ACTS

OF THE

LEGISLATURE

OF

WEST VIRGINIA

Regular Session, 2004
Constitutional Amendment, 2004
First Extraordinary Session, 2004

Second Extraordinary Session, 2004

Volume 11
Chapters 140 — 271
Chapters 1-13
Chapters 1-13



COMPILED AND PUBLISHED
UNDER THE DIRECTION
‘OF
GREGORY M. GRAY
Clerk of the House

doskockoskookoskookoskosk ok oskosk ok sk sk sk sk oskosk sk skokoskok ook sk sk sk k¢

CLERK’S PUBLICATION STAFF

Bo Hoover
AsSISTANT CLERK

ROBERT ALTMANN NaNncy REYNOLDS

GREGORY A. HOYER

(]



Chapter

140.
141.

142.
143.

144.

145.

146.
147.

148.

149.

150.

TABLE OF CONTENTS
ACTS

Regular Session, 2004
Volume li
GENERAL LAWS
Bill No. Page
INSURANCE (Continued)

(SB479) Relating to Licensing Foreign Insurers . .. ........ 1277

(*HB4303) Relating to Gramm-Leach-Bliley
and Reciprocity ............. ... . ... .... 1278
(SB517) Relating to Valuation of Annuities .............. 1311

(*HB2914) Relating to the Rehabilitation and
Liquidation of Insurers Subject
to the Regulatory Authority of the
West Virginia Insurance Commissioner ... ... 1346

(SB450) Relating to Long-Term Care
Insurance Policies ....................... 1389

(*SB143) Relating to Small Employer Accident
and Sickness Insurance Policies ............ 1405

(SB428) Relating to Captive Insurance Companies ........ 1412

(*SB431) Establishing Interstate Insurance
Product Regulation Compact .............. 1446

(*SBi61) Creating Model Health Plan for
Uninsurable Individuals Act ............... 1473

JOBS INVESTMENT TRUST BOARD

(*SB513) Relating to Jobs Investment Trust Board ......... 1494
LABOR
(*SB71) Relating to Verifying Legal

Employment Status of
Workers Employed inthe State .. .......... 1504

[111]



v

151.

152.

153.

154.

155.

156.

157.

158.

159.

160.

TABLE OF CONTENTS

(*HB4299)  Modifying the West Virginia
Contractor Licensing Act
and Updating Certain Terms .. .. .. ..

(HB4709) Allowing the Commissioner of
Labor to Charge Fees for
Laboratory Services and Calibrations .

LAND-USE PLANNING
(*SB454) Relating to Land-Use Planning . .........
LAW ENFORCEMENT

(SB200) Requiring State Police Annually
Report to Legislature
Effectiveness of Recruiting Minorities

(*SB208) Allowing State Police to Engage
in Certain Political Activities While
Off Duty and Out of Uniform .......

(*SB181) Permitting Retired State Police to
Carry Concealed Weapon for Life . ..

(HB4671) Relating to the Disposal of Law
Enforcement Weapons When
Replaced Due to Routine Wear . ... ..

(*HB3096)  Authorizing Cooperation of Campus
Police and Rangers Employed by
* the Hatfield-McCoy Regional
Recreation Authority with Other
Law-Enforcement Agencies ........

(*HB2088)  Authorizing Local Law-Enforcement
Officers who are Members of Drug
Task Forces to Have Access to
Prescription Drug Monitoring Data . .

LAW-ENFORCEMENT REEMPLOYMENT ACT

(*HB4536)  Establishing the Law-Enforcement
Reemployment Act ...............



161.

162.

163.

164.

165.

166.

167.

168.

169.

170.

171.

(*SB327)

(*HB4193)

(*HB4205)

(*HB4200)

(*HB4217)

(*HB4211)

(*SB399)

(*SB350)

(*SB28)

(*SB320)

(*HB4374)

TABLE OF CONTENTS v

LEGISLATIVE RULES

Authorizing Department of
Administration to Promulgate
LegislativeRules . .. ............ ... ... .. 1643

Authorizing the Department of
Environmental Protection
to Promulgate Legislative Rules ............ 1650

Authorizing the Department of
Health and Human Resources
to Promulgate Legislative Rules . ........... 1657

Authorizing the Department of
Military Affairs and Public
Safety to Promulgate Legislative Rules ...... 1666

Authorizing the Department of
Tax and Revenue to
Promulgate LegislativeRules .............. 1669

Authorizing the Department of
Transportation to Promulgate
Legislative Rules . .. ......... ... ... .. ... 1680

Authorizing Miscellaneous Boards
and Agencies to Promulgate

Legislative Rules . . ...................... 1682
Authorizing Bureau of Commerce to
Promulgate Legislative Rules .............. 1693
LIENS

Exempting Certain Personal Property
from Levy, Forced Sale,
Attachment or Execution ................. 1703

MANUFACTURED HOUSING

Relating to Certification of Title
for Mobile and Manufactured Homes ... ... .. 1704

Relating to Manufactured Housing
Construction and Safety Standards .......... 1714



VI

172.

173.

174.

175.

176.

177.

178.

179.

180.

(*SB637)

(HB4560)

(*HB4166)

(*HB4491)

(SB697)

(*SB505)

(*HB4019)

(SB638)

(*SB52)

TABLE OF CONTENTS

Relating to Factory-Built Home
Sites; Other Provisions ................... 1721

MILITARY AFFAIRS

Requiring that Firefighters and
Security Guards Employed by
the Adjutant General of the
National Guard be Members
of the National Guard .................... 1738

MINERAL LEASES

Removing the Description
Requirements in Deeds for
Easements and Rights-of-Way
forMineralLeases ...................... 1739

MINES AND MINING

Relating to Mine Inspectors and
Instructors Employed by the
Office of Miners’ Health, Safety
and Training ............ .. ... .. .. ...... 1741

MOTOR CARRIERS

Delegating Motor Carrier Inspector
Duties to Weight Enforcement
Officers ..o 1752

MOTOR VEHICLES

Creating Motor Vehicle Classification
of “Low-Speed Vehicle” ... ............... 1754

Prohibiting the Division of Motor
Vehicles’ Sale of Personal
Information for Bulk Distribution
of Surveys, Marketing and Solicitations . ... .. 1771

Relating to Special Registration
Plates Generally ........................ 1775

Allowing Motorcycle Registration
Plates to be Fastened in Vertical
Position ............. ... ... .. ... . ... 1809



181.

182.

183.

184.

185.

186.

187.

188.

189.

190.

(*HB4373)

(HB4108)

(*SB701)

(*SB518)

(*SB672)

(*SB500)

(HB4449)

(*HB4450)

(*SB251)

(*HB4143)

TABLE OF CONTENTS

Making it a Crime to Alter a
Traffic-Control Device with
an Infrared or Electronic Device . ...

Authorizing Sun Screening Devices
that Exceed Statutory Limits to be
Used in Law-Enforcement K-9 and
Other Emergency Vehicles that Haul
Animals ............ ... .. ... ...

MUNICIPALITIES

Authorizing Certain Taxes Imposed
by Municipalities; Other Provisions .

Relating to Policemen and Firemen
Required to Work During
Holidays; Compensation . .........

Relating to Municipalities’ Right
to Collect Public Utility Fees ......

Relating to Fees for Agents Selling
Hunting and Fishing Licenses . ... ..

NATURAL RESOURCES

Allowing Both Residents and
Nonresidents to Apply for
and Obtain a Class Q
Permit for Disabled Persons .......

Permitting the Sale of Timber
Severed in a State Park
Incidental to Construction Activities

NURSING

Establishing Nurse Overtime and
Patient Safety Act ...............

Creating a West Virginia Center for
Nursing to Establish a Statewide
Strategic Plan to Address the Nursing
Shortage in the State and to Facilitate
Recruitment and Retention of Nurses

Vi



VIII

191.

192. (HB4740)

TABLE OF CONTENTS

OUTDOOR ADVERTISING

Relating to Outdoor Advertising

Revenues ........c.oiiiii i, 1880

PATIENT INJURY COMPENSATION FUND

Relating to the Establishment,

Initial Funding and Operation
of a Patient Injury Compensation Fund ... ... 1886

PHARMACEUTICAL AVAILABILITY AND AFFORDABILITY ACT

193. (HB4084)

194.

195

196

197.

. (HB4308)

. (*HB4291)

West Virginia Pharmaceutical

Availability and Affordability Act .......... 1893

POTOMAC RIVER BASIN

Continuing West Virginia’s Participation

in the Interstate Commission on the
PotomacRiverBasin..................... 1916

PROFESSIONS AND OCCUPATIONS

Providing Immunity from Civil Damages

to Workers who in Good Faith

Provide Services or Materials,

Without Remuneration, to Build or

Install Certain Universal Accessibility

Features in Accordance with

Applicable State and Federal Laws ... ....... 1917

Continuing Education Requirements

for Licensed Healthcare Professionals
on the Subject of End-of-Life
Care Training ...............cciievon... 1918

Allowing a Limited License to

Practice Medicine and Surgery

Without Examination to an

Individual Appointed to a West

Virginia Medical School Faculty

who Holds a Valid License to Practice

Medicine and Surgery from

AnotherCountry ................coovu... 1920



198.

199.

200.

201.

202.

203

204.

205.

206.

207.

TABLE OF CONTENTS

(*HB4377)  Assessing a Penalty on Those Physicians

who Fail to Pay the Special Assessment

(HB4587) Including Persons who are Members
or Consultants to Organizations
within the Definition of Health Care

Professionals for Peer Review Purposes

(HB4247) Clarifying that the Board of Registration
for Professional Engineers may Assess

CivilPenalties .. .....................

(*SB460) Relating to Regulating Surveyors

and Underground Surveyors ............

(SB718) Authorizing the Board of Examiners

of Psychologists to Set Fees by Rule ... ..

(HB4641) Establishing a Credentialing Program
for Dialysis Technicians by the

Board of Registered Professional Nurses

PUBLIC MONIES

(*SB456) Requiring State Agencies Administering
Funds or Grants Notify Grantee in

CertainCases .........c.oiviinn...

PUBLIC TRANSPORTATION

(*HB4559) Providing Urban Mass Transportation
Authorities Expanded Competitive
Procurement Procedures for the
Purchase of Supplies, Equipment

andMaterials . . ................ . .....

RACIAL PROFILING DATA COLLECTION ACT

(*SB271) Relating to Racial Profiling

PataCollection ......................

RISK AND INSURANCE MANAGEMENT

(*SB596) Relating to Powers and Duties of the
Board of Directors of the State Board

of Risk and Insurance Management . ... ..

IX



208.

209.

210.

211.

212.

213.

214.

215.
216.

217.

218.
219.

220.

(SB402)

(HB4745)

(*HB4033)

(SB673)

(SB717)

(HB4531)

(HB4304)

(SB578)
(SB269)

(HB4479)

(HB4083)
(HB4350)

(HB4581)

. (SB268)

. (SB575)

TABLE OF CONTENTS

Relating to the Authority of the Board
of Risk and Insurance Management
to Promulgate Certain Legislative Rules . . . . .. 2021

ROADS AND HIGHWAYS

Relating to Administration of Repairs
to Vehicles and Equipment by the

Division of Highways ................. ... 2022
Authorizing the Issuance of New
Parkway Revenue Bonds ................. 2024
Regulating Weights of Vehicles on
Roads and Highways Generally ............ 2028
SUNSET

Terminating Agencies Following
Full Performance Evaluations .............. 2042

Continuing the Public Employees
Insurance Agency Finance Board ........... 2049

Continuing the Children’s Health
Insurance Board ........................ 2052

Continuing the Design-Build Board ............. 2053

Continuing the Division of Purchasing
within Department of Administration . ....... 2054

Continuing the Department of
Health and Human Resources . ............. 2055

Continuing the Veterans’ Council .............. 2056

Continuing the West Virginia
StatePolice .......... ... ... ... ... ... 2057

Continuing the Division of Protective
SErviCes . ...ttt 2057

Continuing the Division of Motor
Vehicles ........... .. .. i il 2058

Continuing the Motor Vehicle
Dealers Advisory Board ........ e 2059



223.

224,

225.

226.

227.

228.

229,
230.

231.

232.
233.

234.

235.

236.

237.

238.

TABLE OF CONTENTS X1
(SB296) Continuing the Center for
Professional Development Board ........... 2060

(HB4157) Continuing the Rural Health
Advisory Panel .............. .. ... ... 2061

(HB4530) Continuing the Meat and Poultry
Inspection Program ................. ... .. 2061

(SB323) Continuing the Office of Explosives

andBlasting ................ .. .. ...... 2063
(HB4248) Continuing the Office of

Environmental Advocate ................. 2063
(SB469) Continuing the Interstate Commission

on Uniform State Laws ................... 2065
(HB4532) Continuing the State Fire Commission ........... 2066
(SB324) Continuing the Division of Personnel . ........... 2066
(SB471) Continuing the State Board of Risk

and Insurance-Management ............... 2067
(SB576) Continuing the State Rail Authority ............. 2068
(HB4418) Continuing the Board of Architects ............. 2069

(SB577) Continuing the Board of Registration
forForesters ............ ..c.iuinnn.. 2070

(HB4419) Continuing the Board of
Landscape Architects .................... 2070

(SB470) Continuing the Real Estate Appraiser
Licensing and Certification Board .......... 2071

(SB726) Continuing the Steel Advisory
Commission and Steel Futures
Program.......... ... ... i 2072

TAX INCREMENT FINANCING

(HB4624) Relating Generally to Tax
Increment Financing ..................... 2073



X1

239.

240.

241.

242,

243.

244.

245,

246.

247.

248.

249.

(*SB149)

(SB148)

(*SB404)

(*SB204)

(*HB4047)

(HB4567)

(*SB420)

(HB4349)

(*HB4501)

(HB4011)

(SB321)

TABLE OF CONTENTS

TAXATION

Relating Generally to the

Department of Tax and Revenue .......

Creating the Tax Amnesty

Programof 2004 .............. ... ...

Clarifying the Term “Behavioral
Health Services”; Removing

“Community Care Services” ...........

Relating to Strategic Research and

Development Tax Credit . .............

Creating a High Growth Business
Investment Tax Credit to Encourage
Investment by State Citizens and
Businesses in Certain Companies

Started by Fellow West Virginians ......

Relating to the Motor Carrier Road
Tax and International Fuel Tax

Agreement . ........... ..

Relating Generally to Motor Fuels

ExciseTax ...,

Relating Generally to Consumers Sales

and ServiceTax ....................

Creating Exemptions from the
Consumers Sales and Services Tax
for E-Commerce Vendors and Other

High Technology Businesses ..........

Bringing the West Virginia Personal
Income Tax Act Into Conformity

with the Federal Income Tax ..........

Providing Personal Income Tax
Adjustment to Gross Income

of CertainRetirees ..................



250.

251.

252,

253.

254.

255.

256.

257.

TABLE OF CONTENTS X1

(*HB4318) Imposing Personal Income Tax on Funds
Withdrawn from a Prepaid College Tuition
Contract or Other College Savings Plans .. ... 2305

(HB4012) Bringing the West Virginia Corporation
Net Income Tax Act Into Conformity
with Federal Income Tax ................. 23067

TELECOMMUNICATIONS SERVICES

(*SB700) Requiring State Agencies to
Make Timely Payments for
Telecommunications Services;
Other Provisions ........................ 2309

TOBACCO SETTLEMENT

(SB671) Clarifying Appeal Bond Procedures
Relating to Master Tobacco Settlement .. .... 2314 -

TOURISM

(HB4625) Authorizing the Tourism Commission
the use of the Tourism Promotion
Fund to Support the 2004 Pete
Dye West VirginiaClassic ................ 2315

TOURISM DEVELOPMENT ACT
(*SB139) Creating the Tourism Development Act .......... 2316
TREASURER

(HB4746) Relating Generally to the State
Treasurer’s Office ....................... 2333

UNDERGROUND STORAGE TANKS

(HB4521) Increasing the Current Annual
Registration Fee for Underground
Storage Tanks and Requiring the
DEP to Annually Report on the
Status of the Fund and the
Underground Storage Tank Program ........ 2351



XIv TABLE OF CONTENTS

VETERANS

258. (*HB4086) Including Gulf War and Afghanistan
Conflict Veterans on the Veterans’
Council ....... .. i e 2353

259. (HB4627) Honoring the Academic Performance
of West Virginians Graduating from

U.S. Military Academies . ................. 2355
260. (*HB2423) Awarding High School Diplomas
to Certain Veterans ...................... 2356
VICTIM PROTECTION

261. (SB406) Relating to Victim Notification of

Defendant’sRelease ..................... 2359
VITAL STATISTICS
262. (HB4330) Revising the Law Governing‘
Vital Records ........ ... ... ... ... ..., 2362
WASTE TIRE REMEDIATION

263. (*HB4455) Extending the Term of the Waste
Tire Remediation Funds .................. 2363

WATER RESOURCES PROTECTION ACT

264. (*SB163) Establishing Water Resources
Protection Act .......... ... ... ... ....... 2367

WORKERS’ COMPENSATION

265. (HB4672) Relating to Calculation of Workers’
Compensation Premiums for
Members of Limited Liability
Companies .........ccoiivnininnanaian. 2380

WORKFORCE INVESTMENT

266. (HB4411) Changing Certain Reporting
Requirements in the West Virginia
Workforce Investment Act ................ 2382



TABLE OF CONTENTS

LOCAL LAWS

CABELL COUNTY

267. (HB4464) Extending the Time for the County
Commission of Cabell County to
Present to the Voters an Election to
Consider an Excess Levy for Fire
Protection Services, Firefighting

Training and Economic Development ...

XV

EASTERN PANHANDLE TRANSPORTATION AUTHORITY

268. (*SB516) Establishing the Eastern Panhandle

Transportation Authority .............

DUNBAR

269. (HB4763) Extending the Time for the City
Council of Dunbar to Meet as
a Levying Body for the Purpose
of Presenting to the Voters of the
City an Election to Continue an

Additional City Levy ................

HARRISON COUNTY

270. (HB4456) Extending the Time for the Harrison
County Commission to Submit a
Proposed Levy to the Harrison County
Voters for Approval or Rejection
Intended to Finance Vital Public Services

SMITHERS

271. (SB734) Extending the Time for the Town
Council of Smithers to Meet as a
Levying Body for the Election of

Additional Levy ....................

... 2392



XVI TABLE OF CONTENTS

CONSTITUTIONAL AMENDMENTS, 2004

Resolution No. Page

(HIR114) Veterans Bonus Amendment
of 2004 . ... ... 2395



TABLE OF CONTENTS XVl

ACTS

First Extraordinary Session, 2004

Chapter  Bill No. Page
APPROPRIATIONS

i. (SB1001) Making a Supplementary Appropriation
to the Department of Health and
Human Resources, Division of
Human Services, Health Care
ProviderTax .......... ... ... ... ..... 2401

2. (SB1003) Making a Supplementary Appropriation
to the Department of Health and
Human Resources, Division of
Health, Hospital Services Revenue
Account . ... ...t e 2403

3. (SB1004) Making a Supplementary Appropriation
to the Public Service Commission .......... 2404

4. (SB1005) Making a Supplementary Appropriation
of Federal Funds to the Department of
Health and Human Resources, Division
of Human Services ...................... 2406

5. (SB1006) Expiring Funds to the Unappropriated
Surplus Balance in General Revenue
from Tax Reduction and Federal
Funding Increased Compliance Fund ........ 2407

6. (SB1007) Expiring Funds to the Unappropriated
Balance in General Revenue from the
Higher Education Improvement Fund . ... .. .. 2417

7. (SB1008) Making a Supplementary Appropriation
to the Department of Environmental
Protection, Division of Environmental
Protection, Stream RestorationFund ........ 2418



XVIIT
8. (SB1009)
9. (SB1010)

10. (SB1011)

11. (SB1012)

12. (SB1014)

13. (HBI101)

TABLE OF CONTENTS

Supplementing, Amending, Reducing
and Increasing Items from General
Revenue to Higher Education Policy
Commission, Higher Education
Policy Commission, Control Account ....... 2419

Supplementing, Amending, Reducing
and Increasing Items from General
Revenue to Department of Higher
Education Policy Commission ............. 2422

Supplementing, Amending, Reducing
and Increasing Items from General
Revenue to Department of Military
Affairs and Public Safety, West
Virginia Parole Board .................... 2425

Expiring Funds to the Governor’s
Office, Civil Contingent Fund . ............ 2427

Supplementing, Amending, Reducing
and Increasing Items of Existing
Appropriations from State Fund
General Revenue to Higher
Education Policy Commission,
Control Account . .............. .. .. ..... 2429

EDUCATION

Relating to Fees Collected and
Moneys Expended by State
Institutions of Higher Education . ........... 2431



TABLE OF CONTENTS

ACTS

Second Extraordinary Session, 2004

Chapter  Bill No.
APPROPRIATIONS

1.  (HB205) Supplementary Appropriation to Department
of Military Affairs and Public Safety,
Division of Juvenile Services ..............

2. (HB208) Supplementary Appropriation to the Public
Service Commission .....................

3. (HB209) Supplementary Appropriation, Bureau of
Commerce, Division of Miners’
Health, Safety and Training ...............

4. (HB210) Supplementary Appropriation, Department of
Military Affairs and Public Safety,
Office of Emergency Services .............

5. (HB212) Supplementary Appropriation from General
Revenue Surplus Accrued . ......... .. ...,

6. (SB2003) Making Supplementary Appropriation from
Revenue Shortfall Reserve Fund and Excess
Lottery Revenue Fund to Various Accounts . . .

7.  (SB2005) Making Supplementary Appropriation of
Federal Funds to Department of Military
Affairs and Public Safety,
Officeof Secretary ......................

8. (SB2007) Making Supplementary Appropriation
to Department of Education from
Net Lottery Proceeds . . . ..................

9. (SB2009) Making Supplementary Appropriation to
Department of Military Affairs and
Public Safety, State Police, Surplus
Real Property Proceeds Fund . .............

XIX

Page

2485



10

11.

12

13

. (§B2011)

(SB2013)

. (HB202)

. (HB201)

TABLE OF CONTENTS

Making Supplementary Appropriations

from State Excess Lottery Revenue Fund . . .

Making Supplementary Appropriation to
Governor’s Office, Governor’s Cabinet
on Children and Families, and Department

of Education .............. ... ... ....

Permitting the Economic Development
Authority to Own Morris Square
for the Purpose of Leasing it to the

Cityof Charleston . .. ..................

Special Revenue Account Created for

the Division of Protective Services ........



Ch. 140] INSURANCE 1277

-0

CHAPTER 140

(S. B. 479 — By Senators Minard and Jenkins)

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §33-3-7 of the code of West Virginia,

1931, as amended, relating to licensing foreign insurers; and
exemption from certain other statutory provisions.

Be it enacted by the Legislature of West Virginia:

That §33-3-7 of the code of West Virginia, 1931, as amended, be

amended and reenacted to read as follows:

ARTICLE 3. LICENSING, FEES AND TAXATION OF INSURERS.

§33-3-7. Issuance of license to transact insurance; kinds of

insurance authorized to be transacted.

(a) Upon receiving the application and supporting docu-
ments required by section four of this article, if the commis-
sioner is satisfied that an insurer has complied with the terms of
its charter and the provisions of this chapter and other laws of
this state and that such insurer is solvent and will transact
insurance in a legal, proper and just manner, he or she may
issue to such insurer a license authorizing it to transact insur-
ance in this state. Such license may authorize an insurer which
otherwise qualifies therefor to transact life and/or accident and
sickness insurance or an insurer other than a life insurer to
transact any of the kinds of insurance other than life for which
it otherwise qualifies. However, as to any life insurer which,
immediately prior to the effective date of this chapter, lawfully
held a license granting to it the right to transact in West
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15
16
17
18
19

20
21
22
23
24

Virginia additional kinds of insurance other than life and
accident and sickness, the commissioner may continue to
license said insurer to transact the same kinds of insurance as
those specified in such prior license so long as such insurer is
otherwise in compliance with this chapter.

(b) A foreign insurer that obtains a license pursuant to the
provisions of this section may transact the business of insurance
in this state without obtaining the certificate of authority from
the secretary of state otherwise required by the provisions of
section 1501, article fifteen, chapter thirty-one-d of this code.

. 4

CHAPTER 141

(Com. Sub. for H. B. 4303 — By Delegates H. White,
G. White, Azinger, Frich and Hrutkay)

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to repeal §33-12-26 of the code of West Virginia, 1931, as
amended; to amend and reenact §33-3-33 of said code; to amend
and reenact §33-12-3, §33-12-8, §33-12-10, §33-12-11, §33-12-
18, §33-12-23, §33-12-27, §33-12-28, §33-12-30, §33-12-31 and
§33-12-32 of said code; to amend and reenact §33-12C-24 of said
code; to amend and reenact §33-37-1, §33-37-2, §33-37-3, §33-
37-4,$33-37-6 and §33-37-7 of said code; and to amend said code
by adding thereto a new section, designated §33-37-8, all relating
to insurance generally; bringing provisions into compliance with
Gramm-Leach-Bliley; eliminating the residency restriction
reporting requirement for surplus lines licensees remitting the
insurance policy surcharge; defining subjects of insurance for
which a license is required; increasing continuing education
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requirements; allowing nonresidents to obtain a limited license
for automobile rental coverage; licensing of managing general
agents; providing for certain penalties for violations by managing
general agents; requiring fees for licensor; eliminating renewal of
service representative permits; repealing insurance vending
machines; repealing and eliminating countersignature require-
ments, effective thirty-first day of December, two thousand; and,
making technical corrections.

Be it enacted by the Legislature of West Virginia:

That §33-12-26 of the code of West Virginia, 1931, as amended,
be repealed; that §33-3-33 of said code be amended and reenacted;
that §33-12-3, §33-12-8, §33-12-10, §33-12-11, §33-12-18, §33-12-
23, §33-12-27, §33-12-28, §33-12-30, §33-12-31 and §33-12-32 of
said code be amended and reenacted; that §33-12C-24 of said code be
amended and reenacted; that §33-37-1, §33-37-2, §33-37-3, §33-37-4,
§33-37-6 and §33-37-7 of said code be amended and reenacted; and
that said code be amended by adding thereto a new section, designated
§33-37-8, all to read as follows:

Article
3.  Licensing, Fees and Taxation of Insurers.
12. Insurance Producers and Solicitors.
12C. Surplus Line.
37. Managing General Agents.

ARTICLE 3. LICENSING, FEES AND TAXATION OF INSURERS.

§33-3-33. Surcharge on fire and casualty insurance policies to
benefit volunteer and part volunteer fire depart-
ments; special fund created; allocation of pro-
ceeds; effective date.

1 (a) For the purpose of providing additional revenue for
2 volunteer fire departments, part-volunteer fire departments,
3 certainretired teachers and the teachers retirement reserve fund,
4 there is hereby authorized and imposed on and after the first
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day of July, one thousand nine hundred ninety-two, on the
policyholder of any fire insurance policy or casualty insurance
policy issued by any insurer, authorized or unauthorized, or by
any risk retention group, a policy surcharge equal to one
percent of the taxable premium for each such policy. For
10 purposes of this section, casualty insurance may not include
11 insurance on the life of a debtor pursuant to or in connection
12 with a specific loan or other credit transaction or insurance on
13 adebtor to provide indemnity for payments becoming due on a
14 specific loan or other credit transaction while the debtor is
15 disabled as defined in the policy. The policy surcharge may not
16 be subject to premium taxes, agent commissions or any other
17 assessment against premiums.

O 00 3 N W

18 (b) The policy surcharge shall be collected and remitted to
19 the commissioner by the insurer, or in the case of surplus lines
20 coverage, by the surplus lines licensee, or if the policy is issued
21 by a risk retention group, by the risk retention group. The
22 amount required to be collected under this section shall be
23 remitted to the commissioner on a quarterly basis on or before
24 the twenty-fifth day of the month succeeding the end of the
25 quarter in which they are collected, except for the fourth quarter
26 for which the surcharge shall be remitted on or before the first
27 day of March of the succeeding year.

28 (c) Any person failing or refusing to collect and remit to the
29 commissioner any policy surcharge and whose surcharge
30 payments are not postmarked by the due dates for quarterly
31 filing is liable for a civil penalty of up to one hundred dollars
32 for each day of delinquency, to be assessed by the commis-
33 sioner. The commissioner may suspend the insurer, broker or
34 risk retention group until all surcharge payments and penalties
35 are remitted in full to the commissioner.

36 (d) One half of all money from the policy surcharge shall
37 becollected by the commissioner who shall disburse the money
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received from the surcharge into a special account in the state
treasury, designated the “fire protection fund”. The net proceeds
of this portion of the tax and the interest thereon, after appropri-
ation by the Legislature, shall be distributed quarterly on the
first day of the months of January, April, July and October to
each volunteer fire company or department on an equal share
basis by the state treasurer.

(1) Before each distribution date, the state fire marshal shall
report to the state treasurer the names and addresses of all
volunteer and part-volunteer fire companies and departments
within the state which meet the eligibility requirements
established in section eight-a, article fifteen, chapter eight of
this code.

(2) The remaining fifty percent of the moneys collected
shall be transferred to the teachers retirement system to be
disbursed according to the provisions of sections twenty-six-j,
twenty-six-k and twenty-six-1, article seven-a, chapter eighteen
of this code. Any balance remaining after the disbursements
authorized by this subdivision have been paid shall be paid by
the teachers retirement system into the teachers retirement
system reserve fund. '

(e) The allocation, distribution and use of revenues pro-
vided in the fire protection fund are subject to the provisions of
sections eight-a and eight-b, article fifteen, chapter eight of this
code.

ARTICLE 12. INSURANCE PRODUCERS AND SOLICITORS.

§33-12-3. License required.

§33-12-8. Continuing education required.

§33-12-10. Fees.

§33-12-11. Countersignature.

§33-12-18. Individual insurance producer to deal only with licensed insurer or

solicitor; appointment as individual insurance producer required.

§33-12-23. Payment of commissions.
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§33-12-27. Payment of commissions under assigned risk plan.

§33-12-28. Service representative permit.

§33-12-30. Termination of contractual relationship prohibited.

§33-12-31. Termination of contractual relationship; continuation of certain commis-

sions; exceptions.

§33-12-32. Limited licenses for rental companies.

§33-12-3. License required.

17
18
19
20

(a) A person may not sell, solicit or negotiate insurance
covering subjects of insurance resident, located or to be
performed in this state for any class or classes of insurance
unless the person is licensed for that line of authority in
accordance with this article.

(b) No person shall in West Virginia act as or hold himself
or herself out to be an individual insurance producer or insur-
ance agency or solicitor unless then licensed therefor pursuant
to this article.

(c) No individual insurance producer, insurance agency or
solicitor or any representative or employee thereof shall solicit
or take application for, negotiate, procure or place for others
any kind of insurance or receive or share, directly or indirectly,
any commission or other valuable consideration arising from
the sale, solicitation or negotiation of any insurance contract for
which that person is not then licensed.

(d) No insurer shall accept any business from or pay any
commission to any individual insurance producer who does not
then hold an appointment as an individual insurance producer
for such insurer pursuant to this article.

§33-12-8. Continuing education required.

|
2

The purpose of this provision is to provide continuing
education under guidelines set up under the insurance commis-
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sioner’s office, with the guidelines to be set up under the board
of insurance agent education.

(a) This section applies to individual insurance producers
licensed to engage in the sale of the following types of insur-
ance:

(1) Life. — Life insurance coverage on human lives, includ-
ing benefits of endowment and annuities, and may include
benefits in the event of death or dismemberment by accident
and benefits for disability income;

(2) Accident and health or sickness. — Insurance coverage
for sickness, bodily injury or accidental death and may include
benefits for disability income;

(3) Property. -— Property insurance coverage for the direct
or consequential loss or damage to property of every kind;

(4) Casualty. — Insurance coverage against legal liability,
including that for death, injury or disability or damage to real
or personal property;

(5) Variable life and variable annuity products. — Insur-
ance coverage provided under variable life insurance contracts
and variable annuities;

(6) Personal lines. — Property and casualty insurance
coverage sold to individuals and families for primarily noncom-
mercial purposes; and

(7) Any other line of insurance permitted under state laws
or regulations.

(b) This section does not apply to:

(1) Individual insurance producers holding limited line
credit insurance licenses for any kind or kinds of insurance
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31 offered in connection with loans or other credit transactions or
32 insurance for which an examination is not required by the
33 commissioner, nor does it apply to any limited or restricted
34 license as the commissioner may exempt; and

35 (2) Individual insurance producers selling credit life or
36 credit accident and health insurance.

37 (c) (1) The board of insurance agent education as estab-
38 lished by section seven of this article shall develop a program
39 of continuing insurance education and submit the proposal for
40 the approval of the commissioner on or before the thirty-first
41 day of December of each year. No program may be approved by
42 the commissioner that includes a requirement that any individ-
43 ual insurance producer complete more than twenty-four hours
44  of continuing insurance education biennially. No program may
45 be approved by the commissioner that includes a requirement
46 that any of the following individual insurance producers
47 complete more than six hours of continuing insurance education
48 biennially:

49 (A) Individual insurance producers who sell only preneed
50 burial insurance contracts; and

51 (B) Individual insurance producers who engage solely in
52 telemarketing insurance products by a scripted presentation
53 which scripted presentation has been filed with and approved by
54 the commissioner.

55 (C) The biennium mandatory continuing insurance educa-
56 tion provisions of this section become effective on the reporting
57 period beginning the first day of July, two thousand six.

58 (2) The commissioner and the board, under standards
59 established by the board, may approve any course or program
60 of instruction developed or sponsored by an authorized insurer,
61 accredited college or university, agents’ association, insurance
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trade association or independent program of instruction that
presents the criteria and the number of hours that the board and
commissioner determine appropriate for the purpose of this
section.

(d) Individual insurance producers licensed to sell insurance
and who are not otherwise exempt shall satisfactorily complete
the courses or programs of instructions the commissioner may
prescribe.

(e) Every individual insurance producer subject to the
continuing education requirements shall furnish, at intervals
and on forms as may be prescribed by the commissioner,
written certification listing the courses, programs or seminars
of instruction successfully completed by the person. The
certification shall be executed by, or on behalf of, the organiza-
tion sponsoring the courses, programs or seminars of instruc-
fion.

(f) Any individual insurance producer failing to meet the
requirements mandated in this section and who has not been
granted an extension of time, with respect to the requirements,
or who has submitted to the commissioner a false or fraudulent
certificate of compliance shall have his or her license automati-
cally suspended and no further license may be issued to the
person for any kind or kinds of insurance until the person
demonstrates to the satisfaction of the commissioner that he or
she has complied with all of the requirements mandated by this
section and all other applicable laws or rules.

(g) The commissioner shall notify the individual insurance
producer of his or her suspension pursuant to subsection (f) of
this section by certified mail, return receipt requested, to the
last address on file with the commissioner pursuant to subsec-
tion (e), section nine of this article. Any individual insurance
producer who has had a suspension order entered against him
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94 or her pursuant to this section may, within thirty calendar days
95 of receipt of the order, file with the commissioner a request for
96 a hearing for reconsideration of the matter.

97 (h) Any individual insurance producer who does not

98 satisfactorily demonstrate compliance with this section and all

99 other laws applicable thereto as of the last day of the biennium
100 following his or her suspension shall have his or her license
101 automatically canceled and is subject to the education and
102 examination requirements of section five of this article.

103 (1) The commissioner is authorized to hire personnel and
104 make reasonable expenditures considered necessary for
105 purposes of establishing and maintaining a system of continuing
106 education for insurers. The commissioner shall charge a fee of
107 twenty-five dollars to continuing education providers for each
108 continuing education course submitted for approval which shall
109 be used to maintain the continuing education system. The
110 commissioner may, at his or her discretion, designate an outside
111 administrator to provide all of or part of the administrative
112 duties of the continuing education system subject to direction
113 and approval by the commissioner. The fees charged by the
114  outside administrator shall be paid by the continuing education
115 providers. In addition to fees charged by the outside administra-
116 tor, the outside administrator shall collect and remit to the
117 commissioner the 25-dollar course submission fee.

§33-12-10. Fees.

1 The fee for an individual insurance producer’s license shall
2 be twenty-five dollars, the fee for a solicitor’s license shall be
3 twenty-five dollars and the fee for an insurance agency pro-
4 ducer license shall be two hundred dollars. The commissioner
S shall receive the following fees from individual insurance
6 producers, solicitors and insurance agency producers: For
7 letters of certification, five dollars; for letters of clearance, ten
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8
9
10

dollars; and for duplicate license, five dollars. All fees and
moneys so collected shall be used for the purposes set forth in
section thirteen, article three of this chapter.

§33-12-11. Countersignature.
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No contract of insurance covering a subject of insurance,
resident, located or to be performed in this state, shall be
executed, issued or delivered by any insurer unless the contract
or, in the case of an interstate risk, a countersignature endorse-
ment carrying full information as to the West Virginia risk, is
signed or countersigned in writing by a licensed resident agent
of the insurer, except that excess line insurance shall be
countersigned by a duly licensed excess line broker. This
section does not apply to: Reinsurance; credit insurance; any
contract of insurance covering the rolling stock of any railroad
or covering any vessel, aircraft or motor carrier used in inter-
state or foreign commerce or covering any liability or other
risks incident to the ownership, maintenance or operation
thereof; any contract of insurance covering any property in
interstate or foreign commerce, or any liability or risks incident
thereto. Countersignature of a duly licensed resident agent of
the company originating a contract of insurance participated in
by other companies as cosureties or coindemnitors shall satisfy
all countersignature requirements in respect to such contract of
insurance: Provided, That the countersignature requirements of
this section shall no longer be required for any contract of
insurance executed, issued or delivered on or after the thirty-
first day of December, two thousand four.

§33-12-18. Individual insurance producer to deal only with

1
2

licensed insurer or solicitor; appointment as
individual insurance producer required.

(a) An individual insurance producer may not act as an
agent of an insurer unless the individual insurance producer
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29 (2) If a partnership licensed as an insurance agency
30 producer, each partner satisfies the commissioner that he or she
31 meets the licensing qualifications as set forth in section six of
32 this article;

33 (3) If a corporation licensed as an insurance agency
34 producer, each officer, employee or any one or more stockhold-
35 ers owning, directly or indirectly, the controlling interest in the
36 corporation satisfies the commissioner that he or she meets the
37 licensing qualifications as set forth in section six of this article.
38 The requirements set forth in this subdivision do not apply to
39 clerical employees or other employees not directly engaged in
40 the selling or servicing of insurance;

41 (4) If a limited liability company licensed as an insurance
42 agency producer, each officer, employee or any one or more
43 members owning, directly or indirectly, the controlling interest
44  inalimited liability company satisfies the commissioner that he
45 or she meets the licensing qualifications as set forth in section
46 six of this article. The requirements set forth in this subdivision
47 do not apply to clerical employees or other employees not
48 directly engaged in the selling or servicing of insurance; and

49 (5) If any other business entity licensed as an insurance
50 agency producer, approval is granted by the commissioner.

51 (c) Subsections (a) and (b) of this section do not apply to
52 reinsurance nor to limited line credit insurance, limited lines
53 insurance, any contract of insurance covering the rolling stock
54 of any railroad or covering any vessel, aircraft or motor carrier
55 used in interstate or foreign commerce, any liability or other
56 risks incident to the ownership, maintenance or operation
57 thereof, any contract of insurance covering any property in
58 interstate or foreign commerce or any liability or risks incident
59 thereto.
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(d) An insurance company or insurance producer may not
pay a commission, service fee, brokerage or other valuable
consideration to a person for selling, soliciting or negotiating
insurance in this state if that person is required to be licensed
under this article and is not so licensed.

(e) A person may not accept a commission, service fee,
brokerage or other valuable consideration for selling, soliciting
or negotiating insurance in this state if that person is required
to be licensed under this article and is not so licensed.

(f) Renewal or other deferred commissions may be paid to
a person for selling, soliciting or negotiating insurance in this
state if the person was required to be licensed under this article
at the time of the sale, solicitation or negotiation and was so
licensed at that time.

§33-12-27. Payment of commissions under assigned risk plan.
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An insurer participating in a plan for assignment of
personal injury liability insurance or property damage liability
insurance on owner’s automobiles or operators, which plan has
been approved by the commissioner, may pay a commission to
a qualified individual insurance producer who is licensed to act
as individual insurance producer for any insurer participating in
the plan when the individual insurance producer is designated
by the insured as the individual insurance producer of record
under an automobile assigned risk plan pursuant to which a
policy is issued under the plan and section eleven of this article
is not applicable thereto.

§33-12-28. Service representative permit.

1
2
3
4

Individual nonresidents of West Virginia, employed on
salary by an insurer, who enter the state to assist and advise
resident individual insurance producers in the solicitation,
negotiation, making or procuring of contracts of insurance on
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risks resident, located or to be performed in West Virginia shall
obtain a service representative permit. The commissioner may,
upon receipt of a properly prepared application, issue the permit
without requiring a written examination therefor. On or after the
first day of July, two thousand four, no service representative
10 license will be issued which is not a renewal of an existing
11 license. The fee for a service representative permit shall be
12 twenty-five dollars and the permit shall expire at midnight on
13 the thirty-first day of March next following the date of issuance.
14 Issuance of a service representative permit may not entitle the
15 holder to countersign policies. The representative may not in
16 any manner sell, solicit, negotiate, make or procure insurance
17 in this state except when in the actual company of the licensed
18 resident individual producer whom he or she has been assigned
19 to assist. All fees collected under this section shall be used for
20 the purposes set forth in section thirteen, article three of this
21 chapter.

O 0~ ON W

§33-12-30. Termination of contractual relationship prohibited.

1 No insurance company may cancel, refuse to renew or
2 otherwise terminate a written contractual relationship with any
3 individual insurance producer who has been employed or
4 appointed pursuant to that written contract by an insurance
5 company as a result of any analysis of a loss ratio resulting
6 from claims paid under the provisions of an endorsement for
7 uninsured and underinsured motor vehicle coverage issued
8 pursuant to the provisions of section thirty-one, article six of
9 this chapter, nor may any provision of that contract, including
10 the provisions for compensation therein, operate to deter or
11 discourage the individual insurance producer from selling and
12 writing endorsements for optional uninsured or underinsured
13 motor vehicle coverage.

§33-12-31. Termination of contractual relationship; continuation
of certain commissions; exceptions.
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(a) In the event of a termination of a contractual relation-
ship between a duly licensed individual insurance producer and
an automobile insurer of private passenger automobiles who is
withdrawing from writing private passenger automobile
insurance within the state, the insurer shall pay the individual
insurance producer a commission, equal to the commission the
individual insurance producer would have otherwise been
entitled to under his or her contract with the insurer, for a
period of two years from the date of termination of the contrac-
tual relationship for those renewal policies that cannot other-
wise be canceled or nonrenewed pursuant to law, which policies
the individual insurance producer continues to service. The
insurer must continue the appointment of the individual
insurance producer for the duration of time the individual
insurance producer continues to service the business: Provided,
That this requirement shall not obligate the withdrawing insurer
to accept any new private passenger automobile insurance
within the state.

(b) Subsection (a) of this section does not apply to an
individual insurance producer who is an employee of the
insurer or an individual insurance producer as defined by article
twelve-a of this chapter or an individual insurance producer
who by contractual agreement either represents only one insurer
or group of affiliated insurers or who is required by contract to
submit risks to a specified insurer or group of affiliated insurers
prior to submitting them to others.

§33-12-32. Limited licenses for rental companies.

1
2
3

4
5

(a) Purpose. — This section authorizes the insurance
commissioner to issue limited licenses for the sale of automo-
bile rental coverage.

(b) Definitions. — The following words when used in this
section shall have the following meanings:
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6 (1) “Authorized insurer” means an insurer that is licensed
7 by the commissioner to transact insurance in West Virginia.

8 (2) “Automobile rental coverage” or “rental coverage” is
O insurance offered incidental to the rental of a vehicle as
10 described in this section.

11 (3) “Limited license” means the authorization by the
12 commissioner for a person to sell rental coverage as an individ-
13 ual insurance producer of an authorized insurer pursuant to the
14 provisions of this section without the necessity of individual
15 insurance producer prelicensing education, examination or
16 continuing education.

17 (4) “Limited licensee” is an individual resident of this state
18 or nonresident of this state who obtains a limited license.

19 (5) “Rental agreement” means any written agreement
20 setting forth the terms and conditions governing the use of a
21 vehicle provided by the rental company for rental or lease.

22 (6) “Rental company” means any person or entity in the
23 business of providing private motor vehicles to the public under
24 arental agreement for a period not to exceed ninety days.

25 (7) “Renter” means any person obtaining the use of a
26 vehicle from a rental company under the terms of a rental
27 agreement for a period not to exceed ninety days.

28 (8) “Vehicle” or “rental vehicle” means a motor vehicle of
29 the private passenger type including passenger vans, minivans
30 and sport utility vehicles and of the cargo type, including cargo
31 vans, pick-up trucks and trucks with a gross vehicle weight of
32 twenty-six thousand pounds or less and which do not require
33 the operator to possess a commercial driver’s license.

34 (9) “Rental period” means the term of the rental agreement.
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(c) The commissioner may issue a limited license for the
sale of automobile rental coverage to an employee of a rental
company, who has satisfied the requirements of this section.

(d) As a prerequisite for issuance of a limited license under
this section, there shall be filed with the commissioner a written
application for a limited license, signed by the applicant, in a
form or forms and supplements thereto and containing any
information as the commissioner may prescribe. The limited
licensee shall pay to the insurance commissioner an annual fee
of twenty-five dollars.

(e) The limited licensee shall be appointed by the licensed
insurer or insurers for the sale of automobile rental coverage.
The employer of the limited licensee shall maintain at each
insurance sales location a list of the names and addresses of
employees which are selling insurance at the location.

(f) In the event that any provision of this section or applica-
ble provisions of the insurance code is violated by a limited
licensee or other employees operating under his or her direc-
tion, the commissioner may:

(1) After notice and a hearing, revoke or suspend a limited
license issued under this section in accordance with the
provisions of section thirteen, article two of this chapter; or

(2) After notice and hearing, impose any other penalties,
including suspending the transaction of insurance at specific
locations where applicable violations of the insurance code
have occurred, as the commissioner considers to be necessary
or convenient to carry out the purposes of this section.

(g) Any limited license issued under this section shall also
authorize any other employee working for the same employer
and at the same location as the limited licensee to act individu-
ally, on behalf and under the supervision of the limited licensee
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66 with respect to the kinds of coverage authorized in this section.
67 Inorder to sell insurance products under this section at least one
68 employee who has obtained a limited license must be present at
69 each location where insurance is sold. All other employees
70  working at that location may offer or sell insurance consistent
71 with this section without obtaining a limited license. However,
72  the limited licensee shall directly supervise and be responsible
73 for the actions of all other employees at that location related to
74  the offer or sale of insurance as authorized by this section. No
75 limited licensee under this section may advertise, represent or
76 otherwise hold himself or herself or any other employees out as
77 licensed insurers or individual insurance producers.

78 (h) No automobile rental coverage insurance may be issued
79 by alimited licensee pursuant to this section unless:

80 (1) The rental period of the rental agreement does not
81 exceed ninety consecutive days; and

82 (2) At every rental location where rental agreements are
83 executed, brochures or other written material are readily
84 available to the prospective renter that:

85 (A) Summarize, clearly and correctly, the material terms of
86 coverage offered torenters, including the identity of the insurer;

87 (B) Disclose that the coverage offered by the rental
88 company may provide a duplication of coverage provided by a
89 renter’s personal automobile insurance policy, homeowner’s
90 insurance policy, personal liability insurance policy or other
91 source of coverage;

92 (C) State that the purchase by the renter of the kinds of
93 coverage specified in this section is not required in order to rent
94 avehicle; and
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(D) Describe the process for filing a claim in the event the
renter elects to purchase coverage.

(3) Any evidence of coverage on the face of the rental
agreement is disclosed to every renter who elects to purchase
the coverage.

(4) The limited licensee to sell automobile rental coverage
may offer or sell insurance only in connection with and
incidental to the rental of vehicles, whether at the rental office
or by preselection of coverage in a master, corporate, group
rental or individual agreements in any of the following general
categories:

(A)Personal accident insurance covering the risks of travel,
including, but not limited to, accident and health insurance that
provides coverage, as applicable, to renters and other rental
vehicle occupants for accidental death or dismemberment and
reimbursement for medical expenses resulting from an accident
that occurs during the rental period;

(B) Liability insurance (which may include uninsured and
underinsured motorist coverage whether offered separately or
in combination with other liability insurance) that provides
coverage, as applicable, to renters and other authorized drivers
of rental vehicles for liability arising from the operation of the
rental vehicle;

(C) Personal effects insurance that provides coverage,
applicable to renters and other vehicle occupants of the loss of,
or damage to, personal effects that occurs during the rental
period;

(D) Roadside assistance and emergency sickness protection
programs; and
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() Any other travel or auto-related coverage that a rental
company offers in connection with and incidental to the rental
of vehicles.

(i) Each rental company for which an employee has
received a limited license pursuant to this section shall conduct
a training program in which its employees being trained shall
receive basic instruction about the kinds of coverage specified
in this section and offered for purchase by prospective renters
of rental vehicles: Provided, That limited licensees and employ-
ees working hereunder are not subject to the agent prelicensing
education, examination or continuing education requirements
of this article.

(j) Notwithstanding any other provision of this section or
any rule adopted by the commissioner, neither the rental
company, the limited licensee, nor the other employees working
with the limited licensee at the rental company shall be required
to treat moneys collected from renters purchasing such insur-
ance when ‘renting vehicles as funds received in a fiduciary
capacity, provided that the charges for coverage shall be
itemized and be ancillary to a rental transaction. The sale of
insurance not in conjunction with a rental transaction is not
permitted.

ARTICLE 12C. SURPLUS LINE.

§33-12C-24. Countersignature requirements.

1
2
3
4
5
6

Surplus lines insurance shall be countersigned by a duly
licensed resident surplus lines licensee: Provided, That the
countersignature requirements imposed by this section shall no
longer be required for any surplus line of insurance executed,
issued or delivered after the thirty-first day of December, two
thousand four.
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ARTICLE 37. MANAGING GENERAL AGENTS.

§33-37-1. Definitions.

§33-37-2. Licensure.

§33-37-3. Required contract provisions.
§33-37-4. Duties of insurers.

§33-37-6. Penalties and liabilities.
§33-37-7. Rules and regulations.
§33-37-8. Effective date.

§33-37-1. Definitions.
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For the purposes of this article:

(a) “Actuary” means a person who is a member in good
standing of the American academy of actuaries.

(b) “Home state” means the District of Columbia or any
state or territory of the United States in which a managing
general agent is incorporated or maintains its principal place of
business. If neither the state in which the managing general
agent is incorporated, nor the state in which the managing
general agent maintains its principal place of business has
adopted this article or a substantially similar law governing
managing general agents, the managing general agent may
declare another state in which it conducts business to be its
“home state”.

(c) “Insurer” means any person, firm, association or
corporation duly licensed in this state as an insurance company
pursuant to article three of this chapter. Insurer includes, but is
not limited to, any domestic insurer as defined in section six,
article one of this chapter and any foreign insurer as defined in
section seven of said article, including any stock insurer, mutual
insurer, reciprocal insurer, farmers’ mutual fire insurance
company, fraternal benefit society, hospital service corporation,
medical service corporation, dental service corporation, health
service corporation, health care corporation, health maintenance
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24 organization, captive insurance company or risk retention
25 group.

26 (d) “Managing general agent” (MGA) means any person,
27 firm, association or corporation who:

-

28 (1) Manages all or part of the insurance business of an
29 insurer (including the management of a separate division,
30 department or underwriting office); and

31 (2) Acts as an agent for such insurer whether known as a
32 managing general agent, manager or other similar term who,
33 with or without the authority, either separately or together with
34 affiliates, produces, directly or indirectly, and underwrites an
35 amount of gross direct written premium equal to or more than
36 five percent of the policyholder surplus as reported in the last
37 annual statement of the insurer in any one quarter or year
38 together with one or more of the following activities related to
39 the business produced:

40 (A) Adjusts or pays claims in excess of ten thousand dollars
41 per claim; or

42 (B) Negotiates reinsurance on behalf of the insurer.

43 (3) Notwithstanding the above, the following persons are
44 notconsidered managing general agents for the purposes of this
45 article:

46 (A) An employee of the insurer;

47 (B) AU. S. manager of the United States branch of an alien
48 insurer;

49 (C) An underwriting manager which, pursuant to contract,
50 manages all or part of the insurance operations of the insurer,
51 isunder common control with the insurer, subject to the holding
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company regulatory act, and whose compensation is not based
on the volume of premiums written; and

(D) The attorney-in-fact authorized by and acting for the
subscribers of a reciprocal insurer or interinsurance exchange
under powers of attorney.

(e) “Person” means an individual or a business entity.

(f) “Underwrite” means the authority to accept or reject risk
on behalf of the insurer.

§33-37-2. Licensure.

13
14
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(a) No domestic insurer may permit a person to act, and no
person may act, in the capacity of a managing general agent for
an insurer domiciled in this state unless such person is licensed
in this state to act as a managing general agent.

(b) No foreign or alien insurer may permit a person to act,
and no person may act, in the capacity of a managing general
agent representing an insurer unless the person is licensed in
this state to act as a managing general agent.

(c) No person may act in the capacity of a managing
general agent with respect to risks located in this state for an
insurer licensed in this state unless the person is a licensed
insurance producer in this state.

(d) The commissioner may license as a managing general
agent any individual or business entity that has complied with
the requirements of this article and any regulations concerning
licensure that may be promulgated by the commissioner. The
commissioner may refuse to issue a license, subject to the right
of the applicant to demand a hearing on the application, if the
commissioner believes the applicant, any person named on the
application or any member, principal, officer or director of the
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21 applicant is not trustworthy or competent to act as a managing
22 general agent, or that any of the foregoing has given cause for
23 revocation or suspension of such license, or has failed to
24  comply with any prerequisite for issuance of such license.

25 (e) Any person seeking a license pursuant to subsection (d)
26  of this section shall apply for the license in a form acceptable
27 to the commissioner and shall pay to the commissioner a
28 nonrefundable application fee in an amount prescribed by the
29 commissioner. The application fee shall be not less than five
30 hundred dollars nor more than one thousand dollars. Every
31 licensed managing general agent shall pay to the commissioner
32 anonrefundable annual renewal fee in an amount prescribed by
33 the commissioner. The renewal fee shall be not less than two
34 hundred dollars nor more than one thousand dollars. Between
35 the first day of May and the first day of June of the renewal
36 year, each licensed managing general agent shall submit to the
37 commissioner the renewal fee and a renewal application form
38 as prescribed by the commissioner. All fees shall be collected
39 by the commissioner, paid into the state treasury and placed to
40 the credit of the special revenue account provided for in section
41 thirteen, article three of this chapter. Each license issued
42 pursuant to this article expires at midnight on the thirtieth day
43 of June next following the day of issuance.

44 (f) The commissioner may require a bond in an amount
45 acceptable to him or her for the protection of the insurer.

46 (g) The commissioner may require a managing general
47 agent to maintain an errors and omissions policy that is
48 acceptable to the commissioner.

49 (h) Except where prohibited by state or federal law, by
50 submitting an application for license, the applicant shall be
51 deemed to have appointed the secretary of state as the agent for
52 service of process on the applicant in any action or proceeding
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arising in this state out of or in connection with the exercise of
the license. The appointment of the secretary of state as agent
for service of process shall be irrevocable during the period
within which a cause of action against the applicant may arise
out of transactions with respect to subjects of insurance in this
state. Service of process on the secretary of state shall conform
to the provisions of section twelve, article four of this chapter.

(1) A person seeking licensure shall provide evidence, in a
form acceptable to the commissioner, of its appointments or
contracts as a managing general agent. The commissioner may
refuse to renew the license of a person that has not been
appointed by, or otherwise authorized to act for, an insurer as
a managing general agent.

§33-37-3. Required contract provisions.

1
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No person, firm, association or corporation acting in the
capacity of a managing general agent may place business with
an insurer unless there is in force a written contract between the
parties which sets forth the responsibilities of each party and
where both parties share responsibility for a particular function,
specifies the division of such responsibilities and which
contains the following minimum provisions:

(a) The insurer may terminate the contract for cause upon
written notice to the managing general agent. The insurer may
suspend the underwriting authority of the managing general
agent during the pendency of any dispute regarding the cause
for termination.

(b) The managing general agent will render accounts to the
insurer detailing all transactions and remit all funds due under
the contract to the insurer on not less than a monthly basis.

(c) All funds collected for the account of an insurer will be
held by the managing general agent in a fiduciary capacity with
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18 an FDIC-insured financial institution. This account shall be
19 used for all payments on behalf of the insurer. The managing
20 general agent may retain no more than three months estimated
21 claims payments and allocated loss adjustment expenses.

22 (d) Separate records of business written by the managing
23 general agent shall be maintained. The insurer shall have access
24 andright to copy all accounts and records related to its business
25 in a form usable by the insurer. The commissioner shall have
26 access to all books, bank accounts and records of the managing
27 general agent in a form usable to the commissioner.

28 (e) The contract may not be assigned, in whole or part, by
29 the managing general agent.

30 (f) The contract shall contain appropriate underwriting
31 guidelines including:

32 (1) The maximum annual premium volume;
33 (2) The basis of the rates to be charged;

34 (3) The types of risks which may be written;
35 (4) Maximum limits of liability;

36 (5) Applicable exclusions;

37 (6) Territorial limitations;

38 (7) Policy cancellation provisions; and

39 (8) The maximum policy period.

40 The insurer shall have the right to cancel or nonrenew any
41 policy of insurance subject to the applicable laws and rules
42 concerning the cancellation and nonrenewal of insurance
43 policies.
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(g) If the contract permits the managing general agent to
settle claims on behalf of the insurer:

(1) All claims must be reported to the company in a timely
manner; and

(2) A copy of the claim file will be sent to the insurer at its
request or as soon as it becomes known that the claim:

(A) Has the potential to exceed an amount determined by
the commissioner or exceeds the limit set by the company,
whichever is less;

(B) Involves a coverage dispute;

(C) May exceed the managing general agents claims
settlement authority;

(D) Is open for more than six months; or

(E) Is closed by payment of an amount set by the commis-
sioner or an amount set by the company, whichever is less.

(3) All claims files will be the joint property of the insurer
and managing general agent. However, upon an order of
liquidation of the insurer, such files shall become the sole
property of the insurer or its estate. The managing general agent
shall have reasonable access to and the right to copy the files on
a timely basis.

(4) Any settlement authority granted to the managing
general agent may be terminated for cause upon the insurer’s
written notice to the managing general agent or upon the
termination of the contract. The insurer may suspend the
settlement authority during the pendency of any dispute
regarding the cause for termination.
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71 (h) Where electronic claims files are in existence, the
72 contract must address the timely transmission of the data
73 contained in such files.

74 (1) If the contract provides for a sharing of interim profits
75 by the managing general agent and the managing general agent
76 has the authority to determine the amount of the interim profits
77 Dby establishing loss reserves or controlling claim payments, or
78 in any other manner, interim profits will not be paid to the
79 managing general agent until one year after they are earned for
80 property insurance business and five years after they are earned
81 oncasualty business and not until the profits have been verified
82 pursuant to section four of this article.

83 (j) The managing general agent may use only advertising
84 material pertaining to the business issued by an insurer that has
85 been approved in writing by the insurer in advance of its use.

86 (k) The managing general agent may not:

87 (1) Bind reinsurance or retrocessions on behalf of the
88 insurer, except that the managing general agent may bind
89 facultative reinsurance contracts pursuant to obligatory faculta-
90 tive agreements if the contract with the insurer contains
91 reinsurance underwriting guidelines including, for both
92 reinsurance assumed and ceded, a list of reinsurers with which
93 such automatic agreements are in effect, the coverages and
94 amounts or percentages that may be reinsured and commission
95 schedules;

96 (2) Commit the insurer to participate in insurance or
97 reinsurance syndicates;

98 (3) Appoint any individual insurance producer without
99 assuring that the individual insurance producer is lawfully
100 licensed to transact the type of insurance for which he or she is
101 appointed;
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(4) Without prior approval of the insurer, pay or commit the
insurer to pay a claim over a specified amount, net of reinsur-
ance, which shall not exceed one percent of the insurer’s
policyholder’s surplus as of the thirty-first day of December of
the last completed calendar year;

(5) Collect any payment from a reinsurer or commit the
insurer to any claim settlement with a reinsurer without prior
approval of the insurer. If prior approval is given, a report must
be promptly forwarded to the insurer;

(6) Except as provided in subsection (g), section four of this
article, permit its subproducer to serve on the insurer’s board of
directors;

(7) Jointly employ an individual who is employed with the
insurer; or

(8) Appoint a sub managing general agent.

§33-37-4. Duties of insurers.
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(a) The insurer shall have on file an independent audited
financial statement or reports for the two most recent fiscal
years that provide that the managing general agent has a
positive net worth. If the managing general agent has been in
existence for less than two fiscal years the managing general
agent shall include financial statements or reports, certified by
an officer of the managing general agent and prepared in
accordance with generally accepted accounting procedures, for
any completed fiscal years, and for any month during the
current fiscal year for which financial statements or reports
have been completed. An audited financial/annual report
prepared on a consolidated basis shall include a columnar
consolidating or combining worksheet that shall be filed with
the report and include the following:
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15 (1) Amounts shown on the consolidated audited financial
16 report shall be shown on the worksheet;

17 (2) Amounts for each entity shall be stated separately; and

18 (3) Explanations of consolidating and eliminating entries
19 shall be included.

20 (b) If a managing general agent establishes loss reserves,
21 the insurer shall annually obtain the opinion of an actuary in a
22 form consistent with the requirements for actuarial certifica-
23 tions as imposed upon the insurer by statute or rule of the
24 commissioner attesting to the adequacy of loss reserves
25 established for losses incurred and outstanding on business
26 produced by the managing general agent. This required actu-
27 ary’s opinion is in addition to any other required loss reserve
28 certification.

29 (c) The insurer shall at least semiannually conduct an on-
30 site review of the underwriting and claims processing opera-
31 tions of the managing general agent.

32 (d) Binding authority for all reinsurance contracts or
33 participation in insurance or reinsurance syndicates shall rest
34 with an officer of the insurer who shall not be affiliated with the
35 managing general agent.

36 (e) Within thirty days of entering into or terminating a
37 contract with a managing general agent, the insurer shall
38 provide written notification to the commissioner. Notices of
39 entering into a contract with a managing general agent shall
40 include a statement of duties which the applicant is expected to
41 perform on behalf of the insurer, the lines of insurance for
42 which the applicant is to be authorized to act and any other
43 information the commissioner may request.
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(f) An insurer shall review its books and records each
quarter to determine if any producer as defined by subsection
(c), section one of this article has become, by operation of
subsection (d) of said section, a managing general agent as
defined in that subsection. If the insurer determines that a
producer has become a managing general agent pursuant to the
above, the insurer shall promptly notify the producer and the
commissioner of such determination and the insurer and
producer must fully comply with the provisions of this article
within thirty days thereafter.

(g) An insurer shall not appoint to its board of directors an
officer, director, employee, subproducer or controlling share-
holder of its managing general agents. This subsection does not
apply to relationships governed by the Insurance Holding
Company Systems Regulatory Act or the Business Transacted
with Producer Controlled Property/Casualty Insurer Act.

§33-37-6. Penalties and liabilities.

1
2
3
4
5
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10
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(a) If the commissioner finds that the managing general
agent or any other person has violated any provision of this
article, or any rule or order promulgated thereunder, after a
hearing conducted in accordance with section thirteen, article
two of this chapter, the commissioner may order:

(1) For each separate violation, a penalty in an amount not
exceeding ten thousand dollars;

(2) Revocation or suspension of the producer’s license;

(3) Reimbursement by the managing general agent of the
insurer, the rehabilitator or liquidator of the insurer for any
losses incurred by the insurer and its policyholders and credi-
tors caused by a violation of this article committed by the
managing general agent; and
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14 (4) If it was found that because of any such violation that
15 the insurer has suffered any loss or damage, the commissioner
16 may maintain a civil action brought by or on behalf of the
17 insurer and its policyholders and creditors for recovery of
18 compensatory damages for the benefit of the insurer and its
19 policyholders and creditors or other appropriate relief.

20 (b) If an order of rehabilitation or liquidation of the insurer
21 has been entered pursuant to article ten of this chapter and the
22 receiver appointed under that order determines that the manag-
23 ing general agent or any other person has not materially
24 complied with this article, or any rule or order promulgated
25 thereunder, and the insurer suffered any loss or damage
26 therefrom, the receiver may maintain a civil action for recovery
27 of damages or other appropriate sanctions for the benefit of the
28 insurer.

29 (c) Nothing contained in this section shall affect the right of
30 the commissioner to impose any other penalties provided for in
31 this chapter.

32 (d) Nothing contained in this article is intended to or shall
33 in any manner limit or restrict the rights of policyholders,
34 claimants and creditors.

35 (e) The decision, determination or order of the commis-
36 sioner pursuant to subsection (a) of this section shall be subject
37 to judicial review pursuant to section fourteen, article two of
38 this chapter.

§33-37-7. Rules and regulations.

1 The commissioner is authorized to promulgate reasonable
2 rules for the implementation and administration of the provi-

3 sions of this article pursuant to chapter twenty-nine-a of this
4 code.
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§33-37-8. Effective date.

1 This article shall take effect on the first day of July, two
2 thousand four. No insurer may continue to use the services of
3 amanaging general agent on and after the first day of July, two
4 thousand four, except in compliance with this article.

-0~

CHAPTER 142

(S. B. 517 — By Senator Minard)

[Passed March 12, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §33-7-9 of the code of West Virginia,
1931, as amended; and to amend and reenact §33-13-30a of said
code, all relating to the valuation of annuities; establishing
minimum standards for the valuation of life insurance policies;
and modifying the standard nonforfeiture law for individual
deferred annuities.

Be it enacted by the Legislature of West Virginia:

That §33-7-9 of the code of West Virginia, 1931, as amended, be
amended and reenacted; and §33-13-30a of said code be amended and
reenacted, all to read as follows:

Article
7. Assets and Liabilities.
13. Life Insurance.

ARTICLE 7. ASSETS AND LIABILITIES.

§33-7-9. Standard valuation law.
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(a) Title. — This section shall be known as the standard
valuation law.

[\

(b) Reserve valuation. — The commissioner shall annually
value, or cause to be valued, the reserve liabilities (hereinafter
called reserves) for all outstanding life insurance policies and
annuity and pure endowment contracts of every life insurance
company doing business in this state and may certify the
amount of the reserves specifying the mortality table or tables,
rate or rates of interest and methods (net level premium method
10 or other) used in the calculation of the reserves. In calculating
11 thereserves, he or she may use group methods and approximate
12 averages for fractions of a year or otherwise. In lieu of the
13 valuation of the reserves herein required of any foreign or alien
14 company, he or she may accept any valuation made, or caused
15 tobe made, by the insurance supervisory official of any state or
16 other jurisdiction when the valuation complies with the mini-
17 mum standard herein provided and if the official of the state or
18 jurisdiction accepts as sufficient and for all valid legal purposes
19 the certificate of valuation of the commissioner when the
20 certificate states the valuation to have been made in a specified
21 manner according to which the aggregate reserves would be at
22 least as large as if they had been computed in the manner
23 prescribed by the law of that state or jurisdiction.

O 00 Nt bW

24 (c) Actuarial opinion of reserves. — This subsection shall
25 become operative on the first day of January, one thousand nine
26 hundred ninety-six.

27 (1) General. — Every life insurance company doing
28 business in this state shall annually submit the opinion of a
29 qualified actuary as to whether the reserves and related actuarial
30 items held in support of the policies and contracts specified by
31 thecommissioner by regulation are computed appropriately, are
32 based on assumptions which satisfy contractual provisions, are
33 consistent with prior reported amounts and comply with
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applicable laws of this state. The commissioner, by regulation,
shall define the specifics of this opinion and add any other item
considered to be necessary to its scope.

(2) Actuarial analysis of reserves and assets supporting the
reserves. —

(A) Every life insurance company, except as exempted by
or pursuant to regulation, shall also annually include in the
opinion required by subdivision (1) of this subsection an
opinion of the same qualified actuary as to whether the reserves
and related actuarial items held in support of the policies and
contracts specified by the commissioner by regulation, when
considered in light of the assets held by the company with
respect to the reserves and related actuarial items, including, but
not limited to, the investment earnings on the assets and the
considerations anticipated to be received and retained under the
policies and contracts, make adequate provision for the com-
pany’s obligations under the policies and contracts, including,
but not limited to, the benefits under and expenses associated
with the policies and contracts.

(B) The commissioner may provide, by regulation, for a
transition period for establishing any higher reserves which the
qualified actuary may consider necessary in order to render the
opinion required by this subsection.

(3) Requirement for opinion under subdivision (2). -— Each
opinion required by subdivision (2) of this subsection shall be
governed by the following provisions:

(A) A memorandum in form and substance acceptable to
the commissioner as specified by regulation shall be prepared
to support each actuarial opinion.

(B) If the insurance company fails to provide a supporting
memorandum at the request of the commissioner within a
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65 period specified by regulation or the commissioner determines
66 that the supporting memorandum provided by the insurance
67 company fails to meet the standards prescribed by the regula-
68 tions or is otherwise unacceptable to the commissioner, the
69 commissioner may engage a qualified actuary at the expense of
70 the company to review the opinion and the basis for the opinion
71 and prepare such supporting memorandum as is required by the
72 commissioner.

73 (4) Requirement for all opinions. — Every opinion shall be
74 governed by the following provisions:

75 (A) The opinion shall be submitted with the annual state-
76 ment reflecting the valuation of such reserve liabilities for each
77 year ending on or after the thirty-first day of December, one
78 thousand nine hundred ninety-five.

79 (B) The opinion shall apply to all business in force,
80 including individual and group health insurance plans, in form
81 and substance acceptable to the commissioner as specified by
82 regulation.

83 (C) The opinion shall be based on standards adopted, from
84 time to time, by the actuarial standards board and on such
85 additional standards as the commissioner may by regulation
86 prescribe.

87 (D) In the case of an opinion required to be submitted by a
88 foreign or alien company, the commissioner may accept the
89 opinion filed by that company with the insurance supervisory
90 official of another state if the commissioner determines that the
91 opinion reasonably meets the requirements applicable to a
92 company domiciled in this state.

93 (E) For the purposes of this section, “qualified actuary”
94 means a member in good standing of the American academy of
95 actuaries who meets the requirements set forth in such regulations.
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(F) Except in cases of fraud or willful misconduct, the
qualified actuary is not liable for damages to any person (other
than the insurance company and the commissioner) for any act,
error, omission, decision or conduct with respect to the actu-
ary’s opinion.

(G) Disciplinary action by the commissioner against the
company or the qualified actuary shall be defined in regulations
by the commissioner.

(H) Any memorandum in support of the opinion and any
other material provided by the company to the commissioner in
connection therewith shall be kept confidential by the commis-
sioner and shall not be made public and shall not be subject to
subpoena, other than for the purpose of defending an action
seeking damages from any person by reason of any action
required by this section or by regulations promulgated hereun-
der: Provided, That the memorandum or other material may
otherwise be released by the commissioner: (1) With the written
consent of the company; (ii) to the American academy of
actuaries upon request stating that the memorandum or other
material is required for the purpose of professional disciplinary
proceedings and setting forth procedures satisfactory to the
commissioner for preserving the confidentiality of the memo-
randum or other material; or (iii) in accordance with section
nineteen, article two of this chapter. Once any portion of the
confidential memorandum is cited by the company in its
marketing or is cited by the company before any governmental
agency other than a state insurance department or is released by
the company to the news media, all portions of the confidential
memorandum shall be no longer confidential.

(d) Computation of minimum standards. — Except as
otherwise provided in subsections (e), (f) and (m) of this
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127 section, the minimum standard for the valuation of all policies
128 and contracts issued prior to the effective date of this section
129 shall be that provided by the laws in effect immediately prior to
130 the effective date. Except as otherwise provided in subsections
131 (e), (f) and (m) of this section, the minimum standard for the
132 valuation of all policies and contracts issued on or after the
133 effective date of this section shall be the commissioners reserve
134 valuation methods defined in subsections (g), (h), (k) and (m)
135 of this section, three and one-half percent interest or in the case
136 of life insurance policies and contracts, other than annuity and
137 pure endowment contracts, issued on or after the first day of
138 June, one thousand nine hundred seventy-four, four percent
139 interest for policies issued prior to the sixth day of April, one
140 thousand nine hundred seventy-seven, five and one-half percent
141 interest for single premium life insurance policies and four and
142 one-half percent interest for all other policies issued on and
143  after the sixth day of April, one thousand nine hundred seventy-
144 seven, and the following tables:

145 (1) For all ordinary policies of life insurance issued on the
146 standard basis, excluding any disability and accidental death
147 benefits in such policies:

148 (A) The commissioner’s 1941 standard ordinary mortality
149 table for policies issued prior to the operative date of subsection
150 (4a), section thirty, article thirteen of this chapter;

151 (B) The commissioner’s 1958 standard ordinary mortality
152 table for policies issued on or after the operative date of
153 subsection (4a), section thirty, article thirteen of this chapter
154 and prior to the operative date of subsection (4c) of said
155 section: Provided, That for any category of policies issued on
156 female risks, all modified net premiums and present values
157 referred to in this section may be calculated according to an age
158 not more than six years younger than the actual age of the
159 insured; and
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(C) For policies issued on or after the operative date of
subsection (4c¢), section thirty, article thirteen of this chapter:

(1) The commissioner’s 1980 standard ordinary mortality
table; or

(i1) At the election of the company for any one or more
specified plans of life insurance, the commissioner’s 1980
standard ordinary mortality table with ten-year select mortality
factors; or

(ii1) Any ordinary mortality table adopted after the year one
thousand nine hundred eighty by the national association of
insurance commissioners that is approved by rule promulgated
by the commissioner for use in determining the minimum
standard of valuation for the policies.

(2) For all industrial life insurance policies issued on the
standard basis, excluding any disability and accidental death
benefits in the policies: The 1941 standard industrial mortality
table for policies issued prior to the operative date of subdivi-
sion (4), subsection (b), section thirty, article thirteen of this
chapter and for policies issued on or after the operative date, the
commissioner’s 1961 standard industrial mortality table or any
industrial mortality table adopted after the year one thousand
nine hundred eighty by the national association of insurance
commissioners that is approved by rule promulgated by the
commissioner for use in determining the minimum standard of
valuation for the policies.

(3) For individual annuity and pure endowment contracts,
excluding any disability and accidental death benefits in
policies: The 1937 standard annuity mortality table or, at the
option of the company, the annuity mortality table for 1949,
ultimate, or any modification of either of these tables approved
by the commissioner.
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191 (4) For group annuity and pure endowment contracts,
192 excluding any disability and accidental death benefits in the
193 policies: The group annuity mortality table for 1951, any
194 modification of the table approved by the commissioner or, at
195 the option of the company, any of the tables or modifications of
196 tables specified for individual annuity and pure endowment
197 contracts.

198 (5) For total and permanent disability benefits in or
199 supplementary to ordinary policies or contracts: For policies or
200 contracts issued on or after the first day of January, one
201 thousand nine hundred sixty-six, the tables of period two
202 disablement rates and the 1930 to 1950 termination rates of the
203 1952 disability study of the society of actuaries, with due regard
204 to the type of benefit or any tables of disablement rates and
205 termination rates adopted after the year one thousand nine
206 hundred eighty by the national association of insurance com-
207 missioners that are approved by rule promulgated by the
208 commissioner for use in determining the minimum standard of
209 valuation for the policies; for policies or contracts issued on or
210 after the first day of January, one thousand nine hundred sixty-
211 one, and prior to the first day of January, one thousand nine
212 hundred sixty-six, either such tables or, at the option of the
213 company, the Class (3) disability table (1926); and for policies
214 issued prior to the first day of January, one thousand nine
215 hundred sixty-one, the Class (3) disability table (1926).

216 Any table shall, for active lives, be combined with a
217 mortality table permitted for calculating the reserves for life
218 insurance policies.

219 (6) For accidental death benefits in or supplementary to
220 policies issued on or after the first day of January, one thousand
221 nine hundred sixty-six, the 1959 accidental death benefits table
222 or any accidental death benefits table adopted after the year one
223 thousand nine hundred eighty by the national association of
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insurance commissioners, thatis approved by rules promulgated
by the commissioner for use in determining the minimum
standard of valuation for such policies, for policies issued on or
after the first day of January, one thousand nine hundred sixty-
one, and prior to the first day of January, one thousand nine
hundred sixty-six, either such table or, at the option of the
company, the intercompany double indemnity mortality table;
and for policies issued prior to the first day of January, one
thousand nine hundred sixty-one, the intercompany double
indemnity mortality table. Either table shall be combined with
a mortality table for calculating the reserves for life insurance
policies.

(7) For group life insurance, life insurance issued on the
substandard basis and other special benefits: Tables as may be
approved by the commissioner.

(e) Computation of minimum standard for annuities. —
Except as provided in subsection (f) of this section, the mini-
mum standard for the valuation of all individual annuity and
pure endowment contracts issued on or after the operative date
of this subsection, as defined herein, and for all annuities and
pure endowments purchased on or after the operative date under
group annuity and pure endowment contracts shall be the
commissioner’s reserve valuation methods defined in subsec-
tions (g) and (h) of this section and the following tables and
interest rates: ‘

(1) For individual annuity and pure endowment contracts
issued prior to the sixth day of April, one thousand nine
hundred seventy-seven, excluding any disability and accidental
death benefits in the contracts: The 1971 individual annuity
mortality table or any modification of this table approved by the
commissioner and six percent interest for single premium
immediate annuity contracts and four percent interest for all
other individual annuity and pure endowment contracts;
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257 (2) For individual single premium immediate annuity
258 contracts issued on or after the sixth day of April, one thousand
259 nine hundred seventy-seven, excluding any disability and
260 accidental death benefits in such contracts: The 1971 individual
261 annuity mortality table or any individual annuity mortality table
262 adopted after the year one thousand nine hundred eighty by the
263 national association of insurance commissioners that is ap-
264 proved by rule promulgated by the commissioner for use in
265 determining the minimum standard of valuation for the con-
266 tracts or any modification of these tables approved by the
267 commissioner and seven and one-half percent interest;

268 (3) For individual annuity and pure endowment contracts
269 issued on or after the sixth day of April, one thousand nine
270 hundred seventy-seven, other than single premium immediate
271 annuity contracts, excluding any disability and accidental death
272  benefits in the contracts: The 1971 individual annuity mortality
273 table or any individual annuity mortality table adopted after the
274 year one thousand nine hundred eighty by the national associa-
275 tion of insurance commissioners that is approved by regulation
276 promulgated by the commissioner for use in determining the
277 minimum standard of valuation for the contracts or any
278 modification of these tables approved by the commissioner and
279 five and one-half percent interest for single premium deferred
280 annuity and pure endowment contracts and four and one-half
281 percent interest for all other individual annuity and pure
282 endowment contracts;

283 (4) For all annuities and pure endowments purchased prior
284 to the sixth day of April, one thousand nine hundred seventy-
285 seven, under group annuity and pure endowment contracts,
286 excluding any disability and accidental death benefits pur-
287 chased under the contracts: The 1971 group annuity mortality
288 table or any modification of this table approved by the commis-
289 sioner and six percent interest;
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(5) For all annuities and pure endowments purchased on or
after the sixth day of April, one thousand nine hundred sev-
enty-seven, under group annuity and pure endowment contracts,
excluding any disability and accidental death benefits pur-
chased under the contracts: The 1971 group annuity mortality
table or any group annuity mortality table adopted after the year
one thousand nine hundred eighty by the national association of
insurance commissioners that is approved by regulation
promulgated by the commissioner for use in determining the
minimum standard of valuation for annuities and pure endow-
ments or any modification of these tables approved by the
commissioner and seven and one-half percent interest.

After the third day of June, one thousand nine hundred
seventy-four, any company may file with the commissioner a
written notice of its election to comply with the provisions of
this subsection after a specified date before the first day of
January, one thousand nine hundred seventy-nine, which shall
be the operative date of this subsection for the company
provided, if a company makes no election, the operative date of
this section for the company shall be the first day of January,
one thousand nine hundred seventy-nine.

(f) Computation of minimum standard by calendar year of
issue. —

(1) Applicability of this section. — The interest rates used
in determining the minimum standard for the valuation of:

(A) All life insurance policies issued in a particular
calendar year, on or after the operative date of subdivision (4),
subsection (c), section thirty, article thirteen of this chapter, as
amended;

(B) All individual annuity and pure endowment contracts
issued in a particular calendar year on or after the first day of
January, one thousand nine hundred eighty-two;
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322 (C) All annuities and pure endowments purchased in a
323 particular calendar year on or after the first day of January, one
324 thousand nine hundred eighty-two, under group annuity and
325 pure endowment contracts; and

326 (D) The net increase, if any, in a particular calendar year
327 after the first day of January, one thousand nine hundred
328 eighty-two, in amounts held under guaranteed interest contracts
329 shall be the calendar year statutory valuation interest rates as
330 defined in this subsection.

331 (2) Calendar year statutory valuation interest rates. —

332 (A) The calendar year statutory valuation interest rates, I,
333 shall be determined as follows and the results rounded to the
334 nearer one quarter of one percent:

335 (1) For life insurance, I =.03 + W(R1 -.03) + W/2(R2 -.09);

336 (i1) For single premium immediate annuities and for annuity
337 benefits involving life contingencies arising from other annu-
338 ities with cash settlement options and from guaranteed interest
339 contracts with cash settlement options, I =.03 + W® -.03)
340 where R1 is the lesser of R and .09, R2 is the greater of R and
341 .09, R is the reference interest rate defined in.this subsection
342 and W is the weighting factor defined in this section;

343 (ii1) For other annuities with cash settlement options and
344 guaranteed interest contracts with cash settlement options,
345 valued on an issue-year basis, except as stated in subparagraph
346 (i1) of this paragraph, the formula for life insurance stated in
347 subparagraph (i) of this paragraph shall apply to annuities and
348 guaranteed interest contracts with guarantee durations in excess
349 of ten years and the formula for single premium immediate
350 annuities stated in subparagraph (ii) of this paragraph shall
351 apply to annuities and guaranteed interest contracts with
352 guarantee duration of ten years or less;
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(iv) For other annuities with no cash settlement options and
for guaranteed interest contracts with no cash settlement
options, the formula for single premium immediate annuities
stated in subparagraph (i1) of this paragraph shall apply;

(v) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, the formula for single
premium immediate annuities stated in subparagraph (ii) of this
paragraph shall apply.

(B) However, if the calendar year statutory valuation
interest rate for any life insurance policies issued in any
calendar year determined without reference to this sentence
differs from the corresponding actual rate for similar policies
issued in the immediately preceding calendar year by less than
one half of one percent, the calendar year statutory valuation
interest rate for such life insurance policies shall be equal to the
corresponding actual rate for the immediately preceding
calendar year. For purposes of applying the immediately
preceding sentence, the calendar year statutory valuation
interest rate for life insurance policies issued in a calendar year
shall be determined for the year one thousand nine hundred
eighty (using the reference interest rate defined for the year one
thousand nine hundred seventy-nine) and shall be determined
for each subsequent calendar year regardless of when subdivi-
sion (4), subsection (c), section thirty, article thirteen of this
chapter, as amended, becomes operative.

(3) Weighting factors. —

(A) The weighting factors referred to in the formulas stated
above are given in the following tables:

(i) Weighting Factors for Life Insurance:
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383 Guarantee Duration (Years) Weighting Factors
384 10 orless 50
385 More than 10, but not more than 20 45
386 More than 20 .35
387 For life insurance, the guarantee duration is the maximum

388 number of years the life insurance can remain in force on a
389 basis guaranteed in the policy or under options to convert to
390 plans of life insurance with premium rates or nonforfeiture
391 values or both which are guaranteed in the original policy;

392 (ii) Weighting factor for single premium immediate
393 annuities and for annuity benefits involving life contingencies
394 arising from other annuities with cash settlement options and
395 guaranteed interest contracts with cash settlement options: .80;

396 (i) Weighting factors for other annuities and for guaran-
397 teed interest contracts, except as stated in subparagraph (ii) of
398 this paragraph, shall be as specified in clauses (I), (IT) and (III)
399 of this subparagraph, according to the rules and definitions in
400 clauses (I1V), (V) and (VI) of this subparagraph:

401 (D For annuities and guaranteed interest contracts valued on
402 an issue year basis:

403 Guarantee Duration Weighting Factor
404 (Years) for Plan Type
405 A B C
406 5 or less: .80 .60 .50
407 More than 5, but not more than 10: 75 .60 .50
408 More than 10, but not more than 20: .65 .50 45

409 More than 20: A5 35 .35
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(II) For annuities and guaranteed interest contracts valued
on a change in fund basis, the factors shown in subparagraph (i)
of this paragraph increased by:

Weighting Factor

for Plan Type

A B Ci
A5 25 .05

(II1) For annuities and guaranteed interest contracts valued
on an issue-year basis (other than those with no cash settlement
options) which do not guarantee interest on considerations
received more than one year after issue or purchase and for
annuities and guaranteed interest contracts valued on a change
in fund basis which do not guarantee interest rates on consider-
ations received more than twelve months beyond the valuation
date, the factors shown in clause (I) of this subparagraph or
derived in clause (II) of this subparagraph increased by:

Weighting Factor

for Plan Type

A B C1
.05 .05 .05

(IV) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options, the
guarantee duration is the number of years for which the contract
guarantees interest rates in excess of the calendar year statutory
valuation interest rate for life insurance policies with guarantee
duration in excess of twenty years. For other annuities with no
cash settlement options and for guaranteed interest contracts
with no cash settlement options, the guaranteed duration is the
number of years from the date of issue or date of purchase to
the date annuity benefits are scheduled to commence.
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440 (V) Plan type as used in the above tables is defined as
441 follows:

442 Plan Type A:

443 At any time policyholder may withdraw funds only: (1)
444  With an adjustment to reflect changes in interest rates or asset
445  values since receipt of the funds by the insurance company; or
446 (2) without such adjustment but in installments over five years
447 or more; or (3) as an immediate life annuity; or (4) no with-
448 drawal permitted;

449 Plan Type B:

450 Before expiration of the interest rate guarantee, policy-
451 holder may withdraw funds only: (1) With an adjustment to
452 reflect changes in interest rates or asset values since receipt of
453 the funds by the insurance company; or (2) without such
454 adjustment but in installments over five years or more; or (3) no
455 withdrawal permitted. At the end of interest rate guarantee,
456 funds may be withdrawn without such adjustment in a single
457 sum or installments over less than five years;

458 Plan Type C:

459 Policyholder may withdraw funds before expiration of
460 interest rate guarantee in a single sum or installments over less
461 than five years either: (1) Without adjustment to reflect changes
462 1ininterest rates or asset values since receipt of the funds by the
463 insurance company; or (2) subject only to a fixed surrender
464 charge stipulated in the contract as a percentage of the fund.

465 (VI) A company may elect to value guaranteed interest
466 contracts with cash settlement options and annuities with cash
467 settlement options on either an issue-year basis or on a change
468 in fund basis. Guaranteed interest contracts with no cash
469 settlement options and other annuities with no cash settlement
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options must be valued on an issue-year basis. As used in this
section, an issue-year basis of valuation refers to a valuation
basis under which the interest rate used to determine the
minimum valuation standard for the entire duration of the
annuity or guaranteed interest contract is the calendar year
valuation interest rate for the year of issue or year of purchase
of the annuity or guaranteed interest contract and the change in
fund basis of valuation refers to a valuation basis under which
the interest rate used to determine the minimum valuation
standard applicable to each change in the fund held under the
annuity or guaranteed interest contract is the calendar year
valuation interest rate for the year of the change in the fund.

(4) Reference interest rate. —

(A) Reference interest rate referred to in subparagraph (ii),
paragraph (A), subdivision (2) of this subsection shall be
defined as follows:

(i) For all life insurance, the lesser of the average over a
period of thirty-six months and the average over a period of
twelve months, ending on the thirtieth day of June of the
calendar year next preceding the year of issue, of the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s Investors Service, Inc.

(i1) For single premium immediate annuities and for annuity
benefits involving life contingencies arising from other annu-
ities with cash settlement options and guaranteed interest
contracts with cash settlement options, the average over a
period of twelve months, ending on the thirtieth day of June of
the calendar year of issue or year of purchase, of the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s Investors Service, Inc.

(ii1) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
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valued on a year of issue basis, except as stated in subparagraph
(ii) of this paragraph, with guarantee duration in excess of ten
years, the lesser of the average over a period of thirty-six
months and the average over a period of twelve months, ending
on the thirtieth day of June of the calendar year of issue or
purchase, of the monthly average of the composite yield on
seasoned corporate bonds as published by Moody’s Investors
Service, Inc.

(iv) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a year of issue basis, except as stated in subparagraph
(i1) of this paragraph, with guarantee duration of ten years or
less, the average over a period of twelve months, ending on the
thirtieth day of June of the calendar year of issue or purchase,
of the monthly average of the composite yield on seasoned
corporate bonds as published by Moody’s Investors Service,
Inc.

(v) For other annuities with no cash settlement options and
for guaranteed interest contracts with no cash settlement
options, the average over a period of twelve months, ending on
the thirtieth day of June of the calendar year of issue or pur-
chase, of the monthly average of the composite yield on
seasoned corporate bonds as published by Moody’s Investors
Service, Inc.

(vi) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, except as stated in subpara-
graph (ii) of this paragraph, the average over a period of twelve
months, ending on the thirtieth day of June of the calendar year
of the change in the fund, of the monthly average of the
composite yield on seasoned corporate bonds as published by
Moody’s Investors Service, Inc.
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(8) Alternative method for determining reference interest
rates. —

In the event that the monthly average of the composite yield
on seasoned corporate bonds is no longer published by Moody’s
investors service, inc., or in the event that the national associa-
tion of insurance commissioners determines that the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s investors service, inc., is no longer
appropriate for the determination of the reference interest rate,
then an alternative method for determination of the reference
interest rate, which is adopted by the national association of
insurance commissioners and approved by regulation promul-
gated by the commissioner, may be substituted.

(g) Reserve valuation method. — Life insurance and
endowment benefits.

Except as otherwise provided in subsections (h), (k) and
(m) of this section, reserves according to the commissioners
reserve valuation method for the life insurance and endowment
benefits of policies providing for a uniform amount of insur-
ance and requiring the payment of uniform premiums shall be
the excess, if any, of the present value, at the date of valuation,
of the future guaranteed benefits provided for by the policies,
over the then present value of any future modified net premi-
ums therefor. The modified net premiums for any such policy
shall be the uniform percentage of the respective contract
premiums for the benefits that the present value, at the date of
issue of the policy, of all the modified net premiums shall be -
equal to the sum of the then present value of the benefits
provided for by the policy and the excess of subdivision (1) of
this subsection over subdivision (2) of this subsection, as
follows:
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565 (1) A net level annual premium equal to the present value,
566 at the date of issue, of such benefits provided for after the first
567 policy year, divided by the present value, at the date of issue, of
568 an annuity of one per annum payable on the first and each
569 subsequent anniversary of such policy on which a premium
570 falls due: Provided, That such net level annual premium shall
571 not exceed the net level annual premium on the nineteen-year
572 premium whole life plan for insurance of the same amount at an
573 age one year higher than the age at issue of such policy.

574 (2) A netone-year term premium for such benefits provided
575 forinthe first policy year: Provided, That for any life insurance
576 policy issued on or after the first day of January, one thousand
577 nine hundred eighty-five, for which the contract premium in the
578 first policy year exceeds that of the second year and for which
579 nocomparable additional benefit is provided in the first year for
580 suchexcess and which provides an endowment benefit or a cash
581 surrender value or a combination thereof in an amount greater
582 than such excess premium, the reserve according to the com-
583 missioners’ reserve valuation method as of any policy anniver-
584 sary occurring on or before the assumed ending date defined
585 herein as the first policy anniversary on which the sum of any
586 endowment benefit and any cash surrender value then available
587 is greater than such excess premium shall, except as otherwise
588 provided in subsection (k) of this section, be the greater of the
589 reserve as of such policy anniversary calculated as described in
590 the preceding paragraph and the reserve as of the policy
591 anniversary calculated as described in that paragraph, but with:
592 (i) The value defined in subdivision (1) of that paragraph being
593 reduced by fifteen percent of the amount of such excess first-
594  year premium; (ii) all present values of benefits and premiums
595 being determined without reference to premiums or benefits
596 provided for by the policy after the assumed ending date; (iii)
597 the policy being assumed to mature on the date as an endow-
598 ment; and (iv) the cash surrender value provided on such date
599 being considered as an endowment benefit. In making the
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above comparison, the mortality and interest bases stated in
subsections (d) and (f) of this section shall be used.

Reserves according to the commissioners’ reserve valuation
method for: (i) Life insurance policies providing for a varying
amount of insurance or requiring the payment of varying
premiums; (ii) group annuity and pure endowment contracts
purchased under a retirement plan or plan of deferred compen-
sation, established or maintained by an employer (including a
partnership or sole proprietorship) or by an employee organiza-
tion, or by both, other than a plan providing individual retire-
ment accounts or individual retirement annuities under section
408 of the Internal Revenue Code (26 U. S. C. §408) as now or
hereafter amended; (iii) disability and accidental death benefits
in all policies and contracts; and (iv) all other benefits, except
life insurance and endowment benefits in life insurance policies
and benefits provided by all other annuity and pure endowment
contracts, shall be calculated by a method consistent with the
principles of the preceding paragraphs of this section.

(h) Reserve valuation method. — Annuity and pure endow-
ment benefits. This subsection shall apply to all annuity and
pure endowment contracts other than group annuity and pure
endowment contracts purchased under a retirement plan or plan
of deferred compensation established or maintained by an
employer (including a partnership or sole proprietorship) or by
an employee organization, or by both, other than a plan
providing individual retirement accounts or individual retire-
ment annuities under section 408 of the Internal Revenue Code
(26 U. S. C. §408) as now or hereafter amended.

Reserves according to the commissioners’ annuity reserve
method for benefits under annuity or pure endowment con-
tracts, excluding any disability and accidental death benefits in
such contracts, shall be the greatest of the respective excesses
of the present values, at the date of valuation, of the future
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633 guaranteed benefits, including guaranteed nonforfeiture
634 benefits, provided for by such contracts at the end of each
635 respective contract year over the present value, at the date of
636 valuation, of any future valuation considerations derived from
637 future gross considerations, required by the terms of such
638 contract, that become payable prior to the end of such respec-
639 tive contract year.

640 The future guaranteed benefits shall be determined by using
641 the mortality table, if any, and the interest rate, or rates,
642 specified in the contracts for determining guaranteed benefits.
643 The valuation considerations are the portions of the respective
644 gross considerations applied under the terms of such contracts
645 to determine nonforfeiture values.

646 (1) Minimum reserves. —

647 (1) In no event shall a company’s aggregate reserves for all
648 lifeinsurance policies, excluding disability and accidental death
649 Dbenefits, issued on or after the effective date of this section be
650 less than the aggregate reserves calculated in accordance with
651 the methods set forth in subsections (g), (h), (k) and (1) of this
652 section and the mortality table or tables and rate or rates of
653 interest used in calculating nonforfeiture benefits for such
654 policies.

655 (2) In no event shall the aggregate reserves for all policies,
656 contracts and benefits be less than the aggregate reserves
657 determined by the qualified actuary to be necessary to render
658 the opinion required by subsection (c) of this section.

659 (j) Optional reserve calculation. —

660 Reserves for all policies and contracts issued prior to the
661 effective date of this section may be calculated, at the option of
662 the company, according to any standards which produce greater
663 aggregate reserves for all policies and contracts than the
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minimum reserves required by the laws in effect immediately
prior to such date.

Reserves for any category of policies, contracts or benefits
as established by the commissioner issued on or after the
effective date of this section may be calculated, at the option of
the company, according to any standards which produce greater
aggregate reserves for such category than those calculated
according to the minimum standard herein provided, but the
rate or rates of interest used for policies and contracts, other
than annuity and pure endowment contracts, shall not be higher
than the corresponding rate or rates of interest used in calculat-
ing any nonforfeiture benefits provided therein.

Any such company which at any time shall have adopted
any standard of valuation producing greater aggregate reserves
than those calculated according to the minimum standard herein
provided may, with the approval of the commissioner, adopt
any lower standard of valuation, but not lower than the mini-
mum herein provided: Provided, That for the purposes of this
section, the holding of additional reserves previously deter-
mined by a qualified actuary to be necessary to render the
opinion required by subsection (c) of this section shall not be
considered to be the adoption of a higher standard of valuation.

(k) Reserve calculation. — Valuation net premium exceed-
ing the gross premium charged.

If in any contract year the gross premium charged by any
life insurance company on any policy or contract is less than the
valuation net premium for the policy or contract calculated by
the method used in calculating the reserve thereon but using the
minimum valuation standards of mortality and rate of interest,
the minimum reserve required for such policy or contract shall
be the greater of either the reserve calculated according to the
mortality table, rate of interest and method actually used for
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696 such policy or contract or the reserve calculated by the method
697 actually used for such policy or contract but using the minimum
698 valuation standards of mortality and rate of interest and
699 replacing the valuation net premium by the actual gross
700 premium in each contract year for which the valuation net
701 premium exceeds the actual gross premium. The minimum
702  valuation standards of mortality and rate of interest referred to
703 in this section are those standards stated in subsections (d) and
704 (f) of this section: Provided, That for any life insurance policy
705 1issued on or after the first day of January, one thousand nine
706 hundred eighty-five, for which the gross premium in the first
707 policy year exceeds that of the second year and for which no
708 comparable additional benefit is provided in the first year for
709 suchexcess and which provides an endowment benefit or a cash
710  surrender value or a combination thereof in an amount greater
711 than such excess premium, the foregoing provisions of this
712 subsection shall be applied as if the method actually used in
713 calculating the reserve for such policy were the method
714  described in subsection (g) of this section, ignoring the second
715 paragraph of said subsection.

716 The minimum reserve at each policy anniversary of such a
717 policy shall be the greater of the minimum reserve calculated in
718 accordance with subsection (g) of this section, including the
719 second paragraph of said section, and the minimum reserve
720 calculated in accordance with this subsection.

721 (1) Reserve calculation. — Indeterminate premium plans.

722 In the case of any plan of life insurance which provides for
723 future premium determination, the amounts of which are to be
724 determined by the insurance company based on then estimates
725 of future experience, or in the case of any plan of life insurance
726 or annuity which is of such a nature that the minimum reserves
727 cannot be determined by the methods described in subsections
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(g), (h) and (k) of this section, the reserves which are held under
any such plan must:

(1) Be appropriate in relation to the benefits and the pattern
of premiums for that plan; and

(2) Be computed by a method which is consistent with the
principles of this standard valuation law as determined by
regulations promulgated by the commissioner.

(m) Minimum standards for health (disability, accident and
sickness) plans. —

The commissioner shall promulgate a rule containing the
minimum standards applicable to the valuation of health
(disability, sickness and accident) plans.

(n) The commissioner shall promulgate a rule on or before
the first day of November, one thousand nine hundred ninety-
five, prescribing the guidelines and standards for statements of
actuarial opinion which are to be submitted in accordance with
subsection (c) of this section and for memoranda in support
thereof; guidelines and standards for statements of actuarial
opinion which are to be submitted when a company is exempt
from subdivision (2) of said subsection of the standard valua-
tion law; and rules applicable to the appointment of an ap-
pointed actuary.

(o) Effective date. — All acts and parts of acts inconsistent
with the provision of this section are hereby repealed as of the
effective date of this section. This section shall take effect the
first day of January, one thousand nine hundred ninety-six.

(p) Modification of the standard valuation law for certain
types of contracts. —
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756 (1) The commissioner may, by rule, establish alternative
757 methods of calculating reserve liabilities, which methods shall
758 be used to calculate reserve liabilities for the types of policies,
759 annuities or other contracts identified in the rule: Provided,
760 That the method specified in the rule shall be one which, in the
761 opinion of the commissioner and in light of the methods applied
762 to the contracts by the insurance regulators of other states, is
763 appropriate to the contracts. This power shall be in addition to,
764 and in no way diminish, rule-making power granted to the
765 commissioner elsewhere in this code.

766 (2) The legislative rule filed in the state register on the
767 twentieth day of August, one thousand nine hundred ninety-six,
768 (valuation of life insurance policies, 114 CSR 49) is hereby
769 disapproved and is not authorized for promulgation: Provided,
770 That for purposes of determining the legal effects of the
771 aforementioned rule, this provision shall be considered to have
772 taken effect on the thirty-first day of December, one thousand
773 nine hundred ninety-seven. This disapproval shall in no way
774 limit the commissioner’s power to promulgate in the future a
775 rule similar or identical to the rule here disapproved.

ARTICLE 13. LIF]*i INSURANCE.

§33-13-30a. Standard nonforfeiture law for individual deferred
annuities.

[y

(a) This section shall be known as the “Standard
Nonforfeiture Law for Individual Deferred Annuities”.

[\e}

(b) This section may not apply to any reinsurance, group
annuity purchased under a retirement plan or plan of deferred
compensation established or maintained by an employer
(including a partnership or sole proprietorship) or by an
employee organization, or by both, other than a plan providing
individual retirement accounts or individual retirement annu-
ities under Section 408 of the Internal Revenue Code, as now or

O 0~ O kW
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hereafter amended, premium deposit fund, variable annuity,
investment annuity, immediate annuity, any deferred annuity
contract after annuity payments have commenced or reversion-
ary annuity, nor to any contract which shall be delivered outside
this state through an agent or other representative of the
company issuing the contract.

(c) In the case of contracts issued on or after the operative
date of this section, no contract of annuity, except as stated in
subsection (b) of this section, shall be delivered or issued for
delivery in this state unless it contains in substance the follow-
ing provisions or corresponding provisions which, in the
opinion of the commissioner, are at least as favorable to the
contract holder, upon cessation of payment of considerations
under the contract:

(1) That upon cessation of payment of considerations under
a contract, the company will grant a paid-up annuity benefit on
a plan stipulated in the contract of the value as is specified in
subsections (e), (f), (g), (h) and (j) of this section;

(2) If a contract provides for a lump sum settlement at
maturity or at any other time that, upon surrender of the
contract at or prior to the commencement of any annuity
payments, the company will pay in lieu of any paid-up annuity
benefit a cash surrender benefit of the amount as is specified in
subsections (e), (f), (h) and (j) of this section. The company
shall reserve the right to defer the payment of the cash surren-
der benefit for a period of six months after demand therefor
with surrender of the contract;

(3) A statement of the mortality table, if any, and interest
rates used in calculating any minimum paid-up annuity, cash
surrender or death benefits that are guaranteed under the
contract, together with sufficient information to determine the
amounts of the benefits; and
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42 (4) A statement that any paid-up annuity, cash surrender or
43 death benefits that may be available under the contract are not
44 less than the minimum benefits required by any statute of the
45 state in which the contract is delivered and an explanation of
46 the manner in which the benefits are altered by the existence of
47 any additional amounts credited by the company to the contract,
48 any indebtedness to the company on the contract or any prior
49 withdrawals from or partial surrenders of the contract.

50 Notwithstanding the requirements of this subsection, any
51 deferred annuity contract may provide that if no considerations
52 have been received under a contract for a period of two full
53 years and the portion of the paid-up annuity benefit at maturity
54 on the plan stipulated in the contract arising from consider-
55 ations paid prior to the period would be less than twenty dollars
56 monthly, the company may at its option terminate the contract
57 by payment in cash of the then present value of the portion of
58 the paid-up annuity benefit, calculated on the basis of the
59 mortality table, if any, and interest rate specified in the contract
60 for determining the paid-up annuity benefit and by the payment
61 shall be relieved of any further obligation under the contract.

62 (d) (1) The minimum values as specified in subsections (e),
63 (D), (), (h) and (j) of this section of any paid-up annuity, cash
64 surrender or death benefits available under an annuity contract
65 shall be based upon minimum nonforfeiture amounts as defined
66 in this subdivision:

67 (A) With respect to contracts providing for flexible
68 considerations, the minimum nonforfeiture amount at any time
69 ator prior to the commencement of any annuity payments shall
70 be equal to an accumulation up to the time at a rate of interest
71 of three percent per annum of percentages of the net consider-
72 ations (as hereinafter defined) paid prior to the time, decreased
73 Dby the sum of:
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74
75
76

77
78
79
80

81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

98

99
100
101
102
103
104

(1) Any prior withdrawals from or partial surrenders of the
contract accumulated at a rate of interest of three percent per
annum; and

(i1) The amount of any indebtedness to the company on the
contract, including interest due and accrued; and increased by
any existing additional amounts credited by the company to the
contract;

The net considerations for a given contract year used to
define the minimum nonforfeiture amount shall be an amount
not less than zero and shall be equal to the corresponding gross
considerations credited to the contract during that contract year
less than an annual contract charge of thirty dollars and less a
collection charge of one dollar and twenty-five cents per
consideration credited to the contract during that contract year.
The percentages of net considerations shall be sixty-five percent
of the net consideration for the first contract year and
eighty-seven and one-half percent of the net considerations for
the second and later contract years. Notwithstanding the
provisions of the preceding sentence, the percentage shall be
sixty-five percent of the portion of the total net consideration
for any renewal contract year which exceeds by not more than
two times the sum of those portions of the net considerations in
all prior contract years for which the percentage was sixty-five
percent;

Notwithstanding any other provision of this section, any
contract issued on or after the first day of July, two thousand
three, and before the first day of July, two thousand six, the
interest rate at which net considerations, prior withdrawals and
partial surrenders shall be accumulated for the purpose of
determining nonforfeiture amounts may not be less than one
and one-half percent per annum;
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105 (B) With respect to contracts providing for fixed scheduled
106 considerations, minimum nonforfeiture amounts shall be
107 calculated on the assumption that considerations are paid
108 annually in advance and shall be defined as for contracts with
109 flexible considerations which are paid annually with two
110 exceptions:

111 (i) The portion of the net consideration for the first contract
112 year to be accumulated shall be the sum of sixty-five percent of
113 the net consideration for the first contract year plus twenty-two
114  and one-half percent of the excess of the net consideration for
115 the first contract year over the lesser of the net considerations
116 for the second and third contract years;

117 (i) The annual contract charge shall be the lesser of: (1)
118 Thirty dollars; or (2) ten percent of the gross annual consider-
119 ation;

120 (C) With respect to contracts providing for a single consid-
121  eration, minimum nonforfeiture amounts shall be defined as for
122 contracts with flexible considerations except that the percentage
123 of net consideration used to determine the minimum
124 nonforfeiture amount shall be equal to ninety percent and the
125 netconsideration shall be the gross consideration less a contract
126 charge of seventy-five dollars;

127 (D) This subdivision applies to contracts issued before the
128 first day of July, two thousand four, and may be applied by a
129 company on a contract-by-contract basis to contracts issued on
130 or after the first day of July, two thousand four, and before the
131 fir