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[Passed April 13, 2013; in effect ninety days from passage.]

AN ACT to amend and reenact §25-1-15 of the Code of West

Virginia, 1931, as amended; to amend and reenact §28-5-27 of
said code; to amend said code by adding thereto two new
sections, designated §31-20-5g and §31-20-5h; to amend and
reenact §61-7-6 of said code; toamend and reenact §62-11A-1a
of said code; to amend and reenact §62-11B-9 of said code; to
amend and reenact §62-11C-2, §62-11C-3 and §62-11C-6 of
said code; to amend said code by adding thereto a new section,
designated §62-11C-10; to amend and reenact §62-12-6,
§62-12-7, §62-12-9, §62-12-10, §62-12-13, §62-12-14a,
§62-12-15, §62-12-17 and §62-12-19 of said code; to amend
said code by adding thcrcto a new scction, designated
§62-12-29; to amend and reenact §62-15-2 and §62-15-4 of
said code; and to amend said code by adding thereto two new
sections, dcsignated §62-15-6a and §62-15-6b, all rclating to
public safcty; requiring the Division of Corrections to perform
graduated methods of mental hcalth screcns, appraisals and
evaluations on persons committed to its custody; eliminating
requirement for separate disciplinary rules at each institution;
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mandating onc year of supervised release for violent inmates
and dcducting one year of their good time; authorizing judges
to rcquire up to one hundred ecighty days of a nonviolent
offender’s sentence to be served as post-release mandatory
supcrvision; setting an cffective date for supervised release
provisions; rcquiring the Commissioner of Corrections to adopt
policics regarding mandatory supervised release; requiring the
Woest Virginia Regional Jail and Correctional Facility Authority
to use a standardized pretrial risk-screcning instrument adopted
by the Suprecme Court of Appeals of West Virginia to screen
persons arrested and placed in a regional jail; providing for the
confidcntiality of risk assessments and their inadmissability at
criminal and civil trials; requiring the Division of Corrections
to devclop and implement a cognitive behavioral program for
inmatcs in regional jails committed to the custody of thc
Commissioner of Corrections and requiring the Division of
Corrections to pay its cost; exempting parole officers from
prohibitions against carrying concealed weapons; moving
dcfinition . of “day rcport center” to section relating to
conditions of rclecase on probation; providing standards and
limitations under which judges and magistrates may impose a
period of supcrvision or participation in day report program;
clarifying languagc regarding confinecment and revocation for
violations of the conditions of homc incarceration; adding
rcprescntative of the Bureau for Behavioral Health and Health
Facilities to the Community Corrections Subcommittee of the
Govcemor’s Committce on Crime, Delinquency and Correction;
rcquiring that the Community Corrections Subcommittce
rcvicw, asscss and rcport on the implementation of
cvidence-basced practices in the criminal justice system; adding
mcmber with a background in substancc abusc treatment and
scrvices to thc community criminal justice boards to be
appointcd by thc commission or commissions of the county or
countics rcpresented by the board; providing oversight
responsibility to Division of Justicc and Community Services
to implement standardized risk and needs assessment, cvaluate
ctfectiveness of other modifications to community corrections
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programs and provide annual report; requiring probation
officers to conduct a standardized risk and necds assessment for
individuals placed on probation and to supervise probationer
and enforcc probation according to asscssment and supervision
standards adopted by the West Virginia Suprecmec Court of
Appcals; rcquiring probation officers to perform random drug
and alcohol tests of persons under their supervision; authorizing
thc Supreme Court of Appcals of West Virginia to adopt a
standardized risk and nccds assessment for usc by probation
officers; authorizing the Supremc Court of Appecals of West
Virginia to adopt a standardized pretrial screening instrument
for usc by the Regional Jail Authority; providing standards and
limitations under which judges may impose a term of reporting
to a day rcport center as a condition of probation; authorizing
day report center programs to provide scrvices based on the
results of a person’s standardized risk and nceds assessment;
providing for graduated sanctions in responsc to violations of
the conditions of rclcasc on probation other than absconding,
committing certain ncw criminal conduct or violating special
condition of probation; creating exceptions to new criminal
conduct provisions; making standardized risk and needs
assessments confidential court documents; requiring copics of
graduated sanctions confinecment orders be supplicd to the
Commissioner of Corrections; providing that graduated
sanctions confinement be paid by the Division of Corrections;
providing that judges may dcpart from graduatcd sanctions
limitations upon spccific written findings; revising cligibility
rcquirecments for accelerated parole program; providing that
parole applications may bc considcred by the parole board
without prior submission of a homec plan; rcquiring that
Division of Corrections’ policics and proccdurcs for dcvcloping
a rchabilitation trcatment plan include the usc of substancc
abusc assessment tools and prioritize trcatment recsources based
on thc risk and nceds assecssment and substance abuse
asscssment results; providing for rebuttablc presumption that
parolc is appropriate for inmates complcting the accclerated
parole program and a rchabilitation trecatment program;
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providing standards and limitations for Parole Board; outlining
duties of the Division of Corrections to supervise, treat and
providc support services for persons released on mandatory
supervisedrelease; removing temporal standard for requirement
that the Parolc Board have access to a copy of an inmate’s
physical, mental or psychiatric examination; clarifying the
Parolc Board’s duty to notify prosecuting attorneys of an
offender’s release on parole; authorizing Division of
Corrections toemploydircctors of housing and employment for
releascd inmates with dutics relating to the reduction of parole
release delays and finding employment; requiring parole
officers to update the standardizcd risk and needs assessment
for each person for whom an asscssment has not becn
conducted for parole and to supervise each person according to
the assessment and the commissioner’s supervision standards;
authorizing the Commissioner of Corrections to issue a
certificate authorizing an eligible parole officer to carry
fircarms or concealed weapons; providing standards and
limitations under which the Division of Corrections may order
substancc abuse trcatment or imposc a term of reporting to a
day report center or other community corrections program as a
condition or modification of parole; authorizing the
Commissioner of Corrcctions to cnter into a master agrecment
with the Division of Justice and Community Scrvices to
reimbursec counties for usc of the community corrections
programs; clarifying that parolce participation in community
corrections is at program director’s discretion; providing for
graduatcd sanctions in responsc to violations of the conditions
of rclecasc on parolc other than absconding, certain new
criminal conduct or violating a spccial condition of parolc;
providing a parolcc with the right to a hearing, upon request,
regarding whcther he or she violated the conditions of his or
her relcasc on parole; providing the authority for the Board of
Parole to dcpart from graduated sanction; providing that
graduatcd sanctions incarccration for parolces be paid for by
Division of Corrcctions; providing for a Community
Supcrvision Committce to be appointcd by the Administrative
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Dircctor of thc Supreme Court of Appeals of West Virginia to
coordinate thc sharing of information for community
supcrvision and rcquiring an annual report; revising definitions
for Drug Offender Accountability and Treatment Act; requiring
all judicial circuits to participate in a drug court or rcgional
drug court program by July 1, 2016; providing standards and
limitations undcr which judges may ordcr treatment supcrvision
for drug offendcrs; providing that a judge may order a period
of confinement to encourage compliance with trcatment
supervision to be paid by the Division of Correction for up to
thirty days for cach instance; requiring the Division of Justice
and Community Scrvices to use appropriatcd funds to
implement substance abuse trcatment to serve those under
trcatment supervision in each judicial circuit; providing that the
Division of Justice and Community Services in consultation
with the Governor’s Advisory Committee on Substance Abusc
is responsiblc.for devcloping standards relating to quality and
delivery of substance abuse services; requiring certain
cducation and training; paying for drug abusc assessments and
certificd drug trcatment from appropriated funds; rcquiring
submittal of an annual report and spccifying an cffective datc;
outlining duties of trcatment supcrvision service providers;
providing cffective dates for provisions related to treatment
supcervision; providing for state payment of drug court
participants’ incarceration under certain circumstanccs;
dcfining terms; and making technical changes.

Be it enacted by the Legislature of West Virginia:

That §25-1-15 of the Code of West Virginia, 1931, as
amcndcd, be amended and recnacted; that §28-5-27 of'said codc be
amendcd and recnacted; that said code be amended by adding
thereto two ncw scctions, designated §31-20-5g and §31-20-5h; that
§61-7-6 of said codc bc amendcd and recnacted; that §62-11A-1a of
said codc bc amended and reenacted; that §62-1 1B-9 of said code be
amcendcd and recnacted; that §62-11C-2, §62-11C-3 and §62-11C-6
of said code be amended and recnacted; that said code be amended
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by adding thcreto a new section, designated §62-11C-10; that
§62-12-6. §62-12-7, §62-12-9, §62-12-10, §62-12-13, §62-12-14a,
§62-12-15, §62-12-17 and §62-12-19 of said code be amended and
rcenacted; that said code be amended by adding thereto a new
scction, designated §62-12-29; that §62-15-2 and §62-15-4 of said
code be amended and reenacted; and that said code be amended by
adding thercto two new sections, designated §62-15-6a and §62-15-
6b, all to read as follows:

CHAPTER 25. DIVISION OF CORRECTIONS.

ARTICLE 1. ORGANIZATION, INSTITUTIONS AND
CORRECTIONS MANAGEMENT.

§25-1-15. Diagnostic and classification divisions.

p—

(a) The Commissioner of Corrections may establish
2 diagnostic and classification divisions.

(b) Notwithstanding any provision of this code to the
contrary, all persons committed to the custody of the
Commissioner of the Division of Corrections for presentence
diagnosis and classification and all persons sentenced to the
custody of thc Division of Corrections shall, upon transfer to
the Division of Corrections, undcrgo diagnosis and
classification, which shall includec: (1) Assessments of a
person’s criminogenic risk and necd factors that are reliable,
11 validated and normed for a spccific population and
12 responsive to cultural and gender-specific nceds as well as
13 individual lcarning styles and tempcrament; (2) application
14 of a mental health preliminary screen; and (3) if the mental
1S hcalth prcliminary scrcen suggests thc need for further
16 assessment, a full psychological cvaluation. The Division of
17 Corrcctions shall perform mental health preliminary screens,
18 appraisals and cvaluations according to standards provided by
19 the Amcrican Corrcctional Association.

sxoooqa\u-hw
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CHAPTER 28. STATE CORRECTIONAL AND PENAL

INSTITUTIONS.

ARTICLE S. THE PENITENTIARY.

§28-5-27. Deduction from sentence for good conduct;

(=)}
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mandatory supervision.

(a) All current and futurc adult inmatcs in the custody of
the Commissioncr of Corrections, except those committed
pursuant to article four, chapter twenty-five of this codc. shall
be grantcd commutation from thcir sentences for good
conduct in accordance with this scction.

(b) The commutation of scntence, known as “good time™,
shall be deducted from the maximum term of indcterminate
sentences or from the fixed term of determinate scntences.

(c) Each inmatc committed to the custody of the
Commissioner of Corrections and incarceratced in a
corrcctional facility pursuant to that commitment shall be
granted onc day good timc for cach day he or shec is
incarcerated, including any and all days in jail awaiting
sentence which are credited by the sentencing court to his or
her scntence pursuant to section twenty-four, article eleven,
chapter sixty-onc of this codc or for any other rcason rclating
to the commitment. An inmatec may not be grantcd any good
time for time scrved cither on parole or bond or in any other
status when hc or she is not physically incarccrated.

(d) An inmatc scntenced to serve a life scntence is not
cligible to carn or rccecive any good timc pursuant to this
scction.

(¢) An inmatc under two or morc consccutive scntenccs
shall be allowed good time as if the several sentences. when
thc maximum terms of thc consecutive scntences arc added
together, werc all onc sentencc.
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(f) The Commissioner of Corrections shall promulgate
disciplinary rules. The rules shall describe acts that inmates
arc prohibited from committing, procedures for charging
individual inmates for violation of the rules and for
determining the guilt or innocence of inmates charged with
the violations and the sanctions which may be imposed for
the violations. A copy of the rules shall be given to each
inmate. For each violation, by a sanctioned inmate, any part
or all of the good time which has been granted to the inmate
pursuant to this scction may be forfeited and revoked by the
warden or superintendent of the institution in which the
violation occurred. The warden or superintendent, when
appropriate and with approval of the commissioner, may
restore any forfeited good time.

(g) Each inmate, upon his or her commitment to and
being placed into the custody of the Commissioner of
Corrcctions, or upon his or her return to custody as the result
of violation of parole pursuant to section nineteen, article
twelve, chapter sixty-two of this code, shall be given a
statemcnt sctting forth the term or length of his or her
scntence or scntences and the time of his or her minimum
discharge computed according to this section.

(h) Each inmate shall be given a revision of the statement
described in subsection (g) of this section if and when any
part or all of thc good time has been forfeited and revoked or
restorcd pursuant to subscction (f) of this section, by which
the timc of his or hcer earlicst discharge is changed.

(i) The Commissioncr of Corrcctions may, with the
approval of thc Governor, allow cxtra good time for inmatcs
who perform cxceptional work or service.

(j) In order to cnsurc cquitable good time for all current
and future inmatcs in thc custody of the Commissioner of
Corrcctions, exccpt as to thosc persons committed pursuant
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to article four, chapter twenty-five of this code. all good time
shall be computcd according to this section and all previous
computations of good timc undcr prior statutes or rules are
void. All inmates who have previously forfeited good time
are hereby restored to good time computed according to this
scction and all inmates will receive a new discharge date
computed according to this section. All inmates that have
been awarded overtime good time or cxtra good timec
pursuant to sections twenty-scven-a and twenty-seven-b of
this article which were repealed simultancously with the
amendment to this section during the regular scssion of the
Lcgislature in the ycar 1984 shall receive that good time in
addition to thc good time computed according to this section.

(k) There shall be no grants or accumulations of good
time or credit to any current or future inmate serving a
sentence in the custody of the Division of Corrections cxcept
in the manner provided in this section.

(1) Prior to thc calculated discharge date of an inmate
serving a sentence for a felony crime of violence against the
person, a felony offcnse where the victim was a minor child
or a felony offense involving the use of a firearm, one year
shall be deducted from the inmate’s accumulated good time
to provide for one ycar of mandatory post-rcleasc supervision
following the first instance in which the inmatc reaches his or
her calculatcd discharge date. All inmates relcased pursuant
to this subsection shall be subject to electronic or GPS
monitoring for the cntire period of supervision. The
provisions of this subscction arc applicablc to offcnscs
committed on or after July 1, 2013.

(m) Upon scntencing of an inmatc for an offense not
rcferenced in subscction (1) of this section, the court may
order that onc hundred and eighty days of the sentence, or
some lesscr period, be served through post-release mandatory
supervision if the court determines supcrvision is appropriate
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and in the best interest of justice, rehabilitation and public
safety. Allinmates rcleased pursuant to this subsection shall
be subjcct to elcctronic or GPS monitoring for the entire
period of supervision. The provisions of this subsection are
applicablc to offenses committed on orafter July 1, 2013.

(n) The Commissioncr of Corrections shall adopt policies
and proccdurcs to implement the mandatory supervision
provided for in subscctions (1) and (m) of this section, which
may include terms, conditions and proccdures for
supcrvision, modification and violation applicable to persons
on parole.

(o) As uscd in this section, “fclony crime of violence
against thc pcrson” means fclony offenscs sct forth in articles
two, thrce-e, eight-b or eight-d of chapter sixty-one of this
code, and the fclony offenses of arson and burglary of a
residence where an individual is physically located at the
time of the offense as set forth in article three of chapter
sixty-one of this codc.

(p) As used in this section, “fclony offense where the
victim was a minor child” mcans any fclony crime of
violence against thc person and any felony offense set forth
in article cight, cight-a, cight-c or cight-d of chapter sixty-onc
of this code.

CHAPTER 31. CORPORATIONS.

ARTICLE 20. WEST VIRGINIA REGIONAL JAIL AND

CORRECTIONAL FACILITY
AUTHORITY.

§31-20-5g. Pretrial risk assessment.

1
2

(a) Within three calender days of the arrest and placement
of any pcrson in a regional jail, thc authority shall conduct a
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pretrial risk assessment using a standardized risk assessment
instrument approved and adopted by the Supreme Court of
Appcals of West Virginia. The results of all standardized risk
and nccds assessments are confidential and shall only be
provided to the court, court personncl, the prosecuting
attorney, defensc counscl and the person who is the subjcct
of the pretrial risk assessment. Upon complction of the
asscssment, the authority shall provide it to thc magistrate
and circuit clerks for dclivery to the appropriate circuit judge
or magistrate.

(b) The pretrial risk assessment and all oral or writtcn
statements made by an individual during risk assessment shall
be inadmissable evidence at any criminal or civil trial.

§31-20-Sh. Programs for inmates committed to prison.

O 00O ~NONWLM P WDN
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The Division of Corrections may develop and implement
a cognitive bchavioral program to address the nceds of
inmates detained in a regional jail, but committed to the
custody of the Commissioner of Corrections. The program
shall be developed in consultation with the Regional Jail
Authority, and may be offercd by video teleconference or
webinar technology. The costs of the program shall be paid
out of funds appropriated to the Division of Corrections. The
program shall bc covered by the rchabilitation plan policies
and procedures adopted by thc Division of Corrcctions under
subscction (h), scction thirtecn, article tweclve, chapter
sixty-two of this codc.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT.

ARTICLE 7. DANGEROUS WEAPONS.

§61-7-6. Exceptions as to prohibitions against carrying

concealed handguns; exemptions from licensing
fees.
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(a) The licensure provisions set forth in this article do not
apply to:

(1) Any person:

(A) Carrying a dcadly weapon upon his or her own
premiscs;

(B) Carrying a firearm, unloaded, from the place of
purchase to his or her home, residence or place of business or
to a placc of repair and back to his or her home, residence or
placc of business; or

(C) Posscssing a firearm while hunting in a lawful
manner or whilc traveling from his or her home, residence or
place of business to a hunting site and returning to his or her
home, residence or place of busincss;

(2) Any person who is a member of a properly organized
target-shooting club authorized by law to obtain firearms by
purchase or requisition from this state or from the United
States for the purpose of target practicc from carrying any
pistol, as decfined in this article, unloaded, from his or her
home, residence or placc of business to a place of target
practicc and from any place of target practicc back to his or
her home. residence or place of business, for using any such
weapon at a placc of target practicc in training and improving
his or her skill in the use of thc weapons;

(3) Any law-cnforccment officer or law-enforcement
official as dcfincd in scction onc, articlc twenty-nine, chapter
thirty of this codc;

(4) Any cmployce of the West Virginia Division of
Corrcctions duly appointed pursuant to the provisions of
scction clcven-c, article onc, chapter twenty-five while the
cmployce is on duty;
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(5) Any membcr of the armed forces of the United States
or the militia of this statc while thc member is on duty;

(6) Any resident of anothcr statc who holds a valid permit
or licensc to possess or carry a handgun issucd by a state or
a political subdivision subjcct to thc provisions and
limitations sct forth in section six-a of this article;

(7) Any federal law-enforcement officer or federal police
officer authorized to carry a weapon in the performance of
the officer’s duty;

(8) Any Hatficld-McCoy Rcgional Recrcation Authority
Ranger while the ranger is on duty; and

(9) Any parole officer appointcd pursuant to section
fourtcen, article twclve, chapter sixty-two of this codc in the
performancc of their duties.

(b) On and after July 1, 2013, the following judicial
officers and prosccutors and staff shall be exempted from
paying any application fces or licensurc fees required under
this article. However, on and after that samc date, they shall
be required to make application and satisfy all liccnsure and
handgun safecty and training requirements sct forth in section
four of this articlc before carrying a conccaled handgun in
this state:

(1) Any justice of the Supremc Court of Appcals of West
Virginia;

(2) Any circuit judge;

(3) Any retircd justice or retired circuit judge designated

scnior status by the Supremc Court of Appcals of West
Virginia;
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(4) Any family court judge;

(5) Any magistratc;

(6) Any prosccuting attorney;

(7) Any assistant prosccuting attorney; or

(8) Any duly appointed investigator cmployed by a

proseccuting attorncy.

CHAPTER 62. CRIMINAL PROCEDURE.

ARTICLE 11A. RELEASE FOR WORK AND OTHER

PURPOSES.

§62-11A-1a. Other sentencing alternatives.
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(a) Any person who has been convicted in a circuit court
or in a magistrate court under any criminal provision of this
codc of a misdemcanor or fclony, which is punishable by
imposition of a fine or confinement in a regional jail or a state
correctional institution, or both fine and confinement, may,
in the discretion of the scntencing judge or magistratc, as an
altcrnative to the scntence imposed by statute for the crime,
be scntenced under onc of the following programs:

(1) The weckend jail program under which a person
would be required to spend weckends or other days normally
ofT from work in jail;

(2) The work program under which a scntenced person
would be required to spend the first two or more days of his
or her scntence in jail and then, in the discretion of the court,
would be assigncd to acountyagency to perform labor within
the jail, or in and upon thc buildings, grounds, institutions,
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bridges and roads, including orphancd roads uscd by the
general public and public works within thc county. Eight
hours of labor arc to be creditecd as one day of the sentence
imposed. A pcrson scntenced under this program may be
required to provide his or her own transportation to and from
thc work site, lunch and work clothes; or

(3) The community service program under which a
scntenced person would spend no time in jail, but would be
sentenced to a number of hours or days of community service
work with government entitics or charitable or nonprofit
cntities approved by the circuit court. Regarding any portion
of the sentencc designated as confincment, cight hours of
community servicc work is to bc credited as one day of the
sentence imposcd. Regarding any portion of the sentence
designated as a fine, the fine is to be credited at an hourly rate
cqual to the prevailing federal minimum wage at the time the
sentence was imposed. In the discretion of the court, the
scntence credits may run concurrently or consccutively. A
person sentenced under this program may be rcquired to
provide his or her own transportation to and from the work
site, lunch and work clothes.

(b) In no cvent may the duration of the altcrnate scntence
excecd the maximum period of incarceration othcrwise
allowed.

(c) In imposing a scntence undcr the provisions of this
scction, the court shall first make the following findings of
fact and incorporatc thecm into the court’s scntencing order:

(1) The person scntenced was not convicted of an offensc
for which a mandatory pcriod of confinement is imposed by
statute;

(2) In circuit court cascs, that the person scntenced is not
a habitual criminal within the mecaning of scctions cightcen
and ninectccen, article eleven, chapter sixty-onc of this code;
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(3) In circuit court cases, that the offense underlying the
scntence is not a felony offense for which violence or the
threcat of violence to the person is an element of thc offense;

(4) In circuit court cases, that adequate facilities for the
administration and supervision of altermative sentencing
programs are available through the court’s probation officers
or the county sheriff or, in magistrate court cases, that
adcquate facilities for the administration and supervision of
alternativc sentcncing programs are available through the
county sheriff; and

(5) That an altcrnative sentence under provisions of this
article will best scrve the intcrests of justice.

(d) A pcrson sentenced by the circuit court under the
provisions of this articlc remains under the administrative
custody and supcrvision of the court’s probation officers or
the county sheriff. A pcrson scntenced by a magistrate
remains under the administrative custody and supervision of
the county sherifT.

(c¢) A person scntenced under the provisions of this
scction may bc requircd to pay the costs of his or her
incarceration, including mcal costs: Provided, That thc judge
or magistratc considers thc person’s ability to pay the costs.

() A person scntenced under the provisions of this
scction remains under the jurisdiction of the court. The court
may withdraw any altcrnativc scntencc at any time by order
cntercd with or without noticc and rcquire that the remainder
of thc sentence be served in the county jail, a regional jail or
a statc corrcctional facility: Provided, That no altcrnative
scntence dirccted by the sentencing judge or magistratc or
administcred undecr the supcervision of the sheriff, his or her
dcputics, a jailer or a guard may requirc the convicted pcrson
to perform duties which would be considered detrimental to
thc convicted person’s hcalth as attested to by a physician.
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(g) No provision of this section may be construed to limit
a circuit judge’s ability to impose a period of supcrvision or
participation in a community corrcctions program created
pursuant to article cleven-c, chapter sixty-two of this codc,
except that a person sentenced to a day report center must be
identified as moderate to high risk of rcoffending and
modecrate to high criminogenic need, as defincd by the
standardized risk and needs asscssment adopted by the
Supreme Court of Appeals of West Virginia under subsection
(d), scction six, article twelve of this chapter, and applied by
a probation officer or day report staff: Provided, That a judge
may impose a period of supervision or participation in a day
report center, notwithstanding the results of the standardized
risk and neceds assessment, upon making spccific written
findings of fact as to the reason for departing from the
rcquirements of this section.

(h) Magistrates may only impose a period of participation
in a day report center with the consent by general
administrative order of the supcrvising judge or chicf judge
of the judicial circuit in which hc or she presides. The day
report center staff shall determine which services a person
reccives based on the results of the standardized risk and
necds assessment adopted by the Supreme Court of Appcals
of West Virginia under subsection (d), section six, article
twelve of this chaptcr, along with any other conditions of
supervision set by the court.

ARTICLE 11B. HOME INCARCERATION ACT.

§62-11B-9. Violation of order of home incarceration

procedures; penalties.

(a) If, at any timc during the pecriod of home
incarccration, therc is rcasonablc causc to bclicve that a
participant in a home incarccration program has violated the
terms and conditions of thc circuit court’s homce incarccration
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order, hc or she is subject to the procedures and penalties set
forth in scction tcn, article twelve of this chapter.

(b) If, at any time during the period of home
incarccration, there is reasonable cause to believe that a
participant sentenced to home incarceration by the circuit
court has violated the terms and conditions of the court’s
order of home incarceration and the participant’s
participation was imposed as an alternative sentence to
another form of incarceration, the participant is subject to the
samc proccdures involving confincment and revocation as
would a probationer charged with a violation of the order of
home incarccration. Any participant under an order of home
incarceration is subject to the same penalty or pcnalties, upon
the circuit court’s finding of a violation of the order of home
incarceration, as he or she could have received at the initial
disposition hcaring: Provided, That the participant shall
reccive credit towards any scentence imposcd after a finding
of violation for the time spent in home incarceration.

(c) If. at any timc during the pcriod of home
incarccration, thcre is reasonable cause to believe that a
participant scntenced to home incarceration by a magistrate
has violated thc terms and conditions of thc magistrate’s
order of home incarceration as an altcrnative sentence to
incarccration in jail, the supcrvising authority may arrest the
participantupon the obtaining of an order or warrant and take
the offender beforc a magistrate within thc county of the
offensc. Thc magistratc shall then conduct a prompt and
éummary hcaring on whether the participant’s home
incarccration should bc rcvoked. If it appcars to the
satisfaction of the magistratc that any condition of home
incarccration has becn violated, thc magistratc may rcvoke
the home incarccration and order that the sentence of
incarccration in jail bc exccutcd. Any participant under an
order of home incarceration is subjcct to the same penalty or
pcnaltics, upon the magistrate’s finding of a violation of the
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order of home incarccration, as the participant could have
received at the initial disposition hcaring: Provided, That the
participant shall receive credit towards any sentence imposed
after a finding of violation for the time spent in home
incarceration.

ARTICLE 11C. THE WEST VIRGINIA COMMUNITY

CORRECTIONS ACT.

§62-11C-2. Community Corrections Subcommittee.
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(a) A Community Corrections Subcommittce of the
Govemor’s Committcc on Crime, Declinquency and
Correction is continucd and continues to bc assigned
responsibility for scrcecning community corrcctions programs
submitted by community criminal justice boards or from
other entities authorized by the provisions of this article to do
so for approval for funding by the Governor’s committce and
for making reccommendations as to the disbursement of funds
for approved community corrcctions programs. The
subcommittce shall be comprised of fiftecn members of the
Governor's committec including: A represcntative of the
Division of Corrcctions, a represcntative of the Regional Jail
and Correctional Facility Authority, a rcprescntative of the
Burcau for Behavioral Health and Health Facilitics, a person
representing the intcrests of victims of crime, an attorncy
employcd by a public defender corporation, an attorney who
practices criminal law, a prosccutor and a rcpresentative of
the West Virginia Coalition Against Domestic Violence. At
thce discretion of the West Virginia Supreme Court of
Appcals, the Administrator of the Suprcme Court of Appcals,
a probation officer and a circuit judge may scrve on thc
subcommittec as cx officio, nonvoting members.

(b) The subcommittee shall clect a chairperson and a vice
chairperson. The subcommittee shall meet quarterly. Special
mcetings may be held upon the call of the chairperson, vice



Enr. Com. Sub. for Com. Sub. for S. B. No. 371] 20

26
27
28
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subcommittcc. A majority of the members of the
subcommittee constitutes a quorum.

§62-11C-3. Duties of the Governor’s committee and the
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Community Corrections Subcommittee.

(a) Upon recommendation of the Community Corrections
Subcommittce, the Governor’s committee shall propose for
legislative promulgation inaccordance with the provisions of
article three. chapter twenty-ninc-a of this code, emergency
and legislative rules to:

(1) Establish standards for approval of community
corrections programs submitted by community criminal
justice boards or other entities authorized by the provisions
of this article to do so;

(2) Establish minimum standards for community
corrcctions programs to be funded, including requiring
annual program evaluations; '

(3) Makc any necessary adjustments to the feces
established in scction four of this article;

(4) Establish reporting requirements for community
corrcctions programs; and

(5) Carry out the purposc and intent of this article.

(b) Upon rccommendation o fthc Community Corrcctions
Subcommittec, the Governor's committce shall:

(1) Maintain records of community corrcctions programs
including the corresponding community criminal justicc
board orothcrcntity contact information and annual program
cvaluations, when availablc;
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(2) Scek funding for approved community corrections
programs from sources other than the fees collected pursuant
to scction four of this article; and

(3) Provide funding for approved community corrcctions
programs, as available. '

(c) The Governor's committce shall submit, on or before
September 30 of each ycar, to the Governor, the Speaker of
the House of Delegates, the President of the Senate and, upon
request, to any individual member of the Legislature a report
on its activitics during the previous year and an accounting of
funds paid into and disbursed from the special rcvenue
account established pursuant to section four of this article.

(d) The subcommittcc shall review the implementation of
evidence-based practices and conduct rcgular assessments for
quality assurance of all community-based criminal justice
services, including day report centers, probation, parole and
home confinement. In consultation with the affected
agencies, the subcommittce shall cstablish a process for
reviewing performance. The process shall includec review of
agency performance mecasures and identification of new
measures by the subcommittee, if neccssary, for measuring
the implementation ofevidence-based practices or for quality
assurance. After providing an opportunity for thc affccted
agencics to comment, the subcommittce shall submit, on or
before September 30 of cach year, to the Governor, the
Speaker of the House of Dclegates, the President of the
Scnate and, upon rcqucst, to any individual member of the
Lcgislaturc a rcport on its activitics and rcsults from
assessments of performance during the previous ycar.

§62-11C-6. Community criminal justice boards.

l
2

(a) Each county or combination of countics or a county
or countics and a Class I or II municipality that scck to
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establish community-bascd corrections services shall
cstablish a community criminal justice board: Provided, That
if a county has not established a community criminal justice
board by July 1, 2002, the chief probation officer of that
county, with the approval of the chief judge of the circuit,
may apply for and receive approval and funding from the
Governor’s committee for any programs as authorized by the
provisions of section five of this article. Any county which
chooscs to opcrate without a community criminal justice
board is subjcct to the rcgulations and requirements
cstablished by the community corrections subcommittce and
the Governor’s committee.

(b) A community criminal justice board shall consist of
no morc than fiftecn voting members.

(c) All members of a community criminal justice board
shall be residents of the county or counties rcpresented.

(d) A community criminal justice board shall consist of
the following members:

(1) The sheriff or chief of police or, if the board
rcpresents more than one county or municipality, at Icast one
sheriff or chicf of police from the countics represented;

(2) The prosccutor or, if the board represents more than
onc county, at lcast onc prosccutor from the counties
represcnted;

(3) If a public defender corporation cxists in thc county
or countics represented, at Icast onc attorncy employed by
any public dcfender corporation cxisting in the countics
rcpresented or, if no public defender office exists, onc
criminal dcfensc attorney from the counties rcpresented;

(4) Onc mcmber to be appointed by the local board of
cducationor, ifthe board represcnts morc than onc county, at
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least onc member appointed by a board of education of the
counties rcpresented;

(5) One membcr with a background in mental hcalth care
and services to be appointed by thc commission or
commissions of thc county or counties represented by the
board;

(6) Two mcmbers who can represcnt organizations or
programs advocating for the rights of victims of crimes with
prcference given to organizations or programs advocating for
the rights of victims of the crimes of domestic violence or
driving undecr the influcnce;

(7) One member with a background in substance abuse
trcatment and scrvices to be appointed by the commission or
commissions of the county or countics representcd by the
board; and

(8) Three at-large members to bc appointed by the
commission or commissions of thc county or counties
represented by the board.

(e) At the discrction of the West Virginia Supreme Court
of Appcals. any or all of the following people may scrve on
a community criminal justice board as cx officio, nonvoting
members:

(1) A circuit judge from the county or countics
rcpresented;

(2) A magistratc from the county or counties rcpresented;
or

(3) A probation officer from thc county or countics
represented.
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(f) Community criminal justice boards may:

(1) Providc for the purchase, deveclopment and operation
of community corrcctions services;

(2) Coordinate with local probation departments in
establishing and modifying programs and services for
offenders;

(3) Evaluate and monitor community corrections
programs, services and facilities to determine their impact on
offenders; and

(4) Develop and apply for approval of community
corrections programs by the Governor’s Committee on
Crimc, Delinquency and Correction.

(g) If acommunity criminal justice board represents more
than one county, the appointed membership of the board,
excluding any ex officio members, shall include an cqual
number of members from each county, unless the county
commission of cach county agrees in writing otherwise.

(h) Ifacommunity criminal justice board represents more
than onc county, the board shall, in consultation with the
county commission of cach county representcd, designatc one
county commission as the fiscal agent of thc board.

(i) Any political subdivision of this state opcrating a
community corrcctions program shall, regardlcss of whether
or not the program has becen approved by the Governor’s
Committce on Crime, Dclinquency and Correction, provide
to thc Governor's committec required information regarding
thc program’s opcrations as rcquircd by lcgislative rulc.

§62-11C-10. Standardized risk and needs assessment; annual

reviews; day report services.
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The Division of Justice and Community Scrvicces shall:

(1) Require that staff of day reporting centers and other
community corrections programs be trained in and usc in
cach casc a standardized risk and nceds assessment as
adopted by the Supreme Court of Appcals of West Virginia.
The results of all standardized risk and needs assessments arc
confidential;

(2) Annually conduct a validation study of intcr-rater
reliability and risk cut-off scores by population to ensure that
the standardized risk and nceds assessment is sufficicntly
predictive of the risk of reoffending;

(3) Annually review thc membership of all community
criminal justice boards to ensure appropriate membership;

(4) Evaluate the services, sanctions and programs
provided by cach community corrections program to cnsurc
that thcy address criminogenic nceds and arc evidence based;

(5) Encourage community criminal justicc boards to
develop programs in addition to or in licu of day rcport
centers through grants and morc focused use of day rcport
services; and

(6) Annually report to thc Community Corrcctions
Subcommitteec on the results of dutics rcquired by this
scction.

ARTICLE 12. PROBATION AND PAROLE.

§62-12-6. Powers and duties of probation officers.

1

(a) Each probation officer shall:
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(1) Investigate all cases which the court refers to the
ofTiccr for investigation and shall report in writing on each
case;

(2) Conduct a standardized risk and necds assessment,
using thc instrument adopted by the Suprcme Court of
Appcals of West Virginia, for any probationer for whom an
assessment has not becn conducted cither prior to placement
on probation or by a specialized assessment officer. The
results of all standardized risk and needs assessments are
confidential;

(3) Supervise the probationer and cenforce probation
according to assessment and supervision standards adopted
by the Suprcme Court of Appeals of West Virginia;

(4) Furnish to cach person relecased on probation under
the officer’s supervision a writtcn statement of the
probationcr’s conditions of probation togcther with a copy of
the rules prescribed by the Supreme Court of Appeals of
Woest Virginia;

(5) Stay informed concerning the conduct and condition
of each probationerundecr the officer’s supervision and rcport
on the conduct and condition of cach probationer in writing
as often as the court requires;

(6) Usc all practicable and suitable mcthods to aid and
cncouragc the probationer to improve his or her conduct and
condition;

(7) Pcrform random drug and alcohol testing on
probationcrs undecr his or her supervision as dirccted by the
circuit court;

(8) Maintain dectailed work records; and
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(9) Pcrform any other duties thc court requircs.

(b) The probation officer may, with or without an order
or warrant, arrest any probationcr as provided in scction tcn
of this article, and arrest any person on superviscd relcase
when there is reasonablc causc to belicve that the person on
superviscd relcase has violated a condition of rclease. A
person on supcrvised rclease who is arrcsted shall be brought
before the court for a prompt and summary hearing.

(c) Notwithstanding any provision of this code to the
contrary:

(1) Any probation officer appointed on or after July 1,
2002, may carry handguns in the course of the officer’s
official duties after meeting specialized qualifications
establishcd by thc Govermor's Committee on Crime,
Delinquency and Correction. The qualificationsshall include
the successful completion of handgun training, which is
comparable to the handgun training provided to
law-cnforcement officers by the West Virginia State Police
and includes a minimum of four hours’ training in handgun
safety.

(2) Probation officers may only carry handguns in the
course of their official duties after mecting the spccialized
qualifications sct forth in subdivision (1) of this subscction.

(3) Nothing in this subscction includcs probation officers
within the mcaning of law-cnforcecment officers as defined in
scction ongc, articlc twenty-nine, chapter thirty of this code.

(d) The Supreme Court of Appcals of West Virginia may
adopt a standardizcd risk and nccds asscssment with risk cut-
off scores for usc by probation officers, taking into
considcration thc asscssment instrument adopted by the
Division of Corrections undcr subsection (h), scction thirtcen
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and Community Services to evaluate the use of the
standardized risk and necds assessment. The results of any
standardized risk and needs assessment are confidential.

§62-12-7. Pretrial and preliminary investigation; report on
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prospective probationers.

(a) The Supreme Court of Appeals of West Virginia may
adopt a standardized pretrial risk assessment for use by the
Regional Jail Authority to assist magistrates and circuit courts
in making pretrial dccisions under article one-c of this

chapter.

(b) Unless otherwise directed by the court, thc probation
officer shall, in the form adopted by the Supreme Court of
Appcals of West Virginia, makc a careful investigation of,
and a written report with recommendations concerning, any
prospective probationer. Insofar as practicable, this report
shall includc information concerning the offender’s court and
criminal record, occupation, family background, education,
habits and associations, mental and physical condition, the
namcs, rclationship, ages and condition of those dependent
upon him or her for support and any other facts that may aid
the court in detcrmining the propriety and conditions of his or
her relcase on probation. A person convicted of a felony or
of any offense described in article cight-b or cight-d. chapter
sixty-onc of this code against a minor child may not be
rcleased on probation until this report has been presented to
and considcred by the court. The court may request a report
conccrning any person convictcd of a misdemcanor. The
prcsentence report of any person convicted of an offense,
described in said articles or scction twelve, article cight of
said chaptcr, may includc a statemcnt from a thcrapist,
psychologist or physician who is providing treatment to the
child. A copy of all rcports shall be filed with the Parole
Board.
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§62-12-9. Conditions of release on probation.
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(a) Rclcase on probation is conditioned upon the
following;:

(1) That the probationer may not, during the term of his
or her probation, violate any criminal law of this or any other
state or of the United States;

(2) That the probationcr may not, during thc term of his
or her probation, leave the state without thc consent of the
court which placed him or her on probation;

(3) That the probationer complies with the conditions
prescribed by thc court for his or her supervision by thc
probation officer;

(4) That in every case in which the probationer has becn
convicted of an offense defined in secction twelve, article
eight, chapter sixty-one of this codc or article eight-b or
eight-d of said chapter, against a child, the probationcr may
not live in the same residence as any minor child, nor
exercise visitation with any minor child and may have no
contact with the victim of thc offensc: Provided, That the
probationer may petition the court of the circuit in which he
or shec was convicted for a modification of this term and
condition of his or her probation and the burden rests upon
the probationer to demonstrate that a modification is in the
best interest of the child;

(5) That the probationcr pay a fee, not to cxcced $20 per
month, to dcfray costs of supcrvision: Provided, That thc
court conducts a hearing prior to imposition of probation and
makcs a determination on the rccord that the offender is able
to pay the fec without unduc hardship. All moncys collected
as fees from probationers pursuant to this subdivision shall be
depositcd with the circuit clerk who shall, on a monthly basis,
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remit the moneys collected to the State Treasurer for deposit
in the State General Revenue Fund; and

(6) That the probationer is required to pay the fee
described in scction four, article eleven-c of this chapter:
Provided, That the court conducts a hecaring prior to
imposition of probation and makes a determination on the
record that the offender is able to pay the fee without undue
hardship.

(b) In addition, the court may impose, subject to
modification at any timc, any other conditions which it may
dcterminc advisable, including, but not limited to, any of thc
following:

(1) That thc probationer make restitution or reparation, in
whole or in part, immediately or within the period of
probation, to any party injured by the crime for which he or
she has been convicted: Provided, That the court conducts a
hearing prior to imposition of probation and makes a
dctermination on the record that the offender is able to pay
restitution without unduc hardship;

(2) That the probationer pays any fine assesscd and the
costs of the proceeding in installments directed by the court:
Provided, That thc court conducts a hearing prior to
imposition of probation and makcs a dctermination on the
record that the offendcr is able to pay the costs without unduc

hardship;

(3) That the probationcr makes contributions from his or
her carnings, in sums dirccted by the court, for the support of
his or her dependcnts; and

(4) That thec probationcr, in the discrction of the court, is
rcquircd to scrve a period of confinement in jail of the county
in which hec or shc was convicted for a period not to excced
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one third of the minimum scntencc established by law or one
third of the least possiblc period of confinement in an
indeterminate scntence, but in no casc may thc pcriod of
confinement exceed six consecutivc months. The court may
sentence the dcfendant within the six-month pcriod to
intermittent periods of confinement including, but not limited
to, weekends or holidays and may grant to the defendant
intermittent periods of relcasc in order that he or shc may
work at his or her employment or for othcr reasons or
purposes as the court may determinc appropriate: Provided,
That the provisions of article eleven-a of this chapter do not
apply to intermittent pcriods of confinement and rclease
except to the cxtent dirccted by the court. If a period of
confinement is rcquired as a condition of probation, the court
shall make special findings that other conditions of probation
are inadequate and that a period of confinement is necessary.

(c) Circuit courts may impose, as a condition of
probation, participation in a day report center.

(1) To be eligible, the probationer must be identificd as
moderate to high risk of reoffending and modcratc to high
criminogenic need, as detcrmined by the standardized risk
and nceds asscssment adopted by the Supreme Court of
Appeals of West Virginia under subscction (d), scction six of
this article, and applied by a probation officer or day rcport
staff. In eligible cascs, circuit courts may imposc a tecrm of
up to onc year: Provided, That notwithstanding the results of
thc standardized risk and necds asscssment, a judge may
impose, as a tecrm of probation, participation in a day rcport
center program upon making specific written findings of fact
as to the rcason for departing from the requircments of this
subdivision.

(2) The day rcport center staff shall determine which
scrvices a person reccives bascd on thce results of the
standardized risk and nccds asscssment and taking into
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consideration the other conditions of probation sct by the
court.

(d) For the purposes of this article, “day report center”
mcans a court-operated or court-approved facility where
persons ordered to serve a sentence in this type of facility are
requircd to report under the terms and conditions set by the
court for purposes which include, but are not limited to,
counseling, employment training, alcohol or drug testing or
other mcdical testing.

§62-12-10. Violation of probation.
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(a) If at any time during the period of probation there
shall be rcasonable cause to belicve that the probationer has
violated any of the conditions of his or her probation, the
probation officer may arrest him or her with or without an
order or warrant, or the court which placed him or her on
probation, or the judge thercof in vacation, may issue an
order for his or her arrest, whereupon he or she shall be
brought before the court, or the judge thereof in vacation, for
a prompt and summary hcaring.

(1) If the court or judge finds rcasonable cause exists to
belicve that the probationer:

(A) Abscondcd supcrvision;

(B) Engaged in ncw criminal conduct other than a minor
traffic violation or simplec posscssion of a controlled
substancc; or

(C) Violated a spccial condition of probation designed
cither to protcct the public or a victim; the court or judge may
revoke the suspension of imposition or execution of sentence,
imposc scntence if nonc has been imposed and order that
scntence be exccuted.
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(2) If the judgc finds that rcasonable cause exists to
bclieve that thc probationer violated any condition of
supcrvision other than the conditions of probation sct forth in
subdivision (1) of this subscction then, for the first violation,
the judge shall imposc a pcriod of confincment up to sixty
days or, for the second violation, a period of confincment up
to one hundred twenty days. For the third violation, the
judge may revoke the suspension of imposition or cxccution
of sentcnce, imposc scntence if none has been imposed and
order that sentencc be executed, with credit for time spent in
confinement under this scction.

(3) In computing thc period for which the offendcr is to
be confined, the time between his or her release on probation
and his or her arrcst may not be taken to be any part of the
term of his or her sentence.

(b) A probationer confined for a first or sccond violation
pursuant to subdivision (2), subsection (a) of this scction may
be confined in jail, and the costs of confining felony
probationers shall be paid out of funds appropriated for the
Division of Corrcctions. Whenever the court orders thc
incarceration of a probationer pursuant to the provisions of
subdivision (2), subscction (a) of this section, a circuit clerk
shall provide a copy of thec order of confinement within five
days to the Commissioncr of Corrcctions.

(c) If, despite a violation of the conditions of probation,
the court or judge is of the opinion that the intcrests of justicc
do not recquire that the probationer scrve his or her scntence
or a pcriod of confinement, the judgc may, cxcept when the
violation was the commission of a felony, again rclcasc him
or her on probation: Provided, That a judge may othcrwisc
depart from the scntence limitations sct forth in subdivision
(2), subscction (a) of this scction upon making spccific
written findings of fact supporting the basis for the dcparture.
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§62-12-13. Powers and duties of board; eligibility for parole;
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procedure for granting parole.

(a) The Parole Board, whenever it is of the opinion that
the best intercsts of the state and of the inmate will be served,
and subjcct to the limitations provided in this section, shall
release any inmate on parole for terms and upon conditions
provided by this article.

(b) Any inmatc of a state correctional institution is
cligible for parole if he or she:

(1)(A) Has served the minimum term of his or her
indeterminate sentencc or has served one fourth of his or her
definitc term sentence, as the case may be; or

(B) Hc or she:

(i) Has applied for and beecn accepted by the
Commissioner of Corrections into an accelerated parole
program,;

(ii) Docs not have a prior criminal conviction for a fclony
crimec of violence against the person, a felony offense
involving the usc of a fircarm or a fclony offcnse where the
victim was a minor child;

(iii) Is not scrving a scntence for a crimec of violence
against the person, or morc than onc fclony for a controlled
substancc offensc for which the inmatec is scrving a
consccutive scntencce, a felony offensc involving the usc of a
fircarm or a felony offcnse where the victim was a minor
child; and

(iv) Has successfully complcted a rehabilitation treatment
program creatcd with the assistance of a standardized risk and
nccds asscssment.
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(C) Notwithstanding any provision of this codc to the
contrary, any inmate who committed, or attcmptcd to commit,
a felony with the use, presentment or brandishing of a
firearm, is not cligiblc for parole prior to serving a minimum
of three ycars of his or her sentcnce or thc maximum sentence
imposcd by the court, whichever is less: Provided, That any
inmate who committed, or attcmpted to commit, any violation
of section twelve, article two, chapter sixty-onc of this code,
with the use, presentment or brandishing of a firearm, is not
eligible for parole prior to serving a minimum of five ycars of
his or her sentence or one third of his or her dcfinitc term
sentence, whichecver is greater. Nothing in this paragraph
applies to an accessory bcfore the fact or a principal in the
second degrece who has been convicted as if he or she were a
principal in the first degree if, in the commission of or in the
attempted commission of the felony, only the principal in the
first degree used, prescnted or brandished a fircarm. An
inmate is not ineligiblc for parole under the provisions of this
paragraph because of the commission or attcmptcd
commission of a felony with thc use, prcsentment or
brandishing of a firearm unless that fact is clearly stated and
included in the indictment or presentment by which the
person was charged and was ecither: (i) Found guilty by the
court at the time of trial upon a plca of guilty or nolo
contenderc; (ii) found guilty by the jury, upon submitting to
the jury a special interrogatory for such purpose if thc matter
was tricd before a jury; or (iii) found guilty by thc court, if
thc matter was tried by the court without a jury.

(D) The amendments to this subscction adopted in the
ycar 1981:

(i) Apply to all applicable offenscs occurring on or after
August | of that ycar;

(ii) Apply with rcspect to the contents of any indictment
or presentment returncd on or after August 1 of that ycar
irrespective of when the offensc occurred;



Enr. Com. Sub. for Com. Sub. for S. B. No. 371] 36

63
64
65
66
67
68
69
70
71
72
73
74

75
76
77
78

79
80
81
82

83
84
85
86

87
88
89
90
91

9*'“"‘ 92

oK O 93 mcans any instrument whimis designed tofor may

94
95

(iii) Apply with respect to the submission of a special
intcrrogatory to the jury and the finding to be made therecon
in any casc submitted to the jury on or after August 1 of that
year or to the requisitc findings of the court upon a plea of
guilty or in any case tried without a jury: Provided, That the
state gives notice in writing of its intent to seek such finding
by the jury or court, as the casc may be. The notice shall
state with panticularity the grounds upon which the finding
will be sought as fully as the grounds are otherwise required
to be stated in an indictment, unless the grounds upon which
the finding will be sought are alleged in the indictment or
presentment upon which the matter is being tried; and

(iv) Docs not apply with respect to cases not affected by
thc amendments and inthosecasestheprior provisions of this
scction apply and arc construcd without refcrence to the
amcndments.

(v) Insofar as the amendments relatc to mandatory
scntences restricting the eligibility for parole, all matters
requiring a mandatory sentence shall be proved beyond a
reasonablc doubt in all cases tried by the jury or the court.

(E) As uscd in this section, “felony crime of violence
against the person™ means felony offenses sct forth in articles
two. threc-c, cight-b or cight-d of chapter sixty-one of this
code; and

(F) As uscd in this scction, “fclony offense where the
victim was a minor child” mcans any fclony crime of
violence against the person and any fclony violation sct forth
in articlc cight, cight-a, cight-c or cight-d of chapter sixty-onc
of this codc.

(G) For the purposc of this scction, the term “fircarm™

rcadily bc converted to expcl a projectile by the action of an
cxplosive, gunpowdcr or any other similar mcans.

/5\
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(2) Is not in punitive segrcgation or administrative
segregation as a result of disciplinary action;

(3) Has maintained a record of good conduct in prison for
a period of at least thrcc months immcdiatcly preceding the
date of his or her release on parole;

(4) Has preparcd and submitted to the Parole Board a
written parolereleasc plan setting forth proposcd plans for his
or herplacc of residence, employment and, if appropriate, his
or her plans rcgarding cducation and post-release counscling
and treatment: Provided, That an inmatc’s application for
parole may be considered by thc board without the prior
submission of a home plan, but thc inmate shall havc a home
plan approved by thc board prior to his or her releasc on
parole. The Commissioner of Corrections or his or her
designee shall review and investigatc the plan and provide
recommendations to the board as to the suitability of the plan:
Provided, That in cases in which there is a mandatory
thirty-day notification period required prior to the release of
the inmate, pursuant to section twenty-three of this article, the
board may conduct an initial intcrview and deny parole
without requiring the dcvelopment of a plan. In the event the
board believes parole should be granted, it may defer a final
decision pending complction of an investigation and receipt
of reccommendations. Upon receipt of the plan together with
the investigation and rccommendation, thc board, through a
panel, shall make a final dccision rcgarding the granting or
denial of parole; and

(5) Has satisficd the board that if rcleased on parole he or
she will not constitute a danger to the community.

(c) Except in the casc of an inmatc serving a life sentence,
apcrsonwho has been previously twice convicted of a felony
may not be relcascd on parole until he or she has served the
minimum term providcd by law for the crime for which he or
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shc was convicted. An inmatc sentenced for life may not be
parolcd until he or she has served ten years, and an inmate
sentenced for life who has been previously twice convicted
of a fclony may not be paroled until he or she has served
fiftcen years: Provided, That an inmate convicted of first
dcgree murder for an offense committed on or after June 10,
1994, is not cligible for parole until he or she has served
fiftcen ycars.

(d) In the case of an inmate sentencced to any state
corrcctional institution, the Parole Board, as soon as that
inmate becomes cligiblc, shall consider the advisability of his
or her rcleasc on parole.

(c) If, upon consideration, parole is denied, the board
shall promptly notify the inmate of the denial. The board
shall, at the time of denial, notify the inmate of the month and
ycar he or she may apply for reconsideration and review.
The board shall at Icast once a year reconsider and review the
case of cvery inmate who was denied parolc and who is still
cligible: Provided, That thc board may reconsider and review
parole eligibility anytime within threc years following thc
denial of parolc of an inmate serving a life sentence with the
possibility of parole.

() Any inmate scrving a scntence on a fclony conviction
who becomes cligible for parole considcration prior to being
transferrcd to a state correctional institution may make
written application for parolec. The terms and conditions for
parolc considcration cstablishcd by this articlc apply to that
inmatc.

(g) Thce board shall, with thc approval of thc Govcrnor,
adopt rules governing the procedure in the granting of parole.
No provision of this articlc and nonc of the rules adoptcd
undcr this articlc arc intended or may bc construcd to
contravene, limit or otherwisc interfcre with or affcct the
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authority of the Governor to grant pardons and rcpricves,
commute sentences, remit fincs or otherwisc exercisc his or
her constitutional powers of executive clemency.

(h) (1) The Division of Corrections shall promulgate
policies and proccdures for dcveloping a rehabilitation
trcatment plan created with the assistance of a standardized
risk and necds assessment. The policies and procedures shall
provide for, at a minimum, screening and sclecting inmates
for rehabilitation treatment and dcvclopment, using
standardizcd risk and necds assessment and substancc abuse
asscssment tools, and prioritizing thc use of residential
substance abuse treatment resources bascd on the results of
the standardized risk and necds assessmcnt and a substance
abuse assessment. The results of all standardized risk and
needs assessments and substance abuse assessments are
confidential.

(2) An inmate shall not bc paroled under paragraph (B),
subdivision (1), subsection (b) of this section solely due to
havingsuccessfully completed a rehabilitation treatmentplan,
but completion of all the requirements of a rehabilitation
treatment plan along with compliance with the requirements
of subsection (b) of this section crcates a rebuttable
presumption that parole is appropriate. Thc presumption
created by this subdivision may be rebuttcd by a Parole
Board finding that, according to the standardized risk and
needs asscssment, at thc timc parole rclecasc is sought the
inmate still constitutes a rcasonable risk to thc safety or
property of other persons if rcleased. Nothing in subscction
(b) of this scction or in this subscction may be construed to
create a right to parolc.

(i) Notwithstanding the provisions of subscction (b) of
this section, the Parole Board may, grant or deny parolc to an
inmate against whom a dctaincr is lodged by a jurisdiction
other than West Virginia for scrvice of a scntence of
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incarceration, upon a written request for parole from the
inmate. A denial of parole under this subsection precludcs
considcration for parole for a period of one ycar or until the
provisions of subscction (b) of this section are applicable.

(j) If an inmatc is otherwise eligible for parole pursuant
to subscction (b) of this section and has completed the
rchabilitation trcatment program required under subsection
(h) of this section, the Parole Board may not require the
inmate to participate in an additional program, but may
determinc that the inmate must complete an assigned task or
tasks prior to actual relcase on parole. The board may grant
parole contingently, effcctive upon successful completion of
the assigned task or tasks, without the need for a further

hearing.

(k) (1) The Division of Corrections shall supervise all
probationcrs and parolecs whose supcrvision may have becn
undertaken by this state by reason of any interstate compact
cntercd into pursuant to the Uniform Act For Out-of-Statc

Parolce Supervision.

(2) The Division of Corrections shall provide supervision,
treatment/rccovery and support services for all persons
rclcascd to mandatory supecrvision under section
twenty-scven, articlc five, chapter twenty-cight of this code.

(1)(1) When considering an inmatc of a state correctional
center for rclcasc on parole, the Parole Board pancl
considcring the parole shall have before it an authentic copy
of or rcport on thc inmate’s currcnt criminal record as
providcd through thc West Virginia State Police, the United
Statcs Department of Justice or any othcr rcliable criminal
information sources and writtcn reports of the warden or
supcrintcndent of the state correctional institution to which
thc inmatc is scntenced:
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(A) On the inmate’s conduct record while in custody,
including a detailed statcment showing any and all infractions
of disciplinary rules by the inmate and thc naturc and extent
of discipline administered for the infractions;

(B) On improvement or other changes noted in the
inmate’s mental and moral condition while in custody,
including a statement expressive of the inmate’s current
attitude toward society in general, toward thc judge who
sentenced him or her, toward the prosecuting attorncy who
prosecutcd him or her, toward the policeman or other officer
who arrested the inmate and toward the crime for which he or
she is under sentence and his or her previous criminal record;

(C) On the inmate’s industrial record whilc in custody
which shall include: The nature of his or her work,
occupation or education, the average number of hours per day
he or she has been employed or in class while in custody and
a recommendation as to the nature and kinds of cmployment
which hc or she is best fitted to perform and in which the
inmate is most likely to succeed when he or she leaves the
state correctional institution; and

(D) On any physical, mental, psychological or psychiatric
examinations of the inmatc.

(2) The Parole Board pancl considering the parole may
waive the requircment of any rcport when not available or not
applicable as to any inmatc considcrcd for parole but, in
cvery case, shall cnter in its record its reason for thc waiver:
Provided, That in thc case of an inmate who is incarccrated
because the inmatc has been found guilty of, or has plcaded
guilty to, a felony under the provisions of scction twelve,
article eight, chapter sixty-onc of this code or under the
provisions of articlc cight-b or eight-c of said chaptcr, the
Parole Board pancl may not waive the rcport rcquired by this
subsection. The report shall include a study and diagnosis of
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thc inmate. including an on-going treatment plan requiring
activc participation in sexual abuse counseling at an approved
mcntal hcalth facility or through some other approved
program: Provided, however, That nothing disclosed by the
inmate during the study or diagnosis may be made available
to any law-cnforcement agency, or other party without that
inmate’s consent, or admissible in any court of this state,
unless the information disclosed indicates the intention or
plans of the parolce to do harm to any person, animal,
institution or to property. Progress rcports of outpatient
trcatment are to be made at least every six months to the
parole officer supervising the parolee. In addition, in such
cases, the Parole Board shall inform the prosccuting attorney
of the county in which the person was convicted of the parole
hearing and shall request that the prosccuting attorney inform
thc Parole Board of the circumstances surrounding a
conviction or plea of guilty, plca bargaining and other
background information that might be useful in its
deliberations.

(m) Before relecasing any inmate on parole, the Parole
Board shall arrange for the inmatc to appear in person before
a Parole Board panel and the pancl may examine and
intcrrogatc him or her on any matters pertaining to his or her
parole, including reports before the Parole Board madc
pursuant to the provisions of this scction: Provided, That an
inmatc may appcar by vidco telecconference if the members of
the Parolc Board pancl conducting the examination are able
to contemporancously scc the inmate and hcar all of his or
her remarks and if the inmate is able to contcmporancously
scc cach of thc mcembers of thc pancl conducting thc
cxamination and hcar all of thc members’ remarks. The pancl
shall reach its own writtcn conclusions as to the dcsirability
of rclcasing thc inmatc on parole and thc majority of the
pancl considcring the rclcasc must concur in the dccision.
The warden or supcrintendent shall fumish all nccessary
assistancc and coopcratc to thc fullest extent with the Parole
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Board. All information, records and rcports received by the
Parole Board shall be kept on pecrmanent filc.

(n) The Parole Board and its dcsignated agents arc at all
times to have access to inmatcs imprisoned in any state
correctional institution or in any jail in this statc and may
obtain any information or aid nccessary to thc performance
of its dutics from other departments and agencics of the state
or from any political subdivision of the state.

(o) The Parolc Board shall, if rcquested by the Governor,
investigate and consider all applications for pardon, reprieve
or commutation and shall make recommendation on the
applications to the Governor.

(p) (1) Prior to making a rccommendation for pardon,
reprieve or commutation, the board shall notify the
sentencing judge and prosecuting attorney at least ten days
before the reccommendation.

(2) Notwithstanding any other provision of law to the
contrary, if thc board grants a person parole, the board shall
provide written notice to the prosecuting attorney and circuit
judge of the county in which thc inmate was prosecuted, that
parole has been granted. The notice shall be sent by certified
mail, rctumm receipt requested, and include the anticipated
datc of rcleasc and the person’s anticipated futurc residence.
A written statcment of reasons for relcasing the person,
preparcd pursuant to subsection (b), of this scction, shall be
provided upon request.

(q) A parolec shall participatc as a condition of parole in
the litter control program of the county to which hc or she is
rcleascd to the extent dirccted by the Parole Board, unlcss the
board spccifically finds that this altcrnative scrvice would be

inappropriatc.
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§62-12-14a. Director of employment; director of housing;
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released inmates; duties.

The Commissioncr of Corrections may employ or
contract for a director of employment and a director of
housing for released inmates. The director of employment
shall work with federal, state, county and local government
and private entities to negotiate agreements which facilitate
cmployment opportunities for released inmates. The director
of housing shall work with federal, state, county and local
government and private entities to negotiate agreements
which facilitate housing opportunities for rcleased inmates.
The director of employment shall investigatc job
opportunities and give every possible assistance in helping
rclcased inmates find employment. The director of housing
shall work in conjunction with the parolc division and the
Parole Board to reduce release delays due to lack of a home
plan, devclop community housing resources and provide
short-term loans to rcleased inmates for costs related to
rcentry into the community.

§62-12-15. Powers and duties of state parole officers.
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(a) Each statc parole officcr shall:

(1) Invcstigate all cascs referred to him or her for
investigation by thc Commissioncr of Corrcctions and report
in writing on thc investigation;

(2) Updatc thc standardized risk and needs assessment
adopted by the Division of Corrcctions undcr subscction (h),
scction thirtccn of this article for cach parolce for whom an
assessment has not becen conducted for parole by a
spccialized assessment officer;

(3) Supervisc cach parolce according to the assessment
and supcrvision standards dctermined by the Commissioncr
of Corrcctions;
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(4) Fumish to each parolee under his or her supervision
a written statement of the conditions of his or her parolc
together with a copy of the rules prescribcd by the
Commissioner of Corrcctions for the supervision of parolecs;

(5) Keep informed concerning the conduct and condition
of cach parolec under his or her supervision and rcport on the
conduct and condition of cach parolee in writing as oftcn as
required by the Commissioner of Corrections;

(6) Use all practicable and suitable methods to aid and
cncourage a parolcc and to bring about improvement in his or
her conduct and condition;

(7) Keep detailed records of his or her work;

(8) Keep accurate and complete accounts of and give
receipts for all money collected from parolces undcr his or
her supervision and pay over the money to pcrsons
designated by a circuit court or the Commissioner of
Corrections;

(9) Give bond with good sccurity, to be approved by the
Commissioner of Corrections, in a penalty of not less than
$1,000 nor more than $3,000, as determincd by the

. Commissioncr of Corrections; and

(10) Pecrform any other duties requircd by the
Commissioncr of Corrcctions.

(b) Each statc parole officer may, with or without an
order or warrant, arrcst or order confincment of any parolce.
Hc or she has all the powers of a notary public, with authority
to act anywhere within the state.

(¢) The Commissioner of Corrcctions may issuc a
certificate authorizing any statc parolc officer who has
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successfully completed the Division of Corrections’ training
program for firearms certification, which is the equivalent of
that required of dcputy sheriffs, to carry fircarms or
concealed weapons. Any parole officer authorized by the
Commissioner of Corrections may, without a state license,
carry firearms and concealed weapons. Each state parole
officer, authorized by the Commissioner of Corrections, shall
carry with him or her a certificate authorizing him or her to
carry a firearm or concealed weapon bearing the official
signaturc of the Commissioner of Corrections.

§62-12-17. Conditions of release on probation and parole.
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(a) Release and supervision on parole of any person,
including the supervision by the Division of Corrections of
any person paroled by any other state or by the federal
government, shall bc upon the following conditions:

(1) That the parolee may not, during the period of his or
her parole, violate any criminal law of this or any other state
or of the United Statcs;

(2) That the parolecc may not, during the period of his or
her parole, leavce the statec without the consent of the Division

of Corrections;

(3) That the parolee complies with therules prescribed by
the Division of Corrcctions for his or her supervision by the

parole officer;

(4) That in cvery casc in which thc parolce for a
conviction is sccking parolc from an offensc against a child,
dcfined in scction twelve, article eight, chapter sixty-onc of
this code, or article cight-b or cight-d of said chapter, or
similarconvictions from other jurisdictions where the parolce
is rcturning or attcmpting to rcturn to this statc pursuant to
the provisions of article six, chaptcrtwenty-cight of this code,
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the parolec may not live in the same residence as any minor
child nor exercise visitation with any minor child nor may he
or she have any contact with the victim of the offense; and

(5) That the parolee, and all federal or foreign statc
probationers and parolees whose supervision may have becn
undertaken by this state, pay a fec, based on his or her ability
to pay, not to exceed $40 per month to defray the costs of
supervision.

(b) The Commissioner of Corrections shall keep a record
of all actions taken and account for moneys reccived. All
moneys shall be deposited in a special account in thc Statc
Treasury to be known as the Parolee’s Supervision Fec Fund.
Expenditures from the fund shall be for the purposes of
providing the parole supervision required by the provisions
of this code and arc not authorized from collections, but arc
to be made only in accordance with appropriation by the
Legislature and in accordance with the provisions of article
three, chapter twelve of this code and upon the fulfillment of
the provisions set forth in article two, chapter five-a of this
code. Amounts collected which are found, from time to time,
to exceed the funds needed for purposes set forth in this
article may be transfcrred to other accounts or funds and
redesignated for other purposes by appropriation of the
Legislature.

(c) The Division of Corrcctions shall consider the
following factors in determining whecther a parolee or
probationer is financially able to pay the fce:

(1) Current income prospects for the parolec or
probationer, taking into account scasonal variations in
income;

(2) Liquid asscts of the parolce or probationer, asscts of
the parolee or probationcr that may provide collateral to
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obtain funds and asscts of the parolec or probationer that may
be liquidated to provide funds to pay the fee;

(3) Fixed decbts and obligations of the parolee or
probationcr, including federal, state and local taxes and
mcdical expenses;

(4) Child care, transportation and other reasonably
neccssary expenscs of the parolee or probationer related to
employment; and

(5) The reasonably foresceable consequences for the
parolce or probationer if a waiver of, or reduction in, the fee

is denied.

(d) In addition, the Division of Corrections may impose,
subject to modification at any time, any other conditions
which the Division considers advisable.

(e) The Division of Corrections may order substance
abuse trcatment as a condition or as a modification of parole,
only if the standardized risk and needs assessment indicatcs
the offender has a high risk for rcoffending and a need for
substancc abuse treatment.

() The Division of Corrcctions may imposc, as an initial
condition of parole, a term of reporting to a day report center
or other community corrections program only if the
standardized risk and nceds asscssment indicates a moderate
to highrisk of rcoffending and modcratc to high criminogenic
nced. Any parolec required to report to a day report center or
other community corrections program is subjcct to all the
rulcs and rcgulations of thc center or program and may be
rcmoved at the discretion of the ccnter’s or program’s
dircctor. The Commissioner of Corrcctions shall enter into
a master agrcement with the Division of Justice and
Community Scrvices to provide reimbursement to counties
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for thc use of community corrections programs by eligible
parolees. Any placement by the Division of Corrections of
a parolee in a day report center or other community
corrections program may only be done with the center or
program director’s consent and the parolece is subject to all of
therules and rcgulations of the center or program and may be
removed by the dircctor.

§62-12-19. Violation of parole.
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(a) If at any time during the pcriod of parole there is
reasonable cause to belicve that the parolee has violated any
of the conditions of his or her relcase on parole, the parole
officer may arrest him or her with or without an order or
warrant, or the Commissioner of Corrcctions may issue a
written order or warrant for his or her arrcst. The written
order or warrant is sufficient for his or her arrcst by any
officer charged with the duty of executing an ordinary
criminal process. The commissioner’s written order or
warrant delivered to the sheriff against the parolce shall be a
command to kcep custody of the parolee for the jurisdiction
of the Division of Corrections. During the pcriod of custody,
the parolee may be admitted to bail by the court before which
the parolee was sentenced. If the parolce is not relcascd on
a bond, the costs of confining the paroled prisoner shall be
paid out of the funds appropriated for the Division of
Corrections.

(1) If rcasonable causc is found to cxist that a parolec has
violated a tcrm or terms of his or her rclcasc on parolc that
does not constitute:

(A) Absconding supervision;

(B) Ncw criminal conduct other than a minor traffic
violation or simple posscssion of a controlled substancc; or
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(C) Violation of a special condition of parole designed
cither to protcct the public or a victim; the parole officer may,
after consultation with and written approval by the director of
parole serviccs, for the first violation, require the parolce to
serve a period of confinement up to sixty days or, for the
second violation, a period of confinement up to one hundred
twenty days: Provided, That the Division of Corrections shall
notify the Parole Board when a parolee is serving such a term
of confinement and the Parole Board may deny further
confinement. A parolce serving a term of confinement in the
first or second instancc may be confined in jail or any other
facility designated by the commissioner, but shall be
committed to the custody of the Commissioner of
Corrections, and the costs of confining the parolce shall be
paid out of funds appropriated for the Division of
Corrcctions: Provided, however, That upon written request,
the parolce shall be afforded the right to a hearing within
forty-five days before thc Parole Board regarding whether he
or she violatced the conditions of his or her release on parole.

(2) When a parolee is in custody for a violation of the
conditions of his or her parole, he or she shall be given a
prompt and summary hcaring before a Parole Board panel
upon his or her written request, at which the parolee and his
or her counscl shall be given an opportunity to attend.

(A) Ifat the hearing it is dctermined that reasonable causc
exists to belicve that the parolec has:

(i) Abscondcd supcrvision;

(ii) Committed new criminal conduct othcr than a minor
traffic violation or simplec possession of a controlled
substancc; or

(iii) Violated a spccial condition of parole design to
protect cither the public or a victim; the panel may revoke his
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or her parole and may require him or her to scrve in a state
correctional institution the remainder or any portion of his or
her maximum sentence for which, at the time of his or her
release, hec or she was subject to imprisonment.

(B) Ifthe Parole Board pancl finds that reasonablc cause
exists to believe that the parolee has violated a condition of
release or supervision other than the conditions of parole sct
forth in subparagraph (A), subdivision (2) of this subsection,
the pancl shall require the parolece to serve, for thc first
violation, a period of confinement up to sixty days or, for the
second violation, a period of confinement up to one hundred
twenty days unless the Parolc Board makes spccific written
findings of fact that a departure from the specific limitations
of this paragraph is warranted: Provided, That if the violation
of the conditions of parole or rules for his or her supcrvision
is not a fclony as sct out in section cighteen of this article, the
panel may, if in its judgment the best intercsts of justice do
not require a period of confinement, reinstate him or her on
parole. The Division of Corrections shall effect relcasc from
custody upon approval of a home plan.

(b) Notwithstanding any provision of this code to the
contrary, when rcasonable cause has been found to believe
that a parolee has violated thc conditions of his or her parolc
but the violation docs not constitute fclonious conduct, the
commissioner may, with the written consent of the parolee,
allow the parolce to rcmain on parole with additional
conditions or restrictions. The additional conditions or
restrictions may include, but arc not limitcd to, participation
in any program decscribed in subscction (d), section five,
articlc cleven-c of this chapter. If the parolecc complies with
the conditions of parole thc commissioner may not revoke his
or her parole for thc conduct which constituted the violation.
If the parolec fails to comply with the conditions or
restrictions and all other conditions of rcleasc, that failurc is
an additional violation of parole and the commissioner may
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procced against the parolee under the provisions of this
section for thc original violation as well as any subsequent
violations.

(c) When a parolee has violated the conditions of his or
her rclcasc on parole by confession to, or being convicted of,
any of the crimes set forth in scction eighteen of this article,
he or she shall be returned to the custody of the Division of
Corrections to scrve the remainder of his or her maximum
sentence, during which remaining part of his or her sentence
he or she is ineligible for further parole.

(d) Whcnever a person’s parole has been revoked, the
commissioncr shall, upon receipt of the panel’s written order
of revocation, convey and transport the paroled prisoner to a
state correctional institution. A parolee whose parole has
becn revoked shall remain in custody until delivery to a
corrcctions officer sent and duly authorized by the
commissioner for the removal of the parolce to a state
corrcctional institution. The cost of confining the parolee
shall be paid out of the funds appropriated for the Division of
Corrcctions.

(c¢) When a parolec is convicted of, or confesses to, any
onc of the crimes enumerated in section cighteen of this
article, it is thc duty of the Parolec Board to cause him or her
to be rcturncd to this statc for a summary hearing as provided
by this article. Whenever a parolec has absconded
supcrvision, thec commissioner shall issue a warrant for his or
her apprchension and rcturn to this statc for the hcaring
providced in this article: Provided, That the panel considcring
revocation may, if itdctermincs the best interests of justicc do
not rcquirc rcvocation, causc the parolec to be reinstated to
parolc.
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(P A warrant filed by the commissioncr shall stay the
running of his or her sentence until the parolce is returned to
the custody of the Division of Corrections and is physically
in West Virginia.

(g) Whenever a parolee who has absconded supervision
or has been transferred out of this state for supervision
pursuant to scction one, article six, chapter twenty-cight of
this code is retumed to West Virginia due to a violation of
parole and costs are incurred by the Division of Corrections,
thc commissioner may asscss rcasonablc costs from the
parolee’s inmate funds or the parolee as reimbursement to the
Division of Corrections for the costs of rectuming him or her
to West Virginia.

(h) Conviction of a fclony for conduct occurring during
the period of parole is proof of violation of the conditions of
parole and the hearing procedures required by the provisions
of this section are inapplicable.

(i) The Commissioner of Corrections may issue
subpoenas for persons and rccords nccessary to prove a
violation of the terms and conditions of a parolee’s parole
cither at a preliminary hearing or at a final hearing bcfore a
Parole Board pancl. The subpocnas shall be served in the
same manner provided in the Suprecme Court of Appcals of
West Virginia Rules of Criminal Procedure. The subpoenas
may be cnforced by the commissioncer through application or
petition of the commissioner to the circuit court for contempt
or othcr rclicf.

§62-12-29. Shared information for community supervision.

1
2

3

(a) The Administrative Director of the Supreme Court of
Appeals of West Virginia is requested to asscmble a
community supcrvision committcc, to includc represcntatives
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of the judiciary, probation, parolc, day report centers,
magistratcs, sheriffs, corrections and other members at the
discretion of the director. The administrative director shall
appoint a chair from among thc mcmbers and attend the
mceting ex officio.

(b) The committee shall:

(1) Design and deploy a method for probation officers,
parole officers, day rcport centers and others providing
community supervision to clcctronically share offender
information and assessments;

(2) Coordinate information rcporting and access across
agencics continuing supervision;

(3) Collect and share information about assessed and
collected restitution among agencies continuing supervision;

(4) Collect sentencing-level data to ecnable the study of
sentencing practices across the state; and

(5) Coordinatc with the Community Corrections
Subcommittce of the Governor’s Committec on Crime,
Delinquency and Correction in the discharge of these duties.

(c) The committee shall annually submit a rcport on its
activitics during thc previous ycar, on or before Scptember
30. to thc Governor, the Spcaker of the Housc of Dclcgatcs,
thc Prcsident of the Scnatc and, upon rcquest, to any
individual membcr of the Legislature.

ARTICLE 15. DRUG OFFENDER ACCOUNTABILITY AND

TREATMENT ACT.

§62-15-2. Decfinitions.
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For the purposes of this article:

(1) “Assessment” means a diagnostic evaluation to
determine whether and to what cxtent a person is a drug
offcnder under this article and would bencfit from its
provisions. Thec asscssment shall be conducted in accordance
with the standardized risk and needs assessment and risk
cut-off scores adopted by the West Virginia Supreme Court
of Appecals. The rcsults of all standardized risk and nceds
asscssments and risk cut-off scores arc confidential.

(2) “Continuum of carc” means a scamlcss and
coordinated course of substance abuse cducation and
trcatment designed to mect the nceds of drug offenders as
they move through thc criminal justice system and beyond,
maximizing self-sufficicncy.

(3) “Controlled substance” means a drug or other

-substance for which a medical prescription or other legal

authorization is required for purchase or posscssion.

(4) “Drug” mcans a controlled substance, an illegal drug
or other harmful substance.

(5) “Drug court™ means a judicial intervention process
that incorporatcs thc Ten Kcy Components and may include
preadjudication or post-adjudication participation.

(6) “Drug court tcam™ shall consist of the following
mcmbers who arc assigned to the drug court:

(A) The drug court judge, which may include a
magistrate, mental hygiene commissioner or other hcaring

officcer;

(B) Thc prosccutor;
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(C) The public defecnder or a member of the criminal
dcfensc bar;

(D) A rcprescntative from the day report center or
community corrcctions program, if operating in the
jurisdiction;

(E) A law-enforcement officer;
(F) The drug court coordinator;

(G) A represcntative from a circuit court probation office
or the division of parole supcrvision or both;

(H) One or more substance abuse treatmcnt providers;
and

(I) Any othcr persons sclected by the drug court team.
(7) “Drug offendcr’ means an adult person charged with
a drug-rclated offense oran offensc in which substance abuse

is determined from the evidence to have been a factor in the
commission of the offense.

(8) “Dual Diagnosis” mcans a substance abuse and
cooccurring mental health disorder.

(9) “Local advisory committec™ may consist of the
following mcmbers or their designecs:

(A) A drug court circuit judge, who shall scrve as chair;
(B) Drug court magistrates;
(C) The prosccutor;

(D) A public dcfender;
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(E) The drug court coordinator;

(F) A member of the criminal defense bar;
(G) The circuit clerk;

(H) A day report center director;

(I) A circuit court probation officer, parole officer or
both;

(J) Law enforccment;
(K) Onc or more substance abusc treatment providers;
(L) A corrections rcpresentative; and

(M) Any such other person or persons the chair considers
appropriate.

(10) “Illegal drug™ mcans a drug whosc manufacture,
sale, use or possession is forbidden by law;

(11) “Memorandum of Understanding™ means a written
document setting forth an agreed upon procedure.

(12) “Offender” means an adult charged with a criminal
offense punishable by incarceration.

(13) “Other harmful substance™ mcans a misusced
substance othcrwisc lcgal to posscss, including alcohol.

(14) “Preadjudication order” means a court order
requiring a drug offender to participate in drug court before
chargcs arc filed or before conviction.
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(15) “Post adjudication™ mecans a court order requiring a
drug offendcr to participate in drug court after having entered
a plca of guilty or nolo contendre or having been found

guilty.

(16) “Rccidivism™ means any subscquent arrest for a
serious offense (carrying a scntence of at least one year)
resulting in the filing of a charge.

(17) “Rclapsc” means a return to substance use after a
period of abstincnce.

(18) “Split sentencing™ mcans a sentence which includes
a period of incarccration followed by a period of supervision.

(19) “Staffing” mecans thc meeting before a drug
offcnder’s appearance in drug court in which the drug court
tcam discusscs a coordinated response to the drug offender’s
bchavior.

(20) “Substancc™ mcans drugs or alcohol.

(21) “Substancc abusc™ mcans the illegal or improper
consumption of a substance.

(22) *“Substance abuse trcatment” mecans a program
designed to provide prevention, cducation, and therapy
dirccted toward cnding substance abusc and preventing a
return to substancc usagc, through a continuum of carc,
including: trcatmcnt of cooccurring substancc abusc and
mental hcalth issucs; outpaticnt carc; intcnsive outpaticnt
carc: rcsidential carc; peer support; rclapsc prevention; and
cognitivc bchavioral programming,. bascd on rescarch about
cffcctive trcatment/reccovery modcels for the offender

population.
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(23) “Ten key componcnts” mecans thc following
benchmarks intended to describe thc very best practices,
designs, and operations of drug courts. These benchmarks
arc mcant to scrve as a practical, yct flexible framcwork for
developing effective drug courts in vastly different
jurisdictions and to provide a structure for conducting
rescarch and evaluation for program accountability:

(A) Drug courts integrate alcohol and other drug
treatment scrvices with justice system case processing;

(B) Using a nonadvcrsarial approach, prosccution and
defcnse counsecl promotc public safcty while protccting
participants’ duec proccss rights;

(C) Eligible participants are identified early and promptly
placed in the drug court program;

(D) Drug courts provide access to a continuum of
alcohol, drug, and other related treatment and rchabilitation
services;

(E) Abstinence is monitored by frequent alcohol and
other drug testing;

(F) A coordinated strategy govcrns drug court responscs
to participants’ compliance;

(G) Ongoing judicial interaction with each drug court
participant is csscntial;

(H) Monitoring and cvaluation mcasure the achicvement
of program goals and gauge effcctivencss;

(I) Continuing interdisciplinary cducation promotes
effcctive drug courtplanning, implementation and opcrations;
and
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(J) Forging partnerships among drug courts, public
agencics and community-bascd organizations generates local
support and enhances drug court effectiveness.

(24) “Treatment supervision™ means a program under
which an ecligible felony drug offender, pursuant to section
six-a of this articlc, is ordered to undergo treatment for
substance abuse by a circuit court judge as a condition of
drug court, a condition of probation or as a modification of
probation.

§62-15-4. Court authorization and structure.
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(a) Each judicial circuit or two or more adjoining judicial
circuits may establish a drug court or regional drug court
program under which drug offenders will be processed to
addrcss appropriately, the identified substance abuse problem
as a condition of pretrial relcase, probation, incarceration,
parolc or other release from a correctional facility: Provided,
that all judicial circuits must be participating in a drug court
or rcgional drug court program in accordance with the
provisions of this article by July 1, 2016.

(b) The structure, method, and operation of each drug
court program may differ and should be based upon the
specific nceds of and recsources available to the judicial
circuit or circuits where the drug court program is located.

(c) A drug court program may be prcadjudication or post-
adjudication for an adult offcnder.

(d) Participation in drug court, with thc conscnt of the
prosccution and thc court, shall be pursuant to a writtcn
agrccement.

(c) A drug court may grant rcasonablec inccntives under
the written agrecment if it finds that the drug offender:



61
21

22
23

24

25
26

27
28
29
30

31

32
33

34
35

36
37

. 38

39
40
41
42
43
44
45
46

[Enr. Com. Sub. for Com. Sub. for S. B. No. 371

(1) Is performing satisfactorily in drug court;

(2) Is bencfitting from education, trcatment and
rchabilitation;

(3) Has not engaged in criminal conduct; or

(4) Has not violated the terms and conditions of the
agrecment.

(f) A drug court may imposc rcasonablc sanctions on thc
drug offendcr, including incarceration for thc underlying
offense or cxpulsion from the program, pursuant to the
written agreement, if it finds that thc drug offender:

(1) Is not performing satisfactorily in drug court;

(2) Is not benefitting from cducation, trcatment or
rchabilitation;

(3) Has engaged in conduct rendering him or her
unsuitable for the program;

(4) Has otherwise violated the terms and conditions of the
agrcement; or

(5) Is for any rcason unable to participate.

(g) Upon successful complction of drug court, a drug
offender’s case shall be disposcd of by the judge in thc
manncr prescribed by the agrecement and by the applicable
policics and procedures adopted by the drug court. This may
include, but is not limitcd to, withholding criminal chargcs,
dismissal of charges, probation, dcferred scntencing,
suspcnded sentencing, split scntencing, or a reduced period
of incarccration.
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(h) Drug court shall include the Ten Key Components
and the drug court team shall act to ensure compliance with
them.

(i) Nothing contained in this article confers a right or an
expectation of a right to participate in a drug court nor does
it obligatc a drug court to accept every drug offender.

(j) Neither the establishment of a drug court nor anything
herein may be construed as limiting the discretion of the
jurisdiction’s prosecutor to act on any criminal case which he
or she deems advisable to prosccute.

(k) Each drug court judge may establish rules and may
make special orders as neccssary that do not conflict with
rules and orders promulgated by the Supreme Court of
Appeals which has administrative authority over the courts.
The Supreme Court of Appcals shall provide uniform
referral, procedure and order forms that shall be used in all
drug courts in this statc.

§62-15-6a. Treatment supervision.
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(a) A felony drug offender is cligible for trcatment
supervision only if the offender would othcrwise be
scntenced to prison, and thc standardized risk and nceds
asscssment indicates the offender has a high risk for
rcoffending and a need for substancc abusc trcatmcent:
Provided, That an inmatc who is, or has been, convicted for
a fclony crime of violencc against thc person, a fclony
offensc where the victim was a minor child or a felony
offensc involving thc usc of a fircarm, as dcfined in
subscctions (0) and (p). scction twenty-scven, article five,
chapter twenty-cight of this code, shall not be eligible for
trcatment supcervision.
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(b) As a condition of drug court, a condition of probation
or as a modification of probation, a circuit court judge may
imposc treatment supervision on an eligible drug offender
convicted of a felony: Provided, That a judge may impose
trcatment supcrvision on an eligible drug offender convicted
of a fclony, notwithstanding the results of the risk
assessment, upon making specific written findings of fact as
to the reason for the dcparture.

(c) Whencver a circuit court judge dctermincs that a
trcatment supervision participant has violated the conditions
ofhis or her trcatment supervision involving the participant’s
use of alcohol or a controlled substance, the judge may order
a period of incarceration to cncourage compliance with
program requircments.

(1) Upon written finding by thc circuit court judge that
the participant would othcrwisc be sentenced to the custody
of the Commissioner of Corrcctions for service of the
underlying sentence, the cost of thc incarceration order under
this subsection, not to cxcced a period of thirty days in any
onc instance, shall be paid by the Division of Corrections.

(2) Whencver a circuit court judge orders the
incarccration of a trcatment supervision participant pursuant
to this subsection, a copy of the order of confincment shall be
provided by the clerk of the circuit court within five days to
thec Commissioner of Corrections.

(d) The Division of Justicc and Community Scrvicces shall
in consultation with thc Govcrnor’s Advisory Council on
Substancc Abuse, created by Executive Order No. 5-11, usc
appropriated funds to devclop proposed substance abusc
trcatment plans to serve thosc offenders under trcatment
supcrvision in cach judicial circuit and on parole supcrvision.
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(e) The Division of Justice and Community Services, in
consultation with the Governor’s Advisory Committee on
Substance Abuse, shall develop:

(1) Qualifications for provider ccrtification to deliver a
continuum of care to offenders;

(2) Fee reimbursement procedures; and

(3) Other matters related to the quality and delivery of
services.

(f) The Division of Justice and Community Services shall
requirc ecducation and training for providers which shall
include, but not be limited to, cognitive bchavioral training.
The duties of providers who provide services under this
section may include: notifying the probation department and
the court of any offender failing to meet the conditions of
probation or referrals to treatment; appearing at revocation
hearings when required; and providing assistance with data
reporting and treatment program quality evaluation.

(8) The cost for all drug abuse asscssments and certified
drug trcatment under this section and subscction (¢), section
scventcen, article twelve of this chapter shall be paid by the
Division of Justice and Community Services from funds
appropriatcd for that purpose. The Division of Justice and
Community Secrvices shall contract for payment for the
scrvices provided to cligible offenders.

(h) The Division of Justicc and Community Serviccs, in
consultation with the Governor’s Advisory Council on
Substancc Abusc, shall submit an annual report on or before
September 30 to thc Governor. the Spcakcer of the Housc of
Dclcgatcs, the President of the Scnate and, upon request, to
any individual member of thc Legislaturc containing:
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(1) The dollar amount and purpose of funds provided for
the fiscal year;

(2) The number of people on trcatment supervision who
received services and whether their participation was the
result of a direct sentence or in licu of revocation;

(3) The number of people on treatment supervision who,
pursuant to a judge's specific written findings of fact,
received services despitc the risk assessment indicating less
than high risk for rcoffcnding and a nced for substance abuse
trcatment;

(4) The type of services provided;

(5) The rate of revocations and successful complctions for
people who received services;

(6) The number of people under supervision receiving
trcatment under this section who were rearrcsted and
confined within two years of being placed under supervision;

(7) The dollar amount needed to provide scrvices in the
upcoming ycar to mcet demand and the projected impact of
reductions in program funding on cost and public safcty
measures; and

(8) Other appropriate mcasures used to mcasurc the
availability of treatment and the effectivencss of scrvicces.

(i) Subscctions (a), (b). and (c) of this scction shall take
cffect on January 1, 2014. The remaining provisions of this
scction shall take effect on July 1, 2013.



Enr. Com. Sub. for Com. Sub. for S. B. No. 371] 66

§62-15-6b. Intermediate incarceration sanctions for drug court
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participants; responsibility for costs of
incarceration.

(a) Whenever a judge of a drug court determines that a
participant who has pled to a felony offensc has committed a
violation of his or her conditions of participation which
would, in the judge’s opinion, warrant a period of
incarccration to cncourage compliance with program
requirements, the cost of the incarceration, not to exceed a
period of thirty days in any one instance, shall be paid by the
Division of Corrections. The judge must make a written
finding that the participant would otherwise bc sentenced to
the custody of the Commissioncr of Corrections for service
of the underlying sentence.

(b) Whenever a drug court judge incarceratcs a
participant pursuantto subsection (a) of thissection, the clerk
of the circuit court shall provide a copy of the order of
confinement within five days to thc Commissioner of
Corrections.
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the foregoing bill is correctly cnrolled.
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