


Board of Licensed Dietitians

The Board of Licensed Dieticians (Board) regulates dieticians through licensure.
Years Audited: 1999, 2000, and 2010
Previous Recommendations

All three PERD reports recommended termination of the Board. The 2010 PERD report
also offered less restricted regulation options to having a stand-alone board. These options
included:

1) Placing the current licensure process and board within another state agency or
licensing board,

2) Establishing a certification process within another state agency or board,

3) Establishing a registration process within another state agency or board, or

4) Enacting statutory language specifying the requirements of a dietitian with
appropriate penalties for violators.

PERD recommends termination of the Board due to the Board’s credentialing requirements
for being a “licensed dietitian” are the same as those needed for the national credential of
“registered dietician” through the Academy of Nutrition and Dietetics (Academy), formerly the
American Dietetic Association. The difference between the Board and the Academy is that the
Board has a complaint process, whereas the Academy does not. However, the Board receives few
complaints and none are serious. It should be noted the Board was terminated in 2001,
however, it was reestablished in the 2002 regular legislative session, prior to when it was to
cease operations on July 1, 2002.

Current Recommendation

The Legislative Auditor recommends the Legislature consider terminating the Board of
Licensed Dieticians and enact statutory language specifying the education, training, credentialing
requirements of a dietitian with appropriate penalties for violators who use the title of dietitian and
do not meet the aforementioned statutory requirements.

Regulation of Dietitians in the Bordering States
Kentucky - Dietitians are licensed by the Kentucky Board of Licensure and Certification for

Dietitians and Nutritionists which is located in an umbrella licensing agency, the Kentucky Office
of Occupations and Professions.



Maryland —Dietitians are licensed by the Maryland Board of Dietetic Practice Board within the
Maryland Department of Health and Mental Hygiene.

Ohio - Dietitians are licensed by the Ohio Board of Dietetics, a stand-alone board.

Pennsylvania - Dietitians are licensed by the Pennsylvania State Board of Nursing within the
Pennsylvania Department of State.

Virginia — Dietitians are not regulated by a state agency. There is no licensure, certification, or
registration. Dietitians are regulated through statutory language specifying the educational,
training, and credentialing requirements of a dietitian with appropriate penalties for violators use
the title of dietitian and do not meet the aforementioned statutory requirements. The statue is
enforced by local law enforcement.

Nationally, dietitians are regulated by 46 states, 32 through licensure, 13 through
certification, and 1 through registration.

Impact Board Has On General Revenue Fund

The Board poses no cost to the general revenue fund. The Board’s cash balance of its
special revenue fund was $56,589 at the end of FY 2016.

Board of Registration for Foresters

The Board of Registration for Foresters regulates foresters through registration.
Years Audited: 2003 and 2013
Previous Recommendations

Both PERD reports recommended the termination of the Board since the agency’s statute
only provides title protection and does not prevent anyone from practicing forestry in the state.
The Board recieves few complaints and none are serious. Also, there are national organizations
that register foresters. These organizations include the Society of American Foresters and the
Association of Consulting Foresters.

Current Recommendation

The Legislative Auditor recommends termination of the Board of Registration for
Foresters.

Regulation of Foresters in the Bordering States



Kentucky - Foresters are not regulated by the state of Kentucky.

Maryland - Foresters are licensed by the Maryland Board of Forestry which is located in an
umbrella licensing agency, the Maryland Division of Occupational and Professional Licensing.
Ohio — Foresters are not regulated by the state of Ohio.

Pennsylvania — Foresters are not regulated by the state of Pennsylvania.

Virginia — Foresters are not regulated by the state of Virginia

Nationally, there are 16 states that regulate forestry, 6 through licensure, 1 through
certification, and 9 through registration.

Impact Board Has On General Revenue Fund

The Board poses no cost to the general revenue fund. The Board’s cash balance of its
special revenue fund was $51,117 at the end of FY 2016.

Massage Therapy Licensure Board
West Virginia Massage Therapy Licensure Board regulates massage therapists through licensure.
Years Audited: 2000, 2003, and 2014
Previous Recommendations

All three PERD reports recommended termination of the Board. If the Legislature wishes
to continue the regulation of massage therapy, a less restrictive form of regulation should be
considered such as registration administered by another licensing board or the Secretary of State.
Current Recommendation

The Legislative Auditor recommends termination of the Massage Therapy Licensure
Board. The regulation of massage therapists can be less restrictive such as registration
administered by another licensing board or the Secretary of State, or enacting statutory language
specifying the educational, training and credentialing requirements of a massage therapist with

appropriate penalties for violators.

Regulation of Massage Therapists in the Bordering States



Kentucky — Massage therapists are licensed by the Kentucky Board of Licensure for Massage
Therapy.

Maryland — Massage therapists are licensed and massage technicians are registered by the
Maryland Board of Chiropractic and Massage Therapy Examiners.

Ohio — Massage therapists are licensed by an umbrella board, the State Medical Board of Ohio.
Pennsylvania — Massage therapists are licensed by the Pennsylvania State Board of Massage
Therapy.

Virginia — Massage therapists are certified by the Virginia Board of Nursing.

Nationally, there are 45 states that regulate massage therapy, 44 through licensure and 1
through certification.

Impact Board Has On General Revenue Fund

The Board poses no cost to the general revenue fund. The Board’s cash balance of its
special revenue fund was $206,784 at the end of FY 2016.

Medical Imaging and Radiation Therapy Technology Board of Examiners

The Medical Imaging and Radiation Therapy Technology Board of Examiners regulates medical
imaging and radiation therapy technologists through licensure.

Years Audited: 2013
Previous Recommendations

The 2013 PERD report recommended termination of the Board. The Board significantly
duplicates the national regulatory organizations including the American Registry of Radiologic
Technologists (ARRT), Nuclear Medicine Technology Certification Board (NMTCB), Joint
Review Committee on Education in Radiologic Technology (JRCERT), and Joint Review

Committee on Educational Programs in Nuclear Medicine Technology (JRCNMT). The Board
receives an average of six complaints per year.

Current Recommendation

The Legislative Auditor recommends termination of the Medical Imaging and Radiation
Therapy Technology Board.

Regulation of Medical Imaging and Radiation Therapists in the Bordering States



Kentucky — Medical imaging and radiation therapists are licensed by the Kentucky Board of
Medical Imaging and Radiation Therapy.

Maryland - Medical imaging and radiation therapists are licensed by the Maryland Board of
Physicians.

Ohio - Medical imaging and radiation therapists are licensed by the Ohio Department of Health.
Pennsylvania - Medical imaging and radiation therapists are regulated by the Pennsylvania

State Board of Medicine through passing an examination for auxiliary personnel performing
radiologic procedures.

Virginia- Medical imaging and radiation therapists are licensed by the Virginia Department of
Health Professions.

Nationally, there are 38 states that regulate medical imaging and radiation therapy
technologists, 26 through licensure, 9 through certification, and 3 through registration.

Impact Board Has On General Revenue Fund

The Board poses no cost to the general revenue fund. The Board’s cash balance of its
special revenue fund was $295,999 at the end of FY 2016.

Nursing Home Administrators Licensing Board

The Nursing Home Administrators Licensing Board regulates nursing administrators
through licensure.

Years Audited: 2001 and 2009
Previous Recommendations

Both reports recommended termination of the Board and determine that regulation was
needed but within the Bureau of Public Health (Bureau) within the West Virginia Department of
Health and Human Resources. The Board regulates approximately 200 licensees and therefore has
to charge fees that are at least twice as much as those of bordering states in order to be self-
sufficient. The Bureau would be a more efficient option in regulating nursing home administrators
and lowering fees licensees must pay. The agency regulates nursing homes and is knowledgeable
of the requirements and responsibilities of nursing home administrators. Seven states regulate
nursing home administrators through a similar state agency. These states include Alaska,
California, Connecticut, Illinois, Texas, Utah, and Vermont.



Current Recommendation

The Legislative Auditor recommends termination of the Board and transfer of regulating
nursing home administrators to the Bureau of Public Health.

Regulation of Nursing Home Administrators in the Bordering States

Kentucky - Nursing home administrators are licensed by the Kentucky Board of Licensure for
Long-term Care Administrators.

Maryland - Nursing home administrators are licensed by the Maryland Board of Examiners of
Nursing Home Administrators.

Ohio - Nursing home administrators are licensed by the Ohio Board of Executives of Long-Term
Services & Supports.

Pennsylvania - Nursing home administrators are licensed by the Pennsylvania Board of
Examiners of Nursing Home Administrators.

Virginia - Nursing home administrators are licensed by the Virginia Board of Long-Term Care
Administrators within the Virginia Department of Health Professions.

Nationally, all 50 states regulate nursing home administrators through licensure.
Impact Board Has On General Revenue Fund

The Board poses no cost to the general revenue fund. The Board’s cash balance of its
special revenue fund was $165,237 at the end of FY 2016.

Board of Sanitarians

The Board of Sanitarians regulates sanitarians through licensure (it should be noted that
licensure is often termed as registration by this profession, in other words, a “registered sanitarian”
is the same as a “licensed sanitarian”).

Years Audited: 2007 and 2016
Previous Recommendations

PERD’s 2007 report concluded that regulation of sanitarians is necessary to protect the
public and recommended the Board be continued. However, PERD’s 2016 report concluded that

regulation of sanitarians is not necessary due to the fact that 94 percent of all sanitarians in the
state are employed by state and local governments in supervised positions. This was not



considered in the 2007 report. Since the Division of Personnel reviews education and experience
against specific job classification requirements for sanitarians and most county health departments
and state agencies are required to hire individuals through the state register maintained by the
Division of Personnel, the Board provides little additional protection to the public.

Current Recommendation

The Legislative Auditor recommends termination of the Board of Sanitarians.
Regulation of Sanitarians in the Bordering States
Kentucky - Sanitarians are certified by Kentucky Cabinet for Health and Family Services.
Maryland - Sanitarians are licensed by the Maryland Board of Environmental Health Specialists.
Ohio — Sanitarians are licensed by the Ohio Sanitarian Registration Board.
Pennsylvania - Sanitarians are not regulated in Pennsylvania.
Virginia - Sanitarians are licensed by the Virginia Board for Waterworks and Wastewater Works

Operators and Onsite Sewage System Professionals.

Nationally, there are 21 states that regulate sanitarians, 17 through licensure and 4 through
certification.

Impact Board Has On General Revenue Fund

The Board poses no cost to the general revenue fund. The Board’s cash balance of its
special revenue fund was $18,887 at the end of FY 2016.

Qil and Gas Conservation Commission

The Oil and Gas Conservation Commission regulates the spacing of deep wells, as well as
makes and enforces reasonable rules and orders reasonably necessary to prevent waste of oil or
gas and protect correlative rights of operators and royalty owners. The Commission meets as
needed.

Years Audited: 1996 and 2000
Previous Recommendations

PERD’s 1996 report recommended termination of the Commission due to the agency not
have quorums at the majority of its meetings. PERD’s 2000 report identified the meeting



attendance by the Commission had improved resulting in more quorums at 70 percent of its
meetings held since the previous audit.

Meeting Attendance for the Last Three Years

A review of meeting attendance for the last three years shows that the Commission has had
a quorum at every meeting with at least four members in attendance as can be seen in the table

below.
QOil and Gas Meetings and Attendance, 2012-2015
DEP Secretary Registered
or Oil and Gas | Independent Public Professional
Date Representative Chief Producer Member Engineer
2/8/2013 X X X X X
4/11/2013 X X X X
8/15/2013 X X X X X
2/28/2014 X X X X X
9/11/2014 X X X X
3/19/2015 X X X X
10/6/2015 X X X X
Source: Oil and Gas Conservation Commission meeting minutes.

Current Recommendation

The Legislative Auditor recommends the continuation of the Oil and Gas Conservation
Commission. The Commission continues to have a sufficient level of attendance of its members
to have quorums at all of its meetings. Also, the Commission functions as an administrative
mediation and decision-making body in the spacing of oil wells and pooling of oil and gas
resources. The Commission’s mediation process is meant to arrive at a fair and equitable
resolution of issues between operators and royalty owners which keeps potential conflicts related
to the drilling of oil and gas resources out of the court system.

Impact Board Has On General Revenue Fund

The Commission poses no cost to the general revenue fund. It is funded by a special
conservation tax for administrative expenses of the Commission in carrying out provisions of W.
Va. Code §22C-9. This fund’s cash balance was $1,034,475 at the end of FY 2016. During FY
2016, the conservation tax raised approximately $200,000 in revenue, while the Commission’s
annual expenditures were approximately $150,000.




Women’s Commission

The Women’s Commission was created in 1977 to advocate and educate on issues relating
to women. The agency seeks to improve the legal, social, economic, educational, and political
status of women. Meetings are held quarterly.

Years Audited: 1998, 2001, and 2005
Previous Recommendations

PERD’s 1998 report recommended termination of the Commission because it overlapped
other state programs. However, if the Legislature chose to continue the agency, the report
recommended that the agency identify a unique, non-duplicative role for itself in promoting
women’s issues. PERD’s 2001 report conclude that the agency was in the process of identifying
a unique role for itself. The agency still had to improve in numerous areas. PERD’s 2005 report
recommended termination of the agency since it was having a substantial portion of its budget cut.
However, if the Legislature chose to continue the Commission, the agency would need additional
funding to be effective. The 2005 report also found the agency to be insufficient in the areas of
developing a legislative initiative, creating policy statements and using the media.

Current Recommendation

The Legislative Auditor recommends termination of the Women’s Commission.
Impact Board Has On General Revenue Fund

The Women’s Commission was appropriated $156,408 from the general revenue fund for
FY 2017. The agency also receives funding through the Women’s Commission Operating Fund

which is funded by gifts, donations, and registration fees. This fund’s cash balance was $32,739
at the end of FY 2016.

Steps Necessary to Meet a Recommendation of Termination and Regulation
Transfer

The Performance Review Act identifies the necessary processes for termination of an
agency. West Virginia Code §4-10-12 requires a wind-up year in which the agency or regulatory
board shall continue in existence until the first day of July of the following year for the purpose of
winding up its affairs. During the wind-up year, the impending termination may not reduce or
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179 Summers Street, Suite 711 304-558-1060 phone

Charleston, WV 25301 304-558-1061 fax
~State of West Virginia~
Massage Therapy
Licensure Board
October 14, 2016 PERFORMANCE EVALUATION

John Sylvia, Director 0CT 1
West Virginia Legislature T 14 20
Performance Evaluation and Research Division
Building 1, Room W-314 AND RESEARCH DIVISION

1900 Kanawha Boulevard, East
Charleston, WV 25302-0610

Dear, Mr. Sylvia,

I have attached the WV Massage Therapy Licensure Boards response for the request to respond
to the review of certain boards and commissions for the purpose of determining whether they should
be continued, modified or terminated. It is my understanding this topic will be on the agenda of the
Joint Committee on Government Operations and the Joint Committee on Government Organization
during the December Interim meetings. Please let me know when the date and time have been
finalized. I plan to be in attendance to represent the board in reference to this report.

Lyter
Executive Director



The Board respectfully disagrees with the audit finding that the regulation of
massage therapists is not necessary to protect the public. Since the WV
Legislative Audits conducted in 2000, 2003, and most recently in 2014; there
have been significant changes in the regulation of the massage profession
across the nation.

All of the states surrounding West Virginia now regulate the massage
profession. Kentucky enacted legislation in late 2003 to license massage
therapists after an audit recommended regulation was not necessary to
protect the public. Pennsylvania enacted legislation in 2008. Other states that
have recently enacted legislation for massage therapy licensure are Alaska, in
2014 and Qklahoma in 2016.

Since 2003, an additional fourteen (14) states have enacted legislation to
regulate massage professionals for a total of forty-six (46) states. Contrary to
the findings of the Legislative Audit; regulation of the profession of massage
therapy, by the Board, is necessary to protect the public.

Regulation of this profession is necessary for public protection, due to the fact
that there is no state agency or national organization that is structured to
investigate complaints. Without licensure, there isn't any other mechanism
for the public to be ensured that massage therapists have the appropriate
education and training, as well as, the process to investigate complaints. This
oversight function is necessary because most therapists work independently
and do not have employers for reporting a complaint. Therefore, no other
entity reviews and confirms educational requirements and processes
complaints.

The Legislative Auditor understated the potential harm to the public. Board
complaints and investigations show the potential harm to the public includes
physical harm and sexual victimization that can result in emotional harm. The
elimination of regulation of the profession would also send a message that the
state is not concerned about sexual misconduct prostitution and unethical
behavior. Termination of the Board would eliminate an effective recourse of
action for victims of sexual improprieties as well as for any deviation from
professional standards.

The Massage Therapy Board was Created to Protect the Public

Although, the prestige of being a licensed massage therapist is not necessarily
inherent to the protection of the public; the license does represent a
verification of professional competencies. The regulation of the massage
professionals, by the Board, provides a complaint and investigation process
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that both the public and the licensees rely on to keep the business playing
field level; where everyone has to comply with the same clearly defined
educational requirements, rules of professional conduct and ethical standards.

Because all of the surrounding states regulate massage therapists, licensure
in West Virginia facilitates the ease for licensees in this state, to practice in all
of the surrounding jurisdictions and alternately allows for out of state licensed
practitioners to be similarly recognized here. The state boards also work
together to identify any unethical and unprofessional activity relating to
disciplinary actions on licensees.

It is important to note that massage therapy has continued to gain recognition
as a health profession, which can be attributed in part, to the regulation and
accompanying requirements of professional competencies for massage
therapists. Licensure and the corresponding code of ethics for licensed
professionals does help to distinguish the massage therapist from back room
brothels and other illicit, if not illegal activity.

The nature of the complaints that this Board has investigated and continues
to investigate have shown that regulation of massage therapy does protect
the public from harm of unethical and unprofessional practitioners.

Harm to the Public can Result from: Physical Injury; Sexual Assault
and the Corresponding Emotional Harm; and Sexualizing the Therapist
Client Relationship is a Violation of the Professional Code of Ethics

After the City of Charleston de-prioritized the prosecution of prostitution in
2013, the Board received a complaint about sexual misconduct involving
massage therapy services at an establishment, Asian Massage, in Kanawha
City. The Board investigator confirmed illicit activity was taking place. The
Board informed the Charleston City Police, who also investigated and
confirmed the findings of the Board. Without the licensing Board’s complaint
process, the establishment would most likely still be open today.

The public and licensees rely on the Board to investigate and resolve
complaints. Without the Board, complaint issues and enforcement would
almost certainly fall through the cracks. It is not an easy process to report a
sexual impropriety. According to a CNN report, by Nina Burleigh, "the shame
of sexual assault is a burden that belongs on the predator, not the prey." As
referenced in the report, sexual assault is characterized as a "threat and
terrible secret." Public awareness of sexual assault has increased and the
need for appropriate, efficient and effective public policy to protect the public
from sexual assault has been affirmed. The licensure of massage therapists is
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an important component of the regulatory enforcement tools that help protect
the public from sexual assault in the professional setting of massage therapy.

Over the years, for example, the Board has investigated massage therapists
that have engaged in sexual assaults and massage businesses that have
allowed sexual favors to be performed on clients. With the help of Charles
Bedwell, Director of the Legislative Commission on Special Investigations, the
Charleston Police Department and the Princeton detachment of the West
Virginia State Police, the Board has been able to protect the public by revoking
the license of sexual predators and by shutting down businesses for
allowing and performing these illicit sexual activities.

In 2004, the Board worked extensively with the Commission on Special
Investigations to assist in the removal of the former chair of the Board, who
was also a licensed massage therapist. Six years later, the Board received a
complaint on this licensee that represented imminent harm to the public. Upon
investigation, the Board found the complaint valid. The Board then suspended
and eventually revoked his license for sexually assaulting a client. To this date,
if it had not been for the Board and the complaint process, this therapist would
still be practicing today and potentially victimizing other women.

This sexual assault case is a clear example of the harm to the public that can
result from the unethical practice and sexual misconduct in the profession of
massage therapy. The case resulted in severe emotional harm to the victim.
Throughout the investigation, the Board was made aware of other women who
had been the victim of the massage therapist and whereas, became witnesses
in the case, as the public became aware of his misconduct.

The above case was also reported to law enforcement, who have yet to bring
formal charges. Therefore, if not for the Board suspending and ultimately
revoking his license, the therapist would most likely still be practicing today
and potentially harming others. Even though the licensee appealed the Board
decision; the Kanawha County Circuit Court and the West Virginia Supreme
Court of Appeals both upheld the regulatory enforcement action of the Board
to permanently revoke his license to practice massage therapy.

The Board disagrees with the Legislative Auditor’s reference "the public is
sufficiently protected through existing common law and civil remedies". The
above case, is a clear example, that common law and civil remedies alone are
not enough to protect the public from unprofessional conduct. The Board is
aware that in addition to the complaint filed with the Board, there was also a
civil lawsuit filed against the licensee. It is the Boards understanding the civil
case was settled with a confidentiality agreement. The criminal aspect of the
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complaint and the civil suit, in this case, represent examples where common
law and civil remedies are inadequate to protect the public.

Eliminating the requirement for licensure of massage therapists does not
protect the public and would set the profession of massage therapy back 50
years. This year, Ohio, for example, celebrated 100 years of massage therapy
licensure. This profession has gained recognition in the health care industry.
Massage therapy is moving into the future, not regressing into the past.

A Lower Form of Regulation Such as Registration is Not a Viable
Alternative

The professions referenced in the 2014 audit, such as individuals who perform
marriages, scrap metal dealers, athletic agents and credit service
organizations who register with the Secretary of State are not health related
professions. Those registered activities pose a relatively low risk of harm to
the public. These individuals have no physical contact with their clients, unlike
massage therapists where the profession itself, involves physical contact with
the client.

Massage clients are routinely vulnerable, unlike clients of the individuals
registered by the Secretary of State. Massage therapy is a recognized health
modality where clients are almost always in a one on one setting with the
massage therapist. Massage clients are even more vulnerable because the
massage client is most often in a state of undress in the massage setting,
requiring the highest degree of confidence and professionalism be maintained.

Registration with the Secretary of State will not provide the professional
expertise that a professional licensing board provides. Chapter 30 Boards
including the Massage Therapy Licensure Board, are established with the
premise that licensed professionals on the boards have the professional
expertise and education necessary to properly evaluate complaints against
persons licensed in those professions. The office of the Secretary of State has
no similar expertise or experience regarding massage therapy.

Conclusion

The Board is the governmental entity whose mission is to protect the public,
regulate the profession and issue licenses. The Board verifies the education
and credentials of all applicants for licensure. Historically, the justification for
the licensure of massage therapists, including in this state, was to provide
professional standards and adequate credentialing necessary to help
distinguish the professionals from prostitution and illicit activity.
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Protecting the public from harm is an inherently governmental function and
the Board is an instrumental component in performing the regulatory duties
that provide public safety. The Board is responsible for investigating and
disciplining unprofessional and unethical conduct in the massage profession
through the complaint process. The Board is the state entity best suited to
receive and resolve complaints due to the nature of some of the complaints.
In addition, when complaints reported to the Board indicate criminal activity;
the Board works diligently with law enforcement in areas where the board
lacks jurisdiction. Because unprofessional sexual activity in massage settings
are difficult cases to prosecute criminally, the Board is the front line of defense
for protecting the public from unethical practice in the profession.

The Board was able to successfully revoke the license of the massage therapist
that sexually assaulted a client, while the corresponding criminal investigation
was not pursued. The civil suit in the case did not result in protecting the
public. Without the action of the Board, and due to the massage therapy
licensure requirements, this individual would still be practicing massage
therapy and potentially continuing to victimize countless other women.

The regulation of the massage professionals, by the board provides a
complaint and investigation process that licensees rely on to keep the business
playing field level. Everyone has to comply with the same clearly defined rules
and ethical standards. Termination of the Board would further open the
gateway for sexual improprieties, prostitution, human trafficking and other
illegal activity. To eliminate the licensure requirement for massage therapists,
the State of West Virginia would be regressing backward instead of moving
forward.

Therefore, the position of the Board is licensure of massage therapists is
necessary to protect the public.










































