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TheWest Virginia Contractor Licensing Board was created by the
1991 Actsof the Legidature (West VirginiaCode 821-11-4). TheBoardis
mandated to protect the public from unfair, unsafe and unscrupulous bidding
and construction practices.

Executive Summary

Issue 1. Compared to Most States, West Virginia Pro-
videsa Low Level of Consumer Protection Against Finan-
cial Loss from Contractors.

Issue2: TheBoardisRequiredtolssuea“ Grandfathered”
License Ten Years after the Effective Date of the Contrac-
tor Licensing Act.

Issue 3: The Board Allows a Licensed Contractor to Re-
new a License up to Two Years after the License’s Expira-
tion Date.

A licensed contractor must renew hisor her license on or beforethe
expiration date by submitting arenewal application and paying the $90 annual
licensefee. Thisrenewed licenseiscontingent upon the contractor beingin
compliancewith the Departmentsof Tax and Revenue, Workers Compensation,
Employment Security, and the Secretary of State. If alicensed contractor fails
to renew thelicenseinatimey manner, heor shemust pay apenalty feeof $25,
inaddition to the $90 annua renewal fee. However, languagein West Virginia
Code 821-11-12isparticularly lenient when it pertainsto thelength of timea
licensed contractor isgiventorenew hisor her license. The Codedlowsatwo
year grace period to renew alicense. Thismeansthat contractorswho
takethefull two yearstorenew their license can get out of payingthe
annual licensefeeduringtheyear sthat areencompassed by thisgrace
period. Moreimportantly, thislong grace period increases the risk
that consumer smay hireunlicensed contractors.
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Issue 4: The Current Annual License Fee Needs to be
Increased in Order to Adequately Handle the Expected
Rise in Consumer Complaints.

Oneof the main functions of the Contractor Licensing Board isthe
licensing of contractors. The Boardissuesalicensethat isvalid for twelve
monthsfromthedate of issuance. Anyonedesiring to becomealicensed con-
tractor must passthe applicablewritten examination, aong with beingincom-
pliance with the appropriate State agencies, and must pay the appropriateli-
censefee. By statute, the Board hasthe authority to establish an annual license
feenot to exceed $150. However, the current fee of $90 that the Board hasin
placeisnot high enough to support the new consumer complaint process, which
isestimated to cost an addtional $350,000, that issupposed to go into effect
onNovember 1, 2002. Thenew consumer complaint processwas established
by Senate Bill 429, which passed during the 2002 Regular Session.

Issue 5: The Contractor Licensing Board Should Con-
sider Adding a Consumer Representative as Part of its
M ember ship.

Proper representation isan important component in determining how
effectiveand efficient aboardis. Accordingto statute, the Contractor Licensing
Board hasten memberswho are appointed by the Governor; however, none
of theten membersarecitizen or consumer representatives. Althoughthe Board
isabiding by theWest VirginiaCode, the current composition of the Board
could beenhanced in order to becomemoreeffectivein representing consumers.
Adding oneto two consumer representativewoul d enablethe Board to become
more baanced in having consumer input involved in Board decisions. Thiswill
becomeimportant when the Board'sconsumer complaint processisestablished
during FY 2003.

Issue 6: The Board Believes that it has the Authority to
Control the Division of Labor’s Budget as it Pertains to
the Contractor Licensing Operation.

TheContractor Licensng Board hasthe power and authority todiscipline
licensed contractors. Inaddition, the Board relieson the Division of Labor to
perform specific administrative dutieswhich are defined in statute. However,
there hasbeen some confusion asto where certain authority and respongbilities
were placed withinthe Contractor LicensngAct. Morespecifically, theBoard
fed sthat it hastheauthority to control thefunding the Division of Labor receives
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fromthe Legidaturefor contractor licensing operations.

Recommendations:

1. TheLegidatureshould consider amending theWest VirginiaCode
to allow for somemethod of financia assurance, such asiinsurance, bonding,
or arecovery fund, to the consumer in order to protect consumersfrom the
unscrupulousand/or incompetent licensed contractors. If arecovery fundisto
be used, the L egidature should consider allowing fines collected to be depos-
ited into therecovery fund.

Level of Compliance: LegidativeAction Required and Taken

The Legidature did address this recommendation during the 2002
Legislative Session. Senate Bill 429, which passed on March 9, 2002, and
isin effect 90 days from passage, revised the West Virginia Contractor
Licensing Act. West Virginia Code 821-11-7(b) now also addresses the
issue of requiring certain contractors to provide some form of financial
assistance.

2. TheLegidatureshould conider eiminating thelanguagein §21-11-
7(b) of theWest VirginiaCode.

Level of Compliance: LegisativeAction Required and Taken

The Legislature also addressed thisrecommendation during the 2002
Legislative Session. Senate Bill 429 dealt with the “ grandfather clause’
issue, and as a result, West Virginia Code §21-11-7(b) was amended to
eliminatethisclause.

3. TheBoard should follow through its actionsto completion by as-
suring that thelegid ation be submitted for the reduction of therenewal period
to 90 daysand that legid ative rulesbe submitted for the setting of a$25 penalty
for each month therenewal islateuntil thefinal expiration period of 90 days

lapses.

4. The Contractor Licensing Board should conider increasing theh
annual license fee in order to adequately fund the Division of Labor’s
Contractor’sLicensing Section dueto the new consumer complaint process.

5. Inanticipation of theexpected increasein consumer complaints, the
L egidature should consider adding acitizen member to the Contractor Licens-
ing Board.
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6. TheLegidatureshould consider compensating Contractor Licens-
ing Board membersan amount comparableto the Manufactured Housing Con-
struction and Safety Board for meetings attended.

7. TheLegidatureshould consder draftinglegidationthat clarifiesor

changesthe relationship between the Contractors Licensing Board and the
Divisionof Labor with regard to budgetary matters.
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A Compliance Monitoring/Further Inquiry Update of the Contractor
Licensing Boardisrequired and authorized by the West VirginiaSunset Law,
Chapter 4, Article 10, Section 5aof theWest VirginiaCode, asamended. As
stated inthe Code, an updateisperformed to determinewhether an agency has
complied with recommendations contained in prior performancereviewsand
toresearch further issuesrelaingtotheinitia evauation.

Objective

ThelL egidativeAuditor previoudy issued areport onthe Board'slow
level of consumer protection againg financia loss, and the Board' srequirement
to issue a*“ grandfathered” license ten years after the effective date of the
Contractor LicensingAct. Thisreview of the Contractor Licensing Boardis
conducted asacompliance monitoring of the previousissues, and asafurther
inquiry into various concerns brought to the L egidative Auditor’ s attention.
The primary objectivesof thereview areto determinethe status of the previous
issuesaswell asto determinethefollowing: 1) Whether the Board'srenewal
graceperiodisexcessive, 2) If theannual licensefee needsto beincreased; 3)
Whether the Board woul d benefit from having aconsumer representative; and
4) If the Contractor Licensing Act needsfurther clarification regarding the
Board sauthority and the Division of Labor’sauthority.

Scope

The Contractor Licensing Board Update coversthe period from July
2001 through August 2002.

M ethodology

Information compiledinthisreport hasbeen acquired throughinterviews,
conversations, and correspondence with Division of Labor representativesand
the chairman of the Contractor Licensing Board. The update alsoinvolved
reviewing Board meeting minutesfrom December 2000 to February 2002;
West VirginiaCode 821-11-1; Legidative Rule, Title 28, Series2; and Senate
Bill 429. In addition, datawas obtained from various statesregarding renewa
periods and board membership. Every aspect of thisreview complied with
Generaly Accepted Government Auditing Standards (GAGAYS).
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Compared to Most States, West Virginia Provides a Low
Level of Consumer Protection Against Financial L oss from
Contractors.

Recommendation 1:

TheL egidature should consider amending theWest VirginiaCodeto
alow for somemethod of financia assurance, such asinsurance, bonding, or a
recovery fund, to the consumer in order to protect consumersfrom unscrupulous
and/or incompetent licensed contractors. If arecovery fundisto beused, the
L egidature should consider allowing fines collected to be deposited into the

recovery fund.
L evel of Compliance: L egidativeAction Required and Taken

The Legidature did address this recommendation during the 2002
Legidative Session. SenateBill 429, which passed onMarch 9, 2002, andisin
effect 90 daysfrom passage, revised the West VirginiaContractor Licensing
Act. West VirginiaCode §21-11-14 now al so addressestheissue of requiring
certain contractorsto provide someform of financia assurance. West Virginia
Code §21-11-14 statesin part:

The board has the power and authority to impose the
following disciplinary actions: ... Order a contractor who
has been found, after a hearing, to have violated any
provisionsof thisarticle or therulesof the board to provide,
as a condition of licensure, assurance of financial
responsibility. Theformof financial assurance may include,
but isnot limited to, a surety bond, a cash bond, a certificate
of deposit, an irrevocable letter of credit or performance
insurance: Provided, That the amount of financial
assurance required under this subdivision may not exceed
thetotal of the aggregate amount of the judgmentsor liens
levied against the contractor or the aggregate value of any
corrective work ordered by the board or both: Provided,
however, That the board may remove this requirement
for licensees against whom no complaints have been filed

for a period of five continuous years. (Emphasis added.)

This amendment should allow for the necessary protection that
consumersneed from unscrupul ous or incompetent licensed contractors.
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The Board is Required to Issue a “ Grandfathered”
License Ten Years after the Effective Date of the
Contractor Licensing Act.

Recommendation 2:

The Legidature should consider diminating thelanguagein §21-11-
7(b) of theWest VirginiaCode.

L evel of Compliance: L egidativeAction Required and Taken

TheLegidature a so addressed thisrecommendati on during the 2002
Legidative Session. SenateBill 429 dedt withthe* grandfather clause” issue.
West VirginiaCode §21-11-7(b) was amended to read asfollows:

A person holding a business registration certificate to
conduct businessinthisstate asa contractor onthethirtieth
day of September, one thousand nine hundred ninety-one,
may register with the board, certify by affidavit the
requirements of subsection (c), section fifteen of thisarticle
and pay such license fee not to exceed one hundred fifty
dollars and shall be issued a contractor’s license without
further examination: Provided, That no license may be
issued without examination pursuant to this subsection
after thefirst day of April, two thousand two. (Emphasis
added.)

Thedimination of the* grandfather clausg’ will bebeneficid totheBoard
inacoupleof ways. First, it will help easethework load of the Contractor
Licensing gtaff. Secondly, most companieswho requestedto be* grandfathered”
had beenworkingillegaly sncetheinception of the Contractor Licensing Board.
Sincethe* grandfather clause” isno longer in effect, these companieswho are
workingillegaly will not beableto be* grandfathered” and will havetotakean
examination.
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Further Inquiry Section:

“Contractors who take
thefull two yearstorenew
their license can get out of
paying the annual license
fee during the years that
are encompassed by this
grace period...this long
graceperiodincreasesthe
risk that consumers may
hire unlicensed contrac-
tors.”

“West Virginia’srenewal
period of two years is
rather long compared to
those of the selected
states.”

< d3RAFT

The Board Allows a Licensed Contractor to Renew a
Licenseup to Two Yearsafter theLicense'sExpiration Date.

A licensed contractor must renew hisor her license on or beforethe
expiration date by submitting arenewal application and paying the $90 annual
licensefee. Thisrenewed licenseiscontingent upon the contractor beingin
compliancewith the Departmentsof Tax and Revenue, Workers Compensation,
Employment Security, and the Secretary of State. If alicensed contractor fails
to renew thelicenseinatimely manner, heor shemust pay apenalty feeof $25,
inadditiontothe$90 annual renewal fee. However, languagein\West Virginia
Code 821-11-12isparticularly lenient when it pertainsto thelength of timea
licensed contractor isgivento renew hisor her license. The Codedlowsatwo
year grace periodto renew alicense. Thismeansthat contractorswhotake
thefull twoyear storenew their licensecan get out of paying theannual
licensefeeduringtheyearsthat areencompassed by thisgrace period.
More importantly, this long grace period increases the risk that
consumer smay hireunlicensed contractors.

It should be noted that while the Legislative Auditor’s Office was
reviewing thisissue, the Board, at its June 27, 2002 meeting, voted to reduce
therenewal grace period fromtwo yearsto 90 daysafter the expiration date of
thelicense. Sincethisrequiresastatutory change, the Board will need to submit
legidation for the 2003 Legidative Session. For laterenewals, theBoard a so
voted to amend itslegidlative rules by changing the late fee to $25 for each
month therenewad islateuntil itsfinal expiration period of 90 dayslapses. The
Board isto be commended for these actions asthese changeswill improvethe
licensing of contractors. Beforethese changestoitslegidativerulescantake
effect, the Board must submit them to the L egislaturefor approval during the
2003 Regular Session.

Renewal Periods Utilized by Other Sates

Renewad periodsof surrounding stateswerereviewed. Of thebordering
gates, only Maryland, Virginiaand Ohio have contractor licensng boards. South
Carolinaand New Mexicowereadded in place of Kentucky and Pennsylvania
AsTable1shows, West Virginia srenewal period of two yearsisrather long
compared to those of the selected states. All stateshad a90day period except
for Virginia, which had asix month period.
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Tablel
Renewal Periods For Selected Sates*

Sate TimeFrameGiven To Renew
Maryland 90 Days
Virginia 6 months
Ohio 90 Days
South Carolina 90 Days
New Mexico 3months
West Virginia 2years

*Kentucky and Pennsylvania do not license contractors.

Conclusion

TheWest VirginiaContractor Licensing Board hasalenient timeframe
regarding licenserenewal. Allowingalicenseeto renew alicenseup totwo
yearsbeyond the expiration dateisrather excessive compared to other states.
Reducing the grace period will help prevent contractorsfromworking for upto
two yearswithout alicensebeforethey decideto renew. Inaddition, not paying
the $90 annual renewal feefor each of thetwo yearsthat acontractor doesnot
renew will bediminated. Finally, decreasing thetwo year renewal period will
hel p keep licensed contractorsin compliancewith other State agenciesand will
help assure consumersthat they are dealing with alicensed contractor. It
should be noted that thisissue was discussed during the June 27, 2002 Board
meeting, in which the membersvoted to reduce the grace period from two
yearsto 90 daysbeyond theexpiration date, which will requirelegidationto be
submitted during 2003 Legidlative Session. Inaddition, the Board voted to
amenditslegidativeruleschanging thelatefeeto $25 each month the renewa
islateuntil thefina expiration period of 90 dayslapses.
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Recommendation 3:

The Board should follow through itsactionsto completion by assuring
that thelegidation be submitted for the reduction of the renewal period to 90
daysand that | egid ative rules be submitted for the setting of a$25 penalty for
each monththerenewd islateuntil thefina expiration period of 90 days|apses.
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“..theBoard hasthe
authority to establish an
annual license fee not to
exceed $150...thecurrent fee
of $980 that the Board has
in placeisnot high enough
to support thenew consumer
complaint process.”
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The Current Annual License Fee Needs to be Increased
in Order to Adequately Handle the Expected Risein
Consumer Complaints.

Oneof themain functions of the Contractor Licensing Boardisthe
licensing of contractors. TheBoardissuesalicensethatisvalidfor 12 months
fromthedate of issuance. Anyonedesiring to becomealicensed contractor
must passthe applicabl ewritten examination, along with being in compliance
with the appropriate State agencies, and must pay the appropriatelicensefee,
By statute, the Board hasthe authority to establish an annud licensefeenot to
exceed $150. However, the current fee of $90 that the Board hasin placeis
not high enough to support the new consumer complaint process, whichis
estimated to cost an additional $350,000, that issupposed to gointo effect on
November 1, 2002. The new consumer complaint processwas established
by Senate Bill 429, which passed during the 2002 Regular Session.

Satute Requirement and Legidative Rule

The Contractor Licensing Board ismandated by statuteto establish
application and annual licensefees. West VirginiaCode §21-11-8 statesin

part:

Alicenseissued under the provisionsof thisarticleexpires
one year from the date on which it isissued. The board
shall establish application and annual license fees not to
exceed one hundred fifty dollars.

TheContractor Licensing Boardisabiding by thisstatutory requirement.
Legislative Rule, 828-2-5.3 statesin part, “ Any person desiring alicense
shall, at thetime of application, pay theannual fee of $90.00, asestablished
bytheBoard.” TheBoard had originally established thefeeat $100 after the
Contractor Licensing Act went into effectin 1991, and then lowered it to $90
in1993.

New Legidative Rule and Consumer Complaint Process

Under the authority of West VirginiaCode §21-11-14, the Board was
required to proposealegidativeruleregarding theinvestigation and resolution
of al consumer complaintsmadeagainst licensed contractors. LegidaiveRule,
Title 28, Series 3 hasbeen passed by the Legidature and will bein effect on
November 1, 2002. Thislegidativerule establishescriteriafor thereceipt,
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investigation and resol ution of complaints against licensed contractors. In
addition, thisrulewill makeit easier for consumersto fileacomplaint. For
instance, instead of aconsumer having to obtain either amagistrate or circuit
court judgment against alicensed contractor, the consumer will beabletofilea
complaint directly with the Board, and the Board will be responsible for
investigating and resolving thosecomplaints. Asaresult, theamount of complaints
should increase significantly. Sincethe number of consumer complaintsis
expected toincrease, the Division of Labor will need to hire more compliance
officersand administrative staff in order to adequately handletheinflux. The
Division hasestimated that it will need anincrease of approximately $350,000
whichwill go towardsthe hiring of five new field officers, two new clerical
positions, and related expenses.

The Board does not Intend to Increase the Annual License Fee

Accordingto Divison of Labor representatives, thepresent level of the
Contractor Licensing Board Fund will not sufficiently support the Contractor
Licens ng Section when the new consumer complaint processgoesinto effect.
Asprevioudy mentioned, the Division of Labor hasrequested approximately
$350,000in additional funding fromthe Legidature. Thefundsneeded could
comefrom either the State’ sgeneral revenue appropriation or by way of an
increaseintheannud licensefee. However, theDivision of Labor wasinformed
that generd revenuefundssamply arenot available. Therefore, theonly possible
funding sourceisanincreasein the annual licensefee. Division of Labor
representativesarein favor of a$25 increaseintheannual licensefee, which
would raise the fee from $90 to $115. Despite the need to fund the new
consumer complaints processand thefact that WV C §21-11-8 stipul atesthat
the Board has the authority to raise the annual license fee up to $150, the
current Board does not support increasing thelicensefee and fed sthat the $90
feeshould remainintact.

Conclusion

Dueto the expected risein the number of consumer complaintsthe
Board will receive, anincreasein staff iswarranted to help compensatefor this.
TheDivisonof Labor hasrequested additiona funding, first fromtheLegidature
and thenfrom the Board, of approximately $350,000 for the purpose of setting
up thenew consumer complaintsprocess. Thesetup of thisnew processincludes
hiring five new field officers, two new clerical positions, and related expenses.
Increasing theannud licensefeeistheonly viable option that the Board hasin
order to meet these needs. However, the Board does not want to increasethe
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annual fee. Ontheother hand, Division of Labor representativesfed that afee
increaseisnecessary to adequately support the Contractor Licensing Section.

Recommendation 4:

The Contractor Licensing Board should consider increasing theannua
licensefeein order to adequately fund the Division of Labor’s Contractor
Licensing Section dueto the new consumer complaint process.
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DRAFT

Page 22 September 2002



| ssueb

“Adding one or two
consumer representatives
would enable the Board to
become more balanced in
having consumer input

involved in Board
decisions.”
“Sincethe Board consists

of primarily representatives
of the various contracting
industries, it has the
appearanceof being biased
towards the contractor.”
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The Contractor Licensing Board Should Consider Adding
a Consumer Representative as part of its Member ship.

Proper representationisan important component in determining how
effectiveand efficient aboardis. According to Satute, the Contractor Licensing
Board hasten memberswho are appointed by the Governor; however, none
of theten membersare citizen or consumer representatives. Although the
Board isabiding by the West VirginiaCode, the current composition of the
Board could be enhanced in order to become more effectivein representing
consumers. Adding oneto two consumer representativeswould enablethe
Board to become more balanced in having consumer input involvedin Board
decisions. Thiswill becomeimportant when the Board’sconsumer complaint
processisestablished during FY 2003.

Statute Requirement and the Need for a Consumer
Representative

Itisimportant that the Contractor Licensing Board bewell-balanced
and objective. SincetheBoard consistsof primarily representatives of
thevarious contracting industries, it hasthe appear ance of being bi-
ased towar dsthecontractor. However, the Board isadhering to statute.
West VirginiaCode §21-11-4 statesin part:

The board shall consist of ten members appointed by the
governor by and with the advice and consent of the Senate
for terms of four years. Such members shall serve until
their successors are appointed and have qualified. Eight
of the appointed members shall be owners of businesses
engaged in thevarious contracting industries, with at |east
one member appointed from each of the following
contractor classes. Oneelectrical contractor, onegeneral
building contractor, one general engineering contractor,
one heating, ventilating and cooling contractor, one
multifamily contractor, one piping contractor, one
plumbing contractor and one residential contractor, as
defined in section three hereof. Two of the appointed
members shall be building code officials who are not
members of any contracting industry...
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Although the Board isabiding by thisstatutory requirement, it doesnot
have amember who representsthe consumer. \When the new consumer com-
plaint processgoesinto effect on November 1, 2002, it should have asignifi-
cant impact on theamount of complaintsthat the Board receives. Sincecon-
sumer complaintsare expected to increase, not having aconsumer or citizen
member could givethe appearancethat the Board isnot being asobjectiveas
it should towardsconsumers. Therefore, consumer representation onthe Board
should be considered. However, the Board isnot in favor of adding acon-
sumer representative as part of its membership. According to the Board's
Chairman, including acitizen or consumer representative* would only compli-
catetheprocedures.” Ontheother hand, Division of Labor representatives
areinfavor of adding aconsumer or citizen representativeto the Board'smem-
bership.

Composition of Similar Boards in Other States

TheL egidativeAuditor obtained information regarding themembership
of certain licensing boardsthroughout the country. Information wasgathered
for thestates of Maryland, Virginia, Ohio, South Carolina, and New Mexico.
Theresultsareasfollows: 1) Maryland’ sBoard of Heating, Ventilation, Air
Conditioning and Refrigeration Contractors utilizes aseven member board,;
two of whom areconsumer member s. Itisworth noting that thetwo consumer
members serve as Chairman and Vice Chairman; 2) Virginia's Board for
Contractors is comprised of 13 members which includes seven licensed
contractors, threetradesman, onebuilding official, and two citizen members;
3) The Ohio Congtruction Industry Examination Board consstsof 17 members,
includingonemember whoisarepresentativeof the public; 4) The South
CaraolinaContractors Licensing Board consistsof eight members, including
two consumer member swho must be gppointed from thepublic at large; and
5) New Mexico’'sCongtruction I ndusiiies Commission hasninemembers. One
member must e aiesiaent who is inot aiicensed contractor or certified
journeyman and r epr esentsthe peopleof New Mexico. Table2 providesa
summary of how West Virginia compares to these other states regarding
consumer representation on their respectivelicensing boards.
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“Not only do similar
licensing boards in other
states have citizen
members, but other
licensing boards within
West Virginiado aswell...”
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Table?2
Citizen Member ship Status Of Select Sates

HasConsumer/ Number Of Consumer/

Sate Citizen Member (9) Citizen Member ()
Maryland Yes Two
Virginia Yes Two
Ohio Yes One
South Carolina Yes Two
New Mexico Yes One
West Virginia No None

Composition of Other Licensing Boards in West Virginia

Not only dosmilar licensng boardsin other gateshavecitizen members,
but other licensing boardswithin West Virginiado aswell, and every health
professional licensing board within Chapter 30 isrequired to have consumer
representation. West VirginiaCode 830-1-4astatesin part:

Notwithstanding any provisions of thiscodeto the contrary,
the governor shall appoint at least one lay person to
represent the interests of the public on every health
professional licensing board which is referred to in this
chapter.

ThelL egidativeAuditor examined the composition of five other West
Virginiaboards. Theresultsareasfollows: 1) The Manufactured Housing
Congtruction and Safety Board iscomprised of six gppointed membersand the
Commissioner of the Division of Labor, who servesaschairman. Inaddition,
at least two of the members must represent and be consumers; 2) The
Board of Architectsiscomprised of seven members, fiveof whom arearchitects,
andtwo should belay members; 3) TheBoard of Barbersand Cosmetologists
consistsof four professional membersand onelay member ; 4) TheBoard of
Pharmacy consistsof five practicing pharmacistsand two public members,
and 5) The Board of Osteopathy iscomposed of five members, includingtwo
lay members. Table 3 providesasummary of how the Contractor Licensing
Board comparesto other licensing boards within West Virginiaregarding
consumer representation ontheir respectivelicensing boards.
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Table3

Citizen Member ship StatusOf Select West Virginia Licensng Boar ds

HasCitizen/Lay | Number Of Citizen/Lay
Board Members Members
Manufactured Housing

Congtruction & Safety Yes AtlLeast Two
Architects Yes Two
Barbers& Cosmetologists Yes One
Pharmacy Yes Two
Osteopathy Yes Two

Contractor Licensing No None

Board Recelves No Compensation for Its Services

Presently, Contractor Licensing Board members do not receive
compensation for attending Board meetings. West VirginiaCode §21-11-4
states in part, “ Board members shall receive no remuneration for their
service, but shall be reimbursed for their actual expensesincurred in the
performanceof their dutiesassuch.” However, the Manufactured Housing
Construction and Safety Board, whichisadministered by the Division of Labor
aswell, doesreceive compensation. West VirginiaCode 821-9-3 statesin
part, “ Each member shall receive fifty dollars for each day or portion
thereof spent in attending meetings of the board and shall be reimbursed
for all reasonable and necessary expensesincurred incident to his duties
as a member of the board.” It does not seem equitable that one of these
boards receives compensation while the other onedoesnot. Compensating
Contractor Licensing Board memberswould alow them to be on morelevel
termswith their fellow Manufactured Housing Board membersand should
providean evengresater incentiveto attend Contractor Licensing Board mestings.

Conclusion

The Contractor Licensng Board isabiding by thestatuteregarding its
composition. Although the Board is not mandated to have a consumer
representative, it would benefit the Board and the public to have at least one
member represent the consumer due to the expected increase in consumer
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favor of consumer representation; however, Board membersarenot.

Recommendation 5:

In anticipation of the expected increasein consumer complaints, the
L egidature should consider adding acitizen member to the Contractor Licens-
ing Board.

Recommendation 6:

The L egidature should consider compensating Contractor Licensing
Board members an amount comparabl eto the Manufactured Housing Con-
struction and Safety Board for meetings attended.
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The Board Believes that it has the Authority to Control
the Division of Labor’s Budget as it Pertainsto the
Contractor Licensing Operation.

TheContractor Licensing Board hasthe power and authority todiscipline
licensed contractors. Inaddition, the Board relieson the Division of Labor to
perform specific administrative dutieswhich aredefined in statute. However,
there hasbeen some confusion asto where certain authority and responsbilities
were placed withinthe Contractor LicensngAct. Morespecificaly, theBoard
fed sthat it hastheauthority to control thefunding the Division of Labor receives
fromtheLegidaturefor contractor licensing operations.

Confusion Within the Satute

Division of Labor representativesfeel that the Contractor Licensing
Act does not provide aprecise distinction between the authority of theBoard
and that of the Commissioner with respect tothe Board' sfunding. Thishasled
to adifference of opinion between the Contractor Licensing Board and the
Division of Labor regarding who hasthe authority to control the Division of
L abor’scontractor licensing budget. Mainly, the confusion stemsfrom West
VirginiaCode §21-11-17 which statesin part:

The board shall keep a record of all actions taken and
account for moneysreceived. All moneysshall be deposited
in a special account in the state treasury to be known as
the “West Mirginia Contractor Licensing Board Fund” .
Expenditures from said fund shall be for the purposes set
forthinthisarticleand are not authorized fromcollections
but are to be made only in accordance with appropriation
by the Legislature and in accordance with the provisions
of article three, chapter twelve of this code and upon the
fulfillment of the provisions set forth in article two, chapter
five-a of this code...

Asaresult of the aforementioned code site, the Contractor Licensing
Board feelsthat it hasthe authority to tell the Division of Labor how much
money should be spent regarding the contractor licensing budget. However,
theDivisonof Labor believesthat authority belongstotheLegidature. Therefore,
theLegidativeAuditor requested alega opinionfrom Legidative Servicesin
order to provideadistinction between the authority of the Board and that of the
Divisonof Labor. Lega staff from Legidative Servicesresponded by stating
thet:

The Contractor Licensing Board Page 29



“..thereisno clear ansver
astowhether theBoardor the
Division hasthe authority in
thisor smilar stuations”

Page 30

DRAFT

Unfortunately, there is no clear answer as to whether the
Board or the Division has the authority in this or similar
situations. Thereisan absence of statutory guidance asto
how these parties are to operate in the awkward
arrangement they share... the problem should be addressed
by additional legislation which clarifies or changes the
relationship between these parties.

Thisproblemisrelated to theissue of funding the consumer complaint
process, mentioned in Issue 4 of thisreport. Other possibleremediesfor this
problem includethe L egidature statutorily mandating the Board toraiseit’'s
contractor licensing fees, or the L egidature appropriating moniesfrom another
sourceto fund theimplementation of the complaint process. However, this
would not addressthelong-term problemsthat exist inthe current arrangement
between the Board and the Division.

Recommendation 7:

The Legidature should consider drafting legidation that clarifiesor
changestherel ationship between the ContractorsLicensng Board and the Di-
vision of Labor with regard to budgetary matters.
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WEST VIRGINIA LEGISLATURE

Performance Evaluation and Research Division

Building 1, Room W-314

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0610
(304) 347-4890

(304) 347-4939 FAX

John Sylvia

Director

July 30, 2002

James Lewis, Commissioner
Division of Labor

Building 6, Room 749
Charleston, WV 25305-0570

Dear Mr. Lewis:

This is to transmit a draft copy of the Compliance Monitoring/Further Inquity Update of the
Contractor Licensing Board. This report is scheduled to be presented at the Sunday, August 18,
2002 interim meeting of the Joint Committee on Government Operations in Wheeling. Itis expected
that a representative from your agency be present at the meeting to orally respond to the report and
answer any questions the committee may have. If you would like to schedule an exit conference to
discuss any concerns you may have with the report between July 31, 2002 and August 5, 2002, please
notify us. We need your written response by noon on August 7, 2002 in order for it to be included
in the final report.

We request that your personnel treat the draft report as confidential and request that it not

be disclosed to anyone except those agency employees who will prepare the response to the report
or who will participate in the exit conference. Thank youfor your cooperation.

mcerely,
y j/ oS
N\

hn Sylvia  §

JS/cn :
c: Fran Cook, Deputy Commissioner, Division of Labor

Joint Committee on Government and Finance
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