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Executive Summary
Issue 1:

The Legislative Auditor
found that the Board has
adequate legal authority and
administrative procedures in
place to license qualified
practitioners.

The Board’s responses to two
incidences which occurred
during the three-year scope of
this audit, placed the public
at risk because of untimely
actions by the Board.

The Board of Dental Examiners Has An
Adequate Licensing Process to Protect the
Public If Followed Properly; However, the
Board Needs to Engage in Proper Procedures
to Ensure Public Safety.

The Legislative Auditor reviewed the licensing process of the Board of
Dental Examiner to determine its adequacy in protecting the public. The Board
is charged with licensing dentists in order to protect the public health and safety.
The Legislative Auditor found that the Board has adequate legal authority and
administrative procedures in place to license qualified practitioners. However,
the requirement of immediate reporting of some types of information, the
requirement of criminal background checks for licensees, and the development
of a protocol for timely reporting of information to the members of the Board
would strengthen the licensing process. There is also a need for the Board to
define the types of situations that require immediate reporting by licensees, and
to describe the actions for licensees to take.
Despite an adequate process to license dental practitioners, the
Legislative Auditor found that the Board’s responses to two incidences which
occurred during the three-year scope of this audit, placed the public at risk
because of untimely actions by the Board. In the first incidence, which was a
mortality report relating to the administration of general anesthesia, the Board
staff did not provide timely information to the Board members. Following the
members’ receipt of information at the time of the licensee’s renewal application
for his anesthesia permit, the Board did not investigate the cause of the incidence
in order to evaluate the risk to the public safety. The Board did not investigate
this incidence until it received a complaint 14 months after the mortality occurred.
The second incidence involved a dentist who was practicing on patients
while in a confused and disoriented condition. The Board received a complaint,
and its investigation verified the situation, so the Board immediately suspended
the dental license, and set a hearing date for 80 days in the future. This meant
that the Board was prepared to keep the dentist from practicing for 80 days.
However, the Board did not afford proper due process to the dentist, and so
reinstated the license after about two weeks. When the license was reinstated,
the cause of the dentist’s behavior was unexplained, the public was still at risk
and the Board’s initial concerns for the public safety had not been alleviated.
The Legislative Auditor contends that the situation warranted action to restrict
the dentist’s practice as soon as possible in order to protect the public. The
Board of Dental Examiners
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Board had the legal authority to apply to circuit court for an injunction to keep
the dentist from practicing, but did not take this action. Further, the Board kept
the same hearing date in the future instead of trying to expedite the hearing
process in order to limit the public risk while protecting the licensee’s due process
rights.
The Board’s responses to these two incidences appear to be due to
poor
judgement
on the part of the Board. There is an apparent need for the
The Board’s responses to
these two incidences staff and Board members to receive appropriate training with respect to the
appear to be due to poor proper response to situations that present a threat to the public.
judgement on the part of
the Board.

Recommendations
1.

The Board of Dental Examiners should respond appropriately to
all serious reports of malpractice and serious incidents as its authority
allows.
2.
The Board of Dental Examiners should adopt a definition of serious
incidents and a policy and procedure on how to receive information and
how to disseminate such information to Board members.
3.
The Board of Dental Examiners should require a criminal
background check at the time of the application for a dental license, and
periodically thereafter.
4.
The Board of Dental Examiners should require that licensees report
all malpractice lawsuits at the time of filing.
5.
The Legislature should consider requiring all professional
practitioners licensed by Chapter 30 boards to report all malpractice
lawsuits at the time of filing to their respective licensing boards.
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Review Objective, Scope and Methodology
The West Virginia Sunset Law, Chapter 4, Article 10 requires the
Legislative Auditor to conduct a Regulatory Board Evaluation of the Board of
Dental Examiners prior to July 1, 2006. The evaluation is required to assess
whether the Board complies with the policies and provisions of Chapter 30 of
the West Virginia Code, all other applicable laws and rules; whether the Board
follows a disciplinary procedure which observes due process rights and protects
the public interest; and whether the public interest requires that the Board be
continued.

Objective
Prior to this evaluation, the Legislative Auditor was aware of a death
that had occurred in 2002 following oral surgery. The knowledge of this event
led the Legislative Auditor to review the licensing procedures of the Board of
Dental Examiners to determine whether the Board is protecting the public health
and safety through its licensing procedures. For this evaluation the Legislative
Auditor reviewed the process of licensing new dental practitioners, and renewing
dental licenses and anesthesia permits. The intent of the evaluation was to
examine if the Board had adequate legal authority to respond appropriately to
any incident that may place the public at risk. Also, the review intended to
examine the Board’s process of requesting and receiving appropriate
information, and the decisions that resulted from this process.

Scope
This evaluation covers the period from January 2002 through August,
2005.

Methodology
This evaluation was developed from a review of the West Virginia Code,
interviews with the staff members of the Board of Dental Examiners, examinations
of Board meeting minutes and complaint files. Information gained from the
Board staff was specific in regard to actions taken by the Board in the two
situations examined for this evaluation. Individual members of the Board were
not interviewed because the factual evidence and the assistance from the Board’s
staff were sufficient to provide complete information regarding the response of
the Board in the two situations. Every aspect of this evaluation complied with
Generally Accepted Government Auditing Standards (GAGAS).

Board of Dental Examiners
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Issue 1
The Board of Dental Examiners Has An Adequate
Licensing Process to Protect the Public If Followed
Properly; However, the Board Needs to Engage in Proper
Procedures to Ensure Public Safety.

Issue Summary
The Board of Dental Examiners is charged with licensing dentists in
order to protect the public health and safety. The licensing process includes
licensing applicants for new licenses and renewing licenses for practicing
practitioners. The Board has adequate legal authority and administrative
procedures in place to license qualified practitioners or to deny, suspend or
revoke licenses to protect and safeguard the general public. The Board also
Although the Board has requests and receives adequate information between renewal periods to
an adequate licensing adequately oversee the performance of current licensees, but there is room for
process, the Board needs to strengthening this area. Although the Board has an adequate licensing process,
follow proper procedures the Board needs to follow proper procedures to safeguard the public. In one
to safeguard the public.
case when the death of a patient was reported to the Board’s staff by an oral
surgeon in December 2002, the Board’s staff did not respond to the initial call
from the dentist by immediately informing Board members. When Board
members were informed in July 2003 during the renewal application of the
dentist’s anesthesia permit, the Board did not initiate an investigation to review
and evaluate the dentist’s anesthesia procedures. The Board continued to renew
the dentist’s specialty license and anesthesia permit for three years after the
incident. Action was taken by the Board only after a complaint was made to
the Board in February 2004.
Another incident occurred when a patient complained that a dentist
was practicing in a confused and disoriented manner. An initial investigation
found that this situation had occurred on other occasions. The Board immediately
suspended the license but without giving the licensee proper due process. At
the same time that the Board suspended the license, it also scheduled a hearing
for June 4, 2004. About two weeks later the Board reinstated the license
because it acknowledged the license was suspended improperly. When the
Board reinstated the license it also amended the complaint and kept the hearing
scheduled for June 4. However, when the license was reinstated, the cause of
the dentist’s behavior was still unexplained, the public was still at risk, and the
Board’s initial concerns for public safety had not been alleviated. The Legislative
Auditor contends that the circumstances warranted action to restrict the dentist’s
practice as soon as possible, in order to protect the public. The Board had the
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legal authority to apply in circuit court for an injunction to enjoin the dentist and
stop him from practicing. If this action had failed, the Board could have limited
the amount of time that the dentist was practicing through setting a hearing date
sooner than June 4 and still give the licensee due process. Instead, after reinstating
the license, the Board pursued a course of action that allowed the dentist to
continue to practice without restriction for a period of time that placed the
public at risk. Instead of suspending the license as soon as possible using
proper procedures, the Board followed a course of action that took seven
months and resulted in the Board entering into a settlement agreement that
states that it should not be construed “as a disciplinary action taken by the
Board.” The settlement agreement was entered into against the legal advice of
the Board’s counsel. Also, no formal action was taken against the dental hygienist
who was aware of the unsafe environment and did not report it to the Board as
she is required by law.
There is an apparent need
for the staff and board
members to receive
appropriate training with
respect to the proper
response to incidents that
present a threat to the
public.

The responses to these two incidences appear to be the result of poor
judgement on the part of the Board. There is an apparent need for the staff and
board members to receive appropriate training with respect to the proper
response to incidents that present a threat to the public. There also is a need
for the Board to establish appropriate protocol for defining the types of situations
that require immediate reporting by licensees, and to describe the types of
action to take.
______________________________________________________________________________

The Board of Dental Examiners Has An Adequate Process
for Issuing New Licenses
The regulation of professions in the state has at its foundation the
protection of the public and oversight of the practitioner. In Chapter 30-1-1a,
the Legislature explains that:
The Board of Dental
Examiners has statutory
authority under §30-4-5 to
issue, renew, deny,
suspend, revoke or
reinstate licenses, and
discipline licensees.
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“... The fundamental purpose of licensure and registration
is to protect the public, and any license, registration,
certificate or other authorization to practice issued
pursuant to this chapter is a revocable privilege.”
The Board of Dental Examiners has statutory authority under §30-4-5 to issue,
renew, deny, suspend, revoke or reinstate licenses, and discipline licensees.
The Board has an adequate administrative process to license new dentists that
adheres to general guidelines issued by the American Dental Association. The
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process is as follows:
•

New dentists. West Virginia applicants must pass a clinical board
such as the North East Regional Board (NERB) based on knowledge
and clinical skills, and a national written exam from the American Dental
Association. Other applicants must pass a state or regional clinical
board exam comparable to NERB and the ADA written exam. The
clinical skills part of the board exam is conducted at the state dental
schools by a team consisting of in-state and out-of-state dentists. NERB
issues the final results to the Board. In addition, the applicant must
document education and complete a medical exam, pass an examination
on specific laws, submit two recommendations and be interviewed by
the Board.

•

Speciality licenses. Following the award of a general license, the
dentist can apply for a speciality license that limits the dentist to practice
only in the speciality but allows advertising of the licensed speciality. In
order to receive the specialty, the dentist is examined by a team of
dentists practicing the speciality in the state. The team reviews the
dentist’s credentials and interviews the dentist. After receiving the
speciality, only one license is issued to the dentist annually. Specialities
are issued in eight areas in the practice of dentistry in the state: oral
surgery; orthodontics; oral pathology; periodontics; prosthodontics;
pediatric dentistry; endodontics and public health.

•

Dentists licensed by other states. Dentists may come into the state
and receive a license if their license in another state is not under discipline,
they meet the general standards for licensure in West Virginia, and they
have no felony convictions. Information about out-of-state licensed
dentists is transmitted through the National Practitioner Data Bank.1

•

Anesthesia permits. There are 53 anesthesia permits issued presently
by the Board to oral surgeons in the state. These are required by state
code when anesthesia is delivered intravenously by the oral surgeon in
the dental office. Two members of the Board’s Anesthesia Committee
(who are also permit holders) examine anesthesia permit holders, and
inspect their facilities. Re-examinations, and facility inspections are
conducted every five years. New facilities are inspected before they
are allowed to be used.

There are 53 anesthesia
permits issued presently by
the Board to oral surgeons
in the state.

1

The National Practitioner Data Bank is a national alert system for information
to direct inquiry into specific areas of a practitioner’s licensure, medical
malpractice payment history, and record of clinical privileges. State licensing
boards have access to this information.

Board of Dental Examiners
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The Process of Oversight Between Renewal Periods is
Adequate but Could be Improved

An important stage of
licensure is the process of
determining whether to
renew, suspend, or revoke
a license of a current
licensee based on the
ongoing oversight of a
licensee’s qualifications
and competency.

Licenses and anesthesia permits are renewed on an annual basis, but
not on the same cycle. An important stage of licensure is the process of
determining whether to renew, suspend, or revoke a license of a current licensee
based on the ongoing oversight of a licensee’s qualifications and competency.
Once a practitioner is licensed, the Board must have adequate and timely
information to ensure that a licensee is continuing to practice dentistry to the
standards required by the Board to protect the public health and safety. This
information is needed at the time of renewal as well as between renewal periods.
The Legislative Auditor finds that the Board requests or receives
information at or between renewal periods regarding the performance of licensed
dentists. Such information can come through a complaint initiated by a citizen,
or a Board member or through some other means. If the Board receives
information regarding incompetence or inappropriate practices of a dentist, the
Board has authority to investigate and determine probable cause before taking
any disciplinary action against a licensee. The Board also has the power to
seek an injunction against the practice of a professional if immediate action is
necessary. Also, as of 2005, all licensing boards have the statutory authority to
immediately suspend a license if a board determines that the public is in immediate
danger.
In reviewing the licensing process, the Legislative Auditor identified
four areas that can be strengthened. They are:
•

Defining what constitutes
a reportable event, and
requiring that such
information be submitted
at the time the incident
occurs will improve the
Board’s ability to protect
the public.
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The Board does not require licensees to report a serious incident
at the time it occurs. Although the Board began requiring that dentists
renewing their licenses in 2005 report complaints, disciplinary actions
or consent orders filed by any person, hospital, dental society or dental
board, and any malpractice judgements against the dentist or insurance
settlements, this information is required to be reported only at the time
of renewal. Dentists with anesthesia permits are required to report any
mortality or morbidity associated with the use of sedation and/or general
anesthesia. The license and anesthesia permit renewal cycles are such
that this information could be received by the Board as long as 12
months after the event. In addition, this requirement limits not only
when the events are to be reported to the Board, but also defines which
events are to be reported. Other serious incidents might occur during
the dentist’s practice which should also be reported immediately to the
Board. Defining what constitutes a reportable event, and requiring that
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such information be submitted at the time the incident occurs will improve
the Board’s ability to protect the public.
•

The Board does not require a licensee to report malpractice
lawsuits at the time of filing against the practitioner. The Board
required for the first time in 2005 that practitioners renewing their licenses
report malpractice settlements in the past year. The way the request is
worded, the licensee would not have to report the malpractice case
until after it has been settled, which could be years after the incident
occurred. The allegations or incidents in a malpractice suit could be
grounds for the Board to investigate to determine if appropriate action
is necessary. Therefore, it is necessary that the Board receive such
information at the time of the filing of the malpractice suit to evaluate the
seriousness of the incident and whether the public is at risk. This
information should be forwarded to the Board not only at the
time of renewal, but also at any time between renewal periods.

•

The Board does not require that information about serious
incidents and malpractice lawsuits be immediately forwarded to
the board members. When a death occurred in an oral surgeon’s
office in 2002, the surgeon informed the Board by telephone on the
date of the incident. However, members of the Board did not learn of
the patient death until seven months later when the oral surgeon applied
to renew his anesthesia permit in 2003. An incident of this nature should
have been immediately forwarded to each Board member in order to
expedite any decisions and take any immediate actions necessary to
protect the public.

•

The Board does not require criminal background checks. The
Board is required to issue licenses to new applicants who are of good
moral character. The Board can suspend or revoke a license from any
dentist convicted of a felony. However, the Board presently relies on
information from the applicant, or the in-state licensee to determine
legal status and lack of a felony conviction. By not requiring criminal
background checks for dentists practicing within the state, the Board
fails to gather all information available to it to assure that the public is
protected.

The allegations or
incidents in a malpractice
suit could be grounds for
the Board to investigate to
determine if appropriate
action is necessary.

An incident such as the
death of a patient should
have been immediately
forwarded to each Board
member in order to
expedite any decisions and
take any immediate actions
necessary to protect the
public.

Passage of Senate Bill 737 during the 2005 regular legislative session
strengthened all regulatory boards by authorizing all boards to suspend or revoke
a certificate, license, registration or authority prior to a hearing if the person’s
continuation in practice constitutes an immediate danger to the public. Before

Board of Dental Examiners
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the passage of Senate Bill 737, the Board would have had to start a legal
proceeding for an injunction to enjoin the dentist’s activities. The authority
granted in 2005 allows the Board to act more quickly in the event that a licensee
presents an immediate danger to the public.

Despite an adequate
process to license dental
practitioners and protect
the public, the Board’s
responses
to
two
incidences that occurred
during the three-year scope
of this audit placed the
public at risk because of
untimely actions.

The Board’s staff did not
take appropriate action
upon receiving this
incident report, in that the
Board members were not
immediately informed by
the staff.

The Board took no action
to assess the risk to the
public until a complaint
was lodged with the Board
by the patient’s family in
February, 2004.
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The Board’s Response in Two Cases Placed the Public at
Risk
Despite an adequate process to license dental practitioners and protect
the public, the Board’s responses to two incidences that occurred during the
three-year scope of this audit placed the public at risk because of untimely
actions. In the first case, the Board put the public at risk when it did not
investigate a mortality report received from an oral surgeon on the day of the
death of a patient, nor did the Board respond to this same information when it
was reported during the permit renewal process seven months later. The
following is the sequence of events of this incident:
In December of 2002, an oral surgeon experienced the death of a 13year-old patient, apparently as the result of general anesthesia administered in
the dental office. On the day of this event, the oral surgeon contacted the
Board and verbally reported what had happened. The office manager who
spoke to the oral surgeon immediately informed the executive secretary of the
Board. The Board’s staff did not take appropriate action upon receiving this
incident report, in that the Board members were not immediately informed by
the staff. Based on the Board’s meeting minutes for meetings that occurred in
January, March, April and May of 2003, this incident was not reported by the
staff to the members of the Board. The evidence indicates that Board members
were first informed of the patient death during a July, 2003 meeting in which the
oral surgeon’s anesthesia permit renewal report was distributed. The incident
and the dentist’s anesthesia permit renewal was discussed in executive session.
After learning about the patient death, Board members took no action
to ensure the public safety. This unusual and serious event did not cause the
Board to investigate to determine if the oral surgeon was practicing in a safe
manner and should continue to have an anesthesia permit. Instead, the Board
continued to license the oral surgeon and renewed his anesthesia permit.
The Board renewed the oral surgeon’s anesthesia permit in July, 2003,
and subsequently in 2004 and 2005. In addition, the oral surgeon’s specialty
license was renewed for 2004 and 2005. The Board took no action to assess
the risk to the public until a complaint was lodged with the Board by the patient’s
family in February, 2004. Following the complaint, the Board investigated the
actions of the oral surgeon, and involved an expert to review the dental records.
September 2005

As of August, 2005 the Board, while working toward a consent decree, had
not resolved the disciplinary action and the oral surgeon continued in practice.
In late January, 2004 the
Board
received
a
complaint from a patient
of a dentist who seemed
confused or disoriented
during
a
dental
examination of the patient
in December of 2003.

A second incident occurred in which the Board placed the public at
risk. In late January, 2004 the Board received a complaint from a patient of a
dentist who seemed confused or disoriented during a dental examination of the
patient in December of 2003. The Board did not send a copy of the
complaint to the licensee to allow him to respond to the allegations against
him. Instead, five days later the Board sent its investigator to the licensee’s
office and proceeded to question the licensee and his employees. An employee
who was present on the day of the incident was asked by the investigator,
“What condition was [doctor’s name] in that day?” The employee replied:
“Almost unexplainable. He was very, very out of it. Very spacey. He
couldn’t make a complete sentence. He repeated everything probably five
or six times.” The investigator continued, “How long has this been going
on?” The employee replied: “Well, February the 12th I’ll be here two years.
Off and on ever since I have been here.” The investigator asked again: “For
The investigator’s initial two years?” The employee reiterated: “For two years.” The investigator then
report indicated that the asked the employee if in the past two years had the dentist ever worked on a
dentist was experiencing patient in that condition? The employee stated: “Unfortunately, yes.”
problems that could have
caused harm to his patients
and this condition had
been going on for at least
two years prior to the
reported incident.

The investigator learned that employees of the dental office drove the
dentist home on the day of the incident. The dentist could not remember his
home address, and the employees had to look it up before taking him home.
The investigator questioned another employee and asked: “During the time
that you have worked here, has [doctor’s name] been acting a little funny?
Like he has been on something, or acting kind of weird?” The employee
answered: “There have been times, that his behavior has been
questionable.” The investigator also asked this employee if on days that she
was present had she ever seen him come in to where she didn’t think that he
should be working on any patients? The employee answered: “One time.”
The investigator’s initial report indicated that the dentist was experiencing
problems that could have caused harm to his patients and this condition had
When the Board met for a
regularly
scheduled been going on for at least two years prior to the reported incident.
meeting in March, 2004, it
suspended the dentist’s
license based on the
investigator’s report, but
without giving the licensee
notice that disciplinary
action against his license
would be discussed at the
Board meeting.

When the Board met for a regularly scheduled meeting in March, 2004,
it suspended the dentist’s license based on the investigator’s report, but without
giving the licensee notice that disciplinary action against his license would be
discussed at the Board meeting. In 2004, the Board did not have the legal
authority to immediately suspend a license without a hearing, and it did not
follow proper procedures to notify the licensee. Instead, the Board ordered
that the dental license be suspended, set a date for a hearing, and then formally
informed the licensee of the details of the complaint. The hearing was set for
Board of Dental Examiners
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June 4, 2004 which was 80 days after the suspension of the license, which
indicates that the Board was prepared to prevent the dentist from practicing for
80 days. Although the actions of the Board were in direct violation of its own
legislative rules in that it did not give required notification to the licensee prior to
a license suspension, it is obvious the Board had such serious concerns about
The result was that the public safety that it felt such action was necessary.
Board reinstated the
license 16 days after it was
suspended.

Upon being informed of the suspension of his dental license, the dentist
retained an attorney who requested the license be reinstated and provided the
Board a copy of a Petition for Review that would be filed in circuit court that
indicated that the Board violated the dentist’s due process rights by suspending
the dental license without a hearing. The proposed Petition for Review stated
Although the actions of the the following violations of the Board:
Board were in direct
violation of its own
legislative rules in that it
did not give required
notification to the licensee
prior to a license
suspension, it is obvious
the Board had such serious
concerns about public
safety that it felt such
action was necessary.

Instead of going to court
to try to stop the dentist
from practicing, the Board
pursued a course of action
that allowed the dentist to
continue to see patients,
even
though
the
circumstances had not
changed.
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•
•
•
•
•

failure to give him a copy of the complaint;
failure to afford the dentist an opportunity to file a written response;
failure to provide the dentist with notice that the Board was going to
take action in the case;
failure to present the dentist with a statement of charges before
suspension; and
failure to afford the dentist an opportunity to be heard on all issues.

The result was that the Board reinstated the license 16 days after it was
suspended. It should be noted that at the time the Board reinstated the license,
it did so only because it acknowledged the license was suspended improperly.
At the time the license was reinstated, the cause of the dentist’s behavior was
still unexplained, the public was still at risk, and the Board’s initial concerns
for public safety had not been alleviated. The circumstances warranted
proper and immediate action to restrict the dentist’s practice until the matter
could be resolved. Since the Board did not have the legal authority to immediately
suspend the dentist’s license, it could have pursued a civil remedy by petitioning
a circuit court to enjoin the dentist from practicing. Instead of going to court to
try to stop the dentist from practicing, the Board pursued a course of action
that allowed the dentist to continue to see patients, even though the circumstances
had not changed. The Board continued with the hearing date previously
set for 80 days, which now allowed the dentist to practice without any
restriction for the same period during which the Board had originally
wanted to the stop the dentist from practicing. The Board set the hearing
to consider disciplinary action against the dentist, and then postponed hearing
the case because the Board was negotiating a settlement agreement. The
settlement agreement specifically states that the Board was not taking disciplinary
action against the dentist. Entering into the settlement agreement was done
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against the legal advice of its counsel. Also, no formal action was taken against
the dental hygienist who was aware of the unsafe environment and did not
The Board continued to report it to the Board as required by law.
interview other staff in
preparation for the
hearing and the dentist
was able to continue his
practice. In these other
interviews the investigator
found that the dentist’s
behavior was common
place as far as the
employees
were
concerned.

The dentist’s license was
reinstated on April 2, 2004
and on April 20, 2004 the
dentist had problems that
prevented him from safely
practicing on patients in
his office.

Despite these occurrences
during the intervening time
of resolving this case, the
Board did not take any legal course of action to enjoin the dentist’s practice.

During the period prior to the June 4 hearing date, the Board continued
to interview other staff in preparation for the hearing and the dentist was able to
continue his practice. In these other interviews the investigator found that the
dentist’s behavior was common place as far as the employees were concerned.
In fact the investigator quoted the dental hygienist as saying that on the day of
the incident, “...I just had my usual conversation with the assistant, and
said, ‘You know is this one of those days?’ and she said, ‘Yes it is.’ ”
After the initial investigation but prior to the suspension of the dentist’s
license, the Board also learned that the dentist was unable to work after coming
into his office one day, and office staff again had to transport him home.
Furthermore, another episode occurred following the reinstatement of the license.
The dentist’s license was reinstated on April 2, 2004 and on April 20, 2004 the
dentist had problems that prevented him from safely practicing on patients in his
office. In this event, the dentist became incapacitated while at work. The
dental staff made three telephone calls to the Board that day. During the first
call the dentist’s staff stated to the Board that: “...we need help, we can not
work under these conditions, this is ... awful.” The Board contacted the
dentist’s attorney who went to the dental office and assisted the dentist and the
staff.
One of two dental hygienists in the office was later interviewed by the
Board’s investigator: “He [the dentist]checked my second patient an hour
and a half into the morning, and didn’t have much control over his motor
skills. He trips over and falls quite a bit coming in to see a patient... .”
Another staff member stated that she understood that the dentist got his feet
tangled in hoses and pulled them out of the wall. She stated that the hygienist
told her that “water and air was spraying everywhere, and she put them
back up on there and sat down, and he just...took forever to do an exam,
just staring ...at stuff. Then he just sat there with his head down after the
patient left.” The dentist subsequently tripped down stairs at the back of the
building, fell and the staff found him lying in the grass outside the building. The
dentist voluntarily closed his office for a period of time while he received medical
treatment.
Despite these occurrences during the intervening time of resolving this
case, the Board did not take any legal course of action to enjoin the dentist’s
practice. Although the dentist’s office was voluntarily closed for a period of
time, he was still legally able to practice.
Board of Dental Examiners
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The Board entered into a
settlement agreement that
stated that no disciplinary
action against the dentist
would be taken by the
Board.

The Board drafted a consent decree that would require several actions
by the dentist, including a requirement for the dentist to undergo an independent
examination (to determine whether his medical condition in any way restricted
his ability to practice dentistry), and to keep an emergency protocol in effect
and posted at the dental office for the duration of the dentist’s medical treatment.
However, the consent decree was changed to a “Settlement Agreement” at the
request of the dentist, and the requirement for an independent evaluation of the
dentist’s medical condition was removed. Instead the settlement agreement
required the dentist to continue to receive treatment for his condition.
Furthermore, the agreement released the dentist from any disciplinary
action by the Board and required that the Board would not report the
incident as disciplinary action to the National Practitioner Data Bank.
The Board’s Assistant Attorney General (AG) advised against taking this action.
However, the Board ignored the advice of the Attorney General’s office and
signed the settlement agreement with the dentist.
The Board responded to the Legislative Auditor concerning why it
entered into the settlement agreement against the legal advice of its Assistant
Attorney General. In a letter dated August 22, 2005, the Board stated that:
“[The AG] forwarded the re-drafted Settlement Agreement
to opposing counsel [for the dentist] with changes he had
requested and indicated the Board had agreed to the same
during telephone communications.... However, the Board
had no meeting...and had never reviewed and considered
acceptance of the Settlement Agreement... . Therefore, the
Board was put in a position to accept the Settlement
Agreement as a result of the correspondence of [the AG]...
. It should be noted that evidence obtained, after filing of
the matter, disclosed that the resolution was an acceptable
conclusion to the pending matter. The evidence in the case
disclosed that [named dentist] was not aware of what was
occurring and at all times was seeking proper medical
attention.”

The Board entered into the
settlement agreement
against the advice of its
Assistant
Attorney
General.

Despite the Board’s comments regarding why it entered into the
settlement agreement, the Legislative Auditor has concerns regarding the actions
of the Board in regard to protecting the public in this case:
•
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When informed initially of the situation, the Board had major concerns.
Following its own investigation, the Board concluded that the situation
in the dental practice was serious enough to warrant immediate
suspension of the dentist’s license.
September 2005

•

The Board restored the dentist’s license only because it acknowledged
the improper suspension. The dentist’s behavior was still unexplained,
and the circumstances still warranted immediate action to restrict the
dentist’s practice. Instead of taking court action to stop the dentist
from practicing, the Board continued to gather information for an
anticipated hearing set 80 days in the future from the license suspension.
By not taking all avenues available to the Board to stop the dentist from
public contact, the Board placed the public at risk, which was
demonstrated by the events of April 20, 2004. If the court had not
agreed that the dentist should be enjoined from practice, the Board
should have set a hearing date at the soonest time possible in order to
limit the dentist’s exposure to the public. The Board allowed the dentist
to practice while knowing that the dentist had an unexplained
problem that was seriously affecting his ability to practice dentistry
safely.

•

The Board also did not take any formal action against the dental hygienist
who was aware for at least two years that the dentist was having periodic
episodes that could harm patients and did not report it to the Board as
is required by West Virginia Code §30-1-5(b).

In the first case the Board
failed to act in a timely
fashion, while in the
second, the Board’s failure
to
follow
proper
procedures caused it to
rescind (reinstating a
dental license that it had
suspended) an action it
had taken in order to
protect the public.

There also is a need for the
Board
to
establish
appropriate protocol for
defining the types of
situations that require
immediate reporting by
licensees, and to describe
the types of action to take.

The preceding two cases involving licensees represent untimely responses
by the Board that placed the public at risk. These cases raise a major concern
about the Board’s performance. In the first case the Board failed to act in a
timely fashion, while in the second, the Board’s failure to follow proper procedures
caused it to rescind (reinstating a dental license that it had suspended) an action
it had taken in order to protect the public. Following the reinstatement of the
license, the Board did not continue to attempt to protect the public by enjoining
the dentist from practicing. If the Board was unable to stop the dentist from
practicing through the circuit court, it could have then set a hearing date that
was sooner than the 80 days set at the time of the license suspension and
retained when the license was reinstated.

Conclusion
The Board has adequate legal authority and administrative procedures
in place to protect the public through the process of licensure. However, the
Legislative Auditor identified two separate incidences in which the Board’s
untimely responses placed the general public at risk of harm. These responses
appear to be the result of poor judgement. There is an apparent need for the
staff and board members to receive appropriate training with respect to the
proper response to incidents that present a threat to the public. There also is a
Board of Dental Examiners
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need for the Board to establish appropriate protocol for defining the types of
situations that require immediate reporting by licensees, and to describe the
types of action to take.
Despite the adequacy of the licensing process, the Legislative Auditor
identified a few areas where it could be strengthened. Some weaknesses in the
information-gathering process provide gaps to the protection of the public. In
particular, the Board does not require licensees to report malpractice lawsuits
and the circumstances surrounding the lawsuit at the time of filing. The allegations
or incidents in a malpractice suit could be grounds for the Board to investigate
to determine if appropriate action is necessary. Currently, the Board allows
malpractice lawsuits to be reported upon settlement, which could be several
years after the occurrence. The Board has always required incidents relating to
anesthesia to be reported when the annual anesthesia permit is renewed.
However, the Board should consider requiring serious incidents to be reported
at the time of occurrence. Furthermore, such incidents should also be required
to be forwarded to Board members immediately. Finally, the Board should
consider requiring criminal background checks for new licensees and periodically
during renewals as often as the Board determines.

Recommendations
1.
The Board of Dental Examiners should respond appropriately to
all serious reports of malpractice and serious incidents as its authority
allows.
2.
The Board of Dental Examiners should adopt a definition of serious
incidents and a policy and procedure on how to receive information and
how to disseminate such information to Board members.
3.
The Board of Dental Examiners should require a criminal
background check at the time of the application for a dental license, and
periodically thereafter.
4.
The Board of Dental Examiners should require that licensees report
all malpractice lawsuits at the time of filing.
5.
The Legislature should consider requiring all professional
practitioners licensed by Chapter 30 boards to report all malpractice
lawsuits at the time of filing to their respective licensing boards.
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Appendix B: Agency Response
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