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Executive Summary
Although the OEB  has Made Progress in Achieving
Mandates, there is Still a Backlog of Claims to be
Resolved.

In December 2002, the Legislative Auditor’s Office issued a
Preliminary Performance Review on the Office of Explosives and Blasting
(OEB).  It was identified in that report, that the OEB was generally satisfying
three of its required mandates.  The report also indicated that the OEB was not
satisfying four required mandates.  Since the last report, the OEB has not
experienced any staff turnover and has retained an additional 6 inspectors to
accomplish its mandates.

Currently, the OEB is now enforcing blasting regulations on surface
mine activities in conjunction with the DMR.  The OEB is conducting training
for individuals performing pre-blast surveys.  The OEB has established a
system for receiving complaints.  However, the OEB still has a backlog of
claims waiting to resolved.  Given the current number of outstanding
claims to be sent to the administrator, the current rate of claims
resolution, and the rate of receiving new claims, it does not appear
that the OEB will be able to overcome the current claims backlog
and become timely in  resolving claimsin the near future.

Recommendation

1. The Legislative Auditor’s Office recommends that the OEB should
analyze the claims investigation process to determine where delays are
occurring and should devote greater resources to reducing the claims
backlog.

Given the current number
of outstanding claims to
be sent to the administra-
tor, the current rate of
claims resolution, and the
rate of receiving new
claims, it does not appear
that the OEB will be able
to overcome the current
claims backlog and be-
come timely in  resolving
claims in the near future.
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Review Objective, Scope and Methodology
This Preliminary Performance Review of the Office of Explosives and

Blasting (OEB) is required and authorized by the West Virginia Sunset Law,
Chapter 4, Article 10, Section 5 of the West Virginia Code as amended.  The
Office is the designated agency for this Preliminary Performance Review.

Objective

The objective of this review is to determine the extent to which the
OEB is satisfying all of its legislative mandates.  Specifically, whether or not the
OEB is now satisfying previously unsatisfied mandates.

Scope

The scope of this review covers the period from the previous report in
December 2002, to October 2003.

Methodology

The methodology of this review includes interviews and
correspondence with OEB staff, review of OEB claim files and tracking
spreadsheet, as well as additional data relating pre-blast survey training
provided by the OEB.
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Issue 1
Although the OEB  has Made Progress in Achieving
Mandates, there is Still a Backlog of Claims to be
Resolved.

In December 2002, the Legislative Auditor’s Office issued a
Preliminary Performance Review on the Office of Explosives and Blasting (OEB).
It was identified in that report, that the OEB was generally satisfying three of its
required mandates: 1) implementation of pre-blast survey process; 2)
 education, training, examination and certification of blasters; and 3) proposal
of legislative rules.  The report also indicated that the OEB was not satisfying
four required mandates: 1) regulation of blasting on surface mine operations; 2)
setting qualifications for individuals performing pre-blast surveys; 3)
 maintaining and operating a system to receive complaints; and 4) establishing
a system for the investigation of claims.

One of the main reasons cited in the previous report for this lack of
meeting mandates was an insufficient number of employees due to a high
 employee turnover rate.  Since the last report, the OEB has not experienced
any staff turnover and has retained an additional 6 inspectors to accomplish its
mandates.

OEB is Enforcing Blasting Regulations on Surface Mine
Activity

Although the OEB was reviewing blast plans and receiving pre-blast
surveys at the time of the December 2002 report, the OEB was not enforcing
blasting regulations on surface mining activities as required by Code.  This function
was still being performed by the DMR.  On July 16, 2003, the OEB entered
into a Memorandum of Understanding (MOU) with the Division of Mining and
Reclamation.  According to the MOU,

A clear and definable overlap of the statutory mandates of
DMR and OEB exists.  However, this overlap is necessary
for the efficient operation of both offices and the general
protection of the public and environment. ...DMR is
mandated to enforce the surface mine laws, W. Va. Code
§22-3, including blasting rules, as identified in W. Va.
Legislative Rule, Title 38, Series 2, Section 6....OEB is
mandated to enforce all blasting laws pursuant to surface
coal mining operations as specified in W. Va. Code §22-3,
22-3A, and W. Va. Legislative Rule, Title 199, Series 1.  (The
MOU is included as Appendix C).

Since the last report, the
OEB has not experienced
any staff turnover and has
retained an additional 6
inspectors to accomplish
its mandates.

A clear and definable
overlap of the statutory
mandates of DMR and
OEB exists.  However,
this overlap is necessary
for the efficient operation
of both offices and the
general protection of the
public environment.
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In accordance with the MOU, the OEB has conducted 127
 inspections of surface mine operations from January to October 2003.  The
OEB has issued 14 violations, issued $10,476 in fines and suspended 2
blasting licenses.  Table 1 summarizes OEB oversight activity.

OEB Is Conducting Training for Individuals Performing
Pre-Blast Surveys

The qualifications for those performing pre-blast surveys are contained
in Legislative Rule Title 199, Series 1.  These rules indicate that the OEB shall
require any person conducting pre-blast surveys to first receive training from
the OEB.  However, at the time of the December 2002 report, the OEB had
not yet initiated training.  Therefore, according to Legislative Rule, no one was
qualified to submit pre-blast surveys.  Additionally, the rules indicate that the
OEB shall maintain a list of individuals qualified to conduct pre-blast surveys.
As indicated in the December report, the OEB had no list on file.  During the
time that the OEB was not conducting training for individuals conducting
pre-blast surveys, pre-blast surveys were being done by whomever was hired
by the coal company to perform them.

The OEB held its first pre-blast survey training course on February 20,
2003.  Two additional training courses have been held since February.  The list
of approved pre-blast surveyors currently contains 55 individuals.  Table 2
shows the dates of the pre-blast survey training courses, as well as the number
of individuals attending.

The OEB held its first
pre-blast survey training
course on February 20,
2003.
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OEB Has Established A System for Receiving Complaints

According to West Virginia Code §22-3A-3, the OEB is responsible
for “Maintaining and operating a system to receive and address
questions, concerns and complaints relating to mining operations.”  The
OEB actually finished this system at the time of the last report but it was still
being tested.  The OEB initiated use of this system on July 25, 2002 and it is
currently being utilized in all of the Mining and Reclamation field offices as well.
Appendix  D shows an example of screens utilized in the complaint system.

OEB Still Has a Backlog Of Claims

According to the Director of the OEB,

 To date, the OEB has 52 open claims presently under
 investigation.  The OEB is waiting for responses from 94
claimants in order to proceed with either the informal
meeting or referral to the claims administrator.  Claim
investigation time varies and is directly related to the
complexity of the claim and/or the size and numberof
mining operations near the claimant.  Normally, the OEB
averages 40 to 60 hours to investigate a claim.  To date, 30
claims have been sent to the claims administrator and
determination of merit have been made on 25 claims.  The
OEB has no unassigned claims.

As was mentioned in the previous report, the OEB uses an Excel
spreadsheet to track claims.  At the time of the last report, the Legislative
Auditor’s Office had some concern with the tracking spreadsheet because it
contained incomplete and inaccurate information.  The spreadsheet provided
to the Legislative Auditor’s Office still contains incomplete information.  So it

The OEB initiated use of
this system on July 25,
2002 and it is currently
being utilized in all of the
Mining and Reclamation
field offices as well.
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is difficult to verify the information provided by the OEB.  For example,
 although every case on the spreadsheet indicates the name of an assigned
inspector, many do not indicate when the inspector was assigned, or if
investigation of the cases has been initiated.

Status of Open Claims

As with the previous report, the Legislative Auditor’s Office is able to
determine some information from the tracking spreadsheet.  The spreadsheet
currently  contains a list of all claims received by the OEB.  This spreadseet
contains a total of 295 claims.  Of the 295 claims, 125 claims are open and
170 claims are closed (settled, withdrawn, or terminated)1.    Open  claims are
claims which have been received by the OEB and are in some stage of the
claim resolution process.  Figure 1 shows the breakdown of claims by
disposition.

1Claims may be terminated based on lack of jurisdiction, failure by the claim-
ant to respond to contact attempts or failure by the claimant to sign necessary forms
for continuing the process.  Settled claims are those settled without the necessity of the
claims administrator.

Of the 295 claims, 125
claims are open and 170
claims are closed.

Figure 1
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Of the 125 open claims, 17 (14%) are over 2 years old.  This
compares to 8 claims (5% of open claims) which were older than 2 years in the
December 2002 report.  There are 44 claims (35%) which are from 1 year to
2 years old.  This compares to 58 claims (39% of open claims) in the previous
report.  There are currently 62 (50%) claims which are less than a year old.
This compares to 77 (52% of open claims) in the previous report.  Table 3
shows the age of open claims compared to the age of open claims in the
December 2002 report.

Untimely Resolution of Claims Will Continue for the
Near Future

Based on the information provided by the OEB, the agency receives
an average of 96 claims per year.2  The percentage of cases which are
resolved without the efforts of the claims administrator are similar for the
current claims as that of the previous report.  Figure 2 shows the percentage
of claims settled, withdrawn, and terminated for the previous report and for
the current claims (current as of October 21, 2003).

2Average claims received is based on the most recent 3 years of data.
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from receipt of the claim to forwarding the claim to the claims administrator for

Although the OEB
tracking spreadsheet is
incompletel, a survey of
cases by the Legislative
Auditor’s Office showed
that the information that is
contained on the
spreadsheet is accurate.

Figure 2

Based on the above percentages, 30% to 35% of the claims are
resolved without the use of the claims administrator (because they were settled,
withdrawn, or terminated).  This does not imply that the claims require no effort
of the OEB staff but rather that they will be resolved before being sent to the
claims administrator.  It is very likely that they reach resolution through the
efforts of the OEB staff.  This means that in any given year, an estimated 62
new claims will need to be investigated and sent to the claims administrator.

As was previously stated, the only system which contains information
on claims is the tracking spreadsheet.  The spreadsheet contains many fields
which do not have dates which should be contained in the spreadsheet.  For
example, 35 cases show no date for an initial phone contact.  Despite the fact
that some cases show a completed investigation, 84 cases indicate no date that
an inspector was assigned to the case.  Although some cases have been sent to
the claims administrator, 87 cases show no date that an inspection was
completed.  So in some cases, this action may have not been performed, while
in other cases this data was omitted.

Although the spreadsheet is incomplete, a survey of cases by the
 Legislative Auditor’s Office showed that the information that is contained on
the spreadsheet is accurate.  Therefore for cases which have been sent to the
claims administrator (34 cases) it is possible to determine the length of time
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 a determination of merit.  For these 34 cases, it took an average of 17 months
from the time that the claim was received to the time that the claim was sent to
the administrator.  Of the 34 cases sent to the claims administrator, the
administrator has rendered a determination on 27 cases.  The average time for
the administrator to render a determination is 2 months.  Therefore, from
 receipt of the claim by the OEB to the determination of merit by the claims
administrator is an average of 19 months.  Although there is no available
benchmark or time frame contained in Code, this length of time to resolve a
claim seems excessive.

There are currently 112 cases which are still open and have not been
sent to the claims administrator.  On average, the 112 cases have been under
investigation and waiting to be sent to the claims administrator for 12 months.
This means that it will likely be an additional 5 months before these cases are
sent to the claims administrator.

As was previously mentioned, the OEB did experience an employee
shortage due to frequent turnover in the office.  Many cases were assigned to
an investigator who either left the office or was reassigned to other duties.
Additionally, there could be administrative deficiencies which have
exaggerated the time to resolve claims.  Given the current number of
outstanding claims to be sent to the administrator, the current rate of claim
resolution, and the rate of receiving new claims, it does not appear that  in
the near future the OEB will be able to overcome the current claims
backlog and become timely in resolving claims.

Conclusion

The Legislative Auditor’s Office issued a Preliminary Performance
Review on the OEB in December 2002 which indicated that the OEB was not
satisfying all of it’s legislative mandates.  The OEB has made progress in achieving
those mandates.  However, unless the OEB devotes greater resources to
resolving claims or changes the way that claims are currently resolved,
claims will continue to be resolved untimely for the near future.  While
these cases remain unresolved, individuals who have claims will continue to
wait until there claim can be processed.

Recommendation

1. The Legislative Auditor’s Office recommends that the OEB should
analyze the claims investigation process to determine where delays are
occurring and should devote greater resources to reducing the claims
backlog.

It took an average of 17
months from the time
that  the  c la im was
received to the time that
the claim was sent to the
administrator.

It does not appear that
in the near future the OEB
will be able to over-
come the current claims
backlog and become
timely  in  resolving claims.
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Appendix A:   Transmittal Letter
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Appendix B: Memorandum of Understanding
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Appendix C:  Screen in the Complaint System
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Appendix D:  Agency Response
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