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Letter of Transmittal

To His Excellency
The Honorable Arch Alfred Moore, Ir.

Governor of West Virginia

Sir:

In conformity with the requirements of section twenty-five of the
Court of Claims law, approved March eleventh, one thousand nine
hundred sixty-seven, I have the honor to transmit herewith the
report of the State Court of Claims for the period from July one,
one thousand nine hundred seventy-one to June thirty, one thousand
nine hundred seventy-three.

Respectfully submitted,
CHERYLE M. HALL,

Clerk




VI TERMS OF COURT

TERMS OF COURT

Two regular terms of court are provided for annually
the second Monday of April and September.
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STATE COURT OF CLAIMS LAW

CHAPTER 14 CODE
Anticle 2. Claims Against the State.

§14-2-1.
§14-2-2.
'§14-2-3.
§14-2-4,

§14-2-5.
§14-2-6.
§14-2-7.
§14-2-8.
§14-2-9.
§14-2-10.
§14-2-11.
§14-2-12.
§14-2-13.
§14-2-14.
§14-2-15.
§14-2-16.
§14-2-17.
§14-2-18.
§14-2-19.
§14-2-20.

§14-2-21.

§14-2-22.

§14-2-23,
§14-2-24.

§14-2-25.

§14-2-26.

§14-2-27.
§14-2-28.
§14-2-29.

§14-2-1.

The purpose of this article is to provide a simple and expeditious
method for the consideration of claims against the State that because
of the provisions of section 35, article VI of the Constitution of the
State, and of statutory restrictions, inhibitions or limitations, cannot
be determined in the regular courts of the State; and to provide for
proceedings in which the State has a special interest.

Purpose.

Venue for certain suits limited to Kanawha county.
Definitions.

Creation of court of claims; appointment and terms of judges;
vacancies,

Court clerk and other personnel.

Terms of court.

Meeting place of the court.

Compensation of judges; expenses.

Oath of office.

Qualifications of judges.

Attorney general to represent State.

General powers of the court.

Jurisdiction of the court.

Claims excluded.

Rules of practice and procedure.

Regular procedure.

Shortened procedure.

Adpvisory determination procedure.

Claims under existing appropriations.

Claims under special appropriations.

Periods of limitation made applicable.
Compulsory process.

Inclusion of awards in budget.

Records to be preserved.

Reports of the court.

Fraudulent claims,

Conclusiveness of determination.

Award as condition precedent to appropriation.
Severability.

Purpose.
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§14-2-2. Venue for certain suits limited to Kanawha county.

The following proceedings shall be brought and prosecuted only in
the circuit court of Kanawha county:

1. Any suit in which the governor, any other state officer, or a
state agency is made a party defendant, except as garnishee or sug-
gestee.

2. Any suit attempting to enjoin or otherwise suspend or affect a
judgment or decree on behalf of the State obtained in any circuit
court.

This section shall apply only to such proceedings as are not pro-
hibited by the constitutional immunity of the State from suit under
section 35, article VI of the Constitution of the State.

§14-2-3. Definitions.
For the purpose of this article:

“Court” means the state court of claims established by section four
[§14-2-4] of this article.

“Claim” means a claim authorized to be heard by the court in
accordance with this article.

“Approved claim” means a claim found by the court to be one
that should be paid under the provisions of this article.

“Award” means the amount recommended by the court to be paid
in satisfaction of an approved claim.

“Clerk” means the clerk of the court of claims.

“State agency” means a state department, board, commission, in-
stitution, or other administrative agency of state government: Pro-
vided, that a “state agency” shall not be considered to include county
courts, county boards of education, municipalities, or any other poli-
tical or local subdivision of the State regardless of any state aid that
might be provided.

§14-2-4. Creation of court of claims; appointment and terms of
judges; vacancies,

The “court of claims™ is hereby created. It shall consist of three
judges, to be appointed by the president of the senate and the speaker
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of the house of delegates, by and with the advice and consent of the
senate, one of whom shall be appointed presiding judge. Bach ap-
pointment to the court shall be made from a list of three qualified
nominees furnished by the board of governors of the West Virginia
State bar.

The terms of the judges of this court shall be six years, except that
the first members of the court shall be appointed as follows: One
judge for two years, one judge for four years and one judge for six
years. As these appointments expire, all appointments shall be for six
year terms. Not more than two of the judges shall be of the same
political party. An appointment to fill a vacancy shall be for the
unexpired term.

§14-2-5. Court clerk and other personnel.

The court shall have the authority to appoint a clerk. The clerk’s
salary shall be fixed by the joint committee on government and fi-
nance and shall be paid out of the regular appropriation for the court.
The clerk shall have custody of all records and proceedings of the
court, shall attend meetings and hearings of the court, shall adminis-
ter oaths and affirmations, and shall issue all official summonses, sub-
poenas, orders, statements and awards.

The joint committee on government and finance may employ other
persons whose services shall be necessary to the orderly transaction
of the business of the court, and fix their compensation.

§14-2-6. Terms of court.

The court shall hold at least two regular terms each year, on the
second Monday in April and September. So far as possible, the court
shall not adjourn a regular term until all claims then upon its docket
and ready for hearing or other consideration have been disposed of.

Special terms or meetings may be called by the clerk at the request
of the court whenever the number of claims awaiting consideration, or
any other pressing matter of official business, make such a term ad-
visable.

§14-2-7. Meeting place of the court.

The regular meeting place of the court shall be at the state capitol,
and the joint committee on government and finance shall provide
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adequate quarters therefor. When deemed advisable, in order to
facilitate the full hearing of claims arising elsewhere in the State, the
court may convene at any county seat.

§14-2-8. Compensation of judges; expenses.

Each judge of the court shall receive one hundred dollars for each
day actually served, and actual expenses incurred in the performance
of his duties. The number of days served by each judge shall not ex-
ceed one hundred in any fiscal year, except by authority of the joint
committee on government and finance. Requisitions for compensation
and expenses shall be acompanied by sworn and itemized statements,
which shall be filed with the auditor and preserved as public records.
For the purpose of this section, time served shall include time spent
in the hearing of claims, in the consideration of the record, in the
preparation of opinions, and in necessary travel.

§14-2-9, Oath of office.

Each judge shall before entering upon the duties of his office, take
and subscribe to the oath prescribed by section 5, article IV of the
Constitution of the State. The oath shall be filed with the clerk.

§14-2-10. Qualifications of judges.

Each judge appointed to the court of claims shall be an attorney at
law, licensed to practice in this State and shall have been so licensed
to practice law for a period of not less than ten years prior to his
appointment as judge. A judge shall not be an officer or an employee
of any branch of state government, except in his capacity as a mem-~
ber of the court and shall receive no other compensation from the
State or any of its political subdivisions. A judge shall not hear or
participate in the consideration of any claim in which he is interested
personally, either directly or indirectly.

§14-2-11. Attorney general to represent State.

The attorney general shall represent the interests of the State in all
claims coming before the court.

§14-2-12. General powers of the court.

The court shall, in accordance with this article, consider claims
which, but for the constitutional immunity of the State from suit, or
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for some statutory restrictions, inhibitions or limitations, could be
maintained in the regular courts of the State. No liability shall be im-
posed upon the State or any state agency by a determination of the
court of claims approving a claim and recommending an award, un-
less the claim is (1) made under an existing appropriation, in accord-
ance with section nineteen [§14-2-19] of this article, or (2) a claim
under a special appropriation, as provided in section twenty [§14-2-
20] of this article. The court shall consider claims in accordance with
the provisions of this article.

Except as is otherwise provided in this article, a claim shall be
instituted by the filing of notice with the clerk. Each claim shall be
considered by the court and if, after consideration, the court finds
that a claim is just and proper, it shall so determine and shall file
with the clerk a brief statement of its reasons. A claim so filed shall
be an approved claim. The court shall also determine the amount that
should be paid to the claimant, and shall itemize this amount as an
award, with the reasons therefor, in its statement filed with the clerk.
In determining the amount of a claim, interest shall not be allowed
unless the claim is based upon a contract which specifically provides
for the payment of interest.

§14-2-13. Jurisdiction of the court.

The jurisdiction of the court, except for the claims excluded by
section fourteen [§14-2-14], shall extend to the following matters:

1. Claims and demands, liquidated and unliquidated, ex contractu
and ex delicto, against the State or any of its agencies, which the
State as a sovereign commonwealth should in equity and good con-
science discharge and pay.

2. Claims and demands, liquidated and unliquidated, ex contractu
and ex delicto, which may be asserted in the nature of setoff or
counterclaim on the part of the State or any state agency.

3. The legal or equitable status, or both, of any claim referred to
the court by the head of a state agency for an advisory determination.

§14-2-14. Claims excluded.

The jurisdiction of the court shall not extend to any claim:

1. For loss, damage, or destruction of property or for injury or
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death incurred by a member of the militia or national guard when in
the service of the State.

2. For a disability or death benefit under chapter twenty-three
[§23-1-1 et seq.] of this Code.

3. For unemployment compensation under chapter twenty-one-A
[§21A-1-1 et seq.] of this Code.

4. For relief or public assistance under chapter nine [§9-1-1 et
seq.] of this Code.

5. With respect to which a proceeding may be maintained against
the State, by or on behalf of the claimant in the courts of the State.

§14-2-15. Rules of practice and procedure.

The court shall adopt and may from time to time amend rules of
procedure, in accordance with the provisions of this article, governing
proceedings before the court. Rules shall be designed to assure a
simple, expeditious and inexpensive consideration of claims. Rules
shall permit a claimant to appear in his own behalf or be represented
by counsel.

Under its rules, the court shall not be bound by the usual common
law or statutory rules of evidence. The court may accept and weigh,
in accordance with its evidential value, any information that will
assist the court in determining the factual basis of a claim.

§14-2-16. Regular procedure.

The regular procedure for the comsideration of claims shall be
substantially as follows:

1. The claimant shall give notice to the clerk that he desires to
maintain a claim. Notice shall be in writing and shall be in sufficient
detail to identify the claimant, the circumstances giving rise to the
claim, and the state agency concerned, if any. The claimant shall not
otherwise be held to any formal requirement of notice.

2. The clerk shall transmit a copy of the notice to the state agency
concerned. The state agency may deny the claim, or may request a
postponement of proceedings to permit negotiations with the clai-
mant. If the court finds that a claim is prima facie within its juris-
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diction, it shall order the claim to be placed upon its regular docket
for hearing.

3. During the period of negotiations and pending hearing, the state
agency, represented by the attorney general, shall, if possible, reach
an agreement with the claimant regarding the facts upon which the
claim is based so as to avoid the necessity for the introduction of
evidence at the hearing. If the parties are unable to agree upon the
facts an attempt shall be made to stipulate the questions of fact in
issue.

4. The court shall so conduct the hearing as to disclose all material
facts and issues of liability and may examine or cross-examine wit-
nesses. The court may call witnesses or require evidence not produced
by the parties; may stipulate the questions to be argued by the par-
ties; and may continue the hearing until some subsequent time to per-
mit a more complete presentation of the claim.

5. After the close of the hearing the court shall consider the claim
and shall conclude its determination, if possible, within thirty days.

§14-2-17, Shortened procedure.

The shortened procedure authorized by this section shall apply only
to a claim possessing all of the following characteristics:

1. The claim does not arise under an appropriation for the current
fiscal year.

2. The state agency concerned concurs in the claim.
3. The amount claimed does not exceed one thousand dollars.

4. The claim has been approved by the attorney general as one
that, in view of the purposes of this article, should be paid.

The state agency concerned shall prepare the record of the claim
consisting of all papers, stipulations and evidential documents requir-
ed by the rules of the court and file the same with the clerk. The
court shall consider the claim informally upon the record submitted.
If the court determines that the claim should be entered as an ap-
proved claim and an award made, it shall so order and shall file its
statement with the clerk. If the court finds that the record is inade-
quate, or that the claim should not be paid, it shall reject the claim.
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The rejection of a claim under this section shall not bar its resub-
mission under the regular procedure.

§14-2-18. Advisory determination procedure.

The governor or the head of a state agency may refer to the court
for an advisory determination the question of the legal or equitable
status, or both, of a claim against the State or a state agency. This
procedure shall apply only to such claims as are within the jurisdic-
tion of the court. The procedure shall be substantially as follows:

1. There shall be filed with the clerk, the record of the claim in-
cluding a full statement of the facts, the contentions of the claimant,
and such other materials as the rules of the court may require. The
record shall submit specific questions for the court’s consideration.

2. The clerk shall examine the record submitted and if he finds
that it is adequate under the rules, he shall place the claim on a
special docket. If he finds the record inadequate, he shall refer it
back to the officer submitting it with the request that the necessary
additions or changes be made.

3. When a claim is reached on the special docket, the court shall
prepare a brief opinion for the information and guidance of the offi-
cer. The claim shall be considered informally and without hearing. A
claimant shall not be entitled to appear in connection with the con-
sideration of the claim.

4. The opinion shall be filed with the clerk. A copy shall be trans-
mitted to the officer who referred the claim.

An advisory determination shall not bar the subsequent considera-
tion of the same claim if properly submitted by, or on behalf of, the
claimant. Such subsequent consideration, if undertaken, shall be de
novo.

§14-2-19. Claims under existing appropriations,

A claim arising under an appropriation made by the legislature
during the fiscal year to which the appropriation applies, and fall-
ing within the jurisdiction of the court, may be submitted by:

1. A claimant whose claim has been rejected by the state agency
concerned or by the state auditor.
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2. The head of the state agency concerned in order to obtain a
determination of the matters in issue.

3. The state auditor in order to obtain a full hearing and consid-
eration of the merits.

The regular procedure, so far as applicable, shall govern the con-
sideration of the claim by the court. If the court finds that the claim-
ant should be paid, it shall certify the approved claim and award to
.the head of the appropriate state agency, the state auditor, and to the
governor. The governor may thereupon instruct the auditor to issue
his warrant in payment of the award and to charge the amount there-
of to the proper appropriation. The auditor shall forthwith notify the
state agency that the claim has been paid. Such an expenditure shall
not be subject to further review by the auditor upon any matter de-
termined and certified by the court.

§14-2-20. Claims under special appropriations.

Whenever the legislature makes an appropriation for the payment
of claims against the State, then accrued or arising during the ensuing
fiscal year, the determination of claims and the payment thereof may
be made in accordance with this section. However, this section shall
apply only if the legislature in making its appropriation specifically
so provides.

The claim shall be considered and determined by the regular or
shortened procedure, as the case may be, and the amount of the
award shall be fixed by the court. The clerk shall certify each ap-
proved claim and award, and requisition relating thereto, to the audi-
tor. The auditor thereupon shall issue his warrant to the treasurer in
favor of the claimant. The auditor shall issue his warrant without
further examination or review of the claim except for the question of
a sufficient unexpended balance in the appropriation.

§14-2-21. Periods of limitation made applicable.

The court shall not take jurisdiction of any claim, whether accruing
before or after the effective date of this article [July 1, 1967], unless
notice of such claim be filed with the clerk within such period of limi-
tation as would be applicable under the pertinent provisions of the
Code of West Virginia, one thousand nine hundred thirty-one, as
amended, if the claim were against a private person, firm or corpora-
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tion and the constitutional immunity of the State from suit were not
involved and such period of limitation may not be waived or ex-
tended. The foregoing provision shall not be held to limit or restrict
the right of any person, firm or corporation who or which had a
claim against the State or any state agency, pending before the attor-
ney general on the effective date of this article [July 1, 1967], from
presenting such claim to the court of claims, nor shall it limit or re-
strict the right to file such a claim which was, on the effective date
of this article [July 1, 1967], pending in any court of record as a legal
claim and which, after such date was or may be adjudicated in such
court to be invalid as a claim against the State because of the con-
stitutional immunity of the State from suit.

§14-2-22. Compulsory process.

In all hearings and proceedings before the court, the evidence and
testimony of witnesses and the production of documentary evidence
may be required. Subpoenas may be issued by the court for appear-
ance at any designated place of hearing. In case of disobedience to a
subpoena or other process, the court may invoke the aid of any cir-
cuit court in requiring the evidence and testimony of witnesses, and
the production of books, papers and documents. Upon proper show-
ing, the circuit court shall issue an order requiring witnesses to ap-
pear before the court of claims; produce books, papers and other
evidence; and give testimony touching the matter in question. A per-
son failing to obey the order may be punished by the circuit courts
as for contempt.

§14-2-23. Inclusion of awards in budget.

The clerk shall certify to the department of finance and adminis-
tration, on or before the twentieth day of November of each year, a
list of all awards recommended by the court to the legislature for ap-
propriation. The clerk may certify supplementary lists to the governor
to include subsequent awards made by the court. The governor shall
include all awards so certified in his proposed budget bill transmitted
to the legislature.

§14-2-24. Records to be preserved.

The record of each claim considered by the court, including all
documents, papers, briefs, transcripts of testimony and other mater-
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ials, shall be preserved by the clerk and shall be made available to
the legislature or any committee thereof for the reexamination of the
claim.

§14.2.25. Reports of the court,

The clerk shall be the official reporter of the court. He shall collect
and edit the approved claims, awards and statements, shall prepare
them for submission to the legislature in the form of an annual report
and shall prepare them for publication.

Claims and awards shall be separately classified as follows:

1. Approved claims and awards not satisfied but referred to the
legislature for final consideration and appropriation.

2. Approved claims and awards satisfied by payments out of regu-
lar appropriations.

3. Approved claims and awards satisfied by payment out of a
special appropriation made by the legislature to pay claims arising
during the fiscal year.

4. Claims rejected by the court with the reasons therefor.

5. Advisory determinations made at the request of the governor or
the head of a state agency.

The court may include any other information or recommendations
pertaining to the performance of its duties.

The court shall transmit its annual report to the presiding officer
of each house of the legislature, and a copy shall be made available
to any member of the legislature upon request therefor. The reports
of the court shall be published biennially by the clerk as a public doc-
ument. The biennial report shall be filed with the clerk of each house
of the legislature, the governor and the attorney general.

§14-2-26. Fraudulent claims.

A person who knowingly and wilfully presents or attempts to pre-
sent a false or fraudulent claim, or a state officer or employee who
knowingly and wilfully participates or assists in the preparation or
presentation of a false or fraudulent claim, shall be guilty of a misde-
meanor. A person convicted, in a court of competent jurisdiction, of
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violation of this section shall be fined not more than one thousand
dollars or imprisoned for not more than one year, or both, in the dis-
cretion of such court. If the convicted person is a state officer or em-
ployee, he shall, in addition, forfeit his office or position of employ-
ment, as the case may be.

§14-2-27. Conclusiveness of determination.

Any final determination against the claimant on any claim present-
ed as provided in this article shall forever bar any further claim in the
court arising out of the rejected claim.

§14-2-28. Award as condition precedent to appropriation.

It is the policy of the legislature to make no appropriation to pay
any claims against the State, cognizable by the court, unless the claim
has first been passed upon by the court.

§14-2-29. Severability.

If any provision of this article or the application thereof to any
person or circumstance be held invalid, such invalidity shall not af-
fect other provisions or applications of the article which can be given
effect without the invalid provision or application, and to this end the
provisions of this article are declared to be severable.
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Rules of Practice and

Procedure

OF THE

STATE COURT OF CLAIMS

(Adopted by the Court

September 11, 1967.

Amended February 18, 1970

Amended February 23, 1972)
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TABLE OF RULES

Rules of Practice and Procedure

RULE

Clerk, Custodian of Papers, etc.
Filing Papers.

Records.

Form of Claims.

Sk BN

Copy of Notice of Claims to Attorney General
and State Agency.

6. Preparation of Hearing Docket.

7. Proof and Rules Governing Procedure.
8. Appearances.

9. Briefs.

10. Continuances: Dismissal For Failure to Prosecute.
11. Original Papers Not To Be Withdrawn: Exceptions.
12. Withdrawal of Claim,

13. Witnesses.

14. Depositions.

15. Re-Hearings.

16. Records of Shortened Procedure Claims Submitted by State
Agencies.

17. Application of Rules of Civil Procedure.
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RULES OF PRACTICE AND PROCEDURE
OF THE

COURT OF CLAIMS
STATE OF WEST VIRGINIA

RULE 1. CLERK, CUSTODIAN OF PAPERS, ETC.

The Clerk shall be responsible for all papers and claims filed in
his office; and will be required to properly file, in an index for that
purpose, any paper, pleading, document, or other writing filed in con-
nection with any claim. The Clerk shall also properly endorse all
such papers and claims, showing the title of the claim, the number of
the same, and such other data as may be necessary to properly con-
nect and identify the document, writing, orclaim.

RULE 2. FILING PAPERS.

(a) Communications addressed to the Court or Clerk and all not-
ices, petitions, answers and other pleadings, all reports, documents
received or filed in the office kept by the Clerk of this Court, shall be
endorsed by him showing the date of the receipt or filing thereof.

(b) The Clerk, upon receipt of a notice of a claim, shall enter of
record in the docket book indexed and kept for that puropse, the
name of the claimant, whose name shall be used as the title of the
case, and a case number shall be assigned accordingly.

(c) No paper, exclusive of exhibits, shall be filed in any action or
proceeding or be accepted by the Clerk for filing nor any brief, depo-
sition, pleading, order, decree, reporter’s transcript or other paper to
be made a part of the record in any claim be received except that the
same be upon paper measuring 8 1/2 inches in width and 11 inches
in length.

RULE 3. RECORDS.

The Clerk shall keep the following record books, suitably indexed
in the names of claimants and other subject matter:

(a) Order Book, in which shall be recorded at large, on the day of
their filing, all orders made by the Court in each case or proceeding.
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(b) Docket Book, in which shall be entered each case or claim
made and filed, with a file or case number corresponding to the
number of the case, together with brief chronological notations of the
proceedings had in each case.

(c) Financial Ledger, in which shall be entered chronologically,
all administrative expenditures of the Court under suitable classifi-
cations.

RULE 4. FORM OF CLAIMS.

Notice in writing of each claim must be filed with the Clerk of the
Court. The notice shall be in sufficient detail to identify the claim-
ant, the circumstances giving rise to the claim, and the state agency
concerned, if any. The Court reserves the right to require further in-
formation before hearing, when, in its judgment, justice and equity
may require. It is recommended that notice of claims be furnished in
triplicate. A suggested form of notice of a claim may be obtained from
the Clerk.

RULE 5. COPY OF NOTICE OF CLAIMS TO ATTORNEY
GENERAL AND STATE AGENCY.

Upon receipt of a notice of claim to be considered by the Court,
the Clerk shall forthwith transmit a copy of the notice to the State
Agency concerned, if any, and a copy thereof to the office of the
Attorney General of the State, and the Clerk shall make a note of the
time of such delivery.

RULE 6. PREPARATION OF HEARING DOCKET.

On and after the date of adoption of these rules by the Court, the
Clerk shall prepare fifteen days previous to the regular terms of
Court a docket listing all claims that are ready for hearings by the
Court, and showing the respective dates, as fixed by the Court for
the hearings thereof. The Court reserves the right to add to, rearrange
or change said docket when in its judgment such addition, rearrange-
ment or change would expedite the work of the term. Each claimant
or his counsel of record and the Attorney General shall be notified
as to the date, time, and place of the hearing.

RULE 7. PROOF AND RULES GOVERNING PROCEDURE.

(a) Claims asserted against the State, including all the allegations
in a notice of claim, are treated as denied, and must be established by
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the claimant with satisfactory proof, or proper stipulation as herein-
after provided before an award can be made.

(b) The Court shall not be bound by the usual common law or
statutory rules of evidence. The Court may accept and weigh, in ac-
cordance with its evidential value, any information that will assist the
Court in determining the factual basis of the claim.

(c) The Attorney General shall within twenty days after a copy of
the notice has been furnished his office file with the Clerk a notice
in writing, either denying the claim, requesting postponement of pro-
ceedings to permit negotiations with the claimant, or otherwise setting
forth reasons for further investigation of the claim, and furnish the
claimant or his counsel of record a copy thereof. Otherwise, after said
twenty-day period, the Court may order the claim placed upon its
regular docket for hearing.

(d) It shall be the duty of the claimant or his counsel in claims
under the regular procedure to negotiate with the Office of the At-
torney General so that the claimant and the State Agency and the At-
torney General may be ready at the beginning of the hearing of a
claim to read, if reduced to writing, or to dictate orally, if not re-
duced to writing, into the record such stipulations, if any, as the par-
ties may have been able to agree upon.

(e) Where there is a controversy between a claimant and any State
Agency, the Court may require each party to reduce the facts to writ-
ing, and if the parties are not in agreement as to the facts, the Court
may stipulate the questions of fact in issue and require written an-
swers to the said stipulated questions.

RULE 8. APPEARANCES.

Any claimant may appear in his own behalf or have his claim pre-
sented by counsel, duly admitted as such to practice law in the State
of West Virginia.

RULE 9. BRIEFS.

(a) Claimants or their counsel, and the Attorney General, may file
with the Court for its consideration a brief on any question involved,
provided a copy of said brief is also presented to and furnished the
opposing party or counsel. Reply briefs shall be filed within fifteen
days.
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(b) All briefs filed with, and for the use of, the Court shall be in
quadruplicate — original and three copies. As soon as any brief is
received by the Clerk he shall file the original in the Court file and
deliver the three copies, one each, to the Judges of the Court.

RULE 10. CONTINUANCES: DISMISSAL FOR FAILURE TO
PROSECUTE.

(a) After claims have been set for hearing, continuances are looked
upon by the Court with disfavor, but may be allowed when good
cause is shown.

(b) A party desiring a continuance should file a motion showing
good cause therefor at the earliest possible date.

(c) Whenever any claim has been docketed for hearing for three
regular terms of Court at which the claim might have been prosecut-
ed, and the State shall have been ready to proceed with the trial
thereof, the Court may, upon its own motion or that of the State,
dismiss the claim unless good cause appear or be shown by the claim-
ant why such claim has not been prosecuted.

(d) Whenever a claimant shall fail to appear and prosecute his
claim on the day set for hearing and shall not have communicated
with the Clerk prior thereto, advising of his inability to attend and
the reason therefore, and if it further appear that the claimant or his
counsel had sufficient notice of the docketing of the claim for hearing,
the Court may, upon its own motion or that of the State, dismiss
the claim.

(e) Within the discretion of the Court, no order dismissing a claim
under either of the two preceding sections of this rule shall be vacated
nor the hearing of such claim be reopened except by a notice in writ-
ing filed not later than the end of the next regular term of Court, sup-
ported by affidavits showing sufficient reason why the order dismiss-
ing such claim should be vacated, the claim reinstated and the trial
thereof permitted.

RULE 11. ORIGINAL PAPERS NOT TO BE WITHDRAWN:
EXCEPTIONS.

No original paper in any case shall be withdrawn from the Court
files except upon special order of the Court or one of the Judges
thereof in vacation. When an official of a State Department is testi-
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fying from an original record of his department, a certified copy of
the original record of such department may be filed in the place and
stead of the original.

RULE 12. WITHDRAWAL OF CLAIM.

(a) Any claimant may withdraw his claim. Should the claimant
later refile the claim, the Court shall consider its former status, such
as previous continuances and any other matter affecting its standing,
and may re-docket or refuse to re-docket the claim as in its judg-
ment, justice and equity may require under the circumstances.

(b) Any department or state agency, having filed a claim for the
Court’s consideration, under either the advisory determination pro-
cedure or the shortened procedure provision of the Court Act, may
withdraw the claim without prejudice to the right of the claimant in-
volved to file the claim under the regular procedure.

RULE 13. WITNESSES.

(a) For the purpose of convenience and in order that proper re-
cords may be preserved, claimants and State Departments desiring to
have subpoenas for witnesses shall file with the Clerk a memorandum
in writing giving the style and number of the claim and setting forth
the names of such witnesses, and thereupon such subpoenas shall be
issued and delivered to the person calling therefor or mailed to the
person designated.

(b) Request for subpoenas for witnesses should be furnished to
the Clerk well in advance of the hearing date so that such subpoenas
may be issued in ample time before the hearing.

(c) The payment of witness fees, and mileage where transportation
is not furnished to any witness subpoenaed by or at the instance of
either the claimant or the respondent state agency, shall be the re-
sponsibility of the party by whom or at whose instance such witness
is subpoenaed.

RULE 14. DEPOSITIONS.

(a) Depositions may be taken when a party desires the testimony of
any person, including a claimant. The deposition shall be upon oral
examination or upon written interrogatory. Depositions may be taken
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without leave of the Court. The attendance of witnesses may be com-
pelled by the use of subpoenas as provided in Rule 13.

(b) To take the deposition of any designated witness, reasonable
notice of time and place shall be given the opposite party or counsel,
and the party taking such deposition shall pay the costs thereof and
file an original and three copies of such deposition with the Court.
Extra copies of exhibits will not be required; however, it is suggested
that where exhibits are not too lengthy and are of such a nature as to
permit it, they should be read into the deposition.

(c) Depositions shall be taken in accordance with the provision of
Rule 17 of this Court.

RULE 15. RE-HEARINGS.

A re-hearing shall not be allowed except where good cause is
shown. A motion for re-hearing may be entertained and considered
ex parte, unless the Court otherwise directs, upon the petition and
brief filed by the party seeking the re-hearing. Such petition and brief
shall be filed within thirty days after notice of the Court’s determina-
tion of the claim unless good cause be shown why the time should be
extended.

RULE 16. RECORDS OF SHORTENED PROCEDURE CLAIMS
SUBMITTED BY STATE AGENCIES,

When a claim is submitted under the provisions of Chapter 14,
Article 2, Paragraph 17 of the Code of West Virginia, concurred in
by the head of the department and approved for payment by the
Attorney General, the record thereof, in addition to copies of cor-
respondence, bills, invoices, photographs, sketches or other exhibits,
should contain a full, clear and accurate statement, in narrative form,
of the facts upon which the claim is based. The facts in such record
among other things which may be peculiar to the particular claim,
should show as definitely as possible that:

(a) The claimant did not through neglect, default or lack of rea-
sonable care, cause the damage of which he complains. It should ap-
pear he was innocent and without fault in the matter.

(b) The department, by or through neglect, default or the failure
to use reasonable care under the circumstances caused the damage to
claimant, so that the State in justice and equity should be held liable.
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(c) The amount of the claim should be itemized and supported by
a paid invoice, or other report itemizing the damages, and vouched
for by the head of the department as to correctness and reasonable-
ness.

RULE 17. APPLICATION OF RULES OF CIVIL PROCEDURE.

The Rules of Civil Procedure will apply in the Court of Claims un-
less the Rules of Practice and Procedure of the Court of Claims are
to the contrary.

Adopted by Order of the Court
of Claims, September 11, 1967.

Amended February 18, 1970.
Amended February 23, 1972.

CHERYLE M. HALL,
Clerk




REPORT OF THE COURT OF CLAIMS
For the Period January 1, 1973, to June 30, 1973

(1) Approved claims and awards not satisfied but to be referred to the Legislature, 1974, for final consideration and appropria-
tion, for the period January 1, 1973, to June 30, 1973:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-565 Emma Gas Company Office of Federal-State $ 2,500.00 |$ 55062 June 11, 1973
Relations

D-588 Enochs, W. Dale Department of Highways 350.00 175.27 June 26, 1973
D-576 Haines, John S. Department of Highways 3,939.16 750.00 June 11, 1973
D-538 Jones, Orpha E. State Building Commission 7,560.00 6,480.00 June 26, 1973
D-480 Moore, Meade J. Department of Highways 1,292.14 1,292.14 June 11, 1973
D-558 Pauley, Joel V. Department of Highways 469.80 469.80 May 15, 1973
D-604 State Farm Fire & Casualty Department of Highways 82.94 82.94 June 26, 1973

Co., as subrogee of Billy

Keffer, its insured

TOTALS $16,194.04 | $ 9,800.77
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REPORT OF THE COURT OF CLAIMS (Continued)
For the Period July 1, 1971, to June 30, 1973

(2) Approved claims and awards satisfied by payments out of appropriations made by the Legislature for the period July 1,
1971, to June 30, 1973:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-229 C Aetna Insurance Company, Department of Highways $ 110.22 $ 55.11 | February 11, 1972
subrogee of John Fragale,
d/b/a Top Hat Billiards
D-229 L Aetna Insurance Company, Department of Highway