
1""

2.

PR,OPOSED AGENDA

LEGISI,ATIVE RUI;E-!{AKTNG REVIEW COMMITTEE

Monday - ApriL 15, 1991 - 3:00 p.m.

SENATE FrNAIICE I{EETrNG ROOM, M-451

Approval of Minutes - Meeting Januarl 1,7, 1991.

Review of Legislative Ru1es:

B. Dept. of Agriculture Fee Structure for Pesticide
Control Act of 1990

b. State Tax Department - Valuation of Tinberland and
Managed Tinberland

c. Board of Investments Adnrinistration of the
Consolidated Pension Fund by the West Virginia
State Board of Investments

Board of Investments Adrninistration of the
Consolidated zund by the West Virginia State Board
of Investments

Board of Investments Procedures for Proeessing
Palments from the State Trgasury

Board of Investments Prscedures fer Deposit .of,
Moneys with the Board of ': f nveatnents and
Treasurer's Offlce by State:A{6eneries,; ':

' 'rc,i,. ." ',"

d.

e.

f.

g.

h.

Board of Investments ,:; ,Se.Leetiion of 'gt,ate
Depositories for Reeeipt Aeetdtrnts :;. ;.;,3,"ii '.. . -

! i; ' :: !i;') l*c!.j'i
Board of Investments Establ.ishnemt, of .-Tnpreet
Funds

i. Board of rnvestnents seleeii"'b' of,'' {state
Depositories for Disbursement AceountE throtagh

3.

Conpetitive Bidding

Other Business:

.- !j 
-t

,.t ,l ,



Monday, April 15, L991

3:00 4:0O p.m.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairnan
Chafin
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
BoIey

Legislative Ru1e-Makincr Reviehr Connittee
(Code S29A-3-l-o)

Robert nChuckn Chamlrersr
nember ex officio nonvoting nenber

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
Gallagher

The neeting was called to order by Mr. Grubb, co-chairman.
The ninutes of the January L7, LggL meeting were approved.

Debra Graham, Cornmilgse Counsel, reviewed her abstract on the nrleproposed by the Departnent of Agriculture Fee Structure for thePesticide Control Act of L990. Sfre stated that the Departnent hadagreed to several technical nodifications.
Mr. Robert Frame, Director, Pesticide pivision, answered questions

from the Conmittee.

Mr. Wooton moved that the rule be approved as nodified. The
mot,ion was adopted.

Michael McThomas, Associate Counsel, reviewed his abstract on therule proposed the State Tax Division : Valuation of Tinberland and
Managed Timberland. Mr. McThonas stated that the Department had
agreed to several minor technical nodifications.

yT- Jerry Knight, Chief of the Special Property Section, answeredguestions from the Comrnittee.

Mr. Manchin moved that the rrrle be approved as nodified. Themotion was adopted.



Debra Grahan reviewed her abstract on the rule proposed by the
Board of Investments - Administration of the Consolidated Pension Fund
by the West VirgJ-nia State Board of fnvestments. She stated that the
Board had agreed to several ninor technical nodifications.

Craig Slaughter, Executive Director, and ilerry Simpson, Chief
Operation Officer, representing the Board of Investments, answered
guestions fron the Committee.

Mr. Faircloth moved that the rule be approved as nodified. The
motion was adopted.

The meeting was adjourned.
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TITLE

1148

Lls
.i

18tr

t&t

i62

AGENCY

Adrninistration

EUERGENCY RT'LES IN

SERIES

EFFECT ON

RT'LE TITLE

APRIL 1, 1991

i
" .O.,.&+,i il

' 
''Lo)

s-t}.

FILED/EFFECTIllE

May 15, 1991
Amended
Sept. 5, 1991
Amend. Effect.
Sept. 5, 1991

August 8, 1991
Effective
August 12, 1991

June 25, 1991
Effective
June 26, 1991
Anended
August 8, 1991
Anend. Effect.
Augruet 12, 1991

June 25, 1991
Effective
June 26, 1991
Anended
Augrust 8, 1991
Anend. Effect.
Augrust 12, 1991

Dec. 20, 1990

Dec. 20, 1990
Amended
Augrust 8, 1991
Amend. Effect.
Auguat 12, 1991

ft$trl'lsr '1b91 "

48

61

51

AgrJ"culture

Agriculture

61 Agrlculture

Agriculture

Agriculture

666r6LtdetGd ftrbltc
dctisoulcltt Eo6sd

Reporting of State AEEetB
by Financial InstitutLong
(New RuIe)

Anl-mal Dl-sease Control
(Amendnents)

Frozen Degserts & Imitatton
Frozen DeEEerts
(New Rule)

Corurerclal Feed
(Repeal & Replace)

Fee Structure for the
PeEtLclde Control Act
of 1990 (New RuIe)

Wood Destroying Ineect
Treatment Standards
(New Rule)
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61
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TITLE

L62

L62

L52

L62

131

LL7

AGENCY

Consolidated Public
Retirement Board

Consolidated Public
Retlrement Board

Consolldated Publlc
Retlrement Board

Congolldated Public
Retirement Board

Dtrectorg, Board of

Economlc DeveloEment
AuthorJ.ty

Educatlon

Health, Dlv. o(

Health, Dlv. of

L26

64

64

64 tlealLh .:,
-,Q :?E-

Oj): 3 rrlr,l
i"i'

65

65

65

65

Eea*tbr$ttFecost s [er,Tser; nis

J {. \r y:AUn6:
Eealtb Care CoEt
Revl,ew Artborlty

- (,,Eealt|:Garelcost
Rewiew Authority

Eealth care co6t
RevLew AuthorLty

Eealth car€ cogt
Revlew Authorlty

65
(New RuIe)

B'|ERGENCY RttLES IN

SERIES

APRrL 1, 1991

LE TITLE

The lic Employeee Retire-
ment S
(New

Judges Retirement System
le)(New

t..

FILED/EFFECTTVE

JuIy 1, 1991
Effectlve
July 3, L99L

JuIy 1, 1991
Ef fectl-ve
July 3, L99L

July 1, 1991
Effective
ilu1y 3 , L99L

July 1, 1991
Effectlve
July 3, 1991

July 3, 1991

June 28, 1.991
Effective
July 3, 1991

Augrust 14, 1991

June 14, 1991
Effective
JuIy 1, 1991

SeIS--.3+r;*991 $ : I
Effective
Sept. 16, 1991

Auguet 9, 1990

5. ','.15:Er+Bi.rl T'Ii,
ilune 17' 1991
Ef,fEctlve
July 1r 1991

E.:itfimJts&v:l; i-ll
atutre 17, 199I
Effectl,ve
iluly 1r 1991

dl|rlura.2*;s1t!191 €:i
Ef,feetLve
dluly 1, 1991

June 24; 1991
Effectlve
JuIy 1, 1991

ltarch 25, 1991
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(New Rule)
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losure Rrl€
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Shared Servlces

off,ered by
f,eEsLonals

)

Autonatlc Rats

Dept.
abilit
(New

Benefi
Appeai

59 Presi ial Appointments,
ibilitieg & Evaluatlon

( s)

CapI
liE

to Implement the Act
E)
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(
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( 1340, 1341 )

( )

20 Retail Store Sanitatlon
(

56 Infect s Medical WaEte
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EMERGENCY RT'LES IN

SERTES

EFE'ECT ON APRIL 1,

RI'LE TITLEAGENCY

Health Care Cost
Review Authority

Itealth Care Co6t
Review Authority

llealth & Human
ReEourceE

Hurnan Rlghts

Hunan Rlghte

Hunan Rlghts

Hunan Rlghts.

Ingurance Coml.

:'E'nEurance,. ,..

Sr" 3:rS11 '
i-f Lt, -.:,..ir';

:F.'Jf, J.N'

-ti. "$:"'ill;:1.
Ar.,!.-S,+f,,;

J --'-" r,( ' -L
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1991

206s

TITLE

77

LL4

1t4

114

113

113

Conversion of Acute Care BedE
to Skilled Nureing Care Beds
(New Rule)

Development of Llfe Care
Retirement Centers
(New RuIe)

Implementatlon of Omnlbus
Health Care Act Palznent
Provlsions (Amendnents)

Rellgious Dtscrimlna-
tion (New Rule)

Sexual HaraEsment
(New Rule)

Exemption of Prlvate
Clube (New RuIe)

Waiver of Rights Under
the Hunan Rightg Act
(New Rule)

ExanLners I compenEatlont
guallflcatLons & ClaEs-
lf lcation (Anendments )

Implement Changes ln
Mecj:eare 'SuPPlenent

FILED/EFFECTIVE

April 23, 1991
Amended
June 27, 1991
Anend. Effect.
JuIy 1, 1991

April 23, 1991
Amended
June 27, L99L
Amend. Effect.
JuIy 1, 1991

Augrust 30, 1991
Effectlve
October 1, 1991

November 16, 1990

Novernber 16, 1990

November 15' 1990

Vlarch 22, 1991

June 28, 1991
Effectlve
July 1, 1991

January 18, 1991
Anended

2L65

69

77

77

77

15

24

Insurance to Conform to Februar:'y 22, L99Lt
Medicare CataatroPhJ.c Coverage Auguet 2, 1991

j Rqte&l"sBl3i$f, 1989 Anend.-'E$$6ct.
, :' (Na* 'RrIe):: ,: Augruat 5, 1991
{9 qt'' t e
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(New Rule)
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:'- ;rThb W\l.,stetiei Board of
Invegtuent6 (lfow RuIe)

F;*3.ir-'r$r{2rr:* - AdninlsLaation of, th6.
Coaeolidatd Fenaton
Fund by the !{V State
Board of Invegtnentg

a,ir (New. RuIe) ,

January 3' 1991
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TITLE AGENCY

EMERGENCY RULES IN

SERIES

113 Investments

113 InvestmentE

Investments/ 5 Pr
TreaEurerre Ofc. of

fnvestmente 8 Establt

Inveetmentg' 9 Procedu

Invegtmentg 10 Rules
State
Investm

Labor 42 WV Cont

113

113

113

113

42

4A

11

47

{Jrner.Training 
:;' s=..,';*

,Fq. * ceq!;

i${ed{c*inqsrl 6
er i::s=18

i,F qr !r'.: Tft sal .t+!-,L

='ii; frBsfifiT
hlblgle

t,t*, 1 . E$ *ncL [New R

-{ ; .E' ,-dV jsres gCf ..o E;s€ iJ

,N3t.l;b& ..{i[o,r""g" ?n i e ng16 j"#".,ngfr :q

47

TraBpin

l1C Strncial47
(New Ru

Select
Deposi
bu

't
Bidd

SeIect
Deposl
Rece
(New

ofr
Treasu
State
(New

Imprest
(New Ru

FECT ON APRIL 1, 1991

TITLE

of State
ries for Dig-
t Accounts
Competitlve
(New Rule)

of State
ies for

AccountE
)

Funds
e)

for Pro-
Paynents from
e Treasury

the Reportlng of
to the 9lV Board of

(New RuIe)

LicenElng Act

certificatlon'for Surface

)

FILED/EFFECTIVE

January 3, 1991

.fanuary 3, 1991

Januaty 22, 1991

January 3, 1991

January 3, 1991

JuLy 24, 1991
Effectlve
JuLy 24, 1991

July 5, 1991
Effective
.Iuly 8;*19'91

'i .Jilliif+ 1b,'c1990 .ia
Anendnente
Dec. L4, 1990
.E^xplrg$, ,j$dEedbe#'r'2, 1999
(15 nonth llfe)

.ltlav 29, 1991r:- : :i irffie:tfdgfiiuf._q Ef :
iluly 10, 1991
eneiad. Ef,f,ect.

-qu r,glJrtr1:,rl?el 
:^ i;

cessing
the
(New Ru )

(New Ru

CoaI M

(udii"nu

(New

"Sducatlon for
r.,& PodiatrletE

eJull,

the Terms toidd ei =AuEudrT16;cj1991
s All Huatrii$ & -c'tffec{+ig;"'

onq" concettritts Pqo--^ :'::.f$Edfif -26;qrse1 
0€ i

,E.when Hunting & ;::= 'Eqfgg€{v€:::
' (Nes, RuIe) ''rG 'Augrugt zli -'199L

latlonE Augrust 21, 1991

Beat guntJ.ng Rege Augnrat 2O' 1991
) Effectlve

Augruet 21, 1991



EUERGENCY RT'LES IN

SERIES

EFFECT ON APRTL 1,

RT'LE TITLETITLE AGENCY

47 Natural Resources

47 Natural Regources

47 Natural Resourceg

47 Natural Resources

47 Natural RegourceE

47 Natural ResourceE

47 Natural ReEources

47 Natural ReEourceg

189 Property Valuation
Tralning & Pro-
.g,e,{uqq,E Qomniss J.on

81 ir,+gbllq s,]*fe"tv r')

?i-.;*' :;: -".?,,t.r
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190 ReaI"Estate e1r

FILED/EFFECTTVE

August 20, 1991
Effective
Augruet 21, 1991

Augrust 20, 1991
Effective
Auguet 21, 1991

Augrust 20, 1991
Effective
Aug.uet 21, 1991

August 20, L99L
Effective
Augrust 21, 1991

Augrust 20, 1991
EffectLve
August 21, 1991

Augrust 20, 1991
Effectlve
August 21, 1991

Augrust 27, 1991
Ef,f,ective
September 3, 1991

Ylatch 22, 1991

March 4, 1991

1991

1lD

118

1lF

11c

11H

11r

12A

2L

5

ceneral Hunting Regs
(New Rule)

Deer Hunting Regs
(New RuIe)

!{tld Turkey Hunting RegE
(New RuIe)

WiId Boar Huntlng Rege
(New RuIe)

ceneral Trapplng RegE
(New RuIe)

Dog Tratning Regrulatlons
(New Rule)

Special Migratory Blrd Huntlng
Regs (New Rule)

Special FiBhing RegE
(New Rule)

Tax Map sa1eE
(New RuIe)

Contracted lolice or SecuritY
.- ller-vieeis''(Ndur RuIe)

-";
Carryirrg "of' Handguns bY Re-
tLred or Medically DLachalged
ltenbers (New RuIe)

"'I ihorouarrbrd& t
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R July 11, 1991
Effective
JuIy:12', ,181

July 11r 1991
Ef,fectlve
iluly 12r 1991
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EffectLve
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.fuly 18, 1991
Anend. Effect.
.Iuly 18, 1991
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TITLE

190

190

L74

153

1s3

1s3

110

110

110 Tax

110

L44

L2e

26

26

AGENCY

ReaI Estate Ap-
praiser Licensing &
Certification Board

Real Eetate Ap-
praieer Licensing &
Certificatlon Board

ReaI Estate Cornm.

EMERGENCY RI'LES IN

SERIES

13A

Secretary of

Secretary of

Secretary of

Tax

Tax

State

State

State

15

1H

1J

23

2s

15

1

Tax

Tourlem & Parke

lrugteeg

Vet Medlcine

Vet Medlclne

45

Renewal
Certifi
(New Ru

oN APRrL 1, 1991

TITLE

of License or
Eion

e)

for
ations

Complaints,
& HeartngE

FILED/EFFECTIvE

Ylay 23, 1991
Anended
July 18, 1991
Amend. Effect.
July 18, 1991

May 23, t99L

June 4, 1991

June 19, 1991
Effective
JuIy 2, 1991

Sept. 28, 1990

June 19, 1991
Effective
JuIy 2, 1991

April 25, 1991

June 19, 1991
Effective
JuIy 1, 1991

iluly 3, 1991
Ef,fective
July 8, 1991

March 6, 1991

Novenber 7, 1990

JuIy 3' 1991

July 15; 1991
EffectLve
JuIy 15r 1991

.IuIy 15, 1991
Effective
iluly 15, 1991

Provis
InveBt
(New Ru )

Regu ts in Licensing Real
Estate
Conduct

& Salegmen & the
f Brokerage BusJ.ness

( s)

forFlIing
organi Ions

Credlt Servl-ce
(New RuIe)

Absen Voting by MiIItary
o Are Called to ActiveVoterE

Duty ( RuIe)

Combi Voter Registratlon &
Driver
(New Ru

ProgranE

VaIuat
Managed

Apprai
Eerve
p€rty
Reappr
Pu

Bingo (

PubIlc
State
& FIsh
D1
,

Equal
tlve
Orga

of Tlnberland &
lnberland (New Rule)

of ProducJ-ng & Re-
& Natural GaE Pro-
Perlodic statelride

for Ad Valoren Tax
(New RuIe)

Tax (AmendmentE)

of wv State Farks'
s, & State Euntlng

Areas Under the
of TourLEm & Parks
te)

tty & AffLrna-
(Anendrnente)

lon & operatlon of
of, Veterinarlan

(New RuIe)

ion of Veterinary

the Wv

(Nen RuIe)
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EMERGENCY RttLES IN EFFECT ON APRIL 1, 1991

TITLE AGENCY SERIES RI'LE TITLE FILED/EFFECTIVE

26 vet Medicine 4 standards of Practice July 15, L99I
(New RuIe) Effective

. July 15, t99I

26 Vet Medicine 5 Limited Licensure July 15, 1.991
(New RuIe) Effective

July 15, 1991

26 Vet Medicine 5 schedule of Fees (Neer Rute). JuIy 15, L99L
Effective
July 15, 1991
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1.

2.

TENtrAITIVE AGEITDA

IIEGISITAAM RITLE-UAKTNG REVIEF COUIIITTBE

Septenber 10, L99L
5:00p.m. - 9:00p.n.

Senate Finance Conmittee Roon 451

Approval of Minutes - Meetings August.29 & 30, L99L

Review of Legislative Rules:

a. Ethics Cornrnission, WV, Dept. of Adnr. - Private
Gain, Series 6

b. Ethics cornmission, IrrV, Dept. of Adnr. - Gifts,
Series 7

c. Ethics Commission, W, Dept. of Admr. - Voting,
Series 9

d. Ethics Comrnissionr WV, Dept. of Adnr. - Enplolment,
Series 11

Tourism and Parks, Division of Rules Governing
Public Use of WV State Parks, State Forests, and
State Hunting and Fishing Areas under the Division
of Tourism and Parks

Hunan Rights Commission, WV Ru1es regarding
exemption of private clubs

Human Rights Cornrnission, WV - Rules Regarding
Religious Discrinination

Health Care Cost neview Authority Development of
Life Care Retirement Centers

Health Care Cost Review Authority -iconv"rsion of
Acute Care Beds to SkiIIed Nursing Ca5e'Beds

Practical Nurses r-. WV Board of Examiners for
Licensed Policies and Procedures for Development
and Maintenance of Educational Programs in
Practical Nursing, Series 1

Practical Nurses, WV Board of Examiners for
Licensed Policies Regulating Licensure of the
Licensed Practical. Nurse, Series 2

Practical Nurses, WV Board of Examiners for
Licensed Legal Standards of Nursing Practice for
the Licensed Practical Nurse, Series 3

f.

g.

h.

a.

l.

k.

1.



m. Practical Nurses, WV Board of Exaniners for
Licensed - Fees for Services Rendered by the Board,
Series 4

n. Practical Nurses, WV Board of Exaniners for
Licensed - Contlnuing Competence, Series 6

o. State Tax Division - Property Transfer Tax

p. Racing Cornmission - Thoroughbred Rules

q. Agricultrrre, Department of - Licensing of Livestock
Dealers

r. Agriculture, Department of Disposal of Dead
Poultry

s. Agriculture, Department, of West Virginia Apiary
Law of 1991

t. Agriculture, Department of - Aninal Disease Control

u. Agriculture, Departnent of - Commercial Feed

v. Agriculture, Department of Frozen Desserts and
Initation Frozen Desserts

w. Motor Vehicles, Division of Denial, Suspension,
Revocation or Nonrenewal of Driving Privileges

3. other business:



AGEITDA

LEGf9L,ATI\fE RULE-UAKfNC REVIEP COUUfTIEE

August 29, 1991

13OO - {:O0 p.m.

Senate Fiaraoe Connittee Roo[ d51

L. Approval of Minutes - Meeting July 16, 1991

2. Review of Legislative Rules:

a. Ethics Commission, WVr Dept. of Adnr. Private
Gain, Series 6

b. Ethics Comrnission, wV, Dept. of Admr. - Giftst
Series 7

c. Ethics Commission, !iIV, Dept. of Admr. - Interest in
Public Contracts, Series 8

d. Ethics commission, I'ifvr Dept. of Admr. Voting,
Series 9

e. Ethics Commission, WV, Dept. of Admro -
Contributions, Series 1-0

f. Ethics Comnission, Wv, Dept. of Admr. - Enplolment,
Series l-1

g. Ethics CommissLon, $IV' Dept. of Adnr. Lobbying,
Series L2

3. Other business:



AGEIIDA

ITEGISITAUVE RUIrE-UAKfNG REVfEf COIdIIIETEE

August 30, 1991

9s00 8.D. - Noon

Eeaate Finenoe Coumittee Roon 151

1. Revies of LegLslative Rulegr

E. Tourism 'Dd Parlrs, DivLsLon of Rulee Governing
IrublLc Uae of Tgv State Parlrs, State Forests, atrd
State EuntLng and Fishiag Areas uadar the DLvisLon
of 'lfourlsm and Parks

b. TFoe Dept. of - BLngo Rules and RegulatLoas

G. Natural Resourctes r Divlsion of, Epecial
llotorboatiag Regulations

d. Natural Resourctes , Divi sLon of, Boating
RegulatLoas

e. Department of Adninistration ReportLng of State
Assets by FiaancLal lastl,tutions

f. Board of ltiner Training, Eduaatlon and
CertifLoatLon - Rules and RegulatLoas Govenl'ng tbe
Standards for Certiflsation of Blasters for Surfaee
Coal Mines ald gurfaoe Aleas of Underground CoaL
MLnes

9. tdedl.sl,ne, Board of ContinuLng Eduoatt oD for
PbysLol.aas and Podiatrists

h. Departneut of Agriculture LLcensing of Pestiol'de
BusLaesses

i. Department of, AgrLaulture West Yirginia Plaat
Pest Aot RegulatLons

J. Departneat of AgrLculture Certl.f,Led Pesticide
Applloator Rules rnd RegulatLoas

k. Departnent of AgrLeulture RegulatLons to Gover!
tha Aerlal application of Eerbiaides to Rlgbts of
Tay

2. Otber businessg



JuIy 16, 1-991-

L2:00 Noon - 3:00 p.n. Legislative Ru1e-Making Review Connittee
fCode S29A-3-l-O)

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
Gallagher

Mr. Wooton, Co-Chairman.

Keith Burdette Robert ilChuckn Chambers,
ex officio nonvoting member ex officio nonvoting nember

Senate

Wooton, Chaitman
Chafin (absent)
Manchin, J.
Tonblin
Wiedebusch (absent)
BoIey

The neeting was

The ninutes of
called to order by

the lrlay 6, L99L neeting were approved.

Michael McThomas, Comrnittee Associate Counsel, reviewed his
abstract on the rule proposed by the Public Energy Authority,
Establishment of Fee Schedule and Cost Allocations to the Issuance of
Bonds by the I,{\/ Public Energy Authority. He stated that the proposed
rule did not take into account legislation passed during the 1990
Legislative Session and that he had rewritten the proposed rule to
conform to the current Iaw. Mr. McThomas stated that the Authority
has agreed to his modifications. David Cecil, Counsel for the
Authori.ty, reiterated that the Authority aetrees wlth !,Ir. McThonas'
nodifications and answered questions fron f,hs Qernmittee... 1.

Mr. Roop moved that the proposed .rule be approved aF nodified.
The notion was adopted. ,,

'. nl

' I'rr. ,McThomas explained the - rule proposed the Public Energy
Authority, Establishnent of Rules and Procedure for the Exercise of
the Powels of: Eminent Domain for Quallfled Projects. IIe told the
Conmittee that this proposed rule also needs najor modl-ficatlons in
order to bring it into compliance wlth current Iaw. He stated that
the Authority has also agreed to the nodifications.

Mr. Roop moved that the proposed rule be approved ..as nodified.
The motion was adopted.

Debra Graham, Cornrnittee Counsel, reviewed her abstract on the rule
proposed by the Ethics Cornrnission, Private Gain. Richard Alker,
Uxecutive O-irector of the Ethics cornrnission, responded to questions
from the Cornrnittee. There was extensive discussion on the proposed
rule.



Mr. Roop noved that the proposed rule lie over until the
Conmittee's next neeting and that Mr. Alker provide the Committee with
information regarding sinilar federal regulations and regrulations fron
other states as well as possible tax consequences concerning the
accounting provisions of the proposed rule. The notion was adopted.

Ms. Graham explained the rule proposed by the Division of Health,
Specialized Health Procedures in Public Schools. She explained a
section of the rule which exceeds the Division's scope of authority
and stated that the Division has agreed to nodify that section. Kay
Howard, of the Regulatory Development Section, answered guestions from
the Conrnittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Grahan reviewed her abst,ract on the rule proposed by the
Health Care Cost Review Authority, Review for Automatic Rate Changes.
She stated that the Authority has agreed to minor technical
nodifications. Larry Fizer, Chairman of the Authority, responded to
questions fron the Committee.

Mr. Roop noved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Divisj,on of Natural
Resources, Special Fishing Regulations. She told the Committee that
the usie of the tem rrhandicappedtr in the proposed rule creates an
appearance of conflict with the code and that the Division has agreed
to nodify the proposed rule by using more e:qrlicit teminololfy. Bob
Miles, of the Division of Natural- Resources, answered questions fron
the Connittee.

l1lr. Love moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Tourism and Parks, Rules Governing Public Use of WV State
Parks, State Forests, and State Hunting and Flshing Areas under the
Division of Tourism and Parks. She stated that the Division has
agreed to minor technical nodifications. Rich Hartman, Adninistrative
Assistant of the Division, addressed the Comrnittee regarding the
proposed rule and responded to questions.

Mr. Love moved that the proposed rule lie over until the
CornmiggEe's next meeting. The notion was adopted.

Mr. Wooton read a letter from Chuck Folann Secretary of the
Department of Adninistration, withdrawing the rule proposed by the
Department, Snoking Restriction Guidelines for West Virginia State
Buildings. Mr. McThomas reviewed his reasons for infonming the
Departnent that the proposed rule exceeded the scope of their
authority.



Mr. McThonas told the Committee that he is still having
discussions with the Human Rights Cornrnission on their proposed rule,
Exemption of private clubs. He stated that agreenent has not been
reached on modifications because of differing interpretations.

Mr. Grubb moved that the proposed rule lie over until the
Conmitteets next meeting. The notion was adopted.

Mr. McThomas explained the rule proposed by the Hunan Rights
Comrnission, Rules Regarding Sexual Ilarassnent and stated that the
Comrnission has agreed to nodifications to the proposed rule. Mary
Catherine Buchnelter of the Civil Rights Division of the Commissionr
responded to questions fron the Conmittee.

Mr. Gallagher noved that the proposed rule be approved as
nodified. The notion was adopted.

Mr. McThonas reviewed his abstract on the rule proposed by the
Hunan Rights Commission, Rules Regarding Religious Discrimination. He
stated that the Comrnission has agreed to nodify the proposed rule.
Ms. Buchmelter answered questions from the Cornmittee.

Mr. Grubb moved that the proposed rule be approved as modified.
The motion was reJected.

Mr. McThomas explained the rule proposed by the Tax Department,
Property Valuation Training and Procedures Commission, Tax Map Sa1es
and stated that the Department has agreed to modifications to the
proposed rule. Robert Hoffman, Director, Property pivision, answered
questions from the Conmittee.

Mr. Roop noved that the proposed ruLe be approved as nodified.
The motion was adopted.

Mr. McThonas reviewed the abstract on the rule proposed by the Tax
Department, Bingo Rules and Regulations and he stated that the
Departnent has agreed to nodify the proposed rule. John Montgonery,
of the Legal Division of the Tax Department, responded to questions
from the Comrnittee.

Mr. Love asked unanimous consent that the rule lie over until the
Committee's next meeting and that Mr. Montgomery pnovide an answer as
to whether or not the agency will agree to modify the rule with regard
to changing the acceptable means of paynent for bingo games and
cashing checks out of bingo funds. There was no objection so the nrle
was laid over until the Cornrnitteers next meeting.

Ms. Graham reviewed her abstract on the rule proposed by the
Department of Agriculture, Wood Destroying Insect Treatment Standards.
She stated that the Department has agreed to minor technical
nodifications. Bob Frame, Director of the Department, answered
questions from the Conmittee.



Mr. Roop moved that the proposed rule be approved as modified.
The motion rras adopted.

Ms. Graham reviewed the rule proposed by the Ethics Counission,
Gifts and stated that the Commission has agreed to technical
nodifications to the proposed rule. Mr. Alker responded to questions
fron the Cornmittee and as a result of the questions agreed to further
nodify the proposed rule by deleting Subsection '7.L.

I,1[r. Love moved that prior to the Committee's next meeting, the
Conmission review the proposed rule as it applles to public officials
and the acceptance of nominal gifts. The motion was adopted.

The meeting was adjourned.



AGB![DE

LEGISITAIIM RULE-IIAtrING REVIEW COUIIITIIEE

lfuesday, atu1y 16, 1991
12s00 l[oon to 3300 P.m.

BECKT,EY HYLTON IIOTEL
BECKLEY, WEST VTRGTNTA

L. Approval of Minutes - Meeting YIay 6t L99L

2. Review of Legislative Rules:

a. Public Energy Authority Establishment of Fee
schedule and- cost Allocations to the Issuance of
Bonds by the Wv Public Energiy Authority, Series l-

b. I}ublic Energ'y Authority Establishment of Rul-es
and proceduie for the Exercise of the Powers of
Eminent Domain for Qualified Projects

c. Ethics Comrnission, wv, Dept. of Adnr' Private
Gain, Series 6

d. Ethics Cornmission, W, Dept. of Admr. Gifts,
Series 7

e. Ethics Commission, $ff, Dept. of Admr. - Interest in
Fub1ic Contracts, Series 8

Ethics Commission, $M, Dept. of Adnr. - Voting,
Series 9

g. Ethics Connission, WV, Dept. of Adnr
:. Contributions, Series 10

h. Ethics Commission, Wv, DePt. of Admr. - EmPlolment,
' I ,1.

of Admr. - 'LobbYing,

j. . Health, Divisipn of - Specialized Hea1th Procedures
in Public Schools

k. Health care cost Review Authority Review for
Automatic Rate Changes

1. Natural Resources, Division of special Fishing
Regulations

f.

Series L:-

i. Ethics connission,
Series L2

:.

WV, DePt:.'

\



m. Tourism and Parks, Division of Rules Governing
Pub1ic Use of WV State Parks, State Forests, and
State Hunting and Fishing Areas under the Division
of Tourism and Parks

n. Adninistration, Dept. of Smoking Restriction
Guidelines for $Iest Virginia State Buildings.

o. Human Rights Commission, WV Rules regarding
exenption of private clubs

p. Human Rights Comnission, WV Rules regarding
sexual harassment

q. Hunan Rights Comnission, WV Rules Regarding
Religious Discrimination

r. Tax, Dept. of, Property Valuation Training and
Procedures Conmission - Tax Map Sales

s. Tax, Dept. of - Bingo Rules and Regulations

t. Agriculture, Dept. of Wood Destroying Insect
Treatnent Standards



1.

2.

AGENDA

I,EGISI,ATIVE RUI,E-I'TAKING REVIEW COMMITTEE

Monday - May 6, l-99L - L:00 3:OO p.m.

cI[Y EAtrr, 800 5tb AVE![UE, EI'N':[INGTON, IW

Approval of Minutes - Meeting April L5, 1991-.

Review of Legislative Rules:

Board of Investments Adninistration of the
Consolid.ated Fund by the West Virginia State Board
of Investments

b. Board of Investnents Procedures for Processing
Palments from the State Treasury

c. Board of Investments - Procedures for Deposit of Moneys
with the Board of Investments and Treasurerts
Office by State Agencies

a.

d. Board

e. Board

f. Board

of Investments Selection of State Depositories
for Receipt Accounts

of Investnents - Establishment of Imprest Funds

of Investrnents Selection of State Depositories
for Disbursenent Accounts through Conpetitive
Bidding

g. Secretary of State - Absentee Voting by Military Voters
who are Members of Rese:rre Units Called to Active
Duty

h. West Virginia Board of Architects Rules of the West
Virginia Board of Architects

i. Director of Hea1th - Emergency Medical Serrrices

j. Public Energy Authority - Establishrnent of Fee Schedule
and Cost Allocations to the Issuance of Bonds by
the WV Public Energy Authority, Series L



k. Public Energiy Authority Establishrnent of Rules and
Procedure for the Exercise of the Powers of
Erninent Donain for Qualified Projects

WV Board of Pharmacy - Conputer Regulations

Board of Accountancy Board Rules and Regulations and
Ru1es of Professional Conduct

1.

m.

3. Other Business:



b

EMERGENCY RULES IN EFFECT ON APRrL I, 799I

SERIES RULE TITLETITLE AGENCY

148 Administration

61

61

6L

45

Agriculture

Agriculture

Agriculture

Air Pollution
Control Comm.

Alcohol Bev.
Control Comm.

AIcohoI Bev.
Control Comm.

Alcohol Bev.
Control Comm.

Alcohol Bev.
Control Comm.

;..:4
::: :

Alcohol Bev.
Control Comm.

Alcohol Bev.
Control Comm.

Beer Comm.

Smoking Restriction
Guidelines for hIV State
Buildings (New RuIe)

Anima1 Disease Control
(Amendments)

Fee Structure for the
Pesticide Control Act
of 1990 (New Rule)

Wood Destroying Insect
Treatment Standards
(New RuIe)

Air Quality Management
Fee Program
(Amendments)

Retail License
Operations
(Amendments)

Private CIub License
(Amendments)

Farm Wineries
(Amend,ments)

Retail SaIe of Wine in
Grocery Stores, Wine
Speciality Shops &

Private Wine Restaurants
(Amendments)

Licensing of Retail
Liquor Stores
(New Rule)

Bailment Policies &

Procedures
(New Rule)

Nonintoxicating Beer
Licensing & Operations
Procedures (Amendments)

1

FILED

Dec. 26, 1990

July 10, 1990

Dec. 20, 1990

Dec. 2Q, 1990

August 13, 1990

June 25, L990
Amend.ments
JuIy 3, l-990
August L | 1990

June 26, 1990
Amend.ments
August L, 1990

July 3, 1990
Amendments
August 10, 1990

July 3, 1990
Amendments
August 10, L990

June 25, 1990
Amendments
Augrust L, L990

June 26, 1990
Amendments
August L, 1990

July 3, 1990
Amendments
Sept. 10, L990

L2C

L2

22

L75

L75

L75

L75

L75

L75

L76



, TITLE AGENCY SERIES RULE TITLE FILED

L87 Cable TV 1 Franchising August 17, L99O
(New Rule) amendments

October 3, 1990

r87 cabre TV 2 rmprementing Regs August L7, 1990
(New RuIe)

160 Court of Claims 1 Practice & Procedure August 9, 1990
of Crime Victims
Compensation Fund
(New Rule)

L26 Education 99 Student Code of Con- Dec. 28, 1990
duct (43731
(New RuIe)

L25 Education L72 Handbook on Planning Dec. 28, 1990
School Facilities
(6200) (New RuIe)

64 Health 3 Public Water Systems April 2'7, L990
Bottled Water & Lab Amend.ments
Certification Sept. 28, 1990
(Amend.ments)

64 Health 30 Fees for Permits July 23, 1990
(Amend.ments) Amend.ments

Sept. 5, 1990

54 Health 32 Vital Statistics November 5, 1990
(Amend.ments)

54 Health 51 Fees for Services July 10, 1990
(New RuIe)

64 Health 66 Specialized Health August 9, L99O
Procedures in Public
Schools (New Rule)

55 Health Care Cost 18 Conversion of Acute July L5, 1990
Review Authority Care Beds to 100 Skill- Withdrawn

ed Nursing Care Beds April 8, 199L
(New Rule)

65 Health Care Cost 19 Review for Automatic March 25, L99L
Review Authority Rate Changes

(ltew Rule)

L57 Highways 5 Traffic & Safety Rules April 25, 1990
(Amend.ments)



TITLE

116

AGENCY

Hosptial Finance
Authority

SERIES RULE TITLE FILED

Establishment of Fee l*[ay 11, ]-990
Schedule & Cost A1-
locations Applicable
to the Issuance of
Bonds by the WV Hospital
Finance Authority
(Amendments)

Discrimination Against February 26, 1990
the Handicapped.
(Repeal & Replace)

Religious Discrimina-
tion (New Rule)

Sexual Harassment

77

77

77

77

77

Human Rights

Human Rights

Human Rights

Human Rights

Human Rights

LL4 Insurance

LL4 Insurance

113 Investruents

113 Investments

Implement Changes in
l{edicare Supplement
Insurance to Conform
to Medicare Catas- 

.trophic Coverage
Repeal Act of L989
(New Rule)

Health Insurance
Benefits for Tempor-
mandibular & Cranio-
mandibular Disorders
(New Rule)

Ad,ministration of the
Consolidated Fund by
The WV State Board of
Investments (New Rule)

Ad.ministration of the
Consolid.ated Pension
Fund by the WV State
Board of Investments
(New Rule)

November L6, 1990

November L5, 1990

January 18, 1991
Amended
February 22, 1991

August L, 1990

Jan. 3, 199L

Jan. 3, L99L

(New RuIe)

Exemption of Private November L6, l-990
Clubs (New nule)

Waiver of Rights Under Ivtarch 22, 1991
the Human Rights Act
(New RuIe)

24

29



, TITLE AEE]ICY SERIES RULE T]TLE FILED

113 rnvestments 3 selection of state Jan. 3, 1991
Depositories for Dis-
bursement Accounts
through Competitive
Bidding (New RuIe)

l-13 rnvestments 4 selection of state Jan. 3, 1991
Depositories for
Receipt Accounts
(New Rule)

113 Investments/ 5 procedures for Deposit January 22, l_991
Treasurerrs Ofc. of Moneys with the Bd.

Of Investments &

Treasurerrs Office by
State Agencies
(New Rule)

113 rnvestments 8 Establishment of Jan. 3 | LggL
Imprest Funds
(Uew Rule)

l-13 rnvestments 9 proced,ures for pro- Jan. 3, L99l
cessing Payments from
the State Treasury
(New RuIe)

94 Jair & correc- 4 Regs Relating to pubric Jury 18, 1990
tional Facility Hearings & Site Selec-
Authority, Reg. tion for private prison

(New RuIe)

48 Irlines Training 5 standards for certi- June L2, 1990
Ed. & Cert. fication of Blasters Aniendments

for Surface CoaI Mines Dec. L4, L990
(Amendments)

47 Natural Resources 4 Assessment of Civil lvtarch 29, L990
Penalties (New Rule)

47 Natural'Resources 2l Special Fishing Regs Nlaxch 22, 1991
(New Rule)

47 Natural Resources 25 Water Pollution Control June L, L99O
Permit Fee Schedules

. (Repeal & Replace)

47 Natural Resources 36 underground storage July 10, 1990
Tank Tegs (Amendments)

47 Natural Resources 37A Underground Storage lrtarch 28, L99O
Tank Insurance Trust
Fund (New Rule)



TITLE

189

81

153

110

RULE TITLE FILED

Tax Map Sales
(New nule)

Ivlarch 4, 1991

Modified Vehicle In- Sept. 11, 1990
pection (New RuIe)

Absentee Voting by Sept. 28, 1990
Military Voters Who
Are Called to Active
Duty (New Rule)

Disbursement of Loans, August 8, 1990
Grants to Governmental
Agencies for Acquisition
or Construction of
Solid Waste Disposal
Projects (New RuIe)

Estimated Fee August I | 1990
Sched.ule, Cost A1-
Iocations Applicable
to Issuance of Bonds
(New Rule)

Development of Com- October 23, 1990
prehensive Litter &

Solid Waste Control
Plans (New Rule)

Development of Com- October 23, 1990
mercial Solid Waste
Facility Siting Plans
(New RuIe)

Business Investment &

Jobs Expansion, Corpor-
ation Headquarters Re-
location and Small
Business Tax Credits
(New RuIe)

Bingo (Amendments)

Sept. 5, 1990
Amended
I'ebruary 2L, 1991

Irlarch 6, 199L

Public Use of liM State November 7 , 1990
Parks, State Forests, &

State Hunting & Fishing
Areas Under the Division
of Tourism & Parks
(Amend.ments)

Water Quality
Standards (Amendments)

5

AGENCY

Property Valua-
tion Training &

Procedures Comm.

Public Safety

Secretary of
State

Solid Waste
Management Board

So1id Waste
l'lanagement Board

Solid Waste
Management Board

Solid Waste
lvlanagement Board

Tax

:

Tax

Tourism & Parks

SERIES

13C

23

54

54

54

54

110

L44

1.6

ilune 13, l-990
Amendments
November 7, L990

46 Water Resources 46



EI{ERGENCY RULES IN EFFECT ON MARCH 15, L99L

TITLE AGENCY SERIES RULE TITLE

L48 Administration 6 Parking

FILED

August 17, l-990
(New Rule)

148 Administration 7 Smoking Restriction Dec. 26, 1990
Guidelines for WV State
Buildings (New Rule)

6l Agriculture 1 Anima1 Disease Control JuIy 10, 1990
(Amendments)

6L Agriculture L2 Fee Structure for the Dec. 20, 1990
Pesticide Control Act
of 1990 (New Rule)

6L Agriculture L2C Wood Destroying Insect Dec. 20, 1990
Treatment Standards
(New nule)

45 Air Pollution 22 AiF Quality Management August 13, 1990
Control Comm. Fee Program

(Amend.ments)

L75 Alcohol Bev. 1 Retail License
Control Comm. Operations

(Amend.ments)

L75 Alcohol Bev. 2 Private Club License June 26, 1990
Control Comm. (Amendments)

(Amendments)
August 10, 1990

L75 Alcohol Bev. 4 Retail Sale of Wine in July 3, 1990
Control Comm. Grocery Stores, Wine Amend.ments

Speciality Shops & August 10' L990
Private Wine Restaurants
(Amend.ments)

L75 Alcohol Bev. 5 Licensing of Retail June 25, l-990

L75 A1cohol Bev. 3 Farm Wineries
Control Comm.

Control Comm. Liquor Stores
(New RuIe)

Procedures
(New RuIe)

L

June 25, 1990
Amendments
July 3, l-990
August L, 1990

Amend.ments
August L, 1990

July 3, l-990
Amendments

Amendments
August 1-, 1990

Amendments
August I, L990

L75 Alcohol Bev. 6 Bailment Policies & June 26, l-990
Control Comm.



TITLE AGENCY SERIES RULE TITLE FILED

2 Axchitects l- Rules of the wV Board May 23, 1990
of Architects Expired
(Amendments) Dec. 19, 1990

176 Beer comm. 1 Nonintoxicating Beer July 3, 1990
Licensing & Operations Amendments
Procedures (Amendments) Sept. 10, 1990

L87 Cable TV L Franchising August L7, 1990
(New Rule) Amendments

October 3, 1990

I87 Cable TV 2 Implementing Regs August L7, 1990
(New Rule)

l-60 Court of Claims 1 Practice & Procedure August 9, 1990
of Crime Victi-ms
Compensation Fund
(New Rule)

5 Dental Examiners 1 Rules & Regs of WV JuIy 27, L990
Bd. of Dental Examiners
(Amendments)

126 Education 99 Student Code of Con- Dec. 28, 1990
duct (43731
(New RuIe)

L26 Ed.ucation L72 Handbook on Planning Dec. 28, 1990
Schoo1 Facilities
(6200) (New Rule)

87 Fire Comm. 4 State Building Code June 29, 1990
(Amendments)

54 Health 3 Public Water Systems April 27, 1990
Bottled Water & Lab Amendments
Certif ication Sept . 28, 1-990
(Amendments)

54 Health 30 Fees for Permits July 23, 1990
(Amendments) Amendments

Sept. 5, L990

64 Health 32 Vital Statistics November 5, 1990
(Amend.ments)

64 Health 5L Fees for Services July 10, 1990
(New RuIe)



TITLE AGENCY SERIES RULE TITLE FILED

64 Health 66 Specialized Health August 9, 1990
Procedures in Public
Schools (New Rule)

65 Health Care Cost L6 Exemption for Shared June 11, l-990
Revj-ew Authority Services (New Rule) amendments

July 30, 1990

65 Health Care Cost L7 Health Services Offered June L9, 1990
Review Authority by Health Professionals

(New Rule)

65 Health Care Cost 18 Conversion of Acute July L6, 1990
Review Authority Care Beds to 100 Skilled

Nursing Care Beds
(New Rule)

5 Traffic & Safety Rules April 25, L990L57 Highways
(Amendments)

116 Hosptial Finance 1 Establishment of Fee lvlay 11' 1990
Authority Schedule & Cost A1-

locations Applicable
to the Issuance of
Bond.s by the WV Hospital
Finance Authority
(Amend.ments)

77 Human Rights 1 Discrimination Against February 26, 1990
the Handicapped
(Repeal & Replace)

77 Human Rights 3 Religious Discrimina- November L6, 1990
tion (New RuIe)

77 Human Rights 4 Sexua1 Harassment November L6, 1990
(New Rule)

77 Human Rights 5 Exemption of Private November 16, 1990
Clubs (New Rule)

Ll4 Insurance 24 Implement Changes in January 18, I99l
Medicare Supplement Amended
Insurance to Conform February 22, 1991-
to Medicare Catas-
trophic Coverage
Repeal Act of L989
(New Rule)

LlA Insurance 26 Accident & Sickness August L4, 1989
Rate Filing (New Rule) ExPired

November L4, 1990



TITLE AGENCY SERIES RULE TITLE FILED

1"L4 rnsurance 29 Health rnsurance August !, 1990
Benefits for Tempor-
mandibular & Cranio-
mandibular Disorders
(New RuIe)

113 rnvestments 1 Administration of the Jan. 3, 1991
Consolidated Fund by
The WV State Board of
Investments (New Rule)

113 rnvestments 2 Administration of the Jan. 3, 1991
Consolidated Pension
Fund by the WV State
Board of Investments
(New RuIe)

113 rnvestments 3 selection of state Jan. 3, 1991
Depositories for Dis-
bursement Accounts
through Competitive
Bidd.ing (New Rule)

113 Investments 4 Selection of State Jan. 3, 1991
Depositories for
Receipt Accounts
(New Rule)

113 Investments/ 5 procedures for Deposit January 22, L99L
Treasurerrs Ofc. of l4oneys with the Bd.

Of Investments &

Treasurerrs Office by
State Agencies
(New RuIe)

113 Investments I Establishment of Jan. 3, L991
Imprest Fund.s
(New Rule)

l-13 Investments 9 Procedures for Pro- Jan. 3, 1991-
cessing Payments from
the State Treasury
(New Rule)

94 Jail & Correc- 4 Regs Relating to Public July 18, L990
tional Facility Hearings & Site Selec-
Authority, Reg. tion for Private Prison

(New Rule)

42 Labor 19 WV Manufactured Housing April 20, 1990
Construction & Safety
Board (New Rule)

4



TTTLE AGENCY SERIES RULE TITLE FILED

1-1 lvledicine 4 Fees for services July g, j.990
Rendered by Bd. of
Medicine (New RuIe)

48 Mines Training 5 standards for certi- June 12, 1990
Ed. & Cert. fication of Blasters Amendments

for Surface Coal Mines Dec. 14, 1990
(Amendments)

47 Natural Resources 4 Assessment of Civil Ivlarch 29, 1990
Penalties (New nule)

47 Natural Resources 26 Water Pollution Control June L, 1990
Permit Fee Schedules

, (Repea1 & Replace)

47 Naturar Resources 36 underground storage July 10, 1990
Tank Tegs (Amendments)

47 Natural Resources 37A Underground Storage March 29, 1990
Tank Insurance Trust
Fund (New RuIe)

143 Personnel 1 Adm. Rules & Regs of November 15, 1989
W Civil Service System Amendments
(Amendments) August 6, 1990

Expired
February L5, 1991

189 Property Valua- 5 Tax Map Sales March 4, L99L
tion Training & (New Rule)
Procedures Comm.

81 Public Safety 1 Career Progression l4ay 30, L990
System Amendments
(Repea1 & Replace) August 9, 1990

81 Public Safety 4 l4od.if ied Vehicle In- Sept. 11, 1,990
pection (New RuIe)

148 Purchasing Div 1 Purchasing August 7, 1990
(Amendments)

148 Purchasing Div. 5 Availability of State June 25, 1990
Surplus Buildings &

Equipment to Charity
Food Banks (New Rule)

L78 Racing Commission 1 Thoroughbred Ru1es May L6, 1990
(Amendments) Amendments

June 25, 1-990
Sept. 25, 1990



TITLE AGENCY SERIES

178 Racing Commission

1s3 Secretary of
State

Solid Waste
Management Board

Solid Waste
Management Board

So1id Waste
Management Board

Solid Waste
l{anagement Board

110 Tax 13C

t44 Tourism & Parks

December 8, 1989
Amendments
Sept. 25, L990
Expired
March 8, 1991-

Absentee Voting by Sept. 28 | 1,990
Military Voters Who
Are Called to Active
Duty (New RuIe)

Disbursement of Loans, August 8, 1990
Grants to Governmental
Agencies for Acquisition
or Construction of
Solid. Waste Disposal
Projects (New Rule)

Estimated Fee
Schedule, Cost A1-
locations Applicable
to Issuance of Bonds
(New RuIe)

Development of Com-
prehensive Litter &

So1id. Waste Control
P1ans (New Rule)

August 8, L990

October 23, 1990

Development of Com- October 23, 1990
mercial Solid Waste
Facility Siting Plans
(New RuIe)

Business Investment & Sept. 6, l-990
Jobs Expansion, Corpor-
ation Headquarters Re-
location and Small
Business Tax Credits
(New Rule)

Public Use of htV State November 7 , 1990
Parks, State Forests, &

State Hunting a Fishing
Areas Under the Division
of Tourism & Parks
(Amend.ments)

Water Quality June 13, 1990
Standards (Amend.ments) Amendments

November 7, 1990

RULE TITLE

Greyhound RuIes
(Amendments )

FILED

23

54

54

54

54

46 Water Resources 45



EMERGENCY RULES IN EFFECT ON DECEMBER l-5, 1990

TITLE

148

6L

45

L75

L75

I75

175

L75

L75

L75 Beer Comm.

AGENCY

Administration

Agriculture

Air Pollution
Control Comm.

Alcohol Bev.
Control Comm.

AIcohoI Bev.
Control Comm.

Alcohol Bev.
Control Comm.

Alcohol Bev.
Control Comm.

Alcohol Bev.
Control Comm.

Alcohol Bev.
Control Comm.

Architects

RULE TITLE

Parking
(New RuIe)

Animal Disease Control
(Amend.ments)

Air Quality trlanagement
Fee Program
(Amendments)

Retail License
Operations
(Amendments)

Private Club License
(Amendments)

Farm Wineries
(Amendments)

Retail Sale of Wine in
Grocery Stores, Wine
Speciality Shops &

Private Wine Restaurants
(Amendments)

Licensing of Retail
Liquor Stores
(New Rule)

Bailment Policies &

Procedures
(New Rule)

Rules of the WV Board
of Architects
(Amendments)

Nonintoxicating Beer
Licensing & Operati.ons
Procedures (Amendments )

Franchising
(New Rule)

FTLED

August 17, 1990

July 10, L990

August 13, 1990

June 25, 1990
Amendments
July 3, 1990
August L | 1990

June 26, 1990
Amendments
August L, 1990

July 3, 1990
Amend.ments
August 10, 1990

JuIy 3, 1990
Amendments
August 10, 1990

June 25, 1990
Amendments
August L, 1990

June 26, 1990
Amendments
August L, 1990

Ivlay 23, 1-990

July 3, 1990
Amendments
Sept. 10, 1990

August L7, 1990
Amendments
October 3, 1990

SERIES

22

187 Cable TV



TITLE AGENCY

Cable TV

Court of Claims

DentaI Examiners

Fire Comm.

Health

RULE TITLE

Implementing Regs
(New Rule)

Practice & Procedure
of Crime Victims
Compensation Fund
(New Rule)

Rules & Regs of WV
Bd. of Denta1 Examiners
(Amendments)

State Building Code
(Amendments)

Public Wat,er Systems
Bottled Water & Lab
Certification
(Amendments)

Licensure of Behavi-ora1
Health Centers
(Amendments)

Fees for Permits
(Amendments)

Vital Statistics
(Amendments)

Fees for Services
(New Rufe)

Specialized Health
Procedures in Public
Schools (New nule)

Exemption for Shared
Services (New Rule)

Health Services Offered
by Hea1th Professionals

FILED

August L7, 1990

August 9, 1990

JuIy 27, 1990

June 29, 1990

April 27, 1990
Amend.ments
Sept. 28, 1990

April 27, 1990

JuIy 23, 1990
Amendments
Sept. 5, 1990

November 5, 1990

JuIy 10, 1990

August 9, 1990

June 11, 1990
Amendments
July 30, 1990

June L9, 1990

SERIES

787

150

87

64

64

64

64

64

Health

Health

HeaIth

Health

HeaIth

Health Care Cost
Review Authority

Health Care Cost
Review Authority

Hea1th Care Cost
Review Authority

11

30

32

51

66

L6

64

L7

65

65

65

(New Rule)

L8 Conversion of Acute July L6, 1990
Care Beds to 100 Skilled
Nursing Care Beds
(New Rule)

Traf fic & Safety Rules April 25, l-990
(Amendments)

L57 Highways



TITLE AGENCY

116 Hosptial Finance
Authority

77

77

77

26

26

77 Human Rights

Human Rights

Human Rights

Human Rights

Insurance

Insurance

Jail & Correc-
tional Facility
Authority, Reg.

Labor42

23

11 l"ledicine

Land Surveyors

Flines Training
Ed. & Cert.

RULE TITLE FILED

Establishment of Fee May 11, 1990
Schedule & Cost A1-
Iocations Applicable
to the Issuance of
Bonds by the WV Hospital
Finance Authority
(Amend.ments)

Discrimination Against February 26, 1990
the Handicapped
(Repea1 & Replace)

Religious Discrimina- November L6, l-990
tion (New Rule)

Sexual Harassment November L6, 1990
(New RuIe)

Exemption of Private November L6, 1990
C1ubs (New RuIe)

Accident & Sickness August L4, 1989
Rate Filing (New Rule)

Health Insurance August I, 1990
Benefits for Tempor-
mandibular & Cranio-
mand.ibular Disorders
(New Rule)

Regs Relating to Public July 18, 1990
Hearings & Site Selec-
tion for Private Prison
(New RuIe)

WV Manufactured Housing April 20, 1990
Construction & Safety
Board (New RuIe)

Rules & Regs for the November 6, 1989
Practice of Land Survey-
ing in hM (Amend.ments)

Fees for Services July 9, 1990
Rendered by Bd. of
I'ledicine (New Rule)

Standards for Certi- June L2, 1990
fication of Blasters Amend.ments
for Surface Coal Mines Dec. L4, 1990
(Amendments)

SERIES

26

29

94

19

48



47

47

TITLE

8L

L48

148

AGENCY SERIES

Natural Resouries 4

Natural Resources 26

Natural Resources 36

Natural Resources 37A

1_43 Personnel

81 Public Safety

RULE TITLE

Assessment of Civil
Penalties (New Rule)

Water Pollution Control
Permit Fee Schedules
(Repea1 & Replace)

Underground Storage
Tank Tegs (Amendments)

Underground. Storage
Tank Insurance Trust
Fund (New Rule)

Adm. Rules & Regs of
W Civil Service System
(Amendments)

Career Progression
System
(Repea1 & Replace)

I4odified Vehicle In-
pection (New Rule)

Purchasing
(Amendments)

Availability of State
Surplus Buildings &

Equipment to Charity
Food Banks (New Rule)

Thoroughbred Rules
(Amendments)

Greyhound Rules
(Amendments)

Absentee Voting by
Military Voters Who
Are Called to Active
Duty (New RuIe)

FILED

March 29, l-990

June l, 1990

July 10, 1990

March 28, 'J.990

November 15, 1989
Amendments
August 6, 1990

ltay 30, 1990
Amendments
August 9, 1990

Sept. 11, 1990

August 7 | 1990

June 26, 1990

Ivlay L6, 1990
Amend.ments
June 25, 1990
Sept. 25, l-990

December 8, 1989
Amendments
Sept . 25, l-990

Sept. 28, 1990

47

47

Public Safety

Purchasing Div

Purchasing Div.

178 Racing Commission

L78 Racing Commission

1s3 Secretary of
State

Solid Waste
l'lanagement Board

Disbursement of l,oans, August 8, 1990
Grants to Governmental
Agencies for Acqui-sition
or Construction of
Solid Waste Disposal
Projects (New nule)

23

54



54

54

54

TITLE AGENCY SERIBS

So1id Waste
lvlanagement Board

Solid Waste
l4anagement Board

Solid Waste
Management Board

110 Tax l_3c

L44 Tourism & Parks

46 Water Resources 46

RULE TITLE FILED

Estimated Fee August 8, 1990
Schedule, Cost AI-
Iocations Applicable
to Issuance of Bonds
(New Rule)

Development of Com-
prehensive Litter &

Solid Waste Control
P1ans (New Rule)

Development of Com-
mercial Solid Waste
Facility Siting Plans
(New Rule)

October 23, 1990

October 23, 1990

Business Investment & Sept. 6, 1990
Jobs Expansion, Corpor-
ation Headquarters Re-
location and Small
Business Tax Credits
(New Rule)

Public Use of WV State November 7, 1990
Parks, State Forests, &

State Hunting & Fishing
Areas Under the Division
of Tourism & Parks
(Amend.ments)

Water Quality June 13, 1990
Standards (Amendments) Amendments

November 7, 1990



EDLERGENCY RULES IN EFFECT ON NOVEMBER l_5, Lggo

TITLE AGENCY SERIES RULE TITLE FILED

148 Administration 6 Parking August L7, 1990
(New Rule)

61 Agriculture I Animal Disease Control JuIy 10, 1990
(emend.ments)

45 Air Pollution 22 Air Quality Management August 13, 1990
Control Comm. Fee Program

(Amendments)

L75 Alcohol Bev. l- Retail License June 25, 1990
Control Comm. Operations Amendments

(Amendments) JuIy 3t 1990
August L, 1990

L75 AIcohoI Bev. 2 Private CIub License June 26, l-990
Control Comm (Amend.ments) Amendments- August L, 1990

L75 AIcohoI Bev. 3 Farm Wineries July 3, 1990
Control Comm. (Amendments) Amendments

August 10, 1990

L75 Alcohol Bev. 4 Retail Sale of Wine in July 3, 1990
Control Comm. Grocery Stores, Wine Amend.ments

Speciality Shops & August 10, 1990
Private Wine Restaurants
(Amendments)

I75 AIcohoI Bev. 5 Licensing of Retail June 25, 1990
Control Comm. Liquor Stores Amendments

(New RuIe) August L, 1990

175 Alcohol Bev. 6 Bailment Policies & June 26, 1990
Control Comm. Procedures Amendments

(New Rule) August 1, 1990

2 Architects 1 Rules of the $IV Board May 23, 1990
of Architects
(Amendments)

L76 Beer Comm. 1 Nonintoxicating Beer July 3, 1990
Licensing & Operations Amendments
Procedures (Amendments) Sept. 10, 1990

L87 Cable TV 1 Franchising August L7, 1990
(New Rule) Amendments

October 3, 1990



TITLE AGENCY SERIES RULE TITLE FILED

L87 cable TV 2 rmprementing Regs August L7., lggo
(New RuIe)

150 Court of Claims 1 Practice & Procedure August g, 1990
of Crime Victims
Compensation Fund
(New Rule)

5 Dental Exami-ners 1 Rures & Regs of w JuLy 27, 1990
Bd. of Dental Examiners
(Amendments)

87 Fire comm. 4 state Building code June 29, 1990
(Amendments)

64 Health 3 public Water Systems April 27, 1990
Bottled Water & Lab Amendments
Certification Sept. 28, l-990
(Amend,ments)

64 Hea1th 11 Licensure of Behavioral April 27, 1990
. Health Centers- (Amendments)

64 Health 30 Fees for Permits JuIy 23, 1990
(Amend.ments) Amendments

Sept. 5, 1990

64 Hea1th 32 Vital .Statistics November 5, 1990
(Amendments)

64 Health 5L Fees for Services July 10, 1990
(New nule)

64 Health 66 Specialized. Health August 9, 1990
Procedures in Pub1ic
Schools (New Rule)

65 Health Care Cost 16 Exemption for Shared June Ll, 1990
Review Authority Services (New RuIe) Amendments

JuIy 30, l-990

55 Health Care Cost L7 Health Services Offered June L9, 1990
Review Authority by Health Professionals

(New Rule)

65 Health Care Cost l-8 Conversion of Acute JuIy L6, 1990
Review Authority Care Bed,s to 100 Skilled

Nursing Care Beds
(New Rule)

L57 Highways 5 Traffic & Safety Rules April 25, 1990
(Amend,ments)



TITLE AGENCY SERIES RULE TITLE FILED

LL6 Hosptial Finance l- Establishment of Fee l'[ay 11, 1990
Authorit,y Schedule & Cost A1-

locations Applicable
to the Issuance of
Bonds by the WV Hospital
Finance Authority
(Amendments)

77 Human Rights 1 Discrimination Against February 26, 1990
the Handicapped
(Repea1 & Replace)

77 Human Rights 3 Religious Discrimina- November L6, 1990
tion (New Rule)

77 Human Rights 4 Sexual Harassment November 16, 1990
(New RuIe)

77 Human Rights 5 Exemption of Private November L6, 1990
Clubs (New RuIe)

25 Insurance 26 Accident & Sickness August L4, 1989- Rate Filing (New RuIe)

26 Insurance 29 Hea1th Insurance August L, L990
Benefits for Tempor-
mandibular & Cranio-
mandibular Disorders
(New Rule)

94 Jail & Correc- 4 Regs Relating to Public JuIy 18, 1990
tional Facility Hearings & Site Selec-
Authority, Reg. tion for Private Prison

(New Rule)

42 Labor 19 hM Manufactured Housing April 20, 1990
Construction & Safety
Board (New RuIe)

23 Land Surveyors l- Rules & Regs for the November 6 | 1989
Practice of Land Survey-
ing in WV (Amend.ments)

11 lvtedicine 4 Fees for Services July 9, 1990
Rendered by Bd. of
Medicine (New Rule)

48 t'lines Training 5 Standards for Certi- June L2, 1990
Ed. & Cert. fication of Blasters

for Surface Coal Mines
(Amendments)



47

TITLE

81

148

148

AGENCY SERIES

Natural Resources 4

Natural Resources 26

Natural Resources 36

Natural Resources 37A

143 Personnel

81 Pub1ic Safety

RULE TITLE

Assessment of Civil
Penalt,ies (New Rule)

Water Pollution Control
Permit Fee Schedules
(Repea1 & Replace)

Underground Storage
Tank Tegs (Amend.ments)

Underground Storage
Tank Insurance Trust
Fund (New RuIe)

Adm. Rules & Regs of
liM Civil Service System
(Amendments)

Career Progression
System
(Repeal & Replace)

llodified Vehicle In-
pection (New Rule)

Purchasing
(Amendments)

Availability of State
Surplus Buildings &

Equipment to Charity
Food. Banks (New Rule)

Thoroughbred Rules
(Amend.ments)

Greyhound Rules
(Amendments)

Absentee Voting by
Irtilitary Voters Who
Are Called to Active
Duty (New Rule)

FILED

March 29, 1990

June L, 1990

JuIy 10, 1990

I{arch 28 , 19 9 0

November L5, 1989
Amendments
August 6, 1990

May 30, 1990
Amendments
August 9, 1990

Sept. 11, L990

August 7, 1990

June 26, 1,990

May 15, 1990
Amendments
June 25, 1990
Sept. 25, 1990

December 8, L989
Amendments
Sept. 25, 1990

Sept. 28, 1990

47

47

47

Public Safety

Purchasing Div

Purchasing Div.

178 Racing Commission

L78 Racing Commission

ls3 Secretary of
State

Solid Waste
Management Board

Disbursement of Loans, August 8, 1990
Grants to Goverrunental
Agencies for Acquisition
or Construction of
Solid Waste Disposal
Projects (New Rule)

23

54



TITLE AGENCY SERIES RULE TITLE FILED

54 solid waste 2 Estimated Fee August 8, l99o
l4anagement Board Schedule, Cost Al-

locations Applicable
to Issuance of Bonds
(New RuIe)

54 Solid Waste 3 Development of Com- October 23, 1990
Management Board prehensive Litter &

Solid Waste Control
Plans (New Rule)

54 Solid Waste 4 Development of Com- October 23, 1990
Management Board mercial So1id Waste

Facility Siting Plans
(New Rule)

110 Tax 13C Business Investment & Sept. 6, L990
Jobs Expansion, Corpor-
ation Headquarters Re-
Iocation and Small
Business Tax Credits
(New RuIe)

L44 Tourism & Parks 1 Public Use of WV State November 7, 1990
Parks, State Forests, &

State Hunting & Fishing
Areas Under the Division
of Tourism & Parks
(Amend.ments)

46 Water Resources 45 Water Quality June 13, 1990
Standards (Amendments) Amendments

November 7, l-990
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2.

PR,OPOSED AGENDA

LEGISI,ATIVE RUI;E-!{AKTNG REVIEW COMMITTEE

Monday - ApriL 15, 1991 - 3:00 p.m.

SENATE FrNAIICE I{EETrNG ROOM, M-451

Approval of Minutes - Meeting Januarl 1,7, 1991.

Review of Legislative Ru1es:

B. Dept. of Agriculture Fee Structure for Pesticide
Control Act of 1990

b. State Tax Department - Valuation of Tinberland and
Managed Tinberland

c. Board of Investments Adnrinistration of the
Consolidated Pension Fund by the West Virginia
State Board of Investments

Board of Investments Adrninistration of the
Consolidated zund by the West Virginia State Board
of Investments

Board of Investments Procedures for Proeessing
Palments from the State Trgasury

Board of Investments Prscedures fer Deposit .of,
Moneys with the Board of ': f nveatnents and
Treasurer's Offlce by State:A{6eneries,; ':

' 'rc,i,. ." ',"

d.

e.

f.

g.

h.

Board of Investments ,:; ,Se.Leetiion of 'gt,ate
Depositories for Reeeipt Aeetdtrnts :;. ;.;,3,"ii '.. . -

! i; ' :: !i;') l*c!.j'i
Board of Investments Establ.ishnemt, of .-Tnpreet
Funds

i. Board of rnvestnents seleeii"'b' of,'' {state
Depositories for Disbursement AceountE throtagh

3.

Conpetitive Bidding

Other Business:

.- !j 
-t

,.t ,l ,



Monday, April 15, L991

3:00 4:0O p.m.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairnan
Chafin
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
BoIey

Legislative Ru1e-Makincr Reviehr Connittee
(Code S29A-3-l-o)

Robert nChuckn Chamlrersr
nember ex officio nonvoting nenber

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
Gallagher

The neeting was called to order by Mr. Grubb, co-chairman.
The ninutes of the January L7, LggL meeting were approved.

Debra Graham, Cornmilgse Counsel, reviewed her abstract on the nrleproposed by the Departnent of Agriculture Fee Structure for thePesticide Control Act of L990. Sfre stated that the Departnent hadagreed to several technical nodifications.
Mr. Robert Frame, Director, Pesticide pivision, answered questions

from the Conmittee.

Mr. Wooton moved that the rule be approved as nodified. The
mot,ion was adopted.

Michael McThomas, Associate Counsel, reviewed his abstract on therule proposed the State Tax Division : Valuation of Tinberland and
Managed Timberland. Mr. McThonas stated that the Department had
agreed to several minor technical nodifications.

yT- Jerry Knight, Chief of the Special Property Section, answeredguestions from the Comrnittee.

Mr. Manchin moved that the rrrle be approved as nodified. Themotion was adopted.



Debra Grahan reviewed her abstract on the rule proposed by the
Board of Investments - Administration of the Consolidated Pension Fund
by the West VirgJ-nia State Board of fnvestments. She stated that the
Board had agreed to several ninor technical nodifications.

Craig Slaughter, Executive Director, and ilerry Simpson, Chief
Operation Officer, representing the Board of Investments, answered
guestions fron the Committee.

Mr. Faircloth moved that the rule be approved as nodified. The
motion was adopted.

The meeting was adjourned.
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L.

2.

AGENDA

I,EGISI,ATIVE RUIJE-II{AKING REVIEW COMMITTEE

Monday - May 5, L99L - 1-:00 - 3:OO p.n.

crTy EALL, 800 5tb A\rE![UE, EI'UITTNCTON, w.!

Approval of Minutes - Meeting April L5, L99L.

Review of Legislative Ru1es:

a. Board of Investnents Adninistration of the
Consolidated Fund by the West Virginia State Board
of Investments

Board of Investments Procedures for Processing
Palments from the State Treasury

Board of Investments - Procedures for Deposit of Moneys
with the Board of Investments and Treasurer's
Office by State Agencies

Board of Investments Selection of State Depositories
for Receipt Accounts

Board of Investnents - Establishnent of Imprest Funds

Board of fnvestments Selection of State Depositories
for Disbursement Accounts through Conpetitive
Bidding

Secretary of State - Absentee Voting by Military Voters
who are Members of Resenre Units CaIIed to Active
Duty

West Virginia Board of Architects Ru1es of the West
Virginia Board of Architects

Director of Health - Energency Medical Senrices

Public Energy Authority - Establishment of Fee Schedule
and Cost Allocations to the fssuance of Bonds by
the 9M Public Energy Authority, Series 1-

b.

c.

l-.

l.

d.

e.

f.

g.

h.



Public Energy Authority Establishnent of Rules and
Procedure for the Exercise of the Powers of
Eminent Donain for Qualified Projects

WV Board of Phamacy - Conputer Regulations

Board of Accountancy Board Rules and Regulations and
Ru1es of Professional Conduct

3. Other Business:

k.

I.

m.



Monday, May

1:0O 3:00

6, l_991_

p.m. Legislative Rule-Making Review Conmittee
fCode 629A-3-10l

Keith Burdette
ex officio nonvoting menber

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley

The meeting was called to order by

Robert nChuckr Chambers,
ex officio nonvoting menber

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
GaIlagher

Mr. Wooten, Co-Chair"man.

The ninutes of the April 15, 199L meeting hrere approved.

Michael McThomas, Associate Counsel, reviewed his abstract on the
rule proposed by the Secretary of State - Absentee Voting by Military
Voters who are Members of Resenre Units CaIIed to Actl-ve Duty. Robert
Wilkinson, Deputy Secretary of State, addressed the Committee
regarding the proposed rule and answered questions.

Mr. Roop moved that the proposed rule be approved. The notion was
adopted.

Debra Graham, Cornmillse Counsel, reviewed her abstract on the rule
proposed by the West Virginia Board Architects Rules of the West
Virginia Board of Architects. She stated that the proposed rule needs
extensive technical modifications and that she had been unable to meet
with a representative of the Board regarding their willingnescr to
accept the proposed nodifications. E. Keith DeaR, Secretary of the
Board, told the Connittee that the Board would agree to the technicaL
nodifications and he answered questlons from the Connittee.

Mr. Manehin noved that the proposed rrale be approved as modlfied.
The motion eras adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Director of Health Emergency Medical Services. She told the
Cornmittee that the Director had agreed to technical modifications. D.
Terry Shorr answered questions from the Committee.

Mr. Roop moved that Ui" proposed rule be approved as nodified.
The notion was adopted.



Mr. McThomas told the Conmittee that the rules proposed by the
Public Energy Authority Establishnent of Fee Schedule and Cost
AllocatLons to the Issuance of Bonds by the West Virginia Public
Energy Authority and Establishment of Rules and Procedure for the
Exercise of the Powers of Eninent Domain for Qualified Projects dtd
not take into account recent legislation and that he had rewritten
both rules to incorporate the legislation. He reviewed the proposed
rule on the Fee Schedule. Mr. Wooten noted that there was no
representative present fron the Authority and Mr. McTtromas stated that
he had not discussed his proposed nodifications with the Authority.

Mr Roop moved that both rules proposed by the Public Energy
Authority lie over until the next neeting. The rnotion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Pharnacy Computer Regulations and answered
guestions frorn the Comrnittee. She stated that the Board had agreed to
technical nodifications.

Mr. Burk moved that, the proposed rule be approved as modified.
The notion was adopted.

Ms. Graham explained the rule proposed by the Board of Accountancy
Board Rules and Regulations and Rules of Professional Conduct. She

told the Conmittee that the Board had agreed to technical
nodifications. Gary Swingle, Secretary of the Board, answered
questions from the Committee.

Mr. Burk moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract
of fnvestnents Adninistration of

the rule pr.oposed by the Board
Consolidated Fund by the t{est

on
the

Virginia State Board of Investments. She stated that the Board had
agreed to technical nodifications. Craig Slaughter, Executive
Director of the Board, addressed the Connittee regarding the proposed
rule and answered questions fron the Conmittee.

Mr. Burk moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham reviesed her abstract on the rule proposed by the Board
of fnvestments Procedures for Processing Palments from the State
Treasury. She stated that the Board haa agreed to technical
nodifications. Mr. Slaughter responded to questions.

Mr. Faircloth moved that the proposed ruLe be approved as
nodified. The notion was adopted.



Ms. Graharn reviened her abstract on the rule proposed by the Board
of Investments Procedures for Deposit of Moneys sith the Board of
Investments and Treasurer's Office by State Agencies. She stated that
the Board had agreed to technical nodifications.

Mr. Love noved that the proposed rule be approved as nodLfied.
The motion wasi adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board
of Investments - Selection of State Depositories for Receipt Accounts.
She stated that the Board had agreed to technical nodifications.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the Board
of Investments Establishment of Imprest Funds and answered
questions from the Comrnittee. She stated that the Board had agreed to
technical modificatLons. Jerry Simpson, Chief Operation Officer,
answered questions from the Conmittee. Mr. Chafin asked Mr. Simpson
if the Board would be willing to accept an addl-tional nodification
liniting the amount which a student could be charged for a returned
check to five dollars. Mr. Simpson stated that the Board would be
willing to accept the nodification.

Mr. Chafin moved that the proposed rule be approved as nodified,
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board
of Investments Selection of State Depositori.es for Disbursement
Accounts through Competitlve Bidding. She stated that the Boand had
agreed to technical nodifications.

Mr. Roop moved that the protrrosed rule be approved as modified.
The notion nas adopted.

Ms. Graham reviewed the proposed rules which have been abstracted
and told the Cornmittee that they night want to consider scheduling a
special meeting to consider those proposed rules which are ready for
consideration by the Committee.

The meeting was adjourned.
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AGENDA

IJEGTSI,ATT\IE RI'IJE-IIAKIITC REYIEW COUUITTEE

1.

2.

truesday, ituly 16, 1991
12:00 Noon to 3300 p.m.

BECKLEY IIYLTON HOTEL
BECKLEY, WEST VIRGINIA

Approval of Minutes - Meeting May 6, 1991

Review of Legislative Rules:

Ethics Commission, WV,
Contributions, Series l-O

Ethics cornrnission, Wv, Dept.
Series l-1

Ethics Comnission, lW, Dept.
Series 12

a. Public Energy Authority Establishnent of Fee
Schedule and Cost Allocations to the Issuance of
Bonds by the WV Public Energy Authority, Series L

b. Public Energy Authority EstabLishment of Rules
and Procedure for the Exercise of the Powers of
Eninent Domain for Qualified Projects

c. Ethics Commission, WV, Dept. of Adnr. Private
Gain, Series 6

d. Ethics Commission, WV, Dept. of Adnr. - Gifts,
Series 7

e. Ethics Commissionr W, Dept. of Adnr. - fnterest in
Public Contracts, Series I

f. Ethics Comnission, IiM, Dept. of Adnr. Voting,
Series 9

g.

h.

k.

Dept. of Admr

of Admr. - Enplolment,

of Adnr. - Lobbying,L.

j. Health, Division of - Specialized Health Procedures
in Public Schools

Health care Cost Review Authority Review for
Automatic Rate Changes

Natural Resources, Division of Special Fishing
Regulations

1.



n.

m.

o.

p.

Tourism and Parks, Division of Rules Governing
Public Use of WV State Parks, State Forests, and
State Hunting and Fishing Areas under the pivision
of Tourism and Parks

Adninistration, Dept. of Smoking Restriction
Guidelines for West Virginia State Buildings.

Human Rights Cornrnission, WV Ru1es regarding
exemption of private clubs

Human Rights Conmission, WV Rules regarding
sexual harassnent

Human Rights Commission, WV Rules Regarding
Religious Discrinination

Tax, Dept. of, Property Valuation Training and
Procedures Cornmission - Tax Map Sales

Tax, Dept. of - Bingo Rules and Regrulations

Agriculture, Dept. of Wood Destroying fnsect
Treatment Standards

q.

s.

t.



July 16. 1-99L

L2:00 Noon - 3:00 p.m. Legislative Rule-Makinq Review Conmittee
fCode S29A-3-1O)

Keith Burdette
ex officio nonvoting nember

Senate

Wooton, Chairman
Chafin (absent)
Manchin, J.
Tonblin
Wiedebusch (absent)
BoIey

Robert trChuckr Chambers,
ex officio nonvoting member

House

Grubb, Chaitman
Burk
Faircloth
Roop
Love
Gallagher

Mr. Wooton, Co-Chairman.The meeting was

The ninutes of

called to order by

the May 6, 1991- meeting were approved.

Michael McThonas, Conmittee Associate Counsel, reviewed his
abstract on the rule proposed by the Public Energy Authority,
Establishment of Fee Schedule and Cost Allocations to the Issuance of
Bonds by the IiM Public Energ'y Authority. He stated that the proposed
rule did not take into account legislation passed during the 1990
Legislative Session and that he had rewritten the proposed rule to
confor:m to the current law. Mr. McThonas stated that the Authority
has agreed to his modifications. David Cecil, Counsel for the
Authority, reiterated that the Authority aglrees with Mr. McThomas'
nodifications and answered questions from the Cornnrittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion was adopted.

Mr. McThomas explained the rule proposed the Public Energy
Authority, Establishment of Rules and Procedure for the Exercise of,
the Powers of Eninent Domain for Qual-ified Pnojects. He told the
CommilgEs that this proposed rule also needs maJor nodifications in
order to bring it into compliance with eurrent law. He stated that,
the Authority has also agreed to the nodifLcations.

Mr. Roop moved that the proposed rule be approved as nodified..
The motion was adopted.

Debra Graham, Cornmittee Counsel, reviewed her abstract on the rule
proposed by the Ethics commission, Private Gain. Richard Alker,
Executive DLrector of the Ethics Commission, responded to guestions
from the Conmittee. There was extensive discussion on the proposed
rule.
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Mr. Roop moved that the proposed rule lie over until the
Committee's next meeting and that Mr. Alker provide the Cornmittee with
infornation regarding similar federal regulations and regulations from
other states as well aei possible tax consequences concerning the
accounting provisions of the proposed ru1e. The notion was adopted.

Ms. Grahan explained the rule proposed by the Division of Health,
Specialized Health Procedures in Public Schools. She explained a
section of the rule which exceeds the Division's scope of authority
and stated that the Division has agreed to modify that section. Kay
Howard, of the Regulatory Development Section, answered guestions from
the Committee.

Mr. Roop noved that the proposed rule be approved as nodified.
The notion rrras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Health Care Cost Review Authority, Review for Automatic Rate Changes.
She stated that the Authority has agreed to minor technical
modifications. Larry Fizer, Chairnan of the Authority, responded to
questions from the Committee.

Mr. Roop noved that the proposed rrrle be approved as modified.
The notion was adopted.

Ms. Gratram explained the rule proposed by the Division of Natural
Resources, Special Fishing Regulations. She told the Conmittee that
the use of the tetm trhandicappedtt in the proposed rule creates an
appearance of conflict with the code and that the Division has agreed
to nodify the proposed rule by using more explicit terninologfy. Bob
Miles, of the Division of Natural RLsources, answered questions from
the Cornrnittee.

Mr. Love moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Tourism and Parks, Ru1es Governing Public Use of WV State
Parks, State Forests, and State Hunting and Fishing Areas under the
Division of Tourisn and Parks. She stated that the Division has
agreed to minor technical nodifications. Rich Hartman, Adninistrative
Assistant of the Division, addressed the Committee regarding the
proposed rule and responded to questions.

Mr. Love noved that the proposed rule lie over untiL the
Committee's next meeting. The notion was adopted.

Mr. Wooton read a letter from Chuck Po1an, Secretary of the
Department of Adninistration, withdrawing the rule proposed by the
Department, Snoking Restriction Guidelines for West Vlrginia State
Buildings. Mr. McThomas reviewed his reasons for lnf,orning the
Department that the proposed rule exceeded the scope of their
authority.



Mr. McThonas told the Conmittee that he is still having
discussions with the Human Rights Conmission on their proposed rule,
Exenption of private clubs. He stated that agreement has not been
reached on modifications because of differing interpretations.

Mr. Grubb moved that the proposed rule lie over until the
Conmittee's next neeting. The motion was adopted.

Mr. McThonas explained the rule proposed by the Human Rights
Cornmission, Rules Regarding Sexual llarassnent and stated that the
Cornmis5iott has agreed to modifications to the proposed rule. Mary
Catherine Buchmelter of the Civil Rights Division of the Commission,
responded to questions from the Comrnittee.

Mr. Gallagher noved that the proposed rule be approved as
nodified. The notion was adopted.

Mr. McThonas reviewed his abstract on the rule proposed by the
Human Rights Commission, Rules Regarding Religious Discrimination. He
stated that the Conmisslsn has agreed to nodify the proposed rule.
Ms. Buchmelter answered questions from the Committee.

Mr. Grubb moved that the proposed rule be approved as modified.
The notion was rejected.

Mr. McThomas explained the rule proposed by the Tax Department,
Property Valuation Training and Procedures Commission, Tax Map Sales
and stated that the Department has agreed to nodifications to the
proposed rule. Robert Hoffnan, Director, Property Division, answered
questions fron the Committee.

Mr. Roop moved that the proposed rule be approved as modified.
The notion eras adopted.

Mr. McThomas reviewed the abstract on the rule proposed by the Tax
Department, Bingo Rules and Regulations and he stated that the
Departnent has agreed to modify the proposed rule. John Montgomer!,
of the Lega1 Division of the Tax Department, responded to quest,ions
from the Connittee.

Mr. Love asked unanimous consent that the rule lie over until the
Cornmittee's next neeting and that Mr. Montgonery provide an answer asi
to whether or not the agency will agree to modify the rule with regard
to changing the acceptable means of palment f,or bingo games and
cashing checks out of bingo funds. There was no objection so the rule
was laid over until the Cornmitteers next meeting.

tls. Graham reviewed her abstract on the rlle proposed by the
Department of Agriculture, Wood Destroying fnsect Treatment Standards.
She stated that the Department has agreed to minor technical
modifications. Bob Frame, Director of the Department, answered
questions frorn the Conmittee.



'o

Mr. Roop moved that the proposed rule be approved as nodified.
The motion $raEi adopted.

Ms. Grahan reviewed the rule proposed by the Ethics Comnission,
Gifts and stated that the Comml-ssion has agreed to technical
nodifications to the proposed rule. Mr. Alker responded to questi-ons
fron the Cornrnilgss and as a result of the guestions agreed to further
nodify the proposed rule by deleting Subsection 7.L.

Ur. Love moved that prior to the Committee's next meeting, the
Conmission review the proposed rule as it applies to public officials
and the acceptance of nominal gifts. The motion was adopted.

The meeting was adjourned.
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TEITTAIIVE AGEIIDA

IIEGISLATI'SE RULE-II,AKING REVIEW COMIIITTEE

August 29, 1991

1300 - {300 p.t[.

Senate Finance ConmLttee Room 451

1. Approval of Minutes - Meeting July 15, 1991

2. Review of Legislative Rules:

a. Ethics Conrnission, WV, Dept. of Adnr. Private
Gain, Series 6

b. Ethics Comrnission, WV, Dept. of Adnr. - Gifts,
Series 7

c. Ethics Cornmfssjsn, W, Dept. of Admr. - Interest in
Public Contracts, Series I

d. Ethics Commission, IiM, Dept. of Admr. Voting,
Series 9

e. Ethics Connission, WV, Dept. of Admr
Contributions, Series 10

f. Ethics Commissionr WV, Dept. of Admr. - Enplolmentt
Series 11"

g. Ethics Cornrnission, $fV, Dept. of Adnr. Lobbying,
Series L2

3. Other business:



Thursday, August 29, L99L

1:00 - 4i00 p.n.

SPECIAIJ ![EE[I![G

Legislative Rule-Making Review. Committee
(code S29A-3-10)

Robert trChucktr Chambers,
member ex officio nonvoting nember

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
GaIlagher

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley

The meeting was called to order by I{r. Grubb, Co-Chairman.

The ninutes of the JuIy 16, 1991, meeting were approved.

John Barrett, representing Comnon Cause and Karen Lukens,
representing League of Wonen Voters addressed the Cornmittee regarding
aII of the rules proposed by the Ethics Comnission.

Rick Alker, Executive Director of the Ethics Commission, answered
questions from the Comnittee regarding the rule proposed by the Ethics
Commission, Lobbying.

Mr. Wooton moved that Section 2.2 of the proposed rule be nodified
so that the exemptions listed in the proposed rule conform to the
statute and that the proposed rule also be nodified so that a citizen
who lobbies the the Legislature a linited number of times need not
register with the Comnission. He asked that the Comrnission make
reconmendations regarding the number of times a citizen may lobby
before registration is reguired. At Mr. Woot,onts reguest, Michael
McThomas, CornmiSg"" Associate Counsel reviewed his memo regarding
conflicts between statutes and adninistrative rules. After discussion
of the memo, Mr Wooton asked to withdraw the second portion of his
motion. The notion was adopted.

Mr. Love requested that the Cornrnission draft a bill for the L992
Session of the Legislature to correct problems in the law regarding
lobbying.



Mr. Wooton moved that the proposed rule be approved as nodified.
The motion hras adopted.

Debra Grahan, Cornrnittee Counsel, reviewed her abstract on the rule
proposed by the Ethics Commission, Enplolment, and stated that the
Comrnission had agrreed to technical nodifications. She also told the
Committee that the Cornrnission wished to substantially nodify Section 4
of the proposed rule. Mr. Alker explained the proposed nodifications
to Section 4 and answered questions from the Committee. John
Montgonery, an enployee of the Department of Tax and Revenue,
addressed the Cornrnittee regarding the proposed rule and answered
questions from the Comrnittee.

l[r. Gallagher moved that the proposed rule be nodified by deleting
Section a. t r6lating to moonlighting-. The notion rras adopte&.

Mr. Wooton moved that the proposed rule lie over until the
Cornnitteets September meeting and that I{r. Montgomery submit suggested
modifications to the proposed rule. The motion was adopted.

Ms. Graham reviewed the rule proposed by
Contributions, and stated that the Cornrnission
modifications.

the
had

Ethics commissionr
agreed to technical

Mr. Gallagher moved that Section 4 of the proposed rule be
nodified to make it clear that a Cornnission member may vote on a
ballot issue and that Section 3.1 of the proposed rule be nodified by
adding the words rror committeerr after the word rrcandidaterr. The
motion was adopted.

Mr. Roop moved that the proposed rule be approved as modified.
The notion $ras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Ethics Connission, Voting, and told the Cornnittee that the Cornrnission
had agreed to technical nodifications. Mr. Alker answered guestions
fron the Comrnittee.

Mr. Burk moved that the proposed rule lie over until the
Cornmitteets Septenber meeting. The notion was adopted.

Ms. Grahan explained the rule proposed by the Ethics Commission,
fnterest in Pub1ic Contracts, and stated that the Conmission had
agreed to technical nodifications.

Mr Tonblin moved that Section 2.1 of the proposed rule be nodified
deleting the words rror has inf luence overrr. The motion was adopted.



Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Mr. Wooton moved that the rule proposed by the Ethics Co'nrnission,
Gifts, Iie over until the Commigg""rr Septenber meeting in order to
allow the Cornrnission to reconsider the provisions of the proposed rule
regarding honorariums, athletic tickets and nominal gifts. fhe notion
was adopted.

!Ir. Alker distributed handouts in response to guestions fron the
Cornmiggs" at its JuIy meeting regarding the rule proposed by the
Ethics Comnission, Private Gain.

Mr. Love noved to modify Section 3.1 of the proposed rule to allow
public officials and public enployees to use bonus points and other
promotional items for their benefit if the points and other itens are
also offered to the general public. Mr. Alker stated that the
cornrnission wourd not agree to the proposed nodification.

ur. Gallagher moved that the proposed rule lie over until the
Committeets Septenber meeting and that the Cornmission be reguested to
to provide information regarding the tax consequences of accepting
bonus points which then becone the property of the State. The notion
was adopted.

The meeting was adjourned.
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Department of Tax and Revenue
Charlston 25305

August 29, 1991

Richard M. A1ker, Executive Director
West Vlrginia Ethlcs Commission
L207 Quarrier Street
Charleston, West Virglnia 25301

RE: TAXABILITY OF HOTEL BONUS POINTS
Lega1 Log No. 91-213

Dear Mr. Alker:

This letter is ln response to your request for a ruling on
whether bonus points accumulated by the State's public officials
each night they patronize a hotel whlle on official state business
at state expense, and used at a later time for free lodging and
other benefits at hotels while not on official state business' are
subject to West Virginia Consumers Sales and Servlce Tax or
personal income tax.

The first issue is whether bonus points are subJect to sales
tax. The sales tax laws do not expressly deal with the questlon of
bonus points. This Lssue does not arise when public officials
obtain lodging at government expense if the charges are billed
directly to the relevant governmental agency, due to the general
exemption provided by W. Va. Code S 11-15-9(c) for sales of
property or services to the State.

l{est Virginia Consumers Sales and Service Tax (sales tax) is
imposed upon sales of tangible personal property and certain
selected services. See W. Va. Code S 11-15-3. AII transactlons
are presumed taxable Gl[ess speclfically excepted under w. va. Code
S lt-15-8 or exempted under W. Va. Code S 11-15-9, elsewhere in the
Code, or by federal law. See W. Va. Code S 1L-15-6.

There are no exceptions or exemptions from sales tax for
lodging and other benefits at hotels. Thus' according to the
Consumers Sales and Service and Use Tax Regulations' stays at
hotels, motels, tourist homes and rooming houses are subJect to
sales tax, unless the lessee of the room or apartment occupies the
premise in excess of thirty consecutive days. &, 110 C.S.R. 15,
S 38, "Hotels, Motels, Tourist Homes and Rooming Houses".

Crs\.ibutc.&
e\etle r

L. FREDERICK WILLIAMS, JR.
SECRE-TARY

State of West Virginia

GASTON CAPERTON
GOVERNOR

AccordLng to Section 38.1 of those regulatlons,



Richard M. Alker
Page 2

no.", 3 I 
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compute theconsumers sales and servi;. ;; upon the daitycharse. rhe qo'"@-",iilj"Il.tothe consumersG-res Enffie tax shall notinclude any local t"i"f- 
"l'-ioa.r tax. See"monetary cbnsideration, in section 2 0f t,heseregutarions. lnmpnasis 

"oiJoJ
f"tr"$3: sales tax reguratlons deflne ,'monetary consideration,, as

{! 'iM_onglarV conslderation,, means the actual.o*^ _r: rhe purchaser of- tanfiilf"--p"r"fuproperty or a service iurchased after

purchased. Monetary .'"""-r-aEation sharl notinclude the amount of feAeraf-, state or localrax slmultaneously irnp-o".JE:" the tangiblep"I:glu+ property or ""rir"" purchased.(Emphasis aaoeo. ) 
- rrO-c.J.n-., t5 S 2.43.

rnasmuch^as. bonus polnts are items of value traded in as partof the considerat'ion p.io-i"" iiJqi;;"Ir_orher benefits, rhe varueof such bonus.points 
"n."ri ue aeduci.a-rro, tn"-rr""ii sates priceto determine tire aciuii-.-""t t" tn'"-poJchaser, which is the amountsubJect to an:_!ll. Tir-J"rposes or the sales.rax, how or by whom?3"::.nn:U:: are earneo w6urd 'oi n".rJ 

"iry ue"rJ.ns on how sares rax

ir, .n3"1lf,"i:il:i"?tt a speciar tlpe of cash discount. As srated

:r. . elllll*n%ffiJli:il:: utnSn" rlilililll"f:"-:: i"f .lJ-iiir.r" ar rhar rlme

srlotecq EoJnGi

:v9nt: happenlng at 
"d,r" ]"ture time, such asa certain percentage dlscount uern! iifoieo rrpaid with-in ? specif ied perlod, are notdeductible in -o_eteim-rn-rnfin. tu* base for theconsumers sar,Fg and s"rtlce tax or use taxllability. tlO C.S.n. 15 S 3.4.3. (Ernphasisadded. )

Thus, for salespurchase prlce uponactual cost of lne
. lr1l.p"_._p:ses, th9 monetary consideration orwnrch sates rax i." imposei iJ L-q";T TJ rhehotel room or other iuiuLr" beneflts, not



Rlchard M. Alker Page 3

including the amount deducted for bonus points earned in advance oftheir appllcation to the purchase price] wnetner the bonus pointsare used by publlc officials or others would have no relevance to
how sales tax is computed. Similarly, whether t,he bonus polnts are
earned while on official business would not affect how sales tax is
computed under the sales tax laws.

The second issue is whether bonus polnts are subject to WestVirginia's personal income tax. West Viiginia imposes its personal
income tax on the "taxable Lncome" of every individual, eslate andtrust. See W. Va. Code S Ll-2L-3.

west vlrglnla's personar lncome tax system, w. va. codes LL-2L-L et seg., ls based upon the federal income tax raws in
many respects. In particular, West Virglnia adJusted gross income
(WVAGI) is the federal adjusted gross income (federal AGI) unless
increased or decreased by one or more of the modifications providedIn W. va. Code S LL-2L-L2, "West virginla adJusted gross lncome ofresident individudlr" or w. va. code S LL-2L-32, "west virginia
adJusted gross income of a nonresident individual." Because WestVirginia has no such statutory modifications pertaining to the
bonus points at lssue, bonus pofnts would be trealed the sime under
t{est virginia tax law as under federal tax raw. That is, those
bonus points are included in WAGf if lncluded in federal AGI, and
are excluded from WVAGI tf excluded from federal AGI.

Thus, the questlon of how West Virginia's tax laws treat bonuspoints depends on how the federal income tax laws treat them.
Because vte have been unable to locate any publlshed information
concerning how bonus points are treated by the federal income tax
rawse w€ have requested information from the rRs' Taxpayer
Services, which does not expect to be able to provide an answer
before September 10th of this year.

The Tax Dlvislon does not generally l-nterpret federal t,ax
laws, but a brief discussion may ue rn order. gonus points may notbe considered taxable lncome for the forrowing ieasons. - The
federal definition of gross income does not expreJsly include (norefclude) bonus polnts or anything slmirar to bonus points.
Alt,hough bonus points may be said to -be "earned", they are not like
earned income from wages, salaries, commissions, fringe benefits
and slmilar ltems lncluded ln gross income. Bonus points are
"earned" only in the sense that the consumer earns a dlscount for
buying the products and services of a particular hotel in volume.
Nor are bonus polnts slmilar to items of unearned income such asinterest, rent, royalties, divi-dends and the like.

As noted above in the saLes tax context, bonus points are atype of dlscount fron a regurarry stated sares price. As such,
bonus points are not realry income at arr, but Lather money notspent ln a sales transaction. savings on purchases Ln othercontexts, such as the use of coupons to save money on consumer
goodsr are not considered lncome. It would be very burdensome for
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consumers to have to keep track of all instances when they saved
money on purchases, in order to pay income tax on such savings, and
such a requirement would also be dlfflcult for a taxJ-ng agency to
administer and enforce.

On the other hand, the definition of "gross income" in Title
26 of the Code of Federal Regulations is sufficiently broad to
interpret it as lncludLng bonus points. As defined In S 1.61.2 of
those regulations:

Gross income means all income from
whatever source derived, unless excluded by
law. Gross income includes income realized In
any form, whether in money, property t ot
servlces. Income may be realized, therefore,
ln the form of servlces, meals,
accommodations, stock, other property, as well
as in cash.

It can be seen from the all-lncluslve language of this
definitlon of gross income that bonus polnts, Lt considered to be
income, could be consldered to be gross income. If sor bonus
points would also be considered in arrivlng at federal AGI and
WVAGI, and ultimately in taxable income. Slnce "gross income" is
not defined in the West Vlrginia Code or regulat,ions thereto ( 110
C.S.R. 2Ll, the above federal definltion of gross income is
incorporated by reference into West Virginia Personal Income Tax
Iaw pursuant to W. Va. Code S LL-2L-9, "Meanlng of terms,"

In conclusion, it ls the posltlon of t,he Department of Tax and
Revenue that bonus points accumulated by state officials while on
of f iclal business would not be t,axable under the sales tax lavrs.
But whether or not bonus polnts would be subJect to the State's
personal income laws depends on federal law, which is unclear at
this time. If we were to hazard an opinlon, we would expect the
IRS to determine that bonus polnts are not subject to federal
lncome tax. However, lt should be emphaslzed that this ls an issue
that only the IRS can authoritatlvely resolve.

We hope this letter wiII be of assistance t,o you. When we
recelve the requested Lnformatlon from the IRS' we will forsard it
to you. If you have any further questions about this matter'
please let us know.

Richard E.
Director,

e, Jr.
Divislon

Boy

Very truly yours,

LDlkl/ks

LegaI
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MAY A PI]BLIC SERVANT USE BONUS POINTS FROM 'OFFICIAL TRAVEL"?

Paid by State Paid by
Individual
Reimbursed
by Slate

On State
Business,
Paymt form
not specified

Comments

yes no yes no yes no

Alabama x ll2 pica airline ticket for
spouse

California x Air ticket from Bonus points

Illinois x State uses FF points

Iowa x FF or other airline perks

huisiana x x Freque,nt Flyer points

Maryland x Private benefits including FF
points

Massachusetts x Car rental points

Michigan Practice not standardized

Missouri x

Nebraska x

New York No State standard, subject to
collective bargaining

Oregon x Free ticket for bunped flight

Pe,nnsylvania x

West Virginia x x



41 CFR Ch. 301 (7-I-90 Edition)

$301-1.6 Instructions/guidelines for travelers.

"(b) Promortorwl materials received in contuction with fficial travelfrom contrnon carrien,

rental car companies, or othcr commercial source. ... All promotional materials (e.g., bonus

flights, reduced-fare coupons, cash, merchandise, gifu, and credits toward future free or reduced

costs of services or goods) received by employees in connection with official ffivel or incident

to the purchase of a ticket for official travel, or other services such as car renals, are due the

Government and may not be retained by the employee. When an employee receives promotional

material from any commercial source incident to official ffavel, the employee shall accept the

material on behalf of the Federal Government and relinquish it to an appropriately designated

agency official.'

"(f) Frequcnt traveler prograng. Frequent traveler benefits earned in connection with official

hvel, such as mileage credits, points, etc., may be used only for official travel. Employees

may not retain and use such benefits for personal travel. Since the Comptroller General has

ruled that a frequent traveler benefit is the property of the Government if any part of it is earned

through official travel, employees should maintain separate frequent traveler accounts for official

and prsonal Eavel."
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I.EAGUE OF WOMEN VOTERS OF WEST VIRGINIA
1127 MONTROSE DRIVE r SOUTFJ CHARLESTON, VvV 25303 o TELEPHONE 304-744-8787

I

The League of Women VoterS of West Virginia supports a
strong ethics l-aw to govern the conduct of pubtric officials and
employees. This law should minimize opportunities for using
public of f ice f cir private gain.

We believe that, the establishment of an Ethics Commission
Lo administer the 1aw is an effective way to control public
corruption.
i:' Since the West Virginia GovernmenLal Ethics Act was a-
dopted in L989, Lhe Ethics Comnission has made a serious, good
faith effort to interpret the law and assure compliance. The
leglslative rules under discusbion today are representative
of that effort. The recommendations appear to be a reason-
able approach which remai.ns true Lo the original intent of the
legis1at,ure.

The League urges your commiLtee to accept the recommend-
ations of the Commission and to adopt sErict ethlcal stand-
ards. Arguments whlch appear to be trivlal" and seLf servlng
undermine public confidence in the integrity of the 1-eglsla-
t,ure.

I

I
I

I

I

I

I

o

I

The ethics Law wa
against, years of corru
fact that we are all h
Lo go back to Lhe "old

The League strong
ethics law or Lo relax
tive leadership you ca
of West Virginia have

1n response to Public outcrY
West Virginia politics. The
is a sign that no one Lrants

attenpts to weaken the
. By denonstrating Posi-
trust thaL the voters

s adopted
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LEGISLATIVE RUIJE-UAKING RggIEW COI{II[ITTEE

August 30, 1991

9300 8.8. - NooD

Seuate Finalce Conmittee Room 451

1. Review of Legislative Rules:

Tourism and Parks, DLvLsLon of Rules coverning
Publie Use of gV State Parks, State Forests, and
Etate Euntiag aDd Fisbing Ateas under tbe Division
of Tourism and Parks

Tat, Dept. of - Bingo Rules aad Regulations

NaturaI Resources, DivisLon of Special
Motorboating Regrrlations

Natural Rssourses, Division of Boating
ReguLations

Department of Adninistration Reporting of State
Assets by fl.nancial IastitutLons
Board of MLner Trainilg, Eduoation and
Certification - Rules and Regrrlations coverning tbe
Standarde for CertLfication of Blasters for gurface
CoaL Mines and gurfaae Ateas of Underground CoaI
Miaes

Medicine, Board of Continuing Edueatlon for
Pbysicl.ans and Podiatrists
Department of Agriculture Licensing of Pesticide
Businesses

Department of AgrLculture West Virglnia Plant
Pest Act Regulations

Departnent of AgrLculture CertLfLed pesticide
Applicator Rules and Regulatioas

Departnent of AgricuJ.ture Regulations to covern
the Aeria1 Appliaatioa of EerbiaLdes to Rights of
say

I. Department of Agriculture Assessment of Civil
PenaltLes and Procedures for Consent Agreements or
Negotiated Settlement

2. Otber business:

8.

b.

C.

d.

€.

f.

g.

h.

i.

J.

k.
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L. Review of

c.

e.

a.

b.

d.

f.

g.

h.

i.

j.

k.

TEIITAIIIYE AGEIIDA

ITEGISLATME RULE-IIAKING REVIEP COUUfTTEE

eugust 30, 1991

9s0o t.E. - !too!

Seuate Finonce Connittee Room a5!.

Legislative Ru1es:

Tourism and Parks, Division of Rules Governing
Public Use of WV State Parks, State Forests, and
State ttunting and Fl-shing Areas under the Division
of Tourism and Parks

Tax, Dept. of - Bingo Rules and Regulations

Natural Resources, Division of Special
Motorboating Reg"ulatl,ons

Natural Resources, Division of Boating
Regulations

Department of Adninistration Reporting of State
Assets by Financial fnstitutions
Board of Miner Training, Education and
Certification - Rules and Regulations Governing the
Standards for Certification of Blasters for Surface
CoaI Mines and Surface Areas of Underground CoaI
Mines

Medicine, Board of Continuing Education for
Physicians and Podiatrists
Department of Agriculture Licensing of Pesticide
Businesses

Departnent of Agriculture West Virginia Plant
Pest Act Regulations

Departnent of Agriculture Certified PestLcide
Applicator Rules and Regi'ulations

Department of Agriculture Regulations to Govern
the Aerial Application of Herbicides to Rights of
way

2. Other business:



Friday, August 30, L99L

9:00 11:00 a.m.

SPECIAL UEETIIIG

Legislative Rule-Making Review Conmittee
fCode S29A-3-1O'l

Robert rrChuckrr Chambers,
rnember ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
GaIlagher

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin (absent)
Manchin, J.
Tonblin
Wiedebusch (absent)
BoIey

The meeting was called to order by I{r. Grubb, Co-Chairman.

Michael McThonas, Committee Associate Counsel, distributed two
memos he had prepared on Procedural Rules of Order and Conflict of
Statute and Adninistrative RuIe.

Debra Grahan, Committ,ee Counsel, told members of the Cornrnittee
that the Division of Tourism and Parks requested that the rule
proposed by the Division, Rules Governing Public Use of WV State
Parks, State Forests, and State Hunting and Fishing Areas under the
Division of Tourism and Parks, be laid over until the Cornrnitteets next
meeting due to the unavailability of a representative of the Division.
Mr. Grubb stated, that without objection, the proposed rule would lie
over until the Conmittee's Septenber meeting.

l[r. McThomas explained the current posture of the rule proposed by
the Department of Tax, Bingo Rules and Regulations. John Montgonery,
of the Legal Division of the Tax Departnent, told the Conmittee that
the Conmissioner is not willing to modify the proposed rule as
requested by Mr. Love at the Committeets JuIy meeting and explained
the Comrnissioner's rationale for not modifying the proposed rule.

Mr. Love moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Grahan explained the rule proposed by the Division of Natural
Resources, Special Motorboating Regulations, and stated that the
Division had agreed to several technical nodifications. Major BiIt
Daniel, of the Division of Natural Resources, further explained the
proposed rule and answered guestions from the Cornmittee.



Mr. Love moved that the proposed rule be nodified to reguire the
city of St. Marys to post No Wake signs. The motion was adopted.

Mr. Love noved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Natural Resources, Boating Regulations, and told the
Comnittee that the Division had agreed to technical nodifications.
Major Daniel reguested that the Commi1ls. lay the proposed rule over
so that the Division would have time to review conments received from
Leff Moore. I{ajor Daniel answered questions fron the Committee.

Mr. Love moved that the proposed rule lie over until the
Cornmlgg"ets October neeting. The notion was adopted.

Mr. McThonas reviewed the rule proposed by the Department of
Administration, Reporting of State Assets by Financial Institutions
and stated that the Departnent had agireed to technical nodifications.
Diana Stout, General Counsel for the Departnent, answered questions
from the Comnittee.

Mr. Tonblin moved that the proposed rule be nodified to require
that financial institutions report on a semi-annual basis and to
reguire the Department to send a copy of the infornation received to
the Legislative Auditor. The notion was adopted.

Mr. Roop moved that, the proposed rule be approved as modified.
The motion lras adopted.

Mr. McThomas reviewed his abstract on the rule proposed by the
Board of Miner Training, Education and Certification, Rules and
Regrulations Governing the Standards for Certification of Blasters for
Surface Coal Mines and Surface Areas of Underground Coal Mines, and
stated that the Board had agreed to technical nodifications. Mr.
McThomas answered guestions from the Cornmittee. Roger HalI, Division
of Energy, answered questions from the Cornmittee.

Ur. Love noved that the proposed rule be approved as nodified.
The notion lras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board
of Medicine, Continuing Educat,ion for Physicians and Podiatrists, and
told the Conmittee that the Board had agree to technical
nodifications. Deborah Roedecker, Counsel to the Board, answered
questions from the Conmittee.

Mr. Manchin noved that the proposed rule be approved as rnodified.
The notion rdas adopted.



Ms. Grahan explained the rule proposed by the Department of
Agriculture, Licensing of Pesticide gusinesses, and stated that the
Department had agreed to technical nodifications. Bob Frame of the
Department of Agriculture, addressed the Cornrnigl"" regarding the
proposed rule and answered guestions fron the Connittee.

I{r. Roop moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Department of Agriculture, West Virginia Plant Pest Act Regulations,
and stated that the Department had agreed to technical nodifications.

Mr. Manchin moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Department of Agriculture, Certified Pesticide Applicator Rules and
Regulations, and stated that the Department had igreed to technical
modifications. Mr. Frame answered quLstions fron the Cornmittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion lras adopted.

Ms. Grahan explained the rule proposed by the Department of
Agriculture, Regulations to Govern tne AeriaI epplication of
Herbicides to Rights of Way, and told the Conmittee that the
Departnent had agreed to technical nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Department of Agriculture, Assessnent of civil Penalties and
Procedures for Consent, Agreements or Negotiated Settlenent, and stated
that the Department had agreed to technicar nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The motion was adopted.

The neeting vras adjourned.
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T0: l{llllan R. Wooton, Chairman

FROM: Mlchael P. McThonas, Counsel

STDJECT: Confllct of Stabute and Adminlsbratlve Rule

DATE: August 15, 1991

ffirether a Subsequenbly Enacted Adninlsbrative Rule
Takes Precedence Over a Prior Enacted StaEuLe

Wtrere There Is An lrreconcllable Confllct

The lssue presented has ye! to be resolved by the West

Vlrginla Supreme Court of Appeals ubllizing Ehe argunent that a

leglslablve rule authorlzed by the full Leglslabure is equal to a

sbatube. There are bwo baslc bheorles which can be argued and

each Eheory leads to lhe opposiLe concluslon. West Virginla's

Iegislabive review of admlnisbrative regulabions is unlque

because the statubory scheme is unllke any other stabe. The

baslc premlse ln I'lesb Virglnla ls that no agency ls authorlzed bo

promulgabe a leglslatlve rule wlbhoub first obbalning aubhorlby

Lo do so from bhe Leglslabure. The concluslon Ehab a

subsequenbly authonized legislatlve rule would conbrol if in

confllct wlth the statute grantlng aufhoriLy is parbially due bo

West Virginla Code $54-t-1, which provides, ln parb:

The Legislabure further declares
that all rules now or hereafber
aubhorized under articles two through
nlne of Ehls chapter are wiLhin bhe
Iegislatlve inbenb of the sbatuLe which
bhe rule is intended to inplemenE,
exfend, apply or inberpreb.

1



o W.Va. Code $54-1-1 (1991)

Thls provlslon of bhe sbabute was first, enacted in 1989 and bo

date the Courb has nob had bhe occasion bo interpreb its meaning

or effect ln Iighb of general admlnlstrative law princlples.

Thls language clearly stabes bhat whatever is contalned ln bhe

IegislaLive rule ls bhe lntenb of the Leglslature, and because of

the enactmenb of a bllt authorlzlng the rule by bhe full

Legislature, the rule should take precedence over all prlor acts

of the Leglslature.

However, utillzlng bhe rules of sfabutory construcblon,

statuEes are afforded a hlgher plane and greater welghb than

legislatlve rules. As noEed ln Sutherland Statutony

Constnucblon:

Because bhe power of any other
agency of goverrunenb bhan lbs centnal
leglslaflve body to nake regulaEions
depends upon sEaLutory authorlzation,
adnlnisErative regulablons rank below
statutes ln the order of precedence. In
any event of a confllct befween the
provlslons of a stabute and an
adminlsLratlve regulatlon, bhe former
prevalls. (Foobnote omitbed. )

Vol. 2, Sutherland Stat Const $35.06 (4bh Ed)

As a general rule, the stabute takes precedence over a

Ieglslatlve rule because the authoriby bo promulgate bhe rule ls

derlved from bhe stabute lbself. The Leglslabure nay delegabe

sone of lts leglslafive aubhorlty, however, ln doing so, the

LeglslaLure does nob divest ibself of lts constibutional power.

Desplte the baslc rules of stabutory consEructlon, an

undersbandlng of general adnlnisLrabive law and of the currenb



o statuCe ls necessary bo appreclate bhe dlfflculfy ln reachlng a

declsive conclusion.

Ib ls also helpful to recall bhe historlcal developnents and

present stabus of West Vlrglnla law. The effect of the current

stabubory design on the Judlclal interpreLatlon of regulatlons is

lllustrated ln the deelslons of the Court before and after the

case of Sbate ex rel. Barker v. !{anchinr 279 S.E.zd 622 (1981).

In the Barker case, bhe Court declared that the statube then in

effect was unconstltutlonal because 1b was vlolatlve of bhe

constltut,lonal provlslon on the separablon of powers. The

caselaw lndlcates bha! bhe 1982 sbatute correctlng fhe

constltutlonal deflclency has had no effect on bhe Courfrs usage

of the proposlt,ions of general adninisbrablve law ln decidlng

cases. However, lb ls lmportant to note thaL fhe key provislon

of W.Va. Code $54-t-t enunclatlng leglslablve intenL has not

been addressed by bhe Court ln a conbroversy bebween a prlor

enacted statute and a subsequently enacted leglslative rule.

GENERAL ADMINISTRATIVE LAI,I

The Unibed Stabes

executlve agencles both

inplenenb lhe law.

consldera!lon. Wibhoub

rrJudlclal" power ln Ehe

of facb and concluslons

Congress and every obher staLe grants

rrlegislative" and ffJudlcialr' authorlby bo

The reasonlng ls one of practieal

permibbing executlve agencies to exercise

form of adninlstrabive hearings, findings

of law, the courts would be overburdened



o
lrlth cases subsbantlally lncreasing

long as an appeal process pernibs

Judlcial review, the consflBuflonal

powers ls not offended.

the current caseload. So

access to bhe courbs and

doctrine of separablon of

Slmllarly, the Leglslature may granb ttleglslabiverr aubhorlty

for executlve agencles to promulgabe regulatlons wlthoub

vlolating constitutlonal provlslons. As a practlcal naEter bhe

delegaElon of leglslative aubhoriby ls necessary beeause bhe

Leglslabure does not have bhe tine or resources bo delve lnbo bhe

deballs of complex subJecb natber which ls beLber lefb to Ctre

experts in Ehe employ of the execublve. However, bhe Leglslature

always rebalns its constltutional power and does not dlvest bhaf

power to bhe agency. The Legislabure therefone rebains lts power

to enact subsequenb legislaLlon to repeal any lnconslsbenb or

confllcblng admlnlstrablve regulatlon or to lnsLlbube a change ln

poltcy. As noted in Sutherland:

The Leglslature always retains power
to revoke or rePeal, bY direcb
legislablve acf lon, ilY of the
regulatlons of an agency lssued under
statutory authoriby, whether or nob bhere
was any antecedenb requlrement thab the
regulabion be lald before the Legislature
for lts approval. (Citabion onibbed)

Vol. 2, Subherland Stat Const 535.03 (4th Ed)

Ib necessarlly follows bha! the agency ls liniLed in lbs abitity

!o lssue regulabions based upon bhe Legislatuners delegabion of

authorlty bo the agency. An admlnlstrative agency may promulgate

regulatlons lf bhe Leglslature granbs the agency bhe aufhority bo

do sor but lhe abillty of agency to lssue regulatlons ls



o dependenb upon the stabutory authorlzablon. (Courts will nake

some exceptlon, however, whlch is deemed bo be lmpliclt

aubhorlzatlon)

Accordlngly, bhe legislative characberistlcs of a lawfully

promulgated regulabion result ln the regulatlon having the force

and effect of law" Usually, the aubhorlzlng sbabube or a general

statute wlll speclflcally relterate the effecb of adninisbratlve

regulatlons declarlng bhab regulatlons have the force and effecb

of law. If a general staEute expresses bhe status of

regulablons, bhe agency ls stlll llnlled by bhe authorlzing

stabute and any rule whlch ls lnconslstent wlth the Consbltubion

or ls beyond bhe scope of the aubhorlty of Ehe agency ls not

accorded bhe legal effect. Vol.1A, Subherland Sbat Const

s31.02, 31.04 (4rh Ed)

Generally, a regulablon ls wlthoub the force of law if lt is

ln confllcb with the sbatute because Bhe force and effecb of the

regulatlon ls derived fron the sbabute. 2 An Jur 2d

Adnlnlstrabive Law $289. A regulablon wlll not be afforded bhe

force of law if bhe regulabion is lnconsistenb wlbh the

authorlzlng stabute. Regulablons nob in harmony wlth Ehe plaln

language of the underlying statute are lnvalid. UnlLed Sbates v.

Coabes, 526 F Supp 248 (E.D. CaI. 1981). Regulations are

consldered an exbenslon of the stabube and are generally regarded

as leglslative enacbnents, and bherefore have bhe same effecb as

part of bhe orlginal stabube. 2 An Jur 2d Adninistrative [aw

5295. But, a regulaElon must be conslsben! wit'h and conform bo



o the statuLe ln order for the regulatlon to be considered an

lntegral part of bhe sbatute.

Furthernore, the derivative nature of fhe aubhorlty bo issue

regulations results ln adminlstrative regulations ranking below

sbatubes ln bhe hierarchy of law. Therefore, a sbatuLe wlll take

precedenee over a regulation lf there is a confllct between a

statute and a regulatlon.

Since Bhe ILeglstature] ls fhe
source of an administrabive agencyrs
power, the provlslons of the statube wlII
prevall in any case of conflict between_a
staEute and an agency regulatlon.
(Ciballon onibfed)

Vol. 1A, Sutherland Stat Const $31.02 (4fh Ed)

Thls ls bhe case regardless of the tlme of enactment of elbher.

Generally, adnlnlstrabive regulablons ln confllcb wlbh the

constitutlon or statubes are generally declared Eo be null or

vold. 2 An Jur 2d Adnlnistratlve taw $300, clting, Harrls v.

Alcoholic Beverage Conbrol Appeals Board, 228 Cal. App. 2d 1.

An excepLlon to bhls general rule ls where the agency

promulgating the regulatlon derlves lfs poe{er from bhe

ConsbituLlon of the stabe. The rules and regulabions of an

adninisbrablve agency whlch derives ibs power from fhe

Constitublon and not from the LegislaLure are para.mount and bhe

regulation may supersede Ehe sLatute where bhere ls a conflicb. 2

An Jur 2d Adninistratlve Law $302.

Another aberration to the general rule is where bhe

Legislature adopts fhe recommendabion prepared by an

adnlnistrafive agency as the law of the sbate.



o
lW]here by legislallve enactnent a

code comlsslon Is created wibh power bo
complle and codlfy statutes of bhe stabe
bhen ln force, and bhe leglslaLure
bhereafber adopts the code prepared by
fhe comlsslon as the law of the state,
such code and aII laws bhereln contained
thereafber become the law of bhe state,
albhough the comisslon nay have lnserLed
sectlons contalnlng new natterr op
secblons theretofore repealed, contrary
to bhe provislons of the acE creating the
comlsslon and authorlzlng bhe
compllatlon.

2 An Jur 2d Adnlnlsbratlve taw $41, cltlng, Atchley v. Board of
Barber Exaniners, 257 P.2d 302.

The principle seb forbh ln thls passage Jan Ue analoglzed bo West

Vlrglniars stabutory schene of enactnenL by bhe full Legislabure

of a biII of aubhorlzablon to promulgafe legislatlve rules.

In sone lnsbances, a court may find thab a subsequenbly

promulgabed regulatlon has the effect of repeallng a prlor

enacted sbabute. The Leglslabure may grant an agency bhe power

to suspend or repeal prlor leglslaLlve enacbments, however, the

leglslabive granb of authorlty nust be speclfic and expressly

state the lnbenL bo repeal a stabube. Anobher exanple of the

repeallng effecb is where there ls constlbublonal aubhorlfy for

an adnlnlstratlve body to act. If the admlnlsLrablve body

derives ibs powen from the Constibutlon, Ehe subsequent enacbmenb

of bhe adminlsbrabive agency

lnconslstent sLatube. VoI.

(4rh Ed).

may work as a repeal of a prior

1A, Subherland Stat Const S23.19

Generally, courts are unwllllng to hold thal a statute is

repealed by the enacbmenb of an adnlnistrabive regulabion. The



i Leglsrabure must lnbend this resulb as expnessed ln the statute

grantlng Ehe agency's authority and only ln such a case should

the adninlstratlve regulatlons be glven a repeallng effect. Id.

However, the Legislature always retalns bhe power bo repeal an

admlnisbrablve regulabion by the enactnent of subsequent

legislaElon.

The nafure of the constlbublonal powers of the Legtslature

enable the Leglslabure to control bhe course of adninistratlve

Iaw by provlding general or speclfic granbs of aubhorlly bo

promulgate regulablons. The Const,itutlon, as the highesb body of

Iaw, ls the conbrolllng grantor of power and ln thls regard fhe

Leglslature ls unable to divesL itself of the powers granbed to

it by the Constltutlon.

WEST VIRGINIA ADMINISTRATIVE LAW

In general, bhe West Vlrglnla Suprene Court of Appeals has

adopted bhe prlnciples outlined above as lltustrated in the

caselaw. It would be boo voh,mlnous to expound upon every

adminlstratlve law declslon of the Courb, especially ln llghb of

the stabutory change ln 1982. However, to lay the groundwork for

the analysls of Lhe currenb sbabute, it is prudent to nelterate

some of bhe baslc law regarding adninlsbrallve nules.

The baslc law beaning on West Virginia administraLive law is

the Constlbution. Unllke bhe Unlbed Stafes Constitubion, Ehe



o West Vlrglnla Constlbutlon speclflcally states bhe separablon of

powers docbrlne:

!{.Va. Const.

The leglslatlve, executlve and
Judiclal deparbnents sha1I be separabe
and dlsLlncbr so bhat nelbher shall
exerclse the powers properly belonglng bo
elther of the others; nor shall any
person exerclse the powers of nore than
one of bhen at bhe sane time, excepb thaL
Justices of the peace shall be ellglble
to the leglslaLune.

ArE. V, $ 1.

Of course, bhe Courb could not be too strlc! ln lbs

lnterprebablon of thls passage because of the pnacttcal reallties

of governmenb. Although thls provlslon does possess great

welghL, bhe Courb recognized that bhe responslblllLies of bhe

separate branches of governmenb overlap and lb was a matber of

efflciency and effectlveness of government Ehab the Legislature

be permibbed 0o delegate some of lts legislablve dutles Eo bhe

execuElve branch. In bhls regard bhe CourE has approved of bhe

lssuance of regulations pursuanb to a granb of aubhorlby to do so

by the Leglslature and has lncreasingly upheld the delegatlon of

leglslaLlve authorlby as noE vlolatlng the constitutional

docbrlne of the separablon of powers. Neely, Adnlnlstratlve Law

ln West Virginia, Chapter 2, 1982.

A recenb case which turns not only on the separabion of

powers doctrlne, but also is based upon the proposibion lhaL Ehe

rules promulgabed by a constitutlonal agency take precedence over

305sbatuEory enactments is State ex rel. QuelcLV, leqghgtly,

S.E.2d 233 (W.Va. 1983). In Quelch, candldabes for admisslon to



the State Bar of West Vlrginla sought a mandamus Eo require the

Board of Law Examlners bo adnit then without baklng the

exanination. The Court held bhat bhe sbaLute repeallng the

dlploma prlvilege for candldates for admisslon bo Bhe Bar

confllcted with bhe rules of the Supreme Court grantlng bhe

prlvllege and the statute was bherefore unconstlbublonal. As the

CourE noted ln the Syllabus by the Court:

The consfiButlonal separatlon of
powers, l{.Va. Const. arb. V, S 1,
prohlblts bhe legislature fron regulablng

- adnission to practlce and dlsclpllne of
Iawyers ln contravenblon of rules of this
Court. W. Va. ConsE. art. VIII, $ t.

305 s.E.2d aE 233.

Because the tilesb Vlrglnla Consblbutlon, Artlcle VIII, S 1 stales

bhat bhe Judlcial power of bhe Sbafe ls vested solely ln a

Supreme Court of Appeals, the Court deternined bhab it, had lhe

lnherent power to deflne, supervlse, regulate and conbrol the

practice of law. W.Va. Sbate Bar v. Early, 109 S.E.2d 420 (1959);

ComlLEee on Legal Ebhlcs of W.Va. SLate Bar v. Grazlani, 200

S.E.2d 353 (1973), cert. denied,416 U.S. 995,94 S.Ct.2410

( 1974). The Legislature does not possess bhe constlbutlonal

aubhorlty to interfere wlth the consbllutlonal auLhoriLy of bhe

Judlclary. Therefore, the rules of bhe Court are superior to a

Ieglslatlve enactnent which lnvades bhe provlnce of bhe Count.

Thls lllustrates Ehe proposiBion thaf Lhe regulablons of a body

whleh derlves lbs aubhorlLy fron bhe Consbibution wiII supersede

statutes of bhe Legislature, regardless of bhe bine of enactment.

10



a The key case ln West Ulrginla addresslng the separatlon of

powers, bhe delegablon of leglslablve aubhorlby and leglsla0lve

oversight of leglslablve rules ls Stabe ex rel. Barker v.

!,tanchin, 279 S. E .2d 622 ( 1981 ) . The Courb found thab the

staLuLory procedure of legislaLive revlew was lnvalid whlch

precipibated a statutory change whlch ls now the currenb law.

The sbabute whlch bhe Courb struck down as vlolatlve of Ehe

separatlon of powers provislon permitbed the LeglslaLive RuIe-

Making Review Comnlbbee (LRl,tRC) to veto nules and regulations

obherwise valldly pronulgated by adninistrabive agencles.

Legislative revlew of adninlstrabive regulatlons is not by

ltself repugnanb bo statesr consEltublons. It ls only lhe

nechanlsm of revlew which may be unconstlbutlonal. 0f the forLy-

one sbates wlth some form of leglslatlve review of administrablve

rules, three have no formal revlew, slx have executive branch

review, ten have both execubive and legislablve review, thirteen

permib bhe veLo of rules by stabute, fifteen pernlb the vebo rule

by resolutlon and four states granb veto aubhoriBy through

constltublonal provislons. Natlonal Conference of SLaEe

Leglslatures, Leglsla!lve Revtew of AdminlsbraBive Rules and

Resulablons, ( 1990).

The law ln effect at the tlme of Barker gave bhe LRMRC bhe

aubhoriby to disapprove rules even though commltbee hearings were

required to be held on those disapproved rules. The rules were

forwarded to appropriabe standlng commitbees for their review.

The Leglslature had the discretion by concurrenb resolution

a,ltl



i elbher bo sustaln or reverse bhe actlon of LRMRC. W.Va. Code

S29A-3-12 (1980). Whereas a Jolnt or concurrent resolublon nay

blnd the menbers of the leglslatlve body, resolutlons are nob

statutes and do not have lhe force and effect of law. Barker at

533. In addlblon, lnacllon by the futl Legislature valldaLed the

LRMRCTS dlsapproval of rules and regulation. The Courb stated

bhab the stabute lmplled thab the acElon of LRl,lRC was a

recomendabion to bhe Leglslature and review by the full
Leglslature was not mandatony.

Because the action of bhe full Legislature was noE mandatory,

bhe Court sLaLed bhaE Ehe review process invaded bhe vebo powers

of Ehe Governor and offended the consfltutlonal requlrenent of

bhe separatlon of powers. 279 S.E.2d aE 632. The Courb furthen

stabed lhab fhe LeglslaLure must utllize the formal enactmenb

process Eo enact law reasonlng lhaE to glve legal force to

lnfornal acblons of bhe Legislature would be bo exceed the

constitutlonal aubhorlby of the LeglslaLure. Id.

The Courb dld recognlze the power of the LegislaEure to check

the powers of the obher branches of government, bub ln order bo

do so, the Leglslature musb leglslate. The CourL sbabed:

While the Legislature has the power
bo void or to amend adminlsbnatlve rules
and regulations, when ib exercises that
power lt must act as a Legislabure
through lls collective wisdom and will,
within bhe confines of bhe enactment
procedure mandated by our constitubion.

Id. at 633.

12



o
The Court accepbed the prenlse that bhe Legislature may reJect or

anend leglslabive rules provided bhab the actlon bo acconplish

such review ls ultlmately reserved to the full Legislature acllng

as a body and not a comlftee comprlsed of a percenLage of lhe

nenbershlp. Hence, the current stabutory scheme requires

afflrmattve actlon by the full Leglslature ln the approval of

auLhorlzatlon to promulgate leglslatlve rules. Whether a

subsequently authorized legislabive rule takes precedence over a

prlor enacted statute can not be concluded fron this case alone.

It ls essen0lal bo revlew the basic proposlblons of

admlnisbrative law as lnterpreted in West Virglnla boLh before

and afber bhe Barker declslon.

The key lssues bearlng upon an ultlmabe concluslon lnclude

the delegabion of legislative auLhoriby, the status of

adminlsLratlve regulations havlng the force and effecb of law,

the requlrenent thab regulatlons conforn bo Bhe sEatute, and bhe

necesslby that the regulatlons are wibhin the lntent of the

Leglslature.

Clearly, the Courb has endorsed the prenlse thab lb ls

appnoprlate for the Legislabure to delegate parb of lts

responslbillty to bhe executive to lmplemenb lhe pollcy and

punpose of statutory enactments. The CourL stafed in $ta'!g

rel. Callaghan v. t'l.Va. Civil Servlce Commisslon, 273 S.E.2d 7'2

( 1980), that:

LegislaEive power may be
consbltublonally delegabed to an
administ,raLlve agency bo pnomulgabe rules
and regulatlons necessary and proper for

13



o fhe enforcement of a statube. l{.Va.
Consb. arb. VI, $1; art. V, $ 1.

Id. ab 72, Syl pt 3.

The Court relterabed lts holding lhab Ehe Leglslabure may

lawfully delegate lt,s power to bhe executlve in Nev v. SLate

Workmen's Compensablon Comlssloner , 297 S.E.zd 212 (1982):

It ls fundanenbal law thab the
Leglslature may delegate to an
adminlstratlve agency the power to nake
rules and regulatlons to lmplemenb the
sLabube under whlch the agency
funcblons. . .

Id. at 213t citinj, Sytlabus Polnt 3, Rowe v. Departnent of
Correctlons, 292 S.E.2d 650 (W.Va. 1982)

The delegablon of aubhorlLy by the Leglslafure also was

recognlzed ln the Barker declslon, but bhe principle of

delegation was nob adversely effecbed by the declarablon tha! bhe

statutory scheme of legislative revlew was Invalld.

Provlded bhe agency acts wlthin bhe law, bhe regulatlons

whlch lt promulgates are accorded lhe force and effecb of law.

The Leglslature adopbed bhe conmon law on bhls subJect ln sbatlng

rules and regulattons promulgated by the executlve rrhave lhe

force and effecb of law because of lhelr leglslabive

characber...rf l.l.Va. Code S29A-1-1. The prlnclple ls also

embodied in lhe definiBion of leglslaLive rule which sbates, in

part, thab a "[t]egislatlve rule lncludes every rule whlchr when

promulgabed after or pursuant !o authorizabion of the

Legislature, has (1) the force of law,...'r W.Va. Code $29A-1-

2(d). However, under the current stabube, the principle of the

force and effect of law does no! bear upon bhe rule until the

14



Leglslabure grants lhe agency the authorlLy to promulgate the

rule. W.Va. Code $29A-3-9.

Nonetheless, fhe prlnclple ls embodled ln the caselaw. In

Reed v. Hansbarger, 314 S.E.2d 616 ( 1984), bhe Court lssued a

wrlt of nandanus conpelllng bhe Dlrecbor of, bhe Departmenb of

Healbh bo enforce bhe llcenslng, lnspecblon, penalEy and obher

provlslons of lhe rules adopbed by Ehe Sbate Board of Health

governlng bhe construcElon and operation of food servlce

esbabllshnenbs wlth respecb to the food servlce facllltles ln the

correctlonal lnstltublons ln Wes! Virginla. In thls case,

Hubtonsville Correcbional CenBer was operablng a food senvice

wlLhou! a valid permlb. The Court held bhab the regulabion of

bhe Sbabe Board of Health had bhe force of law:

As we stabed ln SLabe ex rel. Barker
v. Manchln, 279 S.Em
1981) : trOnce bhe execublve off lcer or
agency has made and adopbed valld rules
and regulablons pursuant bo bhe grant of
bhe legislablve powers, they bake on bhe
force of statutory law.ff See also Syl.
pt,. 1, Rlnehar! v. Woodford Flvlng
Servlce, Inc. 122 V.Ya, 392, 9 S,E.zd 521i@)-

Reed v. Hansbarger, 314 S.E.2d at 6ZO.

The dabe of bhe Rinehart, case cibed ln Lhis passage, 1940,

exenpllfles bhe durabion of Ehe proposiEion thab a validly

pronulgabed rule has the force of law. The Courb elaborated upon

the extenL of bhe legal effec! of a reguiation in a recent case.

In 1988, bhe Courb noted ln dicta thab in order to have bhe

force of law, the rules promulgabed by Ehe agency must reflecb

the lntentlon of bhe Legislature.
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Rules and Regulatlons of the West
Vlrginla Human Rlghts Commlsslon nust
faibhfully reflecf the lnbentlon of the
Iegislature when bhere ls clear and
una^nbiguous language ln a stabuber thaE
Ianguage musb be glven the sane clear and
unamblguous force and effecb in the
Comisslonrs Rules and RegulaElons that
lb has in the statute.

Ranger FueI Corp. v. Hr.rnan Rlghbs Conmlsslon, 376 S.E.2d 154' 160
(1988); Syl. pt. 4 ab 155.

The Courb also restrlcbed bhe applicablon of bhe docbrlne of the

force and effect of law for adnlnistrablve regulatlon by

pronounclng thab rrwhen rules and regulaflons abtenpt bo alter a

perfectly clear leglslablve deflnltlon, they are lnvalld.il fd. at

158.

The rule ab lssue ln Rangen Fuel was later declared to be a

Ieglslabive rule by bhe Courb and not an lnterprebive rule as

filed by bhe Hr.rnan Rlghbs Commission. Chlco Dairy Co. v. Human

Rlghts Comlssion, 382 S.E.2d 75 (1989). As a leglslative rule

lt had not been submltted bo bhe LR!,IRC as requlred by statube and

bhe Court held the rule to be lnvalld. See also Fourco Glass Co.

v. Hunan Rlghbs Comisslon, 383 S.E.2d 64 (1989).

The Courb also held in Chico bhab bhe rule was lnvalld

because bhe rule clearly confllcted wibh bhe legislallve lnb€nb

by expressly enlarging upon the substanbive righbs creabed by lhe

statube. Id. at 84. The stafube involved ln Chlco adopbed one of

three parbs of a fedenal deflnitlon for Ithandicapped personrl

where the rule included all bhree parts. Hence, the definlbion

contained in bhe statute was more restricbive Bhan bhe federal

definiLlon. The rule attempLed !o expand bhe stabutony

16



o deflnlbion. Obher cases support bhe proposlbion that the rure or

regulatlon must be conslstent wibh Ehe statute and bhe

leglslatlve lntent.

In Rowe v. W.Va. Departmenb of Correcblons, 292 S..E.2d 650

( 1982), bhe Court invalidaLed a rule of the Board of pardon and

Parore whlch requlred thab bhe conmlssloner of the Departmenb of

correctlons approve a prisonerrs parole progran in order for the

lnnabe to obtaln parole. The statute gave the Board the sole

discretion bo grant or deny parole. However, Ehe Boardrs

regulatlon requirlng approvar of bhe paroleets rerease pran as a

conditlon subsequenb to obtalnlng release on parole, had in

effect, delegaEed the ultlmaLe declsion of release to bhe

Comissioner of Correctlons. Id. ab 550, SyI. pt. Z. The Court

sbaLed bhat rtan admlnlstrabive agency may noE lssue a regulabion

whlch is lnconsistenb wlth, or whlch alters on Ilmifs its
staLutory authoriby.rt rd. ab 653. Furthermore, the courb sbated

thab rran adnlnlstrablve agencyrs rules and regulatlons musb also

be reasonable and conform bo the laws enacted by the

Leglslature.fr Id. aB 653, clbing, Anderson & Anderson

Contractors, Inc. v. Lablmer | 257 S.E.2d 878, 881 (t{.Va. 1g7g)

Quobing Rowe and citing Anderson, the Cour! struck down a

sectlon of bhe !'lorkmen's compensabion Fund Rules and Regulabions

because lb found.bhat the rule placed unreasonable limit,s on bhe

reimbursemenb for medical traver expenses in conbravention of bhe

purposes of the statuLe. Nev v. State Workmen's Compensabion

Comissioner, 297 S.E.2d 212 ( 1982). The statute in NeJ
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o aubhorized bhe paymenb of transporbablon expenses necessarlly

lncurred ln obtalnlng medlcal treabmenb, but the regulatlon

provlded for relmbursement of travel expenses for obbainlng

nedlcal Ereatment only lf the dlstance braveled exceeded 25

nlles 
"

AlLhough declded before Barker, Callaghan v. W.Va. Clvll

Servlce Comisslon, 273 S.E.2d 72 ( 1980), lncorporabes the

prlnclples demonstrated so far. The Courb never reached lhe

quesblon of whebher a subsequently promulgated rule will
supersede a prlor stabute where there ls a lrreconcllable

confllcb, but the Court did uphold a broad grant of authoriby to

the Clvll Servlee Comlsslon to promulgate rules. The stabute

granted bhe followlng authorlty:

The comission and bhe dlrecEon may
lnclude ln bhe rules provlded for in bhls
artlcle such provlsions as are necessary
bo conforn bhe regulatlons and sbandards
of any federal agency governing the
recelpt and use of federal grants-ln-aid
by any state agency, anybhlng ln bhis
article to the contrany nobwlthsbandlng.

Id. at 74, quotlng, W.Va. Code 529-5-10.

Here, bhe Legislature granbed bhe Commisslon the authorlty bo

pronulgate rules whlch were necesisary bo meeb federal

requirenenbs anficipating lhab the regulation may be in

contravenblon of the stabute. The Courf upheld this provlsion as

a constltutional delegaflon of authoriby. The Divlsion of

Natural Resources (DNR) argued lhab Ehe stabute dellneating

appellate Jurisdictlon IimiEed bhe Civll Service Commission in

the exerclse of its oowers. The Commisslonrs rule extended its

18



o Jurlsdlcblon to include appeals based on nerlb prlnclples while

bhe sbatute contenplated appeals only upon the conpleLlon of

stabed evenbs. The appellate Jurisdlction was requlred by

federal regulation for ellglblllby for grants-ln-aid. The Courb

applled bhe following standard ln deLernlning bhe valldlby of bhe

rule:

Procedures and rules properly
promulgabed by an adninlstratlve agency
wlth authorlty bo enforce a law wlll be
upheld so long as they are reasonable and
do noE enlarge, amend or repeal
substanblve rlghEs creabed_by stafuLe.

Id. ab 73, Syl. pt. 4.

In bhls case, however, there was no glaring confllct, nor was

Ehere a sbrict view of the rule-maklng authorlly. The sbabube

grantlng the authorlEy was very broad and the CourE read Ehe

fedenal and state sbatubes and rules ln parl naberia.

The Courb dld nob reach the lssue of an lnconsisbency between

bhe sbatute and the ru1e. The Courb found thab DNR dld not, have

standlng bo presenb the lssue of forfellure of office because the

Courb sald lhab there was no lndicablon bhab bhe Commlsslon had

or lnbended bo enploy bhe provislon. The Court suggesbed bhaL

DNR bring a declaraLory Judgmenb action and limlled lbs rullng bo

the lssue of Jurlsdicblon. The grounds ln which bhe Court upheld

the rule ln Callaghan were based upon bhe broad aubhority granted

bo bhe Cotmlsslon - rranything ln this article to lhe contrary

nofwllhsbanding.rr Norma11y, a grant of aufhorlby to promulgate

Iegislatlve rule ls llmiEed and Callaghan is unique ln this
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o respecf. In general, however, the Leglslature has restrlcted the

executlvers abillty to pronulgaLe legislabive rules.

The currenb statutory scheme ln !'lesb Vlrglnla ls such that

the agency ls applylng for authorlby to pronulgaLe the rule and

the agency has no aubhorlEy, excepb for emergency rules, to

promulgate lhe rule wlthout leglslablve authorlzablon. WesE

Vlrglnla Code $29A-3-9 states:

lJhen an agency proposes a
legtslaElve rule, other bhan an enengency
rule, lb shall be deened bo be applylng

_ to bhe Leglslature for pernission, to be
granted by law, to promulgate such rule
as approved by bhe agency for submlsslon
to bhe LeglslaLure or as amended and
authorlzed by the Legislafure by Iaw.

Such appnoval of bhe rule by bhe
agency for subnlssion !o the Leglslabure
shall be deemed to be approval for
submlsslon bo the Leglslabure only and
nob deemed to glve full force and effecb
unbll authorlty to do so ls granLed by
law.

These provisions make lt clear bhab the aubhorlby of an agency bo

pronulgaEe rules ls llmlted by leglslablve approval. The

lmpllcaElon, however, is bhaE bhe rules are law because bhey must

be authorlzed by law. When revlewlng the stabutory sehene, bhe

LR!,!RC ls chargdd wlbh preparing b1lls and lhe Speaker of Ehe

House of Delegates and the PresidenL of bhe Senabe may refer bhe

bitls to approprlate sbanding committees of thelr respectlve

houses fon further conslderatlon. W.Va. Code S29A-3-12(a). The

bllls of authonlzation may also be handled as Ehe Joinb rules or

the rules of the respectlve houses pnovide. Id.

20



o If fhe fuII teglslabure falls to act on a bltl of

aubhorlzabion durlng bhe sesslon, 'rno agency may lhereafter issue

any rule or direcblve or take other acElon bo lmplement such rule

or part Ehereof unless and unbll otherwise authoriz.ed bo do so.rl

[{.Va. Code S29A-3-12(b). If an agency whene bo subsequently

lnplenent a pollcy disapproved by the Legislabure, the pollcy or

rule which bhe agency ls attenpblng Eo enforce would probably be

declared invalld by a court.

If the Leglslature approves a rule and passes a bill of

luthorizablon for that rule, bhe agency ls authorlzed fo

implemenb lhab rule. By the passage of bhe legtslatlon, bhe

Leglslafure declares tha! Ehe rule is within the lntenb of Bhe

LeglslaLure. Wesb Virginla Code S54-1-1 provldes, ln part:

The Legislabure further declares
that all rules now or hereafter
aubhorlzed under arbicles bwo bhrough
nlne of bhls chapber are wlbhln the
legislative lnbenb of bhe statute which
bhe rule ls lnbended bo implenent,
extendr apply or lnterpreb.

Thls provlslon lnfers that even lf the rule conflicts with bhe

sfabube, bhe rule enbodles the Leglslaturers lntenb. Therefore,

the inpllcatlon ls Lhat the rule should control lf bhere ls a

conflic!. The WesE Vtrginia Supneme Court of Appeals has not

addressed bhis provlsion as yet and how much weight, lt wiII carry

wlth the Court is unknown.

The Leglslature has also provided

reaching a declarabory Judgment on the

(b) The court shall
lnvalid lf lt flnds
vlolaEes constitutlonal

Bhe standards to use in

validity of a rule.

declare the rule
thab lhe rule
provisions or
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o
exceeds the stabubory authorlfy or
Jurlsdietlon of bhe agency or was adopbed
wlthoub compllance wlbh sbatutory
rule-maklng procedures or ls arblbrary or
caprlciousr..

W.Va. Code $29A-4-2.

In analyzing a rule uslng these sbandards, lE becomes apparen!

Ehab the Leglslabure ls checklng lbself ln bhab even lf ig

authorlzes a rule ln confllct wlth bhe stabute, a court nxay

declare the rule invalld lf the rules exceeds bhe authoriby or

Jurlsdicblon of Ehe agency. Albhough Callaghan, supra, quobes

this code secblon, bhe Court never reached the issue on an

alleged lnconslstency between bhe statute and the rule preferrlng

bo hold bhaE the DNR had no sbandlng to present the lssue and

suggested bhe DNR iniblaLe a declarabory Judgmenb actlon.

In a pre-Barker case, the Court found a Board of Pharnacy

rule invalld because ib contained a 'rcontortedrt deflnllion of

sale and required thab the rule stay wlLhln bhe eonflnes of and

be conslstent wifh the lnbenb of the Legislabure. Ye 01de

Apobhecary v. McCIelIan, 253 S.E.2d 545,546 (1979). In another

pre-Barker case, Burruss v. Hardesty, 297 S.E.2d 836 ( 1982)

(InberpreLing 1974 lax law), bhe Court held thab the regulatlon

was incorrecb as a matber of law because fhe rule had to be

lnterpreted in a parbicular t^tay not only to be consisbenE wibh

bhe slatute buf also to be consistenf with bhe practical

realltles of calculablng bhe Buslness and 0ccupation Tax on

Elmber severlng. The rule as promulgabed was found to be beyond

bhe aubhority of lhe sLaLute.

11



O A post-Barker case, Wheellng Barber College v. Roush t 321

S"E.2d 694 ( 1984), provides no guidance afber the enactmenb of

the currenb stabute because bhe Court stabed bhat nanda.nus will
not lle under the facbs ?nd bhe proper avenue to abtack a

memorand tn lssued by the Board of Barbers and Beautlclans was by

declaratory Judgment. As such, the Court dld nob reach fhe lssue

of wheBher there was a confllct between the statute and the

memorandun whlch was considered by the Courb bo be a invalidly

promulgated rule. In two other post-Barker cases, the Court

conllnued to appfy baslc adnlnlstraLlve law despiEe Ehe change in

stabute. In N€Vr supra, the Courb struck down lhe regulation

because lE was found contrary to the sEatute, and ln Rowe, supra,

bhe Court found that the rule of the Parole Board was beyond ibs

aubhorlty.

In Ilght, of the

addressed bhe unique

any bearlng upon the

cases, lb appears bhab fhe Court has not

nabure of the rule-making process as having

stabus of legtstablve rules. Although bhe

full Leglslature acbs as a body ln aubhorlzlng the leglslat,lve

rules and, essentlally, legislating as suggested by bhe Courb ln

Barker, the caselaw does not exhiblt a change in bhe fundanenbal

prlnciples of adninlstnative law.

Another code provlsion which tangentially limiLs an agencyrs

rule-maklng power is W.Va. Code S29A-7-4, which states bhat

noLhlng ln chapter bwenby-nlne-a I'shal1 be held to llmib or

repeal additlonal requirements imposed by sbatute or otherwlse

recognized by law.rr AlLhough lt may appear thaf this provision

23



o confllcts wlEh lhe declaratlon of legislablve lnbenb ln W.Va.

Code $54-1-1, this provlslon addresses the promulgaLion process

and not lhe contenb of legislabive rules. The lnbenb of Ehis

provlsion ls bo clarlfy thab bhe enactmenb of chapter twenby-

nine-a ls not to supersede any exlsting requlrenents of law.

However, a Judlclal deterninablon of teglslatlve lntent and bhe

appllcabion of these provlslons are unclear because they have yeE

bo be lnberprebed by the courts.

CONCLUSION

It can be argued bhab bhe authorizatlon ln the form of a

bill, acbed upon by the fult Legls1abure, ls equal Eo stabuLory

law. If bhe flnal pronulgabion of bhe nule ls viewed as statube,

or equal to stabute, then lt necessarlly follows that a

subsequenbly approved though confllctlng legislabive rule would

supersede a prlor inconsistent stabufe. The basls for bhis

concluslon, however, ls roobed ln bhe assunptlon bhab a bllt of

aubhorlzatlon and conslderaElon of the rule by the fuII
Leglslabure camles as much welght as a sba|ute. In the

alternative, lt, can be argued that Ehe bill which ls passed by

the Legislature is only a bill of authorizaLion and does not.rise

to Ehe level of Lhe statule because bhe language of bhe rule ls

not contained in Ehe officlal acbs. To date, this specific

quesblon has nob been argued in Ehe above format before bhe l'lesb

Virginia Supreme Court of Appeals and, consequenbly, a decisive
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o
conclusion would be prenature. However, based upon the caselaw,

lt appears that bhe Court will conblnue to consider leglslative

rules as inferior to statutes regardless of the fact thab the

firll .Legislature authorlzed bhe promulgatlon of bhe rule. If

this ls the case, a subsequently aubhorized rule wlII nof bake

precedence over a prlor inconslstenb statute.
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MEMORANDUM

T0: Willian R. Wooton, Chairnan

FR0M: Mlchael P. McThomas, Counsel

SUBJECT: Procedural Rules of Order

DATE: JuIy 18, 1991

In response to your request, thls menorandu.m

addresses the avallable actlons the Legislative RuIe-l4aking

Comittee nay take on a legislatlve rule as well as Bhe status of

a leglslatlve rule lf bhe ComiEbee reJecbs a motlon to approve a

rule.

The staLute requirlng the Leglslatlve Rule-ldaklng Review

Comittee to recommend rules bo the Leglslabure takes precedence

over bhe rules of parllanenbary procedure. By enactlng the

stabute, the Leglslabure has spoken and dlcbaEed bo the CommlLtee

lts dutles ln revlewlng teglslatlve rules. In bhls regardr bhe

statute pnovldes the albernablves the Comsritbee may take when

conslderlng a rule. The ComrltLee ls llmlbed ln lts abillby !o

acE on legislatlve rules by the sfatutory auLhorlby.

The Leglslablve Rule-Making Review Commibtee has t'he

following opbions ln recormendlng a rule bo the full Legislabure:

(a) Authorize bhe agency bo

(b) Authorize the agency
leglslabive nule,

promulgate Ehe leglslative rule,

to pnomulgafe Parb of the

1



(c) Aubhorize the agency to promulgabe lhe leglslabive rule
wibh cerbain anendments, or

(d) Recomend bha! the rule be wlbhdrar.rn.

lJ. Va. Code S29A-3-11 (c). Modlflcablons bo the rules are

lncorporated within lhe above optlons lf the agency agrees with

the Comitteers suggested amendments and modlfles the rule Eo

neeb bhe obJectlons of bhe Comlttee. Wesb Virginia Code $29A-

3-14 permibs an agency to modlfy the proposed rule to meet the

obJections of Ehe Comlbbee any tlne before bhe proposed rule has

been subniLted bo bhe Leglslature.

As a pracblcal matter, modlflcatlons are fhe preferred neLhod

of naking changes bo the rules because of the compllcablons of

deallng wlth anendments. Rules with anendments requlre Bhat bhe

anendruents be lncluded ln bhe blll authorlzing the promulgabion

of bhe rule, whereas modlflcations are consldered parb of the

rule and nob the b111. Hence, the acbual resulbs of Commltbee

actlon are expanded by the lncrease ln selections through the use

of nodlflcatlons. The Conmltbee may submlb the followlng actions

on legislablve rules bo the LeglslaEure:

(a) Authorlze lhe agency bo promulgabe Ehe leglslative nule
as flled wlEh Ehe Comittee,

(b) Authorlze the agency fo promulgate the leglslaLive rule
wi?h modificatlons,

(c) AuLhorize the agency
Iegislabive as filed,

to promulgaLe part of bhe

(d) Authorize the agency to promulgate part of bhe
Iegislafive wilh modificabions,



I (e) Aubhorlze bhe agency to promulgate the legislablve rule
with certaln amendnents,

(f) Aubhorize the agency bo promulgabe the leglslallve rule
wiLh modiflcatlons and wlbh certain amendments,

(g) AuLhorize the agency bo promulgaLe part of the
leglslabive rule wibh nodiflcations and wibh certain
anendnents, or

(h) Recomend bhat the rule be wibhdrawn.

As a slde note, the agency is nob requlred to wlthdraw a rule

upon bhe recomendatlon of the Comitbee. The stabute sbaLes

thaL an agency rrmayrr withdraw a rule any tine before Bassage of a

law authorlzlng lts promulgablon. W.Va. Code $29A-3-14(a). The

ComltLee does not have stabutory authorlty to reJect a rule or

requlre wllhdnawaL. The Legislatune can reJect a rule by falling

to include bhe rule ln any of iLs bllls of authorizabion (Omnlbus

Rules BlfI). If the Leglslafure falls Eo act upon all or part of

any leglslatlve nule as submitbed by the Comnitfee during bhe

Sesslon, the agency ls prohiblbed from lssulng any rule or

dlrecbive or baklng other acblon to lmplemenb the rule unless

authorized to do so by Ehe Leglslabure. W.Va. Code $29A-3-

13(b) "

Furbhermore, the Commlbtee must Eake affirmaLive action ln

order to submit a parbicular rule bo bhe Legislabune. Where a

menber of Ehe Commibbee moves to approve a rule, and authorlze

the agency bo promulgabe bhe rule, and that motlon ls reJected'

the status of Bhe rule is slnilar to unfinished business. The

statute contemplates that the Commitbee make a recommendabion and



I then describes whab recomendablons are appropriate. ReJecflon

of a motion to approve does not constltute adopblon of a notlon

to reconrnend wlbhdrawal of the rule and reJecblon of a nobion bo

recomend wlthdrawal does not consblLute adoption of a moblon to

approve. Each noblon ls separafe and dlstlnct because the

noblons are nob coequal and not equlvalent and alternative

noblons are available.

Jeffersonrs Manual, $485,

contains the following rule:

Equivalent Questlons ln General,

lfhere questlons are perfecbly
equlvalenb, so thab the negatlve of bhe
one amounts to bhe affirmabive of the
other, and leaves no other alternative,
the declslon of the one concludes
necessarily the other. 4 Grey, 157.

Jeffersonts l,lanual, $485r pB. 245, 247. The manual conmenbs on

the passage from Grey thab rrthe negablve of strlklng out amounbs

bo the affi.rnablve of agreeingl and therefore to put a quesblon

on agreelng after thab on striking oub, would be to put bhe sane

questlon ln effect twice over.rr Id.

In obher words, lf the motion to reJecb ls reJected ib

constitubes approval of the measure only if 1 ) the quesEions are

coequal and equivalent and 2) no othen alternative question

exlsts. Then the reason for only votlng once is that to vote

agaln would be duplicabive. 0n bhe other hand, if bhe questions

are not equlvalent or an alternaflve exlsts, the reJection of a



noblon bo reJect does nob necessarlly conclude bhe questlon and

furbher action of the body ls necessary bo complebe action on the

measure.

Jolnt Rule 3 of the Jolnb Rules of the Senate and House of

Delegates exemplifles bhls prlnclple. Jolnt Rule 3 speclflcally

sbates thab a noblon Eo recede havlng falled shall be equivalent

bo bhe adopblon of a noblon to lnsist and a motlon to lnsist

belng declded ln the negablve, shall be equivalent bo the

adoptlon of a notlon to recede. It nust be enphasized, however,

bhat the rule is expllclb to bhe partlculan quesfions of acblon

on bhe dlsagreement of a neasure between the SenaLe and the House

of Delegabes. The parlla-menbary rule ls llmibed to cerLain

lnsbances and the rule can nob be utillzed lf the mobions fall fo

meeb bhe standards required of an Equlvalent Quesblon.

The opblons avallable bo Ehe ConmlbLee ln recommending

IegislaBive rules bo lhe LeglslaLure are neither coequal nor

equlvalent. Three of the stabutory opblons permlb bhe Commiblee

to approve the rule ln varlous forms. The other opflon ls a

recomendatlon Ehat bhe agency wlthdraw bhe proposed nule. The

Comit,bee does not have the authorlby to reJect a proposed rule.

So a failure of a motlon bo approve does not constitube adopflon

of notlon to reconnend wlbhdrawal because the mobions do not

eolnclde, fhe mofions are nob equlvalenL, and alternablve mobions

may be consldered. More inrportantly, the fallure of a mobion to



recomnend wlfhdrawal can nob be deened adopElon of a motlon to

approve because there are at least three sbabutorily recognized

forns of approval to whlch bhere ls cerbalnly no equlvalent; and

therefore, three alternablves. In the event of a fallure of a

nofion to approve or recormend wlthdrawal, bhe comlbtee reaves

bhe rure ln an undetermlned posture whlch a.mounts Eo unflnished

buslness because the actlons of the comnibbee are inconplebe.

Therefore, another motlon ls required.

Upon the reJectlon of ; notlon to approve, the Conmlt,bee

should elbher adopb a noblon to reconmend wiEhdrawal of bhe rure

or adopt a noEion bo lay over bhe rule. In the converse, upon

t'he falrure of a motion to reconmend withdrawal, the cormritLee

should adopb a motion to approve or bo lay over the rule. If the

ConmiELee falls to complete ibs buslness on lhe rule, then the

rure should be placed on the agenda for the next meeblng bo again

be consldered.
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2.

TENTATTVE AGEIIDA

IJEGISIJATM RITLE-IIAKING REVIEW COI|IIITTEE

September 10, L99L
5300p.m. - 9200p.m.

Senate Finance Conmittee Room 451

Approval of Minutes - Meetings August 29 & 30, L99L

Review of Legislative Ru1es:

a. Ethics Cornrnission, W, Dept. of Adnr. - Private
Gain, Series 6

b. Ethics Comrnission, W, Dept. of Adnr. - Gifts,
Series 7

c. Ethics Commission, W, Dept. of Admr. Voting,
Series 9

Ethics Cornmission, SIV, Dept. of Adnr. - Enplolment,
Series 11

Tourism and Parks, Division of Rules Governing
Public Use of WV State Parks, State Forests, and
State Hunting and Fishing Areas under the Division
of Tourism and Parks

Human Rights Commission, WV Rules regarding
exemption of private clubs

Human Rights Cornmission, WV - Rules Regarding
Religious Discrinination
Hea1th care Cost Review Authority Developnent, of
Life Care Retirement Centers

Health Care Cost Review Authority Conversion of
Acute Care Beds to Skilled Nursing Care Beds

Practical Nurses, WV Board of Exaniners for
L,icensed Policies and Procedures for Developnent
and Maintenance of Educational Programs in
Practical Nursing, Series 1

Practical Nurses, WV Board of Examiners for
Licensed Policies Regulating Licensure of the
Licensed Practical Nurse, Series 2

Practical Nurses, WV Board of Examiners for
Licensed Legal Standards of Nursing Practice for
the Licensed Practical Nurse, Series 3

d.

e.

f.

g.

h.

l-.

j.

k.

1.



m. Practical Nurses, WV Board of Exaniners for
Licensed - Fees for Services Rendered by the Board,
Series 4

rI. Practical Nurses, WV Board of Examiners for
Licensed - Continuing Competence, series 6

o. State Tax Division - Property Transfer Tax

p. Racing Conrnission - Thoroughbred Rules

q. Agriculture, Department of - Licensing of Livestock
Dealers

r. Agriculture, Department of Disposal of Dead
Poultry

s. Agriculture, Departnent of West Virginia Apiary
Law of 1991

t. Agriculture, Departnent of - Animal Disease Control

u. Agricultllre, Department of - Commercial Feed.

v. Agriculture, Departnent of Frozen Desserts and
Initation Frozen Desserts

lt. Motor Vehicles, Division of Denial, Suspension,
Revocation or Nonrenewal of Driving Privileges

3. Other business:



l,r

Tuesday, September 10, L99t

5:00 9:00 p.m. Legislative Rule-Making Review Conmittee
fCode S29A-3-1O)

The meeting was called to order by l{r. Wooton, Co-Chairman.

I{r. Wooton stated that the Ethics Conmission had been unable to
meet since the Conmittee's last meeting and that without objection the
rules proposed by the Ethics Comrnission, Private Gain, Series 6i
Gifts, Series 7; Voting, Series 9 and Enploynent, Series LL, would be
laid over until the Committeets next meeting. There being no
objection, the proposed rules were laid over.

Debra Graham, Cornrnittee Counsel, reviewed the rule proposed by the
Division of Motor Vehicles, Denial, Suspension, Revocation or
Nonrenewal of Driving Privileges, and told the Cornmittee that the
Division had agreed to technical nodifications. Jane Cline,
Comrnissioner of Motor Vehicles and Greg Vasiliou, Director, Driver
Safety and Enforcement Section, addressed the Committee regarding the
proposed rule and answered questions from the Cornrnittee.

Mr. Gallagher moved that Subsection 7.3 of the proposed rule be
nodified to track statutory language prohibiting the issuance of
points to persons convicted of travelling less than 10 miles over the
speed linit on a controlled access highway. The motion was adopted.

I{r. Love moved that Subdivision L4.4.6 of the proposed rule be
modified after the word trcontinuancesrr by inserting the following
words rrexcept as specified in Subdivision L4.4.7". The motion lras
adopted.

Keith Burdette
ex officio nonvoting member

Senate

Wooton, Chairman
Chafin
llanchin, J.
Tonblin
Wiedebusch (Absent)
Boley

Robert trChuckx Chambers,
ex officio nonvoting nember

House

Grubb, Chairnan
Burk (Absent)
Faircloth
Roop
Love
Gallagher

the proposed rule be approved as nodified.

that the rule proposed by the Division of
Governing Pub1ic Use of West Virginia State
State Hunting and Fishing Areas Under the

Mr. Grubb moved that
The motion rras adopted.

Ms. Graham explained
Tourism and Parks, Rules
Parks, State Forests and



Divisl-on of Tourisn and Parks had been laid over at the Committeets
July meeting and that the Division had prepared a proposed
modification in response to Mr. Lovets request that persons be allowed
to carry uncased lreapons on the North Bend Trail. Mr. Hartman
e:qllained the proposed modifications and answered guestions from the
Comrniggg..

I[r. Chafin moved that the proposed rule be approved as nodified.
The motion was adopted. Ms. Boley voted trNotr.

Michael McThonas, Associate Counsel, stated that the rule proposed
by the Hunan Rights Commission, Rules regarding exenption of private
clubs had been laid over at the Connittee,s JuIy neeting. He
distributed proposed nodifications to Sections 4 and 5 of the proposed
rule to which the Conmission had agreed. Mary Kay Buchmelter,
Assistant Attorney General, spoke on the proposed rule and answered
guestions from the Cornmittee.

Mr. Roop moved that the proposed rule be approved as modified.
The motion rras adopted.

Mr. McThonas explained the status of the rule proposed by the
Human Rights Commission, Rules Regarding Religious Discrimination, and
reviewed the four options available to the Conmittee regarding action
that the Conmittee may take on an agency approved rule. Mike Kelly,
forner Assistant Attorney General, conmented on the proposed rule and
answered guestions from the Comrnittee.

Mr. Grubb moved that the rule requiring a question to be
reconsidered on the next legislative day be suspended. The notion was
adopted.

Mr. Grubb noved that the Comrnittee reconsider its action whereby
it rejected a motion to approve the proposed rule as modified. The
motion was adopted.

Mr. Grubb noved that the proposed rule be approved as nodified.
The notion vras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Health Care Cost Review Authority, Development of Life Care Retirement
Centers and stated that the Authority had agreed to technical
nodifications.

Mr. Chafin noved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Grahan explained the rule proposed by the Health Care Cost
Review Authority, Conversion of Acute Care Beds to Skilled Nursing
Care Beds, and informed the Committee that the Authority had agreed to
technical nodifications. Marianne K. Stonestreet, HCCRA General
Counsel, answered questions fron the Cornrnittee.



I,Ir. Roop moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Examiners for Licensed Practical Nurses, Policies
and Procedures for Development and Maintenance of Educational Programs
in Practical Nursing, and stated that the Board had agreed to
extensive technical modifications. Nancy Wilson, Executive Director
of the Board, answered questions from the Cornmittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham explained the rule proposed by the West Virginia Board
of Exaniners for Licensed Practical Nurses, Policies Regulating
Licensure of the Licensed Practical Nurse, and stated that the Board
had agreed to technical nodifications. Ms. Wilson answered questions
from the Committee.

l[r. Chafin moved that the proposed rule be approved as nodified.
The notion rras adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the West
Virqrinia Board of Exaniners for Licensed Practical Nurses, Legal
Standards of Nursing Practice for the Licensed Practical Nurse, and
stated that the Board had agreed to technical nodifications.

Mr. Chafin moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed the the West
Virginia Board of Examiners for Licensed Practical Nurses, Fees for
Services Rendered by the Board, and stated that the Board had agreed
to technical modifications. Ms. Wilson answered questions from the
Conmittee.

Mr. Love moved that Subsection 2.2 of the proposed rule be
nodified so that the charge for duplicating is $2.00 for the first
page and twenty cents per page for each additional page. The notion
was adopted.

Mr. Chafin moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham explained the rule proposed by the West Virginia Board
of Examiners for Licensed Practical Nurses, Continuing Conpetence, and
told the Connittee that the Board had agreed to technical
modifications. Ms. Wilson answered questions from the Cornrnittee.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.



l,lr. McThonas reviewed his abstract on the rule proposed by the
State Tax Division, Property Transfer Tax. John Montgoneryr
representing the State Tax Divisiora, answered guestions fron the
Cornrnfggs..

IiIr. Roop moved that the proposed rule be approved as modified.
The notion was adopted.

I[r. McThomas reviewed the rule proposed by the Racing Coqrmission,
Thoroughbred Rules, and stated that the Comrnission had agreed to
technical nodifications. Lois Graham, Executive Secretary of the
Racing Commission, answered guestions from the Committee.

Mr. Love moved that the proposed rule be approved as nodified.
The notion $ras adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Departnent of Agriculture, Licensing of Livestock Dealers, and stated
that the Departnent had agreed to technical nodifications. Barbara
Snith, of the Departnentts Compliance Division, answered quest,ions
from the Connittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Department of
Agriculture, Disposal of Dead Poultry, and stated that the Departnent
had agreed to technical nodifications. Ms. Smith answered questions
from the Conmittee.

Mr. Roop moved that the proposed rule be approved as modified.
The notion hras adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Departnent of Agriculture, West Virginia Apiary Law of L99L, and
stated that the Department agreed to technical nodifications. Ms.
Snith and Dr. Charles Coffman, of the Department of Agriculture,
answered guestions from he Comrnittee.

Mr. I-,ove noved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Department of
Agriculttlre, Aninal Disease Control, and stated that the Department
had agreed to technical modifications. Ms. Snith answered questions
from the Connittee.

Mr. Roop moved that the proposedl rule be approved as nodified.
The notion was adopted.



Ms. Graham reviewed the rule proposed by the Department of
Agriculture, Conmercial Feed, and stated that the Departnent had
agreed to technical nodifications. Ms. Snith answered guestions from
the Cornrnittee.

l,Ir. Love moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Departnent of Agriculture, Frozen Desserts and Imitation Frozen
Desserts, and told the CornrniggEs that the Department had agreed to
technical nodifications. Ms. Snith answered questions from the
Cornmittee.

Mr. Roop moved that the proposed rule be approved as modified.
The notion was adopted.

The meeting was adjourned.
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4

577-5-4. Standards of Review; Burden of Proof.

4.1 The clainant of unlawful discrimination aEainst a club
has the burden of proving unlawful discrimination.

4.2. The following guidelines shall be considered in
deternining whether a purported private club is truly private
pursuant to the criteria contained in Section 2 and the
indicators contained in Section 3:

4.2.L. An alleged private club exemption shall be
exanined in light of the HRA's clear prupose of protecting only
the genuine privacy of private clubs whose membership is
genuinely selective.

4.2.2. An alleged private club exemption shall be
examined in light of the remedial purpose of the HRA to eliminate
discrinination.

4.3. The burden of proof in establishing the exemption for a
truly private club and in sustaining the defense of freedom of
expression is as follows:

4.3.1 The alleged private club shall bear the burden of
proving that it is a truly private club not in fact open to the
public and that it qualifies for a private club exemption.

4.3.2. The purported private club shall bear the burden
of proving that compliance with the HRA imposes a serious burden
on its memberst freedon of expressive association.

S77-5-5. Preservation of and Defense of Right of Expressive
Association.

5.1 The Commission may not interfere in the activities of an
alleged private club or subject club opportunities to scrutiny
beyond what is necessary in good faith to enforce the HRA.

5.2 An alleged private club which is not in fact open to the
public and which does not qualify for an exemption of truly
private clubs pursuant to Section 2 of this rule may defend a
prima facie case of unlawful discrimination by demonstrating that
compliance with the HRA irnposes a serious burden on its nenberst
freedom of extrlressive association.

5.2.L A purported private club may have a defense to a
claim of unlawful discrimination if the purported private club
does not automatically exclude persons from consideration for
membership, or enjoyrnent of club accommodations and facilities,
and the advantages and privileges of nembership on account of
race, religion, color, national orgin, ancestry, sex, blindness,
handicapr or familial status.

5.2.2 A purported private club may have a defense to a
claim of unlawful discrimination if the purported private club is



selective in its menbership based upon a stated criterion unigue
to club members and sucli criteri-on is the primary 'basis of
association, and the denial of club membership is not
automatically based upon the applicant's race, religion, color,
national orgin, ancestry, sex, blindness, handicap, or fanilial
status.

Example An alleged private club which reguires that
each member possess an fQ score exceeding 140 points may deny
membership to a person with an IQ score of less than 140 but may
not deny membership to a person with an IQ score in excess of 140
on the basis of race, religion, color, national orgin, ancestry,
sex, blindness, handicap, or farnilial status.
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Approval of Minutes - Meetings Aug:ust 29 & 30, 1991 and
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Review of Legislative Ru1es:

a. Ethics Comrnission, Iiru, Dept. of Adnr.
Gain, Series 6

b. Ethics Comrnission, WV, Dept. of Admr.
Series 7

Private

Gifts,

c. Ethics Cornmission, WV, Dept. of Adnr. - Voting,
Series 9

Ethics Commission, I,iM, Dept. of Adnr. - e-plo1ment,
Series 11

Division of Boating

d.

e.

f.

g.

h.

Natural Resources
Regulations

Public Safety, Division
by Retired or Medically

Public Safety, Division
Security Services

Health Care Cost Review
Need

of Carrying of Handguns
Discharged Members

of Contracted Police or

Authority Certificate of

1.

l.

k.

Hea1th Care Cost Review Authority Exenption for
Shared Services

Health Care Cost Review Authority - Health Services
Offered by Health Professionals

Health Care Cost Review Authority Financial
Disclosure RuIe

Counseling, Board of Exaniners in - Licensing Rules

WV Real Estate Appraiser Licensing and
Certification Board Ru1es and Reg:ulations of the
West Virginia ReaI Estate Appraiser Licensing and
Certification Board, Series 1

I.
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3. Other

n. WV ReaI Estate Appraiser Licensing and
Certification Board - Requirements of Licensure and
Certification, Series 2

o. WV ReaI Estate Appraiser Licensing and
Certification Board Renewal of Licensure or
Certification, Series 3

business:



Wednesday, October 2, L99L

6:00 - 8:00 p.n. Legislative Rule-Making Review Committee
lCode S29A-3-1OI

Keith Burdette
ex officio nonvoting member

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
Boley

Robert trChucktr Chambers,
ex officio nonvoting member

House

Grubb, Chairnan
Burk
Faircloth
Roop
Love
Gallagher

The meeting was called to order by l{r. Grubb, Co-Chairman.

The minutes of the August 29, August 30 and September 10, 1991
meetings were approved.

Mr. Grubb reguested that Richard Alker, Executive Director of the
Ethics Comnission, address the cornrnittee regarding the Cornmissionts
response to questions raised at the Cornmitteets August 29, L99L,
meeting regarding the rules proposed by the Ethics Cornmissionr Private
Gain, Gifts, Voting and Enplolment.

Following his presentation, Mr. Alker answered guestions fron the
Cornmittee.

Mr. Wooton moved that the rules proposed by the Ethics Conmission,
Private Gain, Voting and hplolment, Iie over until the Committee's
December neeting. The notion was adopted.

Mr. Wooton noved that the rule proposed by the Ethics Commission,
Gifts, be approved as modified. The motion hras adopted.

Debra Graham, Conrnilgss Counsel, explained that the rule proposed
by the Division of Natural Resources, Boating Regulations, had been
laid over at the Cornrnitteets August 30, L99L, meeting to allow the
Division the opportunity to review comments fron Leff Moore and to
propose nodifications to the proposed rule. Major BiIl Daniel,
representing the Division, answered questions from the Cornrnittee and
distributed a proposed nodification to Subsection 6.10. of the
proposed rule.

Mr. Manchin moved that the proposed rule lie over until the
Cornrnlggset s next meeting.

Mr. Gallagher moved to amend I'Ir. Manchints motion to include a
request that the Division establish the same rules regarding age
linits and supervision for both watercraft and personal watercraft and



that the Division look at the possibility of developing an exanination
and license for operating all tlpes of watercraft. Mr. Gallagher's
amendment to Mr. Manchints motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Public Safety, Carrying of Handguns by Retired or
Medically Discharged Members. She stated that the Division had agreed
to technical nodifications. Trooper First Class C. R. Blankenship
answered guestions from the Committee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion sras adopted.

Ms. Graham explained the rule proposed by the Division of Public
Safety, Contracted Police or Security Services, and stated that the
Division had agreed to technical modifications. TFC Blankenship
answered guestions from the Committee.

Mr. Love moved that the proposed rule lie over until the
Conmitteets next meeting. The motion was adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Health Care Cost Review Authority, Certificate of Need, and told the
Cornrnltgss that the Authority had agreed to technical modifications.
IJarry Fizer, Chairman, reviewed the proposed rule and answered
guestions from the Cornmittee. Bob Whitler, West Virginia Hospital
Association, also responded to guestions fron the Comrnittee.

Mr. Burk moved to nodify Section 5.1 of the proposed rule to
reduce fron 5 to 3 years the period for which a hospital must file a
long range plan. The motion was adopted.

Mr. Gallagher noved that the proposed rule be approved as
nodified. The notion was adopted.

Ms. Graham reviewed the rule proposed by the Health Care Cost
Review Authority, Exemption for Shared Services, and stated that the
Authority had agreed to technical nodifications.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion was adopted.

Mr. Roop raised a point of order as to the absence of a quonrm.
Mr. Grubb stated that the point was weII taken and noted the absence
of a quorum.

Due to the absence of a quonrm, the neeting was adjourned.
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l5E-y2.2 For the puqposes of this section a matter will be considered npersonal" to

a public official or public employee when he or she has any pecuniary interest either directly or

indirectly in the matter or is affected in a manner which may influence his or her vote or would

clearly give the appearance of impropriety. An interest is not 'personal' if the interest of the

public official or public employee in the matter is affected as a member of, and to no greater

extent than any other member of, a profession, occupation or group.



SuggeGEion by John Montgonery

T{EST VIRGINIA LEGISTATIVE REGUUTIONS
ETHICS COHI4ISSION

TITLE 158
SERIES 11

1991

B,IPLOYI.IENT

RECEIVED

stP 06 l99l

Legislative Rule Making
Psview Comni?tes

S 158-11-1. General.

1.1 Scope. - These legislatjve rules establfsh guidelines for and explain
and clarify the I imitatjons placed upon publ ic off icial s and pub'l'ic emp'loyees
seeking employment outside government.

LZ Authority. - tll. Va. Code S 6B-2-5(h).

1.3 Filing date.

1.4 Effective date.

S 158-11-2. Definitions. - As used in thi s rule and unless the context
clearly requires a d'ifferent meaning, the following terms shall have the meaning
ascribed herein, and shall apply in the singular and in the plural.

2.L "Admjnjstratjon'r means the practica'l management and directjon of the
executive department, or of the public machinery or functions, or of the
operations of the various organ'izations or agencies. It 'includes the direction
or oversight of any office, service or employment.

2.2 "Commissionrrmeans the West V'irginia Ethjcs Commission.

2.3 "Employeett means any person in the service of another under any
contract of hire, whether express or impl ied, oral or wrjtten, where the
employer or an agent of the employer or a public official has the right or power
to control and direct such person in the materfal details of how work is to be
performed and who is not responsible for the making of pol jcy nor for
recommending official action.

2.4 "Employmentrr means the provi sion of serv'ices to another for pay and
incl udes profess'iona1 services and other services whether rendered as an
employee or as an independent contractor, but does not include activities of
employees and officials for or on behalf of charjtable or not-for-profit public
service entities from which they derive no pecuniary benefit.

2.5 !'May regulaterror "may be regulatedil means that there is a reasonable
probability that the person will be regulated by the public employeesror public
officials'agency during the time such emp'loyee or official is employed by the
agency, while such employee or official is seeking emp'loyment outside of
government, or withjn the sjx months immedjately succeeding the date when such
employee or official is employed by the person.



2.6 "l'1inisterial functionsil means actions or functions performed by an
individual under a g'iven state of facts in a prescribed manner jn accordance
with a mandate of lega'l authority, without regard to, or w'ithout the exercise
of, such indiv'idual's own judgment as to the propriety of the action belng
taken.

2.7 rtNonmini sterial " means act'ions or functions which are not mini sterial
actions or functions, which require individual iudgment and discretion as to the
course of the actions or functions to be performed, which occur in accordance
with 1ega1 authorjty and which, but for appeal to a governmental body outside of
the agency taking the action or perform'ing the function, are final in nature.

2.8 r'Nonmjnisterial authority" means the power of a public officjal or
public employee authorized by law to accomplish nonministerial functions or
acti on s .

2.9 '!0f f er empl oymentrr mean s contact by a regul ated person wi th a

full-tjme pub'lic employee or public officia'l , such contact being either direct
or through an jntermediary, and relating to the emp'loyment outside of government
o1" such employee or official by such regulated person; Provided, That merely
inquiring as to whether a publjc official or public employee is interested ln a

specific position and, if So, requiring the official or employee to seek any
required exempt'ion prior to further contact shall not be deemed to be an iloffer
empl oyment. tl

2.10 "Person" means an individual, corporation, business entity, labor
union, associat'ion, firm, partnership, limited partnership, committee, club or
other organization or group of persons, irrespective of the denominatjon given
such organization or group.

2.L1 I'Policyrr means a general or specific principle in accordance with
which a governmental body, or agency thereof, manages the public affairs for
which it is responsible.

2.LZ ttPolicymaking" means the actions by which a governmental body, or
agency thereof, establishes policy.

2.13 riPolicymaking authority" means the power of a public official or
public employee authorized by law to establjsh po'licy for a governmental body,
or agency thereof.

2.14 "Public employee" means any full-time or part-time employee of any
governmental body, or any politica'l subdivision ther'eof, including county school
boards.

2.15 "Public officialil means any person who is elected or appointed and who
is responsible for the making of policy or who takes official action which is
either ministerial or nonministerial, or bofh, with respect to:

2.IS.L contracting for, or procurement of, goods or servicesl

2.75.2 administering or monitoring grants or subsidies;



2.I5.3 planning or zoning;

2.15.4 inspecting, I icenslng, regulating or aud'iting any person; or

2.L5.5 any other activity where the official action has an economic
impact of greater than a de minimis nature on the interest orinterests of any
person

2.ls "Regulaterrmeans the exercise of a power over a person by which such
personst activities are directly ccntrolled.

2.t6.1 Example. - Actjvitjes such as the administration of tax laws
or the administration of laws relating to the registration of corporations are
not included in the term "regu'late[ because they do not go to control1ing the
person' activities.

2.L6.2 Example. - A Department of Natural Resources Water Quality
Inspector "regu'latesrrthe pollutant discharge of a particular company.

?.1.6.3 Example. - A Department of Energy Inspector "regulatesrrthe
surface disturbance activjties of a coal operator.

2.16.4 Example. - The Commiss'ioner of an agency sets policy and

'rregulatesrra particular activity such as hazardous waste di'sposa1, state parks,
surface mine operations, etc.

2.lTrrRegulated personrtmeans a person whose activities a government agency
regu'lates.

2.I7.1 Merely being licensed to do busjness
taxes to this State is not sufficient to be classified
because such activities do not directly control the
personsr activities.

jn this State or paying
as a ttregul ated person"

accompl i shment of the

2.L8 "Regulating authority'r means the power of a public official or public
employee authorized by law to regulate.

2.L9 "Seek employmentrr means contact, directly or through an intermediary,
between a public official or public employee and a regulated person when such
contact relates to the availabiljty or conditions of employment in furtherance
of obtaining emp'loyment outside of government. Responding to an unsolicited
inquiry from a regulated person concerning employment does not constitute
trseeking emp'loymentrr if before there is any addjtjorral contact, such offjcial or
employee appl'ies for the necessary exemption; Provided, That if there is no
additional contact, such a response wi'11 not constitute "seeking employment.rr.

S 158-11-3. Prohibited emplolment.

3.1 A full-time public official or public emp'loyee may not seek employment
with or be offered emp'loyment by any person which such offic'ials'or employeest
government agency regu'lates, or may regulate, if in relation to which such
official or emp'loyee exercises policymaking authority, regu'latory authority or
other nonministerial authority.



3.2 This prohib'ition exists on'ly so long as a public employee or pub'l'ic
official is emp'loyed by the regulating agency and the prohjbition ceases
immediately upon termination of the officialsr or employeesr employment.

3. 3 No regul ated person shal I offer empl oyment to a ful I -time pub'l ic
employee or public official who in relatjon to such person is authorized to
exercise policymaking authority, regulatory authority or other nonministerial
authori ty.

3.4 This prohibition does not exist for any publ1c official or pub11c
employee who is not authorized to exercise policymaking authority, ru'lemaking
authority or other nonministerial authority in relation to the prospective
employer.

S 158-11-4. Exemptions.

4.1 A public offjcial or public emp'loyee subject to the prohibition in
Section 3 of this rule may nevertheless apply to the Ethjcs Commission for an
exemption from the prohibit,ion. An exemption will not be granted for secondary
employment (moonlighting) with respect to which person the public official or
public employee exercises rulemaking authority, po'l'icymaking authority or other
nonmini sterial authority. The appf ication for exemption shal I contain the
fol I owf ng information.

4.1.1
agency by which

4.L.2

The name, address and telephone number of the governmenta'l
the applicant is employed;

The app'l i cants' job ti tl e and the name of hi s or her
'immedi ate supervi sor;

4.1.3 Facts sufficient to support a finding by the Commission that
because of the prohibition the app'l icant i s unable to earn a reasonable
ljvelihood of equal salary and emp'loyment benefits, in an activity where the
applfcants'education and training is relevant, and in this State outside of the
applicants! governmental agency;

4.L.4 The names of any persons with whom the applicant intends to
seek empl oyment and who have matters on whi ch the app'l i cant i s current'ly
exercising polfcymaking authority, regu'latory authority or other nonministerial
authori ty;

4.2 Exemptions to the prohibition may be granted by the Commission;
Provided, That a temporary exenrption may be granted by either the Commissions'
Chajrman or the Commissionsr Executive Director and subsequently ratified by the
Commi ssion.

4.2.1 Requests for exemptions will be dec'ided within ten (10)
working days after being received by the Comm'ission. If additjonal information
is required by the Commission, the request for exemption w'i1l be determined
within five (5) days after receipt of such information.

4.2.2 tdi th1 n th'i rty ( 30) days after bei ng granted, temporary
exemptions must be submitted to the Commission for ratification. Applicants



4.2.3
to no time limit.

4.2.4

will be notified of the Commissions'dec'lsion or ratification w'ithjn ten (10)
days of the dec'ision bei ng rendered.

Exemptions granted or ratified by the Commission are subiect

The Commission shall maintain a record of those applicants
who are grnanted exemptions and, where applicable, the names of those persons
with.whom such app'licants seek employment and in regard to whorq they have been
required by their supervisors to take official action. To the extent the
information contained in such records is not ot,herwise confidential and exempt
from disclosure, such records are public records and are available for public
examination and copying.

S 158-L1-5. Conditions for granting an exemption.

5.1 A public official or public employee who has been granted an exemption
is subject to the following conditions.

5.1.1 l,{hen an exempted person sees that he or she may be required
to take offic'ial action in regard to a matter affect'ing a person wjth whom he or
she i s seeking employment, the exempted person shal I notify hi s or her
supervisor of the exemption and seek to be relieved from official action in
regard to such person.

5.t.2 0nce jnformed that a subordjnate has received an exemption,
it is the responsibility of the exempted person's supervisor to jnsure that:

5.7.2.I the exempted subordjnate takes no action in regard to
persons with whom the exempted subordinate is seeking employment, of, if that is
not possible,

5.t.2.2 the official action of the exempted subordinate is
subject to additional review by the supervisor.

5.1.3 It i s a vi ol ati on of l,{. Va. Code S 68-2-5 for any person
granted an exemption to take any official actjon in regard to persons with whom

he or she is seeking employment, unless the exempted person has sought and been
denied the authorization of his or her supervisor to avojd such action, and has
promptly notified the Commission as provided jn subsection 5.1,.4 of this rule.

5.1.4 Exempted persons are responsjble to prompt'ly notify thg
Commission in writing if they are required by the'ir supervisors to take official
action on matt,ers relating to persons with whom they are seekjng employment.

5.1.5 The Commission will contact supervisors who have been
identified pursuant to subsection 5.1.4 of this rule and advise them of their
responsibllity to closely supervise the work of their exempted subordinates in
regard to persons with whom they are seeking employment.
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15E49 Private work during Public work hours

Full-time appointed public officials and full-time public employees may not perform

private work from which they or any other persons receive private benefit during time when such

officials and employees are employed and compensated by their governmental employer.
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3:00 P.m. 6 3 00 p.D.

Senate Finance Cornrnittee Roon i51

1. Approval of Minutes - Meeting October 2, 1991

2. Review of Legislative Rules:

c.

d.

a.

b.

g.

h.

t-.

Natural Resources, Division of Boating
Regulations

Public Safety, Division of Contracted police or
Security Services

Hea1th Care Cost Review Authority - Health Services
Offered by Health professionals

Health Care Cost Review Authority Financial
Disclosure Rule

Counseling, Board of Examiners in - Licensing Ru1es

WV ReaI Estate Appraiser Licensing andCertification Board Rules and Regulations bf the
West Virginia ReaI Estate Appraiser Licensing andCertification Board, Series 1

WV Real Estate Appraiser Licensing andCertification Board - Reguirenents of Licensure andCertification, Series 2

WV Real Estate Appraiser Licensing andCertification Board Renewal of Licensure orCertification, Series 3

ReaI Estate Cornmission Requirements in Licensing
ReaI Estate Brokers and Salesmen and the Conduct of
Brokerage Business

Banking, Division of Regulations Governing theoperations of State-Chartered Finarrcialfnstitutions in West Virginia
Banking, Division of Regulations pertaining tothe West Virginia Industrial Bank and fndustrial
Loan Conpany Act

e.

f.

j.

K.



I.

m.

n.

p.

q.

o.

Banking, Division of Regulations pertaining tothe West Virginia Consumer Credit and protection
Act and the Money and Interest Article of Chapter
47

Banking, Division of Legislative Rule pertaining
to Permissible Additional Charges in Connection
with a Consuner Credit SaIe

Banking, Division of - Lease Financing Transactions

Banking, Division of Regulations pertaining tothe West Virginia Consuner Credit and protection
Act

Tax, Division of fndustrial Expansion andRevitalization Credit, Research and DevelopnentCredit, Qualified Housing Development Credit,
Management fnformation Services Facilities Credit
and CoaI Based Liquids for Synthetic Fuels Credit
Tax, Division of Consumers Sales and Service Tax
and Use Tax

r. Tax, Divisiion of Appraisal of producing and
Reserve OiI and Natural Gas property for periodic
Statewide Reappraisals for Ad Valorem property Tax
Purposes

3. Other business:
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Tuesday, Novenber 5, L99L

3:00 6:00 p.m.

The

The

Lecrislative Rule-Making Review Conmittee
(Code S29A-3-10)

Keith Burdette
ex officio nonvoting member

Senate

Wooton, Chairman
Chafin (absent)
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley (absent)

meeting was called to order by

minutes of the October 2, L99L

Robert rrchuckrr Chambers,
ex officio nonvoting menber

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
Gallagher

I{r. Wooten, Co-Chairman.

meeting srere approved.

Mr. Faircloth totd other members of the Committee that it was his
understanding that the Division of Pub1ic Safety had pronulgated an
emergency rule relating to nodified vehicles in response to
legislation passed during ifre recent special session. He stlted that
it was also his understanding that the energency rule would allow only
dealers to inspect nodified vehicles.

Mr. Faircloth moved that the Committee send a letter to the
Division of Public Safety and to the Secretary of State reguesting
that the Division amend its emergency rule to allow all inspection
stations to inspect nodified vehicles.

Mr. Roop moved to amend Mr. Fairclothts motion to also reguest
that the Secretary of State disapprove the emergency rule on the basis
that an emergency does not exist justifying the promulgation of the
rule. The motion was adopted.

Mr. Fairclothts notion, as amended was adopted.

Debra Grahan, Conmittee Counsel, explained that the rule proposed
by Lhe Division of Natural Resources, Boating Reg"ulations, had been
Iaid over at the Cornrnittee's October 2, L99L, meeting to allow the
Division to nodify the proposed rule to establish the same rules
regarding age linitations and supervision for both motorboats and
personal watercraft and to look into the feasability of developing an
examination and license for operating aII tyges of watercraft. Major
BiIl Daniel, representing the Division, distributed proposed
rnodifications to the proposed rule and answered guestions from the
Conmittee.



Mr. Gallagher moved that the Conmittee approve the proposed
modifications.

Leff Moore, Executive Director, WV Recreational Vehicle
Association, answered guestions from the Comrnittee.

l[r. Love moved to amend Mr. Gallagher,s motion by providing that
that the Conmittee further nodify the proposed nodification to Section
6.L of the proposed rule to allow persons under the age of fifteen to
operate a motorboat or personal watercraft having a motor of ten
horsepower or less. The motion was adopted.

Mr. Manchin moved to amend Mr. Gallagher's motion by deleting
Section 6.11.1 of the proposed nodLfication. The motion was adopted..

Mr. Gallagherts motion, as amended, was adopted.

Mr. Manchin moved that Section 6.11 of the proposed rule be
nodified by deleting the following words: trincluding, but not linrited
to, weaving through congested vessel traffic, juurping the wake of
another vessel unreasonably close to such vessel or when visability
around such vessel is obstructed, and swerving at the last possible
monent to avoid collisionrr. The notion was adopted.

Mr. Ga1lagher moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Graham explained that the rule proposed by the Division of
Public Safety, Contracted Police or Security Services, had been laid
over at the Connittee's October 2, L99L, neeting to a1low the Division
to provide the Committee with information regarding services which
have been provided under the energency rule and how the Division plans
to apply the provisions of the proposed rule. Captain Dan Egnor,
represent,ing the Division, answered guestions frorn the Conmittee.

Mr. Roop noved that the proposed rule be approved as rnodified.
The motion hras adopted. Mr. Love vot,ed rrNorr.

Ms. Grahan reviewed her abstract on the rule proposed by the
Health Care Cost Review Authority, Health Services Offered by Health
Professionals, and stated that the Authority had agreed to technical
nodifications.

Mr. Roop noved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham explained the rule proposed by the Health Care Cost
Review Authority, Financial Disclosure Rules, and told the Conmitt,ee



that the Authority had agreed to technical rnodifications. Senator
OsheII Craigo, Delegate Pat White, Marianne Stonestreet, General
Counsel for the Authority, and Richard Francis, representing Mountain
State BIue Cross and BIue Shield, addressed the Committee regarding
the proposed rule and answered guestions from the Cornrnittee.

Mr. Roop moved that the proposed rule lie over until the
Cornmitteets next meetj-ng and that the Authority meet with Delegate
White in the interim to discuss her concerns. The motion was adopted.

Michael McThomas, Associate Counsel, reviewed his abstract on the
rule proposed by the Board of Exaniners in Counseling, Licensing
RuIes, and stated that the Board had agreed to technical
nodificat,ions. BiII Mullet, Chairman of the Board, addressed the
Cormittee regarding the proposed rule and responded to questions from
the Comrnittee.

Mr. Love moved that the proposed rule be approved as urodified.
The motion sras adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the WV
ReaI Estate Appraiser Licensing and Certification Board, Rules and
Regulations of the WV ReaI Estate Appraiser Licensing and
Certification Board, and stated that the Board had agreed to technical
nodifications. si Galperin, Executive Secretary, commented on the
proposed rule and answered guestions fron the Comrnittee.

Mr. Burk moved that the proposed rule be approved as rnodified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
WV Real Estate Appraiser Licensing and Certification Board,
Reguirements of Lice-nLure and Certifica€ion, and stated that the Board
had agreed to technical nodifications. Mr. Galperin responded to
questions from the Cornrnittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the WV
ReaI Estate Appraiser Licensing and Certification Board, Renewal of
Licensure or Certification, and stated that the Board had agreed t,o
technical nodifications. Mr. Galperin answered guestions from the
Committee.

Mr. Roop noved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Grahan explained the rule proposed by the Real Estate
Commission, Reguirements in Licensing ReaI Est,ate Brokers and Salesmen
and the Conduct of Brokerage Business, and told the Connittee that the
Conmission had agreed to iechnical nodifications. Richard Strader,
Executive Director, answered guestions from the Courmittee.



Mr. Love moved that the proposed rule be approved. as nodified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Banking, Regulations Governing the Operations of State-
Chartered Financial Institutions in West Virginia, and stated that the
Division had agreed to technical modifications. Richard Lancianese,
General Counsel for the Division, responded to guestions from the
Cornnittee.

Mr. Love noved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Banking, Regulations Pertaining to the West Virginia
Industrial Bank and Industrial Loan company Act, and stated that the
Division had agreed to technical nodifications.

Mr. Roop moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Grahan reviewed her abstract on the rule proposed by the
Division of Banking, Regulations Pertaining to the West Virginia
Consuner Credit and Protection Act and the Money and Interest Article
of Chapter 47, and stated that the Division had agreed to technical
nodifications. Mr. Lancianese answered guestions from the Committee.

Mr. Love noved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Banking, Legislative RuIe Pertaining to Permissible
Additional Charges in Connection With a Consumer Credit Sale, and
stated that the Division had agreed to technical rnodifications.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion sras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Banking, I-,ease Financing Transactions, and stated that the
Division had agreed to technical nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Banking, Regulations Pertaining to the West Virginia
Consumer Credit and Protection Act, and stated that the Division had
agreed to technical nodifications.



Mr. Faircloth moved that the proposed rule be approved. as
nodified. The notion rdas adopted.

I'Ir. McThomas reviewed his abstract on the rule proposed by the
Division of Tax, Appraisal of Producing and Reserve Oil and Natural
Gas Property for Periodic Statewide Reappraisals for Ad Valorem
Property Tax Purposes, and stated that the Division had agreed to
technical nodifications. Jerry Knight, Property Tax Division answered
guestions fron the Cornrnittee.

l[r. Faircloth moved that the proposed rule lie over until the
Conmitteets next meeting.

Mr. Wooten moved to amend Mr. Fairclothts motion to include the
two other rules proposed by the Division of Tax, Industrial Expansion
and Revitalization Credit, Research and Developnent Credit, Qualified
Housing Development Credit, Management Information Services Facilities
Credit and CoaI Based Liquids for Synthetic Fuels Credit and Consumers
Sales and Service Tax and Use Tax. The not,ion lras adopted.

Mr. Love further moved to amend
the staff to notify representatives
representatives of the counties and
tax rule on the appraisal of oil and

Mr. Faircloth's motion to direct
of the oil and gas industry and
assessors regarding the proposed
gas properties.

Mr. Faircloth,s notion, as amended, was adopted.

The meeting was adjourned.
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PROPOSED CHANGES AND ADDITIONS

TO MOTORBOAT REGULATIONS

6.1 No person under the age of t5 shall operate or
permitted to operate a motorboat or personar watercraft upon

waters of this state, except that a person 12 to L5 years of
may operate a motorboat or personal watercraft if a person over
years of age is aboard the motorboat or personar watercraft.

6.1.1 No person who owns a motorboat or personar

watercraft or who has charge over or control of a motorboat or
personal watercraft shall authorize or knowingly permit a motorboat
or personal watercraft to be operated in vj.olation of these
regulations.

6.10 No person shall operate a personal watercraft unless
the ranyard cut off switch, if so equipped by the manufacturer, is
attached to the operator's person, clothing, or personal floatation
device.

6.11.1- In the interest of safe boating, the director may

designate the areas for the operation of personar watercraft.
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TEIITAIIVE AGEIIDA

LEGISI,ATIVE RI'IJE-UAKING REVTEW COI{MITTEE

Moaday, December 9, 1991
1300 p.B. - 3s00 p.m.

Senate Finauee Connittee Room 451

of Minutes - Meeting November 5, L99L

Legislative Rules:

Ethics Commission, WV, Dept.
Private Gain, Series 6

Ethics Comnission, WV, Dept.
Voting, Series 9

Ethics Commission, WV, Dept.
Emplolment, Series 11

f.

g.

Health Care Cost Review Authority Financial
Disclosure Rule

Barbers & Beauticians, WV Board of
Curriculun and Minirnum Reguirenents, Subjects
and Hour Sched.ule, Rules and Regulations for
Schools of Beauty Culture Operating in WV,
Joint Barber and Beauticians License

Barbers & Beauticians, WV Board of
Qualifications, Training, Examination and
Licensing of Instructors in Barbering and
Beauty Culture

Barbers & Beauticians, WV Board of
Operational Standards for Schools of Barbering
and Beauty Culture
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of Adrnr. -
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Rules and
Barbering

h. Barbers & Beauticians, WV Board of
Regulations for Licensing Schools of
and Beauty Culture

i. Barbers & Beauticians, ViM Board of - Operation
of Barber, Beauty Shops, and Schools of
Barbering and Beauty Culture
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k.

Barbers & Beauticians, WV Board of Fee
Schedule

Veterinary Medicine, WV Board of
Organization and Operation of the WV Board of
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Veterinary Medicine, WV Board of - Schedule of
fees

1.

n.

m.

o.

p. Health and Human Resources, Dept. of Retail
Food Store Sanitation

3. Other business:



Monday, December 9, L99l

1:30 3:00 p.m. Legislative Ru1e-Making Review Connittee
(Code S29A-3-10)

Keith Burdette
ex officio nonvoting nenber

Senate

Wooton, Chairnan
Chafin
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
Boley

The meeting was called to order by

Robert rrChuckn Chambers,
ex officio nonvoting menber

House

Grubb, Chairman
Burk
Faircloth
Roop
Love (absent)
GaIlagher

Mr. Wooton, Co-Chairman.

The minutes of the Novenber 5, L99L meeting lrere approved"

Ms. Grahan, Cornrniggse Counsel, explained that the rule proposed by
the Ethics Connission, Private Gain, had been laid over at the
Conmittee's October meeting. Richard Alker, Executive Director of the
Ethics Commission, distribiuted and explained a proposed modification
to Section 9 of the proposed rule. He stated that in accordance with
the proposed nodification to Section g, the Commission intends to
exclude all elected officials and part-tine appointed officials fron
the reguirements of Section 9. Mr. Alker answered guestions from the
Committee.

Mr. Wooton moved that the proposed rule be nodified by deleting
Section LO.2 of the proposed ru1e. The notion was adopted.

Mr. Wooton moved that Section 9 be nodified in accordance with the
proposed modification distributed by Mr. Alker. The notion was
adopted.

Mr. Roop moved that the proposed rule be approved as modified"
The motion was adopted.

Ms. Graham explained that the rule proposed by the Ethics
Commission, Voting, had been laid over at the cornmitteets october
meeting.

Mr. Wooton moved that the proposed rule be nodified by adding a
new section setting forth the provisions of House RuIe 49 and Senlte
Rule 43 which set forth the circumstances under which a Legislator may
abstain from voting. The motion was adopted.



Mr" Alker distributed and explained a proposed nodification to
Section 2.2 of the proposed rule.

Mr. Burk noved that
in accordance with I,Ir.
adopted.

Mr. Burk moved that
The motion hras adopted.

Section 2.2 of the proposed rule be nodified
Alkerts proposed language. The notion was

the proposed rule be approved as nodified.

Ms. Grahan explained that the rule proposed by the Ethics
Commission, Emplolment, had been laid over at the Comrnitteets October
meeting. Mr. Alker and John Montgomery, an enployee of the State Tax
Department addressed the proposed rule and answered guestions from the
Committee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion sras adopted.

Mr. Gallagher moved that the rule proposed by the Health Care Cost
Review Authority, Financial Disclosure Rule, bd laid over until the
Comrnitteets January neeting. The notion was adopted.

Michael McThonas, Associate Counsel, distributed a memorandum on
an emergency rule promulgated by the Division of Pub1ic Safety,
Modified Vehicle Inspections, and explained that compronise language
on eligible inspection stations should be acceptable to the Divi;ion.
Mr. McThomas answered questions fron the Committee. Randall Rapp and
Marvin Gray, representing the West virginia Gasoline oeilers
Association, addressed the proposed rule and answered questions from
the Cornmittee.

Mr. Roop noved that Counsel send a letter to the Division, on the
Comnitteets behalf, reqluesting that the Division file an emergency
amendment to the emergency rule to incorporate the compromise
language.

Mr. Manchin noved to amend Mr. Roopts motion to also include an
amendment to Sections 2.2.3.L and 2.2.3.2 of the emergency rule to
reduce the ninimum years of experience and the number of years without
a suspension from five to three years. The notion was adopted.

Mr. Faircloth moved to further anend Mr. Roopts notion to include
an amendment to Section 2.2.3.5 of the emergency rule to reduce from
five to three years the minimun number of years of experience for an
inspector mechanic. The notion vras adopted.

Mr" Rooprs motion, as amended, was adopted.

Mr. Gallagher noved that the Committee stand in recess until 5:00p.m.. The motion was adopted.
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Monday, Decenber 9, 1991

5:00 - 7zO0 p.n. Legislative Rule-Making Review committee
(Code S29A-3-10)

Robert rrchuckrf Chambers,
member ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
RooP
Love
Gallagher (absent)

by Mr. Grubb, Co-Chairman.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley

The meeting was reconvened

Ms. Grahan reviewed the rule proposed by the West Virginia Board
of Barbers & Beauticians, Curriculum and Minimun Requirenents,
Subjects and Hour Schedule, Rules and. Regulations for Schools of
Beauty Culture Operating in WV, Joint Barber and Beauticians License,
and stated that the Board has agreed to technical nodifications.

Mr. Burk moved that the proposed rule be approved as nodified.
The notion lras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Barbers & Beauticians, Qualifications, Training,
Exanination and Licensing of fnstructors in Barbering and Beauty
Culture, and told the Conmittee that the Board had agreed to technical
modifications. Larry Absten, Director of the Board, answered
questions from the Committee"

Mr. Roop moved that the proposed rule be approved as urodified.
The motion $ras adopted.

Ms. Graham ex;llained the rule proposed by the West Virginia Board
of Barbers & Beauticians, Operational Standards for Schools of
Barbering and Beauty Cu1ture. She stated that the Board had agreed to
technical nodif ications .

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Barbers & Beauticians, Ru1es and Reg:ulations for Licensing Schools
of Barbering and Beauty Cu1ture.

Mr. Roop noved that the proposed rule be approved.
adopted.

The motion was



Ms. Grahan reviewed her abstract on the rule proposed by the lilest
Virginia Board of Barbers & Beauticians, Operation of Barber, Beauty
Shops, and Schools of Barbering and Beauty Culture"

Mr. Roop moved that the proposed rule be approved.
adopted.

The motion sras

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Barbers & Beauticians, Fee Schedule, and stated that the Board had
agreed to technical nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The motj.on was adopted.

Ms. Graham explained the rule proposed by the West Virginia Board
of Veterinary Medicine, Organization and Operation of the liM Board of
Veterinarian Medicine, and stated that the Board had agreed to
technical nodifications. Dr. Harry Newell, Board Member, addressed
the various rules proposed by the Board.

Mr. Love noved that the proposed rule be approved as nodified"
The motion was adopted.

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Veterinary Medicine, Registration of Veterinarian Technicians. She
told the Committee that the Board had agreed to technical
nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The rnotion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Veterinary Medicine, Standards of Practice, and
stated that the Board had agreed to technical nodifications.

Mr. Burk moved that the proposed rule be approved as nodified"
The motion was adopted.

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Veterinary Medicine, Lirnited Licensure, and stated that in her
opinion the proposed ruie exceeds the Board's scope of authority and
that the Board has agreed to withdraw the proposed rule.

No action was taken on the proposed rule.
Ms. Graham explained the rule proposed by the West Virginia Board

of Veterinary Medicine, Schedule of fees, and stated that the Board
had agreed to technical nodifications. She stated that, in her
opinion, Section 2.2O is unreasonable in that it allows the Board to
double a fee if the fee is late.

Mr. Manchin moved that Section 2.2O of the proposed rule be
nodified to allow the Board to charge 252 of the fee as a late
penalty. The notion was adopted..



Mr. Manchin moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Department of Health and }Iuman Resources, RetaiI Food Store
Sanit,ation, and told the Comrnittee that the Board had agreed to
technical modifications. Ron Forren, Department of Health and Human
Resources answered questions from the Committee.

Mr" Love noved that the proposed rule be approved as nodified"
The motion was adopted"

Mr" McThonas reviewed his abstract on the rule proposed by the
Division of Tax, Industrial Extrlansion and Revitalization Credit,
Research and Developnent Credit, Qualified Housing Development Credit,
Management Information Services Facilities Credit and CoaI Based
Liguids for Synthetic Fue1s Credit, and stated that the Division had
agreed to technical nodifications. Mr. McThomas stated that there is
a question regarding the intent of the Legislature as to whon the
credit applies. AIan Mierke, Assistant State Tax Cornmissioner, Mark
Morton and Mark Muchow of the State Tax Departnent, Philip Cox, a CPA
and Richard Francj-s, representing the Hone Builders Association,
addressed the Committee regarding the proposed rule and answered
guestions from the Cornmittee"

Mr. Roop moved that the proposed rule lie over until the
Committeets January meeting. The motion qras adopted.

Mr. Wooton noved that the Cornrnittee stand in recess until 10:00
a.m. on Tuesday, December 10, L99L, when the Committee will meet in
the Senate Judiciary Room to continue consideration of the rules
proposed by the Division of Tax. The motion was adopted.
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State of West Virginia
Department of Tax and Revenue

Charleston 25305 L. FREDERICK WILLIAMS, JR
SECRETARY

GASTON CAPERTON
GOVERNOR

o

NONAPPLICATION OF THE QUALIFIED HOUSING DEVELOPMENT
TAX CREDIT TO CONSUMERS SALES AND SERVICE TAX

AND USE TAX PAID ON BUTLDING MATEBTALS USED IN THE
CONSTRUCTION OF A QUALIFIED HOUSING DEVELOPMENT OR

CONSUMERS SALES AND SERVICE TAX AND USE TAX
OTHERWISE PAID ON CONSTRUCTION COSTS

The credit for residential housing projects is available in the amount ol1OT" of the
applicable percentage of the cost of land and depreciable property purchased for the
construction of a qualified housing development project placed in service or use in West
Virginia during the taxable year. The qualified housing development project is a
residential housing development located in West Virginia which contained five or more
single family contiguous residential housing units, or multifamily residential buildings
containing five or more residential housing units which are contiguously located. The

Bc amount of the credit is applied over a 10 year period at the rate of 1/1Oth per year. The
-credit may be used to offset up to 50% of annual tax liability lor business franchise tax,

, business and occupation tax, severance tax and consumers sales and service tax and
use tax liability on purchases directly used or consumed in the taxpayer's qualified
investme nt activities.

Consdmers sales and service tax and use tax paid on building materials under the
'1-' qualified housing development credit become part of the investment upon which the credit

is based. The regulations exclude all West Virginia sales and use tax paid on purchases
of building materials or paid on other construction costs from those taxes against which
the qualified housing development credit can apply. A suggestion has been made that
such taxable purchases are directly related to use or consumption in the qualified housing
development activity, and that such taxes should be subject to offset by the credit.

Timinq

The tax credit becomes available to the taxpayer in the year when qualified
investment is placed in service or use. Section 1 1-13D-3(gX1) of the West Virginia Code
reads as follows:

(g) Eligible investment for qwlified hotuittg
development project after June 30, 1986. - For property and
services purchased for a qualified housing development



project on or after the first day of July, one thousand nine
hundred eighty-six, the amount of allowable credit shall be
equal to ten percent of the eligible investment (as determined
in section five-a made for a qualified housing development
project, and shall reduce the business and occupation taxes
under sections two-c and two-e, article thirteen of this chapter,
subject to the following conditions and limitations:

(1) The allowable credit shall be applied over a
ten-year period at the rate of one tenth of the amount thereof
per taxable year, beginning with the taxable year in which any
combination of residential housing units (as defined in section
five-a of this article) available for occupancy or occupied in
the qualified housing development project is five or more
residential housing units.

The contention that credit should apply against the consumers sales and service
tax or use tax on building materials runs contrary to the requirements of this statutory
provision. By statute, the credit applies against taxes beginning at the point in time when
investment is placed in service or use. The consumers sales and service tax and use tax
on building materials would have been paid long prior to the placement of investment into
service or use as defined by the statute. Therefore, the credit cannot apply against those
taxes paid.

- 
OouOb eenelil

To permit the taxpayer to obtain credit for having paid the sales tax, and to then
again permit the taxpayer to apply that credit against his taxes so that he could obtain a
refund of that same amount of sales tax would essentially create a "double dip" for the
taxpayer, and increase the amount of credit which would be available to him.

A commentator proposes to eliminate this problem by amending Section 3a.7 of
the regulations so as to keep the credit base from including sales tax when initial
purchases are made. This change is contrary to statute. The statute permits the credit
base to include capitalized investment in property purchased for a qualified housing
development project. The statute defines this credit base as the cost of such property
purchased, including sales and use ta,r legitimately paid as a part of that cost. The
commentator's proposal to exclude such costs under Section 3a.7 is utterly without
statutory authority.

The argument has been made by a commentator made that at the time the credit
was enacted, residential housing developers paid a substantial business and occupation
tax on home sales, and they paid no sales tax on building materials. The sales tax in fact
was applied to purchases of building materials by speculative builders, but not to such

.i:

2



purchases by contractors. Housing developers who structured their transactions so as
to quality as contractors had the exemption available. The commentator states that the
Legislature amended the statute on June 30, 1987, to allow the credit to be applied
against consumers sales and service tax and use tax at precisely the same point in time
that the business and occupation tax was substantially repealed. However, at the time
this statutory change was made, the consumers sales and service tax and use ta:< were
not applied against purchases of building materials by construction contractors. Thus, at
the time the Legislature made the change whereby the credit could be applied against
consumers sales and service tax and use tax arising from the qualified activity,
consumers sales and service tax and use tax were not typically imposed on purchases
of building materials by contractors. The Legislature subsequently enacted an
amendment whereby the consumers sales and service tax and the use tax would apply
against building materials purchased by contractors as of March 1 , 1989. West Virginia
Code S 11-15-8a. Significantly, the West Virginia Legislature did not at that time see fit
to amend the West Virginia housing development credit statute either by changing the
credit base to exclude sales or use taxes paid on materials purchased, or by changing
the list of taxes subject to the credit so as to expressly include consumers sales and
service taxes and use tax paid on building materials. Certainly, the Legislature did not
intend to create a "double dip" whereby the taxpayer could potentially spend $1.00 in
investment and obtain a tax credit calculated and applied as if $2.00 were spent.

The commentator's suggested regulation changes relating to the application of
credit against consumers sales and service tax or use tax on construction materials must

*be rejected as inconsistent with the statute. Under Section 11-13D-3a of the West
Virginia Code, the credit applies against the consumers sales and service tax and use tax
"on purchases directly used or consumed in taxpayer's qualified investment activity." The
qualified investment activity is the ownership and operation of a housing development by
the taxpayer. The commentator's suggestion that the credit should apply against sales
tax paid on purchases of building materials must be rejected.

, DISPOSITION OF QUALIFIED HOUSING DEVELOPMENT INVESTMENT
BY SALE OF THE HOUSING UNIT

A proposal has been made to the effect that the sale of a housing unit by a
developer of a qualified housing development should not be treated as a "disposition" of
the property which would trigger recapture of credit otherwise available for such property.
A commentator argues that it is the selling of the housing unit to a permanent resident
which places the property into service or use and ultimately satisfies the purpose
underlying the credit.

The qualified housing development credit is only available to persons who make
qualified investment in a qualified housing development and who continue to retain an

,i:'.
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interest in the qualified housing development during the years over which the qualified
housing development credit is available. Thus, if the developer leases housing of a
qualified housing development to nontransients as residential property, then the developer
and operator of that qualified housing development should have the credit available for
having invested in those housing units and other qualified investment in the development.
lf the developer sells qualified housing development units, then no credit based upon
investment in the building materials and construction for those units is available. The
taxpayer would no longer continue to operate those units. However, the taxpayer might
continue to operate the development as a manager or housing development operator
when some units have been sold, whereas others have been leased to residents; in which
case the developer would have credit available for his qualified investment in streets,
storm drains, sewage disposal apparatus, and any rental housing units in the
development.

Section 11-13D-6 of the West Virginia Code clearly states that disposition of
property or cessation of use during any taxable year with respect to which a tax credit has
been allowed will result in forfeiture of all remaining credit available on such property, and
recapture of credit in circumstances where the disposition of property or cessation of use
of property in a qualified investment has occurred, except in the case of fire, flood, storm
or other casualty. The statute is clear and unambiguous on this point, and the
commentator's suggestion that the sale of qualified housing units by the developer should
not be treated as a disposition of such property must be rejected.

ci
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fnvestment Propertv

Land
Site Preparation
Building Materials
Other Construction Costs
Furniture
Fixtures

Tot,aI
Total Qualified Investment

Credit Computation

Qualified
Investment

$379,829 x

EI(AIIPIrE OF A 'rDOttBIrE DfP"

Tax Cost

300,000
l_0, 000
40, 000
20,000
5,000
2, 000

s377, 000

SLatutory
Credit

108

10 Year Credit
Application Period

Total
Credit

Annual-
Credit

S3 , 7 98 .20 Per Year

Annual
Credit

528.20 Per Year
@

Tax 68

0
0

2,400
0
300
L20

s2 ,820

Total Cost

300, 000
L0,000
42,400
20, 000

5,300
2 ,1,20

s379,820:

ToE,al
Credit

$ 12,982 L0
ji:

Credit Arisinq From
Pavment. Of Sales Tax

Sales Tax Port,ion Of
QuaIi f ied Invest.ment,

$2,820 x

Statutory
Percent,age

10? = 282

Credit
Period

10 years



Application Of Credit

Tax Amount

Business
Franchise
Tax l_, oO0

Sales Tax
From
Operations 800

Sales Tax
'Paid" On
Qualified
Investment 2,820

Tot,al Annual
CrediE Applied

Statutory
50t Limit

500

400

L, ALO

Credit
Applied

500

400

L, 4l_0

s2, 3 10

Annual Credit Balance
Beqinninq At 53.798.20

3,298.20

2,898 .20

L,488 .20

The sales tax purportedly paid on qualified investment created
5282.00 of total credit ($28.20 annualfy), and that. same sales tax
was offseE by t,he credit, in Ehe amounE of $1,410.00. Thus, the
State of West Virginia paid for the t,axpayer's sales Eax liability
twice:

First, by giving the taxpayer a $282.00 credit applicable
against all of the above listed taxes over a 10 year period;

Second, by allowing t,he taxpayer Lo apply the credit against
the tax liability which should have been paid to create that
$282 .00 credit. Thus the ,,double dip. u

',;.i
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An Explanation Of

THE WEST VIRGINIA QUALIFIED HOUSTNG DEVELOPMENT CREDIT

Presented BY

The West Virginia Home Buil-ders Association

,'THE LEGISLATURE FINDS THAT THE . CONSTRUCTTON OF RESI.
DENTTAL HOUSING tISl rN THE pnBLrC TNTEREST AND PROMOTEIS]
THE GENERAL WELFARE OF THE PEOPLE OF THIS STATE. IN ORDER TO
ENCOURAGE CAPITAL INVESTMENT IN THIS STATE AND THEREBY INCREASE
EIIPLOYMENT AND ECONOMIC DEVELOPMENT, THERE IS HEREBY PROVIDED A
TAX CREDIT FOR . CERTAIN HOUSING AND DEVELOPMENT RELATED
EXPENDITURES . n Excerpt from W. Va. Code S11-l-3D-1- ' as
arnended by 1986 Acts Of The Legislature, Chapter 159.

I. How the Credit Works:

Requires at least five contiguous housing units to
be constructed for SALE OR RENT as permanent,
primary residences.

The I{AXIMIIM CREDIT which can be taken in .each of
ten years is ONE PERCENT of the investment made to
purchase land and construct the residences-

In all events, the credit nay ONLY reduce no more
than 50? of the franchise tax and the sales or use
taxes otherwise paid by the developer.

SEE ATTACHED EXAMPLES OF HOW THE CREDIT WORKS
BASED ON ACTUAL PROJECTS.

What the CREDTT DOES for West Virqinia:

Because it lowers the cost of providing housing, the
credit:

Creates and sustains JOBS in the building trades
and the building supplY business.

Generates ADDITIONAL TAX REVENUES in several ways:

II.

-1-



I More personal income tax revenues on laborers
constructing the residences.

More corporation net income tax revenues on
any developers' profits.

More local property tax revenues on con-
structed residences.

More tax revenues of all kinds as a result of
the multiplier effect frorn increased economic
activity.

StiNUlates AVAII,ABILITY OF AFFORDABLE HOUSING

III. The Tax Departments PRoPoSED RIILES Would SEVERELY
UNDERMINE thE CrEdit'S BENEFITS.

A. The ALLEGED uDouble Dipu Issue:

only occurs in linited circunstances (seIf-
constructed RENTAL housing units) .

NEVER OCCURS when CONTRACTORS build the residences
for sale or rental (Thus, the L989 inposition of
sales tax on building naterials purchased by con-
tractors is fRRELEVANT. )

The TAX DEPARTMENT,S SOLUIION to a linited problem
is to VIRTUALLY ELIMINATE THE CREDIT against 50?
of sales or use tax FOR ALI HOME BUILDERS, regard-
Iess of whether they are building hones for sale
or rental.

THE SOLUTION to any 'double dipping" which may
occuT and WHICH DOES NOT SO SEVERELY T'NDERMTNE THE
CREDIT'S BENEFfTS, is to adopt a reasonable inter-
pretation of legislative intent by sirnply pre-
cluding the addition of sales or use tax in the
investment eligible for the credit.

The ALLEGED Ear1y Disposition Issue:

The TAX DEPARTMENT SAYS: One of the VERY ACTS
which cMS RISE to the CREDIT, is the SAME
ACT which, DENIES THE CREDIT.

The general statutory section providing for
denial and recapture of various credits earned,
when there is an 'early dispositionu, is AMBIGUOUS

B.
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IV.

as to HoUSfNG DEVELOPMENT CREDITS taken against
SALES OR USE TAXES

That AMBIGUITY should be resolved IN FAVOR of the
clear, and express requirement of THE LAW that
construction of housing FOR SALE as weII as for
rental, entitles the builder to the credit against
sales and use taxes.

C. The Timing Issue:

The Tax Department's proposed rule DENYING CREDIT
against sales or use taxes incurred in CREATfNG a
qualified housing development project CONTRADICTS
ITS OWN RI'LES AND PRACTICES.

Qualified expenditures are those udirectly used or
consumedu in the gualified housing developnent
project.
zDirectly used or consumedz includes extrlenditures
"fairly related' to the qualified housing develop-
nent project.

'Directly used or consumedz expenditures to
CONSTRUCT a NEW industrial facility have always
been exernpt for sales or use tax purposes.

FOR PURPOSES OF THE CREDfT, sales and use taxes
are deemed paid at the END of the year - AFTER
building materials are purchased.

Directly eliminate the purported 'double dippingo
(in the linited circumstances where it may occur)
by precluding the addition of sales or use taxes
in the credit BASE, M! by ENTIRELY ELTMINATING
the CREDIT against those taxes.

Adopt a REASONABLE interpretation of the AMBIGUOUS
early disposition rule by NOT TREATING the VERY
ACT OUALIFYING FOR THE CREDIT AS AN ACT DENYTNG
THE CREDIT.

Recognize and apply the GENERAL RULE that sales or
use taxes incurred in CREATfON of QUALIFIED
HOUSING are ELIGfBLE to be reduced by the CREDIT.

I -3-



SEE ATTACHED SUGGESTED CHANGES IN I,ANGUAGE OF
PROPOSED RITLES TO PROVIDE THESE SOLU:TIONS.

V. PRESERVATION of the CTedit,S BENEFITS and FAIRNESS TO
THOSE Who Have EARNED Then.

Credit enacted in 1986 and extended to sales and
use tax in 1987.

Since, 1985, developers invested in qualified
housing development projects, thus earning the
credits.

Since 1985, until 1991, the Tax Department pro-
cessed and approved developerts tax returns claim-
ing those earned credits.

Rules first proposed in 1991.

The Tax Department's Proposed Rules represent a
TRANSPARENT AND SELFSERVING ATTEXI{PT TO EFFECTIVELY
REPEAL and NIILLIFY the LEGISI,ATTJRE,S CLEAR
PITRPOSE - stated on the first page of this report.

The CREDIT PROVIDES foT:

WEST VIRGINIA CONSTRUCTION JOBS
WEST VIRGINIA TAX REVENUES
WEST VIRGINIA HOUSING NEEDS

237 07 40DOC. 91
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QUALIFIED STNGLE
(ALL $

!988 l98g

FAHILY HOUSIHG PROJECT - UNTTS FOR SALE
AHOUNTS SHOVJH IN T}JOUSANDS)

r990 r99r (ESr) CoHHENTS

Hous I ng credl t data:
Number of unl ts
El tg'l ble Investment
Annual credlt avaJlable
Cunr.rlatJve credlt

aval lable

StBte taxss pa.ld by thls
sctlvlty that are el lglblo
to be crsdl ted:

BFT
CST/use tax

Tota I

Usable cred{ts

'7
500

5

5

7
$ 530

6

29

I
$ 800

I
t3

13
$ro40

10

23

101 of el'lglble lnvestment
dlvlded by lD years.

6X of certaln materlals costs.
r2
5l

t
30

5
1Z

6
27

17

s)

37

l3)
63

23)

33

l6)

$ 'r7;

Ussble credlt
lssssr of 50I
tex app I icsb I e
or thq annua, l

or county real

llet taxes pEid* 3 12

tDoes not lnclude substant lal annual WVtaxss attrlbutable to constructlon/sEle

s24$40
======= =======

ls llmlted to
BFT snd 5016 CST,/us e
to tha act 1v I ty,

credlt avallable.

ostatapersonal/corporats net lncome tax
of thase houslng unlts.
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QUALIFIED APARTIIENT PROJECT FOR RENT
(ALL $ AHOUNTS SHOWN IH THOUSANDS)

1988 1989 1990 r99l ( ESTI CO'{}TENTS

t6 t6 r6
t : $ 600 $ 600 $ 600 

to% of el lglbl e lnvestrnent
dlvldod by 1O years.

D tz 18

Hous lng credl t date r

Nr.rmber of unlts
El l9lble {nvestment
Annual credlt sval lable
Cumu I at lve credl t

avai labl e

State taxes pa'ld by thls
actlvlty that ars el.lgtble
to be cradlted:

BFT
CS7,/use tax

Tota I

Usable credtts

NBt taxes paldt

NlA
t5

N/A
t6

N/A
16 6X of certa I n materla I s cos ts.

T5 r6 t6

- ( 5) ( S) ( 8) Usable credlt ls llrnlted to
lesser of 5OI BFT end 501 CST/use
tax appllcable to the actlvtty,

$-SgSBSBortheannualcredltavgllable.

rDoes not lnclude substantlal snnual l{V personal/corporat€ net lncome tax or county real eststetaxes ettrlbutable to constructlon/operat,l on of thls proJect.



It A}TET{DI.IEI{T TO WEST VIRGINIA DEPART!{EMT OT
TAX AI\ID RE\TENUE'S PROPOSED LEGISI,ATIVE

RI]LES TTTLE 11O, SERIES 13D, SECTTON 3A

3a.5 M For the purposes of the credits
arising under W. Va. Code article 13D, chapter 11 -€eF€€t+n1l no

arnount. of consumers sales and service tax or use tax -ryhishr+fas-
shall be included in the neasure of investment in property Pur-
chased or leased and upon which qualified investrnent was based.

3a.6 The credit nay offset onJ.y the consumers sales and

service tax and use tax liabilities of the ta:<payer claiming the
credit. The credit shall never offset any portion of the consum-

ers sales and service tax or use tax collected from custorners of
a ta:<payer entitled to credit and held in trust by such tarpayer
for ramittance to the state.

3a.7 ApplicatLon of tbe gualified Eousing Developneat
Credit Against colsuners Sales aad Service Tar ald Use Tar. - The

gualified housing development credit allowed under W. Va. Code S

11-13D-3(g) shall be allowed against the consumers sales and ser-
vice tax and use tax liabilities of a taxpayer entitled to such

credit' (up to the sot lirnitation) only against those consumers

sales and service taxes and use taxes arising <u*** from pur-
chases fairlv related to the operation of a qualified housing
development project. -lte Such credit shall be allowed against the
consumers sales and service tax or use tax arising from purchases

of building naterials or arising from other construction costs
initiatly incurred in the creation of the qualified housing
developnent project.
set any aneunt ef salee er u-e €ax whieh wae ineluded in the nea-
snre ef inveetnent i*r a qualifieC rreusing CevelePnents Pr4jl9ct

.

3a.8 The qualified housing developrnent credit shall
becone available in the first year when five or more qualified
housing units are placed in service or use.



3a.9 Qualified housing development credit is only
available to persons who make qualified investnent in a qualified
housing developnent and who continue to retain an interest in
such qualified housing development during the ten years over
which the qualified housing development credit is available. For
exanpLe: If the buil.der of a qualifled housing development selLs
or leases housing development units to nontransients as residen-
tial property, then tlre builder and operator of that qualified
housing development shall have credit available for those nateri-
als used in bullding those units and for other qualified invest-
ment in the housing development. If the builder ef tlre qual*f*eC

{I€rerer, If the builder
continues to operate the developnent as a manager or housing
development operator, then ttre qualified housing development
credit #:iE- shall also be available for the operator's qualif ied
investment in streets, storm drains and sesage disposal apparatus
even though the operator may have sold the housing units to
residents.
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MODiFIED INSPECTION STATIONS ALLOTMENT BY COUNTY

S TAT I Olrrs
ALL.grTEqCOUNT IES

R A R BOLTR

BERKELEY
BOONE
DnAXtor.l
B ROOKE
CABELL
CALiioUN
CLAY
DODDR I DGE
FAYETTE
G ILMER
GRANT
G REENBR I ER
HAIvIPSHI RE
HANCOCK
HARDY
HARR I SON
J.,1CK$0N
JBFFERSON
KANAI\'HA
LEI^JIS
L INCOLN
LOGAN
MAR ION
MARSHALL
MASON
MERCER
M INERAL

cOUNTrES

!t!h?G0
}f ONONGAL IA
YQNRNR
}f ORGAN
MCDOI{ELL
I I CHOLAS
AlJTn
PEI'DLETON
PLEASANTS
POCAHONTAS
PRESTON
PUTNAIvI
RALE ] GH
RANDOLPH
RITCHIE
ROANE
sutr{i"ERs
TAYLOR
Tlt-trnhI ULAEK
TYLER
UPSHUR
I{AYNE
l,tlEBSTER
l{ETZEL
hIIRT
l{00D
WYOMING

STATIONS
ALLOTTED

6

1Z
t
3
F,

10
2

2

?
c
U

8

14

2

2

2

2
2

2
4
6
z
4
2

18
)

345

I
I.+

JN

2

a

v
a
L
a
L

E
c
7

7

tc
IJ

I
43

t
c

12
6
A.?

11

6

TOTAL

4110t'ment Dcr county is r.resod on numDer of regi,stered vehrcles[*:ttl) tll:.l;rtit'ii"i".linrv, and;;-;ounty wr11 have less rhan
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MEMORANDUM

Legislative Rul-e-Making Review Committee

Michael P. McThomas, Counsel

Draft Language for Modified
Emergency Rule

December 6, L997

Vehicle fnspection

For your review, I have attempted to draft some language upon
consulting with Dan Huck, the Governorrs counsel, which may be
acceptable to the Division of Public Safety and the members of
the Legislative Rule-Making Review Committee. The intent is to
remove the mandatory burden upon new dealers from perforrnj-ng
inspections, allow other certified inspection stations to perform
inspections, provide accessibility to modified vehicle owners to
obtain inspection stickers and facilitate an administratively
expedient procedure for the Division of Pubtic Safety. This
proposed methodology wil] be based upon the number of vehi,cles
registered in a county and provide for a minimum number of two
stations per a county. The resultant number of modified vehj-cle
inspection stations is estimated at 345 statewide. Attached is a
chart showing the number of stations by county.

fn lieu of the emergency rule sections 2.2,2.2.1-t 2.2.2 and
2.2.3, counsel recomnends that certified inspection stations
meeting the following minimum standards be permitted to perform
modified vehicle inspections in accordance with the following:

2.2 Upon the submission of a completed application, the
Superintendent of Public Safety may grant certified inspection
stations the authority to perforrn modified vehicle inspections in
accordance with this section 2.2.

2.2.L To the extent that at least two qualified
applicants are available, each county shall have a minimum of two
modified vehicle inspection stations.

2.2.2 To the extent that at least a minimum number of
qualified applicants are available, each county shaII have one
modified vehicle inspection station for every four thousand
registered vehicles within that county.

2.2.2.L The Superintendent first shall allocate
the number of rnodified vehicle inspection stations based upon the
geographic Iocation of the certified inspection stations
subrnitting applications to ensure accessibility of modified
vehicle inspection stations throughout a county.

2.2.2.2 If the number of qualified applicants
exceeds the nurober of rnodif ied vehicle stations allotted to a
particular county, the superintendent sharr grant authority to

TO:

FROM:

SUBJECT:

DATE:



perform modified vehicle inspections first based upon geographic
Iocation to ensure accessibility of rnodified vehicle inspection
stations throughout the county. The remainder of qualified
applicants will be randomly selected by the Division of Public
Safety "

2.2.3 In order to be qualified to be a modified vehicle
inspection station, a certified inspection station must continue
to meet the fol]owing minirnum standards:

2.2.3.L The certified inspection station must have
been a certj-fied inspection station for the five consecutive
years immediately preceding the submission of the application;

2.2.3.2 The certified inspection station must not
have been suspended by the Division of public Safety from
performing inspections for the five consecutive years irnrnediately
preceding the subrnission of the application;

2.2.3.3 The certified inspection station must have
two licensed inspector mechanics other than the owner of the
station.

2.2.3.4 The certified inspection station must be
at least a certified two-car inspection station.

2.2.3.5 Each licensed inspector mechanic who will
be performing modified vehicl-e inspections must have a minimum of
five years experience as an inspector mechanic and may not have
been suspended by the Division of public Safety.

2.2.4 The Superintendent of the Division of Public
Safety may certify additional modified vehicte inspection
stations to operate in any particular county if t.he
Superintendent determines that the nurnber of rnodif ied vehicle
inspection stations in a particular county is insufficient to
rneet the demand for nodified vehicle inspections.

2.2.5 For purposes of this section 2.2, a completed
application shall consist of a signed application form
demonstrating the criteria contained in section 2.2.3 of this
section. application forms wil-I be prescribed by the Division of
Public Safety
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As modified, l5E-9-2.2 would read:

'For the pupose of this section a matter will be considered 'personal' to a public ofEcial

or public employee when he or she has any pecuniary interest either directly or indirectly

in the matt€r or is affected in a manner which may influence his or her vote or would

clearly grve the appeaxance of impropriety. An interest is not 'personal' if the interest

of the public official or public employee in the matter is affected as a member of, and

to no greater extent than any other member of, a profession, occupation orgreup.o
qlarg

As modified, 15&G9 will read:

oFull-time appointed public officials and part-time and full-time public employees may

not receive private compensation for performing private work during time they are

compensated by the governmental agency.'

Jil
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ViM LEGISLATIVE RULE-I4AKTNG REVIEW COIIII{ITTEE

PROPOSED LEGTSLATIVE RULES RELATED TO TIIE

WV QUALIFIED HOUSING DEVELOPMENT CREDIT

REMARKS BY PHTLTP P. COX, CPA

November 5, 1991

I. INTRODUCTION.

Purpose of my appearance -- To urge you to correct proposed

regulations which would remove the limited tax incentives now

available for quatified residential housing projects for West

Virginians.

rr. ovERVrEw oF THE ,,QUALTFTED RESTDENTTAL HOUSTNG CREDTTTT NOW rN

TIIE LAW.

A. Applies only to owners who construct primary residential

housing projects of 5 or more units for either rent or

sale in WV.

B. It applies only to WV BFT/SaIes/Use taxes paid by the

eligible taxpayer no income tax credit is

available,nor is there any credit against local property

taxesr €rn increasingly important revenue source.



WV Qualified Housing Development Credit
November 5, 1991

C. Although the potential annual

such a project for 10 years,

the ownerrs BFTr/SaIes/Use tax

in any year.

credit is It

it can never

attr ibutable

2

of the cost of

exceed I/2 of

to the project

III. THE PROPOSED REGULATIONS.

The proposed regulations before you should be modified. If

not, there would be no meaningful incentive left in the tax

law for the housing business. This is because the proposed

regulations are specifically drafted to prevent taxpayers from

using the credit against the only substantial amounts of taxes

eligible for the credit, that is, the CST/Use Tax on materials

incorporated in the building of these projects. (There are

very Iimited amounts of BFT attributable to the housing

business, because it is highly leveraged. )

For rental units only, the Tax Department has identified

that a "double dip" in the state's tax revenues can

occur, unless these regulations are enacted' they say.

In the example they furnished us, the purported "double-

dipping" amounted to a whopping 9I4.LO/yr., out of a

potential credit of about $3'800 -- hardly a raid on the

treasuryt (The so-called "double dip" can easily be

elininated in language the IliM Homebuilders have subrnitted

A.
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without denuding the legitimate credit.)

For housing developers selling units to homeowners' the

Tax Department proposes that the very act of qualifying

for the credit, that is, setling the building to be used

as a primary residence, is a disposition of the

investment, thus causing recapture or forfeiture of the

credit for that unit!

As if this weren't enough, for rental projects, the Tax

Department proposes to say that sales taxes paid on the

cost of the units occurs before the activity starts, and

thus they propose that these Sates/Use Taxes can't be

partially reduced,, because they arenrt attributable to

the housing "activity" !

IV. REAL_LIFE EXAMPLES

Real-life examples of how these credits have been earned in

reliance on the law as presently enacted by you are contained

in a handout package prepared by the WV Homebuilders

Association with our assistance. Two key points they

i Ilustrate:

A. That the housing credit is a meaningful tax incentive for

a vital Irru business sector (that presently has enough

B.

c.



WV Qualified Housing Development Credit
November 5, 1991

other troubles of its own).

B. That there are built-in Iimits against abuse. The

credits, however large they may appear on paperr c€tD

never exceed 50? of the eligible taxes in any year, and

the eligible taxes are only a sma1l part of. the total tax

revenues generated for the state and its local

subdivisions.

CONCLUSION.

The legislative finding and purpose of this credit contained

in the lrIV Code is that "construction of residential housing is

in the public interest" and this credit is a means "to
encourage capital investments in this state and thereby

increase emplolrment and economic developmentrr. We all know

how important affordable housing is.

I urge you to exercise your tegislative oversight and correct

the over-zealous, del.iberate attempt by the executive branch

to circumvent your intent to provide a limited' but

meaningful, tax incentive to the WV housing industry. The Tax

Department should not be allowed in late I99l to identify and

minor perported "Ioopholes" in the code's language as a

pretext to repeal, through atternpted regulatory fiat' the

clear express intent of the laws you enacted almost five years

490.

V.
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IJEGISIJA:IM RULE-IIAKING REVIEI9 COI{UITTEE

l[uesday, Deeenber 10r 1991
10 ! O0 8.8.

Senate iludiaiary Conmittee Room

1-. Review of Legislative Rules:

a. Tax, Division of Industrial Extrlansion and
Revitalization Credit, Research and
Development Credit, Qualified Housing
Development, Credit, Management Information
Services Facilities Credit and CoaI Based
Liquids for Synthetic Fuels Credit

b. Tax, Division of - consumers Sales and Service
Tax and Use Tax

c. Tax, Division of - Appraisal of Producing and
Reserve oil and Natural Gas Property for
Periodic Statewide Reappraisals for Ad Valorem
Property Tax Purposes

d. Tax, Division of - Soft Drinks Tax

e. Tax, Division of Severance Tax

f. Tax, Division of - Corporation Net Incone Tax

g. Tax, Division of - Business Franchise Tax

2. Other business:



Tuesday, Decenber 10, 1991

l-0:00 a.m. - Noon

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin (absent)
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
Boley (absent)

Legislative Rule-Making Review Conrnittee
(Code S29A-3-10)

Robert rrChuckrr Chambers,
nenber ex officio nonvoting nember

House

Grtrbb, Chairman
Burk
Faircloth
Roop
Love
GaIlagher

The meeting was reconvened by IlIr. Wooton, Co-Chairnan.

Mr. Roop moved that the rule proposed by the Division of Tax,
Consumers Sales and Service Tax and Use Tax, be laid over until the
Conmitteets January neeting" The notion was adopted.

Mr. McThomas reminded the Comrnittee that the rule proposed by the
nivision of Tax, Appraisal of Producing and Reserve Oil and Natural
Gas Property for Periodic Statewide Reappraisals for Ad Valoren
Property Tax Purposes, had been laid over at the Committeets Novenber
meeting. He told the Comrnittee that he had notified the various
interested parties that the proposed. rule hrould be on the Comrnittee's
agenda as requested by the Committee. Jerry Knight, Division of Tax,
answered guestions from the Committee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion vras adopted.

Mr. McThonas explained the rule proposed by the Division of Tax,
Soft Drinks Tax, and stated that the Division had agreed to technical
nodifications. AIan Mierke, Assistant State Tax commissioner, Keith
Larson, Division of Tax, Charlie Lorenson, representing Miller
Brewing, and Larry Swan representing the West Virginia Soft Drink
Association addressed the Cornrnittee regarding the proposed rule and
answered guestions from the Comnittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted. Mr. Gallagher voted rrNorr.

Mr. McThomas reviewed his abstract on the rule proposed by the
Division of Tax, Severance Tax, and stated that the Division had
agreed to technical nodifications. Lydia McKee, General Counsel,
Revenue Operationsr_ answered questions from the Cornmittee.

Mr. Manchin moved that the proposed rule lie over until the
Committee's January meeting. The notion was adopted.



?+1'

Mr. McThomas explained the rule proposed by the Division of Tax,
Corporation Net Income Tax, and stated that the Division had agreed to
technical nodif ications.

Mr. Roop moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. McThomas reviewed the rule proposed by the Division of Tax,
Business Franchise Tax, and stated that the Division had agreed to
technical modifications. Mark Morton, Division of Tax, responded to
questions fron the Cornrnittee.

Mr. Love moved that the proposed rule be approved as modified.
The motion rras adopted.

The meeting was adjourned.
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Chambers, Robert rrChuckrr r Speaker

Grubb, David, Co-Chair

Burk, Robert W., Jr.

Faircloth, LarrY V.

Brian A. Gallagher

Love, Sam

Roop, Jack

Burdette, Keith, Presid.ent

Wooton, WilIiam, Co-Chair

Chafin, Truman H.

Manchin, Joe, III

Tomblin, Earl RaY

Boley, Donna

Wiedebusch, Larry
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Approval

Review

TEIWIATIVE AGEIIDA

IJEGISITATM RUIrE-IIAKING REVIEW COMI{ITTEE

ldoNDAY, iIAIIUARY 6, L992
9:00 11:00 E.B.

Senate iludiciary Connittee Room, t[-451

of Minutes Meetings December 9 and. 10, L99L

of Legislative Rules:

Health Care Cost Review Authority Financial
Disclosure RuIe

Tax, Division of Industrial Expansion and
Revitalization Credit, Research and
Development Credit, Qualified Housing
Development Credit, Management Infornation
Services Facilities Credit and Coal Based
Liquids for Synthetic Fuels Credit

Tax, Division of - Severance Tax

Tax, Division of Exceptions to
Confidentiality of Taxpayer Information,
DiscLosure of Certain Taxpayer Information

Tax, Division of Municipal Business and
Occupation Tax

AIcohoI Beverage Control Conmissioner - Retail
Sale of Wine in Grocery Stores, Wine Specialty
Shops and Private Wine Restaurants

Tax, Division of - Consuners Sales and Service
Tax and Use Tax

a"

b.

c.

d.

g"

f.

g.

3. Other business:



Monday, January 6, L992

9:00 11:00 a.m. Legislative Rule-Makincr Review Committee
fCode S29A-3-1Ol

Keith Burdette
ex officio nonvoting member

Senate

Wooton, Chairman
Chafin (absent) ,

Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
BoIey

The meeting was called to order by

Robert trChuckn Chambers,
ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
Gallagher

Mr. Wooton, Co-Chairman.

The minutes of the Decenber 9 and 10, L99L meetings were approved.

Debra Graham, Cornrnittee Counsel, explained that the rule proposed
by the Health Care Cost Review Authority, Financial Disclosure Rule,
had been laid over at the Committeers December neeting. Kit Francis,
representing Mountain St,ate BIue Cross and BIue Shie1d, addressed. the
Cornnitggs regarding the proposed rule and distributed a proposed
nodification to the proposed rule. Larry Fizer, Chairman, HeJltn Care
Cost Review Authority, and Marianne Stonestreet, General Counsel,
HccRA' responded to trfr. Francist comments and answered guestions from
the Cornmittee.

Mr. Gallagher moved that Section 6 of the proposed rule be
nodified by adding the following sentence rrThis Jection shaIl not
apply to and/or include contracts with third-party payors.rt.
Following further discussion, Mr. Gallagher withdrew his notion.

Mr. Burk noved that Section 1.1 of the proposed rule be nodified
by adding the following sentence rrThis rule shall not apply to and/or
include contracts with third-party payors.rr. The notion waE adopted.

Mr. Wooton asked Mr. Fizer if he had met with Delegate White as
requested by the Comnittee. Mr. Fizer told the Cornrnittee that he and
Delegate White had been unable to reach an agreement because a
statutory change is necessary to exernpt prinary care centers.

Mr. Burk moved that the proposed rule be approved as nod.ified.
The motion r,ras adopted.

Michael McThomas, Associate Counsel, told the Comrnittee that the
rule proposed by the Division of Tax, Industrial Expansion and
Revitalization Credit, Research and Development credit, eualified
Housing Developnent Credit, Management Infornation Services Facilities
Credit and CoaI Based Liquids for Synthetic Fuels Credit had been laid
over at the Cornmlgg""r= December meeting. He stated that he had met



$tith the Division and with several interested parties. He told the
comrnittee that as a result of the neeting that the Division had
subnitted a letter withdrawing the proposed rule.

Mr. McThomas explained that the rule proposed by the Division of
Tax, severance Tax had also been laid over at the Cornrnitteers December
neeting. He stated that the Division had agreed to nodify the
proposed rule to allow a deduction for incoming freight. Lydia McKee,
representing the Tax Division, and Tom Battle, representing Anker
Energy, commented on the proposed rule and answered guestions from the
Committee.

Mr. Love noved that the proposed rule be approved as nodified.
The motion was adopted.

Mr. McThomas reviewed his abstract on the rule proposed by the
Division of Tax, Exceptions to confidentiarity of raxpayer
Information, Disclosure of Certain Taxpayer fnformation, and stated
that the Division had agreed to technical nodifications.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Mr. McThoqas extrllained the rule proposed by the Division of Tax,
Municipal Business and Occupation Tax, ana tota the Cornmittee that the
Division had agreed to technical nodifications, including the najority
of those suggested by Charles Woolcock, Government Finance Ofiicers
Association. Mr. Woolcock told the Connittee that he supports the
proposed rule with the nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The notion lras adopted.

Mr. McThomas reviewed his abstract on the rure proposed
AIcohoI Beverage Control Cornrnissioner, Retail SaIe of Wine instores, wine speciarty shops and private wine Restaurants.

by the
Grocery

Don
ofMoats, representing the Cornnission, and John Montgom€ryr Division

Tax, answered questions from the Cornmittee.

Mr. Roop moved that the proposed rule be approved. The notion was
adopted.

Mr. McThomas explained that the rule proposed by the Division of
Tax, Consuners Sales and Service Tax and Use Tax, had been laid over
at the Commilg""r= December meeting. He reviewed his abstract on theproposed rule and stated that the Division had agreed to technical
modifications. Leslie Russo, representing YMCAs, and Robert Bo1en,
Executive Director of the Beckley YMCA, subnitted to the Committee a
proposed statutory amendment to the Sales Tax which would allow an
exemption to nonprofit youth organizations for charges made to thepublic for services.

Mr. Roop noved that the Cornmittee submit a biII incorporating theproposed amendnent to the Joint Conmittee on Finance with the
cornmittee's recornnendation for passage. The notion was adopted.



Paul Ryker, representing Padget Business Service, Aaron
Rehms' representing the National Association of Enrolled Agents, Vern
Snith, an enrolled agent, and Alan Mierke, Acting Tax Conmissioner,
addressed the Comrnl6l"" regarding the status of enrolled agents under
the proposed rule and answered questions from the Cornmittee.

Ed McDevitt, representing Nursing Care Managenent, and Jim Farley,
a nursing home adninistrator, reqluested that the Comnittee nodify the
proposed rule to exempt from taxation those nursing home
administrators who contract out their services. Mr. McDevitt and Mr.
Farley answered guestions from the Cornnittee

l{r. Roop noved that Section 8.1 of the proposed rule be nodified
by including rrnursing home adninistratorstr as prof essionals. The
notion was adopted.

Mr. Roop moved that further consideration of the proposed rule be
Iaid over until the Comrnitteets next meeting. The notion was adopted.

The meeting was adjourned.



ROLL CALL LEGISLATM RULE-MAKING REVIEI{ COI'IMITTEE
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TIl,!,8:
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Chambers, Robert, rrChuckrr 
r Speaker

Grubb, David, Co-Chair

Burk, Robert W., Jr.

Faircloth, Larry V.

Brian A. Gallaqher

T.nrra Q =nt v s..r

Roop, Jack

Burdette, Keith, President

Woot,cn, Wi1liam, Co-Chair

Chafin, Truman H.

Manchj-n, Joe, III

Tomblin, Earl Ray

Boley, Donna
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MODIFICATION TO PROPOSED
FINANCIAL DISCLOSURE RULE OF THE

IIEALTS CARE COST REVIEIf AT.TTHORITY

s 65-13-9 Publi.c Access to fnformation

Excep-,. for those documents held confident,ial pursuant

to section 8 of these rules, all other reports, statements,

schedules or other information filed with the board pursuant to
the Act or these rules shaLl be open to public inspection and

examinatj.on during the regular business hours of the board'

Coples of any report, statement, schedule or other information
shal1 be made available to the public upon request. The board

may charge its reasonable and customary fees for making copies of

16008

any such documen+-.
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OBJECTIONS OF PPG INDUSTRIES, INC.
AND MOBAY CORPORATION, INC. TO PROPOSED

LEGTSLATTVE RULE s r10-13D-1 ET. SEQ.

PPG Industries, Inc. and Mobay Corporation, Inc.
respectfully object to positions taken by the Department of Tax
and Revenue regarding the utilization of the Industrial
Expansion and Revitalization Credit as set forth in the
recently filed Proposed Regulations. These Proposed
Regulations appear to have been promulgated to limit the amount
of credit properly claimable by manufacturers as a result of
investments made in new or improved manufacturing facilities in
West Virginia. The Department's belated interpretation is
unsupported by the statute and improperly disallows credits to
which manufacturers in West Virginia have been entitled to for
the last two decades. If authorized, these provisions wiIl
serve as a disincentive to companies considering additional
investments within the State, in direct conflict with the
purpose of the Industrial Expansion and Revitalization Credit.
w. va. Code S 11-13D-1i c.f. Andy Bros. Tire Co. v. State Tax
Comm'r, 233 S.E.2d 134 (W.Va . L977) and Brockway Glass Co. v.
Caryl, 394 S.E.2d 524 (W.va. 1990).

In 1987, following the repeal of the Business and
Occupation Tar, the Legislature enacted W. Va. Code
S 11-I3D-3a, allowing manufacturers to use Industrial Expansion
and Revitalization Credit against Consumers Sales and Service
Tax ("Sales Tax") and Use Tax, provided that the credit did not
exceed 50eo of Sales Tax and Use Tax "paid on purchases directly
used or consumed in taxpayer's qualified investment activiLy."

The Department of Tax and Revenue has recently
performed Sales Tax audits of various chemical manufacturing
operations in West Virginia. One of the proposed adjustments
woutd Iimit the use of Industrial Expansion and Revitalization
Credits claimed by manufacturers by requiring these companies
to multipfy their Sales Tax liability arising from the
operation of their chemical manufacturing facilities by a
fraction, the numerator of which is the value of qualified
investments placed in service at the facility during the
previous nine years, and the denominator is the value of aII
grlest Vi rginia property. Presumably, the Department ' s position
is that this apportionment properly measures taxpayer's
qualified investment activity. It does not.

Under the Industrial Expansion and Revitalization
Credit, property purchased for industrial expansion includes:

ReaI property,
thereto r dlld

and improvements
t ang ible personal

property, but only if such property was
constructed or purchased on or after



the first day of JuIy, one thousand
nine hundred and sixty-nine, for use as
a component part of a new or expanded
industrial facility. (Emphasis added).
W. Va. Code $ 11-13D-2(b)(13).

Under W. va. Code S It-13D-2(b) (5), "industrial facility" is
broadly defined as:

anv factory, mi11, plant, refinerY,
warehouse, building or complex of
buildings located within this state,
including the land on which it is
Iocated, and all machinery, equipment
and other real and tangible personal
property located at or within such
facility used in connection with the
operation of such facility in an
industrial business. (Emphasis added) .

Given the broad definitions of these key terms in the
statute, the qualified investment activity of a chemical
manufacturer in West Virginia is its entire manufacturing
business. W. Va. Code S t1-13D-3a merely limits the use of the
credit against Sales Taxes to taxes paid on property or
services directly used or consumed in qualified investment
activity. This section is clearly intended only to preclude
taxpayers from using their Industrial Expansion and
Revitalization Credits to offset Sales Taxes arising from other
separate businesses in which they may be engaged in West
Virginia (e.9., production of natural resources). The
Department has promulgated Prop. Reg. SS 110-13D-3a.2 and -3a.3
in order to bootstrap the overly aggressive position taken in
field audits.

We maintain that the appropriate limitation on use of
the Industrial Expansion and Revit aLization Credit against
Sales Tax and Use Tax liability by chemical manufacturers
should be to allocate the credit to those taxes paid on
property attributabte to its manufacturing business and not the
apportionment currently contained in the Proposed Regulations.

We respectfully
Committee modify the
paragraphs 1I0-13D-3a.2
with the following:

request that the Rule Making Review
Proposed Regulations by eliminating
and 3a.3 and replacing these sections

-2-



3a.2 When Consumers Sales and
Service Tax or Use Taxes Paid on
property and services purchased for use
or consumption which are not soleIy
used or consumed in the qualified
investment activity, tax paid shaIl be
allocated between such activities. The
amount allocated to qualified
investment activity shaII include
Consumers Sa1es and Service Tax or Use
Tax paid on purchases of tangible
personal property and services for use
in taxpayer's industrial business as
defined under subpart (4) ' subsection
(b), Section Two, Article thirteen-D,
Chapter eleven of the West Virginia
Code.

addition, Prop. Reg. SS 110-13D-3a.4 prevents
taxpayers from claiming the Industrial ExPansion and
Revitalization Credit during the tax year against Sa1es Tax and
Use Tax paid with monthly direct pay permit returns and
requires these credits be claimed only after the credits are
claimed against aII other taxes. As other commentators have
suggested in analogous provisions, the Proposed Regulations
purport to preclude taxpayers from claiming credit against
taxes paid on the qualified investment itself. See Prop. Reg.
S 110-13D-3a.5. These two provisions are totally unsupported
by law and for that reason should similarly be deleted from the
Regulations.

We respectfully request that the suggested changes
herein be adopted by this Honorable Committee. If the
Department wiII not consent to such changes, w€ request that
this Honorable Committee either refuse to recommend that the
Proposed Regulations be authorized by the Legislature or direct
said Proposed Regulations to be withdrawn.

Thank you for the opportunity to comment

In

-3-
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++ 4.6 Transportat,ion Allowance. - A person who produces

naLural resource products or applLes treatment processes deemed to

be mininq pursuant to W. Va. Code S11-13A-4 (processor) and does

not, make sale of tJ:e1pme said resources, but uses or consumes sai+
Fts , 1-the resources in {r*er\business, shall report the value of such

resources on the severance tax return. In determlning the value of

the natural resource products, the taxpayer must adhere to the

requirements of Section*2a of these regulations and apply such

requlrements to make appropriate determinations of value at the

point where prod,uction or p.o..""y'lrro ends . When the natural f
resource product, is transported to a distant place for use,

consumpt,ion or further processing, the cost of transporting the

natural resource product to the place of use, consumPtion or

further processinq shaIl not be included ln the value of product,

taxed. frovfaea enae tne n

ffi. However, no adJustmenL to value will be permit,ted

for the cost of transporting such natural resource from the point

of severance to the processing facillties of the producer in the

case of natural resources, the processing of whlch, is lncluded in
the prlvllege subject to the tax lmposed by [11-13A] W. Va. Code

511-13A-1 et seq.

5t* 4.6.L Where the relatlonship between the producer of



the natural resource products and the purchaser thereof is such

that' the gross Proceeds derived from the sale are not indicative. of
the true value of the naturar resources, the taxpayer shalr
determlne varue by application of section + 2a of these

regulations.

# 4.7 Treatment of Freiqht Charqes Incurred bv Producers

and Processors. - In certaln lnstances, producers and processorS of
natural resource product,s are permitted to deduct -e€tg€+nq frelght
charges from the gross proceeds of sale or value to arrive at

t,axable value under the severance tax.

anC tnese treagmen

# 4.7.L In order to det,ermine the value within the State
/-andatthep1acewherep'ooffiheremaybedeductedfromS

,=ryfr#WffO" of sales certain e*go+nq- freight charges actually- (.-
+*gJby the producer or processor, but no deduct,ion will be allowed -

for expenses incurred by them through the use of their own

equipment in laanspoqtlng items produced,
1,'1" b -and t?inl

Sectiorf,l4.7 .4, of che". r.*I"aron". <-

--?- -W 4.7 .2 In aII lnstances where products are used

consumed by the producer at a point distant from the place

or

of
producti.on, outgolng freight, charges paid by the producer or "o"@e



#r11 not be arlowed as a ded.uction, unless ao" €-

consideration has been given to such charges or costs in the meLhod

by which the productj.on values were determined. AccordinglY, when

a natural resource product is consumed (except Ln a further
processing or preparing for sale activity treated as product'lon by

an integrated producer/processor), transportation costs pa:"d--ee+

M lncurred by the producer to deliver t,he product to

the location where the products are used or consumed shall not be

lncluded in the value of the natural resource product taxed.

ffi 4.7 .3 Generally, in order to be deductible from gross

proceeds'of sales, freight charges must be incurred bv or pald by

the producer or processor M for the delivery of

natural resources to a bona fide purchaser. To lllust11tE: .,Co"l ,r.E ptOWor plocesarnq aftyduedddintfuaeof({'--
at the place where productionAendsl has a value,rof ten dollars

($10.00) Per ton. If a purchaser buys the coal at, the mine for
Of Pfaces€or-

said price, the proAuclf will report under the coal production*
r/rlrre. o,r valueadded fi (>

classificationthegroi;.@,$10.00.(.!}wever,1fthe-
purchaser buys t,he same coal delivered at eleven dollars ($11.00)

- 0t?ftc9ssor- _^r__ ____L t>per ton, and the produceiA payJ a common carrier t,o make such S
- oaProcg,Fof -L---^ - ,ii nn \ G-a- Fdellvery, the produc-er\niy deduct such freight, charges ($1.00) from

Lhe gross proceeds of sale.

# 4.7.4 rf the producer g..j@ of natural resource

products sells his- it,s products to a purchaser and agrees to

deliver such products in St+ its own equipment #



@?the producffi
flom the Qross proceeds of sale in arrlving at, taxable value for
severance tax purposes, the transportat,ion costs to the purchaser,

if the costs are seperately stated on the invoLce to t,he purchaser

or if adeguate cost records are maintained to document the

r
5.7,5 If hatrl*ng er tsran-pertsats*on eharges are :lneurred by

4.7.5 If a producer transports products to another facilltv
for further processlnq prior t,o sale bv such producer, no deduction

ls allowed for such transportation costs incurred bv the producer.

4.7.6 If a nroducer sells natural resource pFoducts to a

processor freiqht on board at, the processor's facility and

transportation charges are incurred bv the producer or have been

absorbed by the producer, such charqes are deductible from the

qross proceeds of the sale to arrive at the taxable va1ue. If the

producer uses its own egui.pment, in transporting the natural

resource producLs to t,he processor's faci.litv, it mav deduct such

transportation costs from the qross proceeds of sale ln arrivlnq at

the taxable value for severance tax purposes, provided a fee is

seperatelv charqed on the lnvoice or adeguat.e cost records are

maintained to document, the transDortation deduction.

are eutsgeing fre:tght eharges and are-deduetfbte fror qre^s *reeeeCs

rlf sale te arr+ve at .



4.7.7 If a producer sells natural resource products to a

processor t,o be delivered at the producer's facilltV and

transport,ation charges are lncurred bv the processor to lts own

facj.Iitv, the processor mav deduct such transportation chdtcles froltr

its oross proceeds of sale ln arrivinq at t'he taxable value for
t\

\/J ' 'w' t' | \ | \ t '

severance t,ax purposes. If the procedsorruses its own eguipilent In.1.

transportinq the natural resource products to its facllltvr lt mav " .

3, -l
deduct such transportation costs from the gross proceeds of sales

ln arrivlng at the taxable value for severance tax purposes,

provided adequate cost records are maintained to document the

transportation deductlon.
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O Reply o AhoE Addrc

January 6, L992

Senator l{illian R. Wooton, Co-Chair
Delegate David Grubb, Co-Chair
West Virginia Legislature
Legislative Rule-Making Review Conmittee
Room M-152, State Capitol
Charleston, WV 25305

Re: Proposed LegislatLve Rule - Severance Tax

Dear Senator Wooton, Delegate Grubb and Members
of the Legislative Ru1e-Making Review Cornmittee:

This tetter is subnitted in connection ltith the Proposed
Legislative Ru1es filed JuIy X., Lg9t, relating to severance tax and
which are scheduled to be considered by the Cornnittee on JanuarY 6,
Lggz. The Proposed Legislative Ru1es will affect those regulations
currently cited as 110 C.S.R. 13A, S 1 et seg. (1989). Subseguent
cites to the Code of State Regulations will be to the Proposed
Legislative Rules filed JuIy 1, 1991.

The following comments address the provisions of the
Proposed Rules which define treatment processes constituting
mining, found at 1L0 C.S.R. 13A, S 4.L.L.

Treatment Processes Constituting trtining

W. Va. Code S 11-13A-4 provides that the following
treatnent processes are considered as nining and part of the
privilege taxed under the severance tax:

(1) Coal In the case of coal: Clean-
ing, breaking, sizing, dust a11ayin9, treating
to prevent freezing and loading for shipment-

11O C.S.R. 13A, S 4.L.1 provides that the following activities are
included in the term rrproduction of coalrr:

. crushing, working, cleaning, drying'
sorting, sizing, blendinq, dust aIloying,
Ioading for shipment and freeze treatment.



SPILIVIAN, TI{OMAS, BATTI-E A KLOSTERI{EYR

Senator William R. Wooton, Co-Chal-r
Delegate David Grubb, Co-Chair
January 6, L992
Page 2

The Proposed Rules add rrblendingrr to the reg:ulatory list
of I'ordinary proCessing activitiesrr considered to be within the
term rrproduction of coaI. rt 110 C.s.R. 13A' S 4.1.1 (forrnerly
S 5.1.1). The existing regulation inexplicably overlooks the
statutory reference to rrtreatment processesrr and seeks to broaden
the category to rrordinary processing. rr The word rrtreatmentlr is a
significant part of the law and should not be overlooked. The
inclusion of Itblendingtr as a treatment process by regulation
exceeds the statutory authority of the Tax Commissioner to
promulgate rules and regTulations since blending is not a coal
treatment process specificalJ-y described in the statute. W. Va.
code s 11-13A-4 (a) (r) .

The law specifies that certain treatment processes when
applied by the mine bwner or operator to natural resources mined in
West Virginia are part of the privilege taxed under Article 13A.
In the case of coal, the treatment processes designated by statute
are those quoted above. The statute also provides that tt@Emen!
processes necessary or incidentalrr to the naned treatment processes
are considered part of the privilege subject to severance tax.
Blending coal is not a treatment process. Blending results from
the way coal is handled and loaded in a particular sequence for
shipnent to customers. Since the statute has designated only the
addition of treatment processes necessary or incidental to the
specified activities, blending does not fit that category and nay
not be properly included by regulation since it is not among the
items described in the Iaw.

The Tax Conmissioner may make all needfuL rules and
regulations for the severance tax as provided in the State
Adrninistrative Procedures Act. W. Va. Code S 11-10-5. However,
the principle is well established in West Virginia that rule-making
authority does not pernit the pronulgation of regulations that are
inconsistent with or go beyond the statute to which they aPPIy.
Where a tax regulation is inconsistent with the statute, the
regulation will be rejected. See Ballardrs Farm Sausage Inc. v.
Dailev, L62 W. Va. 10, 246 S.E.2d 265, 267-268 (1978) .

We believe the Tax Com'nissioner has gone beyond the
severance tax statute by designating ttblendingrt as a treatment
process. By the proposed amendment, the Tax Cornrnissioner has
broadened the list of taxable treatrnent processes beyond those
designated and intended by the Legislature.
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Senator l{illian R. Wooton, Co-Chair
Delegate David Grubb, Co-Chair
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we propose that the word rrblendingrr be deleted from
S 4.1.1 (p. 15) of the proposed regulations.

Respectfully subnitted'

SPTLMAN, THOI,IAS, BATTLE & KLOSTERMEYER

crB/ Ijr
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SUGGESTED AMENDMENT TO W.VA. CODE S 11-15-9
v

ADDTNG S 1l--15-9 (oo)

lL1I senrices rendered by hunan service organizations'
including, but not limited to fMCAs and YV{CAs. exceD-E to the extent
ttrat income receiwed from performing the ser:\ricesl taxable under

Section 511 of the Internal Rerzenue Code of 1986' as amended. For

purposes of this exenFtion a rhuman ser/ice organizationn shaIl
includle any orcranization exempt from federal income tax under

Section 501 (c) (3) of the Internal Revenue Code, and which Performs
ser-vices which adwance the spiritual, mental. Physical' social or
ernotiona]- we]-fare of others or wnicfr contributes to the r
comfort or assistance of Persons in distress' including but not
limited to, frea].th and recreation ser:vices and youth activities.

o

o
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ENROLLED
AGENTS:

Tnn Trx
PnoFESSToNALS

Members of NAEA are required to
complete a minimum of 30 hours of
continuing professional education each
year in the interpretation, application and
administration of federal and state tax
laws in order to maintain membership in
the organtzation. This requirement sur-
passes the IRS' required minimum of 15

hours per year.

How cAN I pnrro ax BAP
To locate an EA, call the NAEA 24-

hour referral service at (800) 42+4339 0
days a week) or write the National Asso-
ciation of Enrolled Agents and you will
be furnished with a list of names and
addresses of members located in your
area. Many EAs are listed in the yellow
pages under "Tax PreparatJon". Look for
the words Enrolled Agent, Enrol,Ied To
Represent Ta.xpa,yers Before Tbe IRS
and the EA designation.

NarroNAL AssocrATroN
or ENnoLLED Acnxrs

6000 Executive Boulevard
Suite 205

Rockville, MD 20852
(301) 9U-5232

Fax (301) 231-8951
Toll-Free 1 (800) 42+4339
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Wnnrrs AN Ewnou,Bo
AcBnn (EA)?

An EA is an individual who has dem-
onstrated technical competence in the
field of taxation and can represent tz.x-
payers before all administrative levels of
the Intemal Revenue Service.

Wrur DoES TrrE TERM

"BI\RoLLED AcBwt" nnpax?
"Enrolled" means EAs are licensed by

the federal goveffrment. "Agent" means
EAs are authorized to appear in place of
the taxpayer at the Intemal Revenue

Wnqr ARE THE cRTTICAL

DIFFBRENCES B E"TWEEN EAS
AND OITTIER TAX PROFESSIONAIS?

Only EAs are required to demonstrate
competence in matters of taxatton
before they may represent a taxpayer
before the IRS. Unlike attomeys and
CPAs, who may or may not choose to
specialize in taxes, aII EAs specialize in
rnatters of taxation. EAs are also the only
taxpayer representatives who receive
their right to practice from the United
States government. (CPAs and attomeys
are licensed by the states.)

Ann EAs RBQUIRED To TAKE

CONTINUING PROFESSIONAL

BDUCATTON(cPE)?
In addition to the stringent testing and

application process, EAs are required to
complete 72 hours of CPE, reported
every three years, to maintain their
status. Because of the difficulty in be-
coming an EA and keeping up the re-
quired credentials, there are fewer than
30,000 EAs in the United States.

ARE EAS BoUND BY ANY
ETHICAL STANDARDS?

service. Only EAs, attomeys and CPAS HOW DOBS ONB BECOME AN EAs arc required to abide by the

The Eryolled Agent profession dates llAi' lshed in t/,S. Trc4slt y Dqofinent
back to 1884 wherl after questionable The EA designation is eamed in one of Circrrlar 23O.EA' fo.,nd to be in viola-
claims had been presented for Civil War two ways: (1) an individual m"st.na* a tion of the plovisiors conbLi\ed, jn Cbvu-
losses, congress acted to r€gulate per- 1^'ft:1-Y:gv_:ffli!:l y!1 br 2jo rr.y be svspnded or disbaned.
sons who represented citizens in theL covers Eulauon or morvroua$' @rpora-
aeamgs witrr *re r'easury Deparrnent. lff;ffHHfiii?ilffi#fl*it:."_ wny suoulu I GroosEaN EA
HOW CeN aN EA HUI 

",n? 
h.tl ottdid"t 

". 
ut t,rbiected to a rigorous WHO IS A MEMBER OF THEr.D' background dreck conducted by the

EAs advise, rcpr€sent and preparc tax Intemal Revenue seryice, or (2) an I\ATIONAL AIISOCXAflON OF
returns for individuals, pannerships, individuat may become an-EA based on EnnOU,m ACnnffS (NAEA)?
corporations, estates, trusts and any employnent at the_Intamal_1":i:.,_ -*o* is t]re organiz tion of and forentities with tax-rcporting rcquirements. Service for a minin
EAsprcparemiuionsorixrenrmsina ;.u-r,"*nv"r*ffir:iii'Ji,ffi#f, ffi#ff.T*3Jfffff"*ifrf*typical year. EAs' exp* t fr: ::l;, interprcted the provisions.of the Int€mal glrii 

^a "tni.a 
,.presenadon of thetinually changing ffeld of tax law enables Revenue code and regulations. Efiiancial 

position of taxpayers beforethem to be effective leprcsentatives
when taxpayers are urrdit"d by *r. ms. govemmental agencies'
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If
you

pay taxes,

you

should know

about

Enrolled

Ag*nts. . .

ENROILED AGENTS



f;As: Khe Taryefbrsn Tax Hxperfrs o

Q: I4lhat does the termEnrolled
Agent mean?
A: "Enrolled" simply means EAs are

licensed by the federal government.
"Agen('means EAs are authorized to
appear in place of the taxpayer at the
Internal Revenue Service. O^ly
Enrolled Agents, attorneys and CPAs
may do so.

Enrollment dates back to 'LB8/,,

when Congress acted to regulate
persons who represented citizens in
their dealings with the Treasury

returns each year. Enrolled Agents'
expertise in the constantly changing field
of tax law enables them to be effective
representatives when taxpayers are

audited by the IRS.

Q: How do Enrolled Agents differ frone
other tax experts?
A.: EAs are the only practitioners who
have demonstrated competence specifi-
cally in matters of taxation. Also, they are
the only representatives for taxpayers
who receive that right from the U. S.

government. (CPAs and attorneys are

Q: A.re there other requirements?
A: trn addition to the stringent testing
and application process, Enrolled
Agents are required to earnZ2hours
of continuing professional education,
reported every three years, to marn-
tain their status. Because of the diffi-
culry in becoming enrolled and main-
taining that enrollment, there are
fewer than 35,000 Enrolled Agents in
the United States.

Q: How can I find out more about

had been presented for Civil War
losses.

Q: What exactly do Enrolled Agents
do?

A: UnlikeattorneysorCPAs,Enrolled
Agents specialize in taxation.
Throughout the year, they advise,
represent and prepare tax returns for
individuals, parbrerships,
corporations, estates, trusts and any
entities with tax-reporting
requirements. trn California, for ex-
ample, the more than 3,000 Members
of the California Society of Enrolled
Agents prepare about 1.5 million tax

gen
A: Contact:

P. O. Box 305 . 700 Adams Avenue
Huntington, West Virginia 257084305

V. H. (Vern) SMITH,Ptesiilmt
Enrolled Agent

Certified rax Professional (304) 522-1040
Accredited Tax Advisor

ACCoUNTING. B@KKEEPING . TA)GS . CONSULTING

ENROTTED AGENTS

s

An individual may become an En-
rolled Agent in one of two ways: The
primary way is to pass a difficult, two-
day examination given annually by the
IRS. The test covers taxation of individu-
als, corporations, partnerships, estates
and h"usts, as well as procedure and
ethics. Less than one-third of individuals
taking the examination have passed,
allowing them to apply for enrollment
and subject themselves to a background
investigation.

The other way is to have been an
employee of the Internal Revenue Service
for five years/ regularly applying and
interpreting the provisions of the Internal
Revenue Code and regulations.

PAD GET'T BUSINESS SERVICESO
HI.JNTINGTON / ASHLAND/ IRONTON
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National Association of Enrolled Agents
6000 Executive Boulevard

Suire 205
Rockville, l\D 20852
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What is an EnrolledAgent? AnEnrolledAgent
is an individual who has been granted enrollment
by the Theasury Department to represent all classes
of taxpayers in any matters connected with presen-
tations to the Internal Revenue Service relating to
the client's rights, privileges and liabilities under
laws and regulations coming under the jurisdiction
of the Internal Revenue Service. In short, the Enrol-
led Agent may "stand in the shoes" of the taxpayer
in Income Tiu, Estate Thx, Gift Tax, Excise Thx,
and miscellaneous tax matters. An Enrolled Agent
may represent any taxpayer at any administrative
level of IRS, regardless of who prepared the return(s)
in question, and at any IRS office without regard
to the state of residency of the taxpayer. Enrolled
Agents are recognized as tax professionals with tech-
nical competency in federal and state tax matters.

Are all tax preparers equally qualified? No!
The Departrnent of the Tleasury and Internal Re-
venue Service recognize only three categories oftax
practitioners who may represent all taxpayers
through all of the levels, including District Director
and Appeals levels. In addition to Enrolled Agents,
whose authority is derived from Federal sources,
state licensed certified public accountants and attor-
neys are recognized.

How irs enrollment to practice obtained? En-
rolled Agent status may be gained in one of two
ways: (a) Satisfactory completion of a comprehen-
sive written examination administered by the Inter-
nal Revenue Service which demonsffates the indi-
vidual's technical competence in applying and inter-
preting the Internal Revenue Code'and regulations
thereunder, or (b) At least five years' continuous
employment with the Internal[evenue Service dur-
ing which the individual wfguhrly engaged in
applying and interpreting the h-ternal Revenue Code
and regulations thereunder. Following an investiga-
tion of the individual's background by the Depart-
ment of the Tieasury, the applcant may be granted
enrollment. -O

How can I find an Enrolled Agent? If you
wish to locate an Enrolled Agent, call the NAEA
24-how referral service (800) 424-4339 (7 days a
week) or write the National Association of Enrolled
Agents and you will be furnished with a list of
names and addresses of members whose offices are
in your area. Many Enrolled Agents are also listed
in the Yellow Pages under "Tilx Preparation."

Why should I choose a Member of the
National Association of Enrolled Agents?
The National Association of Enrolled Agents is the

of and for Enrolled Agents. The princi-
concern of the Association and of its members

honest, intelligent and ethical representation of
financial position of taxpayen before govem-

agencrcs.

Thxpayer Rights. The Association condones
practices which deprive the individual taxpayer
the right to take advantage of all provisions of
laws and regulations concerning taxation. It con-

no illegal or fraudulent practices which mis-
the tax liability of the client, thereby plac-

g the client in jeopardy or subject to official sanc-

Continued Professional Competency. The As-
iation promotes professional comptency. Member

are required to complete aminimum of 30 hours
Continuing hofessional Education each year in
interpretation, application and administration of

and state tax laws. The Internal Revenue
ice has also established a Continuing hofes-

Education requirement of 24 hours (per year)
all Enrolled Agents in order to maintain their

Public Information. One basic objective of
Association is to encourage public awareness of

rights, privileges and obligations underfed-
and state tax laws and regulations. Member EAs
available through the Association and its Af-

iates to address seminars and otherprogmms spon-
by local, state or regional civic and service
and organizations, as well as to assist with

and educational programs.

Ethics. Members of the National Association
Enrolled Aggqls are bound by an oath to conduct

l:f"lifl [tr"3"#iH,ff"'#*ffi lii"",:
manner. In addition, all EAs are required to

ide by the Standards of Ethical Conduct as prom-
lgated in U.S. Tleasury Department Circular 230,

revised, and the Code of Ethics and Professional

ts.

of t$ational Association of Enrolled

National Association of Enrolled Agents
6000 Executive Boulevard

Suire 205
Rockville, lvID- 20852

301t98+6232
800 | 424=4339-24-hov message center

€b MEMBERS ENROLI.ED TO REPRESENT BEFORE TI{E INTERNAL REVENUE SERVICE



I ENROLLEO nCEfrrfS
(LICENSED BY THE FEDERAL GOVERNMENT)

Since the word "profession" has lost some of ib eadier precision through
widespread application, it is worttnutrile reviewing tre cfraracteristics yvhicfl
mark a calling as a professional in the taditional sense. Muc*r has ben
written on the subject and court curses have revohred around it. The weight
of fte autrorities, horever, identifies the folloruing distinguishing elements:

THERE IS A MASTERY BY THE PRACTITIONERS OF A PARTICULAR
SKILL ACOUIRED BY LENGTHY TRAINING AND EDUCATION.

THE FOUNDATION OF THE CALLING RESTS IN PUBUC PRACTICE. THE APPLICATION OF THE ACOUIRED SKILL TO THE AFFAIRS
OF OTHERS FOR A FEE.

THE CALLING CENTERS ON THE PROVISION OF PERSONAL
SERVICES RATHER THAN ENTREPRENEURIAL DEALING IN
GOODS.

THERE IS AN OUTLOOK, IN THE PRACTICE OF THE CALLING,
WHICH IS ESSENTIALLY OBJECTIVE.

THERE IS AN ACCEPTANCE BY THE PRACTITIONERS OF A
RESPONSIBILITY TO SUBORDINATE PERSONAL INTERESTS TO
THOSE OF THE PUBLIC GOOD.

THERE EXISTS A DEVELOPED AND INDEPENDENT SOCIETY
COMPRISING THE MEMBERS OF THE CALLING, WHICH SETS AND
MAINTAINS STANDARDS OF AUALIFICATIONS, ATTESTS TO THE
COMPETENCE OF THE INDIVIDUAL PRACTITIONER AND
SAFEGUARDS AND DEVELOPS THE SKILLS AND STANDARDS OF
THE CALLING.

THERE IS A SPECIALIZ:ED CODE OF ETHICAL CONDUCT, IAID
DOWN AND ENFORCED BY THAT SOCIETY, DESIGNED
PRINCIPALLY FOR THE PROTECTION OF THE PUBLIC.

THERE IS A BELIEF, ON THE PART OF THOSE ENGAGED IN THE
CALLING. IN THE VIRTUE OF INTERCHANGE OF VIEl't'S. AND IN A
DUTY TO CONTRIBUTE TO THE DWELOPMENT OF THEIR
CALLING, ADDING TO ITS KNOWLEDGE AND SHARING
ADVANCES IN KNOWLEDGE AND TECHNIOUE WITH THEIR
FELLOW MEMBERS.

BY THIS CR]TFRIA THE ENROLLED AGENT IS A PROFESSIONAL.
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ENROLLED AGENTS
THE TAX PROFESSIONALS

WHAT IS AN ENROLLED AGENT?
"Enrolled" means that Enrolled Agents (EAs) are liensed ry the federal

govemment. 'Agenf' means that EAs can represent taxpayerc before all
administrative levels of the Internal Rerrenue SeMe. Only Enrolled Agents,

attomeys and CPA's may do so.
Enrollment date back to 1884, when Congress acted to regulate persons
representing citizens in their dealings with the Treasury Deparbnent.

WHAT lS THE CR|TICAL DTFFERENCE BETWEEN EA'S AND OTHER
TA)( PROFESSIONALS?

EA's have demonstated comptence in matters of tamton Unlike
attomeys and CPA's, who may not chome to spcialize in taxes, allEA's
specialize in matters of taxation. EA's also are the only representatives for
tapayers who remive that right from the U. S. govemment - CPAs and

attomeys being licensed by the states.

HOW pOES ONE BECOME AN EA?
The EA designation is eamed in one of two wa)6: An indMdual must

pasrs a dfficult, two-day examination given annually by the lRS. The test
co\rers taxation of indMduals, corporations, partnerships, estates and trusts,

proedures and ethics. Less than one-trird of individuals talking the
examination have passed. Next the successful candidates are subjected to
a rigorous background check conducted by the Internal Revenue Service.
The other way is based cln employment with the IRS for a minimum of five

y€ars regularly applyrng; and interpreting the provisions of the Intemal
Revenue fue and regulations.

ARE EA'S REAUIRED TO TAKE CONTINUING PROFESSIONAL
EpucATrgN (cPE)?

In addition to the stringent testing and application process, EA's are
required to complete 72 hours of CPE every three yffirs to maintain their

status. Because of the difficulty in becoming enrolled and maintaining the
required credentials, there are fewer than 35,000 EA's in the United States.

ARE EA'S BOUND BY ANY ETHICAL STANDARDS?
EA's are required to abide by the Standards of Ethical Conduct as

published in U. S. Treasury Depaftnent OTanlar 23O EA's found to be in
viofation of the prwisions contained in &7cu/ar 23O may be suspended or

disbarred.



PADGETT BU$TNESp SERVTCES @

P. O. Box36 . T0OAdamsAvenue . Huntington,WestVirginia2sTO8{3Os
(M) 522-7M0 FAX Q0/.)5?2-7M7

V. Ft (Vern) SMITH
Preddent

EnrolledAgmt
Certified Tax Professional
AccreditedTax Advisor

NANCYC.SIVIITH
Vicekesident

NANCYB.JORDAN
VicePresident

Dear Senator Chafin:

t am writing to you in the sincere hope that you will not allovrr an anhir
amendment to the Gonsurners Sale and Servi@ Tax, as proped by the
State Tax Deparbnent, to be approved.

I anr endosing literafurc ufiich is all rather self-oelanatory but let me
summarize:

Enrcfled Agents are indd pmfwsionals'and do the ffiine trzzrlclhal
CPAs and LPAs do with the oception of certifid audits (whidr all but the
largest firms hane abandoned). lt would be grossy unfair if one group of
people DOING THE SAME TASKS were compelled to cfiarge sale tax
while anotfier is o<empt. I can only compare this to brrying gas at a Go Mart
- pay 6% sale tax; bgy gas at a Chewon station - no sales tax need be
collectd!

Hovv unfair; and certainly not the intent (l would think) of our legislative
bodies!

Senator Ctrafin, lwould be available nearly anytime to meet with you on this
matter and b eil'rswer any questions )ltlu might have.

Sincerely,

/r /
fr,{ J*, /*

Vem Smith,EA

Member: National Association of Tax Practitioners . National Society of Tax kofessionals
National Society of Public Accountants . National Association of Enrolled Apnts

ACCOUNTING . BOOKKEEPING . TAXES . CONSTILTING

'Your Success is Oirr Success"
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Dear

Accompanyingthisletterisconciseliterature
which describes the nature of what an trEnrolled Agent"
is, how they tl"or. qualified and what they must do to
rnaintain their avocation"

InthecaseofmyclientrDlr'VernSmith(an
Enrolled Agent) Of Padgett Business services of west
Virgi"i", i-r Huntington, the State Department of Tax and

Revenuers fanatical determination to tax the services of
EArs as a """"pi"i.ssiona1" is especi,ally reprehensible'
The Department issued an assessment for an arbitrarily-
set sum of tax allegedly due against Padgett' cov-e.':ing a

19 monrh p.iioA aulinf 1988-1989. After we filed a

petition fbr reassessnent, the rnatter cErme on f or an

administrative hearing on June 12, 1990' before a hearing
examiner of the Depaitment. At th'E-time, tte presented
an independent exiert witness and numerous documents
(includi-ng IRs circular 230), in addition to Mr. smithrs
testimony, to demonstrate that an EA meets the tests for
what q,r-.titi." as a "prof essional-" under the west
Virginfa supreme Courtrs criteria in wogddell v--.'r9?iley'
andl po inte-dly , under the present reflatory gu idelines
in Section 8.1.1.1; that is:

(I) The level of education required for the
act ivitY;

(2) The nature and extent of nationally recognized
standards for PerformancY;

(3) Licensing req,,irements on the State and
national level; and

(4)Theextentofcontinuinglegaleducation
requirernent s.

TheDepartmentofferednowitnessesoftheirownto
contest our ".".. Neither did they offer any documentary
evidence to support their position that EAr s are not
professional. -fndeed, aftei post-hearing briefing was

completed, no decision was.v-er rendered' even tftough
Section 1I-10-9 of the West Virginia Code require's that a

decision, in writing, be issired within "a reasonable
time'. AfLer more than one ye-qE had passed- since the
completion # ffiInost I full rg months
since the nearingr vr€ fiied a Petition for a Writ of
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Mandamus with the Suprerne Court, asking it to at least
order the Department to make a decision. (You may also
review or obtain a n as filedr oD
request, from me). That Petition was filed on December
5, 1991.

My client does not regularly subscribe to or review
the Register, and was not aware until December 9, I991t
that the Department vtas trying to do by regulation what
it would not decide in the course of its statutory
administrative duty. After learning of it bY
happenstancer we alerted fellow EArs and prepared to
address the committee at your December meetingr before
you tabled it,.

please do not allow this underhanded tactic of the
Department to succeed. Although their regulat,ion would
pat 1ip service to common law (i.e. court decisions) to
deLermine what is "prof essional", they have shown that
they desperately want this kept out of the courts until
they can obtain a regulation which they, in turn' can
claim has the blessing of legislative intent.

This proposed regulation, as to EArs, would
probably be susceptible to nullification as arbitrary and
capricious in the courts under the State Administrative
Procedures Act. But it should not have to go that far.

I urge you to either designate EAts as an example
of a prof Jssional under a proposed 8.1.1.T or, delete
references to EArs entirety.

I look forward to addressing the Committee when it
reconvenes. Please let me know if I can supply any
further information or assistance.

w^ur
PAVmaw
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Znd Vicr Prerident
Iack Robichn,EA rcA)

Trggsurer
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NarloruAl AssocIATIoN or ErunotLED Acnr.trs
6000 ExecuHvc Boulevard e Suite 205 r Rockvilte, MD 20852 . (301) 9W232 t FA)( (301) 231-8961

Members Enrolled to Reprexnt Taxpayers Before the lnternal Rnenue Seruice

Decenber 27, 1991

Senator Wllllam R. Ylooton
tl7 Granvllle AvB
Beokley, West Vlrglnle 25E01

Re: WeEt Vlrginla Code Bertslnlng Co Ealea tax on
profegeional 6ervlceF

Deer Eenator:

we are wrltlng to you on behalf of our Enrolled
Agent memberB 1n weet Vtrglnla and on behalf of, over
28, 000 Enrolled Agente natlonwld.€.

The NettonEL Aegoclation of Enrolled Agents takee
exoeption t,o your State gtatuee thet olas6lfLee the
$ervlcee of Enrolledl Agents aB nonprofeeelonal anil
places it tn leEue for the followlng reasona.

Untted StateE TrBaEury Departnent Clrcular No. 230
(Code o! Federal Regulatlorrs Part 10) setg forth
rt,andenCle end, regulremente for Enrolled Agcntr' For
your convenience, we have encloBed, a copy of this
1aw. You wlIl notice that Enrolled Agente are
recoEnized Just aE Certified Publ1c Accountante and
Attorneye in the Federal Law.

The United Stetes Eupreme Court, In 1953, $perry v
FIorlda, 373 u, s. 379, 63S, ct. 1322 hae ruled that
" the Iaw of a srate, although enaeted in the
exerclee of powe16 not controverted, aust yield when
incompatlble wlth federal IegleIatlon. "

For your etate to identify EnrolIed Agente as
no;lprofeeglonal and recognize CPA'e and Attorneyg
aE profeaslonal ls a violatlon of the rlghte of the
Enrolled Agenta 1n Weet Virglnla.

PIease glve thlB matter your noet urgent attention.

Reepectfully s ubmitted,

k

cc: Mr, Davld Grubb, Delegate
Mr, PauI A. Ryker, Attorney

State Government Affalre
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Tax Department
110

15

8.1 Sales of
the consumers sales

8.1,1

property owners. The asphalt whlch ABC Company manufactures and sells or uses
or consumes wlll be taxed as follows:

l. Consumers sales and service tax must be collefted on
sales of asphalt to other contractors and persons unless ABC Company accepts ln
good falth an exemptlon certlflcate or a valfd dlrect pay permlt number.

2. As of October 1. 1990! asphalt whlch ABC Company
manufactures and uses or consumes ln bulldlng or resurfaclng roads under a
slnqle government contract for materlals and labor ls excmpt-from subject to
E6n!ffieis sales and S ta - satc- tb- *re- gorrcffi;;[;T
cntity: nc-erdlg

tax I vernmenta I

3. Asphal t whlch ABC Company manr.rfactures and uses or
consunes In bulldlng or resurfacfng roads, parklng lots and drlveways etc. fn
thls State for other persons fs subJect to consumers sales and servlce tax based
on the gross value of the asphalt so used or consumed.

S 110-15-8. Fur:nlshlnq of Serylces Jncluded:. ExcSpJlorD. - The consumers
sales and servlce tax and the use tax ahill applv not only to selllng tanglb'le
personal property, but al so to the furnl shfng of al I serv{ces, except
professlonal serylces, personal servlces, those servlces furnl shed by
corporations subJect to the control of the Publ lc Service Commlsslon,
contractlng services, and servlces rendered by an employee to his emp'loyer.

pg,'r2lfi

the followlng servlces are excepted from the lmpositlon of
and serylce tax and the use tax.

Professlonal Servlces.

ts.

8.1.1.1 Professlonal servlees, as deflned ln Sectlon 2 of these
regulationsr are rendered by physlclans, dentlsts, lawyers, certlfied public
accountants, publ fc accountants, optometrl sts, archl tects, profqsslo.ta]
englneers, reglstered professlonal nurses, veterlnarlans, 1 lcensed physlcal
therapists, ophtha'lmologlsts, chlropractors. oodlatIlsts. embalmers.
ggleoglh [q_-phLs 1c I aE gq1_Ie-q I stere_d s.q.n 1tar

rl st rq@g
sed socla !_E n sed_- re_el-_-e.$e!e

rea I
-14:L _el_tgq,- and I lcensed

n vlde servlces classl fled as
es a!_d_ :gr11!ce _tax. pqrpgses inclUde_lnterlor

fores
contfgqtors. electrlcla enrol led agggls. muslclans.

ag€t! o[gsrl. . rn.d J'ntsL@m*TG'qoTnq*TiItInq-lL n&

L-oeleglfygyi nve$1gqlqtt .secttt.L!y_{u_qrdl. bookLeep:19
rlvlng school s. nurslnq home ad[lni stratorl hearlng ai

s_ffi[Lail-rnsjul,rvg br
6enerally;--the--Tax::Bepartrnent--nTTT:i;Ty-r;AgnTre-n;;:rier;f ;ssTon;in-m
activittes- fndieated- as- sueh- in- thapter- gg- of- ihe- l{est- Y{rginta- €ode: The
determinatlon as to whether ot,her actlvttles a e 'aprofeiif onal"" In nature wl I I
be_dete.rnrlned b.v= thg Statg T-ax. Dlvlslon on a cale-by-case basls unless. the

consumer

lgql-r].s

45

e_!l-e.q._Lo-_plg !_d.e_gbat a spec I f l.gj



State Tax DePartment
Iitle 110
Seri es 15

g.1.1.1 Professiona'l services, as defined in Section 2 of these

regu'lations, are 
-."nJ.""a by physicians, dentists, lawyers, cert'ified pubf ic

aciountantsj public accountants, optometrists, architects, engineers, registered
professional nu"r"r, veterinarians, physica'l therapists, -ophthalmologists'
chiropractors and llt.nt"O ".ut estate'biokers. Genera'11y, the Tax Department

will only ,..ognlze- is t'profesiional't the activit'les indicated as such in
chapter 30 of the tlest virgi.nia code. The determination as to whether other

..iiritfes are,i'iroi.triin.i" in nature ''lll 
be determlned on a case-by-case

basis. When making a determin.iion as to whether other activities fall within
the rrprofessional,t"classification, tfr. Tax Department wlll consider such things

as the ]evel of educatlon required for the activlty, the nature and extent of

nationally recognized standards for performance, lilbnsing requirements on the

State andnationat-fevef, and the extent of continuing education requirements'

g.I.I.Z Services for which a professional llcense is required

and which are provided by corporations, regard'l.ess of whether such corporations
i"" ptoi.tiionit or business,.are not subiect to the sales and service tax'
Likewise, non-professional seriices provided by a professional corporation are

subject to the tax.

8. 1. 1. 3 Professi onal persons who make sal es of tang'ib'le

personal property or who- .ng"gl'-in 'activities which are not professional

serV'lces shall collect sales and serVice tax on such sales or services' For

eiample, kennel services provided by a veterinarian are subiect to tax'

8.1.1.4 Professional services shall not be related to the

quality of performance or expertise of the person performing the service'
Professional, When used in these regu'lations, is not synonymous with excellence'

it is the type of service which muit be professional, n9t the. qualjty or manner

in which the service js performed. To'illustrate: A doctorrs serv'ices to his
patients are professional services whether or not his pat'ients are satisfied
with his performance; of, an individual may excel at repairing television sets'
but his type oi--i..ui.. (repair of ielevision sets) is . not considered
professional under these ""griations 

even though the manner in which he performs

i;-;;;;i;...0-iip.ofeisionati by his customers or by other teievision repairmen.

8.L.2 Personal Services l
g.1.2.1 personal services shall include those services done to

or performed on tne person of an individual, and such services must be directly
from one person to another. Personal services include barberlng, massaglng'

nursing, manicuring, hair setting,-tri1r wasning and dyeing, services of dental

hygienists, shoe-shining while thi shoes are worn by the tustomer, and similar
services. The determinatlon as to whether other services are personal in nature

will be determlned on a case-by-..r. basis. For further lnformation See Section

35 of these regulations.

8.!.2,2 As provlded ln Section 2 of these regqlations' personal

services are services rendered to the person of an Indlvldual wlthout, a-t th9

i"r" iir., set.iini- t"ngibt" personal 'property: Plql-ded,. That the sale of
tanglble personal property used- 

"nA 
.onturba il tFe rendErlng of the persona'l

service shalt Ue suUiilct io tai 
".'tV 

lf stated as a separate charge. In,ord31
for the serYice to be personal ln nature, lt ls necessary for tnere Eo De

37
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AGEIIDA

IJEGISLATIVE RUIJE-UAKING REVIEW COUUITTEE

tuEgDAY, itAl{ItARY 7, L992
4:00 7 zOO p.[.

Senate Finance Cornnittee Room, U-451

1. Approval of Minutes Meetings January 6, L99L

2. Review of Legislative Rules:

a. Tax, Division of - Consumers Sa1es and Service
Tax and Use Tax

b. Pharmacy, Board of Licensure of Wholesale
Drug Distributors

c. Pharmacy, Board of - Mail Order House

d. Risk and Insurance Managenent, Board of
Discontinuation of Professional Malpractice
fnsurance

Insurance Connissioner Guaranteed Loss
Ratios as Applied to Individual Sickness and
Accident Insurance Policies
Insurance Comrnissioner trTai1tr Malpractice
Insurance Covering Certain Medical and AIIied
Health Care Providers

Insurance Comrnissioner Regulation of Credit
Life Insurance and Credit Accident and
Sickness Insurance

h. Insurance Commissioner Exaniners t
Compensation, Qualifications and
Classification

i. Insurance Cornmissioner - Permanent Regrulations
on Medicare Supplement Insurance

j. Crime, Delinquency and Correction, Governorts
Connittee Protocol for Law Enforcement
Response to Domestic Violence

k. Public Safety, Division of Modified Vehicle
Inspections

3. Other business:

e.

f.

g.



t
Tuesday, January 7, L992

4:00 - 7t 00 p.n. Legislative Ru1e-Making Review Cornmittee
(Code 529A-3-101

Robert trChuckn Chambers,
nember ex officio nonvoting menber

House

Grubb, Chairman
Burk
Faircloth (absent)
Roop
Love
GaIlagher

by Mr. Grubb, Co-Chairman.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman (absent)
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley (absent)

The meeting was called to order

The ninutes of the January 6, L99L meeting were approved.

Mr. Grubb told the Cornrnittee that the first item on the agenda was
the continued consLderation of the rule proposed by the Division of
Tax, Consuners Sales and Service Tax and Use Tax. Paul Ryker,
representing Padget Business Services, and Alan Mierke, Acting Tax
Commlssioner, comrnented on the proposed rule.

Mr. Manchin moved that Section 8.1 of the proposed rule be amended
to include rrenrolled agentsrt as prof essionals. The motion was
adopted.

Mr. Love moved that the proposed rule be approved as modified and
amended. The notion was adopted.

Debra Grahan, Committee Counsel, reviewed her abstract on the rule
proposed by the Board of Pharnacy, Licensure of Wholesale Drug
Distributors, and stated that the Board had agreed to technical
nodifications. Larry Barker, Board member, answered guestions from
the Conmittee.

Mr. Chafin moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Pharmacy,
MaiI order House and stated that the Board had agreed to technical
nodifications. Mr. Barker cornmented on the proposed rule.

Mr. Manchin moved that the proposed rule be approved as nodified.
The notion $ras adopted.



-..f-

Ms. Grahan, reviewed her abstract on the rule proposed by the
Board of Risk and Insurance Management, Discontinuation of
Professional Malpractice Insurance and stated that the Board had
agreed to a technical nodification. Mark McAllister, representing the
Board, commented on the proposed. rule and answered questions from the
Cornrnittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion rras adopted.

Michael McThonas, Associate Counsel, reviewed his abstract on the
rule proposed by the Insurance Cornmissioner, Guaranteed Loss Ratios as
Applied to Individual Sickness and Accident Insurance Policies and
stated that the comnissioner had agreed to technical nodifications.
Keith Huffman, Counsel to the Comnissioner, and Hanley Clark,
rnsurance Cornrnissioner, answered quest,ions from the Conmittee.

Mr. Love noved that the proposed rule be approved as nodified.
The notion was adopted.

Mr. McThomas reviewed the rule proposed by the Insurance
Cornmissioner, ItTailrr Malpractice Insurance Covering Certain Medical
and Allied Health Care Providers and stated that the Cornmissioner had
agreed to technical modifications.

Mr. Chafin moved that the proposed rule be approved as nodified.
The notion rras adopted.

Mr. Manchin moved that the Cornmittee reconsider its action whereby
it recomrnended that the rule proposed by the Board of Pharnacy, MaiI
Order House, be approved as nodified. The notion was adopted.

Mr. Manchin moved that the proposed rule be amended to include a
section reguiring freedom of choice.

Mr. Grubb ruled that the motion was out of order as the proposed
anendnent requires an amendment to the statute.

Mr. Manchin appealed the ruling of the Chair.
Chair was not sustained.

Mr. Manchin moved that the proposed rule
anendnent be placed at the foot of the agenda.
adopted.

The ruling of the

with the pending
The motion !'tas

Mr. McThonas explained that the rule proposed by the Insurance
Cornmissioner, Regulation of Credit Life Insurance and Credit Accident
and Sickness fnsurance had been withdrawn.

Mr. Gallagher noved that the rule proposed by the Board of
Pharmacy, MaiI Order House, be laid over untitr the Comrnitteets next
meeting. The motion was adopted.



Mr. McThomas reviewed his abstract on the rule proposed by the
Insurance Cornrnissioner, Examiners, Compensation, Qualifications and
Classification and stated that the Commissioner had agreed to
technical nodifications.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion $ras adopted.

Mr. McThomas explained the rule proposed by the Insurance
Cornmissioner, Permanent Regulations on Medicare Supplement Insurance,
and stated that the commissioner had agreed to technical
nodifications.

Mr. Chafin moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. McThomas reviewed his abstract on the rule proposed by the
Governorts Conmittee on Crime, Delinquency and Correction, Protocol
for Law Enforcement Response to Domestic Violence. He explained that
he believed that the Governorts Committee had exceeded the scope of
its authority by providing for warrantless arrests and that the
Governorts Conmittee was unwilling to nodify the proposed ru1e. Mr.
McThomas distributed a proposed anendment to the proposed rule. James
Albert, Executive Director of the Governorts Cornmittee, clarified his
Committee's position with respect to the proposed rule and answered
questions from the Comrnittee.

Mr. Love noved that the proposed rule be amended in accordance
with Mr. McThomas' suggested amendments. The motion was adopted.

Mr. Love moved that the proposed rule be approved as modified and
amended. The motion was adopted.

Bllr. McThomas extrllained the rule proposed by the Division of Public
Safety, Modified Vehicle Inspections and told the Cornmittee that the
proposed rule conforns with the Emergency RuIe which was amended at
the request of the Cornmittee. First Sergeant Robert Blankenship,
representing the Division of Public Safety, responded to guestions
from the Comrnittee.

Mr. Love noved that Sections 2.2.3.3 and 2.2.3.4 of the proposed
rule be amended by deleting the word xtwor in each section and
inserting in lieu thereof , the word rtensrr in each section. The motion
was adopted.

Mr. Roop moved that the proposed rule be approved as amended. The
motion was adopted.

The meeting was adjourned.
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Charnbers, Robert rrChuckrr 
r Speaker

Grubb, David, Co-Chair

Burk, Robert W., Jr.

Faircloth, Larry V.

Brian A. Gallaqher

T.nrra Qan
, es$r

Roop, Jack

Burdette, Keith, President

Wooton, Willianr, Co-Chair

Chafin, Truman H.

Manchin, Joe, III

Tornblin, Earl Ray

Boley, Donna

Wiedebusch, Larry

TOTAL
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AMENDMENTS TO DOMESTTC VIOLENCE RULE

On page !, section 2.L by deleting |tmember of the Departnent of
Natural Resources, rl

On page I, by deleting subsection 2.2.4

On page I, by deleting section 3

On page 4, section 6.2.L after the word rrhomerr by adding rror
businessrl

on page 6, section 6.4.5 by deleting the word rrabuserl

on page 6, section 7 .2.3 after the words rfprotective orderrr by
adding rrand the the officer has actual knowledge that a valid
protective order exists. rl

On page 6, by deleting sections 7.2.4 and 7.2.5

On page 7, by deleting section 7.3.5

On page 8, section 7.5 by adding the following proviso rrProvided,
that this section does not authorize a search of the premises
unless a search warrant has been obtained or consent was given by
the occupant of the premises. rr

On page 8, by deleting section 7.6 and 7.7

On page 8, section 8.1 by deleting the words ttthe of f icer
determines that a warrantless arrest is appropriate or thatrr and
by deleting I'in the event that a warrantless arrest for a
misdemeanor is authorizedrt and by deleting the word rrlfrr frorn the
sentence rrlf a warrant is necessary. . . rl

On page 9, by adding the following:
9.L.4 Advise the victirn or victiras that upon request of

the victin or victims the officer will provide transportation
for, or facilitate transportation of the victiur or victims to a
shelter or the appropriate court where there is reasonable cause
to believe that such victim or victims have suffered or are
tikely to suffer physical injury.

9.1.5 Provide transportation for or facilitate
transportation of the victiur or victims upon the request of such
victin or victims to a shelter or the appropriate court where
there is reasonable cause to believe that such victin or victims
have suffered or are likely to suffer physical injury.
On page 10, section 10.7.1- by deleting the words rrshould arrest
the assailant upon probable cause to believe that a crime has
been cornrnittedrr and in lieu thereof insert the following rrshould
arrest the assailant if the officer observes the conmission of a
crimerl



On page 11,
rr inf ormrr and
remainder of

section LL.3 by
deleting rrsuch

section l-l-. 3

replacing the
condition mav
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include. . . rr to the
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AGEITDA

IJEGISLATM RI[,8-!.IAKING REVIEW COUUITTEE

ifauuary 16, L992
{ 3 00 p.m.

Senate Finance Conmittee Room, tt-451

1. Approval of Minutes Meetings January 7, L99Z

2. Review of Legislative Rules:

a. Pharmacy, Board of - Mail Order House

b. Labor, Division of West Virginia
Contractorts Licensing Act

3. Other business:



Thursday, January 16, L992

4:00 5:00 p.m.

SPECIAIJ }TEETIIIG

Legislative Rule-Making Review Conmittee
(Code 529A-3-10)

Robert rrchuckrr Chambers,
member ex officio nonvoting nember

House

Grubb, Chairnan
Burk
Faircloth
Roop
Love
Gallagher

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
BoIey

The neeting was calred to order by I{r. wooton, co-chairnan.

The minutes of the January 7, Lg9L, meetingt were approved.

Mr. Wooton told the committee that, based on the concern of some
Conmittee members, the State Tax Cornmissioner has agreed to furthernodify the Severance Tax RuIe by deleting the word rrblendingtt fronSection 4.1.1 of the proposed rute. AIan Mierke, Acting stite Tax
cornnrissioner, responded to guestions from the committee.

Mr. Manchin moved that the State Tax Comrnissioner withdraw thenodification to the proposed rule filed in the Secretary of StatetsOffice on the January 10, Lgg2, and that the Commissioner file anodification to the proposed rule containing the nodification
regarding blending. The notion was adopted

Debra Graham, Conmittee Counsel, explained that the rule proposed
by the Board of Pharmacy, Mail order ttouse, had been laid ovei aL ttre
Cornrnittee's last meeting with a motion pending by ttr. Manchin that theproposed rule be amended by adding a section on freedom of choice.Larry Barker, Board Member, conmented on the proposed amendment.

Mr. Manchints notion was adopted

Ms. Graham reviewed her abstract on the rule proposed by theDivision of Labor, West Virginia Contractor's r-,iceinsfng act] andstated that the Division has agreed to technical nodifications.' RoySmith, Conmissioner of Labor, distributed proposed nodifications tosections 4.7 and 5.4 of the proposed rule ana inswered guestions fromthe Comrnittee. Mike Clowser, representing the Contractois Associationof West Virginia, and Winfield Strock, Chairnan of the Contractor
Licensing Board, arso answered questions fron the committee.



I.Ir. Grubb moved that sections 4.7 andnodified in accordance with the proposed
the Division.

Mr, Grubbrs motion was adopted.

Mr. Manchin moved that Section 5.5 of the proposed rule benodified to allow a 15 day grace period for the renewal of licensesand that the penarty for ra{e renewal be reduced fron gzso to $roo.The notion hras adopted.

I[r. Manchin moved that the proposed rule be approved as modified.The notion lras adopted.

ur- Grubb moved that, the comnitteers staff be directed to draft abill of authorization for each rule consiaeiLa tr tne committee, tocause the bills to be introduced in both Houses uider the =ponso"Lhipof t!" respective Cornrnigg"" Chair and to prepare and submit thecomrnitteets report to the Legisrature. The noiio-n was adopted.
The meeting was adjourned.

5.4 of the proposed rule
nodif ications distributed

be
by
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No ricensed pharrnacist or pharmacy or any other person,
partnership, corporation, or any entity who is regurated. by
the west virginia Board of Phannacy sharl enter into any agreement
or arrangement with any private or pubric third party payor,
insurance company, health maintenance organization, health care
service corporation, hospitar or nedicar sernrice corporation, or
enployee benefit pran whereby in any way a patient, is denied,
linitedr or restricted, to choose a pharuracist or pharmacy or
pharrnaceutical se:rricer or whereby in any lray a patient is denied
face-to-face oral consultation with a pharmacist ricensed, by the
West Virginia Board, of phannacy.



4o*/on/ *ra4z-

pecialty contractor.
1 ) dr:nvall speclalty contractcr

(2) excavation specialty contractor
3 ) landscaplng specialty contractor

masonry specialty contractor
5 ) remodeling and repalr speclalty contractor
6 ) resldentlal asphalt specialty contractor
7 | resldenti.al concrete specialty contractorg) residentlal pools specialty ccntractor
9) resrdentlal slding specialLy ccntracEor
10 ) roofing specialty contractor

5.3. The Board will conduct e:<aninatrons quarterly and at
such other tlmes as ic considers necessary. The Board shall make
available to all applicants. on request, dn annuai schedule of
examlnatlon locations and dates. The Board shall notify all
appllcants f or examlnation of the date, place , and t,1ne of
examination at least fifteen (15) days prlor to the scheduled date.

5 .4 . The applicant must t,ake an examinat,ion in each
classification for which a license is desired. Exaninations shall
be nade available by a prlvat,e test,ing agent (s ) approved and
cert,ified by the Board to conduct such exanlnations. Examination
fees w111 be charged for each classlficatlon examinatlon requested
and slrail be the responslbility of the lndivldual appllcant,. All
e-xamlnation fee(s) shall be paid directly to the approved testlng
agenE.

The lndividual taking an examlnation on behalf of an entlty
seeking llcensure must be the owner, a partner, a corporate offlcer
or a fu11-tine employee of the entity. Upon the ternlnation of the
relationship of the lndivldual who took the examination to obtaln
a llcense for an entltv. the entltv shaII. within thlrtv (30) davs
of that terminatlon, deslanate a new indivldual for re-exanination.

SECI1ON 6, DTSCIPLINARY POWERS OF TTIE BOARD

5. i. The Board may take the following disciplinary
actions fcr causes defined in ?W Code 2].-LL-14:

I tt ,

(a) pernanently revoke a

(b) suspend a license for
(c ) ce]lsure or reprinand

(d) impose iimliations or
of a llcensee;

residenEial contractor; or

s
(

(

(

)

license;

a specified period;

a licensee;

conditions on the professional practrce

11



r"l!' code z]--Li-15(c), and payment the appropriate license fee, Ehetsoari' shall issue a contractor's llcense without examlnation.

4.4. Any person deslring a license shaII, at the time ofapplrcation, pdy the annuaL fee of $ 1o0.oo. Except that in thecase of a sole proprietorship conducting busines! only as anErectrical contractor where the business owner rrotas anelec;rician's llcense lssued. under the provlsions wv cod.e 29-38-4and 5rrovides proof thereof to the commissioner, the annual fee lss20.00.

4.5. A license issued under the provlsions of this rule1s valiC fcr twelve months from the date of issue unless soonerrevoked for cause.

4.6. The holder of a val1d llcense may renew the licenseon or before :he e:<piratlon date by maklng renewal application onforms provlcred by the Board. and pawent oi the appropriate fee asset forth in section 4.4 of this ruLe. rf Ure renlwat appllcationis made after the expiratlon d,at,e, the appllcant 1s riquired toPdY' in addltlon to the annual renewal fee, a penalty fee of$250.00: Provlded, that no ricense which has lapsedtor a perlod, oftwo years or more nay be renewed. A renewal of a license may becondltlonal by actlon of the Board und.er the provlslons of W cod,e2L-LL-13 and 21-11-14. The Board, w111 provide each licensee with arenewal notice at least thirty ( 3oj d,ays 1n ad,vance of theexpirat:.on date.

4.7 - A copy of the llcense must be posted, in aconsplcuous posltlon at every construction site where work is belngdone by the contractor. The contractor's llcense number shall b;lncluded in all contracting advertisenents and, all fully executed,and blnding contracts. No bid slrall be acceeted which d.oei not bear
On itS faec tha rrnntr=a{-AFr d 1i ^^--^ -..-L--

4.8. The buildlng inspector or other authorlty of anyincorporated municlpality or other polltical subdlvlsj.on in thlss-tate charged wlth the duty of issuing building or other permltsfor consEructlon as deflnei in thls rule, sha1l not issue suchpermrts tc any person who does not possess a valld conLractor,slicense when requ:red by this ru1e.

4.9. The Board may issue a conditional license to aperson for blddinqr purposes only. A person may apply for aconditlonal license on special forris provlded, by thl eoard, and thepaylnenE of a conditional llcense fee of g 50:00. A cond,itionallicense j-s valid for sixty (Go) d,ays from the d.ate of issue. underno clrcumstances nay a person perform work or services forccnpensatron under a conditionai rlcense. rf the hold,er of aconditlonal license becomes a successful brd.der and, wiIl beperfornlng contracting work in west virglnia, the holder must makeapprrcation fcr a contractrcr's Ilcense before work can commence.
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EMERGENCY RttLES IN EFFECT ON APRIL 1, 1991

TITLE AGENCY SERIES RI'LE TITLE FILED/EFFECTIVE

26 vet Medicine 4 standards of Practice July 15, L99I
(New RuIe) Effective

. July 15, t99I

26 Vet Medicine 5 Limited Licensure July 15, 1.991
(New RuIe) Effective

July 15, 1991

26 Vet Medicine 5 schedule of Fees (Neer Rute). JuIy 15, L99L
Effective
July 15, 1991
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