WEST VIRGINIA LEGISLATURE
JOINT COMMITTEE ON GOVERNMENT ORGANIZATION
STATE CAPITOL
CHARLESTON, WEST VIRGINIA 25305

2007-2008 Report
of the

Joint Standing Committee on Government Organization

to the
Joint Committee on Government and Finance

During the 2007-2008 Interim Session, the Joint Standing Committee on Government Organization
has had under consideration the following topics:

1.

2.

Continuation of the Board of Registration for Professional Engineers

Continuation of the WV Acupuncture Board

Continuation of the WV Board of Examiners in Counseling

Termination of the Blennerhassett Island Historical State Park Commission

Sunrise Review of the Regulation of Elevator Workers

SCR 52, Requesting Joint Committee on Government and Finance study feasibility of
constructing covered promenades and handicapped ramps on Capitol second floor outdoor

walkways

SCR 55, Requesting Joint Committee on Government and Finance study authorizing
municipalities means to satisfy liens

SCR 63, Requesting Joint Committee on Government and Finance study regulating
Professional Employer Organization industry

The Committee and its Subcommittees met throughout the Interims, held discussions and had
presentations regarding each topic.



The Committee reports:

As to 1, a Bill to continue the Board of Registration for Professional Engineers to 2013, with the
recommendation that it do pass.

As to 2, a Bill to continue the WV Acupuncture Board to 2019, with the recommendation that t do pass.

As to 3, a Bill to continue the WV Board of Examiners in Counseling to 2019, with the recommendation
that it do pass.

As to 4, a Bill to terminate the Blennerhassett Historical State Park Commission, with the
recommendation that it do pass.

As o5, a Bill to regulate elevator mechanics and apprentices, with the recommendation that it do pass.
As to 6, no recommendation.

As to 7, a Bill to authorize municipalities to adopt ordinances to file liens against property for delinquent
service fees; and,

A study resolution to study the authority of municipalities to recoup the costs of demolition of
dilapidated buildings,

With the recommendation that they each do pass.

As to 8, a Bill to regulate Professional Employer Organizations, with no recommendation as to its
passage.

A copy of each draft is attached to this report.
Respectfully Submitted,

Senator Edwin Bowman D

%»g ate Jim Morgan
Senate Co-Chair Howse Co-Chair
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H.B. / S.B.

(By Delegates / Senators)

(Introduced)

A BILL to amend and reenact the Code of West Virginia, 1931, as
amended, by adding thereto a new section, designated §30-13-25
relating to continuing the Board of Registration for
Professional Engineers.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §30-13-25, to read as
follows:

ARTICLE 13. ENGINEERS.

§30-13-25. Continuation of the Board of Registration for
Professional Engineers.

Pursuant to the provisions of article ten, chapter four of

this code, the Board of Registration for Professional Engineers

shall continue to exist until the first day of July, two thousand

thirteen, unless sooner terminated, continued or reestablished.

NOTE: The purpose of this bill is to continue the Board of
Registration for Professional Engineers until 2013.
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H.B. / S.B.

(By Delegates / Senators)

(Introduced)

A BILL to amend and reenact §30-36-20, of the Code of West
Virginia, 1931, as amended, relating to continuing the West
Virginia Acupuncture Board.

Be it enacted by the Legislature of West Virginia:

That §30-36-20, of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 36. ACUPUNCTURISTS.

§30-36-20. Continuation of the West Virginia Acupuncture Board.
Pursuant to the provisions of article ten, chapter four of

this code, the West Virginia Acupuncture Board shall continue to

exist until the first day of July, two thousand eight nineteen,
unless sooner terminated, continued or reestablished.

NOTE: The purpose of this bill is to continue the West
Virginia Acupuncture Board until 2019.
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S.B. / H. B.

(By Senators / Delegates)

A BILL to amend and reenact §30-31-15, of the Code of West
Virginia, 1931, as amended, relating to continuing the West
Virginia Board of Examiners in Counseling.

Be it enacted by the Legislature of West Virginia:

That §30-31-15, of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 31. LICENSED PROFESSIONAL COUNSELORS.

§30-31-15. Continuation of the West Virginia Board of Examiners in

Counseling.
Pursuant to the provisions of article ten, chapter four of
this code, the West Virginia Board of Examiners in Counseling shall
continue to exist until the first day of July, two thousand eight

nineteen, unless sooner terminated, continued or reestablished.

NOTE: the purpose of this bill is to continue the Board of
Examiners of Counseling until the first day of July, 2019.
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H.B. / S.B.

(By Senators / Delegates)

[2008 Regular Session]

A BILL to amend and reenact §29-8-2, §29-8-3, §29-8-4 and §29-8-5
of the Code of West Virginia, 1931, as amended, relating to
the termination of the Blennerhassett Island Historical State
Park Commission; exempting the termination of the commission
from the wind down provisions of §4-10-12; and providing for
the transfer of all remaining property and authority of the
commission to the Department of Commerce.

Be it enacted by the Legislature of West Virginia:

That §29-8-2, §29-8-3, §29-8-4 and §29-8-5 the Code of West
Virginia, 1931, as amended, be amended and reenacted, all to read
as follows:

ARTICLE 8. BLENNERHASSETT ISLAND HISTORICAL STATE PARK COMMISSION.

§29-8-2. Blennerhassett Island Historical State Park Commission

compensation;—expenses termination.
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historicat—statepark-

The Blennerhassett Island Historical State Park Commission

shall cease to exist on the first day of July, two thousand eight.

The termination of the commission is exempt from the wind down

provisions of section twelve, article ten, chapter four of this

code. All members of the commission duly appointed and serving

shall cease to hold the office or perform the duties that the

office mayv provide. All property, real or tangible, all powers,

expressed or implied, and all authority granted to the commission

transfers to the Division of Natural Resources effective upon

passage of this section.

§29-8-3. General powers of Division of commerce Natural Resources
with respect to the Blennerhassett Island Historical

State Park.
The administrator of the Division of €ommerce Natural
Resources, with respect to developing and maintaining

Blennerhassett Island Historical State Park, may exercise all

powers and duties granted to himand the administrator and his or
her predecessor in respect to the development and operation of

other state parks, and in addition, is specifically authorized to:
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(1) Establish and maintain an office in the county of Wood;

(2) Exercise his or her powers in the state of Ohio to the
extent permitted by the laws of the state of Ohio;

(3) Enter into any agreement with the state of Ohio or any
person, firm or corporation therein for the provision of
electricity, water, sewer and such similar services to
Blennerhassett Island as are necessary;

(4) Own or operate, or both, individually or in conjunction
with any other public agency or any private person, firm or
corporation, such facilities and equipment as he considers
necessary or convenient for the implementation of his duties under
this article. Without limiting the generality of the foregoing,
such facilities and equipment may include boats, docks, an
amphitheatre, parking facilities, the reconstructed Blennerhassett

mansion and other buildings; and

(5) PLUIllul\jatU rtries et J_cgulatiuua Propose rules for

legislative approval, in accordance with the provisions of chapter

twenty-nine-a of this code, to implement and make effective the

powers and duties vested tmrhim by theprovistoms—of provided in

this article and take such other steps as may;—imrhis—discretions
be necessary or expedient for the proper and effective development
of Blennerhassett Island and related locations in the county of
Wood into a major educational, cultural and recreational

attraction.
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§29-8-4. Duties of Division of commerce Natural Resources with

respect to the development of Blennerhassett Island.

Within the 1limit of funds available from this state, the
United States and any other source, whether public or private, the
administrator shall:

(1) Plan and execute a program for the development of
educational, cultural and recreational attractions related to
events known or Dbelieved to have occurred on and near
Blennerhassett Island; and

(2) Plan and execute a program for the development of
Blennerhassett Island and related locations in the county of Wood
so as to preserve and enhance the island and related locations as
a significant historical, natural and archaeological resource of

importance to this state and the nation.

T . . 1o o . | o =l ] I . . L3N =] LN =
AT Lad.L.L_YJ.ll\j VUUL ITTS UUulL1LTO Ui AT L SUU LV Ioi1UILS \1]) allld \< ) Vi
P e h o 11 A e P | ol la . i,
LIIL o o T LU LLIULT, 1TC olId Ll Ly, dO I al [= ) pLactcliialulty, dULIT LT co Ul
=], A ] ol o =1 al F e J =l 5 .
L TCUCUNNIMMTITUa U LTUILTS [=yyiw ] MLallos LOUL UEVELUMITIIL CUlTUCA LIS 1T LI

] = 1 Wad L bt | b . il . 3 ul . !
UUCUNIKITULS i TpibalTuU  LUL Cne—Drermnernassect Irotorrcar CUNNMIo S LUl

h) e = A P, koo Yl | Jo - h P e ! 1 1 . . .
SOOI tTreT— o TIIe DDrelnernmassett I StorTCcarr parks Cullliilos Iull—uwllh LT

o N =l L h ] ] . =
CIULUJLY,; VIl LlivUdodlliu ITTITC ITUITU I TU STVTIILY T LALVS,

| IR s | ol o= | { AY 0 K e . -] | i =
Jdii LLAUITU "do LULLUWO. [Y=w) SUllliary LUl e 1LUL LTS U VT LUPIIRTITL UL
i | 1o - b od l | Lla) b . | . ] L A - e =
DITIIITLIIdooT ULl 1ol1Aallld, VLo PilyolIvdadl llido LT L pIdall, o) TITLTLPYLTULIVT
. | Lol . . 1 . o = L A 1 e ot Q
fidotLT L Ppilall, (U CITVITUINIKKITL DL LiliPa. L allld </ ML AT U il TUULTTUIILNL O
Tmpact—



1

10

11

12

13

14

15

16

17

18

§29-8-5. Cooperation of state agencies and local government with

Blennerhassett historical-state parkcommissionand the

Division of commerce Natural Resources; powers of local

government with respect to development.

(a) All other state and local governmental personnel and
agencies shall cooperate to the fullest possible extent with the
commission and the division to accomplish the proper and effective
development of Blennerhassett Island and related locations in the
county of Wood into a major educational, cultural and recreational
attraction.

(b) The county of Wood, the city of Parkersburg, any other

municipality in the county and any board, commission, authority,

agency or other office—~created—under authu;ity thereof authorized

legal entity may;—im—tts—disceretion; engage in any activity or

undertaking designed to assist the—commisstomrand the division in
the proper and effective development of Blennerhassett Island and
related locations in the county of Wood into a major educational,

cultural and recreational attraction.

NOTE: The purpose of this bill 1is to terminate the
Blennerhassett Island Historical State Park Commission. The
termination shall be exempt from the wind down provisions of §4-10-
12. This action was recommended by the Legislative Auditor, the
members of the Commission, the Department of Commerce and the
Blennerhassett Foundation.
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H. B. / S. B.

(By Delegates and Senators)

[Introduced ; referred to the
Committee on .]

A BILL to amend and reenact §21-3C-1, §21-3C-2, §21-3C-7, §21-3C-8,
§21-3C-11 and §21-3C-12 of the Code of West Virginia, 1931, as
amended, and to further amend sald code by adding thereto a
new section, designated §21-3C-10a, relating to the Elevator
Safety Act; requiring annual inspections of elevators;
requiring elevator mechanics to be licensed by the Division of
Labor; authorizing legislative rules; providing for fees; and
providing civil and criminal penalties for noncompliance.

Be it enacted by the Legislature of West Virginia:

That §21-3Cc-1, §21-3Cc-2, §21-3C-7, §21-3C-8, §21-3C-11 and
§21-3C-12 of the Code of West Virginia, 1931, as amended, be
amended and reenacted; and that said code be further amended by
adding thereto a new section, designated §21-3C-10a, all to read as
follows:

CHAPTER 21. DIVISION OF LABOR.

ARTICLE 3C. ELEVATOR SAFETY.
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§21-3C-1. Definitions.

(1) "Certificate of acceptance" means a certificate issued by
the Division of Labor certifying that a newly installed elevator
has been inspected and was found to be installed in compliance with
the safety standards set forth in the American Society of
Mechanical Engineers Safety Code for Elevators and Escalators
(ASME) Al17.1-3, “Safety Code for Elevators” and ASME Al8.1, “Safety
Code for Platform Lifts and Stairway Chairlifts.”

(2) “Certificate of competency” means a certificate issued by
the Division of Labor certifying that an individual is qualified to
inspect elevators.

(3) "Certificate of operation™ means a certificate issued by
the Division of Labor certifying that an elevator has been
inspected and is safe for operation.

(4) “Commissioner” means the Commissioner of the Division of

Labor.

4 (5) "Division" means the Division of Labor.

45 (6) “Division inspector” means an employee or contractor
of the division who has been examined and issued a certificate of
competency and who only inspects elevators in state owned
buildings.

46> (7) "Elevator" means all the machinery, construction,
apparatus and equipment used in raising and lowering a car, cage or

platform vertically between permanent rails or guides and includes
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all elevators, power dumbwaiters, escalators, gravity elevators and
other lifting or lowering apparatus permanently installed between
rails or guides, but does not include hand operated dumbwaiters,
manlifts of the platform type with a platform area not exceeding
nine hundred square inches, construction hoists or other similar
temporary lifting or lowering apparatus.

(8) “Elevator apprentice” means a person who meets the

reguirements set forth in legislative rule promulgated pursuant to

this article.

(9) “Elevator mechanic” means a person who possesses an

elevator mechanic’s license in accordance with the provisions of

this article and who is engaged in the business of erecting,

constructing, installing, altering, servicing, repaliring or

maintaining elevators or related convevances covered by this

article.

+#H (10) "Freight elevator" means an elevator used for
carrying freight and on which only the operator, by the permission
of the employer, is allowed to ride.

48y (11) "Inspector" means both a division inspector and a
private inspector.

(12) “License” means a license issued to an elevator mechanic

pursuant to this article.

49 (13) “Limited use/limited access elevator” means a

passenger elevator of which use is limited by size, capacity, rise
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and speed, and access 1is limited by its location, by the
requirement of a key for its operation or by other restriction.

6> (14) "Passenger elevator" means an elevator that is
designed to carry persons to its contract capacity.

+++H- (15) “Private inspector” means a person who has been
examined and issued a certificate of competency to inspect
elevators within this state.
§21-3C-2. Inspectors; application; examination; certificates of

competency. reexamination—
(a) No person may serve as an inspector unless he or she

1

successfully completes the examination reguired—by—this—section

for Qualified Elevator Inspector (QEI) from an examination

organization approved by the Commissioner and holds a certificate

of competency for elevator inspections issued by the division.

(b) The application for—examimationr for elevator inspector
shall be in writing, accompanied by a fee of ten dollars, upon a

form furnished by the division. The applicant shall state his or

her soctat—securityrumber; level of education, previous employers,
the period of employment, the position held with each employer,
and other information required by the division. The applicant

shall also submit a copyv of his or her QFI card, and a letter from

one of his or her previous employers concerning his or her
character and experience.

(c) Applications which contain any willfully submitted false



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

or untrue information shall be rejected.
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article and legislative rules promulgated by the division.
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¢ (e) Any person hired as a private inspector by a county or
municipality shall possess a certificate of competency issued by
the division.

<y (f) The division may hire division inspectors or enter
into a contract for the services of a division inspector so long as
the inspector has been certified competent by the division. The

division may hire an inspector supervisor who shall supervise the
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inspection activities under this article.
§21-3C-7. Safety equipment.

T 1o

Ever assenger elevator wiretter—rrot—suclhr—etevator—hss Preen
Y p g 7

tmuse—for—fivevyears—or—tonger; shall be equipped, maintained and
operated in a safe manner in accordance with legislative rules
promulgated by the division as authorized by this article.
§21-3C-8. Certificate of operation; renewal.

A certificate of operation for any elevator may not be issued

until the elevator has been inspected for safety and the inspection

report filed with the division. Wtihr—the—exceptionr——of—tire
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five—years—or—more—shatti—pe—required—to—Pe—inmspected: The
certificate of operation shall list the date of inspection and
shall expire one vyear after the date of inspection. The
certificate of operation shall be conspicuously posted in the
elevator at all times. An expired certificate of operation shall
be renewed in the manner that the prior certificate was obtained.

§21-3C~-10a. License requirements for elevator mechanics:

contractors license required; supervision of elevator

apprentices required.

(a) On and after the first day of January, two thousand ten,

no _person may engage or offer to engage in the business of

erecting, constructing, installing, altering, servicing, repairing

or maintaining elevators or related convevances covered by this
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article in this state, unless he or she has a license issued by the

Commissioner of Labor in accordance with the provisions of this
article.

(b) A person licensed under this article must:

(1) Have in his or her possession a copy of the license issued

pursuant to this article on any job on which he or she is

performing elevator mechanic work; and

(2) Be, or be employed by, a contractor licensed pursuant to

the provisions of article eleven, chapter twentv-one of this code.

(c) An elevator apprentice mav work onlyv under the direct

supervision of a licensed elevator mechanic, as set forth in

legislative rules promulgated pursuant to this article.

§21-3C-11. Disposition of fees; legislative rules.

(a) The Division shall propose for—promutgatiomr—Tegistative

rutespurstwarmt—to rules for legislative approval in accordance with

the provisions of article three, chapter twenty-nine-a of this

code, tmorder—to—imptrement for the implementation and enforcement

of the provisions of this article, which shall provide:

1) Standards valifications and procedures for submittin

applications, taking examinations, and issuing and renewing

licenses, certificates of competency and certificates of operation:

(2) Qualifications and supervision reguirements for elevator

apprentices;

(3) Provisions for the granting of licenses without
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examination, to applicants who present satisfactory evidence of

having the expertise required to perform work as defined in this

article and who apply for licensure on or before the first day of

July, two thousand ten: Provided, That if a license issued under

the authority of this subsection subsequently lapses, the applicant

may, at the discretion of the Commissioner, be subject to all

licensure reguirements, including the examination:

(4) Provisions for the granting of emergency licenses in the

event of an emergency due to disaster, act of God or work stoppage

when the number of persons in the state holding licenses issued

pursuant to this article is insufficient to cope with the

emergency;,

(5) Provisions for the granting of temporary licenses in the

event that there are no elevator mechanics available to engage in

the work of an elevator mechanic as defined by this article;

(6) Continuing education requirements;:

Q

(7) Reciprocity provisions;

-
Q

(8) Procedures for investigating complaints and revoking or

suspending licenses, certificates of competency and certificates of

operation, including appeal procedures;

(9) Fees for testing. issuance and renewal of 1licenses,

certificates of competency and certificates of operation, and other

costs necessarv to administer the provisions of this article;

(10) Enforcement procedures; and
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(11) Any other rules necessarv to effectuate the purposes of

this article.

(b) The rules proposed for promulgation pursuant to subsection
(a) of this section shall establish the amount of any fee
authorized pursuant to the provisions of this article: Provided,
That in no event may the fees established for the issuance of

permits certificates of operation exceed fifty dollars.

(c) All fees collected pursuant to the provisions of this
article shall be deposited in an appropriated special revenue
account hereby created in the State Treasury known as the "Elevator
Safety Fund" and expended for the implementation and enforcement of
this article: Provided, That amounts collected which are found
from time to time to exceed funds needed for the purposes set forth
in this article may be transferred to other accounts or funds and
redesignated for other purposes by appropriation of the
Legislature.

(d) The Division may enter into agreements with counties and
municipalities whereby such counties and municipalities be
permitted to retain the inspection fees collected to support the
enforcement activities at the local level.

(e) The Commissioner and his or her Deputy Commissioner or any

compliance officer of the Division as authorized by the

Commissioner may consult with engineering authorities and

organizations concerned with standard safety codes, rules and
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requlations governing the operation, maintenance, servicing,

construction, alteration, installation and the qualifications which

are adequate, reasonable and necessary for the elevator mechanic

and inspector.

§21-3C-12. Penalties.
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(a) On and after the first dayv of January, two thousand ten,

the Commissioner may issue a cease and desist order to any person

engaging in the business of erecting, constructing, installing,

altering, servicing, repairing or maintaining elevators or related

convevances covered by this article in this state without a

license, or inspecting elevators or related convevances covered by

this article without a certificate of competency, or operating an

elevator or related convevance covered by this article without a

certificate of operation.

(b) Any person who violates a cease and desist order is guilty

of a misdemeanor and, upon conviction thereof, is subject to the

following penalties:

(1) For the first offense, a fine of not less than two hundred

dollars nor more than one thousand dollars;

10



10

11

12

13

14

15

16

17

18

19

(2) For the second offense, a fine of not less than five

hundred deollars nor more than two thousand dollars, or confinement

in jail for not more than six months, or both;

(3) For the third and subsequent offenses, a fine of not less

than one thousand dollars nor more than five thousand dollars, and

confinement in jail for not less than thirty days nor more than one

vear.

(c) Fach day that a person violates a cease and desist order

or is otherwise not in compliance with the provisions of this

article constitutes a separate offense.

(d) The Commissioner of Labor may institute proceedings in the

circuit court of the county where the alleged violation of the

provisions of this article occurred or are occurring to enjoin any

violation of any provision of this article. A circuit court by

injunction may compel compliance with the provisions of this

article, with the lawful orders of the Commissioner of ILabor and

with any final decision of the Commissioner of Tabor. The

Commissioner of Labor shall be represented in all such proceedings

by the Attornev General or his or her assistants.

11
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PEO 1-1-08 draft

H. B. / S. B.

(By Delegates and Senators)

[Introduced ; referred to .]

A BILL to amend the Code of West Virginia, 1931, as amended, by

adding thereto a new article, designated §33-46A-1, §33-46A-2,
§33-46A-3, §33-46A-4, S§33-46A-5, §33-46A-6, §33-46A-7, §33-
46A-8, S§33-46A-9, §33-46A-10 and §33-46A-11, all relating to
Professional Employer Organizations; providing declaration of
purpose and intent; providing definitions; clarifying rights,
duties and obligations unaffected by the article; requiring
license from the Insurance Commissioner toO engage in the
business of a Professional Employer Organization; setting
forth licensure requirements; providing for legislative and
emergency rules; authorizing the Insurance Commissioner to
establish licensure and other fees; setting forth requirements
for Professional Employer Agreements; allocating tax credits,
status, incentives and liability; providing requirements for

workers’ compensation coverage; providing requirements for
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unemployment compensation coverage; providing enforcement

measures including penalties; requiring study of health plans;

and prohibiting self-funded health plans.
Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new article, designated §33-46A-1, §33-46A-2,
§33-46A-3, §33-46A—-4, §33-46A-5, §33-46A-6, §33-46A-T7, §33-46A-8,
§33-46A-9, §33-46A-10 and §33-46A-11, all to read as follows:

CHAPTER 33. INSURANCE.

ARTICLE 46A. PROFESSIONAL EMPLOYER ORGANIZATIONS.

§33-46A-1. Purpose and intent.

The Leagislature hereby finds that:

(1) Professional employer organizations (hereinafter "PEOs")

provide a valuable service to commerce and the citizens of this

state by increasing the opportunities of employers to develop cost-

effective methods of satisfving their personnel reguirements and

providing employvees with access to certain employment benefits

which might otherwise not be available to them;

(2) PEOs operating in this state should be properly

recoagnized and requlated by the Insurance Commissioner; and

(3) Anvy allocation of emplover duties and responsibilities

between a PEO and a client-employer pursuant to this article should

preserve all rights to which covered emplovees would be entitled

under a traditional employment relationship.
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§33-46A-2. Definitions.

{(a) "Administrative fee" means the amount charged to a

client-emplover by a PEO for professional employer services. It

does not include amounts paid by a client-employer to the PEO for

wages and salaries, benefits, payroll taxes, withholding, or

assessments paid by the PEQ to or on behalf of covered employees

under the professional employer agreement.

(b) "Client-emplover" means an employver who enters into a

professional emplover agreement with a PEO.

(c) “Commissioner” means the Insurance Commissioner of West

Virginia.

(d) "covered emplovee” means a person employved by a client-—

employver pursuant to the terms of a PEQ agreement or by operation

of law. Persons who are officers, directors, shareholders,

partners, and managers of the client-employer and who perform day-

to-day operational services for the client-employer will be covered

employvees to the extent expressly set forth in the professional

emplover agreement.

(e) "PEQ group" means two or more PEOs that are majority

owned or commonly controlled by the same entity, parent, or

controlling persons.

(f) “Person” means a natural person or a legal entitv,

including, without limitation, a sole proprietorship, firm,

partnership, limited liability company, association, trust or
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corporation.

(q) "professional employver agreement" means a written

contract bv and between a client-employer and a PEO under which a

PEO contracts to provide professional employer services for an

administrative fee.

(h) "pProfessional employer organization" or "PEQO" means a

person engaged in the business of providing professional emplover

services, regardless of its use of the term, or conducting business

as a "staff leasing company.," "registered staff leasing company,"

"emplovee leasing company,"” "administrative employer," or any other

name. For purposes of this article, the following is not a PEO:

(1) A person who shares employees with a commonly-owned

company within the meaning of section 414 (b) and (c) of the

Tnternal Revenue Code of 1986, as amended, but neither holds itself

out as a PEO nor enters into professional emplover agreements as

its principal business activity;

(2) An independent contractor who assumes responsibility for

the product produced or service performed by a person or his or her

agents and who retains and exercises primary direction and control

over the work performed; or

(3) A person who provides temporary help services.

(i) “professional employer services” means functions which

are customarilv exercised by an employer with respect to its

emplovees, including but not limited to hiring, firing and
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disciplining employees, paving wages, withholding and paving

payroll taxes and maintaining emplovee benefit plans other than

health insurance plans, as allocated to a PEQO in a PEQO agreement.

(i) “Worksite emplovees” means persons employved by a PEO and

not by a client-emplover.

§33-46A-3. Rights, duties and obligations unaffected by this
article.

(a) Nothing in this article or in any professional emplover

agreement affects, modifies or amends any collective bargaining

agreement, or the rights or obligations of a client—emplover, PEO,

or covered emplovee under the Federal National Labor Relations

Article, the Federal Railway Labor Article or article one-a,

chapter twentv-one of this code.

(b) Nothing in this article or in any professional employer

agreement:

(1) Diminishes, abolishes or removes rights of covered

employees as to a client-employer or obligations of a client-

emplover to covered emplovees existing prior to the effective date

of the professional employer agreement;

(2) Affects, modifies, or amends any contractual relationship

or restrictive covenant between a covered employee and a client-

emplover in effect at the time a professional employer agreement

becomes effective;

(3) Prohibits or amends or any contractual relationship or
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restrictive covenant that is entered into subsequent to the

effective date of a professional emplover agreement between a

client-employer and a covered employvee; oOr

(4) Diminishes, abolishes or removes the legal obligations of

an emplover to its employees.

{(c) A PEO has no responsibilityv or liability in connection

with, or arising out of, any existing or new contractual

relationship or restrictive covenant between a covered employee and

a client-emplover unless the PEO has specifically agreed otherwise

in writing.

(d) This article does not create any new or additional

enforceable right of a covered emplovee against a PEO that is not

specifically provided by the professional employer agreement, this

article or by operation of law.

(e) A PEO is entitled to enforce only those emplover rights

and is subiject to only those obligations specifically allocated to

the PEO by the professional employer agreement or this article;

(f) The client-emplover is entitled to enforce those rights

and obligated to perform those obligations allocated Dby the

professional emplover agreement and this article, as well as any

rights and obligations of an employer not specifically allocated to

the PEO bv the professional employver agreement, this article or by

operation of law.

(£) Nothing in this article or any professional emplover
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agreement affects, modifies or amends any state, local or federal

licensing, registration or certification regquirement applicable to

a client-employver or covered employee.

§33-46A-4. Licensing requirements.

(a) Except as otherwise provided in this article, no person

mayv provide, advertise, or otherwise hold himself, herself or

itself out as providing professional employer services to client-

employvers in this state, unless licensed under this article.

(b) Every PEQ operating within this state as of the effective

date of this article must obtain a license under this article no

later than the thirtieth day of September, two thousand eight.

(c) Each applicant for licensure under this article shall

provide the commissioner with the following information:

(1) The name or names under which the PEO conducts business;

(2) The address of the principal place of business of the PEO

and the address of each office it maintains in this state;

(3) The PEQ's taxpayer or employer identification number;

(4) A list by jurisdiction of each name under which the PEO

has operated in the preceding five years, including any alternative

names, names of predecessors and, if known, successor business

entities;

(5) A statement of ownership, which shall include the name

and evidence of the business experience of any person who,

individually or acting in concert with one or more other persons,
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owns or controls, directly or -indirectly, twentyv—five percent or

more of the equity interests of the PEO;

(6) A statement of management, which shall include the name

and evidence of the business experience of anv person wWho serves as

president, chief executive officer, or otherwise has the authority

to act as senior executive officer of the PEQ; and

(7) The PEO’s most recent audited financial statement setting

forth the financial condition of the PEO or PEQO Group, which may

not be older than thirteen months. The financial statement shall

be prepared in accordance with generally accepted accounting

principles, and audited by an independent certified public

accountant licensed to practice in the -Furisdiction in which the

accountant is located, and shall be without qualification as to the

going concern status of the PEO.

(d) An applicant may apply €to the commissioner for an

extension of time for filing its financial statement. A request

for an extension must be accompanied by a letter from an

independent certified public accountant licensed to practice in the

jurisdiction in which the accountant is located, stating the

reasons for the delay and the anticipated completion date of the

financial statement.

(e) A PEO who has not had sufficient operating history to

have an audited financial statement based upon at least twelve

months of operating history must meet the financial capacity
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requirements set forth in subsection (h) of this section, and

present financial statements reviewed by an independent certified

public accountant licensed to practice in the 4urisdiction in which

the accountant is located.

(f) PEOs in a PEO group may satisfyv the reporting and

financial requirements of this licensing law on a combined or

consolidated basis provided that each member of the PEQO Group

gquarantees the obligations under this article of each other member

of the PEO Group. In the case of a PEO Group that submits a

combined or consolidated audited financial statement including

entities that are not PEOs or that are not in the PEQ Group, the

controlling entity of the PEO Group under the consolidated orx

combined statement must guarantee the obligations of the PEOs in

the PEO Group.

(a) Within one hundred eighty days after the end of a

licensee's fiscal vear, the licensee shall apply for renewal of its

license by submitting its most recent audited financial statement

meeting the same requirements as for initial licensure, together

with any changes in the information reguired for initial licensure,

all as set forth by subsection (c) of this section.

(h) Except for limited licenses granted in accordance with

the provisions of subsection (i) of this section, each PEO shall

maintain a minimum of one hundred thousand dollars in working

capital, as defined by generally accepted accounting principles and
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as reflected in the financial statements submitted to the

commissioner with the application for initial or renewal license.

(i) The commissioner may grant a PEO domiciled outside this

state a limited license for such time periods as he or she

determines is appropriate, subiject to the following requirements:

(1) The applicant for a limited license must submit a reguest

on a form provided by the commissioner;

(2) The applicant must demonstrate that it:

(A) Is domiciled outside this state;

(B) Is licensed or registered as a professional employer

organization in another state under terms that are substantially

similar to the requirements of this article:

(C) Does not maintain an office in this state or directly

solicit client—-employers located or domiciled within this state;

and

(D) Does not have more than fifty covered emplovees emploved

or domiciled in this state on any given dav.

(i) All records, reports and other information obtained from

a PEO under this article, except for the information reguired by

subsection (c) of this section, and except to the extent necessary

for the proper administration of this article by the commissioner

or his or her agents, is confidential and may not be published or

open to public inspection other than to public emplovees in the

performance of their public duties.
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§33-46A-5. Rulemaking authority; fees.

(a) Except as provided in section eight of this article, the

commissioner may propose rules for legislative approval in

accordance with the provisions of article three, chapter twenty-

nine-a of this code, to implement the provisions of this article,

including:

(1) Procedures for the issuance and renewal of licenses;

(2) Procedures for denving, suspendinag, revoking, reinstating

or limiting the practice of a licensee;

(3) Reguirements for activating inactive or revoked licenses;

(4) Special financial requirements for small, start-up PECs;

(5) A schedule of fees; and

(6) Anv other rules necessary to implement the provisions of

this article.

(b) The commissioner may promulgate emergency rules pursuant

to the provisions of section fifteen, article three, chapter

twentv-nine-a of this code, for any purposes set forth for

legislative rules in subsection (a) of this section.

(c) All rules in effect on the. effective date of this

article, including legislative exempt rules, remain in effect until

amended or repealed.

§33-46A-6. Requirements for provisions of PEO agreements; general

requirements and provisions.

(a) FEach professional emplover agreement shall allocate the

il
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responsibility to:

(1) Pav wages to covered emplovees;

(2) Withhold, collect, report and remit payroll-related and

unemployment taxes; and,

(3) Make pavments for employee benefits on behalf of covered

emplovyees.

(b) Each professional employer agreement shall provide that

the client—-emplover shall retain the right to hire, discipline, and

terminate a covered employee: Provided, That the PEO shall have the

right to terminate a professional emplover agreement if a client-

employer refuses without good cause a reguest from t+he PEQ that the

client—emplover discipline or terminate a covered employee as may

be necessary to fulfill the PEQO's responsibilities under this

article and the professional employer agreement.

(c) Except to the extent otherwise expressly provided by the

applicable professional employer agreement:

(1) A client-employer is solely responsible for the quality,

adequacy or safetyv of the goods or services produced or sold in

client—-employer's business;

(2) A client—-employer is solely responsible for directing,

supervising, training and controlling the work of a covered

emplovee, and is solely responsible for the acts, errors Or

omissions of a covered emplovee, when the covered employee is

engaged in the business activities of the client-employer;

12
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(3) A client-employer is not liable for the acts, errors Or

omissions of a PEO, or of a covered employee of the client-employver

when the covered employee is acting under the express direction and

control of the PEO; and

(4) A PEO is not liable for the acts, errors Or omissions of

a client-emplover or of a covered emplovyee of the client-employer

when the covered emplovee is acting under the express direction and

control of the client—-emplover.

(d) A covered employee is not, solely as the result of being

a covered emplovee of a PEQO, an employee of the PEO for purposes of

general 1liability insurance, fidelity bonds, surety bonds, oOr

liguor liability insurance carried by the PEO, unless the covered

emplovee is included by specific reference in the professional

emplover agreement and applicable prearranged employment contract,

insurance contract or bond.

8€33-46A-7. Tax credits, status, incentives and liability.

(a) A client-emplover is entitled to the benefit of any tax

credit, economic incentive or other benefit arising as the result

of the employment of covered emplovees. Each PEO shall provide,

upon reguest by a client-employer or an adgency of this state,

employment information reasonably reguired by the agency

responsible for administration of any the tax credit or economic

incentive and necessary to support any reguest, claim, application,

or other action by a client-employer seeking the tax credit or

13
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economic incentive.

(b) With respect to a bid, contract, purchase order, or

agreement entered into with the state or a political subdivision of

the state, a client-employer company's status or certification as

a small, minoritv-owned, disadvantaged, or woman—-owned business

enterprise or as a historically underutilized business is not

affected because the client-employer company has entered into an

agreement with a PEO or uses the services of a PEO.

(c) This article does not relieve a client-emplover of anv

sales tax liability with respect to its goods or to the services of

its covered emplovees.

(d) Any tax upon professional employer services ' or anv

business license or other fee which is based upon gross receipts is

limited to the administrative fee of the PEO.

(e) Any tax assessed on a per capita or per emplovee basis

shall be assessed against the client-emplover for covered emplovyees

and against the professional employer organization for its worksite

emplovees.

(f) In the case of tax imposed or calculated upon the basis

of total pavroll, the professional employer organization is

eligible to apply any small business allowance Or exemption

available to the client-emplover for the covered employees for the

purpose of computing the tax.

§33-46A-8. Workers' compensation.

14
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(a) The responsibility to obtain workers' compensation

coverage for covered emplovees in compliance with all applicable

law shall be specifically allocated in the professional emplover

agreement to either the client-employer or the PEO.

(b) If the responsibility is allocated to the PEO under the

agreement:

(1) The agreement shall reguire that the PEO maintain and

provide workers' compensation coverage for the covered emplovees

from a carrier authorized to do business in this state: Provided,

That the provisions of section seven, article two, chapter twenty-

three of this chapter may not be abrogated by a PEO agreement and

the client-emplover shall at all times remain ultimately liable

under chapter twenty-three of this code to provide workers’

compensation coverage for its covered employees;

(2) The insurer shall report:

(A) Payroll and claims data for each client-emplover to the

L2 infel AR 12

commissioner or his or her designated advisorv organization in a

manner that identifies both the client—employer and PEQO; and

(B) Coverage status with respect to each client-employer in

accordance with the proof of coverage requirements provided for in

statute and rules.

(c) Workers’ compensation coverage may be provided:

(1) On a master policy basis, under which a single policy

issued to the PEO provides coverage for more than one client-

15
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emplover, and mav also provide coverage to the PEO with respect to

its worksite employees;

(?2) On a multiple coordinated policy basis, under which a

separate policy is issued to or on behalf of each client—-employer

or group of affiliated client-employers with certain payment

obligations and policy communications coordinated through the PEO;

or

(3) On any other basis approved by the commissioner.

(d) This article does not prohibit grouping together the

client—emplovers of a PEO for the purposes of offering dividend

eligibility, applying a discount to the premium charged, applying

a retrospective rating option arrangement or the use of any other

loss sensitive rating options or large deductible policies as

allowed under state law.

(e) The protection of the exclusive remedy provision of

section six, article two, chapter twenty-three of this code, shall

apply to the PEO, the client-employer, and to all covered employees

and other employees of the client-employer irrespective of whether

the PEO or the client-employer obtains the workers' compensation

coverade.

(f) The commissioner shall propose rules in accordance with

the provisions of subsection (c), section five, article two-c.,

chapter twentv-three of this code, for adoption by the Industrial

Council, to effectuate the purposes of this section, including the

16
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manner in which notice of default of a master policy must be given

to client-emplovers.

§33-46A-9. Unemployment compensation insurance.

(a) For purposes of article one-a, chapter twentv one-a of

this code, covered emplovees of a registered PEO are considered the

emplovees of the PEO, which shall be responsible for the payment of

contributions, penalties, and interest on wages paid by the PEO to

its covered emplovees during the term of the applicable

professional employver agreement.

(b) The PEO shall report and pay all required contributions

to the unemployment compensation fund using the state employer

account number and the contribution rate of the PEO.

§33-462-10. Enforcement; penalties.

() No person may offer or provide professional employer

services or use the names PEQ, professional employer organization,

staff leasing, emplovee leasing, administrative employer or other

title representing professional employer services without holding

a license issued under the provisions of this article.

(b) The commissioner shall deny, suspend or revoke the license

of a PEO if he or she finds that the PEO:

(1) Is in an unsound financial condition;

(2) TIs using methods or practices in the conduct of its

O e e P LY L e R S ~Ee iR ST S ome,

business that render its transaction of business in this state

hazardous or inijurious to its client-employvers or the public; or

17
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(3) Has failed to pay a judgment rendered against it in this

state within sixtyv days after the judgment has become final.

(c) The commissioner may, after notice and opportunity for a

hearing in accordance with the provisions of article two, chapter

thirty-three of this code, deny, suspend or revoke the license of

a PEO if the commissioner finds that the PEO:

(1) Has violated anv lawful rule or order of the commissioner

or any provision of the insurance laws of this state;

(2) Has refused to be examined or to produce its accounts,

records and files for examination, or if any person responsible for

the conduct of affairs of the PEO has refused to give information

with respect to its affairs, or has refused to perform any other

legal obligation as to an examination, when regquired by the

commissicner. For purposes of this section, persons responsible

for the conduct of affairs of the PEO include but are not limited

to members of the board of directors, board of trustees, executive

committee or other governing board or committee; the principal

officers in the case of a corporation or the partners or members in

the case of a partnership, association or limited liability

company; any shareholder or member holding directly or indirectly

ten percent or more of the voting stock, voting securities or

voting interest of the administrator; and any other person who

exercises control or influence over the affairs of the PEO;

(3) Has, without -just cause, refused to pay proper claims or

18
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perform services arising under its contracts or has, without Jjust

cause, caused covered employees to accept less than the amount due

them or caused covered employees to employ attorneys or bring suit

against the PEO to secure full payment oOr settlement of their

claims;

(4 At any time fails to meet any qualification for which

issuance of the license could have been refused;

(5) Has been convicted of, or has entered a plea of guilty or

no contest to, a felony without regard to whether the adijudication

was withheld; or

(6) Is under suspension or revocation in another state.

(c) The commissioner may, in his or her discretion and without

advance notice or hearing, immediately suspend the license of an

PEO if the commissioner finds that one or more of the following

circumstances exist:

(1) The PEO is insolvent or impaired;

(2) A proceeding for receivership, conservatorship,

rehabilitation or other delinquency proceeding regarding the PEO

has been commenced in any state; oxr

(3) The financial condition or business practices of the PEO

otherwise pose an imminent threat to the public health, safety or

welfare of the residents of this state.

(d) If the commissioner finds that one or more grounds exist

for the suspension or revocation of a license issued under this

19
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article, the commissioner may, in lieu of suspension or revocation,

order the PEO to pav to the state of West Virginia a penalty in a

sum not exceeding ten thousand dollars and upon the failure of the

PEO to pav the penalty within thirty days after notice of the

penalty, the commissioner may revoke or suspend the license of the

PEO.

(e) When a license has been revoked or suspended or renewal of

the license refused, the commissioner may reissue, terminate the

suspension or renew the license when he or she is satisfied that

the conditions causing the revocation, suspension or refusal to

renew have ceased to exist and are unlikely to recur.

§33-46A-11. Study of health plans; self-funded plans prohibited.

(a) The Joint Committee on Government and Finance shall, in

consultation with the Insurance Commissioner, study PEO health

plans and their effect on the health insurance market, including

their role in insuring the uninsured and underinsured and their

impact on the small group market, and report back to the

Legislature during the regular session of 2009, on its findings,

conclusions and recommendations, together with drafts of any

legislation necessarv to effectuate its recommendations.

(b) PEOs are prohibited from self-funding health plans for

covered emplovees of its client-emplovyers.

20



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Deling Munic Fees (Draft 2)
SB/HB

(By Senators/Delegates)

[Introduced 2008]

A BILL to amend and reenact §8-13-13 of the Code of West Virginia,
1931, as amended, relating to authorizing municipalities to
file 1liens for delinguent service fees; and requiring
municipal ordinances to have assessment and collection
procedures for the service fees.

Be it enacted by the Legislature of West Virginia:

That §8-13-13 of the Code of West Virginia, 19231, as amended,
be amended and reenacted, to read as follows:

CHAPTER 8. MUNICIPAL CORPORATIONS.

ARTICLE 13. TAXATION AND FINANCE.

PART ITII. SPECIAL CHARGES FOR MUNICIPAL SERVICES.

§8-13-13. Special charges for municipal services.

{a) Notwithstanding any charter provisions to the contrary,
every municipality which furnishes any essential or special
municipal service, including, but not limited to, police and fire
protection, parking facilities on the streets or otherwise, parks
and recreational facilities, street cleaning, street lighting,
street maintenance and improvement, sewerage and sewage disposal,

and the collection and disposal of garbage, refuse, waste, ashes,
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trash and any other similar matter, shall have plenary power and
authority to ©provide by ordinance for the installation,
continuance, maintenance or improvement of sweh the service, to

make reasonable regulations witir—respect—tirereto of the service,

and to impose by ordinance upon the users of swuch the service

reasonable rates, fees and charges to be collected in the manner
specified in the ordinance: Provided, That any sewerage and sewage
disposal service and any service incident to the collection and
disposal of garbage, refuse, waste, ashes, trash and any other
similar matter shall be subject to the provisions of chapter

twenty-four of this code.

(b) The municipality shratt ot howevers Frave may file a lien
on any property as security for payments due under such the

ordinance authorizing the service set out in this section. The

ordinance of the municipality authorizing the service set out in

this section, shall provide administrative procedures for

assessment and collection of the fees at the municipal level with

a right of appeal to the circuit court.

{(c) Notwithstanding the provisions of section four, article
eleven of this chapter, any ordinance enacted or substantially
amended under the provisions of this section shall be published as
a Class II legal advertisement in compliance with the provisions of
article three, chapter fifty-nine of this code, and the publication
area for such publication shall be such municipality.

(d) In the event thirty percent of the qualified voters of the

municipality, by petition duly signed by them in their own
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handwriting and filed with the recorder of the municipality within
fifteen days after the expiration of such publication, protest
against sweh the ordinance as enacted or amended, the ordinance
shall not become effective until it shati—e is ratified by a
majority of the legal votes cast thereon by the qualified voters of
suwch the municipality at a regular municipal election or special
municipal election, as the governing body shall direct. Voting
thereomr shall not take place until after notice. of =suweh the
submission shex:—have—deen 1s given by publication as above

provided in subsection (c) of this section, for the publication of

the ordinance after it is adopted or substantially amended.

{e) The powers and authority hereby granted to municipalities
and to the governing Dbodies thereof are in addition and
supplemental to the powers and authority named in any charters
thereof.

(f) Notwithstanding any other provisions of this section, in
the event rates, fees and charges hereiw provided for—shati—be in

this section, are imposed by the governing body of any municipality

for the purpose of replacing and in amounts approximately
sufficient to replace in its general fund such amounts as shall be
appropriated to be paid out of ad valorem taxes upon property
within the municipality pursuant to an election duly called and
held under the constitution and laws of the state to authorize the
issuance and sale of general obligation bonds of the municipality
for public improvement purposes, in the call for wirtch the election

it shall be stated that the governing body of the municipality
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proposes to impose rates, fees and charges in specified amounts
under this section for the use of one or more of the services above
specified in subsection (a) of this section, which shall be related
to the public improvement proposed to be made with the proceeds of
the bonds, no notice, publication of notice, or referendum or
election or other condition or prerequisite to the imposition of
sueh the rates, fees and charges shall be regquired or necessary
other than the legal requirements for issuance and sale of such the

general obligation bonds.
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Municipality uninhabitable or abandoned structures Draft (2)

HOUSE/SENATE CONCURRENT RESOLUTION NO.

(By Delegates/Senators)

Requesting the Joint Committee on Government and Finance study
means for municipalities to deal with uninhabitable and/or
abandoned structures and properties in municipalities and
develop workable procedures.

Whereas, Uninhabited and abandoned properties not only have
negative aesthetic qualities, but they may be hazardous to the
surrounding community; and

Whereas, The municipality may condemn and demolish the
property, but it cannot obtain reimbursement for the demolition
costs; and

Whereas, Allowing a municipality to sell the property to
satisfy the lien and retain some of the money from the sale may be
a means to help the municipality recover its costs; and

Whereas, Developing means for municipalities to deal with

uninhabitable and abandoned structures and properties is in the
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best interest of the citizens of that municipality; and

Whereas, Rehabilitating abandoned or uninhabitable structures
and properties will increase property values; and

Whereas, Increasing property value will help the state through
increasing property taxes; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is hereby
requested to study means for municipalities to deal with
uninhabitable and/or abandoned structures and properties in
municipalities and develop workable procedures; and, be it

Further Resolved, That the Joint Committee on Government and
Finance report to the Regular Session of the Legislature, 2009, on
its findings, conclusions and recommendations, together with drafts
of any legislation necessary to effectuate its recommendations;
and, be it

Further Resolved, That the expenses necessary to conduct the
study, to prepare a report and to draft necessary legislation be
paid from legislative appropriations to the Joint Committee on

Government and Finance.



