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The meeting was called to order by Mr. Minard, Co-Chair.

The minutes of the August, 26, 2008, mee|ing were approved.

Debra Graham, Chief Counsel, explained her abstract on the
rule proposed by the Division of La$or, Packaging arl.d LabeJ-iag,
42CSR10.

Mr. Fanning moved that the proposed rule be approved. The
motj-on was adopted.

Ms. Graham reviewed her abstracL on the rule proposed by the
Division of Labor , Meth,od of SaIe of Comnodi ties, 42CSR11 .

Mr. Fanning moved that, the proposed rule be approved. The
motion was adopted.

Ms. Graham explained her abstract on the rule proposed by the
State Tax Departnent, Repeal- of Valaatioa of Iataagible Perso!,al
Pzoperty l;ncJ,:adiag Stock, Aceorza,ts ReceivabJe and Stock ia Baaks
alld Capital of Sawiags and Loaa Aseociatioas, 110CSR1L, and stated
that the Department has agreed to technical modifj-cations.

Mr. Fanning moved that the proposed rule be approved. The
motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
State Tax Departnent , Combialed Retuzne Puzs:aant to an lavestigatioa
by tlre Ta:< Conni-ssior;er, 110CSR10K, and stated that the Department
has agreed to technical modifications.

Mark Morton, General Counsel for the State Tax Department,
addressed the Committee.



Mr. Burdiss moved that Lhe proposed rule be approved as
modified. The mot,ion was adopted.

Ms. Graham explained her abstract on the rule proposed by the
State Tax Departnent , West VizgiaLa Ei-Lm ladastry lrresfueat Act,
11OCSR13X, stat,ed that the DeparLment has agreed to technical
modifications and responded to guestions from the Committee.

Mr. Morton responded to guestions from the Committee.

Pam Haynes, Director of the WV Film Office, responded to
guest,ions f rom the Committee.

Ms. Brown moved additional modifi-cations. The motion was
adopted.

Ms. Brown moved that t,he proposed rule be approved as
modified. The motion was adopted.

Ms. Graham reviewed her abst,racL on the rule proposed by Ehe
State Tax Department, EJ.ectror,i'c EiJ-iag aa.d Paymeat of Special-
Distriet Excise Tax, 11OCSR39, stated Lhat, the Department has
agreed to technical modifications and responded to guestions from
the Committee.

Mr. Morton responded to guestions from the Commit'tee.

Moved to the foot of the agenda.

Ms. Graham explained her abstract, on the rule proposed by the
State Tax Departnent, WithhoJ-ding oE Deni,al of Personal lacome Tax
Refiiads from Tax Refuaids from Taxpayezs l{ho Otre l,fiiaicipaJ. Costs,
Eilales, Forfeitures, oE Per,alti.es, 110CSR40, staEed t,hat the
Department has agreed to technical modifications and responded to
questions from the Commlttee.

Mr. Morton responded to questions from the Committee.

Ms. Brown moved that the proposed rule be approved as
modified. The moti-on was adopted.

Ms. Graham reviewed her abstract on the rule proposed by t,he
State Tax Departnent , Exchaage of Iafonatioa Agireeneat Batweea the
State Tax Diwisioa aad tbe Depazfueat of Eealtb aad Ernaa Resources
Office of tb.e l;r,spector Geaeral l,tedieaid Eraud CoatroJ- Uait,
llOCSRsOE, and stated that the Department has agreed to technical
modifications.

Ms. Brown moved that the proposed rule be approved as
modified. The motion was adopted.



Ms. Graham explained that an agreement had been made regarding
the rule proposed by the State Tax Department, Eleetroaic Eiliag
anr,rd Paymeat of Speeial Distrj.ct Excise Tasc,, 110CSR39.

Ms. Brown moved that Lhe proposed rule be approved as
modified. The motion was adopted.

Ms. Graham reviewed her abstract on Lhe rule proposed by the
WII Board of Veterinary Medicine, Sc,&reduLe of .Fees' 26CSR6, stated
that the Board has agreed to technical modifications and responded
to guestions f rom the Committ,ee.

Wanda Goodwin, Director of t,he Board of Veterinary Medicine,
responded to guesti-ons from Lhe Committee the Committee.

Ms. Brown moved that t,he proposed rule be approved as
modified. The motion was adopted.

Rita Pauley, Associate Counsel, explained her abstract on the
rule proposed by Lhe WV Conmission Insurance, Continuing Education
f or Individual Insurance Producers, 114CSR42, and st,aEed t'hat the
Commission has agreed Lo technical modifications.

Ms. Brown moved that the proposed rule be approved as
modified. The motion was adopted.

Wlf Conmrission Insurance, Health Policy Rate and Form Filings'
114CSR84, was laid over.

Ms. Pauley reviewed her abstract on t,he rule proposed by the
I{\I Comnission Insurance, Preneed Life Insurance Minimum St,andards
for Determining Reserve Liabilities and Nonforfeiture Values,
114CSR86, and st,at,ed. that the Commission has agreed to technical
modifications,

Ms. Brown moved that the proposed rule be approved. The
motion was adopted.

Ms. Brown moved Eo adjourn. The motion was adopted.
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Debra Graham

Please return to Brenda in Room 132-E or Fax to 3474819 ASAP, due to payroll deadline.



TEI|WATTW ASENDA

LEGISI,ATIVE RI'LE-IIAKING REVIETV COMMITTEE

Sunday, Octobet L2, 2008
1:00 p.m. Eo 2:00 P.n.

Senate Finance Connittee Room

1. ASlproval of Minutes - Meetings of Tuesday, August 25, 2008.

2. Review of Legisl"ative Rules:

a. Labor, Division of
Packaging and LabeTing
42CSRL0

' APProve

b. Labor, Division of
Method of Sal-e of Commodities
42CSR]-l-

' APProve

c. State Tax Departnent
RepeaJ- of Val-uation of IntangibJe Personal- Property IncJuding
Stock, Accounts ReceivabJ-e and Stock in Banks and CapitaT of
Savings and Loan Associations
1_t_0csR]_L

' APProve

d. State Tax Department
Combined Returns Pursuant to an Investigation by the Tax
Commissioner
r_L0csR10K

o Approve as Modified

e. State Tax Departnent
West Virginia Fil-m Industry Investment Act
1_r.0csRr_3x

. Approve as Modified

f. State Tax Departnent
El-ectronic FiJ-ing and Palnnent of SpeciaT District Excise Tax
L1_0CSR3 9

. Approve as Modified



g. State Tax Departnent
Withholding or DeniaJ- of PersonaJ- Income Tax Refunds from Tax
Refunds from Taxpayers Who Owe MunicipaT Costs, Fines,
Forfeitures r or PenaLtjes
11_0CSR40

. Approve as Modified

h. State Tax Department
Exchange of Information Agreement Between the State Tax
Division and the Department of Heal-th and Human Resources
Office of the Inspector Generaf Medicaid Fraud Control- Unit
110CSR50E

. Approve as Modified

i. Veterinary Medicine, I{V Board of
Schedule of Fees
26CSR6

. Approve as Modified

j. Insurance, WII Connission
Continuing Education for Individual Insurance Producers
l_l_4csR42

o Approve as Modified

k. Insurance, W\f Comnission
Health Policy Rate and Form Filings
LL4csR84

. Approve as Modified

I . Insurance, TIV Comnission
Preneed Life Insurance Minimum Standards for Determining
Reserve Liabilities and Nonforfeiture Values
1t-4CSR85

. Approve as Modified

3. Other Business



Sunday. October 12. 2008
l:00 p.m. - 2:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Minard, Chair
Fanning, Vice Chair
Prezioso

Unger
Boley
Facemyer

Legislative Bule-Makins Review Committee

Richard Thompson, ex
officio nonvoting member

House

Brown, Chair
Miley, Vice Chair
Burdiss
Talbott
Overington
Sobonya

OCTOBER INTERIM ATTENDAI\CE
Legislative Interim Meetings

Ocfober 12,13 & 14,2008

J_4
,/,
,/z

/

-tZ1"1
14
/

CSLIO





ID"

kpfltoued-o'.ra- tT\o cNl-

@LD_t.$ ]l\0ll\I- LSI$&{Q -=



1.

TENTATIW AGENDA

LEGISI,ATIVE RULE-IIAKING REVIE9il COMMITTEE

Sunday, October L2, 2008
1 :00 p.m. Eo 2:00 p.m.

Senate Finance Committee Room

Approval of Minutes - Meeting of Tuesday, August 26, 2008.

I

I

f ,ur

' APProve

State Tax Department
Repea I of VaLuation of Intanqible Personal PropertT'' f :t'''lr-t:,li;tq
Stock, Accounts Receivabl-e and Stock in Banks ancL C,i.';t;!,et -.tl'
Savings and Loan Associations
110CSR1L

o APProve

State Tax Department
Combined Returns Pursuant to an Investigation by t-he'Tax
Commissfoner
11OCSR1OK

o Approve as Modified

State Tax Department
IrJe.cf \/i roi n i a tri I m Tndtt <f rtt lnygs tmen t ACtvver L v LL9L!tLu

110CSR13X

o Approve as Modified

. State Tax Department
ELectronic Fifinq and Pavment

U\ Approve as Modifj-ed

of Special, District Excise Tax



State Tax Department
WithhoLding or Denial- of Personaf Income Tax Refunds from Tax
Refunds from Taxpayers Who Owe Municipal Costs, Fines,
Forfeitures, or Penal.ties
110CSR4 0

. Approve as Modifi-ed

State Tax Department
Exchange of Information Agreement Between the State Tax
Division and the Department of HeaLth and Human Resources
Office of the Inspector GeneraL Medicaid Fraud Controf Unit
110CSR5 0E

. Approve as Modified

Veterinary Medicine, WV Board of
Schedule of Fees
25CSR1

. Approve as Modified

Insurance, l[V Commission
Cont.inuing Educat.j-on for Individual- Insurance Producers
114CSR42

o Approve as Modified

Insurance, WV Commission
Hea1th Policy Rate and Form Filings
114CSR84

. Approve as Modified

Insurance, WV Commission
Minimum St.andards f or Determinrng
Nonforfeiture Values

dified

3. Other Business



TITLE 110
EMERGENCY RULE

STATE TAX DEPARTMENT
SERIES 13X

WEST VIRGINIA FILM INDUSTRY INVESTMENT ACT

5110-13X-5. Requirements for Tax Credit; Application for Tax Credit.

5.1.e. Upon , eligible company must begin
production within one hundred twenty (120) days of ef the tax eredit veueher er eertifieaie
or shall otherwise forfeit the right to claim any tax credit for the approved qualified project. Such forfeiture
does not preclude the eligible company from resubmitting an eligibility application for the same project at a
future date.

5.2. NOTE: All of the subsections of 5.2 need to be renumbered as follows:

All subsections are incorrectly numbered.
*Tax Dept. addendum.

I ta 
'.r-d 

ctu tcf rlcff

(1): First two lines conflict
with statute. Credits not
issued until production has
completed filming and audit
is complete.

(2) Last sentence gives
reviewing committee
discretion to extend for good
cause (e.9., SAG strike).
Does not conflict with statute

HELPS MAKE PROCESS
LESS CUMBERSOME ON
REVIEWING COMMITTEE:

Striking 6.5.a and 6.5.b does
not conflict with the statute
nor with the rules. The
language is simplified and
condensed into one
paragraph, which is 6.5.

5.2.e*a.
5.2.e2b.
5.2.e€c.
5.2.e4d.
*5.2.de

5110-13X-6. Application Receipt and Review.

6.5. In the event the Film Office determines an eligibility application to be incomplete, the Film Office shall
notify the applicant, in writing, of the reasons for that determination and shall return the incomplete
application to the applicant. The applicant may resubmit the eligibility application after correcting the
deficiencies stated in the notice, but the amended resubmitted eligibility application must be received by the
Film Office within twenty (20) days after the Film Office sends the notice, in order for the application to be

. Any amended application that is received by the Film
Office more than twenty (20) days after the Film Office sends the notice may, within the sole discretion of the
Film Office, be denied further consideration or may be added to the queue based on the actual date of
physical receipt of the amended resubmitted application by the Film Office.

6,5,a, lf an eligibility apBlieatien' theugh ineemplete' ts destgnated by the Film Offiee as
"substantially eemplete" as determined in the sele diseretien ef the Film Offiee, and if the amended

Pase I of3



- 
' 

o Fih o6u M.r*,t. rs. 
^e.nd 

aunvd,_- tuoe/t 1

appli€a*i€n$y+he+ifn€#i€e-

Offi€€=

Adding these two
paragraphs do not conflict
with the statute or the
rules.

The added language
provides a process for the
reviewing committee to
consider modifications to
the original application.
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6. . False Information. - [renumbered b/c of new 6.6 and 6.7]
6. . Complete Application. - [renumbered b/c of new 6.6 and 6.7]
6.810. Action of reviewing committee. [renumbered b/c of new 6.6 and 6.7]

S110-13X-7. Uses of Credit; unused credit; carry forward; carry back prohibited; expiration and
forfeiture of credit.

7.2.b. The expiration of the second taxable year after the taxable year in which the expenditures
were . The tax credit remaining thereafter is forfeited; or

7.5.b. Transferors and sellers shall apply to the Film Office for approval of any transfer, sale or
assignment of the tax credit. Any amount of the tax credit that has been transferred or assigned shall be
subject to the same limitations and conditions that apply to the eligible company's or seller's entitlement, use
and application of the credit. The application for sale, transfer or assignment of the credit shall include the
transferor's tax credit balance prior to transfer, the credit cefiificate number, the name of the seller, the
transferor's remaining tax credit balance after transfer, if any, all tax identification numbers for both transferor
and transferee, the date of transfer, the amount transferred, a copy of the credit cerlificate and any other
information required by the Film Office or the +ax-e+edifTax Commissioner.

###END OF COMMENTS###

7 .2.b corrects an error.

7.5.b corrects an error.
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TITLE 110
LEGISLATIVE RULE

STATE TAX DEPARTMENT

SERIES 13X

WEST VIRGINIA FILM INDUSTRY INVESTMENT ACT

5110-13X-1. General.

1.1. Scope. This Legislative Rule is promulgated to provide for the general
administration of the West Virginia Film Industry Investment Act, W. Va. Code SS 1 1-13X-1 ,

et Seg. This Rule carries out the policy and purposes of the Statute, provides ne@ssary
clarification of the provisions of the Statute, and provides for the general administration of the
Statute.

1.2. Authonty. - W. Va. Code SS 11-13X-9, 11-10-5 and 11-10-5d(f).

1.3. Filing Date. -
1.4. Effective Date. - January 1,2008.

1.5. Citation. - This Legislative Rule may be cited as $110 C.S.R., Series 13X.

Sl 10-1 3X-2. Definitions.

2.1. "Commercial exploitation" means reasonable intent for public viewing for the delivery
medium used.

2.2. "Film ffice" means the West Virginia Film Offie, which is a section of the West
Virginia Division of Tourism, which, in tum, is a division of the West Virginia Department of
Commerce.

2.3. "Direct production expenditure" means a transaction that occurs in the state of West
Virginia or with a West Virginia vendor, and includes:

2.3.a. Payment of wages, fringe benefits or fees for talent, management or labor to
a person who is a resident of West Virginia;

2.3.b. Payment to a personal services corporation for the services of a performing
artist if:

2.3.b.1. The personal services corporation is subject to West Virginia
income tax on those payments; and

2.3.b.2. The performing artist receiving the payments from the personal
services corporation is subject to West Virginia income tax; and

2.3.c. Any of the following provided by a vendor:

Page I ofl6
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servtces;

2.3.c.1. The story and scenario (script) to be used by a qualified project;

2.3.c.2. Set construction and operations, wardrobe, accessories and related

2.3.c.3. Photography, sound synchronization, lighting and related services;

2.3.c.4. Editing and related services;

2.3.c.5. Rental of facilities and equipment;

2.3.c.6. Leasing of vehicles;

2.3.c.7. Food or lodging;

2.3.c.8. Airfare if purchased through a West Virginia-based travel agency or
travel company;

2.3.c.9. Insurance coverage and bonding if purchased through a West
Virginia-based insurance agent; and

2.3.c.10. Other direct costs of producing a qualified project in accordance
with generally accepted entertainment industry practices.

2.4. "Personal services corporation" means a company that performs services in the field
of performing arts, among other fields, and meets ownership and seruice tests as determined
by the Internal Revenue Service.

2.5. "Payroll service company" means a business engaged in outsourcing solutions for
human resources, payroll, tax and benefits administration.

2.6. "Loan-out corporation" means a company owned by one or more artists that provide
the services of a performing artist to a payroll service company or a third-party production
company, i.e., an eligible company for purposes of this statute.

2.7. "Eligible company" means a person or business entity engaged in the business of
producing f ilm industry productions.

2.8. "Feature length" means in excess of forty minutes.

2.9. "Federal new markets tax credit program" means the tax credit program codified as
Section 45D of the United States Internal Revenue Gode of 1986, as amended.

2.10. "Fi|m industry production" means a qualified project intended for reasonable national
or international commercial exploitation.

2.11. "Fu||-time" employees are determined based on empioyment levels during principal
production, rather than pre-production or post-production levels. Since talent and crew work
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under different circumstances and work hours ydty, industry standards will be taken into
consideration when evaluating fulltime employees.

2.12. "Performing artist" means a person hired to perform services associated with the
artist's particular craft in any department associated with a qualified project,

2.13. "Post-production expenditure" means a transaction that occurs in West Virginia or
with a West Virginia vendor after the completion of principal photography, including editing
and negative cutting, Foley recording and sound effects, automatic dialogue replacement
(also known as ADR or dubbing), special effects or visual effects, including computer-
generated imagery or other effects, scoring and music editing, sound editing, beginning and
end credits, soundtrack production, subtitling or addition of sound or visual etfects; but not
including expenditure for advertising, marketing, distribution or expense payments.

2.14. "Qualified projecf' means a feature length theatrical or direct-to-video motion picture,
a made-for-television motion picture, a commercial, a music video, commercial still
photography, a television pilot program, a television series and a television mini-series that
incurs a minimum of twenty-five thousand dollars in direct production expenditures and post-
production expenditures, as defined by this subsection, in West Virginia. The term excludes
news or current affairs programming, a weather or market program, an interview or talk show,
a sporting event or show, an awards show, a gala, a production that solicits funds, a home
shopping program, a program that primarily markets a product or service, political advertising
or a concert production.

2.14.a. A qualified project may be produced on any single media or multimedia
program that:

2.14.a.1. ls fixed on film, digital medium, videotape, computer disk, laser
disc or other similar delivery medium;

2.14.a.2. Can be viewed or reproduced;

2.14.a.3.1s not intended to and does not violate a provision of article eight-c,
chapter sixty-one of this code;

2.14.a.4. Does not contain obscene matter or sexually explicit conduct, as
defined by article eight-a, chapter sixty-one, of this code;

2.14.a.5. ls intended for reasonable commercial exploitation for the delivery
medium used; and

2.14.a.6. Does not contain content that portrays the State of West Virginia in
a significantly derogatory manner.

2.15. "Reviewing committee" means a committee consisting of the following persons:

2.15.a The Secretary of the West Virginia Department of Commerce (or designee),

2.15.b The Secretary of the West Virginia Department of Education and the Arts (or
designee),
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2.15.c The Director of the West Virginia Film Office (or designee),

2.1s.dThe Commissioner of the West Virginia Division of Tourism (or deslgnee),

2.15.e The Tax Commissioner (or designee) and

2.15.t An additional representative of the West Virginia Film Office to be appointed
by the Commissioner of Tourism.

2.16. "Tax Commissioner" means the West Virginia State Tax Commissioner or his or her
designee.

5110-13X-3. Overview of the Tax Credits.

3.1. Purpose. - The Statute creates a tax credit program through which an eligible
company receives a tax credit for creating qualified projects in West Virginia.

3.2. Establishment of the tax credit. - Upon approval of a credit entitlement by the Film
Office, an eligible company may apply for, and the Tax Commissioner shall allow, a
nonrefundable tax credit in an amount equalto the percentage specified in this article of:

3.2.a. Direct production expenditures incurred in West Virginia that are directly
attributable to the production in West Virginia of a qualified project and that occur in West
Virginia or with a West Virginia vendor; and

3.2.b. Post-production expenditures incurred in West Virginia that are:

3.2.b.1. Directly attributable to the production of a qualified project;

3.2.b.2. For services performed in West Virginia.

3.2.c. Expenditures utilized by an eligible company as qualified investment or
qualified expenditures for purposes of establishing or calculating the tax credit authorized by
this article shall in no event be utilized by the eligible company for the purpose of calculating
or qualifying investment for claiming the economic opportunity tax credit authorized by article
thirteen-q of this chapter or the manufacturing investment tax credit authorized by article
thirteen-s of this chapter.

3.3. Tax credit allowed. - The amount of tax credit allowed to an eligible company shall
be:

3.3.a. Base allowance. - The base amount of tax credit shall be twenty-two
percent.

a 3.3.a.1. For taxable years beginning prior to the first day of January, two

- thousand ten, there shall be an additional credit of five percent.

Page 4 of 16



3.3.b. Extra allowance for hiring of local workers. - The base allowance shall be

O 
increased by:

3.3.b.1. An additional four percent if the eligible company, or its authorized
payroll service company, employs ten or more West Virginia residents during principal
production as part of its full-time employees working in the state or as apprentices working in
the state.

3.3.b.2. lf the jobs threshold required by W. Va. Code 511-13X-5(b) is met
for purposes of entitlement to the four percent extra allowance, then the additional tax credit
applies to all expenditures attributable to the qualified project for which the eligible company
receives a tax pursuant to this article. lt is not limited to costs incurred only during principal
production

3.4. Limitation of the credits. - The tax credits shall be limited as follows:

3.4.a. No more than ten million dollars of the tax credits shall be allocated by the
Film Office in any given West Virginia State fiscal year. The Film Office shall allocate the tax
credits in the order the eligibility applications therefore are received and approved.

3.4.b. The additional five percent tax credit provided for in section 3.3.a.1. shall not
be available with respect to expenditures attributable to the qualified project for which the
eligible company receives a tax credit pursuant to the federal new markets tax credit
program.

5110-13X-4. Application of the Tax Credit.

4.1. Application of the tax credit. - The tax credit shall be applied to the eligible company's
state tax burden as follows:

4.1.a. Credit allowed. - Beginning in the taxable year that direct production or post-
production expenditures are incurred, an eligible company and the owners of an eligible
company, are permitted a credit against the taxes imposed in the order specified in this
section.

4.1.a.1. Business franchise tax. -- The credit is first applied to reduce the
taxes imposed by W. Va. Code SS 11 -23-1, et seq. for the taxable year, determined after
application of the credits against tax provided in W. Va. Code S 1 1-23-17 of said article, but
before application of any other allowable credits against tax.

4.1.a.2. Corporation net income taxes. -- After application of section 4.1.a.1.,
any unused credit is next applied to reduce the taxes imposed by W. Va. Code SS 11 -24-1, et
seq. for the taxable year, determined before application of other allowable credits against tax.

4.1.a.3. Personal income tax. -- lf the eligible taxpayer is an electing small
business corporation (as defined in section 1361 of the United States Internal Revenue Code
of 1986, as amended), a partnership, a limited liability company that is treated as a
partnership for federal income tax purposes or a sole proprietorship, then any unused credit
is alfowed as a credit against the taxes imposed by W. Va. Code SS 11 -21-1, et seq. on the
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income from business or other activity subject to tax under W. Va. Code $S 11 -23-1, et seq.
or on income of a sole proprietor attributable to the business.

Electing small business corporations, limited liability companies,
partnerships and other unincorporated organizations shall allocate the credit allowed by
W.Va. Code SS 11-13X-1, et seq. among its members in the same manner as profits and
losses are allocated for the taxable year.

5110-13X-5. Requirements for Tax Credit; Application for Tax Credit.

5.1. In order for any eligible company to claim a tax credit under this W. Va. Code
SS 1 1-13X-1 , gI seq., it shall comply with the following requirements:

5.1.a. Each qualified project must incur a minimum of twenty-five thousand dollars
in expenditures in West Virginia or with a West Virginia vendor.

5.1.b. lf the qualified project contains production credits, the eligible company shall
agree, upon request by the Film Office, to recognize the State of West Virginia with the
following acknowledgement in the end credit roll: "Filmed in West Virginia with assistance of
the West Virginia Film Industry Investment Act";

5.1.c. Apply to the Film Office on forms and in the manner the Film Office may
prescribe.

5.1.c.1. The eligible company shall submit to the Film
Office one (1) completed West Virginia Film Industry Investment Act eligibility application,
with original signatures and attachments. The eligible company should submit an eligibility
application as far in advance as possible prior to the first expenditure in West Virginia.
However, an eligible company may choose to submit an application at any time during
production or after production. But the applicant runs the risk of there being no tax credits
remaining under the statutory maximum. The reviewing committee may deny the application
if it does not meet all eligibility requirements. Qualified costs incurred prior to the approval
of an application are eligible for the incentive if there are tax credits remaining within the
ten million dollar cap at the time of approval.

5.1.c.2. The application shall include, but not be limited to:

5.1.c.2.4. A completed West Virginia Film Industry Investment Act
eligibility application ;

5.1.c.2.8. A copy of the script, or, for commercials, music videos or
commercial still photography a copy of the storyboards or shot lists;

5.1.c.2.C. Proof or status of financing or distribution arrangements;

5.1.c.2.D. A copy of the budget top sheet, which contains a dedicated
column that identifies estimated direct production expenditures and post-production
expenditures that will be incurr:ed in West Virginia;
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- 
5.1.c.2.E. Signature and verification by the applicant or by a duly

It authorized representative of the applicant;

applicant;
5.1.c.2.F. The full legal name and tax identification number of the

5.1.c.2.G. The applicant's physical address, mailing address and
telephone number;

5.1.c.2.H. A certified copy of its certificate of incorporation, articles of
organization, or other similar documents that verity applicant is in good standing and
registered to do business in the state of West Virginia.

5.1.d. Application forms may be obtained from the West Virginia Film Office.

5.1.e. Upon award er a tax eredit approval of an eliqibilitv application, eligible
companymustbeginproductionwithinonehundredtwenty(12o)daysofffi

approva|,orshallothenrviseforfeittherighttoc|aimanytaxcredit
for the approved qualified project. Such forfeiture does not preclude the eligible company
from resubmitting an eligibility application for the same project at a future date. Upon written
reOuest bv the elioible companv. and prior to the expiration of the one hundred twentv (120)
dav deadline. the reviewino committee mav extend the deadline at its discretion.

- 5.2. The applicant shall submit to the Film Office information required by the Film Office to
demonstrate conformity with the requirements of this section and shall agree in writing:

S2=e* 5.2.a. To pay all obligations the eligible company has incurred or will in
future incur in West Virginia;

SJ"e +=^ 5.2,b. To publish, at completion of principal photography, a notice at least
once a week for three consecutive weeks in local newspapers in regions where filming or
production has taken place to notify the public of the need to file creditor claims against the
eligible company by a specified date;

S2.e'& 5,2.c. That outstanding obligations are not waived should the creditor fail to
file by the specified date; and

SJ*A 5.2.d. To delay filing a claim for the tax credit authorized by this article until
the Film Office delivers written notification to the Tax Commissioner that the eligible company
has fulfilled all requirements for the credit.

$2d 5.2.e. Each allocation year stands on its own. lt is necessary for a project
sponsor to file a new application for each year in order to be considered for credit allocation
in each specific year. Projects are approved on a first come, first served basis. The
maximum amount of project tax credit for any taxable year is the amount allocated by the
Film Office through the project review and certification process.

5.3. Upon completion of a qualified project, the eligible company shall:
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5.3.a. File all required West Virginia tax reports and returns for all applicable tax
years and pay any balance of West Virginia tax due;

5.3.b. All claims for the tax credit shall be filed with an expense verification report
prepared by an independent certified public accountant licensed to practice in the United
States, utilizing "Agreed Upon Progedures" which are prescribed 6y the Film Otfice in
accordance with generally accepted auditing standards in the United States. The certified
public accountant will render a report as to the qualification of the credits, consistent with
guidelines to be determined by the Film Otfice and approved by the Tax Commissioner; and

5.3.c. An eligible company claiming an extra allowance for employing local workers
shall submit to the Film Office documentation verifying West Virginia residency for all
individuals claimed to qualify for the extra allowance. The documeniation shall inClude the
name, home address and telephone number for all individuals used to qualify for the extra
allowance.

5.4 Disqualification. The Film Otfice may disqualify in whole or in part any investment or
expenditure from eligibility for tax credit if it appears that the economic substance of an
expenditure is not for services substantially rendered in West Virginia, or is for the purchase
or lease of tangible personal property not used or operated in West Virginia or is for
purchases or leases of realty not located in West Virginia.

5.4.a The Film Office may disqualifu in whole or in part any investment or
expenditure from eligibility for tax credit if it appears that the economic substance of an
expenditure or transaction constitutes self dealing or an expenditure or investment primarily
directed to or received by the purchaser or investor, or by an alter ego of the purchaser or
investor or by a related person related to the purchaser or investor or by a member of the
same controlled group as the controlled group to which the purchasbr or investor belongs.

5.4.b For purposes of this rule, the term 'controlled group" means one or more
chains of corporations connected through stock ownership with a common parent
corporation, if stock possessing at least fifty percent of the voting power of all classes of stock
of each of the corporations is owned directly or indirectly by one or more of the corporations;
and the common parent owns directly stock possessing at least fifty percent of the voting
power of all classes of stock at least on of the other corporations.

5.4.c. For purposes of this rule, the term "related person" means a corporation,
partnership, association or trust controlled by the taxpayer; or an individual, corporation,
partnership, association or trust that is in control of the taxpayer.

5.4.d. For purposes of this rule the singular case as used in this section 5.4 et seq.
includes the plural and vice versa, as circumstances may dictate;

5.4.e. For purposes of this rule, the terms "taxpayer,o "purchaser," and "investof'
a mean and include any person or entity seeking to establish entitlement to the tax credit
- addressed in this rule, or any person or entity making expenditures, or making investment or

making purchases for which the purchaser, investor or taxpayer purports to directly or
indirectly establish entitlement to the tax credit.
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5.4.t, For purposes of this rule, an entity or person is presumed to be an alter ego,
nominee or instrumentality of another person, entity or business if:

5,4.t.1, More than twenty percent of the real assets or more than twenty
percent of the operating assets or more than twenty percent of the tangible personal property
of one person, entity or business are or have been tranSferred to the other person, entity or
business, or are or have been used in the operations of the other person, entity or business,
or more than twenty percent of the real assets or more than twenty percent of the operating
assets or more than twenty percent of the tangible personal property of one business are or
have been used to collateralize or secure debts or obligations of the other person, entity or
business.

5.4.f.2, Ownership of the persons, entities or businesses is so configured
that the attribution rules of either Internal Revenue Code section 267 or Internal Revenue
Code section 318 would apply to cause ownership of the persons, entities or businesses to
be attributed to the same person, entity or business; or

5.4.f.3, Substantive control of the persons, entities or businesses is held or
retained by the same person, entity or business, directly or indirectly, or through attribution
under section 5.4.t.2 of this rule.

5.5. lf the requirements of this section have been complied with as determined by the Film
Office, the Film Otfice shall approve the tax credit and issue to the Tax Commissioner a
document granting the approprlate tax cr:edit to the eligible company.

5110-13X-6. Application Receipt and Review.

6.1. The Film Office shall determine and report to the Tax Commissioner in a manner and
at times the Film Office and the Tax Commissioner shall agree upon:

6.1.a. The eligibillty of the company and a proposed project;

6.1.b. The maximum amount of the tax credit available to the eligible company
based on estimated "direct production expenditures" and "post-production expenditures."

6.2. The Film Office shall reserve tax credits for an eligible company by:

6.2.a. Reserving the credits to eligible companies in the order in which eligibility
applications are received and approved by the Film Office;

6.2.b. Ensuring that the amount of reserved and allocated credits for the given year
does not exceed the maximum available credit as limited by statute.

6.2.c. By notifying the eligible company, in writing, of the amount of credits that
have been reserved for the eligible company and providing copies of the notification to the
Tax Commissioner.

6.3. The Film Office shall receive eligibility applications on a first-come, first served basis
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during regularbusiness hours beginning on and afterJanuary 1,2008. The Film Office shall
record the time and date Of receipt of an eligibility application.

6.4. The Film Office shall review all eligibility applications in the order of their receipt to
determine if each application is complete. When it is determined that an eligibility application
is complete, the reviewing committee will, in the orderly course of business, review the
applications in the order of their receipt to determine if the applicant and the proposed project
meet the eligibility requirements to apply for the tax credit. The reviewing committee's
determination shall be made within thirty (30) days of the eligibility application's receipt. The
eligibility application shall be considered received, for purposes of the time requirements set
forth herein, and for purposes of assigning a queue position to the application for review by
the reviewing committee, when the application is physically received by the Film Otfice.

6.5. In the event the Film Otfice determines an eligibility application to be incomplete, the
Film Office shall notify the applicant, in writing, of the reasons for that determination and shall
return the incomplete application to the applicant. The applicant may resubmit the eligibility
application after correcting the deficiencies stated in the notice, but the amended resubmitted
eligibility application rnust be received by the Film Office within twenty (20) days after the Film
Office sends the notice, in order for the apptication to be+ensr?ered maintain its initial
oosition in the queue. Any amended application that is received by the Film Office more than
twenty (20) days after the Film Office sends the notice may, within the sole discretion of the
Film Office, be denied further consideration or may be added to the queue based on the
actual date of physical receipt of the amended resubmitted application by the Film Office.

iee

limited purpeses e+ the queue pesifen ef the applieatien fer review by the reviewing

and the resubmitted app'ieatien may, within the sele diseretier ef the Film Offiee, ne denied
further eensideratien ernay he added te the queue based er the aetual date ef physieal
rceeptcf*he amended resubmitted applieatien by tl.e Film otfiee-

^ the resubmitted applieat'en may; within tl"e sele diseretien ef the Firm Otfiee, be denredt
reeeipt ef the arnended 'esubm'tted applieatien by +he Film offiee-

6.6. Requests for Increase in Tax Credit Allocation. - lf an elioible companv seeks an
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increase in the amount of tax credits for an approved qualified proiect. the elioible companv

a must submit an application for modification to the Film Office, which must be submitted bv

- and bear the same siqnature as the person who submitted the orioinal elioibilitv application.
or a dulv authorized representative. Re0uests for an increase will be placed in the order of
receipt of all applications. will be assioned a new application number and will be reviewed
separatelv from the orisinal elioibilitv application. The reviewino committee shall consider
such application at its next scheduled meetino. but within thirtv (30) davs of receiot. and mav
request additional information from applicant to assist in its evaluation of the request.
Approval will be determined usino the same criteria of the review process and based on the
availabilitv of anv remainino credits for the fiscal vear the request is received. The eligible
companv will be notified in writinq of the reviewino committee's decision.

6.7. Other Revisions to Application. - lf an elioible companv seeks to revise its orioinal
elioibilitv application for a qualified proiect for reasons other than those identified in 6.6 of this
rule. the elioible companv must submit an application for modification to the Film Office.
which must be submitted bv and bear the same sionature as the person who submitted the
orioinal elioibilitv application. or a dulv authorized representative. The reviewino committee
shall consider such application at its next scheduled meetino. but within thirtu (30) davs of
(eceipt. and mav request additional information from applicant to assist in its evaluation of the
request. Approval will be determined usinq the same criteria of the review process. The
elioible companv will be notified in writino of the reviewinq committee's decision.

€'s 6.8. False Information. - Upon the submittal of any false or misleading information by
an applicant, the Film Office may reject the application and deny further consideration of the
applicant for qualification in that and subsequent fiscal years.

s.4 6.9. Complete Application. - Upon a determination by the Film Otfice that an eligibility
application is complete, the Film Office shall place the complete application on the agenda of
the next duly or regularly scheduled meeting of the reviewing committee. Complete
applications shall be placed on the agenda in the order of their receipt by the Film Office.

g& 6.10. Action of reviewing committee. - The allocation of all tax credits under this Rule
must be approved by the reviewing committee. The reviewing committee shall consider all
completed applications in the order they are placed on the agenda. Once an applicant and a
project described in an eligibility application have been determined by the reviewing
committee to meet the eligibility requirements of the Statute and Rule, the Film Office shall
notify the Tax Commissioner in writing of the eligibility of the company and the project and the
maximum amount of the tax credit to be reserved for the eligible company.

S110-13X-7. Uses of Gredit; unused credit; carry forward; carry back prohibited;
expiration and forfeiture of credit.

7.1. No credit is allowed under this section against any employer withholding taxes
imposed by article twenty-one, of this chapter.

7 .2. lt the tax credit allowed under W. Va. Code $S 1 1-13X-1 , et seq. in any taxable year
exceeds the sum of the taxes enumerated in W. Va. Code 511-13X-7 for that taxable year,
the excess may be applied against those taxes, in order and manner stated in W. Va. Code
S 1 1-13X-7, for succeeding taxable years until the earlier of the following:
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7.2.a. The full amount of the excess tax credit is used;

7.2.b. The expiration of the second taxable year after the taxable year in which the
expenditures were ee€u+red incurred. The tax credit remaining thereafter is forfeited; or

7.2.c.The excess tax credit not othenruise expired or forfeited is transferred or sold.

7.3. No carry back to a prior taxable year is allowed for the amount of any unused portion
of any annual credit allowance.

7.4. The transfer or sale of this credit does not extend the time in which the credit can be
used. .The carry fonryard period for credit that is transferred or sold begins on the date on
which the credit was originally granted by the Film Otfice.

7.4.a. Current year West Virginia tax returns need not be filed prior to the transfer of
film credit by an eligible transferor.

7.5. Any tax credit certificate or voucher issued in accordance with this article, which has
been issued to an eligible company, and to the extent not previously claimed against the tax
of the eligible company or the owner of the certificate, may be transferred or sold by such
eligible company or owner of the certificate to another West Virginia taxpayer, subject to the
following conditions:

7.5.a. A single transfer or sale may involve one or more transferees, assignees or
purchasers. A transfer or sale of the credits may involve multiple transfers to one or more
transferees, assignees, or purchasers;

7.5.b. Transferors and sellers shall apply to the Film Otfice for approval of any
transfer, sale or assignment of the tax credit. Any amount of the tax credit that has been
transferred or assigned shall be subject to the same limitations and conditions that apply to
the eligible company's or selle/s entitlement, use and application of the credit. The
application for sale, transfer or assignment of the credit shall include the transferor's tax
credit balance prior to transfer, the credit certificate number, the name of the seller, the
transferor's remaining tax credit balance after transfer, if any, all tax identification numbers for
both transferor and transferee, the date of transfer, the amount transferred, a copy of the
credit certificate and any other information required by the Film Office or the tax+redj{ Tax
Gommissioner.

7.5.c. The Tax Commissioner shall not approve the transfer or assignment of a tax
credit to a taxpayer if the seller or transferor has an outstanding tax obligation with the State
of West Virginia for any prior taxable year.

7.6. The transferee, assignee or purchaser shall apply such credits as authorized in West
Virginia Code S 1 1-13X-1 ef seq.

7.7. For purposes of this chapter, any proceeds received by the eligible company or
transferor for its assignment or sale of the tax credits allowed pursuant to this section are
excepted from the West Virginia consumers sales and service tax and use tax as a sale or
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transfer of an intangible, and will not be subject to corporate net income tax and personal
income tax..

7.8.Tax credits will be subject to recapture, elimination or reduction if it is determined by
the Tax Commissioner that a taxpayer was not entitled to the credit, in whole or in part, in the
tax year in which it was claimed by the taxpayer. In the event of a transfer or sale of unused
credit, the duty of compliance with all applicable statutes and rules relating to application and
use of the credit, including any liability for recomputation or recapture of the credit, first falls
on the seller or transferor, rather than the presumed innocent buyer, or credit transferee.
However, both the seller and the buyer are jointly and severally liable for any statutory
violations relating to entitlement, use and application of the credit and any recomputation or
recapture thereof.

7.9. Failure to comply with this section will result in the disallowance of the tax credit until
the taxpayers are in full compliance.

7.10. Should an approved qualified project fail to begin production within the time
specified in section 5.1.e. of these rules, the eligible companyshall forfeitthe rightto claim
any tax credit for the approved qualified project and the Film Office shall release the reserved
credit and cause it to be available for the next eligible qualified project in the queue for
approval. Such forfeiture does not preclude the eligible company from resubmitting an
application for the same pr:oject at a future date.

O 51 1O-13X-8. Uses of credit; transferabitity.

8.1. The tax credit may be applied to reduce taxes imposed by articles twentythree
(business franchise tax), twenty-four (corporate net income tax) and twenty-one (personal
income tax) of Chapter 11 of the West Virginia Code in the tax year the investment is placed
in service after approval of the project by the Film Otfice (with potential carry forward for an
additional 2 years). The credit may be taken into account in computing estimated payments.

8.2 In the event of a transfer or sale of unused credit, the duty of compliance with all
applicable statutes and rules relating to application and use of the credit, including any
liability for recomputation or recapture of the credit, first falls on the seller or transferor, rather
than the presumed innocent buyer, or credit transferee. However, both the seller and the
buyer are jointly and severally liable for any statutory violations relating to entitlement, use
and application of the credit and any recomputation or recapture thereof.

8.3 After approval by the Film Office of any transfer, sale or assignment of the tax credit,
pursuant to W.Va. Code 511-13X-8, the transferee shall acquire the amount of credit that
remains available under that article. The transferor and the transferee or transferees may
apply the credit against tax in the year of the transfer, and succeeding years in accordance
with the amount of credit to which each is entitled, but the dollar amount of credit avaitable to
each shall not be exceeded or duplicated.

5110-13X-9. Burden of proof.

9.1. The burden of proof is on the eligible company or credit transferee claiming the credit
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allowed by this article to establish by clear and convincing evidence that the eligible company
or transferee is entitled to the amount of credit asserted for the taxable year.

5110-13X-10. Tax credit review and accountability.

10.1. Pursuant to the requirements of West Virginia Code 511-13X-11, beginning on the
first day of the third taxable year after the passage of W. Va. Code SS 1 1-13X-1 , et seq. and
every two years thereafter, the Film Office shall submit to the Governor, the President of the
Senate and the Speaker of the House of Delegates a tax credit review and accountability
report evaluating the cost effectiveness of the West Virginia Film Industry Investment Act
during the most recent two-year period for which inforrnation is available. The criteria to be
evaluated shall include, but will not be limited to, for each year of the two-year period:

10.1.a. The number of eligible companies claiming the credit;

10.1.b. The dollar amount of tax credit certificates issued to taxpayers;

10.1.c. The number of new businesses created by the tax credit;

10.1.d. The number of new jobs, if any, created by the tax credit;

10.1.e. The amount of direct expenditures made on qualified projects; and

10.1.f. The cost of the credit.

10.2. Eligible companies claiming the credit shall provide any information the Tax
Commissioner and the Film Office may require to prepare the report: The information
provided is subject to the confidentiality and disclosure provisions of the West Virginia Tax
Procedure and Administration Act. West Virginia Code 511-10-1 et seq.. However,
notwithstanding the provisions of West Virginia Code SS11-10-5d and 5s, the Tax
Commissioner is authorized to disclose to the Film Office such tax information as may be
necessary to compile the records, reports and recommendations required by and section 12
of this rule and by West Virginia Code SS11-13X-11 and 12. The Film Office is hereby
designated by the Tax Commissioner as a 'person having a material interesf in such
information in accordance with the provisions of West Virginia Code 51 1-10-5d(f).

51 1 0-l 3X-1 1 . Confidentiality.

11.1. All information submitted to the Tax Commissioner and the Film Otfice is confidential
and not subject to public disclosure when filed with the Film Office or Tax Commissioner
except as othenruise provided in this rule or the west Virginia code.

11.2. All information submitted to the Film Office pursuant to an eligibility application for
designation as an eligible company and documents related to the application, are confidential
and not subject to public disclosure, as specified herein, when filed with the Film Otfice,
except the following in accordance with west Virginia code 51 1-13X-1 1:

11.2.a. The full legal name of the applicant;
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11.2.b. The mailing and otfice addresses and telephone number of the applicant;

O and

11.2.c. The name of a person to contact for the applicant.

11.3. All records and documentation relating to application, evaluation or qualification of a
company or a project for the tax credit authorized under West Virginia Code 511-13X-1 ef
seg. is tax information subject to the confidentiality restrictions of the West Virginia Tax
Procedure and Administration Act, West Virginia Code 511-1O-1 et seq., including, but not
limited to, the provisions of West Virginia Code 51 1-10-5d.

11.4. Such confidential information, relating to apptication, evaluation or qualification of a
company or a project, including general correspondence to or from the Film Otfice, or to or
from the West Virginia Tax Department, including information generated internally by the Film
Otfice or Tax Department, including but not limited to, internal memoranda and reports, is
confidential and not subject to public disclosure, unless otherwise provided by statute or rule.

11.5. All tax returns and tax return information subject to the non-disclosure restrictions of
W. Va. Code S 1 1-10-5d are confidential, except for the information subject to disclosures
authorized, mandated or permitted pursuant to the West Virginia Tax Procedure and
Administration Act, or W. Va. Code 511-10-5s or West Virginia Code 511-13X-1 ef seq. .

S1 1 0-1 3X-12. Economic Development.

12.1. The West Virginia Film Otfice, in consultation and coordination with appropriate
public and private entities, shall promote, foster, encourage and monitor the development of
the film industry in this state as part of its comprehensive economic development strategy for
West Virginia and report recommendations for expanding the industry in the state to the
Governor and Joint Committee on Government Finance annually on or before the first day of
December.

51 10-13X.13. General Procedure and Administration.

13.1. Requirements to Claim the Tax Credit. - To claim a tax credit, the eligible company
shall comply with the Statute and this Rule and shall timely provide complete and accurate
forms,.returns, schedules and other information required by the Tax Commissioner or Film
Office.

13.2. Applicability of Various Tax Laws. - Application of this credit and eligibility for this
credit shall not abrogate application of the provisions of W. Va. Code SS 11 -23-1, et seq.
(Business Franchise Tax), W. Va. Code SS 11 -24-1, et Seq. (Corporation Net Income Tax)
and W. Va. Code SS 11 -21-1, et seq. (Personal Income Tax), and rules issued pursuant to
those statutes, with respect to any eligible taxpayer or owner of any eligible taxpayer to the
extent that they may be subject to the provisions of those laws, and shall not abrogate
application of the provisions of W. Va. Code SS 11-10-1, et seq. (Procedure and
Administration) which provides for administration of those taxes.

13.3. Maintenance of Records. - An eligible company that does not maintain the records
required to verify the validity of its eligibility for the tax credit and the accuracy of the amount
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of the tax credit claimed may be denied the tax credit.

O 51 1o-1gx-14. Effective dare.

14.1. The credit allowed by W.Va. Code SS 11-13X-1, et seq. shall be allowed upon
eligible expenditures occurring after the thirty-first day of December, two thousand seven.

14'2.The amendments to this article enacted in the year two thousand eight shall apply to
all taxable years beginning after the thirty{irst day of December, two thousand seven, ind
shall apply with retroactive effect with relation to taxable years beginning prior to the date of
passage of such amendments.
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l)cnr Mr. I.lelton,

Upon rcvicw of ggll0 C.S.R., $eries l3X of the West Virginia Film Industry Invcstnent Act,
wc have identified the followrng ite,rns for con:ment;

1. $$l lG,l3x-2.3 .stutsr thal. rr direct production expenditwe meaw a troilraelion that occurs in
the statc of West Virginla or with a 'I{est Virginia vendor - We seek fldditional clarifioation
rcgarding what oritcrifl utu$t bc met in order for a transaction to bc dccmcd to hnve occun'ed in
ilrc slatc of West Virginia and what critcria qualiS a vendor to bc a qualified Wcst Vit'ginia
vcndor?

2. $$l l0-13x-2,3.a statcs thal payment of wages, fringe benefitt ar {ees for talent, mslagement
or labor to a person who ls a re,cident af Wcst Virginia would gufilify fot a tax ocdit, Would
paymenls to non-rcsidcnts of Wcst Virginia bc qualificd expcusos if incurted in and are subjcct

to West Virginia incorne tax? $$I10-l3x-2,3.b indioatcs tlnt payrnents to non-rcsidcnts would
qualify lor the crctlit in ccrtain oirournstances if made tlrough e pcrsonal scrvioe ootporatiott-

Wu rcspcctfully recommcnd thuf paymcnts to individuals for serviccs be trcated consistcntly
wlrc$ror the paymorls alc made to the individual dircctly or ttrrough a personal sewice
corpomtion. In nddition we ask that ilrc state of West Virgiuia give consideration as to the
procedur.es they will requirc an indcpcndent CPA to perform in order to verily residency status in
thc process of cornploting the required agrecd upon procedurcs as requircd by this act.
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3. $$ll0'I3x'2,3c,10 - states that other direct costs for producing a quatilied proJeil t1
Qt:cotdance wlth ge-nerally accepted entertainment iniwtry pradi{es, iVe scck additional
c'larificrrtion as to the meaning of this staLement and requcst tbat oonsideration be given to
provlding speoifio cxamples of other dlreot costs for pro,lucing a qualifierl projoot in accordancc
wilh gencmlly accepted entertainment industry pract'ices, l"-aOattion *u irqr"nt that the t.ungenerally accepted entertainment tndustry practiies be defi ned.

4' $$ll0-l3x'3'2,e - Wc scek additionol slarificstion regarding this paragraph ns we arc
unceflain as to the restriotion of the Fihn Industry Incentive it creates.

5' $$l l0-l3x-7'8 - 8.2 iudicate tbal thc transfer of any tax s:edits issued under tlris aot crc4te
tJrc buycr to bc Joinlly and severally liable for orry ttuotory violatiow relariig to entitlenzent.
We respectfully recomrnend that the fransforlof the crcclit toi good.taith buyer Le madc wltholt
atry r'ocapttrc provisious. [t is our experienoe with thc trans]er of tax inLntives that srrc]r a
requiternont oausos the hunsfer [o ocour at an incrcased discount, t ho increaned discount crcates
a dectctwe in fhc cffectivcncss of the incentive program,

6' Arc tJrc accouuting fees paid by an eligiblc. company fur the puryoss of performing the
agr9lq trpn procedurcs rcquired by this act quelined ixplnses for purirnro of'calcutaril[ G
crcdit? If the fees do gyalify, what cdteria wbUa be rxca in determining what conncctior thc
CPA finn must have with thc state of West Virgiuia in order for the 

"*pe*". 
to qunlifr?

lf y-ou hnve auy <ltrestions rcgarcling this lettpr or would like to disclss arry of these points
ftrther, pleise do not hcsitate to contact me or my nssooia.ic, Blnir Robbins at (ilz) g$-L400,

Rcqpuctfully yours,
AMPEI! POLTaNER & MATTIA, LLP
Cefliliecl Public Accountants & Consultants
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S'thtes' Film Production Incentives Cause Jitters
ByMICIIAEL CIEPLY

LOS ANGELES - Already on the hook for billions to bail out Wall Street, taxpayers are also finding themselves

stuck with a growing tab for state programs intended to increase local film production.

One of the most shocking bills has come due in Louisiana, where residents are financing a hefty share of Brad Pitt's

next movie - $z7,tt7,7BT,to be exact, which the producers will receive by cashing or selling offvaluable tax credits.

As the number of movies made under these plans multiplied in recent years, the state moneyturned into a welcome

rescue plan for Hollywood at a time when private investors were fleeing the movies. But the glamour business has

not always been kind to those who pick up the costs, and states are moving to rein in their largess that has allowed

producers to be reimbursed for all manner of expenditures, whether the salaries of stars, the rental of studio space

or meals for the crew.

Louisiana, one of the most assertive players in the subsidy game, wound up covering that outsize piece of the nearly

$167 million budget of Mr. Pitt's "The Curious Case of Benjamin Button" - the state's biggest movie payout to date

flen producers for Paramount Pictures and Warner Brothers qualified the coming movie, a special-effects

dillma, under an incentive that has since been tightened. Separately, Louisiana's former film commissioner is set to

be sentenced in January to as much as lb years in federal prison for taking bribes to inflate film budgets (though

not that of "Button") and, hence, pay higher subsidies.

Michigan, its own budget sagging, is in the middle of a hot political fight over a generous 4o percent rebate on

expenditures to filmmakers that was carried out, with little opposition, only last April. Producers of films for studios

like Warner Brothers and the Weinstein Company rushed to cash in, just as homegrown businesses were squeezed

by a new business tax and surcharge. Rebellious legislators from both parties are now looking to put a cap on the

state's annual film spending, which some have estimated could quicklyhit $zoo million a year.

In Rhode Island, meanwhile, the rules have toughened considerably. That happened after The Providence Journal

reported in March that producers of a straight-to-DvD picture called "Hard Luck," which starred Wesley Snipes

and Cybill Shepherd, had picked up $2.65 million in state tax credits on a budget of $rr million, even though it had

reported payrng only $r.9 million of the total to Rhode Islanders.

"With this much money involved, there's going to be a temptation to hype budgets," said Peter Dekom, a veteran

entertainment business lawyer who is an adviser to New Mexico's incentive program.

lroSue for state fiIm subsidies appears to have started in Colorado early this decade, with a briefly financed

Defense Against Canada law that was devised to win production back from Vancouver and Toronto. Louisiana and

New Mexico soon came on board.

By this year, about 40 states were offering significant subsidies, turning the United States into what the Incentives



Office, a consulting firm in Santa Monica, Calif., has called the New Bulgaria. It is a reference to what was once the
film industqy's favorite low-cost production site.

Virtually all of the programs use a state tax system to reimburse producers for money spent on movies or TV shows

fin the state. Some, like Michigan's, simply refund a percentage of expenditures to the producer. Others, like
R![isiana's, issue a tax credit that can reduce the taxes a production pays or be sold to someone else. Either way,

the state gives up revenue that otherwise would be collected to put money in the producer's pockets.

Advocates, of course, argue that these programs create jobs.

One of the country's most successfirl programs is in New Mexico, which has backed movies like the Oscar-winning
"No Countryfor Old Men" and next year's "Terminator Salvation," the latest sequel in the action series, with a

reported budget of $zoo million.

New Mexico officials boast of having used a z5 percent production cost rebate to build a local fiIm industry that has

attracted more than $6oo million in direct spending since zoo3, and an estimated gr.8 billion in total financial
impact, as of last June. And in fiscal year zoo8, the productions in the state generatedt4z,577 days of employment,
up from 2S,zgB in zoo4.

Elsewhere, however, critics have sharply challenged the notion that state subsidies for the film business can ever

buy more than momentary glitter.

"There's no evidence yet that this is a particularly effrcient or effective way to create jobs," said Noah Berger,

frti". director of the Massachusetts Budget and policyCenter.

The nonprofit center reviews budget and tax policies in Massachusetts, which is spending about $6o million a year

on producer credits. A recent study by Mr. Berger's center pointed out that the state's film credit , al25 percent, is
five times higher than that offered to those who build in designated economic opportunity areas, and more than
eight times the state's standard investment tax credit.

Until two years ago, louisiana's program offered a 15 percent credit for virhrallythe entire budget of a qualified film
(and more for Louisiana resident wages), including money that may have been spent out of state. Things were fast
and loose enough in Louisiana that Mark Smith, who oversaw the program, pleaded guilty last year to taking

$67,5oo in bribes to inflate budgets for a film production company that was not named by the authorities.

Kathy English, a spokeswoman for the United States attorney's office in New Orleans, said the case remained open.

Louisiana's new rules offer a larger credit, but only on spending within the state. That made the incentive less

attractive for big-budget movies,like "Button," which was done under old rules, and could recover parls of star
salaries and other expenses that left Louisiana. But it has drawn a welter of smaller movies and TV shows, 7o of.

which have been shot so far in 2oo8, up from 56 the year before.

"?""u. of the state have prospered as a result; everyone sees it," said Sherri McConnell, d.irector of Louisiana's
Office of Entertainment Industry Development. (Ms. McConnell said she did not expect to have a detailed picture of
economic impact until the completion of a planned study, earlynext year.)

Others are not so sure. "There's no way you can say this makes money for the public" treasury, said Greg Albrecht,



qhief economist for Louisiana's legislative fiscal office.

Ig zoo6, the last year for which it has complete figures, the state granted about $rzr million in credits. Mr. Albrecht

estimates that only about 18 percent of that is ever recovered in taxes on expanded economic activity.

I un expensive way to create jobs,' Mr. Albrecht said. But he noted. that Louisiana, like New Mexico, can afford

it, thanks to rising oil and gasoline revenue. ooWe're happy as larks right now to do this."

Not so happy are some folks up in Michigan, where a State Senate committee recently moved to cap the state's film
rebates at an aggregate of $5o million a year.

"It's just horrible right now," Mike Bishop, a Republican state senator, said of Michigan's financial condition. Mr.
Bishop initially backed the film incentive. But he grew alarmed at outlays that he estimated could quickly exceed

$rro million a year to subsidize movies like "Gran Torino," directed by Clint Eastwoqd, and o'Youth in Revolt," a

comedy by the filmmaker Miguel Arteta.

Anthony Wenson, chief operating officer of the Michigan Film Office, said the actual amount of credits granted was

only about $25 million so far. The annual number is impossible to reckon, he said, because plans for future projects

are in flux.

In any case, Nancy Cassis, another Republican who was the onlyMichigan senator to oppose the incentives when

they began last spring, said she expected to see them capped with bipartisan backing Iater this year. And she does

not look for Hollywood to hang around when the money dries up.

.-
"These are not long-term jobs," Ms. Cassis said. '!If just one state offers more, they'll be out of here before you can

say lickety-split.' "

Cooyright 2008 The New York'Ilmes Company
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Tuesday, October L4, 2008

3:00 p.m. to 5:00 p.n.

Earl Ray Tomblin
ex officio nonvoting member

Leqi-slative Rule -Makinq
Review Committee
(Code S29A-3-10)

Richard Thompson
ex officio nonvoting member

Senate House

Minard, Chairman Brown, Chairman
Fanning, Vice Chair Absent Mi]ey, Vice Chair Absent
Prezioso Burdiss
Unger Talbott,
Boley Absent, Overington
Facemyer Absent Sobonya

The meeting was called to order by Ms. Brown, Co-Chair.

The minut.es of the October L2, 2008, meeting were approved.

Debra Graham, Chief Counsel, explained her abstract on the
rule proposed by the T{V Departnent of AgricuLture I AnimaJ- Disease
Coatzol, 61CSR1, and stated that t,he Department has agreed to
technical modif ications .

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
I{\I Departnent of Hea1th and Human Resources, PttbLic Watez Systems,
64CSR3, and stated that the Department has agreed to technical
modifications.

Ann Spaner with the Bureau for Public Healt,h responded to
guestions from the Committee.

Mr. Minard moved that the proposed rule be approved as
modified. The mot.ion was adopted.

Ms. Graham explained her abstract on the rule proposed by the
W\TDepartment of HeaLth and Human Resources, Tzibez.qiloej,s Testiag,
Coatrol, Treafuent and Comifuent, 64CSR76 , and staLed t,hat the
Department has agreed to technical modifications.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.



Ms. Graham reviewed her abstracE on the rule proposed by the
Division of Motor Vehicles, Collection oa tb.e Tax oa tbe SaIe of a
Vehicle, 91CSR9, stated that the Department has agreed to technical
modifications and responded to guestions from the Commj-ttee.

Steve O. Dale with the Division of Motor Vehicles responded to
guestions f rom the Commit,tee.

Mr. Minard moved that the proposed rule be approved as
modified. The mot,ion was adopted.

Charles Roskovensky, Associate Counsel, explained his abstract'
on the rule proposed by the TilV Board of Respiratory Care, Stadent
Tqtoraza, Pelmits, 30CSR9, and stated that the Board has agreed to
technical modif ications .

Mr. Minard moved that t,he proposed rule be approved as
modified. The motj-on was adopted.

Mr. Roskovensky reviewed his abstract on t,he rule proposed by
the WV Board of Socia1 Work Exarniners r Eee Se,hedu'l-e, 25CSR3.

Judit,h Williams with the Board of Social Work Examiners
responded to guestions from the Commj-tEee.

Mr. Minard moved that the proposed rule be approved. The
motion was adopt,ed.

Mr. Roskovensky explained his abstract on t,he rule proposed by
the West Virginia Board of Medicine, EstabJ,j,sfueat aad RegtLatioa
of Restz,jcted Lic,ea,se Issaed to an AgpJ,icart ia Extraozdiaary
CirqnstE rtces, 11CSR2, stated that the Board has agreed to
technical modifications and responded to guestions from the
Committee.

Debra Rodecker, Counsel for the Board of Medicine, responded
to guestions f rom t,he Commit,t,ee.

Mr. Minard moved t,hat the proposed rule be approved as
modified. The motion was adopted.

Mr. Roskovensky revj-ewed his abstracE on the rule proposed by
the West Virginia Board of Physical Therapyr GeaeraL Prowisioa,
16CSR1, stated that the Board has agreed to technical modifications
and responded to guestions from the Commj-ttee.

Mr. Minard moved. that the proposed rule be approved as
modified. The motion was adopted.



Mr. Roskovensky explained his abstract on the rule proposed by
the T{V Comnission for the Deaf and Hard of Hearing, EstabJ-ishm€,at
of Required Qu,al,if,ieatioas aad Ethical Star,daz:d.s for TatezTtreters
arid TraasJ'iteratots, 192CSR3, and stated thaL the Board has agreed
to technical modifications.

Roy Forman, Int,erim Director, with the Commission for the Deaf
and Hard of Hearing, responded to guestions from the Committee.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.

.fay Lazel1, Associate Counsel, reviewed his abstract on the
rule proposed by the Department of Environnental Protection
Office of Waste Management, Hazardous Waste Management System ,
33CSR20, and st,ated t,hat the Of f ice has agreed to technical
modifications.

Mr. Minard moved that Ehe proposed rule be approved as
modified. The motion was adopted.

Mr. Lazell explained his abstract on the rule proposed by the
Department of Environrnental Protection Division of Vilater and
Waste Managenent, Assessment of Civil Administrative Penalties,
33CSR22, and stated that the Division has agreed to t,echnical
modifications.

Ray Frank, General Counsel, with the Department of
Environmental Protection responded to questions from the Committee.

Ms. Sobonya moved that the proposed rule 1ie over unt,il the
next meeting. The motion was adopt,ed.

Mr. Lazel1 reviewed his abstract on the rule proposed by the
Department of Environmental Protection Division of Water and
Tlaste Managenent, Hazardous Waste Management Fee, 33CSR24, stated
that the Division has agreed to technical modificat,ions and
responded to guestions from the Committee.

Mr. Minard moved that Lhe proposed rule be approved as
modified. The mot,ion was adopted.

Terrie Sangid, Assistant Director of the Division of Water and
Waste Managiement, responded to guestions f rom the Committ'ee.

Mr. Frank responded to guestions from the Committee.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.



Mr. Lazell explained his abstract on the rule proposed by the
Department of Environmental Protection Division of Water and
Waste Managenent, Assessment of Civil Administrative Penalties,
4?CSR56, and sLat,ed that the Division has agreed to technical
modifications.

Mr. Minard moved that the proposed rule Iie over until the
next meeting. The motion was adopted.

Mr. Minard moved to adjourn. The motion was adopted.
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Debra Graham

Please return to Brenda in Room 132-E or Fax to 347-4819 ASAP, due to payroll deadline.



TENTATTW AGENDA

LEGIST,ATI\ZE RIII,E-IIAI(ING REVIEIiT COMMITTEE

Tuesday, October 14, 2008
3:00 p.m. to 5:00 p.m.

Senate iludiciary Committee Room

1" Review of LegisJ.ative Rules:

a. AgricuJ.ture, IiM Department of
Animal- Disease Controf
6l-csR1

b. Health and Human Resources, YilV Department of
Publ-ic Water Systerns
64CSR3

c. Healttr and Human Resources, W Departnent of
Tubercul-osas Testing, Control-, Treatment and Comnitment
64CSR76

d. Motor Vehicles, Division of
Col-l-ection on the Tax on the SaLe of a VehicLe
9l_csR9

e. Respiratory Care, IilV Board of
Student Temporary Permits
3 0csR9

f . Social Tlork Examiners, !{V Board of
Fee ScheduJ-e
25CSR3

g. Medicine, West Virginia Board of
Establ-ishment and Regulation of Restricted License fssued to
an Applicant in Extraordinary Circumstances
t_1_csR2

h. Physical Therapy, West Virginia Board of
General- Provision
16CSR1

i. Deaf and Hard of Hearing, lNI Commission for the
Establ-ishment of Required Qual-if ications and Ethica l
Standards for Interoreters and Transl-iterators
l-92CSR3

j " Office of Waste Management, DEP
Hazardous Waste Management System
33CSR20



TEMEATTW AGENDA

LEGISI,ATI\TE RT'LE-}IAKING REIIIEW COMMITTEE

Tuesday, October L4t 2OOg

3: 00 p.n. to 5: 00 P.n.
Senate iludiciary Comittee Room

Review of Legislative RuLes:

a. Agriculture, TI\I Departnent of
Animal Disease ControJ-
61CSRL

1.

b.

e.

. Approve as Modified

Beatth and Human Resources, !{V Departnent of
Pubfic Water Systems
64CSR3

c.

. Approve as Modified

Health and Hu.man Resources, Ig\I
Tubercul-osjs Testing, ControT,
64CSR76

Departnent of
Treatment and Conmitment

d.

. Approve as Modified

Motor Vehic1es, Division of
CofJ-ection on the Tax on the Sal-e of a Vehicl-e
91_CSR9

' APProve

Respiratory Care,
Student Temporary
3 0csR9

as Modified

W\7 Board of
Permits

g.

. Approve as Modified

Social Work Exa.niners, WV Board of
Fee ScheduJ-e
25CSR3

t APProve

Medicine, West Virginia Board of
EstabLishment and ReguJ-ation of Restricted License Issued to
an AppJicant in Extraordinary Circumstances
1l_csR2

Approve as Modified



h. Physical Therapy, West Virginia Board of
GeneraJ- Provision
L6csRl_

' Approve as Modified

Deaf and Hard of Hearing, WII Cormnission for the
EstabLishment of Required QuaJifications and
Standards for Interpreters and Transl-iterators
192CSR3

o Approve as Modifi-ed

Office of Waste Management, DEP
Hazardous Waste ManagemenL System
33CSR20

' Approve as Modified

Division of Tlater and Waste Manag'ement' DEP
Assessment of Civil Administrative Penalties
33CSR22

o APProve as Modified

Division of lilater and llaste Managlenent, DEP
Hazardous Waste Management Fee
33CSR24

. Approve as Modified

Division of llater and Waste Management, DEP
Assessment of Civil AdminisLrative Penalt'ies
47CSRs5

Approve as Modified

n. Ethics Comnission, Mr
Purchase, Sale or Lease of Personal Property
158CSR3

. Approve as Modified

Ethics Commission, MI
Interest in Public Contracts
r_s8csR8

Approve as Modified

Ethics Connission, Mf
Employment Exemptions
t_58CSR11

EthicaL

k.

1.

m.

p.

Approve



q. Ethics Connission, I{1r
FiJing of Verified Time Records
1_s8CSR]_4

' APProve

Adninistration, Departnent of - Purchasing Division
Purchasing
L48CSRr-

o APProve

Administration, Departnent of
Parking
r_48CSR5

T

s.

2.

o APProve as Modified

Other Business
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IjEI;WATIVE AGENDA

LEGISI,ATI\IE RT'LE.}dAI(ING REVIEBT COMMITTEE

Tuesday, October L4, 2008
3:00 p.m. to 5:00 p.m.

Senate iludiciary Committee Room

1. Review of LegisJ.ative RuLes:

,r'Zz,rmto+--t ,Agriculture r TfV Departnent of

)f*i "4 
{.."o( ff#fii Disease Contror-

It 
Approve as Modified

.n ^ --M peal.th and lluman Resources , WV Departnent of
FTltsv- - n..L. abub|ic Water .Srzsf ems

" m&titt'"'- 64csR3&s

/l -/ 
o APProve as Modified

A ^ ^, dL{ | Health and Hr:man Resources, T[1r Department of
ffitr0u"- n-f,.J Tubercufosjs Testing, ControL, Treatment and Commitment
' 'o. 

7Vzdt1 
t - 54CSR76

V . Approve as Modified

of a Vehicl-e

,Ol
0jp

Y;i;ls

. Approve as Modified

Respiratory Care, I'iI\r Board of
Student Temporary Pezmits
3 0csR9

o Approve as Modified
-/

) E Social. Vlork Exaniners, WV Board of
,Lnn{Nu " Fee schedul-e
r tn, 't ' 25CSR3

o APProve
l\

.,&\16., Medicine, west Virginia Board of
^^r{0u \"d- EstabLishment and ReguTation of Restricted License Issued to
(ry ,\,1" an AppTicant in Extraordinary Circumstances

- 
Ar|/ 11CSR2

-'|\--l
05 ' APProve as Modified



7
o

q. Ethics Comnission, WV

Filing of Verified Time Records
lsSCSR]_4

Approve

T. Adninistration, Departrnent of - Purchasing Division
Purchasinq
14 8CSR1

Approve

s. Adrninistration, Department of
Parking
t_4 8CSR5

o Approve as Modified

2" Other Business



REGISTRObN OF PUBLIC
AT COMMITTEE MEETINGS

WEST VIRGINIA LEGISLATURE

Committee: LEGISLATM RULE-MAKING REVIEW COMMITTEE

Please orlnt or wrlte

*Please return to Felisha Sutherland - Room MB-49
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2001 Quanier Street, Charleston, WV ZEg11

Ielephone: (30a) 342-8123
FAX: (30aj 342-4652

wvma@wvrna.com
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October 14.2008

The Honorable Joe Minard
WV Senate
510 Haymond Highway
Clarksburg, UfV 26301

fhe l-lonorable Borrnie Brorvn
WV Hsuse of Delegates
232S \\ioodland Avenue
South Cl-rarlestou. WV 25303

J?e: comments of rhe wvMA c'onterning west ?'irginia DEp's Agency-Approved
Proposecl Rules Conce.rning rhe Assessmenr of Civil Administrati,e Feniittes for
Sctid and Hazardous \I/aste (33 CSR 22) and rhe Hazardous Waste-Management
Fee (J3 CSR 24).

l)ear Senator }vlinard and Delegate Erown:

The West Virginia Manufacturers Association ("WVMA,") represents nurnerous
rnailuf,aoturers throughout West Virginia subject to the above-referenced agency-
appioved proposed rules. 13 CSR 22 (Assessment of Civil Administrative penalties tbr
Solid and Hazardous Waste) w'as proposed on July 7, 2008. 33 CSR 24 (Hazardous
waste Marragement Fee) was proposed on July 8.2b08. The WVMA submitted written
coriments on each of these proposed rules orr August 14, 2008 an<l August lZ, Z0()&
respecdvely" See attached Exhibit A. In its response to comments on both rules filed
yrlth tle Seoretary of State on August 26,2008 and Augusr 28.2008, respectively. The
DEP failsd to adequately addrels the concerns raiGd by the WvMe comments.
Thereicre, by copy of this letter, the WVMA rvishps to respecifully advise the Legisiative
Rule-nraking Review Conrnittee of its continuing ron*.*i regarding these trvo rules.

Please contact rne if you have additionaj questions.

SincereJv. c**-\

?".tf;I:*, -J4"c--!-
Kalen\-gdc.e
PresiCent

c: Jay tr-azelle, Esquire

@ oor

Alliod Processlng SeruicsE, hc.
.qlrJl-Lerme InD.
Arrnelrgng l rorld lndus(rlo:1
Ba)t91 Qrsp$91c664
Eay?r Merof, atgcien;e, LLC

Cemtura Corporaflon
Oritsrion Cetalysts Tschnotoglen, Lp
Oow ChPrFical COmpany
DuPont
Eetlo f.lanulacturln$ CpnrFirny
c::srDc

Boerd of Dlrcctots

GEorgla.Faclf lC COrpomttsn
Halltovtn Paperboard
Ksna\,rh3 I'ls11u facturln$ Co.
Klngeford M:nufactudng eo.
lr4srgthon Domes,tic LLC
Marhle Klng, lr.c.

NGK Spark Pluge (|,,t.S.A.), Inc.
PhllllDs Machlns garulcs. Inc.
Pllgrlm'9 Pride C€rporE iOn
PloneEr PlFo
FPG lndustriei, Ine.

Pulnarn County D€velopmEr,t AUehorlfy
EEIQ 165st.1a*
Toyots Motor P.4Enutaciurlng. \qA/, ir:c.
U.S, Silica Company
Wheetlng-NIB9hln, tna.



Io/14/08 Tt,E L{:(r8 F.{r, so.l J{z r55?

- 
:

a =j=E- -
-XEE-sllEF+
-Hg@4ffiffiffiI O _=__= =I - ROtsINSCI},I

&McELWEE
ffir,

q'V ilANI-;FACTTTRERS

August 12,2008

g00z

BOEERT E.I-TNNA}I
ATTORNBYATLAW

P.O. BOX r?91
cHARI,rsIpil, wv 251a6

DTRECT DrAL: (304) 34?,8346
E-lr{AIL: rt@11agece

VIA IJAND DELIVEBIY

Ms, Kathy Cosco
Communications Director
D epartrnent of Environmental Protection
601.5?'h Shieet SE
Charleston, W\' 25304
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Flease find enclosed for fiting the originnl Comments of the West Virginia Manufacturers
Asscciation sn the West Virginia Departrnent of Envirorunental Protection, Dir,i*ion of Water
and Waste Managemert's 2008 Proposed Rul.e.Regarding the Hazardous Waste Management
Fee {33 CgR 24).
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COtrIMENTS OF T'HE WEST YIRGINIA. IITANIJFACTT]RER'S
ASSGCTATI&N OT.{ THE WEST VIR,GTNTA DEFARTMENf OF

ENVIRONMENTAL PROTECTION, E)IVIStrON OT'

WATER AND WASTE MANAGEMENT'S ?OO8 FROPOSED RULE

The West Virgiuia lr{anufacturers Association ("WVMA') represents numerous

manufacturing entities tbnoughout the State which are subject to the regulations of the

V/est Virginia Department of Errvironmental Proteetinn, Division of Water and Waste

Management. The WV${A submits the following comnents on DEP's proposed

revisions to the hazaldous waste rnanageg€nt fee n:le, 33 CSR 24. The so-od'Ied

"cer[ification fes" was originally enacted into the State hazardous waste management

program in 2002. (iV.Va. Code E 22-15-22&) er serl: 33 CSR 24). The WVI{A was

one of several trade organizations cooperatively worling with DEP rryresentativEs to

address a short-tenn funding need of the State in order to, as the WVMA and others

rvere informed at that time by DEP, n'raintain delegarion of the State RCRA" program

ancl m,tei. thc matching reqr.lirements for cettain federal Bp[r gfauts in the haardous

waste management area- Subsequently, rules were negotiated through a cooperative

prCIeess between a rrumber of affected, Fade assoc!;ations and DEF representatives,

rvhich created a regulatory frarnework for calculating and bilting the fee, These rules

rvent into effeot in April 2003. Dunng this tinso period, it was always tlre

ulnd.erstanding of the WVMA and its members that the certification fee was to be

inrposecl fr,rr a lirnited dme nnd a specilic purpose,

gubsequent actions of DEP in latsr years have indicated its intention othenaise,

horvpver, Iu 2006 and again in 2008, DEP has twice s'iught to legisiatively contirtue the

fund beyond its sunset provision zurd now it proposes to incrffise the fees charged to
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entities regulated under the hazardous waste management program. While tbe WVIv{A

supports having a federally delegated RCRA prograrn in the,State of West Virginiq we

oppose the fee increases proposed iu the rule aad we wili continue to oppose withottt

further justification from DEP any extension to the certification fee program by eithu

statute or regulation, The certification fee is nothing more than a ta< snd its impact falls

disproportionally on eru members. The benefits of the State hazardous rvaste

aanagernent program inure to all the citizens of West Virginia and DEP must start

looking now at different ways of obtaining funding and other steams of revenue, such

as the general trcvenue fitnd, to maintain a viable hezardous vraste management Frogram

u,hich now appears to be pnmarily, if not totalty, fwrd,ed by the regulated community.

V/e additionaity oppose DEP's proposed rernoval of the provision which

prohibits DEF from collecting the certification fee from f'acilities which have m.ade a

pa1'rnent tbr that year irrto the }lazardous Waste Emergency Response Fund created by

Chapter 22, Article 19 of the Code. Seq Proposdd $4.3.b. No justification has been

given by DEF for the removal of this provision which was agreed to by all parties at the

time the original nrle nas negotiated in 2002. ThE WVMA appreciates the opportunity

to provide comnnents on the proposed nrle and hopes that the DEP seriously consider

the suggestions and comments ruade hercin,

Respecffirlly submimed,

(-*)
r,-;:<--\ n ---l\ /VP .h t rt /) / ).Lta*_--tq^{s\ }

Karen Sl'Ffice
President
West Virginia Manufacturers Assssietion
2001 Quairier Sbeet
Charkston, West Virginia 25311
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Ms. Kathy Cosco
Com-srunicati ons D ireetqr
DeparEnent of Environrnenhl Frotection
601 57tt'Street SE
Chailestun, W 2fiA4

Dear N{s, Cosco:
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Pleasp find enclosed for filing the original Com.nents of the West Vi.aginia Manufacturors
.Associatiiln sn the West Virginia Department of Envjrorunental Protection, Division of Water
arrel Waste Management's Froposed H"ule on Assessment of Civil Administrative Penalties for
Solid and Hazardous riVaste (33 CSR 22).
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rrrg wESr vrR crNrf f;ffiffi fril-* As s o crArroN
ON TIIE WEST VIRGtrNIA DEPARTIVTE,NT OF'

ENVIRONMENTAT, PROTECTION, DTVISION oF
WATER A]qD WASTE, MANAGENMTWS PROPOSED

RULE ON ASSESSMENT OF'CTVIL ADMIM$TRATTVE

The West Virginia Manufacturers Association ("WVlvIA") represents numerous

inanufacturers throughout the State of West Virginia subject to potential regulation by the West

virginia Department of Environmeutal Protectioq Division of water and waste Management

("D\trrw-ivi") in the assessment of civil administrative penalties for violations of the Hezardous

wasfie Iilanagement Aot, w.va. codq #72-18-l et seq;33 csR 22. on this basis, the wvlylA
subruits the following comments on DWwM's proposed revisions to these regulalions.

Fnoposed Section 9.3"n. A,bilit].to Fay.

Proposed Section S.3.D. provides as follovrs:

During the eourse of the inforrnal hearing, a violator rnay rnake a
request to have its ability to pay a civil administrative penalty
evahutted, .Suc'h a request wili onty be evaluated if the violatcrprovlde' ail-required irrformation and it is received by the
Assessment Offltcer within ten (10) calendar days of the intiornral
hearing date' Inconeplete iaforuratipn or inforrnatioo o*"*iu*o
more than te-1 (10) days after the infonnaf hearing date will not be
evaluatecl- Should e,ompleted inforuration be received in a timely
fashiorr, it will be evaluated iu accordance with the United $rares
Environmental prorection Agency (US EpA) Guidancs.

The wvMA objects to the attempt by DEF ro formally codifu an ,.ability to pat', factor

in the proposed regulations' Historically, DEP has handled such issues on a case-by-case basis

trsingguidancefountjinthefedcratEPA's@(.Iune2003)'Urlderthat

policy, the violator can raise its iuability to pay gftgg the penalty haq 6s€rr assessed, The WVMA

(R03:60c 0. r )
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is concerned that fontral codilication of an ability to pay "defense,, sends the wrong message to

rnembers of the regulated commurriry who are not financi,Llly viable because; in thc end analysis,

DEP will treat them in a rnore favorable fashion than members of, ttre regulated cornmunity

which have rhe ability to comply (and pay for) vio rtions of the state hazardous wastc

rnEnagcment program, Those who may have such e r efense in fact may very well have a

disincentive to comply with the regulatory program if th:y [<now they will be treated favorably

because uf tirlancial considerations. The net effect is to sl rift rnore of the economic penalty costs

to financially viable manrtfar:turers simply beeause they .an pay. We'lvould therefore wge the

DEP to not arlopt the Fropo$ed language,

ru. Section 7.4. stTJniqueS.actors.,'

E uoz

Proposed section 7.4 adds a new dynamic to .he DEF civil

caloulstion procedures heretofore utilized f:or haeardous w,Nte violations.

tlist:

adminish-ative penalty

It specifically provides

should the violstion in question involve ,,n aetusl release to the
environment or hann to human heaith or in,rolve a cher.nical_that is
persisten! or bioaccum.ulalive. the associa ed civil administrative
penalty may be nruidplied by a factor o:' up to 2,0. (ernphasis
added).

The proposed addition to specifically address FBI chcrrricals must be vierved in light of

the long establislred nrethodolngy set ibrth in the feden;rl RCRA civil administrative penalty

policy rvhir;h DEP has previously attcmpted to fbllow. l ie federal ITCRA civil adrninistrative

pcttalty calculation procedttre': involve taking into uonsid :,ration two componenrs in arriuing at

the seriousness of the penalty assessed. Thc.se two com[ i]nents include the potential for harm

2
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and extent of deviation from a stafuto4, or regulatory requirement. The DEp's proposal is

Ettempting to "double dip," by adding into the equation, ; s anoth€r entirely separare component,

a "Unique Factors" penalty, wfteq in fact, the harrnful na ure of a rcleased waste may already be

taken into accourt through thb "Potential for Harm" cori pouent of the federal policy on ',vhich

ttre State ruies are currently biued. Nowhere iu the fede at RCRA Civil Penalfy Policy is rhere

any rnention of adding an additiorral penalty factor for c, rtain constifuests, ineludlrrg persisteut

and bicaccumulative chemicals. Legislative policy co lified in the State Hazard,ous Waste

Management Acr clearly provides that the State prog rm should be "consistent with" and

*equivalent to" the federal prograff. W{a-egdg g22-. S-23. Obviously, this is not the case

where the State &ppears to !e deviating frorn the fede aI progmro in proposing to draw an

unwaffanted distinction u'ith r'egard to different classes q chemisals. liVe would therefore urge
i

the DEP not ro adopt Section 2.4 as proposed.

The WVlv{A does notif,avor the above tr+'o prop'sed DEF additions to the State civil

administrative penaity ,*gula*orn for hszardous waste We would request that these two
i

proposals not be adopted by ithe DEP. The WVIvIA a ,preciates the opportunity to provide
I

cornrflents on the proposed rule and lrusts that DEF will :riously coruider the suggestisirs and

comrnents contained herein. '.

Respect ful ly subrnitted,
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Plcsident '

West Virginia Manuitacturers Aissociation
2001 Quarrier Street 

I

Charleston, West Virginia Z53l l
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