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o April 14, 2012 purchasc in Abingdon, Virginia for $45.92;

¢ May 26, 2012 purchase in Lebanon, Virginia for $35.24;

e June 23, 2012 purchase in Bristol, Virginia for $32.23;

e May 11, 2013 purchase in Glade Springs, Virginia for $44.24,
e June 20, 2013 purchase in Abingdon, Virginia for $45.08.

The Legislative Auditor received correspondence from Justice Ketchum on February 26,
2018, in response to questions about these trips. In that correspondence, Justice Ketchum
addressed four of the five gas purchases and stated that he:

..reviewed the Court gas card records and found four instances of out-of-state gas
charges that could have been out-of-state trips to play golf. I did not recall taking
the 2007 Buick Lucerne for golf. I was nof certain but out of an abundance of
caution I reimbursed the State the full potential value.

As such, Justice Ketchum calculated the round-trip mileage from Huntington, WV to
Abingdon, VA at 396 miles and reimbursed the State on January 25, 2018, for $863.28. He arrived
at this rate by calculating the number of miles for four round-trips at a rate of $0.545 cents per
mile.

On April 4, 2018, Justice Ketchum provided a memo with a copy of a check he submitted
to reimburse the state for the personal use of a state vehicle regarding the May 26, 2012, Lebanon,
VA fuel purchase. The amount of reimbursement repaid to the state concerning this instance was
$215.82 calculated by the same method as previously described and which addressed the last of
the five instances noted above,

Beginning in 2016, Justice Ketchum Claimed Mileage Reimbursement for His Commute
from Huntington te Charleston in Lieu of Commuting in a State Vehicle. in Several
Instances, Justice Ketchum Claimed and Received Reimbursement When He Was Not
Eligible to Do So.

In reviewing travel reimbursements for Justice Ketchum, the Legislative Auditor noted that
beginning on August 23, 2016, approximately two months after he ceased using the 2007 Buick
Lucerne, Justice Ketchum began claiming mileage reimbursement for his commute from his home
in Huntington to Charleston. In support of his mileage reimbursement claim, Justice Ketchum cited
W.Va. Code §6-7-5 on his reimbursement forms, which states in part:

A judge of the Supreme Court of Appeals and of a circuit court shall be
entitled to an allowance for mileage at the rate of fifteen cents for each mile
.. . to the place of holding of any term of court in a county other than that
of his residence . . . (Emphasis added)



The Legislative Auditor reviewed travel reimbursement documents submitted by Justice
Ketchum and noted 131 instances from August 23, 2016 to August 10, 2017, in which Justice
Ketchum claimed the $0.15 cents per mile reimbursement for his commute to the Capitol from his
home in Huntington. Each 104-mile round-trip was reimbursed for $15.60. In total, Justice
Ketchum received $2,028 in travel reimbursements for his commute to the Capitol during this
time frame that the Legislative Auditor believes should have been included on his W-2s as taxable
income.

The Legislative Auditor cross-referenced each of Justice Ketchum’s travel
reimbursements, issued under W.Va. Code §6-7-5, with the Supreme Court’s Judicial Calendars
for 2016 and 2017, For each of these two years, the Supreme Court of Appeals had two terms of
Court:

» Spring Term:

o January
February
March
April
May
June

O 0O ¢ O ¢

> Fall Term:
o September
o October
o November

Each Judicial Calendar designates the dates which the Supreme Court of Appeals held court
or held judicial or other conferences. Additionally, each calendar shows the date upon which the
Court ended each term sine die. A copy of the Court’s 2016 and 2017 Judicial Calendars can be
viewed in Appendix C of this report.

Of the 131 days Justice Ketchum claimed and received mileage reimbursements, for 16 of
those days the Supreme Court had ended its term of court sire die. The reimbursements associated
with those 16 days total $249.60. Since the term of court had ended, Justice Ketchum was not
eligible under W.Va. Code §6-7-5 for mileage reimbursement for traveling to Charleston on these
days. Justice Ketchum responded quickly to the Legislative Auditor after being informed of the
incorrect reimbursements. On April 2, 2018, Justice Ketchum provided the Legislative Auditor
with a copy of a memo to the Director of the Court’s Division of Financial Management and a
copy of a check reimbursing the state for $249.60. The memo stated:

Enclosed is my check for $249.60. This is to reimburse the State Jor mileage
charges sef out in the post audit division’s draft report dated March 29, 2018.

The $249.60 is for $0.15 cents a mile reimbursement to me for commuting pursuant
to W.Va. Code §6-7-5 while Supreme Court was sine die.



In addition to the mileage reimbursements issued pursuant to W.Va., Code §6-7-5, the
Legislative Auditor identificd ten instances totaling $448.82 in which Justice Ketchum claimed
the full mileage reimbursement rate of $0.54 cents per mile for commuting from Huntington to
Charleston. Four trips were to Yeager Airport, three trips were to attend a training conference at
the Embassy Suites Hotel in Charleston, and three trips were to attend the swearing-in ceremony
for circuit court judges.

Under federal tax law, reimbursements for commuting are not exempted from an
employee’s reportable income. Therefore, the Legislative Auditor recommends that the Supreme
Court of Appeals of West Virginia issuc amended W-2s to Justice Ketchum including as taxable
income the $2,476.82 he received in mileage reimbursements for commuting. Additionally, the
Legislative Auditor finds that W.Va. Code §6-7-5 may need clarification as to whether the
intention is for Justices of the Supreme Court to be reimbursed for mileage to drive from their
homes while Court is in session. Additionally, the statute authorizes circuit court judges to be
reimbursed $0.15 cents per mile for driving to the holding of court outside the county of their
residence. The statute has not been amended since 1975, thus, the Legislative Auditor recommends
that the Legislature consider increasing the $0.15 cents per mile to reflect inflationary increases.

The Supreme Court Did Not Report the Taxable Fringe Benefit of Justice Ketchum’s Use of
State Vehicles on His W-2s as Required by Federal Tax Law.

In accordance with IRS regulations, the Supreme Court should have calculated the value
of Justice Ketchum’s personal use of state vehicles and included those amounts in his W-2s as a
taxable fringe benefit. The Supreme Court Administrative Office has not correctly calculated
Justice Ketchum’s W-2s since at least 2012, According to the IRS, a fringe benefit is a form of
pay for the performance of services. Any fringe benefit provided by an employer is taxable and
must be included in the recipient’s pay. Thus, the Supreme Court ignored IRS guidance. On March
29, 2018, the Administrative Director of the Supreme Court issued a memorandum to Justice
Ketchum stating:

Per your instructions and our agreement, we are issuing you amended W-2's for
your use of the 2007 Buick Lucerne.

A copy of the memorandum is included in Appendix D of this report.















13.6 miles from the hotel for a round-trip of approximately 44 kilometers or 27 miles. Yet,
according to the Enterprise Rent-A-Car receipt, the car was driven 607 miles while rented under
Justice Loughry’s name. This rental cost the state $549.99. In Arizona, Justice Loughry rented a
car at the Phoenix Sky Harbor International Airport which was 25 miles round-trip from his hotel
in Scottsdale, Yet, according to the Enterprise Rent-A-Car receipt, the car was driven 523 miles
while rented under Justice Loughry’s name. This unnecessary rental cost the state $303.46, One
other instance not included in the table due the fact that the State was reimbursed for the rental car
after Justice Loughry was dissatisfied with the rental, was in Jackson Hole, Wyoming from July
22 through July 28, 2016. There are two different receipts for this instance; one showing that
Justice Loughry drove the rental car 494 miles and another showing 1,749 miles driven. Thus, the
Legislative Auditor is uncertain of the actual miles driven. The round-trip distance to the hotel
from the point of rental in this instance was 20 miles, leaving 474 miles or 1,729 miles driven,
based on the differing receipts, that appear to be for personal use. The original cost to the State for
this was $748.64, which as stated before was fully refunded to the state.

In addition to the cost of the rental cars, there were other unnecessary costs related to
renting a car such as hotel parking and fuel that increased the expenses incurred by Justice Loughry
that were paid by the state, as opposed to him taking a taxi, shuttle, or public transportation. It
must be noted that Justice Loughry regularly selected the “fuel option” when he rented vehicles,
which automatically charged a full tank of gas to the state for part of his fuel usage. These seven
car rentals in question cost the State a total of approximately $2,669 in unnecessary expenditures
but, more importantly, appear to have been for personal use. Based on this analysis, it appears
possible that Justice Loughry, or a travel companion allowed to use the rental cars, vacationed on
the state’s dollar.

The Supreme Court of Appeals’ Travel Regulations Filed with the West Virginia State
Auditor’s Office Granted Justices Different Treatment Regarding Rental Car
Reimbursements Than Other Court Employees.

Based on the travel regulations filed by the Supreme Court with the West Virginia State
Auditor’s Office, the Supreme Court Justices were exempted from the requirements for rental car
reimbursements that other court employees were subject to. These regulations, provided from the
State Auditor’s Office and effective October 2016, state in part:

... Except for vehicles rented by Supreme Court Justices, reimbursement will be
allowed for car rental only if the Administrative Director or his designee has
granted approval in advance, and rental cars must be driven within the travel
requirements for personal vehicles; [Emphasis Added]

Under this policy the Justices of the Supreme Court had far more discretion to use a rental
car and to be reimbursed for those related expenses without prior approval. Further, the policy
does not even require the Justices to follow the basic rule of driving the most direct and practical
route for approved activities.

Thus, rental car use by Justices of the Supreme Court that falls outside of the definition of
“driving, by the most direct and/or practical route, from and return to headgquarters to perform
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duties or engage in other approved activities”, and which was highlighted in Table 2 concerning
Justice Loughry’s rental car use, appears to be allowed under these regulations. The Legislative
Auditor questions if such a policy has caused the State to incur additional and unnecessary
costs due to the use of rental cars that may appear to have been for more than business
purposes. The Supreme Court’s complete travel regulations, as provided by the State Auditor’s
Office, are available in Appendix E of this report.

The Supreme Court Did Not Report the Taxable Fringe Benefit of Justice Loughry’s Use of
State Vehicles on His W-2s as Required by Federal Tax Law.

In accordance with IRS regulations, the Supreme Court should have calculated the value
of Justice Loughry’s personal use of state vehicles and included those amounts in his W-2s as a
taxable fringe benefit. The Supreme Court Administrative Office has not correctly calculated
Justice Loughry’s W-2s since at least 2013, According to the Internal Revenue Service (IRS), a
fringe benefit is a form of pay for the performance of services, Any fringe benefit provided by an
employer is taxable and must be included in the recipient’s pay. Thus, the Supreme Court ignored
IRS guidance. With no Court records indicating a valid business use of the vehicles by Justice
Loughry, the Court should have determined the fair market value (FMV) of the vehicles for the
miles traveled, along with the cost of the gas used and included those amounts in Justice Loughry’s
W-2s as taxable fringe benefits,

On March 28, 2018, the Legislative Auditor Sent Justice Loughry a Letter to Inquire if He
Had Made Any Reimbursements to the State Concerning Personal Use of State Vehicles,
Rental Cars, or Use of an Antique Cass Gilbert Desk Owned by the State He Had at His
Personal Residence.

On March 28, 2018, the Legislative Auditor sent an inquiry to Justice Loughry to determine
if he had made any reimbursements to the State for any instances of personal use of a state vehicle,
similar to the reimbursements made by Justice Ketchum. Further, this inquiry sought to determine
if he had also made reimbursements concerning the use of rental cars paid for by the State that
appeared to be for personal use, as well as the use of an antique Cass Gilbert desk valued at
approximately $42,000 that he had in his personal residence, Justice Loughry did not respond to
this inquiry, which can be found in Appendix G of this report. Justice Loughry did respond to the
Administrative Director of the Court concerning the draft copy of this report he had been provided,
where he stated the following;

I have reviewed the revised draft audit report, dated April 10, 2018, from the
legislative auditor's office. I have also reviewed the proposed response of our
Court, which has been agreed to by all five Justices. The draft audit report refers
to me in at least two of the four designated issues. I disagree with the faciual and
legal assumptions made, the standards and definitions applied, and the conclusions
ultimately reached in the draft audit report.

Justice Loughry’s response concerning the draft of this report can be found in Appendix H of this
report.
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Concerning Justice Loughry’s use of the Supreme Court’s vehicles, detailed records were
not maintained to distinguish between the miles Justice Loughry accumulated on the vehicles and
that of other employees. Although certain days were recorded in the Supreme Court’s vehicle
reservation system, there are no records to differentiate between the business use and personal use.
As noted earlier in the report, only 30 percent of the days Justice Loughry reserved a vehicle had
a destination noted and could be substantiated that at least part of the travel was for business
purposes. However, the remaining trips had no information noted in the reservation and would be
considered 100 percent taxable income to Justice Loughry. Again, the value of all use of an
employer-provided vehicle is considered taxable income to the employee if separate records for
business use and personal use are not maintained. It is the legal responsibility of the Supreme Court
and Justice Loughry to determine the fair market value (FMV) of his use of the vehicles and report
that amount to the IRS as additional income. Thus, the Supreme Court needs to calculate the
number of miles driven by Justice Loughry for which there is no business purpose stated from fuel
and service records and include 100 percent of the value as a taxable fringe benefit on amended
W-2s.
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At the request of Justice Robin Davis, on July 21, 2016, the former Administrative Counsel
for the Supreme Court submitted a memorandum by email to the former Administrative Director
which discussed the use of state owned vehicles. The full memorandum is in Appendix F of this
report, In it, the former Administrative Counsel outlined: Legislative Rule Title 148, Series 3
regarding State Owned Vehicles in which “commuting” and “official business” are defined; the
Legislative Auditor’s Office report on the former Commissioner of the Division of Corrections
and his travel expenses; the IRS Commuting Rule (IRS Publication 15-B); the Code of Judicial
Conduct regarding extrajudicial activities, reimbursement of expenses, and reporting
requirements; and the applicability to the Judiciary of state rules governing use of state vehicles.
Notably, the former Administrative Counsel closed the memorandum with a section on “Possible
Consequences of Improper Use of State Vehicles.” He wrote:

Use of a state vehicle in a manner that contravenes the provisions of an applicable
West Virginia legislative rule, or an Internal Revenue Service (IRS) regulation,
could result in a determination that untaxed wages were accrued that must be
reported to the IRS.

Contravention of the relevant provisions of the Code of Judicial Conduct could
result in the filing of an ethical violation complaint with the Judicial Investigations
Commission.

According to the Justice’s Administrative Conference Agenda dated August 29, 2016, the
July 21, 2016 memorandum from the former Administrative Counsel was provided to the Justices.

The Justices discussed the use of state vehicles in a September 2016 Administrative
Conference and reviewed draft policies on the use of state vehicles but took no action.

According to notes, agendas, and memos regarding the Justices’ administrative
conferences, it appears that the issue of the Justices’ use of vehicles was brought up in June 2016
by Justice Robin Davis, who requested the legal research that was outlined in the aforementioned
July 21, 2016 memorandum. Justice Davis was concerned due to several news stories at that time
regarding the Legislative Auditor’s Office surveys concerning travel and the use of state cars.
Several memoranda, including a memorandum from Justice Loughry, show that Justice Davis was
questioning Justice Loughry’s state vehicle use. In his memorandum Justice Loughry stated that:

This fishing expedition is also clearly retaliation for inquiries I made regarding the
unilateral authorization of payments by our (former) Court administrator Steve
Canterbury, to Mark Starcher totaling approximately $1 million and the depletion
of the Court’s so-called rainy day fund in the amount of $26 million, which has
never been accounted for despite numerous inguiries from more than one justice.”

Thus, at Justice Davis’s request, “Agenda Item 6” related to the Justices” use of state
vehicles was included on the August 29, 2016, Administrative Conference Agenda. Although,
meeting notes from Justice Ketchum indicate that the use of state vehicles was not discussed until
* The Legislative Auditor plans to review the issue of the alleged $1 million payment and depletion of the “rainy day

fund” as part of the audit of the Supreme Court of Appeals.
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amecting held on September 8, 2016. A suggested vehicle policy was discussed, yet no action was
taken. According to Justice Ketchum from a memorandum dated December 7, 2017;

I do not remember the issue of a car policy being discussed again.

Thus, the Justices and the Administrative Office of the Supreme Court of Appeals were clearly
informed of the Court’s responsibility to properly account for the Justices’ use of state vehicles
and report the taxable fringe benefit associated with this use to the IRS.

In October 2016, the Supreme Court Submitted Its Travel Regulations to the State Auditor’s
Office; Which Exempted All Justices’ Travel Reimbursements from the Requirements Set
Forth for All Other Court Employees in These Same Regulations.

While the Supreme Court did not adopt a vehicle use policy after the Justices discussed the
issue in a September 2016, Administrative Conference, updated travel regulations were submitted
to the State Auditor’s Office in October 2016. As reflected by the minutes of the Administrative
Conference held on September 15, 2016, this issue arose because the State Auditor’s Office would
not approve Court employees' requests for travel reimbursements without an updated set of travel
regulations per W.Va. Code §12-3-11(a). These regulations were updated and presented to the
Court with the Justices asked to respond with a vote yes or no by Monday, September 19, 2016.

Subsequently, in the October 3, 2016 Administrative Conference, these travel regulations
were discussed further. There were concerns raised regarding the limitations that the regulations
would impose on the Justices’ requests for travel reimbursements. This was based on the fact that
the travel regulations were copied from the Court’s personnel manual which applied to all Court
employees and made no special consideration for the Justices. The agenda for this conference
states the following:

1. TRAVEL REGULATIONS
Discussion:

At the last Administrative Conference, the Administrative Director distributed a
memorandum from Finance Director Sue Troy reporting that the newly hired travel
reimbursement director in the Auditor's Office had requested a copy of the Court's
travel regulations for the Auditor's Office file. Sue also referred to WV Code 12-3-
11 which reinforces the Auditor's Office demand.

A copy of the travel regulations was distributed and the Administrative Director
hoped to get approval of these regulations so that they could be sent to the Auditor's
Office. However, several points were made regarding the limitations that these
regulations could impose on Justices' requests for reimbursement. The

regulations, incidentally, were just copied verbatim from the Personnel Manual,
[Emphasis Added]
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Auditors requested and received documentation from the Supreme Court Justices and staff
in order to conduct this audit, including policies, memos, Administrative conference minutes, and
other documentation relating to the use of any state-owned or rented vehicles by Justices and
employees of the Court. Auditors also analyzed travel reimbursements, fuel card records, Court
vehicle reservation records, and vehicle service records to determine the usage of the vehicles.
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The following expense claims, if otherwise allowable, require documentation
submitted with the expense account:

1, Airfare: original customer receipt portion of the airline ticket. The
Administrative Office has a direct-hilling arrangement with National
Trave! for booking airfare, Call the Administrative Office Finance Division
for details;

2, Lodging: original hotel bill showing full credit or zero balance, the criginal
customer copy of the credit card slip, or a photocopy of both sides of the
cancelled check together with the original hotel! bill;

3, Parking: original receipt;

4, Ground transportation {taxi, airport bus, van, or limo; car rental and
gasoline}: original receipt;

5. Conference tuition, registration, or other fees for educational
opportunities: original receipt or photocopy of both sides of cancelled
check -- unless, for out-of-state conferences, billed directly to the
Supreme Court.

Expense accounts for in-state conferences and for out-of-state travel must be
submitted within one month of the return date. Expense accounts for other in-
state travel must be submitted within three months of any date of travel.

10.2  IN-STATE TRAVEL

A.

TRANSPORTATION - PERSONAL VEHICLE: Reimbursement will be allowed for
driving, by the most direct and/or practical route, from and return to
headquarters to perform duties or engage in other approved activities. The
mileage reimbursement rate follows that set annually by the United States
General Services Administration. Charges for tolls, parking or other travel
expenses must be documented by original receipt.

TRANSPORTATION -- RENTAL VEHICLE

1. Except for vehicles rented by Supreme Court Justices, reimbursement will
be allowed for car rental only if the Administrative Director or his
designee has granted approval in advance, and rental cars must be driven
within the travel requirements for personal vehicles;

2. Allowable reimbursements will be for rental charges (but not optional
insurance) and gasoline, both of which must be documented by original
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receipts; toll charges; and parking, which also must be documented by an
original receipt.

C TRANSPORTATICON: COMMON CARRIER OR PUBLIC CONVEYANCE

1. Reimbursement will be allowed for commercial airline, train, or bus (at
tourist or economy rates, unless the travel time exceeds three hours).

2. The Administrative Office has a direct-bill arrangement for booking
airfare. Contact the Finance Division for details. Otherwise, allowable
reimbursement will be for the following: ticket or supersaver reduced-
price airfare cost, which must be documented by original customer ticket
stub, original receipt, or photocopy of both sides of cancelled check;
mileage; and parking (the latter must be documented by coriginal receipt).
The Administrative Director may approve reimbursement to employees
holding a non-refundable airline ticket if approved travel is cancelled for
a reason deemed by the Administrative Director to be an unavoidable
emergency.

3. Reimbursement for ground transportation expense at destination site will
be allowed only from airport or station to hotel and return {which must
be documented by original receipt).

D. LODGING

1. Reimbursement or direct billing to the Supreme Court will be allowed for
overnight stays more than 40 miles from headquarters when required for
the employee to perform official duties or to engage in other approved
activities.

2. Allowable reimbursement or direct billing to the Supreme Court will be at
the single-occupancy (and, if available, government or conference) rate;
the cost (unless direct-billed} must be documented by the original hotel
bill showing full credit or a zero balance; or by either the original
customer copy of the credit card slip or a photacopy of both sides of the
cancelled check together with the criginal hotel bill.

3. Reimbursement will be allowed for necessary transfer or storage of
baggage on the check-in or check-out dates not to exceed 10% of the
daily single-occupancy hotel rate, with presentation of receipt.

4, No reimbursement will be allowed for such extra hotel charges as
entertainment, bar bills, laundry, valet service, or personal telephone
calls or for any lodging or meal charges for an employee's guest(s).



E.

MEALS

1. Reimbursement for meals will be allowed (except for judges receiving the
statutory per diem} when travel outside an employee's headquarters
county is required to perform official duties or to engage in other
approved activities when there is an overnight stay away from home.

2, Relmbursement is limited to actual expenses for food, service, and
gratuities, not to exceed the Authorized Daily Rates as established by the
U.S. General Services Administration (GSA), accessible on the internet at
http://www.gsa.gov/portal/content/104877. Specifically excluded are
alcoholic beverages and entertainment expenses. Where a percentage of
the maximum daily rate is used, the traveler may round the calculated
amount up to the next whole dollar,

3. When meals are provided for a traveling employee, the employee must
deduct from the maximum daily rate as detailed by the GSA in the online
chart of Meals and Incidental Expenses {M&IE) Breakdown, accessible
online following links from the above web address.

4, On the first and last days of travel on a multi-day trip, the meal
reimbursement rate is 75% of a full travel day’s rate, regardless of arrival
and departure time. As in Subsection 3 above, if meals are provided on
these days, meal expenses submitted for reimbursement must be
deducted accordingly.

5. Employees who attend a banquet at a conference sponsored by the
Supreme Court may be reimbursed for the banquet cost or have the cost
directly billed to the Supreme Court, regardless of the event location.

6. The costs of all coffee breaks or refreshments during functions sponsored
by the Supreme Court will be paid directly by the Court and will not
reduce the meal allowance for personnel participating in the functions.

DIFFERING REGULATIONS FOR EDUCATION TRAVEL: For specific variations in
allowances for education-related travel, prevailing over this section's
regulations, see Section 9., which follows below.

CIRCUIT JUDGE QUT-OF-COUNTY DUTY TRAVEL: A Circuit Judge traveling outside
of his or her county of residence to hold court may opt either for the per diem
allowance under W.Va. Code § 6-7-5 or for expense reimbursement under the
regulations above.

37



10.3 OUT-OF-STATE TRAVEL
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A.

APPROVAL: All out-of-state travel, except that made by Supreme Court Justices,
must be approved in advance by the Administrative Director or Director of
Judicial Education or either of their designees. Requests by employees other
than Circuit Judges, unless initiated by the Administrative Director, must be
recommended by the selecting authority. Requests must include information
sufficient to show justification and estimated costs, An exception to the approval
requirement and procedure above is that expense accounts by probation officers
for out-of-state duty travel need only be accompanied by a court order directing
such travel.

CONFERENCE TUITION, REGISTRATION, AND OTHER FEES: Unless billed directly
to the Supreme Court, reimbursement will be allowed at actual cost for
approved seminars, workshops, or conventions as documented by original
receipt or photocopy of both sides of a cancelled check.

TRANSPORTATION: Allowances for transportation will be the same as previously
described for in-state travel, except when out-of-state travel is by personal auto,
reimbursement for transportation, meals, and hotel together on the days en
route may not exceed the round-trip coach fare for travel by commercial airline
to and from the destination.

LODGING: Allowances for lodging will be the same as previously.described,
except for approved attendance at programs conducted by the Naticonal Judicial

- College, the American Academy of Judicial Education, the National Center for

State Courts, and other national providers. In these instances, reimbursement
will be limited to the amounts charged for the accommodations provided or
made available by the program sponsor.

MEALS: meal expenses are reimbursed as previously described for in-state travel.

CASH ADVANCES

1. The Administrative Director, the Director of Judicial Education, or
either of their designees for doing so may, upon timely request,
approve a cash advance for out-of-state travel,

2. A request for a cash advance for out-of-state travel must be
communicated to the Administrative Office at least three weeks in
advance of the expected departure date.

3. A cash advance reflects an estimate of expenses to be incurred for
approved out-of-state travel. A cash advance is not a minimum



10.4

allowance or guarantee, and any surplus (amount beyond actual
allowable expenditures) must be refunded to the state at the time of
settlement by the employee who received the advance.

4, Anyone receiving a cash advance is personally responsible for filing
actual allowable expenses and making final settiement, through the
Administrative Office, within one month after the return date of the
out-of-state trip.

JUSTICES’ TRAVEL

An expense account submitted by a Justice of the West Virginia Supreme Court of
Appeals pursuant to Judicial Branch policies shall be honored irrespective of any of the
language in these travel regulations.

SECTION 9: EDUCATION TRAVEL REGULATIONS

9.3

9.4

9.5

MILEAGE REIMBURSEMENT: Employees may receive reimbursement for mileage to
attend approved education courses offered outside the county of residence,
Reimbursement will be for actual mileage from work place or residence to the course or
program location and return. Reimbursement for such expenses is subject to Supreme
Court travel regulations and any further limitations set in particular instances by the
Director of Judicial Education or the Administrative Director.

LODGING AND MEALS REIMBURSEMENT: Employees may receive reimbursement for
lodging and meals associated with attendance at in-state courses and programs anly in
special circumstances and with advance approval by the Director of Judicial Education or
Administrative Director. Reimbursement for such expenses is subject to Supreme Court
travel regulations and to any further limitations set in particular instances by the
Director of Judicial Education or Administrative Director.

APPLICATION AND REIMBURSEMENT PROCEDURES: Employees must submit the
following to the Director of Judicial Education:

A Approved, signed Application for Education Benefits (form available on the
publicly accessible internet);

B. Within six weeks after the successful compietion of the college course: a

completed Employee Reimbursement Request form (available on the publicly
accessible internet), together with either an original receipt for tuition and/or

39



9.6

40

registration fees, OR two photocopies of both sides of the canceled check for
tuition and/or registration fees,

C. If reimbursement has been approved for mileage, lodging, and/or meals, submit
a separate Travel Expense Account (form available on the publicly accessible
internet.) Reimbursement for such expenses is subject to Supreme Court travel
regulations and to any further limitations set in particular instances by the
Director of Judicial Education or Administrative Director.

OUT-OF-STATE EDUCATICN PROGRAMS

Requests to attend out-of-state education programs at state expense must be
submitted to the Administrative Director or Director of Judicial Education for approval.
Requests by personnel other than judges, unless initiated by the Administrative
Director, must be accompanied by a favorable recommendation from the supervising
judge. Cash advances and/or reimbursement allowances for attendance at out-of-state
programs are governed by the Supreme Court travel regulations.






§ 148-3-2.17 provldes, ““State owned vehicle’ means a vehicle owned by the State of
West Virginia,”

§ 148-3-9.3.2 provides that a State owned vehicle “cannot be used for personal purposes
except for de minimis personal use as allowed by the Internal Revenue Service (IRS) Publication
15-B, Emplover's Tax Guide to Fringe Benefits, published under U,S, Code Title 26.”

IRS Publication 15-B, on page 18, in & section desipnhated “De Minimis Benefits,”
provides, “[y]ou can exclude the value of any de minimis transportation benefit you provide to an
employes from the employee’s wages. A de minimis transportation benefit is any local
transportation benefit you provide to an employee if it has so little value (taking into account how
frequently you provide transportation to your employees) that accounting for it would be
unreasonable or administratively impracticable, For example, it applies to occasional
transportation fare you give an employee because the employee is working overtime if the benefit
is reasonable and isn’t based on hours worked.”

Legislative Auditor’s Office: Compliance Audit

A compliance audit of practices utilized by the West Virginia Division of Conrections,
which audlt was conducted by the Legislative Auditor’s Office for the petiod of July 1, 2013,
through June 30, 2014, (hereinafter, “Auditor’s Repott”) stated that “Legislative 148-3
subsection 9.3 requires that the [State] vehicle be *assigned to an employee that has been
required by the spending office in writing to commute to and /or from work for bona fide
noncompensatory reasons.” (emphasis in the original)

Pursuant to IRS guidelines, in order for a travel expanse to be deductible, the employee
must be traveling away from hotne or on a temporary assignment ot job, IRS Pamphlet 463
explains that an employee’s “tax home™ is, generally, “your regular place of business ot post of
duty, regardless of where you maintain your family home and includes the entire city or general
arca in which their place of business is located,” Therefore, if a person were to use a State
owned vehicle to travel from Charleston, their tax home, to their family home, for non-business
purposes, those travel expenses would not qualify as a deductible travel expense. Rather, any
amounts reimbursed for such travel would have to be repotted as wages, and would be taxed as
wages.,

As set out in the Auditor’s Report, “[t]he IRS stipulated that in order for a travel expense
to be deductible, the employee must be traveling away from home on a temporary assignment or
job. TheIRS generally defines an employee’s tax home as “your regular place of business or
post of duty, regardless of where you maintain your family home and includes the entite ¢ity or
general atres in which their place of business 1s located.” The Auditor’s Report then summarized
the factual sitvation that was being addressed:
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“With the application of IRS Publication 463, it was determined the former
Deputy Commissioner’s tax home was Charleston, WV because it was his official
headquarters, As a result, when the former Deputy Commissionet traveled to
Charleston, WV from his home, it did not qualify as a deductible travel expense
per the IRS definitions. Therefore, any amounts reimbursed by DOC for travel
expensges should have been reported as wages paid to the former Deputy
Commissioner,”

IRS Commuting Rule (IRS Publication 15-B)

Under the IRS Commuting Rule, you determine the value of a vehicle you provide to an
employee for commuting use by multiplying each one-way commute (that is, from home to work
or from work to home) by $1,50, If more than one employee commutes in the vehicle, this value
applies to each employee, This amount must be included in the employee’s wages or reimbursed
by the employee. You can use the commuting rule if all the following requirements are met,

(1) You provide the vehicle to an employee for use in your trade or business and, for bona
fide honcompensatory business reasons, you require the employee to commute in the vehicle,
You will be treated as if you had met this requirement if the vehicle is generally used each
wotkday to carry at least three employees to and from work in an employer-sponsored
commuting pool,

(2) You establish a written policy under which you don’t allow the employee to use the
vehicle for personal purposes other than for commuting ot de minimis personal use (such as a
stop for a personal etrand on the way between a business delivery and the employee’s home).
Personal use of a vehicle is all use that isn’t for your trade or business.

(3) The employee doesn’t use the vehicle for personal purposes other than commuting
and de minimis personal use,

(4) If this vehicle is an automobile (any four-wheeled vehicle, such as a car, pickup truck
or van), the employee who usges it for commuting isn’t a control employee. (emphasis added)

IRS Publication 15-B states that for a gpvernment emplaoyer, an elected official
constitutes g “control employee,”
West Virginia Division of Highways Administrative Operating Procédures

‘The State of West Virginla Fleet Management Policies and Procedures Manual, Edition
7, in Section VII, addresses the issue of commutlng In connection with the use of State owned
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vehicles. It defines commuting as “[i]he act of driving a vehicle, whether permanently or
temporarily assigned, to and from an employee’s home and office.”

Subsection 1: Commuting General:
1.0 Permissible Uses:
11, State-owned or leased vehicles will not be used for the convenience of the employee .

1.2, Useis required for bona fide non-compensatory business reasons with respect to the
duties of the employee to which the vehicle is assigned,

1.3, State-owned, leased, or rented vehicles will not be used 8s a compensatory mechanism to
circumvent hiring, salary, longevity, or other restrictions imposed by federal, state, or
spending unit divectives, po licles, orders, or statute.

14, State-owned or leased vehicles will not be used for personal purposes except for de
minimis personal use as allowed by the Internal Revenue Setvice (IRS) Publication 15-B,
Employer’s Tax Guide to Fringe Benefits, publi shed under U.S.Code Title 26,

1.5, State-owned or leased vehicles will not be used for commuting without formal approval
by the employee’s assighed cabinet secretary ot designee using DOA-FM- 006, Fleet
Duty Appointment. Commuting vehicle authotizations may be issued for periods up to
one yeat, In cases where the spending unit is not assigned a  cabinet secretary, the
Cabinet Secretary, Dopartment of Administration, will fulfill that responsibility.

Code of Judicial Conduct

Rule 3.1 Extrajudicial Activities in General

A judge may engage in extrajudicial activities, except as prohibited by law or this Code,
Howevet, when engaging in extrajudicial activities, a judge shall not:

(A) participate in activities that will interfere with the proper performance of the judge’s
judieial duties;

(B) participate in activities that will lead to frequent disqualification of the judge;

(C) partioipate in activities that would appear to a reasonable person to underimine the
judge's independence, integrity, or impaztiality;

(D) engags in conduot that would appear to a teasonable person to be coercive; or




(E) make use of court premises, staff, stationery, equipment, or other resources, except
for incidental use for activities that concern the law, the lega! system, or the administration of
justice, or unless such additional use is permitted by law,

Rule 3,14 Reimbursement of Expenses and Waivers of Fees or Charges

(A) Unless otherwise prohibited by Rules 3.1 and 3,13(A) or other law, a judge may
accept reimbursoment of necegsary and reasonable expenses for travel, food, lodging, or other
incidental expenses, or a waiver or pattial waiver of fees or charges for registration, tuition, and
stmilar items, from sources other than the judge’s employing entity, if the expenses or charges
are associated with the judge’s participation in extrajudicial activities permitted by this Code.

(B) Reimbursement of expenses for necessary travel, food, lodging, or other incidental
expenses shall be limited to the actual costs reasonably incurred by the judge and, when
appropriate to the occasion, by the judge’s spouse, domestic partner, or guest.

(C) A judge who accepts reimbursement of expenses or waivers or partial waivers of
fees or charges on behalf of the judge or the judge’s spouse, domestic partner, or guest shall
publicly report such acceptance as required by Rule 3.15,

Rule 3.15 Reporting Requirements
(A) A judge shall publicly report the arount or value of:
(1) compensation received for extrajudicial activities as permitted by Rule 3.12;

(2) gifts and other things of value as permitted by Rule 3,13(C), unless the value
of such items, alone or in the aggregate with other items received from the same source in the
same calendar year, does not exceed $150; and

(3) reimbutsement of expenses and waiver of fees or charges permitted by Rule
3.14(A), unless the amount of reimbursement or walver, alone or in the aggregate with other
reimbursements or waivers received from the satme source in the same calendar year, does not
exceed $500,

(B) When public reporting is required by paragraph (A), a judge shall report the date,
place, and nature of the activity for which the judge received any compensation; the deseription
of any gift, loan, bequest, benefit, or other thing of value accepted; and the source of
reimbursement of expenses or waiver ot partial waiver of fees or charges.
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(C) The public report required by paragraph (A) shall be made annually by July 1 for the
preceding calendar year, and must be filed as a public document in the office of the Clerk of the
Supreme Court of Appeals,

Applicability to the Judiciary of State Rules Governing Use of State Vehicles

In State ex rel. Lambert v. Stephens, 200 W, Va, 802, 490 S,E.2d 891 (1997), the Court
stated:

In upholding a lower court's inherent authority to order a county commission to
provide security to a courthouse, the Supreme Court of Colorado reiterated the
basic principle that a court holds those “powers reasonably required to act as an
efficient court.” Board of County Comm'rs v. Nineteenth Judicial Dist., 895 P.2d

545, 547-4.8 (Colo.1.945) (internal quotations omitted). The court
also quoted one of its prior decisions where it eloquently stated
that it is the responsibility and duty of the courts to be

completely independent. Such independence ‘is not only axiomatic, it

is the genius of our government..,, It is abhosrent to the principles of our legal
system and to our form of government that courts, being a coordinate department
of government, should be compelled to depend upon the vagaries of an extrinsic
will,... [It] would interfere with the operation of the courts, impinge upon their
power and thwart the effective administration of justice. These principles,
concepts, and doctrines are so thoroughly embedded in our legal system that they
have become bone and sinew of our state and national polity.” Board of County
Comm 'rs v. Nineteenth Judicial Djst,, 895 P.2d 545, 547-48 (Colo.1995) (quoting
Smith v, Miller, 153 Colo, 35, 4041, 384 P.2d 738, 741 (1963)),

Importantly, however, the Colorado court recognized the inherent power of the judiciary
is not unfettered and generally is “limited to matters that are reasonably necessary for [its] ...
proper functioning....” /d. (citations onitted). The judiciary must be wary not to overstep its
boundaries and violate the separation of powers doctrine it is trying to protect by encroaching
upon legislative and executive affairs. It is the prudent use of the judiciary’s inherent power
which will advance “the public interest of a cooperative and harmonious governmental
structure.” Id, (citation omitted); see also Board of Comm 'rs v. Riddle, 493 N,E.2d 461, 463
(Ind,1986) (finding the issue to be resolved is whether the mandate for office space *is
reasonably necessary for the operation of the court or court related functions, and if so, whether
the mandate adversely affects any governmental interest”); Anderson County Quarterly Court v.
Judges, 579 S.W.2d 875, 879 (Tenn.Ct, App.1978) (holding “however broad and justifiable the
use of inherent powers may be, it is not a license for unwarranted flexing of the judicial power,
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The generally recognized standard for applying the inherent powers doctrine requires its use to be
reasonable and necessary,”)

Possible Consequences of Iimproper Use of State Vehicles

Use of a state vehicie in a manner that confravenes the provisions of an applicable West -
Virginla legislative rule, or an Internal Revenue Service (IRS) regulation, could result in a
determination thal untaxed wages were accrued that must be reported to the IRS,

Contravention of the relevant provisions of the Code of Judicial Conduct could result in
the filing of an ethical violation complaint with the Judicial Investigations Commission,
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. The IRS conducted an audit of the Supreme Court beginning in April of 2017 and
concluding in 2018. Based upon the results of the IRS Audit resolution process, the
Court does not believe that it is necessary to issue any revised/amended W-2s for the
referenced IRS Audit time frames of 2014, 2015, 2016, 2017, and 2018 through
March 31. However, at Justice Ketchum’s request and insistence, the Court is
in the process of issuing amended W-2s for Justice Ketchum based upon the
issues as discussed in the herein response of the Court to the Legislative
Auditor’s.report.

. The Court is in the process of revising all of its travel related policies. The new travel
policy will be ready for review and approval of the Court at its May Administrative
Conference. The revised travel policy will apply even-handedly to all Judicial
Employees, including the Justices. The Court will strive to have the approved travel
policy ready for presentation to the Post Audits Subcommittee at its May 2018
meeting.

However, the Court offers the following clarifications:
IRS Matters

Aundit Resolution:

The IRS Audit Agents assigned to the previously mentioned IRS Audit of the
Supreme Court requested-and reviewed detailed fleet data and determined that the fleet did
not present issues sufficient to spur further inquiry, issuance of any Proposed Adjustment,
or assessment of any monies due.

The Court reached a resolution with the IRS on a number of other items, and one of
the terms of the agreement was that issues related to tax years 2014, 2015, 2016, 2017, and
2018 through March 31, 2018, would be closed relative to the scope of the IRS Audit.
Further, the IRS Auditors advised the Court as the IRS Audit was in the final settlement
phase that it would not be necessary to issue revised W-2s for employment tax issues
encompassed by the IRS Audit for tax years 2014, 2015, 2016, 2017, and 2018 through
March 31, 2018. Moreover, the Court understands that the IRS agreement achieves
resolution for employment tax matters for the referenced time frame. This is a standard term
of settlement in IRS matters such as the Court’s IRS Audit.

West Virginia Code § 6-7-5;

As the Court provided in a previous Audit Response, the IRS Audit addressed
payments under this section of the West Virginia Code. The IRS Auditors advised the Court
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that since mileage reimbursement payments made by the Court pursuant to this code section
is for “commuting,” these payments should always be considered taxable income to the
recipient going forward from April 1, 2018. Based upon this, the Court does not believe that
any amended W-2s are necessary relative to these payments for the tax years encompassed
by the IRS settlement.

On April 10, 2018, Administrative Director Gary Johnson, Administrative Counsel
Lori Paletta-Davis, and I met with Legislative Auditor Aaron Allred and members ofhis staff
for an exit interview. [t was agreed that there would be continued communication and a joint
cooperation in continuing to improve fiscal procedures and accountability.

Sincerely,

Margaret Workman
Chief Justice
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