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FOREWORD

This volume contains the Acts of the West Virginia Legislature
for the 1974 Regular Session and the First Extraordinary Session
of 1974, and resolutions of general interest adopted during these
sessions.

Regular Session, 1974

The second regular session of the 61st Legislature convened on
January 9, 1974, and concluded the sixty-day constitutional session
at midnight March 9. However, under proclamations of the Governor,
extending the session for the purpose of passing the annual Budget
Bill, final adjournment did not come until March 13, and then with-
out passage of the Budget Bill.

Bills totaling 1,315 were introduced in the two houses during the
session—765 House and 550 Senate. The Legislature passed 170
bills, 111 House and 59 Senate. The Governor approved 151
biils and vetoed 19. However, one bill vetoed (H. B. 1047, Wood
County Common Pleas Court), was repassed notwithstanding the
objections of the Governor. This resulted in a total of 152 bills
becoming law.

There were 109 concurrent resolutions introduced during the
session—66 House and 43 Senate, of which 16 House and 11 Senate
were adopted. Twenty-one House Joint and 13 Senate Joint Re-
solutions were introduced proposing amendments to the State Con-
stitution. Another Scnate Joint Resolution provided for rescinding
and annulling the action of the Legislature in ratifying the proposed
amendment to the Constitution of the United States relating to equal
rights for men and women.

The Legislature adopted two Joint Resolusions—HJR 12 and
SJR 6—proposing a Modern Schools Amendment (providing for
increasing levies for school purposes by a majority vote instead of
three fifths of those voting for and against the levy) and the Judicial
Reorganization Amendment, respectively. The House had 39 House
Resolutions and the Senate had 29 Senate Resolutions, of which
29 House and 26 Senate were adopted.

The Senate failed to pass 64 House bills passed by the House and
60 Senate bills failed passage by the House. Two House bills (931
and 1313) and three Senate bills (85, 270 and 529) died in con-
ference.
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First Exfraordinary Session, 1974

The first extraordinary session of 1974 convened on April 29,
1974, and adjourned sine die May 24, 1974.

There were 140 bills introduced in the two houses—69 House and
71 Senate—<lealing with the 33 items of business for consideration
of the Legislature set forth in the proclamation of the Governor con-
vening the session. Six House bills were passed. The Governor ap-
proved three of the bills passed and disapproved three. The bills
disapproved were H. B. 201 (authorizing issuance and sale of $40
million of state bonds for payment of a bonus to veterans of the
Vietnam War); H. B. 213 (continuation, development and extension
of services for handicapped children); and H. B. 264 (providing for
use of receipts from the sale of alcoholic liquors for retirement of the
bonus bonds and payment of interest thereon).

~ During the session the House passed and sent to the Senate a
total of 18 bills, 12 of which were not passed by the Senate. The
Senate passed only one of its 71 bills—S. B. 27, relating to abandon-
ment of service, operation of lines, etc., by railroads—which died in
the House Commiittee on the Judiciary.

There were 16 concurrent resolutions introduced during the ses-
sion, 10 House and 6 Senate, of which four House and two Senate,
were adopted. Only one joint resolution was introduced, HIR 1. The
House had seven House Resolutions and the Senate had 10 Senate
Resolutions, of which six House and nine Senate were adopted.

Fifty-one House Bills (74% ) were reported from House commit-
tees and one Senate Bill (1% ) was reported from Senate committees.
Thirty-three House Bills were left on the House Calendar upon ad-
journment. No bills were left on the Senate Calendar.

This volume may be purchased from the Division of Purchases,
Department of Finance and Administration, State Capitol, Charles-
ton, West Virginia 25305.

C. A. Brankenssip, Clerk
House of Delegates
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President—W. T. Brotherton, JIr.,

MEMBERS OF THE SENATE

(MAY 24, 1974)

OFFICERS
Charleston

Clerk—Howard W. Carson, Fayetteville
Sergeant at Arms—John E. Howell, Charlestoa
Doorkeeper—Gerald L. Chafin, Delbarton

——

District Name Address
First ® Chester R. Hubbard (R) Wheeling
Samuel N. Kusic (R) Weirton
Second 4 William L. Gilligan (R) Slstersville
Roy A. Rogerson (R) Moundsville
Third ® Russell G. Beall (D) Parkersburg
J. Frank Deem (R). St. Marys
Fourth {4+ Robert F. Hatficld (D) Hurricane
Orton A. Jones (R) Spencer
Fifth H. Darrel Darby (D Huntington
®* Robert R. Nelson Huntington
Sixth John Pat Fannin; (D‘ Taeger
* Lafe P. Ward Willlemson
Seventh.. ... _. 13 David E. Wallace (D) Madison
Todd C. Willis (D). Logan
Bighth. Mario J. Palumbo (D) . . ... — I Charleston
® John T. Poffenbarger (R) Dunbar
Ninth _ Warren R. McGraw (D). Pineville
® Alan L. Susman (D) — | Beckley
Tenth ® ). C. Dillon, Jr. (D) Hinton
Odell H. Huffman (D) { Princeton
Eleventh. Patrick R. Hamilton (D) Oak Hill
®* Ralph D. Williams (D). Rainelle
Tweltth ... —=_{ ® Carl B. Gainer (D) Richwood
Richard H. Benson (D). Elkins
Thirteenth..._...—__..._.__| ®* W. Walter Neeley (D). Clarksburg
Willlam R. Sharpe, Jr. (D) Weston
Fourteenth ........ . ce.._..{ Jamea L. Davis (D)- Fairmont
ourteen * willlam A. Morehnd (D) Morgantown
th.veeoee e ® C. N. Harman (R)._— Grafton
Fifteenth J_D. Hinkle, Jr. (R)_ Buckhannon
B ® Louise Leonard (R) Harpers Ferry
Sixteen William J. Oates, Jr. (D) Romuney
[} ST William T. Brotherton, Jr. (D). .| Charleston
U ® Si Galperin, Jr. (D). Charleston

1Resigned Januvary 11,

1974; vacancy has not been fllled.

(+) Blected in 1972 for unexpired term.
(*) Elected in 1970. All others elected in 1972,

&))

Democrats
) Republicans

Total

!I ¥
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MEMBERS OF THE HOUSE OF DELEGATES

(MAY 24, l974)

OFFICERS
Speaker—Lewis N. McManus, Beckley

Clerk—C. A. Blankenship, Pineville
Sergeant at Arms—Qce W. Smith, Jr., Fairmont
Doorkeeper—Dannie Wingo, Yukon

County or District f Name | Address
Barbour. | Gary L. Bverson (R) Belington
Boone Thomas G. Goodwin (D) - 1Scth
Ivan White (D) Madison
Braxton Rodney B. Belknap (D)— . _|Gassaway
Brooke_ . [Charles Donley (D). Wellsburg
1Pamela Sue Shuman (D) [Wecllsburg
Cabell. . |Roy A. Edwards, Jr. (R)oee——— | Huntington
Hugh A. Kincaid (D). Huntington
Charles M. Polan, Jr. (D) _|Huntington
G. Michele Prestera (D). {Huntington
Charles E. Romine, Jr. (R)_._,..._...._.._. Huntington
Jody G. Smirl (R) Huntington
Clay. Robert Reed (D) Clay
Fayette Carroll E. Bumgamer (D) Oak Hill
T. B. Myles (D) ... . .. .. <ww-|Fayetteville
Adam Toney (D) Oak Hill
Hampshire ... }{James B. Cookman (D). ___ . |Romney
Hancock Gust G. Brenda, Jr. I()D)___......_..._.______ Weirton
Kim Bryan Carey ( Weirton
Harrison.._._ . _|Gino R. Colombo (D) -+ —=——|Nutter Fort
Michael D. Greer (R). Salem
Donald Lee Kopp (D) Clarksburg
John F. McCuskey (R) Clarksburg
Jackson William F. Carmichael (R)eee.e.— .. |Ripley
Jefferson.________|James M. Moler (D) Charles Town
Kanawha = James E. Copenhaver (R |Elkview
C. Field (R)... Charleston
Lucxlle E. Gillispie (R) Clendenin
Phyllis E. Given (D) Charleston
Jean S. Holt (R)...eo & Charleston
James C. Jeter (R) Charlcston
Cleo S. Jones (R) . Charleston
Leo G. Kopelman (R) East Bank
Louie A. Patermo, Jr. R)—— . |Charleston
Thomas E. Potter ). Chatleston
Phyllis J. Rutledge ) Charleston
Roland Savilla (D) St. Albans
Leonard I. Underwood (D). __|St. Albans
Paul Zakaib, Jr. (R). Charleston
Lewis. Fred L. Mulneix (R) Weston
Lincoln.. .. {H. Leon Hager (D) Hamlin
Logan Charles Gilliam Logan
Thomas W. Mathijs (D\ Logan
Ervin S, Queen (D) Logan
Marion William M. Hawkins (R)...._______________|Fairmont
Paul E. Prunty (R) Fairmont
William E. Shingleton (D) |Fairmont
Marshall . |Robert C. Polen (R). Moundsville
Dan R. Tonkovich (D) Benwood
Mason R. Michael Shaw (R) Point Pl t
McDowell.____________|Ronnie McKenzle (D) Roderfield
Emest C. Moore g Thorpe
Harry R. Pauley (D). laeger
T. J. Scott (D).. ] Welch

1 Appointed Januery 30, 1974, to fill the vacancy caused by the resignation of Mino
R. D’Avursora.

[xiv]



HoOuSE OF DELEGATES

XV

County or District
Mercer...

Mineral .
Mingo_..

Monongalia .
Monroe_.._____

Nicholas.__._
Ohio... .

Prestof.,; o e imvopmmiize
Putnam.

| Name

Clarence C. Christian, Jr. (D)
Charles E. Lohr (D)

William P. Stafford (R)
Tony E. Whitlow (D).

.|Robert D. Harman (R)

Joe W. Hatfield (D)

Address

Princeton
.| Princeton
Princeton
.|Princeton
fKeyser
Gilbert

R. Doyle Van Meter, II. (D)

Robert W. Dinsmore (D).
Terry T. Jones (R) ..
Robert B. Stone (R)

W. Marion Shiflet (D)

JLarry A. Tucker (D)

2James E. Altmeyer (R)
Judith A. Herndoz (R).
3Michael J. Moyle (R) —_._
George H. Secibert, Jr. (R).

|James W. Teets (R).

Raymond Peak (D) i
Lewis N. McManus (D)

Raleigh

Randolph
Roane
Summers.
Taylor.

. Upshur.
Wayne.

Webster. ...

. |Charles R. Shaffer (R)

Mary Martha Merritt (D)
Ted T. Stacy (D). sy
Mrs. W. W. Withrow (D)

Earl H. Stalnaker (D)
Orton R. Karickhoff (R).
4C. D. Hylton, III (R).

Samuel A. Morasco (D)—— .

| Williamson
Morgantown
Morgantown
Morgantown
Union

_| Summersville
Wheeling
Wheeling
Wheeling
Wheeling
Terra Alta
Hurricaae

| Beckley
Beckley
Beckley
Beckley
Elkins
Spencer
_|Hinton
Grafton
Buckhanaon

SClayton C. Davidson (D)
Walter Rollins (D)

A. L. Sommerville, Jr. (D)

Huntington
Kenova

Webster Springs
New Martinsville

Wetzel ... |Joseph M. Ballouz (D)
Wood. J. C. Butcher (R) .. Parkersburg
Calvin A. Calendine (R)._ Parkersburg
Gene A. Haynes (R) _ Parkersburg
James M. McCutcheon (R). r‘Pllarll;ersbn.u-g
Wyoming . __|C. E. Allen (D) iullens
Charles R. Cline (D) Pineville
1st District .
Berkelcy, Wallace L. Files (R) Martinsburg
Morgan v —eeewemen. |Luke B. Terry (R). Martinsburg
2nd District
Grant,
Tucker. ... |Larkin B. Ours (R) Dorcas
3rd District
Hardy,
Pendicton ....................... [Thomas J. Hawse (D) Moorefield
4th District )
Greenbrler, Frank B. Jolliffe (D)...._..... Lcw:sbu:g
Pocahontas............. |Sarah Lee Neal (D) Rainelle
Sth District
Doddridge,
Tyler...cccoeeeeeee . [Larry D. Swann (R) Salem
6th District
Plcasants,
Ritchie... Harry B. Moats (R) Harrisville
7th_District
Calhoun,
Gilmer,
) Wire . Billy Brown Burke (D) ... Glenville

IAppain!ed January 8, 1974, to fil} the vacancy caused by the resignation of Fred

A. Grewe, Jr.

3Appointed May 15, 1974, to fill the vacancy caused by the resignation of the Hanor-

able Gcorge F. Beneke.

ointed April 27, 1974, to fill the vacancy caused by the death of the Hooorable

P
Jlmes £ Meadows,
5Reslgned March 31,

&3) Democrats
) Republicaas

1974.

Total




STANDING COMMITTEES OF THE SENATE
(May 24, 1974)

AGRICULTURE
Beall (Chairman), Susman (Vice Chairman), Dillon, Gainer, Hat-
field, Neeley, Oates, Williams, Jones, Leonard and Rogerson.

CONFIRMATIONS

Benson (Chairman), Dillon (Vice Chairman), Darby, Davis, Gal-
perin, Hamilton, Ward, Willis, Gilligan, Harman, Leonard and
Rogerson.

EDUCATION

Nelson (Chairman), Willis (Vice Chairman), Beall, Benson, Dillon,
Galperin, McGraw, QOates, Sharpe, Deem, Gilligan, Hubbard, Jones
and Poffenbarger.

ELECTIONS
Williams (Chairman), McGraw (Vice Chairman), Galperin, Hamil-
ton, Huffman, Moreland, Nelson, Palumbo, Deem, Jones and Leo-
nard.
FINANCE
Fanning (Chairman), Susman (Vice Chairman), Beall, Darby, Dil-
lon, Gainer, Galperin, Huffman, McGraw, Neeley, Sharpe, Williams,
Willis, Gilligan, Harman, Hinkle, Leonard and Rogerson.
HEALTH
Darby (Chairman), Galperin, Hatfield, Moreland, Sharpe, Har-
man, Jones and Leonard.
INSURANCE AND CORPORATIONS

Neeley (Chairman), Williams (Vice Chairman), Benson, Hamilton,
Hufiman, Moreland, Oates, Susman, Ward, Deem, Kusic, Poffen-
barger and Rogerson.

INTERSTATE COOPERATION

Gainer (Chairman), Moreland (Vice Chairman), Neeley, Nelson,
Susman, Harman and Poffenbarger, (The President is a nonvoting
member.)

JUDICIARY

- Palumbo (Chairman), Oates (Vice Chairman), Benson, Davis,
Gainer, Hamilton, Hatfield, Moreland, Neeley, Nelson, Ward, Willis,
Deem, Hubbard, Jones, Kusic and Poffenbarger,
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LABOR
Oates (Chairman), Sharpe (Vice Chairman), Darby, Dillon, Huff-
man, Ward, Harman, Kusic and Leonard.
LOCAL GOYERNMENT
Galperin (Chairman), Huffman (Vice Chairman), Benson, Dillon,
Moreland, Willis, Hinkle, Kusic and Poffenbarger.
MILITARY
Moreland (Chairman), Neeley (Vice Chairman), Davis, Hatfield,
McGraw, Williams, Harman, Hinkle and Poffenbarger.
MINES AND MINING
Susman (Chairman), Fanning (Vice Chairman), Benson, Gainer,
Hamilton, Williams, Willis, Deem and Kusic.
NATURAL RESOURCES
Gainer (Chairman), Benson (Vice Chairman), Beall, Dillon, Fan-~
ning, Galperin, McGraw, QOates, Palumbo, Susman, Willis, Deem,
Hubbard, Kusic and Rogerson.

PUBLIC INSTITUTIONS
Sharpe (Chairman), Hatfield (Vice Chairman), Darby, Davis, Mc-
Graw, Nelson, Gilligan, Harman, Hinkle and Leonard.

RULES
Brotherton (ex officio Chairman), Fanning, Gainer, Moreland, Pa-
lumbo, Susman, Ward, Deem, Hubbard and Poffenbarger.
TRANSPORTATION
Dillon (Chairman), Hamilton (Vice Chairman), Beall, Davis, Gain-
er, Huffman, Neeley, Nelson, Palumbo, Sharpe, Williams, Deem,
Gilligan, Hinkle, Jones, Poffenbarger and Rogerson.

JOINT COMMITTEES
ENROLLED BILLS
Darby (Chairman), Davis (Vice Chairman), Beall, Leonard and
Rogerson.
GOVERNMENT AND FINANCE
Brotherton (ex officioc Chairman), Fanning, Palumbo, Sharpe,
Ward, Deem and Hubbard.
JOINT RULES
Brotherton (ex officioc Chairman), Ward and Hubbard. -
PURCHASING PRACTICES AND PROCEDURES COMMISSION
Brotherton (Chairman), McGraw, Nelson, Harman and Hubbard.



STANDING COMMITTEES OF THE
HOUSE OF DELEGATES

May 24, 1974)

AGRICULTURE AND NATURAL RESCURCES

Hawse (Chairman), Ballouz (Vice Chairman), Belknap, Brenda,
Bumgarner, Cline, Gilliam, Goodwin, Merritt, Neal, Shiflet, White,
Whitlow, Withrow, Van Meter, Butcher, Everson, Files, McCuskey,
McCutcheon, Mulneix, Ours, Polen, Prunty and Swann.

BANKING AND INSURANCE

Hager (Chdirman of Banking), Cookman (Chairman of Insur-
ance), Shingleton (Vice Chairman), Bumgarner, Burke, Cline, Hawse,
Myles, Peak, Reed, Rutledge, Scott, Shiflet, Tucker, Van Meter,
Calendine, Carmichael, Gillispie, Hawkins, Karickhoff, Paterno,
Romine, Teets and Zakaib.

CONSTITUTIONAL REVISION

Tucker (Chairman), Jolliffe (Vice Chairman), Ballouz, Bumgarner,
Carey, Colombo, Dinsmore, Donley, Hatfield, Morasco, Rollins,
Savilla, Sommerville, Stalnaker, Underwood, Altmeyer, Field, Cop-
enhaver, Holt, Jones (Kanawha), McCuskey, Mulneix, Potter, Smirl
and Stone,

EDUCATION

Lohr (Chairman), Given (Vice Chairman), Allen, Ballouz, Carey,
Donley, Goodwin, McKenzie, Neal, Peak, Polan, Shiflet, Stacy,
Tonkovich, Van Meter, Calendine, Edwards, Everson, Greer, Har-
man, Holt, Jones (Monongalia), Karickhoff and Shaffer.

FINANCE
Pauley (Chairman), Colombo (Vice Chairman), Belknap, Brenda,
Coolman, Hager, Kincaid, Mathis, Moler, Morasco, Reed, Savilla,
Toney, Whitlow, Withrow, Butcher, Herndon, Kopelman, McCutch-
eon, Ours, Paterno, Romine, Stafford, Teets and Terry.

MEALTH AND WELFARE

Withrow (Chairman), Moore (Vice Chairman), Bumgarner, Burke,
Cline, Lohr, Neal, Peak, Queen, Rutledge, Shuman, Stacy, Stalnaker,
Tonkovich, White, Calendine, Edwards, Field, Gillispie, Greer, Jeter,
McCuskey, Moats, Paterno and Shaffer.
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INDUSTRY AND LABOR
Kopp (Chairman), Rutledge (Vice Chairman), Allen, Carey, Christ-
ian, Colombo, Gilliam, Given, Hatfield, McKenzie, Moore, Morasco,
Polan, Prestera, White, Carmichael, Copenhaver, Harman, Hawkins,
Jeter, Kopelman, McCutcheon, Shaffer and Stafford.

INTERSTATE COOPERATION

Kopp (Chairman), Cookman, Hawse, Queen, Harman, Mulneix
and Potter. (The Speaker is a nonvoting member.)

JUDICIARY
Sommerville (Chairman), Queen (Vice Chairman), Christian, Cline,
Dinsmore, Jolliffe, Kopp, Merritt, Moore, Myles, Prestera, Scott,
Shingleton, Tucker, Underwood, Field, Jones (Kanawha), Moats,
Mulneix, Polen, Potter, Shaw, Smirl, Stone and Zakaib.

POLITICAL SUBDIVISIONS

Dinsmore (Chairman), Merritt (Vice Chairman), Hatfield, Kin-

caid, Mathis, McKenzie, Moler, Polan, Shingleton, Shuman, Stacy,

Stalnaker, Toney, Underwood, Altmeyer, Gillispie, Carmichael, Haw-
kins, Haynes, Herndon, Hylton, Stone, Teets and Terry.

ROADS AND TRANSPORTATION

Goodwin (Chairman), Donley (Vice Chairman), Allen, Christian,

Gilliam, Hager, Hatfield, Hawse, Mathis, Prestera, Rutledge, Savilla,

Shuman, Stalnaker, Copenhaver, Files, Haynes, Herndon, Hylton,
Karickhoff, Jones (Monongalia), Moats, Prunty and Swann.

RULES

McManus (Chairman), Burke, Kopp, Lohr, Myles, Shiflet, Som-~
merville, Jones {Kanawha), Ours, Polen, Potter and Seibert.

STATE AND FEDERAL AFFAIRS

Scott (Chairman), Whitlow (Vice Chairman), Belknap, Colombo,

Dinsmore, Gilliam, Jolliffe, Kincaid, McKenzie, Moler, Polan, Reed,

Rollins, Sommerville, Tonkovich, Files, Haynes, Holt, Hylton, Jeter,
Prunty, Shaw, Smirl, Swann and Zaleib.
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JOINT COMMITTEES

ENROLLED BILLS
Christian (Chairman), McKenzie, Neal, Smirl and Swann.

GOVERNMENT AND FINANCE
McManus (ex officio Chairman), Lohr, Myles, Pauley, Sommer-
ville, Ours and Seibert.

JOINT RULES
McManus (ex officio Chairman), Myles and Seibert.

SELECT COMMITTER ON REDISTRICTING

Cline (Chairman), Kincaid (Vice Chairman), Belknap, Brenda,
Burke, Cookman, Given, Kopp, Lohr, Merritt, Pauley, Queen, Rol-
lins, Toney, Tucker, Altmeyer, Butcher, Harman, Jones (Kanawha),
Jones (Monongalia), Ours, Polen, Potter, Romine and Terry.

PURCHASING PRACTICES AND PROCEDURES COMMISSION
McManus (Cochairman), Cline, Myles, Butcher and Seibert.



LEGISLATURE OF WEST VIRGINIA

ACTS

REGULAR SESSION, 1974

CHAPTER 1

(H. B. 849—By Mr. Hawse and Mr. Ours)

[Passed March 9, 1974; in effect July 1, 1974. Approved by the Governor.]

AN ACT to repeal article fifteen, chapter nineteen of the code of
West Virginia, one thousand nine hundred thirty-one, as amend-
ed; and to enact in lieu thereof a new article fifteen of said chap-
ter, relating to commercial fertilizer; definitions; requiring ferti-
lizer to be registered; requiring labels and inspections; fees
therefor; requiring tonnage reports; requiring inspection, samp-
ling and analysis; plant food deficiency; prohibiting misbrand-
ing and adulteration; requiring certain publications; rules and
regulations; short weight; cancellations of registrations and hear-
ings thereon; “stop sale” orders; seizure, condemnation and
sale; exchanges between manufacturers; disposition of registra-
tion; inspection; penalty fees; powers of courts of competent
jurisdiction; duty of prosecuting attorneys; and penalties for
violation.

Be it enacted by the Legislature of West Virginia:

That article fifteen, chapter nineteen of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be repealed, and
that a new article fifteen of said chapter be enacted in lieu thereof,
to read as follows:

ARTICLE 15. WEST VIRGINIA FERTILIZER LAW,

§19-15-1. Definitions of words and terms.
§19-15-2.  Registration.
§19-15-3. Labels.
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§19-15-4.  Inspection fees.

§19-15-5. Tonnage reports.

§19-15-6.  Inspection, sampling and analysis.
§19-15-7.  Plant food deficiency.

§19-15-8. Commercial value.

§19-15-9. Misbranding.

§19-15-10. Adulteration.

§19-15-11. Publications.

§19-15-12, Rules and regulations.

§19-15-13. Short weight.

§19-15-14. Cancellation of registrations.
§19-15-15. “Stop sale” orders.

§19-15-16. Seizure, condemnation and sale. .
§19-15-17. Violations.

§19-15-18. Exchanges between manufacturers.
§19-15-19. Expenditure of registration, inspection and penalty fges.
§19-15-20. Constitutionality.

§19-15-21. Repeal.

§19-15-1, Definitions of words and terms.

(a) “Brand” means a term, design or trademark used in
connection with one or several grades of commercial fertilizer.

(b) “Bulk fertilizer” means a commercial fertilizer dis-
tributed in a nonpackaged form.

(c) *“Commercial fertilizer” means any substance contain-
ing one or more recognized plant nutrients which is used
for its plant nutrient content and which is designed for use
or claimed to have value in promoting plant growth, except
unmanipulated animal and vegetable manures, marl, lime,
limestone, wood ashes and gypsum, and other products ex-
empted by regulation of the commissioner.

(d) “Commissioner” means the commissioner of agricul-
ture of the state of West Virginia or his duty authorized
agent.

(e) “Department” means the department of agriculture of
the state of West Virginia.

(f) “Distributor” means any person who imports, con-
signs, manufactures, produces, compounds, mixes or blends
commercial fertilizer, or who offers for sale, sells, barters or
otherwise supplies commercial fertilizer in this state.
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(g) “Fertilizer material” means a commercial fertilizer
which either:

(1) Contains important quantities of no more than one
of the primary plant nutrients (nitrogen, phosphoric acid
and potash), or

(2) Has approximately eighty-five percent of its plant
nutrient content present in the form of a single chemical
compound, or

(3) Is derived from a plant or animal residue or by-
product or a natural material deposit which has been processed
in such a way that its content of primary plant nutrients
has not been materially changed except by purification and
concentration.

(h) *“Grade” means the percentage of total nitrogen, avail-
able phosphorus or phosphoric acid, and soluble potassium
or soluble potash stated in whole numbers in the same terms,
order and percentages as in the guaranteed analysis: Provided,
That fertilizer materials, bone meal, manures and similar raw
materials may be guaranteed in fractional units.

(i) “Guaranteed analysis” means the minimum percentage
of plant nutrients claimed in the following order and form:

(1) Total nitrogen (N) percent
Available phosphoric acid (P2Os).... — percent
Soluble potash (K:O) —..._ percent

(2) For unacidulated mineral phosphatic materials and
basic slag, bone, tankage and other organic phosphate
materials, the total phosphoric acid or degree of fineness may
also be guaranteed.

(3) Guarantees for plant nutrients other than nitrogen,
phosphorus and potassium may be permitted or required by
regulation of the commissioner. The guarantees for such
other nutrients shall be expressed in the form of the element.
The sources of such other nutrients (oxides, salt, chelates, etc.)
may be required to be stated on the application for registra-
tion and may be included as a parenthetical statement on the
label. Other beneficial substances or compounds, determinable
by laboratory methods, also may be guaranteed by permission
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of the commissioner. When any plant nutrients or other sub-
stances or compounds are guaranteed, they shall be subject
to inspection and analysis in accord with the methods and
regulations prescribed by the commissioner.

(4) Potential basicity and acidity expressed in terms of
calcium carbonate equivalent in multiples of one hundred
pounds per ton, when required by regulation, or

(S5) When the commissioner finds that the requirements
for expressing the guaranteed analysis of phosphorus and
potassium in elemental form would not impose an economic
hardship on distributors and users of fertilizer by reason of
conflicting labeling requirements among the states, he may

require by regulation thereafter that the “guaranteed analysis”
shall be in the following form:

Total nitrogen (N) ... percent
Auvailable phosphorus (P) percent
Soluble potassium (K) percent

Provided, That the effective date of said regulation shall not
be less than six months following the issuance thereof:
Provided, however, That for a period of two years following
the effective date of said regulation the equivalent of phos-
phorus and potassium may also be shown in the form of
phosphoric acid and potash: Provided further, That after the
effective date of a regulation issued under the provisions of
this section, requiring that phosphorus and potassium be
shown in the elemental form, the guaranteed analysis for
nitrogen, phosphorus and potassium shall constitute the grade.

() “Investigational allowance” means an allowance for

variations inherent in taking, preparation and analysis of an
official sample of commercial fertilizer.

(k) “Label” means the display of all written, printed or
graphic matter upon the immediate container or statement
accompanying a commercial fertilizer.

() “Labeling” means all written, printed or graphic matter,
upon or accompanying any commercial fertilizer, or adver-
tisements, brochures, posters, television and radio announce-

ments used in promoting the sale of such commercial
fertilizers,
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(m) “Mixed fertilizer” means a commercial fertilizer con-
taining any combination or mixture of fertilizer materials.

(n) “Official sample” means any sample of commercial
fertilizer taken by the commissioner or his agent and desig-
nated as “official” by the commissioner.

(0) “Percent” means the percentage by weight.

(p) “Person” means an individual, partnership, associa-
tion, firm or corporation.

(@) “Registrant” means the person who registers com-
mercial fertilizer under the provisions of this article.

(r) “Specialty fertilizer” means a commercial fertilizer
distributed primarily for nonfarm use, such as home gardens,
lawns, shrubbery, flowers, golf courses, municipal parks,
cemeteries, greenhouses and nurseries.

(s) “Ton” means a net weight of two thousand pounds
avoirdupois.

§19-15-2. Registration.
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(a) Each brand and grade of commercial fertilizer shall be
registered before being distributed in this state. The application
for registration shall be submitted to the commissioner on
forms furnished or approved by the commissioner, and shall
be accompanied by a fee of one dollar per brand and grade,
except that those fertilizers sold in packages of ten pounds
or less shall be registered at a fee of ten dollars each.
Upon approval by the commissioner a copy of the registration
shall be furnished to the applicant.

All registrations expire on the thirtieth day of June of the
following year.

The application shall include the following information:

(1) The net weight;

(2) The brand and grade;

(3) The guaranteed analysis; and

(4) The name and address of the registrant.

(b) A distributor shall not be required to register any
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commercial fertilizer which is already registered under this

article by another person, providing the label does not differ
in any respect.

(c) A distributor shall not be required to register each
grade of commercial fertilizer formulated according to specifi-
cations which are furnished by a consumer prior to mixing,
but shall be required to register his firm in a manner and at a
fee as prescribed in the regulations by the commissioner and
to label such fertilizer as provided in subsection (b), section
three of this article.

§19-15-3. Labels.
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(a) Any commercial fertilizer distributed in this state in
containers shall have placed on or affixed to the container a
label setting forth in clearly legible and conspicuous form the
information required by subdivisions (1), (2), (3) and (4),
subsection (a), section two of this article. In case of bulk ship-
ments, this information in written or printed form shall ac-

company delivery and be supplied to the purchaser at time of
delivery.

(b) A commercial fertilizer formulated according to speci-
fications which are furnished by a consumer prior to mixing
shall be labeled to show the net weight, guaranteed analysis,
and the name and address of the distributor.

§19-15-4. Inspection fees.

—

(a) There shall be paid to the commissioner for all commer-
cial fertilizers distributed in this state an inspection fee at the
rate of twenty cents per ton: Provided, That sales to manufac-
turers or exchanges between them are hereby exempted. Fees
so collected shall be used for the payment of the costs of in-
spection, sampling and analysis, and other expenses necessary
for the administration of this article.

On individual packages of commercial fertilizer containing
ten pounds or less, there shall be paid in lieu of the twenty cents
per ton inspection fee, an inspection fee of ten dollars
for each brand and grade sold or distributed. Where a person
sells commercial fertilizer in packages over ten pounds the in-
spection fee of ten dollars shall apply omly to that por-
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tion sold in packages of ten pounds or less, and that por-
tion sold in packages over ten pounds shall be subject to the
same inspection fee of twenty cents per ton as provided in this
article,

(b) Every person who distributes a commercial fertilizer in
this state shall:

File with the commissioner on forms furnished or approved
by the commissioner a quarterly statement for the periods end-
ing on the thirtieth day of September, the thirty-first day
of December, the thirty-first day of March and the thirtieth
day of June, setting forth the number of net tons of each
commercial fertilizer distributed in this state during such
quarter. The report shall be due on or before the thirtieth
day of the month following the close of each quarter and upon
such statement shall pay the inspection fee at the rate stated
in subsection (a) of this section.

If the tonnage report is not filed and the payment of in-
spection fee is not made within thirty days after the end of the
quarter, a collection fee amounting to ten percent of the
amount shall be assessed against the registrant, and the
amount of fees due shall constitute a debt and become the
basis of a judgment against the registrant.

(c) When more than one person is involved in the distribu-
tion of a commercial fertilizer, the last person who has the
fertilizer registered and who distributes to a nonregistrant
(dealer or consumer) is responsible for reporting the tonnage
and paying the inspection fee, unless the report and payment
is made by a prior distributor of a fertilizer.

§19-15-5. Tonnage veports.
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The person transacting, distributing or selling commercial
fertilizer to a nonregistrant shall mail the commissioner a
report showing the county of the consignee, the amounts
(tons) of each grade of commercial fertilizer, and the form
in which the fertilizer was distributed (bags, bulk, liguid,
etc.). This information shall be reported by one of the fol-
lowing methods: (a) Submitting a summary report approved
by the commissioner on or before the fifteenth day of each
month covering shipments made during the preceding month;
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or (b) submitting a copy of the invoice within five business
days after shipment. No information fumished the commis-
sioner under this section shall be disclosed in such a way
as to divulge the operation of any person.

§19-15-6. Inspection, sampling and amalysis.

22
23
24

(a) It shall be the duty of the commissioner, who may act
through his authorized agent, to sample, inspect, make analyses
of, and test commercial fertilizers distributed within this state at
any time and place and to such an extent as he may deem
necessary to determine whether such commercial fertilizers are
in compliance with the provisions of this article. The com-
missioner individually or through his agent is authorized to
enter upon any public or private premises or carriers during
regular business hours in order to have access to commercial
fertilizers subject to the provisions of this article and the
rules and regulations pertaining thereto, and to the records
relating to their distribution.

(b) The methods of analysis and sampling to determine
plant food deficiencies in fertilizer shall use the tolerances estab-
lished by the Association of American Plant Food Control Of-
ficials and the Association of Analytical Chemists.

(c) The commissioner, in determining for administrative
purposes whether any commercial fertilizer is deficient in plant
food, shall be guided solely by the official sample as defined in
subsection (n), section one of this article, and obtained and
analyzed as provided for in subsection (b) of this section.

(d) The results of official analysis of commercial fertilizers

and portions of official samples, shall be distributed by the
commissioner as provided in the regulations.

§19-15-7. Plant food deficiency.
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(a) Penalty for nitrogen, available phosphoric acid or phos-
phorus and potash or potassium.—If the analysis shall show
that a commercial fertilizer is deficient in one or more of its
guaranteed primary plant foods (INPK) beyond the ‘‘investiga-
tional allowances” as established by regulation, or if the over-
all index value of the fertilizer is below the level established
by regulation, a penalty of three times the commercial value
of such deficiency shall be assessed.
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(b) Penalty for other deficiencies.—Deficiencies beyond
the investigational allowances as established by regulation in
any other constituent, which the registrant is required to or
may guarantee, shall be evaluated and penalties prescribed
therefor by the commissioner.

(c) Nothing contained in this section shall prevent any
person from appealing to a court of competent jurisdiction
praying for judgment as to the justification of such penalties.

(d) All penalties assessed under this section shall be paid
to the consumer of the lot of commercial fertilizer represented
by the sample analyzed within three months after the date of
notice from the commissioner to the registrant, receipts taken
therefor and promptly forwarded to the commissioner. If said
consumers cannot be found, the amount of penalty shall be
paid to the commissioner who shall deposit the same in the
department of agriculture’s fees account.

§19-15-8. Commercial value.

1

A~ wnN

O W

§1

bk ek ek fumd
W= OW 0NN A W N

For the purpose of determining the commercial values to be
applied under the provisions of section seven of this article,
the commissioner shall determine and publish annually the
values per unit of nitrogen, available phosphoric acid and
soluble potash in commercial fertilizers in this state.

-15-9, Misbranding.

No person shall distribute misbranded fertilizer. A commer-
cial fertilizer shall be deemed to be misbranded:

(a) If its label is false or misleading in any particular;

(b) If it is distributed under the name of another fertilizer
product;

(c) If it is not labeled as required in section three of this
article and in accordance with regulations prescribed under
this article; or

(d) If it purports to be or is represented as a commercial
fertilizer, or is represented as containing a plant nutrient or
commercial fertilizer unless such plant nutrient or commercial
fertilizer conforms to the definition of identity, if any, pre-
scribed by regulation of the commissioner; in the adopting of
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such regulations the commissioner shall give regard to com-
monly accepted definitions and official fertilizer terms such as
those issued by the association of american plant food control
officials.

§19-15-10. Adulteration.
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No person shall distribute an adulterated fertilizer product.
A commercial fertilizer shall be deemed to be adulterated:

(a) If it contains any deleterious or harmful ingredient in
sufficient amount to render it injurious to beneficial plant life
when applied in accordance with directions for use on the
label, or if adequate warning statements or directions for use,

which may be necessary to protect plant life are not shown up-
on the label;

(b) If its composition falls below or differs from that which
it is purported to possess by its labeling; or

(c) If it contains unwanted crop seed or weed seed.

§19-15-11. Publications.
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The commissioner shall publish at least annually and in
such forms as he may deem proper: (a) Information concern-
ing the distribution of commercial fertilizers; and (b) results
of analyses based on official samples of commercial fertilizers
distributed within the state as compared with the analyses
guaranteed under sections two and three of this article.

§19-15-12. Rules and regulstions.
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The commissioner is authorized to prescribe and, after a
public hearing following due public notice, to enforce such
rules and regulations relating to investigational allowances,
definitions, records, and the distribution of commercial ferti-

lizers a8 may be necessary to carry into effect the full intent
and meaning of this article.

§19-15-13. Short weight.

1
2
3

K any commercial fertilizer in the possession of the con-
sumer i8 found by the commissioner to be short in weight, the
registrant of said commercial fertilizer shall within thirty days
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after official notice from the commissioner pay to the con-
sumer a penalty equal to four times the value of the actual
shortage.

§19-15-14. Cancellation of registrations.
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The commissioner is authorized and empowered to cancel
the registration of any brand of commercial fertilizer or to
refuse to register any brand of commercial fertilizer as
herein provided, upon satisfactory evidence that the registrant
has used fraudulent or deceptive practices in the evasions or
attempted evasions of the provisions of this article or any
rules and regulations promulated thereunder: Provided, That
no registration shall be revoked or refused until the registrant
shall have been given the opportunity to appear for a hearing
conducted by the commissioner.

§19-15-15. “Stop sale” orders.

The commissioner may issue and enforce a written or
printed “stop sale, use or removal” order to the owner or
custodian of any lot of commercial fertilizer and to hold at
a designated place when the commissioner finds said com-
mercial fertilizer is being offered or exposed for sale im
violation of any of the provisions of this article until the
law has been complied with and said commercial fertilizer is
released in writing by the commissioner, or said violation has
been otherwise legally disposed of by written authority. The
commissioner shall release the commercial fertilizer so with-
drawn when the requirements of the provisions of this article
have been complied with and all costs and expenses incurred
in connection with the withdrawal have been paid.

§19-15-16. Seizure, condemnation and sale.

1
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Any lot of commercial fertilizer not in compliance with the
provisions of this article shall be subject to seizure on com-
plaint of the commissioner to a court of competent jurisdiction
in the area in which said commercial fertilizer is located. In the
event the court finds the said commercial fertilizer to be in
violation of this article and orders the condemnation of said
commercial fertilizer it shall be disposed of in any manner
consistent with the quality of the commercial fertilizer and
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the laws of the state: Provided, That in no instance shall the
disposition of said commercial fertilizer be ordered by the court
without first giving the claimant an opportunity to apply to
the court for release of said commercial fertilizer or for
permission to process or relabel said commercial fertilizer
to bring it into compliance with this article.

§19-15-17. Violations.

VOO A WN =

(a) If it shall appear from the examination of any com-
mercial fertilizer that any of the provisions of this article or
the rules and regulations issued thereunder have been violated,
the commissioner shall cause notice of the violation to be given
to the registrant, distributor or possessor from whom said
sample was taken; any person so notified shall be given an
opportunity to be heard under such rules and regulations as
may be prescribed by the commissioner. If it appears after
such hearing, either in the presence or absence of the person
so notified, that any of the provisions of this article or rules
and regulations issued thereunder have been violated, the
commissioner is hereby authorized to prosecute in any court

of competent jurisdiction any person violating the provisions
of this article.

(b) Any person convicted of violating any provisions of this
article or the rules and regulations issued thereunder shall be
guilty of a misdemeanor, and, upon conviction thereof, shall be
fined not less than one hundred dollars nor more than two
hundred dollars for the first offense and not less than two

hundred dollars nor more than five hundred dollars for each
subsequent offense.

(c) Nothing in this article shall be construed as requiring
the commissioner or his agent to report for prosecution or for
the institution of seizure proceedings as a result of minor vio-~
lations of the article when he believes that the public interest
will be best served by a suitable notice of warning in writing.

(d) It shall be the duty of each prosecuting attormey to
whom any violation is reported to cause appropriate proceed-
ings to be instituted and prosecuted in a court of competent
jurisdiction without delay.
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(e) The commissioner is hereby authorized to apply for and
the court to grant a temporary or permanent injunction re-
straining any person from violating or continuing to violate
any of the provisions of this article or any rule or regulation
promulgated under the article notwithstanding the existence of
other remedies at law. Said injunction to be issued without
bond.

§19-15-18. Exchanges between manufacturers.

1
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Nothing in this article shall be construed to restrict or avoid
sales or exchanges of commercial fertilizers to each other by
importers, manufacturers or manipulators who mix fertilizer
materials for sale or as preventing the free and unrestricted
shipments of commercial fertilizer to manufacturers or manipu-
lators who have registered their brands as required by the pro-
visions of this article.

§19-15-19. Expenditure of registration, inspection and penalty fees.

1
2

3
4

All registration, inspection and such penalty fees not paid
to the consumer shall be deposited in a special account with
the state treasurer and shall be expended on order of the
commissioner.

§19-15-20. Constitutionality.

1
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If any clause, sentence, paragraph or part of this article
shall for any reason be judged invalid by any court of com-
petent jurisdiction, such judgment shall not affect, impair or
invalidate the remainder thereof but shall be confined in its
operation to the clause, sentence, paragraph or part thereof
directly involved in the controversy in which such judgment
shall have been rendered.

§19-15-21. Repeal.

1

All laws and parts of laws in conflict with or inconsistent

2 with the provisions of this article are hereby repealed.
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CHAPTER 2

{H. B, 797—By Mr. Calendine)

[Passed Jamuary 31, 1974; in effect from passage, Approved by the Goveroor.]

AN ACT to amend and reenact section nine, article twenty-nine-a,

chapter eight of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to county airport
authorities; their powers and authority generally; their authority
to issue evidences of indebtedness and give security therefor.

Be it enacted by the Legislature of West Virginia:

That section nine, article twenty-nine-a, chapter eight of the code

of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 29A. COUNTY AIRPORT AUTHORITIES.

§8-29A-9. Powers of authorities generally.

1
2
3
4
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7
8

9
10
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16

17
18

A county airport authority is hereby given power and
authority as follows:

(1) To make and adopt all necessary bylaws, rules and

regulations for its organization and operations not incon-
sistent with law;

(2) To elect its own officers, to appoint committees and
to employ and fix the compensation for personnel including
attorneys necessary for its operation;

(3) To enter into contracts with any person, governmental
department, firm or corporation, and generally to do any and
all things necessary or convenient for the purpose of acquiring,
equipping, constructing, maintaining, improving, extending,
financing and operating a public airport, including the develop-
ment of an industrial park in the same general area;

(4) To delegate any authority given to it by law to any
of its officers, committees, agents or employees;

(5) To apply for, receive and use grants-in-aid, donations
and contributions from any source or sources, including but
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not limited to the federal government and any agency thereof,
and the State of West Virginia, and to accept and use bequests,
devises, gifts and donations from any person, firm or cor-

poration;
(6) To acquire lands and hold title thereto in its own name;

(7) To purchase, own, hold, sell and dispose of personal
property and to sell, lease or otherwise dispose of any real
estate which it may own;

(8) To borrow money and execute and deliver negotiable
notes, mortgage bonds, revenue bonds, other bonds, deben-
tures and other evidences of indebtedness therefor, and give
such security therefor as shall be requisite, including giving a
mortgage or deed of trust on its airport properties and facil-
ities or assigning or pledging the gross or net revenues there-
from;

(9) To raise funds by the issuance and sale of revenue
bonds or refunding bonds in the manner provided by the appli-
cable provisions of article sixteen of this chapter, it being here-
by expressly provided that, for that purpose, a county airport
authority shall be treated as a municipality or board as those
terms are used in said article sixteen;

(10) To acquire, construct, establish, equip, maintain and
operate, within a reasonable distance of the airport, a water-
works, a sewerage system or a combined waterworks and
sewerage system for its own use and for the use of any person,
and to finance the same by the issuance of revenue bonds as
provided in this article: Provided, however, That no existing
waterworks or sewage system, or any part thereof, may be
acquired without the prior consent and approval of the public
service commission;

(11) To establish, charge and collect reasonable fses and
charges for services or for the use of any part of its property
or facilities, or for both services and such use; and

(12) To expend its funds in the execution of the powers
and authority herein given.
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CHAPTER 3

(H. B. 1153—By Mr. Speaker, Mr. McManus, and Mrs, Neal)

[Passed March 9, 1974; in effect July 1, 1974. Approved by the Governor.]

AN ACT to amend article three, chapter sixty of the code of West

Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section nine-d,
relating to levying of a tax upon purchases of intoxicating
liquors from state stores or other agencies of the alcohol
beverage control commissioner, outside the corporate limits
of any municipality; limitation; rate of tax; collection and

distribution for the use and benefit of the various counties
and municipalities.

Be it enacted by the Legislature of West Virginia:

one

That article three, chapter sixty of the code of West Virginia,

thousand nine hundred thirty-one, as amended, be amended

by adding thereto a new section, designated section nine-d, to

read

as follows:

ARTICLE 3. SALFS BY COMMISSIONER.

§60-3-9d. Tax on purchases of intoxicating liquors outside cor-

porate limits of municipalities; limitation; rate of
tax; collection and distribution,

For the purpose of providing financial assistance to and for
the use and benefit of the various counties and municipalities
of this state, there is hereby levied a tax upon all purchases
of intoxicating liquor from state stores or other agencies of
the alcohol beverage control commissioner, outside the cor-
porate limits of any municipality. The tax shall be three
percent of the purchase price and shall be added to and
collected with the purchase price by the commissioner:
Provided, That no such tax shall be collected on the in-
toxicating liquors sold by or purchased from holders of a

license issued under the provisions of article seven of this
chapter.

All such tax collected within one mile of the corporate
limits of any municipality within the state shall be remitted
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to such municipality; all other tax so collected shall be
remitted to the county wherein collected: Provided, That
where the corporate limits of more than one municipality be
within one mile of the place of collection of such tax, all
such tax collected shall be divided equally among each of
said municipalities: Provided, however, That such mile is
measured by the most direct hard surface road or access way
usually and customarily used as ingress and egress to the
place of tax collection.

The commissioner by appropriate rules and regulations
shall provide for the collection of such tax, separation or
proration of the same and distribution thereof to the respec-
tive counties and municipalities for which the same shall
be collected. Such rules and regulations shall provide that
all such taxes shall be deposited with the state treasurer and
distributed quarterly by the treasurer upon warrants of the
auditor payable to the counties and municipalities.

CHAPTER 4

(H. B. B60—By Mr. Speaker, Mr. McManus, and Mr. Saibert)

[Passed Pebruary 14, 1974; in effoct from passage. Approved by the Governor.}

AN ACT transferring amounts between items of the total appropria-

tion for certain state spending units as appropriated by chapter
ten, acts of the Legisiature, regular session, one thousand nine
hundred seventy-three, known as the Budget Bill as amended.

Be jt enacted by the Legislature of West Virginia:

That items of the total appropriation of Account No. 180, Account
No. 240, Account No. 371, Account No. 376, Account No. 380,
Account No. 384, Account No. 430, Account No. 432, Account
No. 495, and Account No. 837, chapter ten, acts of the Legislature,
regular session, one thousand nine hundred seventy-three, be trans-
ferred to read as follows:
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18—State Tax Department
Acct. No. 180

Current Expenses .$1,782,512
Circuit Breaker Reimbursement ... . . . 187,350

23—Attorney General

Acct. No. 240
Other Personal Services .$ 694,349
Current Expenses 111,150
Equipment 21,000

45—Forestry Camp for Boys No. 1 (Davis)

Acct. No. 371
Personal Services .....$ 236,360
Repairs and Alterations 10,300
Equipment ______ . 14,500

S50—Huttonsville Correctional Center

Acct. No. 376
Personal Services . $1,006,120
Current Expenses - e 374,372
Equipment 73,000

51—West Virginia Children’s Home

Acct. No. 380
Current Expenses ) $ 63,000
BEquipment __._. 8,600

52—Andrew S. Rowan Memorial Home

Acct. No. 384
Personal Services $ 538,890
Current Expenses .. . 243,356

Equipment - 62,000
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73—Hopemont State Hospital
Acct. No. 430

1 Personal Services

19

$2,092,815

27 Current Expenses ..

462,606

75—Denmar State Hospital
Acct. No. 432

1 Personal Services

$1,425,155

21 Current Expenses .

22 Repairs and Alterations

458,000
70,700

92-—West Virginia Racing Commission

Acct. No. 495
2 Current Expenses

3 Equipment

-$ 36,230

4,500

138—West Virginia Alcohol Beverage Control Commissioner

Acct. No. 837
6 Social Security Matching Fund

7 Public Employees Retirement Matching Fund _..___.

$ 292,250

467,000

The foregoing constitutes transfers of amounts from one item of
appropriation to another item of appropriation within the total ap-
propriation of the designated spending unit. The amounts as itemized
for expenditure during the fiscal year one thousand nine hundred
seventy-four shall be available for expenditure upon the effective

date of this bill.

-~

CHAPTER 5

(Com. Sub. for H. B. 1007—By Mr. Seibert)

[Pamssd February 13, 1974; in effect trom passage. Approved by the Governor.]

AN ACT making supplementary appropriation of public money out
of the weasury from the balance of all general revenue remaining
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unappropriated for the fiscal year ending June thirtieth, one
thousand nine hundred seventy-three to the Governor’s Office,
Account No. 120, chapter ten, acts of the Legislature, regular
session, one thousand nine hundred seventy-three, known as the
“Budget Bill,” for emergency situation relating to the trucking
industry.

WHEREAS, An emergency situation relating to the trucking in-
dustry has arisen in West Virginia, resulting in property loss and the
possibility of death, injury, and dispossession to the detriment of the
safety, health and welfare of citizens of this state and necessitating
expenditure of public moneys in aid thereof; and

WHEREAS, The Governor submitted to the Legislature the Budget
Document, dated January nine, one thousand nine hundred seventy-
four, which included a statement of the state fund, general revenue,
including the fiscal year 1973-74, in which it is set forth and stated
that cash balances and investments, as of July one, one thousand
nine hundred seventy-three, amounted to $93,732,361, which said
amount is reduced by net appropriation balances forwarded of
$80,238,987, thereby leaving a net unencumbered cash balance of
$13,493,374 available for appropriation and expenditure for said
fiscal year 1973-74; a portion of said net unencumbered cash balance

is hereby appropriated by the terms of this supplementary appropria-
tion bill; therefore,

Be it enacted by the Legislature of West Virginia:

That Account No. 120, chapter ten, acts of the Legislature, regu-
lar session, one thousand nine hundred seventy-three, known as the

Budget Bill, be supplemented by adding thereto the following sum
to the designated line item:

EXECUTIVE

8—Governor's Office
Acct. No. 120
4a Emergency Relief . $500,000

The above appropriation is to be expended in connection with the
emergency situation relating to the trucking industry in West
Virginia.
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CHAPTER 6

(H. B. 912—0riginating in the House Committee on the Judiciary)

{Passed March 9, 1974; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact arsicle seven, chapter thirty-one of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended; to amend and reenact section two, article one,
chapter thirty-one-a of said code; and to amend and reenact
sections fourteen and twenty-two, article four of said chapter
thirty-one-a, all relating to industrial banks and industrial loan
companies generally; providing a short title and provisions re-
lating to rules of construction of this act; the definition of certain
terms used herein; applying certain provisions contained in
said chapter thirty-one-a, including the penalty provisions con-
tained therein, to the provisions contained in said article seven,
chapter thirty-one; establishing the procedures for incorporat-
ing and chartering industrial banks and industrial loan com-
panies; providing for the capital stock requirements of such
corporations; providing for the voting rights of the holders of
such stock; restricting the use of certain words in the corporate
name of such corporations; the form and contents of applica-
tion to organize an industrial bank; the examination and in-
vestigation by the West Virginia board of banking and financial
institutions of any proposed industrial bank and the matters to
be considered by such board with respect to such examination
and investigation; the powers and duties of said board and the
commissioner of banking of West Virginia with respect to said
industrial banks and industrial loan companies generally; re-
quiring industrial banks to secure federal deposit insurance and
to notify their depositors upon termination of such insurance;
the rights of depositors upon the termination of such insurance;
the powers of industrial banks and industrial loan compan-
ies and the limitation of such powers; the cash reserves required
to be maintained by industrial banks and induswrial loan com-
panies and the form and nature of such reserves; the super-
vision and control of industrial loan companies by said commis-
sioner and board and the power of each to regulate other firms,
corporations, partnerships or associations owning more than
forty percent of the stock of any such industrial loan company;
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the subrogation rights of the federal deposit insurance corpora-
tion in certain instances; annual and special meetings of stock-
holders of industrial banks and industrial loan companies and
providing for the voting rights of such stockholders and quorum
requirements at such meetings; providing for the number,
duties, qualifications and oath of the directors and officers of
industrial banks and industrial loan companies and the manner
in which vacancies shall be filled; the bonding requirements
for such directors, officers and the managers and employees
of any such industrial bank or industrial loan company and re-
quirements with respect to the defalcation of any such bond;
requiring that a list of stockholders be open for inspection at
any such industrial bank and industrial loan company; estab-
lishing procedures for the declaring and paying of dividends by
any such bank or company; the procedures for amending the
charter or bylaws of any such bank or company; procedures for
the dissolution of industrial loan companies; limiting loans to
officers and employees of industrial loan companies in certain
cases and providing for penalty for the violation of such provi-
sions; requiring and prohibiting certain advertising practices by
such banks or companies; restricting certain statements made
by industrial loan companies with respect to the guaranteeing of
payment of its evidences or certificates of indebtedness; prohib-
iting the use of certain symbols, seals, trademarks or devices
by industrial loan companies; the rule making and regulatory
functions of said commissioner and board and the procedures to
be followed for the adoption and promulgation of such rules; the
collection of certain fees, costs and expenses by the commission-
er in certain cases; procedures for hearings by commissioner and
board and providing for appeal and judicial review therefrom;
and providing for the applicability of this act to certain exist-
ing companies.

Be it enacted by the Legislature of West Virginia:

That article seven, chapter thirty-one of the code of West Virginia,

one thousand nine hundred thirty-one, as amended, be amended and
reenacted; that section two, article one, chapter thirty-one-a of said
code be amended and reenacted; and that sections fourteen and
twenty-two, article four of said chapter thirty-one-a be amended and
reenacted, all to read as follows:
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Chapter
31. Corporations.
31A. Banks and Banking.

CHAPTER 31. CORPORATIONS.

ARTICLE 7. INDUSTRIAL BANKS AND INDUSTRIAL LOAN COM-
PANIES.

§31-7-1.  Short title.

§31-7-2.  Construction of article; general corporation laws applicable.

§31-7-3.  Definitions.

§31-7-4.  Incorporators; name; minimum capital stock; voting rights of

classes of stock; common stock to be paid in before business
commenced; use of certain words in corporate name prohibited.

§31-7-5. Industrial banks; requirements and procedure for incorporation;
agreement of incorporation; issuance of certificate of incorpora-
tion.

§31-7-6.  Application for authority to organize an industrial bank; contents;
forms prescribed by commissioner.

§31-7-7. Exabmm;uon and investigation of proposed industrial bank by

oard.

§31-7-8. Requirements for federal deposit insurance; notice to depositors
upon termination.

§31-7-9.  Industrial loan companies; agreement of incorporation; issuance of
certificate of incorporation; recordation; application for and
issuance of certificate or license to engage in business.

§31-7-10. Powers of industrial banks; limitation of powers.

§31-7-11. Powers of industrial loan companies; limitation of powers.

§31-7-12. Cash reserves.

§31-7-13. Supervision and control.

§31-7-14. Branch industrial loan companies or industrial banks forbidden;
limited off-premises industrial bank facility permitted; limitation
on purchases of industrial bank stock; penalties.

§31-7-15. Subrogation.

§31-7-16. Annual and special meetings of stockholders; quorum; annual re-
port; voting; proxies.

§31-7-17. Directors; officers.

§31-7-18. Chief executive and other officers to be bonded; personal liability
of directors for manager’s defalcation.

§31-7-17. Directors; officers.

§31-7-18. Chief executive and other officers to be bonded; personal liability
of directors for manager’s defalcation.

§31-7-19. List of stockholders; right of inspection.

§31-7-20. Dividends.

§31-7-21. Amendments to bylaws by industrial loan companies.

§31-7-22. Voluntary dissolution of industrial loan companies.

§31-7-23. Loans to officers and employees of industrial loan companies;
penalty.

§31-7-24. Advertising requirements and prohibitions.

§31-7-25. Restrictions upon statements or advertisements relating to guaran-
teeing the payment to holders of certificates of indebtedness;
use of certain symbols or devices prohibited.
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§31-7-26. Rules and regulations.

§31-7-27. Additional powers and duties of the commissioner; fees; powers of

the board; appeals and judicial review.

§31-7-28. Article applicable to existing companies of like nature originally

chartered under building and loan association laws.

§31-7-29. Severability and constitutionality.

§31-7-1. Short title.

1
2

This article shall be known and may be cited as the “West
Virginia Industrial Bank and Industrial Loan Company Act.”

§31-7-2. Construction of article; general corporation laws ap-
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plicable.

(a) Except as otherwise specified herein the provisions
of chapter thirty-one-a of this code, insofar as the same relates
to the inspection, examination, supervision, regulation and
control of banking institutions, including but not limited
to all of the penalty provisions contained in said chapter
thirty-one-a, shall apply to industrial banks and industrial
loan companies organized pursuant to this article to the
extent that the provisions of this article and the provisions
of said chapter thirty-one-a are not inconsistent. To the
extent of any inconsistencies between the provisions of this
article and provisions of chapter thirty-one-a of this code,
the provisions of this article shall prevail to the extent of
such inconsistencies.

(b) The general corporation laws of the state, including the
provisions of article one of chapter thirty-one of this code,
shall govern industrial loan companies and industrial banks
and the chartering thereof, except as otherwise provided
herein or where inconsistent with the provisions of this article
or chapter thirty-one-a of this code, and to the extent of such
inconsistencies, the provisions of this article and chapter thirty-
one-a shall prevail.

§31-7-3. Definitions.

1

2
3
4

As used in this article, unless the context otherwise requires a
different meaning, the term:

(a) “Board” shall mean the West Virginia board of banking
and financial institutions;
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(b) “Commissioner” or “commissioner of banking” shall
mean the commissioner of banking of West Virginia and shall
also include the deparsment of banking of West Virginia;

(c) “Deposit” or “deposits™ shall mean the unpaid balance
of money or its equivalent received or held by an industrial
bank organized pursuant to this article in the usual course
of its business and for which it has given or is obligated to
give credit, either conditionally or unconditionally, to a savings,
time or thnift account, or which is evidenced by its certificate of
deposit, but shall not include checking accounts or demand
deposits or evidences or certificates of indebtedness;

(d) “Industrial bank” shall mean any corporation formed
under the provisions of this article with the approval of the
board and which is authorized to receive deposits from the
general public, and such corporations are hereby declared to
be banking institutions within the meaning of section two,
article one, chapter thirty-one-a, subject to the limitations
contained in this article; and

(e) “Industrial loan company” shall mean any corporation
formed under the provisions of this article with the approval
of the commissioner of banking of this state and which is
authorized to sell or offer for sale its secured or unsecured
evidences or certificates of indebtedness as hereinafter pre-
scribed, but shall not be authorized to accept deposits.

§31-7-4. Incorporators; name; minimum capital stock; voting rights

—t
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of classes of stock; common stock #¢ be paid in be-
fore business commenced; use of certain words in
corporate name prohibited.

{a) 1In the case of an industrial loan company, any number
of persons, not fewer than thirteen, citizens of this state, may
become an industrial loan company on the terms and condi-
tions and subject to the liabilities prescribed in this article.
The name of any industrial loan company formed under this
article shall not contain the words “savings” or “savings and
loan” and shall not be that of any other existing corporation
of this state: Provided, That any such corporation heretofore
organized which uses the words ‘“‘savings and loan” as a part
of its corporate name shall be authorized to continue to use
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such words. The capital stock of any such corporation shall
not be less than twenty-five thousand dollars, and shall con-
sist of shares of common stock. The voting power and con-
trol of the corporation during its life shall be vested in the
common stock only if more than one class of stock is to be
issued. Such common stock, with which it will commence
business, shall be paid in before such corporation shall be
authorized to engage in business, except such business as is
incidental and necessarily preliminary to its organization.

(b) In the case of an industrial bank, any number of per-
sons, not fewer than thirteen, citizens of this state, may become
an industrial bank on the terms and conditions and subject to
the liabilities prescribed by this article and the provisions of
article four, chapter thirty-one-a of this code subject to such
exceptions contained in this article. The name of any industrial
bank formed under the provisions of this subsection (b), sec-
tion four, shall be, “Industrial Financing Corporation,” and
shall include no other words except a trading area, community,
city, county or other local identity approved by the board. The
capital stock requirements of any such industrial bank shall be
the same as those prescribed in subsections (a) and (c) of sec-
tion three, article four, chapter thirty-one-a of this code. The
voting power and control of any industrial bank shall be vested
in the common stock only and such corporations shall issue but
one class of stock. Such common stock with which it will com-
mence business shall be paid in before such corporation shall be
authorized to engage in business as an industrial bank except

such business as is incidental and necessarily preliminary to its
organization.

§31-7-5. Industrial banks; requirements and procedure for in-
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corporation; agreement of incorporation; issuance of
certificate of incorporation.

Persons desiring to form an industrial bank shall sign and
acknowledge an agreement of incorporation, as provided in
article one of this chapter.

The incorporators shall file with the board such agreement
in duplicate and, when filed with the board, shall be accom-
panied by the statutory corporation charter fees, and an exam-
ination and investigation fee of one thousand dollars payable
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to the board. If, at the time of such filing, the corporation
has already qualified and is conducting business as an indus-
trial loan company, then an examination and investigation fee
of five hundred dollars shall be payable to the board. When
transmitting the agreement to the board, the incorporators shall
designate by name and give the address of the attorney, agent
or other responsible party with whom the board may commu-
nicate, on whom the board may call for further information,
and to whom the board may officially report as to action on
the agreement so filed with him. The agreement shall consti-
tute and may be considered and treated by the board as an
application for the board’s approval to incorporate and organ-
ize an industrial bank in this state.

The provisions of section seven, article four, chapter thirty-

one-a of this code shall apply to any application for a charter
and the issuance of such charter to any industrial bank.

§31-7-6. Application for authority to organize an industrial bank;
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contents; forms prescribed by commissioner.

In addition to any of the requirements contained in chapter
thirty-one-a of this code, written application for authority to
establish an industrial bank shall be filed with the board by an
existing industrial loan company or by a newly formed cor-
poration desiring to become an industrial bank and such ap-
plication shall include:

(a) The name, residence and occupation of each incorpora-
tor and stock subscriber and the amount of stock held or sub-
scribed for by each, together with a statement under oath of
each stock subscriber or stockholder that he subscribes for or
holds such stock in good faith in his own right and not as
agent or attorney or trustee for any undisclosed person, or,
if such agency, attorney relationship or trusteeship exists, then
the name, residence and occupation of the beneficial owners
or prospective holders of such stock shall be included.

(b) The proposed name of such industrial bank.
(c) The total capital, the number of shares and the par

value of such shares.
(d) The address where the proposed industrial bank is to be

located.



28

21
22
23

24
25

26
27
28
29

BANKS AND BANKING [Ch. 6

(e) The names of the persons who are to serve as officers
and directors of the proposed industrial bank and the official
position proposed to be held by each.

(f) Such additional information as may be prescribed by the
board or the commissioner.

Such application shall be made upon forms prescribed and
furnished by the commissioner and the commissioner may
require such information as he deems necessary to properly
consider the merits of such application.

§31-7-7. Examination and investigation of proposed indastrial

9
10
11
12
13

14
15
16
17

18
19

20
21

22
23
24

1
2
3
4
5 .
6
7
8

bank by board.

(a) When an agreement of incorporation and an applica-
tion, fully complying with the requirements of this article, have
been filed with the board, it shall promptly make or cause to

be made a careful examination and investigation relative to the
following:

(1) The character, reputation, financial standing and mo-
tives of the organizers, incorporators and subscribers in or-
ganizing the proposed industrial bank;

(2) The need for the facilities and services which the pro-
posed industrial bank will offer in the community where it is
to be located, giving particular consideration to the adequacy

of existing banking services and facilities and financial institu-
tions;

(3) The present and future ability of the community to sup-
port the proposed industrial bank and all other existing banking

and other financial institution facilities and services in the
community;

(4) The character, financial responsibility, banking experi-
ence and business qualifications of the proposed officers; and

(5) The character, financial responsibility, business experi-
ence and standing of the proposed stockholders and directors.

(b) The board shall approve or disapprove the application,
in the exercise of its reasonable discretion, but shall not ap-
prove such application unless it finds:
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(1) Public convenience and advantage will be promoted by
the establishment of the proposed industrial bank;

(2) Local conditions assure reasonable promise of success-
ful operation for the proposed industrial bank and other finan-
cial institutions and other banking institutions already estab-
lish in the community;

(3) The proposed capital structure is adequate;

(4) The proposed officers and directors have sufficient
banking experience, ability, character and standing to assure
reasonable promise of successful operation;

(5) The name of the proposed industrial bank is not so
similar as to cause confusion with the name of an existing bank
or other financial institution; and

(6) Provision has been made for suitable banking house
quarters in the community specified in the application.

(c) In the course of its examination and investigation, the
board may call upon the attorney, agent or other responsible

42 person representing the incorporators and upon the incorpora-
43 tors for additional information and disclosures it deems neces-
44 sary in taking appropriate action on and making proper dis-
45 position of the application.
46 (d) If the proposed industrial bank was in existence and
47 was conducting its affairs as an industrial loan company prior
48 to the effective date of this act, and was selling its certificates
49 or evidences of indebtedness to the general public prior to
50 January first, one thousand nine hundred seventy-four, the
51 board shall not disapprove the application solely for the reasons
52 set forth in subsections (a) (2), (a) (3), (b) (1) and (b)
53 (2) of this section if the proposed industrial bank meets all
54 other requirements.
§31.7-8. Requirements for federal deposit insurance; motice to
depositors upon termination.
1 In addition to any other requirements set forth in this article,
2 or which may be set forth in chapter thirty-one-a of this code,
3 any proposed industrial bank shall qualify for federal deposit
4 insurance and be, in fact, insured by the federal deposit insur-
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ance corporation prior to engaging in business as an industrial
bank and shall maintain such insurance during its corporate
existence as an industrial bank.

If any industrial bank proposes or intends to terminate its
insurance with the federal deposit insurance corporation or if
notice of termination by the federal deposit insurance corpora-
tion has been received by such industrial bank, such industrial
bank shall abide by rules and regulations of the federal deposit
insurance corporation.

§31-7-9. Indastrial loan companies; agreement of incorporation;

VOO PE W=

23

issnance of certificate of incorporation; recordation;
application for and issuance of certificate or license to
engage in business.

Persons desiring to form an industrial loan company shall
sign and acknowledge an agreement of incorporation, as pro-
vided in article one of this chapter.

The agreement shall be delivered to the secretary of state,
who, after the agreement has been approved in writing by the
commissioner of banking, shall issue to the incorporators his
certificate under the great seal of the state as provided in
article one of this chapter: Provided, That hereafter no charter
shall be issued to any industrial loan company under the pro-
visions of this article, nor shall any amendment under general
law or under the provisions of this article be made to the
charter of any existing industrial loan company coming within
the terms of this article, whether heretofore or hereafter orga-
nized, until the application for such charter or for an amend-
ment to such already existing charter has been approved in
writing by the commissioner of banking. Such charter, when
issued, shall be filed and recorded as provided by law for gen-
eral corporations organized under the laws of this state. The
provisions of section five, article two, chapter thirty-one-a, in-
sofar as the same relates to financial institutions, other than
banking institutions, shall apply to the application and issuance
of a certificate or license by the commissioner to an industrial
loan company.

§31-7-10. Powers of industrial banks; limitation of powers.

1

(a) The provisions of sections thirteen and fourteen, article
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four, chapter thirty-one-a to the contrary notwithstanding, and
subject to the provisions of subsection (b) of this section, in
addition to the general powers conferred upon corporations by
the laws of this state and subject to the restrictions, rules and
regulations of the federal deposit insurance corporation and
the provisions of chapter sixteen, Title 12 of the United
States Code, each industrial bank organized pursuant to this
article shall have power to exercise by its board of directors or
duly authorized officers or agents only those powers conferred
upon industrial loan companies under the provisions of section
eleven of this article and in addition thereto shall have the
power to receive deposits from the general public only as long
as such deposits are insured by the federal deposit insurance
corporation, but shall not be depositories of funds from the
government of the United States or from any of its agencies or
political subdivisions or from the state of West Virginia or
from any of its agencies or political subdivisions or from any
other governmental agency.

(b) Notwithstanding the provisions of subsection (a) of this
section, an industrial bank under the provisions of this article
shall not:

(1) Make any loan under the provisions of this article for a
longer period than two years from the date thereof, except
upon express authorization of the board of directors of such
industrial bank;

(2) Hold at any one time the primary obligation or obliga-
tions of any one person, firm or corporation, for more than
ten percent of the amount of the paid-up capital and surplus
of such industrial bank;

(3) Hold at any one time the obligation or obligations of
persons, firms or corporations purchased from any person,
firm or corporation in excess of twenty percent of the aggre-
gate paid-up capital and surplus of such industrial bank;

(4) Make any loan or discount on the security of its own
capital stock unless such security or purchase shall be neces-
sary to prevent loss upon a debt previously contracted in good
faith. Stock so purchased or acquired shall be sold at public
or private sale or otherwise disposed of within ninety days
from the time of its purchase or acquisition;
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(5) Have deposited with it deposits in an aggregate sum in

excess of ten times the aggregate amount of its paid-up capital
and surplus;

(6) Deposit any of its funds except with a national or state
bank doing business in this state or with solvent banking insti-
tutions in other states which are federally insured;

(7) Pledge or hypothecate any of its securities or notes
owned by it to any of its creditors except in the same manner as
other banking institutions are permitted to do so under either
the provisions of chapter thirty-one-a of this code, the rules and
regulations of the commissioner of banking or the rules and
regulations of the federal deposit insurance corporation and the
provisions of chapter sixteen, Title 12 of the United States
Code;

(8) Pay any fees, bonuses, commissions, rewards, or other
consideration to any person, firm or corporation for the privi-
lege of using any plan of operation, scheme or device for the or-
ganization or carrying on of business under this article, or the
use of any name, trademark or copyright to be so used; nor shall
any industrial bank organized under this article enter into any
contract for such purpose or purposes, or for the purpose of
giving to or vesting in any other corporasion any power or
authority over the organization or management of such in-
dustrial bank organized under this article;

(9) Pay greater rates of interest on its deposits than are
permitted to be paid by other banking institutions;

(10) Sell or offer for sale evidences or certificates of indebt-
edness; or

(11) Receive checking accounts or demand deposits.

§31-7-11. Powers of industrial loan companies; limitation of powers.
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(a) In addition to the general powers conferred upon cor-
porations by the laws of this state, each industrial loan
company shall have power to exercise by its board of directors
or duly authorized officers or agents, subject to law, all such
powers as shall be necessary to:

{1) Lend money to any person, firm or corporation, se-
cured by the obligation of such person, firm or corporation,
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or otherwise; and, in addition, to receive and require uniform
periodical installments for the repayment of the loan;

(2) Sell or offer for sale its secured or unsecured evidences
or certificates of indebtedness, and such secured or umsecured
evidences or certificates of indebtedness are hereby defined
as money for the purpose of taxation, but every such evidence
or certificate of indebtedness shall state, on its face, in a
clearly visible manner approved by the commissioner, that
such evidence or certificate of indebtedness is not federally
insured;

(3) Buy and sell bonds or choses in action of any person,
firm or corporation;

(4) Impose a charge of five cents for each default in the
payment of one dollar, or fraction thereof, at the time at
which any periodical installment for the repayment of a loan
becomes due;

(5) Demand and receive for loans or for notes, bills or
evidences of debt discounted or purchased, such rate of
interest as may be agreed upon by the parties, not exceeding
the lawful rate of interest, and it shall be lawful to receive
such interest in advance;

(6) Charge for a loan made pursuant to this section, one
dollar for each fifty dollars, or fraction thereof, loaned, for
expenses including any examination or investigation of the
character and circumstances of the borrower, comaker or
surety, and the drawing and taking the aclenowledgment of
necessary papers, or other expenses, incurred in making the
loan. No additional charge shall be made except to reimburse
the corporation for money actually expended for additional
service actually rendered the borrower. No charge shall be
collected unless a loan shall have been made as the result
of such examination or investigation;

(7) Purchase, hold and convey real estate as follows:

(A) Such as shall be necessary for the convenient trans-
action of its business, including with its office other apart-
ments or offices to rent as a source of income, which invest-
ment shall not exceed twenty-five percent of its paid-in
capital stock and surplus;
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(B) Such as is mortgaged to it in good faith by way of

security for loans made by or money due to such industrial
loan company;

(O) Such as is conveyed to it in satisfaction of debts
previously contracted in the course of its dealings;

(D) Such as is acquired by sale on execution or judgment
or decree of any court in its favor.

Industrial loan companies shall not purchase, hold or
convey any real estate in any other case or for any other
purpose whatever. Real estate shall be conveyed only by
authority of the board of directors of any such industrial
loan company. No real estate acquired in the cases con-
templated in paragraphs (B), (C) and (D) of subdivision (7)
shall be held for a longer time than five years, unless such
period shall be extended by the commissioner of banking.

(b) An industrial loan company shall not:
(1) Accept or receive deposits;

(2) Make any loan under the provisions of this article for
a longer period than two years from the date thereof, except

upon express authorization of the board of directors of such
company;

(3) Hold at any one time the primary obligation or
obligations of any one person, firm or corporation, for more
than ten percent of the amount of the paid-up capital and
surplus of such industrial loan company;

(4) Hold at any one time the obligation or obligations
of persons, firms or corporations purchased from any person,
firm or corporation in excess of twenty percent of the aggre-

gate paid-up capital and surplus of such industrial loan
company;

(5) Make any loan or discount on the security of its own
capital stock (controlling and voting stock, if there be more
than one class), unless such security or purchase shall be
necessary to prevent loss upon a debt previously contracted
in good faith. Stock so purchased or acquired shall be sold
at public or private sale or otherwise disposed of within
ninety days from the time of its purchase or acquisition;
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(6) Have outstanding at any time its evidences or cer-
tificates of indebtedness, in an aggregate sum in excess of
ten times the aggregate amount of its paid-up capital (voting
and controlling stock) and surplus;

(7) Deposit any of its funds with any other moneyed
corporation unless such corporation has been designated as
such depository by a vote of the majority of the board of
directors;

(8) Pledge or hypothecate any of its securities or notes
owned by it to any creditor, except that such companies shall
have the power to rediscount or to borrow money from any
source in addition to selling its evidences or certificates of in-
debtedness, but the aggregate amount of such rediscounting and
borrowing shall at no time exceed the sum total of the capital,
surplus and reserve funds of such company, and the security so
pledged therefor shall not exceed two times the amount bor-
rowed and rediscounted;

(9) Pay any fees, bonuses, commissions, rewards, or other
consideration to any person, firm or corporation for the
privilege of using any plan of operation, scheme or device for
the organization or carrying on of business under this article,
or the use of any name, trademark or copyright to be so used;
nor shall any industrial loan company under this article enter
into any contract for such purpose or purposes, or for the pur-
pose of giving to or vesting in any other corporation any power
or authority over the organization or management of corpora-
tions under this article.

§31-7-12. Cash reserves,
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(a) Every industrial bank organized pursuant to this article
shall at all times maintain a cash reserve equal to five percent
of is aggregate deposits and for such purpose the regulatory,
reporting and penalty provisions of section twenty-two, article
four, chapter thirty-one-a of this code shall apply to such
reserves as shall the provision of said section twenty-two with
respect to the form or nature of such reserves,

(b) Every industrial loan company organized pursuant to
the provisions of this article, shall at all times maintain a
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cash reserve equal to five percent of its issued and outstanding
evidences or certificates of indebtedness and the commissioner
may prescribe by rule or regulation the form or nature of such
reserves. '

§31-7-13. Supervision and control.

(a) Every industrial loan company shall be subject to
the inspection, examination, supervision, jurisdiction and con-
trol of the commissioner and the board in the same manner
and to the same extent as is the case of banking institutions
organized under the laws of this state under the provisions of
chapter thirty-one-a of this code insofar as the same are appli-
cable thereto. Where forty percent or more of the common
stock of any industrial loan company is owned or is held in trust
for the benefit of or by any other single firm, corporation, part-
nership or association, such other firm, corporation, partnership
or association shall also be subject to the same jurisdiction and
powers of inspection, examination, supervision and control of
the commissioner and of the board in the same manner and to
the same extent as if such other firm, corporation, partnership
or association were an industrial loan company.

(b) Every industrial bank shall be subject to the inspection,
examination, supervision, jurisdiction and control of the com-
missioner and of the board in the manner provided in chapter
thirty-one-a of this code and to the same extent as is the case
of other banking institutions organized under the laws of
this state and in addition, shall be subject to all of the
provisions, regulations and requirements of the federal deposit
insurance corporation including the right of inspection, exami-
nation, supervision and control as may be required by the
federal deposit insurance corporation.

§31-7-14. Branch industrial loan companies or industrial banks for-

1

2

bidden; limited off-premises industrial bank facility
permitted; limitation on purchases of industrial bank
stock; penalties.

(a) No industrial loan company or industrial bank shall:

(1) Install or maintain any branch industrial loan com-

3 pany or branch industrial bank; or
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(2) Engage in business at any place other than at its prin-
cipal office in this state: Provided, That at any time any such
industrial bank may operate one and only one off-premises
walk-in or drive-in industrial banking facility, on or in con-
junction with or entirely seperate from a parking lot for the
customers of such industrial bank, for the purpose of receiving
deposits, cashing checks, making change, selling and issuing
money orders and travelers checks and receiving payments on
installment accounts, and for no other purposes, provided such
off-premises banking facility is located within two thousand feet
of the banking house premises of the industrial bank operating
such off-premises facility measured between the nearest points
of the banking house premises and the premises on which such
off-premises banking facility is located.

(b) It shall be unlawful for any individual, partnership,
society, association, firm, institution, trust, syndicate, public
or private corporation, or any other legal entity, or combina-
tion of entities acting in concert, to directly or indirectly own,
control or hold with power to vote, twenty-five percent or more
of the voting shares of more than seven industrial banks, or
to control in any manner the election of a majority of the
directors of more than seven industrial banks, and the pro-
visions of this subsection shall govern and control irrespective
of any other provision of this code restricting or limiting the
ownership or control of voting shares of industrial banks or the
control of the election of directors thereof, whether such other
provision was enacted before or after the enactment of this
article.

(c) Any violation of any provision of this section shall
constitute a misdemeanor offense punishable by applicable
penalties as provided in section fifteen, article eight, chapter
thirty-one-a of this code.”

§31-7-15. Subrogation.
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The provisions of section 1821 (g), chapter sixteen, Title
12 of the United States Code shall specifically apply to
and shall be a condition upon each deposit in an industrial
bank to the same extent as if such provisions were set forth in
extenso herein.
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§31-7-16. Annual and special meetings of stockholders; quorums;
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annual report; voting; proxies.

The stockholders of each industrial loan company shall
meet annually in the month of February, a majority of the
outstanding voting stock to constitute a quorum; and it shall
be the duty of the secretary to prepare and submit to the
stockholders a clear and concise statement of the financial
condition of the corporation as of the close of business on the
last day of the year next preceding. At such meeting the stock-
holders shall elect a board of directors of not less than five nor
more than twenty-five, a majority of which shall be bona fide
residents of the state of West Virginia. Special meetings may be
called by order of the board of directors or by request in
writing of ten per centum of the stockholders.

In all elections of directors of the corporation each stockhold-
er shall have the right to cast one vote for each share of stock
owned by him and entitled to vote, and he may cast the same in
person or by proxy, for as many persons as there are directors
to be elected, or he may cumulate such votes and give one can-
didate as many votes as the number of directors to be elected
multiplied by the number of his shares of stock shall equal; or
he may distribute them on the same principle among as many
candidates and in such manner as he may desire, and the direc-
tors shall not be elected in any other manner, and on any other
question to be determined by a vote of shares at any meeting of
stockholders each stockholder shall be entitled to one vote for
each share of stock owned by him and entitled to vote, and he
may exercise this right in person or by proxy, but if by proxy, in
no instance can it be voted in any meeting other than which it
was first intended.

The provisions of section twenty, article four, chapter thirty-
one-a shall govern and control stockholders’ meetings of in-
dustrial banks.

§31-7-17. Directors; officers.

1

2
3
4

The affairs of every industrial bank and industrial loan
company shall be managed by a board of not less than five
nor more than twenty-five directors who shall meet at least
once each month, a majority of whom shall at all times be
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bona fide residents of this state, and shall own and hold
in his own name at least five hundred dollars par value in
unpledged shares of the capital stock or voting stock of such
industrial bank or industrial loan company.

Immediately upon the adjourament of the stockholders’
meeting or as soon thereafter as convenient, the newly
elected directors shall meet and every such director elected
shall take an oath that he will, so far as duty devolves on
him, diligently and honestly administer the affairs of such
industrial bank or industrial loan company, and will not know-
ingly and willingly violate, or permit to be violated, any of the
provisions of this article, and that he is the owner in good
faith, and in his own right, of at least five hundred dollars
par value in shares of the capital stock of such industrial bank
or industrial loan company, as required by this section,
subscribed by him or standing in his name on the books of such
industrial bank or loan company, and that the same are not
hypothecated or in any way pledged as security for any loan
or debt. Such oath, when subscribed by the director making
it, and certified by the officer before whom it was taken, shall
immediately be transmitted to the commissioner of banking,
and shall be filed and preserved in his office. Should a director
fail to subscribe to the oath herein provided for within sixty
days after notice of his election or at any time after qualifying
as such, sell or dispose of, or in any manner hypothecate or
pledge as security for a debt or obligation, such qualifying
shares, or any number thereof, necessary for his qualification,
or due to death, resignation or inability to serve of any
elected director, thereupon the remaining directors shall elect
another director in his stead.

It shall be the duty of the board at their organization meeting
or as soon thereafter as convenient to elect a president who
shall be a director, one or more vice presidents, a secretary
or manager, treasurer and such other officers necessary for
the conduct of business as may be designated in the bylaws.

§31.7-18. Chief execuative and other offiicers to be bonded; personal

1
2

Lability of directors for manager’s defalcation,

(a) The directors of every industrial loan company shall
require the manager or other chief executive officer appointed
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by them in lieu of a manager, before he performs or enters up-
on any duties as such manager or chief executive officer, to
give a bond or bonds, with a surety company authorized to
transact business in this state as surety thereon, the amount to
be fixed by them, but in no case shall the penalty be less than
five thousand dollars. Other officers and personnel are to be
bonded in amounts commensurate with their duties and re-
sponsibilities, to be fixed by the board of directors, and all
bonds are to be approved by the commissioner of banking and
a copy filed with his department; and it shall be the duty of
the directors, as often as once in every year, to pass upon the
sufficiency of such bond or bonds, and if insufficient, to re-
quire without delay new and additional bonds and securities to
be given. If the directors shall fail to perform any or all of the
requirements of this section, they shall be jointly and severally
liable to the industrial bank or to the industrial loan company,
as the case may be; to the extent of any defalcation of or de-
ficiency in the funds of such bank or company created or
caused by such manager, not in excess of the penalty of his
bond, the same to be recovered by such industrial bank or
industrial loan company in any court of competent jurisdiction
of this state.

(b) The directors, managers, chief executive officers and
employees of an industrial bank shall give a bond or bonds as
may be required by the provisions of chapter thirty-one-a of
this code and the federal deposit insurance corporation. The
requirements of said chapter thirty-one-a and the requirements,
rules and regulations of the federal deposit insurance corpor-
ation shall apply to any defalcation of any such bond or bonds.

§31-7-19. List of stockholders; right of inspection.
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The president, manager or treasurer of every industrial bank
or of every industrial loan company shall at all times cause to
be kept a true and accurate list of the names of stockholders
of record, with the amount of stock held by each, which list
shall at all times during business hours be open to the inspec-
tion of any stockholder, or to the inspection of the commis-
sioner or his duly authorized representative or to the autho-
rized personnel or representatives of the federal deposit insur-
ance corporation.
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§31-7-20. Dividends.
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The board of directors of any industrial loan company may
at any time declare dividends out of the net accrued cash eam-
ings of the company, payable upon the controlling and voting
stock thereof, but no such dividend shall be paid until after
the payment of all the fixed amounts agreed to be paid upon
other classes of stock and the interest upon the evidences or
certificates of indebtedness of the company. Unearned interest,
accrued and uncollected interest shall not be distributed as a
part of the profits.

Dividends of an industrial bank shall be declared and paid
in accordance with the provisions of section twenty-five, article
four, chapter thirty-one-a of this code.

§31-7-21. Amendments to bylaws by industrial loan companies.

1
2
3
4
5

The stockholders at any regular, or special meeting called
for that purpose, may amend the bylaws of any industrial loan
company organized under the provisions of this article, but
before they become operative they must be appproved by the
commissioner of banking.

§31-7-22. Voluntary dissolution of industrial loan companies.

Whenever any industrial loan company shall determine by
its board of directors, with the consent of three fourths of the
holders of its controlling and voting stock, to discontinue its
business and settle its affairs, it shall be lawful for such board
of directors to file with the commissioner of banking of this
state a certificate in writing, signed and acknowledged by such
stockholders, expressing such consent, and likewise the certi-
ficate of the board of directors under the corporate seal, set-
ting forth such intention, and that they thereby surrender to
the state their corporate privileges and powers and authority
to do business as an industrial loan company. Thereupon such
corporation shall be deemed and taken to be dissolved, except
for the purpose of distributing its assets and otherwise settling
its affairs, as provided in article one of this chapter.

§31-7-23. Loans to officers and employees of industrial loan com-

1

panies; penalty.
No industrial loan company shall make any loan to its
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president, its vice president, its manager, or to any of its di-
rectors, or to any of its clerks, tellers, bookkeepers, agents, ser-
vants or other persons in its employ, until the proposition to
make such loan, stating the amount, terms and security, if
any, offered therefor shall have been submitted in writing by
the person desiring the same to a meeting of the board of di-
rectors of such company or of the executive or discount com-
mittee of such board, if any, and accepted and approved by
the vote of a majority of those present constituting a quorum.
The president, vice president, director, manager, clerk, teller,
bookkeeper, or agent of any industrial loan company who
knowingly violates this section, or who aids or abets any offi-
cer, clerk or agent in any such violation, shall be deemed guilty
of a misdemeanor, and, upon conviction thereof, shall be fined
not more than one thousand dollars or imprisoned in the
county jail not more than one year, or both.

§31-7-24. Advertising requirements and prohibitions.
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(a) No industrial loan company shall hereafter advertise
for the purpose of soliciting the sale or offer for sale of its
secured or unsecured evidences or certificates of indebtedness
irrespective of the advertising media used unless such adver-
tisement shall contain a statement that such corporation is not
insured by any agency of the federal government and that such
evidences or certificates of indebtedness are not insured by any
agency of the federal government unless such insurance does
in fact exist and, if so, the amount of such insurance shall be
stated; nor shall any such advertisement refer to such evi-
dences or certificates of indebtedness as ‘“‘savings accounts,”
“deposits” or “savings deposits” and the use of such terms in
any such advertisement is hereby prohibited.

The display of the words “NOT FEDERALLY INSURED”
in letters at least one third the size of the largest type size used
in any display or advertisement, but in no event smaller than

twelve point type bold upper case, shall be deemed to be com-
pliance with this section.

(b) No industrial bank shall advertise itself as a bank nor
shall any of its advertisements, irrespective of the media used,
contain the word or term “bank,” *“banker,” ‘“banking com-
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pany,” “banking association,” ‘“bankers association,” *‘savings
bank” or “trust company.”

§31-7-25. Restrictions upon statements or advertisements relating
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to guaranteeing the payment to holders of certificates of
indebtedness; use of certain symbols or devices pro-
hibited.

(a) No industrial loan company in advertising for the pur-
pose of soliciting the sale or offer for sale or for any other pur-
pose related to the sale of its secured or unsecured evidences or
certificates of indebtedness or for any other purpose irrespective
of the media used or in any statements made in any manner to
any prospective purchaser of such evidences or certificates shall
state that the payment required by the terms of such evidences
or certificates of indebtedness is guaranteed unless such pay-
ment is so guaranteed by a source or from resources which are
independent of and separate from the resources and assets of
such company and if so guaranteed the source, terms and con-
ditions of such guarantee shall be stated upon the face of every
such evidence or certificate of indebtedness in the manner and
form prescribed by the commissioner and such source, terms
and conditions shall be first approved in writing by the com-
missioner.

(b) No industrial loan company shall use in any of its
advertisements, signs, displays, stationery, or documents or
in any other manner use any symbol, device, trademark or
seal which is alike or deceptively similar to any device,
symbol, trademark, or seal of the federal deposit insurance
corporation or of any other federal agency or of any other
corporation authorized to transact business in this state
and any such symbol, device, trademark or seal proposed to
be adopted or used by any such industrial loan company
shall, prior to its adoption or use, be approved in writing
by the commissioner.

§31-7-26. Rules and regulations.

1
2
3
4

The commissioner and the board may, from time to time,
adopt and promulgate such rules and regulations as they
deem appropriate to carry into effect the provisions of this
article in accordance with the provisions of chapter thirty-
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one-a of this code. AIll such rules and regulations shall be
so adopted and promulgated in the manner prescribed in
chapter twenty-nine-a of this code and the provisions of said
chapter twenty-nine-a shall apply to the adoption and pro-
mulgation of such rules and regulations as if such provisions
were set forth in extenso herein.

§31-7-27. Additional powers and duties of the commissioner; fees;
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powers of the board; appeals and judicial review.

(a) Except as may be inconsistent with the provisions of
this arsicle, all of the duties, powers and authority imposed
upon the commissioner or vested in him by the provisions
of chapter thirty-one-a of this code shall be applicable with
respect to industrial banks and industrial loan companies
created pursuant to the provisions of this article and all fees,
costs and expenses authorized to be collected by the com-
missioner by the terms of said chapter thirty-one-a shall
apply to and be collected from such industrial banks and
industrial loan companies when appropriate. Appeals from
any orders or actions of the commissioner or judicial review
thereof shall be in the same manner as may be prescribed in
chapter twenty-nine-a of this code.

(b) Except as may be inconsistent with the provisions of
this article, the board shall have the same general powers and
duties with respect to industrial banks and industrial loan
companies organized and created under the provisions of this
article as are contained in chapter thirty-one-a of this code.
All provisions for hearing procedures and procedures for
judicial review and appeals therefrom as are contained in
said articles three and eight, chapter thirty-one-a shall apply
to this article to the same extent as if such provisions were
set forth in extenso herein.

§31-7-28. Article applicable to existing companies of like nature
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originally chartered under building and lean associa-
tion laws.

Any corporation now organized, existing and doing any
business in this state on a plan which would come within the
scope of the regulatory provisions of this article, and which
was originally chartered with the approval of the commissioner
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of banking under the laws of this state providing for the
organization of building and loan associations, shall fully
comply with, and be subject to, all the regulatory provisions
hereof and shall be subject to the supervision and control of
the commissioner as herein provided; but nothing herein
shall affect or modify the corporate existence of any such
existing corporation, and any such existing corporation shall
be authorized and allowed to sell the full amount of its
present authorized capital stock on the terms and conditions
heretofore approved by the commissioner.

§31-7-29. Severability and constitutionality.

1 If any provisions of this article or the application thereof to
2 any person or circumstance is held to be unconstitutional or
3 otherwise invalid, the remainder of this article and the applica-
4 tion of such provision to other persons or circumstances shall
5 not be affected thereby, and it shall be conclusively presumed
6 that the Legislature would have enacted the remainder of this
7 article without such invalid or unconstitutional provisions.
CHAPTER 31A. BANKS AND BANKING.
Article

1
4.

General Provisions and Definitions.
Banking Institutions and Services Generally.

ARTICLE 1. GENERAL PROVEIONS AND DEFINITIONS.

§31A"'1'2. Deﬁniﬂom‘
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As used in this chapter, unless the context in which used
plainly requires a different meaning:

(a) The word “action,” in the sense of a judicial pro-
ceeding, means any proceeding in a court of competent juris-
diction in which rights are adjudicated and determined and
shall embrace and include recoupment, counterclaim, setoff
and other related, similar and summary proceedings;

(b) The words “bank” and *banking institution mean a
corporation heretofore or hereafter chartered to conduct a
banking business under the laws of West Virginia or an
association heretofore or hereafter authorized to conduct a
banking business in West Virginia under the laws of the
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United States and having its principal office in this state and
shall embrace and include a trust company or an institution
combining banking and trust company facilities, functions and
services so chartered or authorized to conduct such business
in this state, and shall include industrial banks authorized by
article seven, chapter thirty-one of this code, subject to the
limitations therein imposed on such industrial banks and

further subject to the limitations imposed thereon in this
article;

(c) The term “banking business” means the functions,
services and activities contained, detailed and embraced
in sections thirteen and fourteen of article four of this chapter
and as elsewhere defined by law;

(d) The word “board” means the West Virginia board of
banking and financial institusons;

(¢) The words “commissioner” or ‘“commissioner of bank-
ing” mean the commissioner of banking of West Virginia;

(f) The word “community” means a city, town or other

incorporated area, or, where not so incorporated, a trading
area;

(g) The word “department” means the department of
banking of West Virginia;

(h) The words “deputy commissioner” or ‘“deputy com-
missioner of banking” mean the deputy commissioner of
banking of West Virginia;

(i) The word “fiduciary” means any trustee, agent, execu-
tor, administrator, curator, committee, guardian or conserva-
tor, special commissioner, receiver, trustee in bankruptcy,
assignee for creditors, or any holder of a similar position of
trust or responsibility;

(j) The words “financial institutions” mean banks, build-
ing and loan associations, industrial banks, industrial loan
companies, small loan companies, credit unions and all other
similar institutions, whether persons, firms or corporations,
which are by law under the jurisdiction and supervision of
the commissioner of banking;
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(k) The word “officer” when referring to any financial
institution, means any person designated as such in the bylaws
and includes, whether or not so designated, any executive
officer, the chairman of the board of directors, the chairman
of the executive committee, and any trust officer, assistant
vice president, assistant treasurer, assistant secretary, assistant
trust officer, assistant cashier, assistant comptroller, or any
other person who performs the duties approprate to those
offices, and the term “executive officer” as herein used, when
referring to banking institutions, means an officer of a bank
whose duties involve regular, active and substantial parsicipa-~
tion in the daily operations of such institution and who, by
virtue of his position, has both a voice in the formulation of
the policy of the bank and responsibility for implementation
of the policy, such responsibility of and functions performed
by the individual, and not his title or office, being determina-
tive of whether he is an “executive officer”;

(1) The words *“person” or “persons” mean any individual,
partnership, society, association, firm, institution, company,
public or private corporation, state, governmental agency,
bureau, department, division or instrumentality, political sub-
division, county court, municipality, trust, syndicate, estate or
any other legal entity whatsoever, formed, created or existing
under the laws of this state or any other jurisdiction;

(m) The words “safe-deposit box” mean a safe-deposit
box, vault or other safe-deposit receptacle maintained by a
lessor bank, and the rules relating thereto apply to property or
documents kept therein in the bank’s vault under the joint
control of lessor and lessee;

{n) The words “state bank” or “state banking institution”
mean a bank chartered under the laws of West Virginia, as
distinguished from a national banking association; and

(o) The words “trust business’ mean the functions, services
and activities contained, detailed and embraced in section
fourteen of article four of this chapter and as elsewhere de-
fined by law and as may be included within the meaning of
the term “banking business.”
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ARTICLE 4. BANKING INSTITUTIONS AND SERVICES GENERALLY.

§31A-4-14. Trust powers of banking institutions.
§31A-4-22. Reserves required of banking institutions; reports; penalties.

§31A-4-14. Trust powers of banking institutions.

Bvery state banking institution, except industrial banks
created and organized pursuant to the provisions of article
seven, chapter thirty-one of this code, which files the certificate
required in the following section and which is otherwise autho-
rized to do so, shall have and exercise the following powers:

(a) All the powers, rights and privileges of any state bank-
ing institution;

(b) To act as trustee, assignee, special commissioner, gen-
eral or special receiver, guardian, executor, administrator,
committee, agent, curator, or in any other fiduciary capacity,
and to take, assume, accept and execute trusts of every de-
scription not inconsistent with the Constitution and laws of
the United States of America or of this state; and to receive,
bold, manage and apply any sinking fund on the terms and for
the purposes specified in the instrument creating such fund;

(c) To act as registrar, transfer agent or dividend or coupon
paying agent for any corporation;

(d) To make, hold and dispose of investments and establish
common trust funds, and account therefor, pursuant to the
provisions of chapter forty-four of this code;

(e) To purchase and sell and take charge of and receive the

rents, issues and profits of any real estate for other persons or
corporations;

(f) To act as trustee or agent in any collateral trust and in
order to secure the payment of any obligations of any person,
firm, private corporation, public corporation, public body or
public agency to receive and hold in trust any items of personal
property (including without limitation notes, bonds, debentures,
obligations and certificates for shares of stock) with the right in
case of default to sell and dispose of such personal property
and to collect, settle and adjust any obligatjons for the pay-
ment of money, and at any sale of such personal property held
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by it, to purchase the same for the benefit of all or any of the
holders of the obligations, to secure the payment of which such
items of personal property were pledged and delivered to the
trustee or agent. Any such sale may be made without any pro-
ceedings in any court, and at such times and upon such terms
as may be specified in the instrument or instruments creating
the trust, or, in the absence of any specification of terms, at
such time and upon such terms as the trustee shall deem rea-
sonable; and

(® To do and perform any act or thing requisite or neces-
sary in, or incidental to, the exercise of the general powers
herein set forth.

All national banks having their principal offices in this state
which have been, or hereafter may be, authorized under the
laws of the United States to act as trustee and in other fidu-
ciary capacities in the state of West Virginia shall have all the
rights, powers, privileges and immunities conferred hereunder,
provided they have a capital of at least one hundred thousand
dollars and comply with the requirements hereof.

§31A-4-22, Reserves required of bankiog institutions; reports;
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penalties.

Each state banking institution, except industrial banks
created and organized pursuant to the provisions of article
seven, chapter thirty-one of this code shall at all times main-
tain on hand as a reserve in lawful money of the United
States of America an amount equal to at least seven percent
of the aggregate of all of its deposits which are subject to
withdrawal on demand and three percent of its time deposits.
Whenever the commissioner of banking shall determine that
the maintenance of sound banking practices or the prevention
of injurious credit expansion or contraction makes such
action advisable, he may by rule or regulation from time to
time change such requirements as to reserves against demand
or time deposits, or both, but the reserves so prescribed shall
in no event be less than those specified in this section nor
more than twice those specified. Whenever such reserve shall
fall below that required, the institution shall not thereafter
make any new loan or investment until the required reserve
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shall be restored. For the purpose of computing such reserve,
all deposits requiring notice of thirty days or more for with-
drawal and time certificates of deposit and Christmas savings
shall be deemed time deposits, and all checking accounts,
certified checks, cashier’s checks, demand certificates of deposit
and balances due other banks shall be deemed demand de-
posits. But in lieu of lawful money on hand, four fifths of
such reserve may consist of balances payable on demand
from any national or state bank doing business in this state
or solvent banking institutions in other states. The reserve
balances required herein shall be computed on the basis of
average daily net deposit balances and average daily currency
and coin during biweekly periods. The required reserve bal-
ance of each bank shall be computed at the close of business
each day based upon its net deposit balances and currency and
coin at the opening of business on the same day. The
biweekly period shall end at the close of business on days
to be fixed by the commissioner in his promulgated rules
and regulations. When, however, the reserve computation
period ends with a nonbusiness day, or two or more con-
secutive nonbusiness days, such nonbusiness day or days may,
at the option of the banking institution, and whether or not
it had a deficiency in reserve balances in such computation
period, be included in the next biweekly computation period.

The commissioner shall, by rule and regulation, require
regular reports from such banking institutions, which reports
shall be submitted at such times and contain such information
as will enable the commissioner to adequately supervise the
maintenance of reserves under this section. Penalties for any
deficiencies in the required reserves of any banking institution
shall be assessed monthly by the commissioner on the basis
of average daily deficiencies during each of the computation
periods ending in the preceding calendar month. Such
penalties shall be assessed at a rate of two percent per annum
above the lowest rate applicable to borrowings by member
banks from the federal reserve bank of the district in which
such deficient institution is located on the first day of the
calendar month in which the deficiencies occurred. Such
penalties shall be paid by the commissioner into the treasury
of the state of West Virginia and credited to the general fund.
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Compliance on the part of any such banking institution
which is a member of the federal reserve system with the
reserve requiremens of the Federal Reserve Act, as amended,
shall be full compliance with the provisions hereof. No such
member bank shall be required to carry or maintain a reserve
other than such as required under terms of the Federal
Reserve Act, as amended.

~

CHAPTER 7

{S. 8. 539—8y Mr. Harman and My, Hinkle)

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend article eight, chapter thirty-one-a of the code

of West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated sec-
tion twelve-a, relating to prohibiting the fransaction of
banking business in a mobile unit not permanently at-
tached to the real estate.

Be it enacted by the Legislature of West Virginia:

That article eight, chapter thirty-one-a of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated sec-
tion twelve-a, to read as follows:

ARTICLE 8. HEARINGS; ADMINISTRATIVE PROCEDURES; JUDI-

CIAL REVIEW; UNLAWFUL ACTS; PENALTIES.

§31A-8-12a. Banking from mobile units prohibited.
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It is illegal for any banking institution, building and
loan assoeciation, industrial loan company or small loan
company to conduct its business in a facility that is a
mobile unit not permanently attached to the real estate
upon which it is located, except that such mobile units
may be used as temporary banking quarters pending
construction of a permanent bank building on the same
or adjacent property thereto if a charter for said bank
has previously been approved.



52 BONDED INDEBTEDNESS [Ch. 8

CHAPTER 8

{H. B. 1024—By Misx Prestera and Mr. Sommerville)

[Passed March &, 1974; in effect from passage. Approved by the Governor.)

AN ACT to amend and reenact sections two and three, article one,
chapter thirteen of the code of West Virginia, one thousand nine
bundred thirty-one, as amended, relating to bond issues by local
units of government; and expanding the purposes for which
bonds may be issued by local units of government.

Be it enacted by the Legisiature of West Virginia:

That sections two and three, article one, chapter thirteen of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 1. BOND ISSUES FOR ORIGINAL INDEBTEDNESS.

§13-1-2, Purposes for which bonds may be issued.
§13-1.3. Amount and purpose of indebtedness for which bonds may be issued.

§13-1-2. Purposes for which bonds may be issued.

1 Debt may be incurred and bonds issued under this article for
2 the purpose of acquiring, constructing and erecting, enlarging,
3 extending, reconstructing or improving any building, work,
4 utility or undertaking, or for furnishing, equipping and ac-
5 quiring or procuring the necessary apparatus for any building,
6 work, improvement or department, or for establishing and
7 maintaining a library or museum for the public use, or
8 a building or structure for educational purposes, or acquiring
9 a recreation park for the public use, or for acquiring, con-
10 structing, furnishing, equipping and maintaining civic arenas,
11 auditoriums, exhibition halls and theaters, or for other similar
12 corporate purpose, for which the political division is authorized
13 to levy taxes or expend public money. But no bonds shall
14 be issued for the purpose of providing funds for the current
15 expenses of any body or political division. Interest accruing
16 during the construction period, that is to say, the time when
17 an improvement is under construction and six months there-
18 after, shall be deemed a part of the cost of the improvement,
19 and shall not be deemed current expenses. All engineering
20 and inspection costs, including a proper proportion of the
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compensation, salaries and expenses of the engineering staff
of the political division properly chargeable to any work or
improvements, as determined by the governing body, or the
estimated amount of such costs, shall be deemed part of the
cost of an improvement. All costs and estimated costs of the
issuance of bonds shall be deemed a part of the cost of the
work or improvement, or of the property, or of the carrying
out of the purposes for which such bonds are to be issued.
The power to acquire or construct any building, work or
improvement as herein provided shall be deemed to include
the power to acquire the necessary lands, sites and rights-of-
way therefor.

Bonds may also be issued by any municipality having a
population of fifty thousand or more or by any county for the
purpose of acquiring land and constructing a building or
buildings for use and occupancy as a college. The proposal
for such a bond issue shall contain a provision that there shall
be created a commission or committee for the purpose of
operating the building or buildings and for renting the same
for an amount sufficient to pay the interest and sinking fund
on the bonds proposed to be issued, and shall contain a
further provision that in the event a sufficient amount is not
realized from rent or rents for the purpose of meeting the
debt service, then the city or county shall lay a levy for such
purpose in an amount sufficient within the constitutional and
statutory limitation to pay the interest and principal on such
bonds as the same become due and payable. The proposal may
also contain a provision that when the bonds and the interest
thereon shall have been paid, then the title to the land and the
building or buildings situated thereon may be transferred to
the college to which the same have been rented.

§13-1-3. Amount and purpose of indebtedness for which bonds
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may be issued.

No political division authorized by this article to issue
bonds, except county boards of education, shall by any bond
issue, become indebted to an amount, including all other in-
debtedness, exceeding two and one-half percent of the value
of the taxable property therein, as shown by the last assessment
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thereof, for state and county purposes, next prior to the is-
suing of such bonds: Provided, That any county for the erection
and equipment of a courthouse and/or jail for such county,
with funds borrowed from the government of the United States
or any governmental agency, federal or state, and any muni-
cipal corporation of three hundred inhabitants or more, for the
purpose of grading, paving, sewering, and otherwise improving
or reimproving its streets and alleys, or for establishing and
maintaining a library or museum for the public use, or a
building or structure for educational purposes, or acquiring a
recreation park for the public use, or for acquiring, con-
structing, furnishing, equipping and maintaining civic arenas,
auditoriums, exhibition halls and theaters, may become in-
debted and issue bonds in an additional sum not exceeding two
and one-half percent of the value of the taxable property
therein, ascertained as aforesaid: Provided, however, That no
county board of education authorized by this article to issue
bonds, shall, by any bond issue, become indebted, in any man-
ner, or for any purpose, to an amount, including all other in-
debtedness, in the agpregate, exceeding five percent on the
value of the taxable property therein, in the county school dis-
trict to be ascertained by the last assessment for state and
county taxes, previous to the incurring of such indebtedness,

in the manner provided by the “School Bond Amendment,” as
ratified.

The term “sewering” as used herein shall be treated in a
comprehensive sense, so as to include all mains, laterals, con-
nections, traps, incinerating and disposal plants, and other
necessary and convenient accessories to a modern sanitary and
efficient sewerage system and shall include storm sewers.

The county court of any county is hereby authorized and
empowered to negotiate and sell to the government of the
United States or to any governmental agency, federal or state,
at private sale, at not less than par any bonds issued for the
purpose of erecting and equipping a courthouse or other public
buildings for such county, under and by virtue of this article,
without first offering them for sale at public auction, or to any
other person or agency.
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CHAPTER 9

(S. B. 362—By Mr. Jones)

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article five, chapter
forty-nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to the con-
tinuing jurisdiction of the juvenile court.

Be it enacted by the Legislature of West Virginia:

That section two, article five, chapter forty-nine of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 5. JUVENILE COURTS.

§49-5-2. “Child” defined; continuing jurisdiction of court.

1 “Child” means a person under the age of eighteen years.
2 When jurisdiction shall have been obtained by any court
3 of competent jurisdiction in the case of any child, such
4 child shall continue under the jurisdiction of the court
5 until he becomes eighteen years of age unless discharged
6 prior thereto or, in the event such child is committed to a
7 correctional or other institution, until he is released there-
8 from. A person subject to the jurisdiction of the juvenile
court may be brought before it by either of the following
10 means and no other:

©

11 (a) By petition praying that the person be adjudged
12 neglected or delinquent;

13 (b) Certification from any other court before which
14 such person is brought, charged with the commission of a
15 crime.
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CHAPTER 10

{H. B. 907—By Mr. Terry and Mr. Brenda}

[Passed Masch 9, 1974; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article thirteen, chapter
six of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to preference rating of veter-
ans on written examination on nonpartisan merit basis ex-
tended to veterans of Korean and Southeast Asian conflicts for
positions in state departments.

Be it enacted by the Legislature of West Virginia:

That section one, article thirteen, chapter six of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 13. PREFERENCE RATING OF VETERANS ON WRITTEN
EXAMINATIONS ON NONPARTISAN MERIT BASIS.

§6-13-1. Preference rating of veterans on written examinations for

positions in state departments filled under nonpartisan
merit system.

For positions in any department or agency in which posi-
tions are filled under civil service or any job classification
system, a preference of five points in addition to the regu-
lar numerical score received on examination shall be awarded
to all veterans having qualified for appointment by making a
minimum passing grade; and to all veterans awarded the purple
heart, or having a compensable service-connected disability,
as established by any proper veterans’ bureau or department of

the federal government, an additional five points shall be al-
10 lowed.
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11 For the purpose of this article, ‘‘veteran” shall mean any
12 person who has served in the armed forces of the United
13 States during the Spanish American War, World War I,
14 World War II, the Korean Conflict or the Southeast Asian

15 Conflict, and who has been honorably discharged from such
16 service,



Ch.

17
18

19
20
21

11] CLAIMS AGAINST THE STATE 57

Such awards shall be made for the benefit and preference
in appointment of all veterans who have heretofore or who
shall hereafter take such examinations, but shall not operate
to the detriment of any person heretofore appointed to a po-
sition in such department or agency.

-~

CHAPTER 11

{H. B. 1125—By Mr. Terry)

[Passed March 8, 1974; in effect ninety days from paseage. Approved by the Governor.]}

AN ACT to amend and reenact section two, article two, chapter four-

teen of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to venue for certain suits and
actions against the state and permitting certain such actions
involving real estate to be brought in the county where such
real estate is located.

Be it enacted by the Legislature of West Virginia:

That section two, article two, chapter fourtecen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. CLAMMS AGAINST THE STATE.
§14-2-2. Venue for certain suifs and actions.

1

2
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1

(a) The following proceedings shall be brought and prose-
cuted only in the circuit court of Kanawha county:

1. Any suit in which the governor, any other state officer,
or a state agency is made a party defendant, except as gar-
nishee or suggestee.

2. Any suit attempting to enjoin or otherwise suspend or
affect a judgment or decree on behalf of the state obtained in
any circuit court,

(b) Any proceeding for injunctive or mandamus relief in-
volving the taking, damage or title to real property may be
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brought and presented in the circuit court of the county in
which the real property affected is situate.

This section shall apply only to such proceedings as are not
prohibited by the constitutional immunity of the state from suit

under section thirty-five, article six of the constitution of the
state.

CHAPTER 12

(Com. Sub. for S. B. 240—By Mr. Brotherton, Mr. President)

[Passed March S, 1974; in effect ninety days from passage. Approved by the Governor.]

AN ACT to repeal article seven-a, chapter forty-seven; and to

amend and reenact section thirty, article four, chapter
thirty-one-a, and sections five and five-a, article six, chap-
ter forty-seven, all of the code of West Virginia, one thou-
sand nine hundred thirty-one, as amended; and to further
amend said code by adding thereto a new chapter, desig-
nated chapter forty-six-a, relating to expenses, charges
and interest allowed in certain cases; relating to precom-
puted installment loans; providing a method of calcu-
lating a refund or rebate on any such precomputed install-
ment loan; relating to acceleration of any such installment
note; providing for the enactment of a consumer credit
and protection act to be known as the “West Virginia Con-
sumer Credit and Protection Act”; relating to certain con-
sumer and other credit transactions; consolidating and re-
vising certain aspects of the law relating to consumer
and other loans, consumer and other sales of goods, services
and interests in land, and consumer leases; relating to
claims and defenses against a holder in due course, or an
assignee of an instrument, contract or other writing, or a
lender in an interlocking loan relationship; prescribing
certain maximum charges and penalties and consumer
protection provisions respecting transactions covered by
the act and displacing other provisions in regard thereto;
prescribing the application of the act and providing cer-
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tain exclusions therefrom; defining certain terms used in
the act; exempting certain property from execution or
other judicial process and specifying detailed provisions
in connection therewith; providing for limitations on as-
signment of earnings; providing for service of notice and
process on nonresidents; providing for cancellation of in-
debtedness on certain contracts for magazines and cor-
respondence courses; specifying restrictions and lim-
itations upon debt collection practices; fixing maximum
rates and charges and permitting certain other and addi-
tional charges with respect to, and regulating practices with
respect to insurancein regard to,loans and sales of goods and
services covered by the act including without limitation
loans and certain sales secured by an interest in land and
loans insured or guaranteed by the United States or an
agency thereof; establishing a class of lenders designated as
“supervised lenders”; providing for the licensing and regu-
lation of supervised lenders; fixing the loan finance charges
which supervised lenders may make; providing the max-
imum amount of loans to which such charges apply; re-
vising the laws relating to usury; limiting certain agree-
ments and practices and limiting and abolishing certain
remedies of creditors respecting particular consumer
credit transactions; creating a division of consumer pro-
tection in the office of the attorney general; providing that
the attorney general and commnissioner of banking in vari-
ous respects shall administer the act; requiring all persons
other than supervised financial organizations to obtain
a license from the commissioner before making certain
consumer loans and providing the requirements for such
license; providing debtors’ remedies and civil and criminal
penalties for violation of the act; relating to unfair methods
of competition and unfair or deceptive acts or prac-
tices; relating to warranties and privity of contract;
granting to the attorney general and such commissioner
certain powers to regulate persons engaging in transactions
subject to the act including without limitation the power
to adopt regulations, investigate complaints, issue sub-
poenas, hold hearings, issue orders and seek injunctions
and other judicial relief; providing for judicial review;
providing that the attorney genmeral may bring a civil
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action to restrain unconscionable conduct; requiring the
giving of certain notice by persons engaged in certain con-
sumer transactions; relating to a consumer advisory
council; providing an operative date of the act
and providing for transition; providing that certain trans-
actions entered into prior to the operative date shall be
governed by any statute, rule of law or law repealed or
modified by such act, except as otherwise provided; pro-
viding a legal rate and a contract rate of interest; pro-
viding an interest rate on certain loans repayable in in-
stallments; providing for refunds or rebates with respect
thereto; and providing for the severability of the act’s
provisions.

Be it enacted by the Legislature of West Virginia:

That article seven-a, chapter forty-seven of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be repealed; that section thirty, article four, chapter thirty-
one-a, and sections five and five-a, article six, chapter forty-
seven, all of said code, be amended and reenacted; and that
said code be further amended by adding thereto a new chapter,
designated chapter forty-six-a, all to read as follows:

Chapter
31A. Banks and Banking.
46A. West Virginia Consumer Credit and Protection Act.
47. Regulation of Trade.

CHAPTER 31A. BANKS AND BANKING.
ARTICLE 4. BA:LlilyNG INSTITUTIONS AND SERVICES GENER-

§31A-4-30. Charges and interest allowed in certain cases; ne-
gotiability of installment notes.

In addition to the interest rate provided in article six
of chapter forty-seven of this code and elsewhere by law,
a banking institution may charge and collect a reasonable
amount to cover the expenses incurred in procuring reports
and information respecting loans and the value of and title
to property offered as security therefor, and a charge of
three dollars may be made for any loan or forbearance of
money or other thing where the interest at the rate of six

OIAD R WK -
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percent per annum would not amount to that sum and the
same shall not be a usurious charge or rate of interest.
Except in cases where it is otherwise specially provided by
law, any banking institution authorized to do, and doing
business in this state, may contract for and charge interest
for a secured or unsecured loan, repayable in installments
at a rate not in excess of: (a) Six percent per annum upon
the principal amount of the loan, for the entire period of
the loan, and add such charge to the principal amount of
the loan; or (b) six percent per annum upon the face
amount of the instruments evidencing the obligation to re-
pay the loan, for the entire period of the loan, and deduct
such charge in advance but in no case shall the interest on
such a discount loan exceed an annual percentage rate of
fifteen percent per annum calculated according to the ac-
tuarial method: Provided, That upon prepayment in full of
a precomputed loan, the bank shall rebate that portion of
such charge attributable to the prepaid periodic install-
ment periods. When the total amount is payable in substan-
tially equal consecutive monthly installments, the portion
of such charge attributable to any particular monthly in-
stallment period shall be that proportion of the charge
originally contracted for, as the balance scheduled to be
outstanding on the last day of the monthly installment
period before deducting the payment, if any, scheduled to
be made on that day bears to the sum of all the monthly in-
stallment balances under the original schedule of pay-
ments. (This method of allocation is the sum of the digits
method, commonly referred to as the “Rule of 78.”) If pre-
payment in full of an obligation payable in monthly in-
stallments is made on other than an installment due date,
the rebate shall be calculated as of the nearest installment
due date. For the purpose of determining the installment
due date nearest the date of any prepayment in full, any
prepayment in full of an obligation payable in monthly
installments made on or before the fifteenth day following
the installment due date shall be determined to have been
made as of such installment due date, and any prepayment
in full made on or after the sixteenth day shall be deemed
to have been made on the next succeeding installment
due date. The commissioner of banking shall prescribe
by rule the method or procedure for the allocation of
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51 charges and the calculation of rebates consistent with the
52 sum of the digits method where the precomputed loan is
53 payable in unequal or irregular or in other than substan-
54 tially equal consecutive monthly installments. Any note
55 evidencing any such installment loan may provide that the
56 entire unpaid balance thereof at the option of the holder
57 shall become due and payable upon default in the payment
58 of any stipulated installment without impairing the nego-
59 tiability of such note if otherwise negotiable.

CHAPTER 46A. WEST VIRGINIA
CONSUMER CREDIT AND PROTECTION ACT.

Article

Short Title, Definitions and General Provisions.
Consumer Credit Protection.

Finance Charges and Related Provisions.
Supervised Lenders.

Civil Liability and Criminal Penalties.

General Consumer Protection.

Administration.

Operative Date and Provisions for Transition.

ol o

ARTICLE 1. SHORT TITLE, DEFINITIONS AND GENERAL PROVI-
SIONS.

§46A-1-101. Short title.
§46A-1-102. General definitions.

§46A-1-103. Effect of chapter on powers of persons making consumer
credit sales and consumer loans, and others; consumer
protection generally.

§46A-1-104. Application.

§46A-1-105. Exclusions.

§46A-1-106. Sales or loans subject to chapter by agreement of parties.
§46A-1-107. Waiver.

§46A-1-101. Short title.

1 This chapter shall be known and may be cited as the
2 “West Virginia Consumer Credit and Protection Act.”

§46A-1-102. General definitions.

In addition to definitions appearing in subsequent arti-
cles, in this chapter:

(1) “Actuarial method” means the method, defined by
rules adopted by the commissioner, of allocating payments
made on a debt between principal or amount financed and
loan finance charge or sales finance charge pursuant to

QU W N
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which a payment is applied first to the accumulated loan
finance charge or sales finance charge and the balance is
applied to the unpaid principal or unpaid amount financed.

(2) “Agreement” means the bargain of the parties in fact
as found in their language or by implication from other
circumstances including course of dealing or usage of trade
or course of performance. A “consumer credit agreement”
is an agreement where credit is granted.

(3) “Agricultural purpose” means a purpose related to
the production, harvest, exhibition, marketing, transporta-
tion, processing or manufacture of agricultural products by
a natural person who cultivates, plants, propagates, or nur-
tures the agricultural products. “Agricultural products”
includes agricultural, horticultural, viticultural and dairy
products, livestock, wildlife, poultry, bees, forest products,
fish and shellfish, and any products thereof, including pro-
cessed and manufactured products, and any and all prod-
ucts raised or produced on farms and any processed or
manufactured products thereof.

(4) “Amount financed” means the total of the following
items to the extent that payment is deferred:

(a) The cash price of the goods, services or interest in
land, less the amount of any down payment whether made
in cash or in property traded in;

(b) The amount actually paid or to be paid by the seller
pursuant to an agreement with the buyer to discharge a
security interest in or a lien on property traded in; and

(c) If not included in the cash price:
(i) Any applicable sales, use, privilege, excise or docu-
mentary stamp taxes;

(ii) Amounts actually paid or to be paid by the seller for
registration, certificate of title or license fees; and

(iii) Additional charges permitted by this chapter.

(5) “Average daily balance” in a billing cycle for which
a sales finance charge or loan finance charge is made is the
sum of the amount unpaid each day during that cycle di-
vided by the number of days in that cycle. The amount un-
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paid on a day is determined by adding to the balance, if
any, unpaid as of the beginning of that day all purchases
and other debits and deducting all payments and other
credits made or received as of that day.

(6) The “eash price” of goods, services or an interest in
land means the price at which the goods, services or inter-
est in land are offered for sale by the seller to cash buyers
in the ordinary course of business, and may include (a) ap-
plicable sales, use, privilege, and excise and documentary
stamp taxes, (b) the cash price of accessories or related
services such as delivery, installation, servicing, repairs, al-
terations and improvements, and (c) amounts actually paid
or to be paid by the seller for registration, certificate of
title, or license fees.

(7) “Closing costs” with respect to a debt secured by an
interest in land include:

(a) Fees or premiums for title examination, title insur-
ance or similar purposes including surveys;

(b) Fees for preparation of a deed, deed of trust, mort-
gage, settlement statement or other documents;

(c) Escrows for future payments of taxes and insurance;

(d) Official fees and fees for notarizing deeds and other
documents;

(e) Appraisal fees; and
(f) Credit reports.

(8) “Code” means the official code of West Virginia, one
thousand nine hundred thirty-one, as amended.

(9) “Commissioner” means the commissioner of banking
of West Virginia.

(10) “Conspicuous”: A term or clause is conspicuous
when it is so written that a reasonable person against
whom it is to operate ought to have noticed it. Whether a
term or clause is conspicuous or not is for decision by the
court.

(11) “Consumer” means @ natural person who incurs
debt pursuant to a consumer credit sale or a consumer loan.
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(12) (a) Except as provided in paragraph (b), “consu-
mer credit sale” is a sale of goods, services or an interest
in land in which:

(i) Credit is granted either by a seller who regularly en-
gages as a seller in credit transactions of the same kind or
pursuant to a seller credit card;

(ii) The buyer is a person other than an organization;

(iit) The goods, services or interest in land are purchased
primarily for a personal, family, household or agricultural
purpose;

(iv) Either the debt is payable in installments or a sales
finance charge is made; and

(v) With respect to a sale of goods or services, the
amount financed does not exceed twenty-five thousand
dollars.

(b) “Consumer credit sale” does not include a sale in
which the seller allows the buyer to purchase goods or ser-
vices pursuant to a lender credit card or similar arrange-
ment.

(13) (a) “Consumer lease” means a lease of goods:

(i) Which a lessor regularly engaged in the business of
leasing makes to a person, other than an organization, who
takes under the lease primarily for a personal, family,
household or agricultural purpose;

(ii) In which the amount payable under the lease does
not exceed twenty-five thousand dollars; and

(iii) Which is for a term exceeding four months.

(b) “Consumer lease” does not include a lease made pur-
suant to a lender credit card or similar arrangement.

(14) “Consumer loan” is a loan made by a person regu-
larly engaged in the business of making loans in which:

(a) The debtor is a person other than an organization;

(b) The debt is incurred primarily for a personal,
family, household or agricultural purpose;
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(c) Either the debt is payable in installments or a loan
finance charge is made; and

(d) Either the principal does not exceed twenty-five
thousand dollars or the debt is secured by an interest in
land.

(15) “Credit” means the privilege granted by a creditor
to a debtor to defer payment of debt or to incur debt and
defer its payment.

(16) “Earnings” means compensation paid or payable to
an individual or for his account for personal services ren-
dered or to be rendered by him, whether denominated as
wages, salary, commission, bonus or otherwise, and in-
cludes periodic payments pursuant to a pension, retire-
ment or disability program.

(17) “Federal Consumer Credit Protection Act” means
the “Consumer Credit Protection Act” (Public Law 90-

321; 82 Stat. 146), as amended, and includes regulations
issued pursuant to that act.

(18) “Goods” includes goods not in existence at the time
the transaction is entered into and gift and merchandise
certificates, but excludes money, chattel paper, documents
of title and instruments.

(19) “Home solicitation sale” means a consumer credit
sale in excess of twenty-five dollars in which the buyer re-
ceives a solicitation of the sale at a place other than the
seller’s business establishment at a fixed location and the
buyer’s agreement or offer to purchase is there given to
the seller or a person acting for the seller. The term does
not include a sale made pursuant to a preexisting open-
end credit account with the seller in existence for at least
three months prior to the transaction, a sale made pursuant
to prior negotiations between the parties at the seller’s
business establishment at a fixed location, a sale of motor
vehicles, mobile homes or farm equipment or a sale which
may be rescinded under the Federal Truth in Lending
Act (being Title I of the Federal Consumer Credit Protec-
tion Act). A sale which would be a home solicitation sale if
credit were extended by the seller is a home solicitation
sale although the goods or services are paid for in whole
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or in part by a consumer loan in which the creditor is
subject to claims and defenses arising from the sale
(§46A-2-103) .

(20) Except as otherwise provided, “lender” includes an
assignee of the lender’s right to payment but use of the
term does not in itself impose on an assignee any obligation
of the lender.

(21) “Lender credit card or similar arrangement” means
an arrangement or loan agreement, other than a seller
credit card, pursuant to which a lender gives a debtor the
privilege of using a credit card, letter of credit, or other
credit confirmation or identification in transactions out of
which debt arises:

(a) By the lender’s honoring a draft or similar order for
the payment of money drawn or accepted by the consumer;

(b) By the lender’s payment or agreement to pay the
consumer’s obligations; or

(c) By the lender’s purchase from the obligee of the
consumer’s obligations,

(22) “Loan” includes:

(a) The creation of debt by the lender’s payment of or
agreement to pay money to the consumer or to a third
party for the account of the consumer other than debts
created pursuant to a seller credit card;

(b) The creation of debt by a credit to an account with
the lender upon which the consumer is entitled to draw
immediately;

(c) The creation of debt pursuant to a lender credit card
or similar arrangement; and

(d) The forbearance of debt arising from a loan.

(23) (a) “Loan finance charge” means the sum of (i) all
charges payable directly or indirectly by the debtor and
imposed directly or indirectly by the lender as an incident
to the extension of credit, including any of the following
types of charges which are applicable: Interest or any
amount payable under a point, discount, or other system of
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charges, however denominated, premium or other charge
for any guarantee or insurance protecting the lender
against the consumer’s default or other credit loss; and (ii)
charges incurred for investigating the collateral or credit-
worthiness of the consumer or for commissions or broker-
age for obtaining the credit, irrespective of the person to
whom the charges are paid or payable, unless the lender
had no notice of the charges when the loan was made. The
term does not include charges as a result of default, addi-
tional charges, delinquency charges or deferral charges.

(b) If a lender makes a loan to a consumer by purchas-
ing or satisfying obligations of the consumer pursuant to a
lender credit card or similar arrangement, and the pur-
chase or satisfaction is made at less than the face amount

of the obligation, the discount is not part of the loan finance
charge.

(24) “Merchandise certificate” or “gift certificate” means
a writing issued by a seller or issuer of a seller credit card,
not redeemable in cash and usable in its face amount in
lieu of cash in exchange for goods or services.

(25) “Official fees” means:

(a) Fees and charges prescribed by law which actually
are or will be paid to public officials for determining the
existence of or for perfecting, releasing, terminating or

satisfying a security interest related to a consumer credit
sale or consumer loan; or

(b) Premiums payable for insurance or fees escrowed
in a special account for the purpose of funding self-insur-
ance or its equivalent in lieu of perfecting a security inter-
est otherwise required by the creditor in connection with
the sale, lease or loan, if such premium or fee does not
exceed the fees and charges described in paragraph (a)
which would otherwise be payable.

(26) “Organization” means a corporation, government or
governmental subdivision or agency, trust, estate, partner-
ship, cooperative or association.

(27) “Payable in installments” means that payment is re-
quired or permitted by agreement to be made in (a) two or
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more periodic payments, excluding a down payment, with
respect to a debt arising from a consumer credit sale pur-
suant to which a sales finance charge is made, (b) four or
more periodic payments, excluding a down payment, with
respect to a debt arising from a consumer credit sale pur-
suant to which no sales finance charge is made, or (c) two
or more periodic payments with respect to a debt arising
from a consumer loan. If any periodic payment other than
the down payment under an agreement requiring or per-
mitting two or more periodic payments is more than twice
the amount of any other periodic payment, excluding the
down payment, the consumer credit sale or consumer loan
is “payable in installments”.

(28) “Person” or “party” includes a natural person or an
individual, and an organization.

(29) “Person related to” with respect to an individual
means (a) the spouse of the individual, (b) a brother,
brother-in-law, sister or sister-in-law of the individual, (c)
an ancestor or lineal descendant of the individual or his
spouse, and (d) any other relative, by blood or marriage, of
the individual or his spouse who shares the same home with
the individual. “Person related to” with respect to an orga-
nization means (a) a person directly or indirectly con-
trolling, controlled by or under common control with the
organization, (b) an officer or director of the organization
or a person performing similar functions with respect to
the organization or to a person related to the organization,
(c) the spouse of a person related to the organization,
and (d) a relative by blood or marriage of a person related
to the organization who shares the same home with him.

(30) “Precomputed loan.” A loan, refinancing or consoli-
dation is “precomputed” if the debt is expressed as a sum
comprising the principal and the amount of the loan fi-
nance charge computed in advance.

(31) “Precomputed sale.” A sale, refinancing or consoli-
dation is “precomputed” if the debt is expressed as a sum
comprising the amount financed and the amount of the
sales finance charge computed in advance.

(32) “Presumed” or “presumption” means that the trier
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of fact must find the existence of the fact presumed unless
and until evidence is introduced which would support a
finding of its nonexistence.

(33) “Principal” of a loan means the total of:

(a) The net amount paid to, receivable by or paid or pay-
able for the account of the debtor;

(b) The amount of any discount excluded from the
loan finance charge; and

(c) To the extent that payment is deferred:

(i) Amounts actually paid or to be paid by the lender for
registration, certificate of title, or license fees if not
included in (a); and

(ii) Additional charges permitted by this chapter.

(34) “Revolving charge account” means an agreement
between a seller and a buyer by which (a) the buyer may
purchase goods or services on credit or a seller credit card,
(b) the balances of amounts financed and the sales finance
and other appropriate charges are debited to an account,
(c) a sales finance charge if made is not precomputed but
is computed periodically on the balances of the account
from time to time, and (d) there is the privilege of paying
the balances in installments.

(35) “Revolving loan account” means an arrangement
between a lender and a consumer including, but not limi-
ted to, a lender credit card or similar arrangement, pursu-
ant to which (a) the lender may permit the consumer to
obtain loans from time to time, (b) the unpaid balances of
principal and the loan finance and other appropriate
charges are debited to an account, (c) a loan finance charge
if made is not precomputed but is computed periodically
on the outstanding unpaid balances of the principal of the
consumer’s account from time to time, and (d) there is the
privilege of paying the balances in installments.

(36) “Sale of goods” includes any agreement in the form
of a bailment or lease of goods if the bailee or lessee agrees
to pay as compensation for use a sum substantially equiva-
lent to or in excess of the aggregate value of the goods in-
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volved and it is agreed that the bailee or lessee will become,
or for no other or a nominal consideration has the option
to become, the owner of the goods upon full compliance
with his obligations under the agreement.

(37) “Sale of an interest in land” includes a lease in
which the lessee has an option to purchase the interest and
all or a substan#ial part of the rental or other payments
previously made by him are applied to the purchase price.

(38) “Sale of services” means furnishing or agreeing to
furnish services and includes making arrangements to have
services furnished by another.

(39) “Sales finance charge” means the sum of (a) all
charges payable directly or indirectly by the buyer and im-
posed directly or indirectly by the seller or issuer of a seller
credit card as an incident to the extension of credit, includ-
ing any of the following types of charges which are appli-
cable: Time-price differential, however denominated, in-
cluding service, carrying or other charge, premium or
other charge for any guarantee or insurance protecting the
seller against the buyer’s default or other credit loss, and
(b) charges incurred for investigating the collateral or
credit-worthiness of the buyer or for commissions or bro-
kerage for obtaining the credit, irrespective of the person
to whom the charges are paid or payable; unless the seller
had no notice of the charges when the credit was granted.
The term does not include charges as a result of default,
additional charges, delinquency charges or deferral
charges. If the seller or issuer of a seller credit card pur-
chases or satisfies obligations of the consumer and the pur-
chase or satisfaction is made at less than the face amount
of the obligation, the discount is not part of the sales
finance charge.

(40) Except as otherwise provided, ‘“seller” includes an
assignee of the seller’s right to payment but use of the
term does not in itself impose on an assignee any obligation
of the seller.

(41) “Seller credit card” means an arrangement pursu-
ant to which a person gives to a buyer or lessee the privi-
lege of using a credit card, letter of credit, or other credit
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confirmation or identification primarily for the purpose of
purchasing or leasing goods or services from that person,
that person and any other person or persons, a person re-
lated to that person, or others licensed or franchised or
permitted to do business under his business name or trade
name or designation or on his behalf.

(42) “Services” includes (a) work, labor and other per-
sonal services, (b) privileges with respect to transporta-
tion, use of vehicles, hotel and restaurant accornmodations,
education, entertainment, recreation, physical culture,
hospital accommodations, funerals, cemetery accommoda-
tions, and the like, and (c) insurance.

(43) “Supervised financial organization” means a person,
other than a supervised lender or an insurance company or
other organization primarily engaged in an insurance busi-
ness:

(a) Organized, chartered or holding an authorization cer-
tificate under the laws of this state or of the United States
which authorizes the person to make consumer loans; and

(b) Subject to supervision and examination with respect
to such loans by an official or agency of this state or of the
United States.

(44) “Supervised lender” means a person authorized %o
make or take assignments of supervised loans.

(45) “Supervised loan” means a consumer loan made by
other than a supervised financial organization, including a
loan made pursuant to a revolving loan account, where the
principal does not exceed one thousand two hundred dol-
lars and in which the rate of the loan finance charge ex-

ceeds eight percent per year as determined according to
the actuarial method.

§46A-1-103. Effect of chapter on powers of persons making

> N =

consumer credit sales and consumer loans, and
others; consumer protection generally.

(1) This chapter prescribes maximum charges for all
creditors, except lessors and those excluded, making con-
sumer credit sales and consumer loans, and sales and loans
made subject #o the provisions of this chapter by agree-
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ment, and except as otherwise provided by this chapter
displaces any existing limitations and provisions regulating
maximum interest and charges, minimum charges, addi-
tional charges, delinquency charges, deferral charges, al-
location of charges and methods of computing rebates up-
on prepayment, refinancing or consolidation with respect
to consumer credit sales and consumer loans, and the deb-
tors’ remedies and penalties provided by this chapter dis-
place all existing provisions relating to remedies, penalties
and forfeitures for usury and usurious contracts as to
transactions covered by this chapter: Provided, That this
chapter shall not displace those provisions of subdivision
(6), subsection (a), section eleven, article seven, chapter
thirty-one of this code relating to additional charges which
may be imposed and collected by industrial loan companies.

(2) Except as provided in subsection (1) of this section
or elsewhere in this chapter, this chapter does not dis-
place powers or limitation on powers which supervised
flnancial organizations and supervised lenders are autho-
rized to exercise under the laws of the United States or
other laws of this state in effect after the operative date
of this chapter.

(3) This chapter also prescribes in articles six and seven
protective measures for consumers in 4ransactions not nec-
essarily involving consumer credit.

§46A-1-104. Application.

1
2
3
4
5

With respect to consumer credit sales or consumer loans
consummated in another state, a creditor shall not collect
in an action brought in this state @ sales finance charge or
loan finance charge in excess of that permitited by this
chapter.

§46A-1-105. Exclusions.

1

2
3
4
5

This chapter does not apply to:

(1) Extensions of credit to government or governmental
agencies or instrumentalities;

(2) The sale of insurance by an insurer, except as other-
wise provided in this chapter;
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(3) Transactions under public utility or common carrier
tariffs if a subdivision or agency of this state or of the
United States regulates the charges for the services in-
volved, the charges for delayed payment, and any discount
allowed for early payment; or

(4) Licensed pawnbrokers and secondary mortgage len-
ders licensed under the provisions of article seventeen,
chapter thirty-one of this code.

§46A-1-106. Sales or loans subject to chapter by agreement of

1
2
3
4
5

parties.

The parties to any sale or loan, other than a consumer
credit sale or consumer loan, may agree in writing signed
by the parties that the sale or loan is subject to the pro-
visions of this chapter applying to consumer credit sales
or consumer loans. If the parties so agree, the sale or

6 loan is subject to this chapter.

§46A-1-107. Waiver.

1 Except as otherwise provided in this chapter, a con-
2 sumer may not waive or agree to forgo rights or benefits
3 under this chapter.

ARTICLE 2.
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Holders of negotiable instruments subject to claims and
defenses.

Assignee subject to claims and defenses.

Lender subject to claims and defenses arising from sales.

Notice to cosigners.

Balloon payments.

Notice of consumer’s right to cure default; cure; accelera-
tion.

Security in sales or leases.

Cross-collateral.

Debt secured by cross-collateral.

Referral sales or leases.

Consumer leases; information to be fumished.

Restriction on liability in consumer lease.

Notice of assignment.

Receipts; statements of account; evidence of payment.

Limitation on default charges.

Assignment of earnings.

Authorization to confess judgment prohibited.

No garnishment before judgment.



Ch. 12]

§46A-2-119.
§46 A-2-120.
§46A-2-121.
§46A-2-122.
§46A-2-123.
§46A-2-124.
§46 A-2-125.
§46A-2-126.
§46A-2-127.
§46A-2-128.
§46A-2-129.
§46A~2-130.
§46A-2-131.
§46A-2-132.
§46A-2-133.

§46 A-2-134.
§46A-2-135.

§46A-2-136.
§46A-2-137.
§46A-2-138.

§46A-2-101.

CONSUMER PROTECTION 75

Restrictions on deficiency judgments.

Extortionate extensions of credit.

Unconscionability; inducement by unconscionable conduct.

Definitions.

Practice of law by debt collectors.

Threats or coercion.

Oppression and abuse.

Unreasonable publication.

Fraudulent, deceptive or misleading representations.

Unfair or unconscionable means.

Postal violations.

Limitation on garmishment.

No discharge or reprisal because of garnishment.

Home solicitation; buyer’s right to cancel; notice.

Form of agreement or offer to purchase; statement of
buyer’s rights.

Restoration of down payment.

Buyer’s duty; seller’s right; no compensation for certain
services.

Personal property exemptions.
Service of process on certain nonresidents.

Buyer’s right to cancel certain subscriptions and other
obligations.

Holders of negotiable instruments subject to
claims and defenses.

(1) The following limitations shall be applicable to

OO0 AU WN =

negotiable instruments, other than a currently dated
check, evidencing an obligation arising from a consumer
credit sale or consumer lease, other than a sale or lease
primarily for an agricultural purpose, made on the date
this chapter becomes operative or within a period of one
year thereafter;

(a) Notwithstanding any term or agreement to the
contrary or the provisions of section three hundred five,
article three, chapter forty-six of this code, a holder in
due course of any such negotiable instrument shall take
and hold such instrument subject to all claims and de-
fenses arising from that specific consumer credit sale or
consumer lease which the buyer or lessee has against the
seller or lessor but the holder’s liability shall not exceed
the amount owing to the holder at the time the holder
receives notice of the claims or defenses, if such claims
and defenses are asserted by the buyer or lessee by written
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notice given to the holder within a period of one hundred
eighty days after the holder has delivered or mailed to the
buyer or lessee a written notice of negotiation complying

with the requirements of subdivision (b) of this sub-
section (1).

(b) The notice of negotiation from the holder to the
buyer or lessee contemplated in subdivision (a) of this
subsection (1) shall be in writing, identify the negotiable
instrument, briefly describe the goods or services, state
the name and address of the holder, state the initial de-
ferred balance of such negotiable instrument payable by
the buyer or lessee and the number, amount and due
dates of installments, the amount currently payable by
the buyer or lessee, and inform the buyer or lessee in a
conspicuous manner that he has one hundred eighty days
from a specified date (which date shall be the date the
notice was delivered or mailed to the buyer or lessee)
within which to notify the holder in writing of any claims
and defenses he may have against the seller or lessor
arising from that specific consumer credit sale or con-
sumer lease; and that if written notification of any such
claims and defenses is not given to the holder within such
one hundred eighty day period, the holder will have the
right to enforce the instrument free of any such claims
and defenses the buyer or lessee may have against the
seller or lessor. Such notice of negotiation, if given by
mail, is given when it is mailed to the buyer’s or lessee’s
last-known address by registered or certified mail, return
receipt requested. ’

(c) In order to preserve all of his claims and defenses
against a holder under subdivision (a) of this subsection
(1), the buyer or lessee must, after receiving the written
notice of negotiation provided for in subdivision (b) of
this subsection (1), and before the expiration of a period
of one hundred eighty days, notify such holder in writ-
ing as to any claims and defenses he has against the
seller or lessor arising from that specific consumer credit
sale or consumer lease. The notice by the buyer or
lessee need not take any particular form and shall be
sufficient if it indicates the claims and defenses which
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the buyer or lessee has against the seller or lessor in a
manner sufficient to apprise the holder of the nature of
such claims and defenses. Such notice, if given by mail, is
given when it is mailed to the holder’s last-known ad-
dress by registered or certified mail, return receipt re-
quested. All claims and defenses of the buyer or lessee
against the seller or lessor arising out of a consumer
credit sale or consumer lease shall be valid against the
holder unless the notice of negotiation is given pursuant
to this subsection (1).

(d) In a consumer credit sale or consumer lease when
goods or services cannot be delivered or completed im-
mediately after the sale or lease or when the rendition
of future services constitutes a material part of the sale
or lease agreement, the notice of negotiation contem-
plated in subdivision (a) of this subsection (1) shall not
be given to the buyer or lessee until the seller or lessor
has furnished a certificate to the buyer or lessee which
indicates that delivery of such goods has been made or
such services completed and such certificate has been
duly executed by the buyer or lessee and, in the case of
future services, until the buyer or lessee shall forward
to the holder a written reaffirmation of the completion of
such future services which are the subject of such sale
or lease. Such reaffirmation shall not be made until ex-
ecution by the buyer or lessee of the certificate of com-
pletion. Such reaffirmation shall be forwarded directly
by United States mail to the holder by the buyer or lessee.
If the seller or lessor directly or indirectly obtains such
reaffirmation, it shall be void and have no force or legal
effect. A completion certificate need not take any par-
ticular form, but shall indicate the names and addresses
of the parties to the consumer credit sale or consumer
lease, the goods delivered or the services completed and
the date on which actual delivery was made or actual
performance was completed.

(e) Whenever any such negotiable instrument, and an
instrument, contract or other writing (other than a nego-
tiable instrument) executed in connection with such
negotiable instrument, are negotiated and assigned to the
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same person, either the notices contemplated and pro-
vided for in this subsection (1) or the notices contem-
plated and provided for in section one hundred two of
this article need be given, and it shall not be necessary

for notices to be given pursuant to both this subsection
(1) and said section one hundred two.

(2) Notwithstanding any provisions of this section, a
holder shall be subject to any claim or defense based
upon lack or failure of consideration.

(3) Nothing contained in this section shall be con-
strued as affecting any buyer’s or lessee’s right of action,

claim or defense which is otherwise provided for in this
code or at common law.

(4) Nothing contained in this section shall be con-
strued in any manner as affecting any negotiation of any

negotiable instrument made prior to the operative date
of this chapter.

(5) With respect to a consumer credit sale or consumer
lease made or entered into more than one year after the
operative date of this chapter, other than a sale or lease
primarily for an agricultural purpose, the seller or lessor
may not take a negotiable instrument other than a cur-
rently dated check as evidence of the obligation of the
buyer or lessee. The holder in due course of a negotiable
instrument taken in violation of this subsection shall, not-
withstanding the provisions of section three hundred five,
article three, chapter forty-six of this code, be subject to
all claims and defenses arising from that specific con-
sumer credit sale or consumer lease which the buyer or
lessee has against the seller or lessor.

(8) ¥For the purpose of determining the amount owing
to a holder in due course of a negotiable instrument
evidencing an obligation of a buyer or lessee arising from
a consumer credit sale or consumer lease:

(a) Payments received after the consolidation of two
or more consumer credit sales, other than pursuant to a
revolving charge account, are deemed to have been first
applied to the payment of the sales first made; if the sales
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consolidated arose from sales made on the same day, pay-
ments are deemed to have been first applied to the smaller
or smallest sale or sales;

(b) Payments received upon a revolving charge ac-
count are deemed to have been first applied to the pay-
ment of sales finance charges in the order of their entry
to the account and then to the payment of debts in the
order in which the entries of the debts are made to the
account.

(7) A claim or defense which a buyer or lessee may
assert against a holder in due course of a negotiable
instrument under the provisions of this section may be
asserted only as a matter of defense to or setoff against
a claim by the holder: Provided, That if a buyer or lessee
shall have a claim or defense which could be asserted
under the provisions of this section as a matter of de-
fense to or setoff against a claim by the holder in due
course of a negotiable instrument were such holder to
assert such claim against the buyer or lessee, then such
buyer or lessee shall have the right to institute and main-
tain an action or proceeding seeking to obtain the can-
cellation in whole or in part of the indebtedness evi-
denced by such negotiable instrument or the release in
whole or in part of any lien upon real or personal
property securing the payment thereof: Provided, how-
ever, That any claim or defense founded in fraud, lack or
failure of consideration or a violation of the provisions
of this chapter as specified in section one hundred one,
article five of this chapter, may be asserted by a buyer
or lessee at any time, subject to the provisions of this
code relating to limitation of actions.

(8) Notwithstanding any provisions of this section, a
holder shall not be subject to any claim or defense arising
from or growing out of personal injury or death resulting
therefrom or damage to property.

§46A-2-102. Assignee subject to claims and defenses.

1
2

(1) The following limitations shall be applicable to
instruments, contracts or other writings, other than nego-
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tiable instruments, evidencing an obligation arising from
a consumer credit sale or consumer lease, other than a
sale or lease primarily for an agricultural purpose, made

on the date this chapter becomes operative or within
a period of one year thereafter:

(a) Notwithstanding any term or agreement to the
contrary or the provisions of article two, chapter forty-
six of this code or section two hundred six, article nine
of said chapter forty-six, an assignee of any such instru-
ment, contract or other writing shall take and hold such
instrument, contract or other writing subject to all claims
and defenses of the buyer or lessee against the seller or
lessor” arising from that specific consumer credit sale
or consumer lease of goods or services but the assignee’s
liability shall not exceed the amount owing to the as-
signee at the time the assignee receives notice of the
claims or defenses, if such claims and defenses are as-
serted by the buyer or lessee by written notice given to
the assignee within a period of one hundred eighty days
after the assignee has delivered or mailed to the buyer
or lessee a written notice of assignment complying with

the requirements of subdivision (b) of this subsec-
tion (1).

(b) The notice of assignment from the assignee to
the buyer or lessee contemplated in subdivision (a) of
this subsection (1) shall be in writing, identify the in-
strument, contract or other writing, briefly describe the
goods or services, state the name and address of the
assignee, state the initial deferred balance of such in-
strument, contract or other writing payable by the buyer
or lessee and the number, amount and due dates of in-
stallments, the amount currently payable by the buyer
or lessee, and inform the buyer or lessee in a conspicuous
manner that he has one hundred eighty days from a
specified date (which date shall be the date the notice
was delivered or mailed to the buyer or lessee) within
which to notify the assignee in writing of any claims and
defenses he may have against the seller or lessor arising
from that specific consumer credit sale or consumer lease;
and that if written notification of any such claims and
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defenses is not given to the assignee within such one
hundred eighty day period, the assignee will have the
right to enforce the instrument, contract or other writing
free of any claims and defenses the buyer or lessee may
have against the particular seller or lessor. Such
notice of assignment, if given by mail, is given when
it is mailed to the buyer’s or lessee’s last-known
address by registered or certified mail, return receipt
requested.

(c) In order to preserve all of his claims and defenses
against an assignee under subdivision (a) of this subsec-
tion (1), the buyer or lessee must, after receiving the
written notice of assignment provided for in subdivision
(b) of this subsection (1), and before the expiration of
a period of one hundred eighty days, notify such as-
signee in writing as to any claims and defenses he has
against the seller or lessor arising from that specific
consumer credit sale or consumer lease. The notice by
the buyer or lessee need not take any particular form
and shall be sufficient if it indicates the claims and de-
fenses which the buyer or lessee has against the seller or
lessor in a manner sufficient to apprise the assignee of the
nature of such claims and defenses. Such notice,
if given by mail, is given when it is mailed to the as-
signee’s last-known address by registered or certified mail,
return receipt requested. All claims and defenses of the
buyer or lessee against the seller or lessor arising out
of a consumer credit sale or consumer lease shall
be valid against the assignee unless notice of as-
signment is given pursuant to this subsection (1).

(d) In a consumer credit sale or consumer lease when
goods or services cannot be delivered or completed im-
mediately after the sale or lease or when the rendition of
future services constitutes a material part of the sale
or lease agreement, the notice of assignment contem-
plated in subdivision (a) of this subsection (1) shall not
be given to the buyer or lessee until the seller or lessor
has furnished a certificate to the buyer or lessee which
indicates that delivery of such goods has been made or
such services completed and such certificate has been
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duly executed by the buyer or lessee and, in the case of
future services, until the buyer or lessee shall forward
to the assignee a written reaffirmation of the completion
of such future services which are the subject of such sale
or lease. Such reaffirmation shall not be made until exe-
cution by the buyer or lessee of the certificate of com-
pletion. Such reaffirmation shall be forwarded directly
by United States mail to the assignee by the buyer or
lessee. If the seller or lessor directly or indirectly ob-
tains such reaffirmation, it shall be void and have no
force or legal effect. A completion certificate need not
take any particular form, but shall indicate the names
and addresses of the parties to the consumer credit sale or
consumer lease, the goods delivered or the services com-
pleted and the date on which actual delivery was made
or actual performance was completed.

(e) Whenever any such instrument, contract or other
writing (other than a negotiable instrument), and a nego-
tiable instrument executed in connection with such other
instrument, contract or writing, are assigned and
negotiated to the same person, either the notices
contemplated and provided for in this subsection (1)
or the notices contemplated and provided for in section
one hundred one of this article need be given, and it
shall not be necessary for notices to be given pursuant

to both this subsection (1) and said section one hundred
one.

(2) Notwithstanding any provisions of this section,
an assignee shall be subject to any claim or defense
based upon lack or failure of consideration.

(3) Nothing contained in this section shall be con-
strued as affecting any buyer’s or lessee’s right of action,
claim or defense which is otherwise provided for in this
code or at common law.

(4) Nothing contained in this section shall be con-
strued in any manner as affecting any assignment
of any such instrument, contract or other writing, made
prior to the operative date of this chapter.

(5) The following provisions shall be applicable to
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instruments, contracts or other writings, other than nego-
tiable instruments, evidencing an obligation arising from
a consumer credit sale or consumer lease, other than a
sale or lease primarily for an agricultural purpose, made
after the expiration of one year after the oper-
ative date of this chapter: Notwithstanding any term
or agreement to the contrary or the provisions of article
two, chapter forty-six of this code or section two hundred
six, article nine of said chapter forty-six, an assignee of
any such instrument, contract or other writing shall
take and hold such instrument, contract or other writing
subject to all claims and defenses of the buyer or lessee
against the seller or lessor arising from that specific con-
sumer credit sale or consumer lease of goods or services,
but the total of all claims and defenses which may be
asserted against the assignee under this subsection or
subsection (7) of this section shall not exceed the amount
owing to the assignee at the time of such assignment,
except (i) as to any claim or defense founded in fraud
and (ii) for any excess charges and penalties recover-
able under section one hundred one, article five of this
chapter.

(6) For the purpose of determining the amount owing
to an assignee of any such instrument, contract or other
writing evidencing an obligation of a buyer or lessee
arising from a consumer credit sale or consumer lease:

(a) Payments received after the consolidation of two
or more consumer credit sales, other than pursuant to
a revolving charge account, are deemed to have been
first applied to the payment of the sales first made; if
the sales consolidated arose from sales made on the same
day, payments are deemed to have been first applied to
the smaller or smallest sale or sales;

(b) Payments received upon a revolving charge ac-
count are deemed to have been first applied to the pay-
ment of sales finance charges in the order of their entry
to the account and then to the payment of debts in the
order in which the entries of the debts are made to the
account.
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(7) A claim or defense which a buyer or lessee may
assert against an assignee of such instrument, contract
or other writing under the provisions of this section may
be asserted only as a matter of defense to or setoff against
a claim by the assignee: Provided, That if a buyer or
lessee shall have a claim or defense which could be
asserted under the provisions of this section as a matter
of defense to or setoff against a claim by the assignee were
such assignee to assert such claim against the buyer or les-
see, then such buyer or lessee shall have the right to insti-
tute and maintain an action or proceeding seeking to obtain
the cancellation in whole or in part of the indebtedness
evidenced by such instrument, contract or other writing
or the release in whole or in part of any lien upon real
or personal property securing the payment thereof: Pro-
vided, however, That any claim or defense founded in
fraud, lack or failure of consideration or a violation of
the provisions of this chapter as specified in section one
hundred one, article five of this chapter, may be asserted
by a buyer or lessee at any time, subject to the provisions
of this code relating to limitation of actions.

(8) Notwithstanding any provisions of this section, an
assignee shall not be subject to any claim or defense aris-
ing from or growing out of personal injury or death re-
sulting therefrom or damage to property.

§46A-2-103. Lender subject to claims and defenses arising

1
2
3
4
5
6
7
8
9
10
11
12

from sales.

(1) The following limitations shall be applicable to
claims and defenses of borrowers, arising from consumer
sales, with respect to consumer loans made on the date this
chapter becomes operative or within a period of one year
thereafter:

(a) A lender, other than the issuer of a lender credit
card, who, with respect to a particular transaction, makes
a consummer loan for the purpose of enabling a borrower
to buy goods or services, other than primarily for an agri-
cultural purpose, is subject to all claims and defenses of
the borrower against the seller arising from that specific
sale of goods or services if such lender participates in or is
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connected with the sales transaction, and if such claims
and defenses are asserted by the borrower by written
notice given to the lender within a period of one hundred
eighty days after the lender has delivered or mailed to the
borrower a written notice complying with the require-
ments of subdivision (b) of this subsection (1). Without
limiting the generality of the foregoing, a lender is deemed
to be connected with such sales transaction if:

(i) The lender and the seller have arranged for a com-~
mission or brokerage or referral fee for the extension of
credit by the lender;

(ii) The lender is a person related to the seller unless
the relationship is remote or is not a factor in the trans-
action;

(iii) The seller guarantees the loan or otherwise as-
sumes the risk of loss by the lender upon the loan other
than a risk of loss arising solely from the seller’s failure to
perfect a lien securing the loan;

(iv) The lender directly supplies the seller with docu-
ments used by the borrower to evidence the transaction
or the seller directly supplies the lender with documents
used by the borrower to evidence the transaction;

(v) The loan is conditioned upon the borrower’s pur-
chase of the goods or services from the particular seller,
but the lender’s payment of proceeds of the loan to the
seller does not in itself establish that the loan was so con-
ditioned;

(vi) The seller in such sale has specifically recommend-
ed such lender by name to the borrower and the lender
has made ten or more loans to borrowers within a peried
of twelve months within which period the loan in question
was made, the proceeds of which other ten or more loans
were used in consumer credit sales with the seller or a per-
son related to the seller, if in connection with such other
ten or more loans, the seller also specifically recommended
such lender by name to the borrowers involved; or

(vii) The lender was the issuer of a credit card other
than a lender credit card which may be used by the bor-
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rower in the sale transaction as a result of a prior agree-
ment between the issuer and the seller.

(b) The notice from the lender to the borrower con-
templated in subdivision (a) of this subsection (1) shall
be in writing, identify the loan, and inform the borrower
in a conspicuous manner that he has one hundred eighty
days from a specified date (which date shall be the date
the notice was delivered or mailed to the borrower) with-
in which to notify the lender in writing of any claims and
defenses he may have against the particular seller arising
from that specific sale; and that if written notification of
any such claims and defenses is not given to the lender
within such one hundred eighty day period, the lender
will have the right to enforce the note, loan agreement
and other instruments evidencing and securing the loan,
free of any claims and defenses the borrower may have
against the particular seller. Such notice, if given by mail,
is given when it is mailed to the borrower’s last-known

address by registered or certified mail, return receipt re-
quested.

(c) In order to preserve all of his claims and defenses
against a lender under subdivision (a) of this subsection
(1), the borrower must, after receiving the written notice
provided for in subdivision (b) of this subsection (1), and
before the expiration of a period of one hundred eighty
days, notify such lender in writing as to any claims and
defenses he has against the particular seller arising from
that specific consumer sale. The notice by the borrower
need not take any particular form and shall be sufficient if
it indicates the claims and defenses which the borrower
has against the seller in a manner sufficient to apprise the
lender of the nature of such claims and defenses. Such
notice, if given by mail, is given when it is mailed to the
lender’s last-known address by registered or certified mail,
return receipt requested. All claims and defenses of the
borrower against the particular seller arising out of such
consumer sale shall be valid against the lender unless
notice is given pursuant to this subsection (1).

(2) The following provisions shall be applicable to the
claims and defenses of borrowers, arising from consumer
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sales, with respect to consumer loans made after the ex-
piration of one year after the date this chapter becomes
operative: A lender, other than the issuer of a lender
credit card, who, with respect to a particular transaction,
makes a consumer loan for the purpose of enabling a bor-
rower to buy goods or services, other than primarily for
an agricultural purpose, is subject to all claims and de-
fenses of the borrower against the seller arising from that
specific sale of goods or services if the lender participates
in or is connected with the sales transaction as provided
in subdivision (a), subsection (1) of this section, without
regard to the provisions therein as to notices.

(3) The total of all claims and defenses which a bor-
rower is permitted to assert against a lender under the
provisions of this section shall not exceed that portion of
the loan used for that sale, except (i) as to any claim or
defense founded in fraud and (ii) for any excess charges
and penalties recoverable under section one hundred one,
article five of this chapter.

(4) An agreement may not limit or waive the claims
and defenses of a borrower under this section.

(5) “Lender credit card” as used in this section means
an arrangement or loan agreement, other than a seller
credit card, pursuant to which a lender gives a debtor the
privilege of using the credit card in transactions which
entitles the user thereof to purchase goods or services
from at least one hundred persons not related to the issuer
of the lender credit card, out of which debt arises:

(a) By the lender’s honoring a draft or similar order
for the payment of money drawn or accepted by the con-
sumer;

(b) By the lender’s payment or agreement to pay the
consumer’s obligation; or

(c) By the lender’s purchase from the obligee of the
consumer’s obligations.

(6) A claim or defense which a borrower may assert

against a lender under the provisions of this section may be
asserted only as a defense to or setoff against a claim by the
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lender: Provided, That if a borrower shall have a claim or
defense which could be asserted under the provisions of
this section as a matter of defense to or setoff against a
claim by the lender were such lender to assert such claim
against the borrower, then the borrower shall have the
right to institute and maintain an action or proceeding
seeking to obtain the cancellation in whole or in part of
the indebtedness evidenced by a negotiable instrument or
other instrument or the release in whole or in part of any
lien upon real or personal property securing the payment
thereof: Provided, however, That any claim or defense
founded in fraud, lack or failure of consideration or a
violation of the provisions of this chapter as specified
in section one hundred one, article five of this chapter,
may be asserted by a borrower at any time, subject to the
provisions of this code relating to limitation of actions.

(7) Nothing contained in this section shall be con-
strued in any manner as affecting any loan made prior to
the operative date of this chapter.

(8) Notwithstanding any provisions of this section, a
lender shall not be subject to any claim or defense arising
from or growing out of personal injury or death resulting
therefrom or damage to property.

§46A-2-104. Notice to cosigners,

No person, other than the spouse of a consumer, shall be
held liable as surety, cosigner, comaker, endorser or guar-
antor or be charged with personal liability for payment in
a consumer credit sale or consumer loan unless that per-
son, in addition to and before signing any instrument evi-
dencing the transaction, signs and receives a separate
notice which clearly explains his liability in the event of
default by the consumer and also receives a copy of the
disclosure required by the “Federal Consumer Credit Pro-
tection Act.” Such notice shall be sufficient if it appears
under the conspicuous caption “NOTICE” and contains
substantially the following language typewritten or
printed in at least twelve point bold upper case type:
“You are about to sign a as

N under the terms and provisions of
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which instrument you are liable for the full payment
thereof together with the finance charges or interest which
may accrue thereon.”

§46A-2-105. Balloon payments.

1

(1) With respect to a consumer credit sale or a con-
sumer loan in which the initial total amount payable
is less than one thousand five hundred dollars, other
than one primarily for an agricultural purpose or one
pursuant to a revolving charge account or revolving
loan account, if any scheduled payment is more than
twice as large as the average of earlier scheduled pay-
ments, the consumer has the right to refinance the
amount of that payment, hereinafter in this section
referred to as a balloon payment, at the time it is due
without penalty.

(2) With respect to a consumer credit sale or consumer
loan whenever any scheduled payment is at least twice
as large as the smallest of all earlier scheduled payments
other than any down payment, any writing purporting
to contain the agreement of the parties shall contain
the following language typewritten or printed in a
conspicuous manner. THIS CONTRACT IS NOT PAY-
ABLE IN INSTALLMENTS OF EQUAL AMOUNTS: Fol-
lowed, if there is only one installment which is at least
twice as large as the smallest of all earlier scheduled
payments other than any down payment, by: AN IN-
STALLMENT OF $§ ... WILL BE DUE ON
or, if there is more than one such installment, by: LAR-
GER INSTALLMENTS WILL BE DUE AS FOLLOWS:
(The amount of every such installment and its due date
shall be inserted).

(3) The provisions of this section shall not apply to
the extent that the payment schedule is adjusted to the
seasonal or irregular income of the consumer.

(4) Notwithstanding the foregoing provisions of this
section, the commissioner may, by rules and regulations,
if necessary to further protect consumers, otherwise reg-
ulate or control agreements to be entered into in a con-
sumer credit sale or consumer loan transaction which
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provide for a balloon payment or prohibit parties from
entering into any agreement in a consumer credit sale
or consumer loan transaction which provides for a bal-
loon payment.

846A-2-106. Notice of consumer’s right to cure default; cure;

©O-IMU b W+

acceleration.

After a consumer has been in default on an obligation
for five days for failure to make a scheduled payment
or otherwise perform pursuant to a consumer credit sale
or consumer loan other than with respect to a covenant
to provide insurance for or otherwise to protect and pre-
serve the property covered by a security interest, the
creditor may give him notice of such fact in the manner
provided for herein. Actual delivery of such notice to a
consumer or delivery or mailing of same to the last-
known address of the consumer is sufficient for the pur-
pose of this section. If given by mail, notice is given when
it is deposited in a mailbox properly addressed and post-
age prepaid. Notice shall be in writing and shall con-
spicuously state the name, address and telephone num-
ber of the creditor to whom payment or other perform-
ance is owed, a brief description of the transaction, the
consumer’s right to cure such default and the amount
of payment and other required performance and date by
which it must be paid or accomplished in order to cure
the default. Except as hereinafter in this section provided,
after a default, other than with respect to a covenant to
provide insurance for or otherwise to protect and preserve
the property covered by a security interest, a creditor
may not accelerate maturity of the unpaid balance of the
obligation, commence any action or demand or take
possession of collateral on account of default until ten
days after notice has been given to the consumer of his
right to cure such default. Until such period expires, the
consumer shall have the right to cure any default by
tendering the amount of all unpaid sums due at the time
of the tender, without acceleration, plus any unpaid de-
linquency or deferral charges and by tendering any other
performance necessary to cure such default. Any such
cure shall restore a consumer to all his rights under the
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agreement the same as if there had been no default. A
consumer who has been in default three or more times
on the same obligation and who has been given notice
of such fact three or more times shall not have the right
to cure a default under this section even though previous
defaults have been cured and his creditor’s right ta pro-
ceed against him and his collateral shall not be impaired
or limited in any way by this section. There shall be no
acceleration of the maturity of all or part of any amount
owing in a consumer credit sale or consumer loan, except
where nonperformance specified in the agreement as con-
stituting default has ocecurred.

§46A-2-107. Security in sales or leases.

(1) With respect to a consumer credit sale, a seller or
issuer of a seller credit card may take a security interest
in the property sold. In addition, a seller or issuer of
a seller credit card may take a security interest in goods
upon which services are performed or in which goods
sold are installed or to which they are annexed, or in
land to which the goods are affixed or which is main-
tained, repaired or improved as a result of the sale of the
goods or services, if in the case of a security interest in
land the debt secured is one thousand five hundred dol-
lars or more, or, in the case of a security interest in goods
the debt secured is three hundred dollars or more. The
seller or issuer of a seller credit card may also take a
security interest in any property of the buyer to secure
the debt arising from a consumer credit sale primarily
for an agricultural purpose. Except as provided with re-
spect to cross-collateral in connection with consolidated
debts, a seller or issuer of a seller credit card may not
otherwise take a security interest in property of the
buyer to secure the debt arising from a consumer credit
sale.

(2) With respect to a consumer lease other than a
lease primarily for an agricultural purpose, a lessor may
not take a security interest in property of the lessee to
secure the debt arising from the lease.

(3) A security interest taken in violation of this see-

tion is void.
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(4) “Security interest” as used in this section means
a security interest arising by agreement of the parties and
does not include a lien arising by operation of law. Any
such agreement must contain a description of the security
interest retained and must contain a clear identification of
each particular item of collateral, including if appropriate,
the name of the manufacturer of such item and its make,
model and serial number. If the item is a used or rebuilt
sample or demonstrator, such fact shall also be stated in
the security agreement.

§46A-2-108. Cross-collateral.

N
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In addition to contracting for a security interest pur-
suant to the provisions on security in sales or leases, a
seller or issuer of a seller credit card in a consumer credit
sale may secure the debt arising from the sale by con-
tracting for a security interest in other property if as a
result of a prior sale the seller or issuer of a seller credit
card has an existing security interest in the other prop-
erty and such debts are consolidated. The seller or issuer
of a seller credit card may also contract for a security
interest in the property sold in the subsequent sale as

security for the previous debt if such debts are consoli-
dated.

§46A-2-109. Debt secured by cross-collateral.

1
2

3
4
5
6
7
8
9
10
11
12
13
14
15

(1) If debts arising from two or more consumer credit
sales, other than sales primarily for an agricultural pur-
pose or pursuant to a revolving charge account, are se-
cured by cross—collateral and consolidated into one debt
payable on a single schedule of payments, and the debt
is secured by security interests taken with respect to one
or more of the sales, payments received by the seller
after the taking of the cross-collateral and the consolida-
tion are deemed, for the purpose of determining the
amount of the debt secured by the various security in-
terests, to have been first applied to the payment of the
debts arising from the sales first made. To the extent
debts are paid according to this section, security interests
in items of property terminate as the debts originally in-
curred with respect to each item are paid.
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(2) Payments received by the seller upon a revolving
charge account are deemed, for the purpose of determin-
ing the amount of the debt secured by the various se-
curity interests, to have been applied first to the payment
of sales finance charges in the order of their entry to the
aecount and then to the payment of debts in the order in
which the entries to the account showing the debts were
made.

(3) If the debts consolidated arose from two or more
sales made on the same day, payments received by the
seller are deemed, for the purpose of determining the
amount of the debt secured by the various security in-
terests, to have been applied first to the payment of the
smallest debt.

§46A-2-110. Referral sales or leases.

1

With respect to a consumer credit sale or consumer
lease, the seller or lessor may not give or offer to give a
rebate or discount or otherwise pay or offer to pay value
to the buyer or lessee as an inducement for a sale or
lease in consideration of his giving to the seller or lessor
the names of prospective purchasers or lessees, or other-
wise aiding the seller or lessor in making a sale or lease
to another person, if the earning of the rebate, discount
or other value is contingent upon the occurrence of an
event subsequent to the time the buyer or lessee agrees
to buy or lease. If a buyer or lessee is induced by a viola-
tion of this section to enter into a consumer credit sale or
consumer lease, the agreement is unenforceable by the
seller or lessor and the buyer or lessee, at his option, may
rescind the agreement or retain the goods delivered and
the benefit of any services performed, without any obli-
gation to pay for them.

§46A-2-111. Consumer leases; information to be furnished.

1
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5

With respect to a consumer lease the lessor shall give
to the lessee the following information:

(1) Brief description or identification of the goods;

(2) Amount of any payment required at the incep-
tion of the lease;
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(3) Amount paid or payable for official fees, registra-
tion, title privilege, certificate of title or license fees or
taxes;

(4) Amount of other charges not included in the peri-
odic payment and a brief description of the charges;

(5) Brief description of insurance to be provided or
paid for by the lessor, including the types and amounts
of the coverages;

(6) Number of periodic payments, the amount of each
payment, the due date of the first payment, the due dates
of subsequent payments or interval between payments,
and the total amount payable by the lessee;

(7) Statement of the conditions under which the lessee
may terminate the lease prior to the end of the term; and

(8) Statement of the liabilities the lease imposes upon
the lessee at the end of the term.

§46A-2-112. Restriction on liability in consumer lease.

1
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The obligation of a lessee upon expiration of a con-
sumer lease, other than one primarily for an agricultural
purpose, may not exceed twice the average payment al-
locable to a monthly period under the lease. This limita-
tion does not apply to charges for damages to the leased
property or for other default.

§46A-2-113. Notice of assignment.

©O=IND Wb+

A consumer is authorized to pay the original creditor
until he receives notification of assignment of rights to
payment pursuant to a consumer credit sale or a consumer
loan and that payment is to be made to the assignee. A
notification which does not reasonably identify the rights
assigned is ineffective. If requested by the consumer, the
assignee must seasonably furnish reasonable proof that
the assignment has been made and unless he does so the
consumer may pay the original creditor.

§46A-2-114. Receipts; statements of account; evidence of pay-

1

ment.

(1) The creditor shall deliver or mail to the consumer,
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without request, a written receipt for each payment by
coin or currency on an obligation pursuant to a consumer
credit sale or consumer loan. A periodic statement show-
ing a payment received complies with this subsection.

(2) Upon written request of a consumer, the person to
whom an obligation is owed pursuant to a consumer credit
sale or consumer loan, other than one pursuant to a re-
volving charge account or revolving loan account, shall
provide a written statement of the dates and amounts of
payments made within the past twelve months and the
total amount unpaid. The requested statement shall be
provided without charge once during each year of the
term of the sale or loan. If additional statements are re-
quested the creditor may charge not in excess of three
dollars for each additional statement.

(3) After a consumer has fulfilled all obligations with
respect to a consumer credit sale or consumer loan, other
than one pursuant to a revolving charge account or re-
volving loan account, the person to whom the obligation
was owed shall, upon the request of the consumer, deliver
or mail to the consumer written evidence acknowledging
payment in full of all obligations with respect to the trans-
action.

§46A-2-115. Limitation on default charges.

I DO WN

Except for reasonable expenses including costs and fees
authorized by statute, incurred in realizing on a security
interest, the agreement with respect to a consumer credit
sale or a consumer loan may not provide for charges as a
result of default by the consumer other than those autho-
rized by this chapter. A provision in violation of this
section is unenforceable.

§46A-2-116. Assignment of earnings.

1

o O W N

(1) The maximum part of the aggregate disposable
earnings of an individual for any workweek which may
be subjected to any one or more assignments of earnings
for the payment of a debt or debts arising from one or
more consumer credit sales or one or more consumer
loans, or one or more sales as defined in section one hun-
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dred two, article six of this chapter, may not exceed
twenty-five percent of his disposable earnings for that week.

(2) As used in this section:

(a) “Disposable earnings” means that part of the earn-
ings of an individual remaining after the deduction from
those earnings of amounts required by law to be with-
held; and

(b) “Assignment of earnings” includes all forms of
assignments, deductions, transfers, or sales of earnings
to another, either as payment or as security, and whether
stated to be revocable or nonrevocable, and includes any
deductions authorized under the provisions of section
three, article five, chapter twenty-one of this code, except
deductions for union or club dues, pension plans, pay-
roll savings plans, charities, stock purchase plans and hos-
pitalization and medical insurance.

(3) Any assignment of earnings and any deduction un-
der said section three, article five, chapter twenty-one of
this code shall be revocable by the employee at will at any
time, notwithstanding any provision to the contrary.

(4) The priority of multiple assignments of earnings
shall be according to the date and time of each such as-
sighment.

§46A-2-117. Authorization to confess judgment prohibited.

DW=

A consumer may not authorize any person to confess
judgment on a claim arising out of a consumer credit sale
or a consumer loan. An authorization in violation of this
section is void. The provisions of this section shall not be
construed as in any way impliedly authorizing a confes-
sion of judgment in any other type of transaction.

§46A-2-118. No garnishment before judgment.
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Prior to entry of judgment in an action against the
debtor for debt arising from a consumer credit sale or a
consumer loan, the creditor may not attach unpaid earn-
ings of the debtor by garnishment or like proceedings. The
provisions of this section shall not be construed as in any
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way impliedly authorizing garnishment before judgment
in any other type of transaction.

§46A-2-119. Restrictions on deficiency judgments.

(1) This section applies to a deficiency on a consumer
credit sale of goods or services and on a consumer loan
in which the lender is subject to claims and defenses aris-
ing from sales (§46A-2-103).

(2) If the seller repossesses or voluntarily accepts sur-
render of goods which were the subject of the sale and in
which he has a security interest and the balance owed for
the goods repossessed or surrendered was at the time of
such repossession or surrender one thousand dollars or
less, the buyer is not personally liable to the seller for
the unpaid balance of the debt arising from the sale of the
goods, and the seller’s duty to dispose of the collateral is
governed by the provisions on disposition of collateral
(§46-9-505) of the “Uniform Commercial Code.”

(3) If the seller repossesses or voluntarily accepts a sur-
render of goods which were not the subject of the sale but
in which he has a security interest to secure a debt arising
from a sale of goods or services or a combined sale of goods
and services and the balance owed on such debt was at the
time of such repossession or surrender one thousand dol-
lars or less, the buyer is not personally liable to the seller
for the unpaid balance of the debt arising from the sale,
and the seller’s duty to dispose of the collateral is gov-
erned by the provisions on disposition of collateral (§46-9-
505) of the “Uniform Commercial Code.”

(4) If the lender takes possession or voluntarily ac-
cepts a surrender of goods in which he has a security in-
terest to secure a debt arising from a consumer loan in
which the lender may be subject to claims and defenses
arising from sales (§46A-2-103) and the balance owed on
the net proceeds of the loan paid to or for the benefit of
the borrower was at the time of such repossession or sur-
render one thousand dollars or less, the borrower is not
personally liable to the lender for the unpaid balance of
the debt arising from the loan and the lender’s duty to
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dispose of the collateral is governed by the provisions on
disposition of collateral (§46-9-505) of the “Uniform Com-
mercial Code.”

(5) For the purpose of determining the unpaid balance
of consolidated debts or debts pursuant to revolving
charge accounts or revolving loan accounts, the allocation
of payments to a debt shall be determined in the same
manner as provided for determining the amount of debt
secured by various security interests (§46A-2-109).

(6) The consumer may be liable in damages to the
creditor if the consumer has wrongfully damaged the
collateral or if after default and demand, the consumer

has wrongfully failed to make the collateral available to
the creditor.

(7) If the creditor elects to bring an action against the
consumer for a debt arising from a consumer credit sale
of goods or services or from a consumer loan in which the
lender is subject to claims and defenses arising from sales
(§46A-2-103) , when under this section he would not be en-
titled to a deficiency judgment if he took possession of the
collateral, and obtains judgment:

(a) He may not take possession of the collateral, and

(b) The collateral is not subject to levy or sale on exe-
cution or similar proceedings pursuant to the judgment.

§46A-2-120. Extortionate extensions of credit,

(1) If the court finds as a matter of fact that it was the
understanding of the creditor and the consumer at the time
an extension of credit was made that delay in making re-
payment or failure to make repayment could result in the
use of violence or other criminal means to cause harm to
the person, reputation or property of any person, the re-
payment of the extension of credit is unenforceable
through civil judicial process against the consumer.

(2) If a court finds as a matter of fact that an exten-
sion of credit was made at a rate in excess of that per-
mitted for such transaction by the provisions of this chap-
ter and that the creditor then had a reputation for the use
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or threat of use of violence or other criminal means to
cause harm to the person, reputation or property of any
person to collect extensions of credit or to punish the non-
repayment thereof, there is prima facie evidence that the
extension of credit was unenforceable under subsection

(1).

§46A-2-121. Unconscionability; inducement by unconscionable

conduct.

(1) With respect to a transaction which is or gives rise
to a consumer credit sale or consumer loan, if the court as
a matter of law finds:

(a) The agreement or transaction to have been un-
conscionable at the time it was made, or to have been in-
duced by unconscionable conduct, the court may refuse to
enforce the agreement, or

(b) Any term or part of the agreement or transaction
to have been unconscionable at the time it was made, the
court may refuse to enforce the agreement, or may enforce
the remainder of the agreement without the unconscion-
able term or part, or may so limit the application of any
unconscionable term or part as to avoid any unconscion-
able result.

(2) If it is claimed or appears to the court that the
agreement or transaction or any term or part thereof may
be unconscionable, the parties shall be afforded a reason-
able opportunity to present evidence as to its setting, pur-
pose and effect to aid the court in making the determina-
tion.

(3) For the purpose of this section, a charge or prac-
tice expressly permitted by this chapter is not unconscion-
able.

§46A-2-122. Definitions.

1
2

For the purposes of this section and sections one hun-
dred twenty-three, one hundred twenty-four, one hundred

3 twenty-five, one hundred twenty-six, one hundred twenty-
4 seven, one hundred twenty-eight and one hundred twenty-
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nine of this article, the following terms shall have the
following meanings:

(a) “Claim” means any obligation or alleged obliga-
tion arising out of or from a consumer transaction.

(b) “Debt collection” means any action, conduct or
practice of soliciting claims for collection or in the col-
lection of claims owed or due or alleged to be owed or due
to a creditor by a consumer.

(c) “Debt collector” means any person or organization
engaging directly or indirectly in debt collection. The
term includes any person or organization who sells or
offers to sell forms which are, or are represented to be, a
collection system, device or scheme, and are intended or
calculated to be used to collect claims.

§46A-2-123. Practice of law by debt collectors.

VR OO W
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Unless a licensed attorney in this state, no debt collector
shall engage in conduct deemed the practice of law. With-
out limiting the general application of the foregoing, the
following conduct is deemed the practice of law:

(a) The performance of legal services, furnishing of
legal advice or false representation, direct or by impli-
cation, that any perscn is an attorney;

(b) Any communication with consumers in the name
of an attorney or upon stationery or other written mat-
ter bearing an attorney’s name; and

(c) Any demand for or payment of money constituting
a share of compensation for services performed or to be
performed by an attorney in collecting a claim.

§46A-2-124. Threats or coercion.
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No debt collector shall collect or attempt to collect any
money alleged to be due and owing by means of any
threat, coercion or attempt to coerce. Without limiting
the general application of the foregoing, the following
conduct is deemed to violate this section:

(a) The use, or express or implicit threat of use, of
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violence or other criminal means, to cause harm to the
person, reputation or property of any person;

(b) The accusation or threat to accuse any person of
fraud, any crime, or any conduct which, if true, would
tend to disgrace such other person or in any way subject
him to ridicule, or any conduct which, if true, would tend
to disgrace such other person or in any way subject him
to ridicule or contempt of society;

(c) False accusations made to another person, in-
cluding any credit reporting agency, that a consumer is
willfully refusing to pay a just debt, or the threat to so
make false accusations;

(d) The threat to sell or assign to another the obliga-
tion of the consumer with an attending representation or
implication that the result of such sale or assignment
would be that the consumer would lose any defense to
the claim or would be subjected to harsh, vindictive or
abusive collection attempts;

(e) The threat that nonpayment of an alleged claim
will result in the:

(1) Arrest of any person; or

(2) Garnishment of any wages of any person or the
taking of other action requiring judicial sanction, without
informing the consumer that there must be in effect a
judicial order permitting such garnishment or such other
action before it can be taken; and

(f) The threat to take any action prohibited by this
chapter or other law regulating the debt collector’s con-
duct.

§46A-2-125. Oppression and abuse.
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No debt collector shall unreasonably oppress or abuse
any person in connection with the collection of or attempt
to collect any claim alleged to be due and owing by that
person or another. Without limiting the general applica-
tion of the foregoing, the following conduct is deemed
to violate this section:
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(a) The use of profane or obscene language or lan-
guage that is intended to unreasonably abuse the hearer
or reader;

(b) The placement of telephone calls without dis-
closure of the caller’s identity and with the intent to
annoy, harass or threaten any person at the called numn-
ber;

(¢) Causing expense to any person in the form of long
distance telephone tolls, telegram fees or other charges
incurred by a medium of communication, by concealment
of the wue purpose of the communication; and

(d) Causing a telephone to ring or engaging any per-
son in telephone conversation repeatedly or continuously,
or at unusual times or at times known to be inconvenient,
with intent to annoy, abuse, oppress or threaten any per-
son at the called number.

§46A-2-126. Unreasonable publication.

No debt collector shall unreasonably publicize informa-
tion relating to any alleged indebtedness or consumer.
Without limiting the general application of the foregoing,
the following conduct is deemed to violate this section:

(a) The communication to any employer or his agent
before judgment has been rendered of any information
relating to an employee’s indebtedness other than through
proper legal action, process or proceeding;

(b) The disclosure, publication, or communication of
information relating to a consumer’s indebtedness to any
relative or family member of the consumer if such per-
son is not residing with the consumer, except through
proper legal action or process or at the express and un-
solicited request of the relative or family member;

(c) The disclosure, publication or communication of
any information relating to a consumer’s indebtedness to
any other person other than a credit reporting agency, by
publishing or posting any list of consumers, commonly
known as “deadbeat lists,” except lists to prevent the
fraudulent use of credit accounts or credit cards, by ad-
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vertising for sale any claim to enforce payment thereof,
or in any manner other than through proper legal action,
process or proceeding; and

(d) The use of any form of communication to the con-
sumer, which ordinarily may be seen by any other per-
sons, that displays or conveys any information about the
alleged claim other than the name, address and phone
number of the debt collector.

§46A-2.127. Fraudulent, deceptive or misleading representa-
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No debt collector shall use any fraudulent, deceptive
or misleading representation or means to collect or at-
tempt to collect claims or to obtain information con-
cerning consumers. Without limiting the general appli-
cation of the foregoing, the following conduct is deemed
to violate this section:

(a) The use of any business, company or organization
name while engaged in the collection of claims, other
than the true name of the debt collector’s business, com-
pany or organization;

(b) The failure to clearly disclose in all communica-
tions made to collect or attempt to collect a claim or to
obtain or attempt to obtain information about a con-
sumer, that the debt collector is attempting to collect a
claim and that any information obtained will be used
for that purpose;

(¢) Any false representation that the debt collector
has in his possession information or something of value
for the consumer that is made to solicit or discover infor-
mation about the consumer;

(d) The failure to clearly disclose the name and full
business address of the person to whom the claim has
been assigned for collection, or to whom the claim is
owed, at the time of making any demand for money;

(e) Any false representation or implication of the
character, extent or amount of a claim against a con-
sumer, or of its status in any legal proceeding;
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(f) Any false representation or false implication that
any debt collector is vouched for, bonded by, affiliated
with or an instrumentality, agent or official of this state
or any agency of the federal, state or local government;

(g) The use or distribution or sale of any written
communication which simulates or is falsely represented
to be a document authorized, issued or approved by a
court, an official or any other legally constituted or autho-
rized authority, or which creates a false impression about
its source, authorization or approval;

(h) Any representation that an existing obligation of
the consumer may be increased by the addition of at-
torney’s fees, investigation fees, service fees or any other
fees or charges when in fact such fees or charges may not
legally be added to the existing obligation; and

(i) Any false representation or false impression about
the status or true nature of or the services rendered by
the debt collector or his business.

§46A-2-128. Unfair or unconscionable means.

No debt collector shall use unfair or unconscionable
means to collect or attempt to collect any claim. Without
limiting the general application of the foregoing, the fol-
lowing conduct is deerned to violate this section:

(a) The seeking or obtaining of any written statement
or acknowledgment in any form that specifles that a con-
sumer’s obligation is one incurred for necessaries of life
where the original obligation was not in fact incurred for
such necessaries;

(b) The seeking or obtaining of any written statement
or acknowledgment in any form containing an affirma-
tion of any obligation by a consumer who has been de-
clared bankrupt, without clearly disclosing the nature and
consequences of such affirmation and the fact that the
consumer is not legally obligated to make such affirma-
tion;

(c) The collection or the attempt to collect from the
consumer all or any part of the debt collector’s fee or
charge for services rendered;
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(d) The collection of or the attempt to collect any
interest or other charge, fee or expense incidental to the
principal obligation unless such interest or incidental fee,
charge or expense is expressly authorized by the agree-
ment creating the obligation and by statute; and

(e) Any communication with a consumer whenever it
appears that the consumer is represented by an attorney
and the attorney’s name and address are known, or could
be easily ascertained, unless the attorney fails to answer
correspondence, return phone calls or discuss the obliga-
tion in question or unless the attorney consents to direct
communication.

§46A-2-129. Postal violations.
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No debt collector shall use, distribute, sell or prepare for
use any written communication which violates or fails to
conform to United States postal laws and regulations.

§46A-2-130. Limitation on garnishment.
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(1) For the purposes of the provisions in this chapter
relating to garnishment:

(a) “Disposable earnings” means that part of the earn-
ings of an individual remaining after the deduction from
those earnings of amounts required by law to be with-
held; and

(b) “Garnishment” means any legal or equitable pro-
cedure through which the earnings of an individual are
required to be withheld for payment of a debt.

(2) The maximum part of the aggregate disposable
earnings of an individual for any workweek which is sub-
jected to garnishment to enforce payment of a judgment
arising from a consumer credit sale or consumer loan may
not exceed the lesser of

(a) Twenty percent of his disposable earnings for that
week, or
(b) The amount by which his disposable earnings for

that week exceed thirty times the federal minimum hour-
ly wage prescribed by section 6 (a) (1) of the “Fair Labor
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Standards Act of 1938,” U.S.C. Title 29, §206(a) (1), in
effect at the time the earnings are payable.

(c) In the case of earnings for a pay period other than
a week, the commissioner shall prescribe by rule a mul-
tiple of the federal minimum hourly wage equivalent in
effect to that set forth in subdivision (b), subsection (2)
of this section.

(3) No court may make, execute or enforce an order or
process in violation of this section. Any time after a con-
sumer’s earnings have been executed upon pursuant to
article five-a or article five-b, chapter thirty-eight of this
code by a creditor resulting from a consumer credit sale or
consumer loan, such consumer may petition any court
having jurisdiction of such matter or the circuit court of
the county wherein he resides to reduce or temporarily or
permanently remove such execution upon his earnings on
the grounds that such execution causes or will cause un-
due hardship to him or his family. When such fact is
proved to the satisfaction of such court, it may reduce or
temporarily or permanently remove such execution.

§46A-2-131. No discharge or reprisal because of garnishment.
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No employer shall discharge or take any other form of
reprisal against an employee for the reason that a creditor
of the employee has subjected or attempted to subject un-
paid earnings of the employee to garnishment or like pro-
ceedings directed to the employer for the purpose of pay-
ing a judgment arising from a consumer credit sale or con-
sumer loan.

§46A-2-132. Home solicitation; buyer’s right to cancel; notice.
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In addition to any other right to revoke an offer, a buyer
shall have the right to cancel a home solicitation sale until
midnight of the third business day after the day on which
he has signed an agreement or offer to purchase. Cancella-
tion shall become effective when the buyer gives written
notice of his intention to cancel to the seller at the address
stated in the agreement or offer to purchase. Notice of
such cancellation, if given by mail, is given when it is de-
posited in a mailbox properly addressed and postage pre-
paid. Such notice of cancellation given by the buyer need
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not take any particular form and shall be sufficient if it
indicates by any form of written expression the intention
of the buyer not to be bound by the home solicitation sale.
Notwithstanding any above-mentioned provision, a buyer
may not cancel a home solicitation sale where he has re-
quested and the seller has provided goods or services with-
out delay because of a bona fide emergency and either
the seller has in good faith made a substantial beginning
of performance of the agreement before the buyer has
given notice of cancellation, or in the case of goods, such
goods cannot be returned to the seller in substantially as
good condition as when they were received by the buyer.

§46A-2-133. Form of agreement or offer to purchase; state-
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ment of buyer’s rights.

In every home solicitation sale in this state, except
where a buyer has requested a seller to provide goods or
services without delay because of an emergency, the seller
shall present to the buyer a written agreement or offer to
purchase which designates as the date of the transaction
the day on which the buyer has signed it and which con-
tains a statement of the buyer’s rights as hereinafter pro-
vided for. No such written agreement or offer to purchase
shall be effective until after it has been signed by the buy-
er and he has written the date of such signature in his
own handwriting. The statement must appear under the
conspicuous caption: “BUYER’'S RIGHT TO CANCEL”
and read as follows: “If this agreement was solicited at a
place other than the seller’s business establishment at a
fixed location and you decide you do not want these goods
or services, you may cancel this agreement by mailing a
notice to the seller. The notice must say that you do not
want the goods or services and must be mailed before
midnight of the third business day after you sign this
agreement. The notice must be mailed to: (Name and
mailing address of seller).” Until the seller has fully com-
plied with this section, the buyer may cancel the home
solicitation sale, by notifying the seller of his intention to
cancel in any manner. Any written agreement or offer to
purchase which contains the form and content of notice
of cancellation required by the federal trade commission
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and which provides information substantially similar to
that required by this section shall be deemed to comply
fully with this section.

§46A-2-134. Restoration of down payment.
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Within ten days after a home solicitation sale has been
cancelled or an offer to purchase has been revoked, the
seller shall tender to the buyer any payment made by
the buyer to him and any note or other evidence of in-
debtedness taken in the transaction. A provision permit-
ting the seller to keep all or part of any payment, note
or other evidence of indebtedness is in violation of this
section and unenforceable. 1f any down payment included
goods traded in, the seller shall return the goods in sub-
stantially as good a condition as when he received them.
If a seller has failed to tender goods as required by this
section, the buyer may elect to recover an amount equal to
the trade-in allowance on such goods as stated in the
agreement. Until a seller has complied with all the ob-
ligations imposed by this section, a buyer may keep any
goods delivered to him by the seller and he is hereby
given a lien on such goods for the purpose of making
any recovery to which he is entitled by this section.

$46A-2-135. Buyer’s duty; seller’s right; no compensation for
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certain services.

Within a reasonable time after a home solicitation sale
has been cancelled or an offer to purchase has been re-
voked, the seller may demand and receive any goods de-
livered by him to the buyer as the result of the home
solicitation sale. The buyer shall not be obligated to ten-
der such goods to the seller at any place other than the
buyer’s residence. If the seller fails to demand possession
of goods within such reasonable time, such goods shall be-
come the buyer’s property without any obligation to pay
for them. For the purposes of this section, twenty days
shall be presumed to be a reasonable time. The buyer
shall take reasonable care of such goods in his possession
before cancellation or revocation and for a reasonable
time thereafter, during which time the goods are other-
wise at the seller’s risk. Where the seller has performed
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any service pursuant to a home solicitation sale prior to
its cancellation or prior to giving the statement required
in section one hundred thirty-three of this article, he shall
not be entitled to any compensation for such performance.

§46A-2-136. Personal property exemptions.
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Any consumer residing in this state may set apart and
hold personal property to be exempt from execution or
other judicial process resulting from consumer credit
transactions, except for the purchase money due on such
property, in such amounts as follows: Clothing and other
wearing apparel of the consumer, his spouse and any
dependents of such consumer, not to exceed the fair mar-
ket value of two hundred dollars; furniture, appliances,
furnishings and fixtures regularly used for family pur-
poses in the consumer’s residence, to the extent of the
fair market value of one thousand dollars; children’s
books, pictures, toys and other such personal property of
children; all medical health equipment used for health
purposes by the consumer, his spouse and any dependent
of such consumer; tools of trade, including any income-
producing property used in the consumer’s principal oc-
cupation, to the extent of the fair market value of one
thousand dollars; and any policy of life or endowment in-
surance which is payable to the spouse or children of the
insured consumer or to a trustee for their benefit, ex-
cept the cash value of any accrued dividends thereon.
When a consumer claims personal property as exempt
under the provisions of this section, he shall deliver a list
containing all the personal property owmed or claimed
by him and all itemns of such property he claims as exempt
hereunder, with the value of each separate item listed
according to his best knowledge, to the officer holding
the execution or other such process. Such list shall be
sworn to by affidavit. If the value of the property named
in such list exceeds the amounts specified in this section,
the consumer shall state at the foot thereof what part
of such property he claims as exempt. If such value does
not exceed the amounts specified in this section, the claim
of exemption shall be held to extend to the whole thereof
without stating more and, if no appraisement is demanded,
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the property so claimed shall be set aside as exempt.
Where the consumer owning exempt property is absent
or incapable of acting or neglects or declines to act here-
under, the claim of exemption may be made, the list de-
livered and the affidavit made by his spouse with the
same effect as if the owner had done so. Upon receipt of
such a list, the officer to whom it is given shall immedi-
ately exhibit such list to the creditor or his agent or at-
torney. The rights granted and procedures provided for in
article eight, chapter thirty-eight of this code shall apply
to any proceeding under this section, except that the pro-
visions of sections one and three of such article shall not
apply.

§46A-2-137. Service of process on certain nonresidents.

" Any nonresident person, except a nonresident corpora-
tion authorized to do business in this state pursuant to the
provisions of chapter thirty-one of this code, who takes or
holds any negotiable instrument, nonnegotiable instru-
ment, or contract or other writing, arising from a con-
sumer credit sale or consumer lease which is subject to
the provisions of this article, other than a sale or lease
primarily for an agricultural purpose, or who is a lender
subject to the provisions of section one hundred three of
this article, shall be conclusively presumed to have ap-
pointed the auditor of the state as his attorney-in-fact
with authority to accept service of notice and process in
any action or proceeding brought against him arising out
of such consumer credit sale, consumer lease or consumer
loan. A person shall be considered a nonresident here-
under if he is a nonresident at the time such service of
notice and process is sought. No act of such person ap-
pointing the auditor shall be necessary. Immediately
after being served with or accepting any such process or
notice, of which process or notice two copies for each de-
fendant shall be furnished the auditor with the original
notice or process, together with a fee of two dollars, the
auditor shall flle in his office a copy of such process or
notice, with a note thereon endorsed of the time of service
or acceptance, as the case may be, and transmit one copy
of such process or notice by registered mail, return receipt
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requested, to such person at his address, which address
shall be stated in such process or notice: Provided, That
such return receipt shall be signed by such person or an
agent or employee of such person if a corporation, or the
registered mail so sent by said auditor is refused by the
addressee and the registered mail is returned to said
auditor, or to his office, showing thereon the stamp of the
U. S. postal service that delivery thereof has been refused,
and such return receipt or registered mail is appended to
the original process or notice and filed therewith in the
clerk’s office of the court from which such process or
notice was issued. But no process or notice shall be served
on the auditor or accepted by him less than ten days be-
fore the return date thereof. The court may order such
continuances as may be reasonable to afford each defen-
dant opportunity to defend the action or proceeding.

The provisions for service of process herein are cum-
ulative and nothing herein contained shall be construed
as a bar to the plaintiff in any action from having process
in such action served in any other mode and manner pro-
vided by law.

§46A-2-138. Buyer's right to cancel certain subscriptions and
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other obligations.

When a buyer has become indebted on a contract for
future deliveries of a correspondence course or on a multi-~
ple magaaine subscription contract, other than for single
subscriptions direct with the publisher thereof, the buyer
may cancel and terminate such contract at any time by
mailing a notice of cancellation by first class United States
mail to the person to whom the indebtedness is owed,
or his assignee, which notice shall forthwith terminate
and cancel any further financial obligation for goods or
services not received by the buyer prior to the mailing
of such notice of cancellation. In addition thereto, in re-
gard to a correspondence course con#ract, the buyer may
cancel and terminate such indebtedness without regard
to the amount of goods and services received by mailing
such notice and by returning all materials received.
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FINANCE CHARGES AND RELATED PROVISIONS.

Sales finance charge for consumer credit sales other than
certain sales of real estate or sales made pursuant to
revolving charge accounts.

Sales finance charge for certain consumer credit sales of
real estate.

Sales finance charge for revolving charge accounts other
than certain sales of real estate.

Loan finance charge for consumer loans made by super-
vised financial organizations and certain other lenders
other than loans made pursuant to revolving loan
accounts and finance charge on assigned contracts.

Interest rate on loans guaranteed or insured by United
States or agency thereof.

Loan finance charge for revolving loan accounts.

Sales finance charges and loan finance charges on re-
financing.

Salesv finance charges and loan finance charges on con-
solidation.

Additional charges; insurance.
Right to prepay.
Application of payments on account; rebate upon prepay-

ment, refinancing or consolidation; judgments and in-
terest on judgments.

Delinquency charges on precomputed consumer credit
sales or consumer loans.

Delinquency charges on non-precomputed consumer credit
sales or consumer loans repayable in installments.
Deferral charges.

Advances to perform covenants of consumer.

Change in terms of revolving charge accounts or revolving
loan accounts.

Sales finance charge for consumer credit sales
other than certain sales of real estate or sales
made pursuant to revolving charge accounts.

With respect to a consumer credit sale, other than
of real estate subject to the provisions of section

one hundred two of this article or a sale pursuant to a
revolving charge account, a seller may contract for and
receive a sales finance charge not exceeding eighteen per-
cent per year on that part of the unpaid balances of the
amount financed which is fifteen hundred dollars or less
and twelve percent per year on that part of the unpaid
balances of the amount financed which is in excess of
fifteen hundred dollars, calculated according to the ac-
tuarial method.

This section does not limit or restrict the manner
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of calculating the sales finance charge, whether by way
of add-on, discount, or otherwise, so long as the rate of the
sales finance charge does not exceed that permitted by
this section. If the sale is precomputed:

(a) The sales finance charge may be calculated on
the assumption that all scheduled payments will be made
when due, and

(b) The effect of prepayment, refinancing or consoli-
dation is governed by the provisions on rebate upon pre-
payment, refinancing or consolidation, contained in sec-
tion one hundred eleven of this article.

(3) For the purposes of this section, the term of a sale
agreement commences on the date the credit is granted
or, if goods are delivered or services performed ten days
or more after that date, with the date of commencement
of delivery or performance. Differences in the lengths of
months are disregarded and a day may be counted as one
thirtieth of a month. Subject to classifications and differ-
entiations the seller may reasonably establish, a part of
a month in excess of fifteen days may be treated as a full
month if periods of fifteen days or less are disregarded and
if that procedure is not consistently used to obtain a
greater yield than would otherwise be permitted.

(4) Subject to classifications and differentiations the
seller may reasonably establish, he may make the same
sales finance charge on all amounts financed within a
specified range. A sales finance charge so made does not
violate subsection (1) if:

(a) When applied to the median amount within each
range, it does not exceed the maximum permitted by sub-
section (1), and

(b) When applied to the lowest amount within each
range, it does not produce a rate of sales finance charge
exceeding the rate calculated aceording to paragraph (a)
by more than eight percent of the rate calculated accord-
ing to paragraph (a).

(5) Notwithstanding subsection (1), the seller may
contract for and receive a minimum sales finance charge
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of not more than five dollars when the amount financed
does not exceed seventy-five dollars, or seven dollars and
fifty cents when the amount financed exceeds seventy-
five dollars.

(6) Notwithstanding any provision of this section to
the contrary, with respect to a consumer credit sale in-
volving a motor vehicle:

(a) A seller may contract for and receive a sales
finance charge not exceeding twelve percent per year
on the unpaid balance calculated according to the actuar-
ial method when such sale is made less than one year after
the year of the model year designatinn of such motor ve-
hicle or such motor vehicle is purchased new;

(b) A seller may contract for and receive a sales
finance charge not exceeding sixteen percent per year
on the unpaid balance calculated according to the actuar-
ial method when such sale is made more than one year
but less than two years after the year of the model year
designation of such motor vehicle; and

(c) A seller may contract for and receive a sales
finance charge not exceeding eighteen percent per year
on the unpaid balance calculated according to the actuar-
ial method when such sale is made more than two years
after the year of the model year designation of such motor
vehicle.

§46A-3-102. Sales finance charge for certain consumer credit
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sales of real estate.

With respect to a consumer credit sale of real estate,
other than goods which become fixtures, where title is re-
tained or there is created or retained by agreement a pur-
chase money lien against that real estate, the seller may
contract for and receive a sales finance charge not exceed-
ing the interest permitted by section five, article six, chap-
ter forty-seven of this code.

In addition to the sales finance charge permitted by this
section with respect to such sale, a seller may also contract
for and receive additional charges, delinquency charges,
and deferral charges and compute rebates upon prepay-



Ch. 12] CONSUMER PROTECTION 115

12
13

ment, refinancing or consolidation as defined and autho-
rized by this chapter.

§46A-3-103. Sales finance charge for revolving charge accounts
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other than certain sales of real estate.

(1) With respect to a consumer credit sale made pur-
suant to a revolving charge account, other than sales of
real estate pursuant to section one hundred two of this
article, the parties may contract for the payment by the
buyer of a sales finance charge not exceeding that per-
mitted in this section.

(2) A sales finance charge may be made in each billing
cycle which is a percentage of an amount not exceeding
the greatest of:

(a) The average daily balance of the account, or

(b) The balance of the account at the beginning of
the first day of the billing cycle, less all payments on and
credits to such account during such billing cycle and ex-
cluding all charges to such account during such billing
cycle, or

(¢) The median amount within a specified range with-
in which the average daily balance of the account or the
balance of the account at the beginning of the first day of
the billing cycle, less all payments on and credits to such
account during such billing cycle and excluding all
charges to such account during such billing cycle, is in-
cluded. A charge may be made pursuant to this paragraph
only if the seller, subject to classifications and differen-
tiations he may reasonably establish, makes the same
charge on all balances within the specified range and if
the percentage when applied to the median amount with-
in the range does not produce a charge exceeding the
charge resulting from applying that percentage to the
lowest amount within the range by more than eight per-
cent of the charge on the median amount.

(3) If the billing cycle is monthly, the sales finance
charge may not exceed one and one-half percent on the
first seven hundred fiff{y dollars of unpaid balance and
one percent on the unpaid balance in excess of seven
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hundred fifty dollars. If the billing cycle is not monthly,
the maximum charge is that percentage which bears the
same relation to the applicable monthly percentage as the
number of days in the billing cycle bears to thirty. A bill-
ing cycle is monthly if the billing statement dates are on
the same day each month or do not vary by more than
four days therefrom.

(4) Notwithstanding subsection (3), if there is an un-
paid balance on the date as of which the sales finance
charge is applied, the seller may contract for and receive
a charge not exceeding fifty cents if the billing cycle is
monthly or longer, or the pro rata part of fifty cents which
bears the same relation to fifty cents as the number of
days in the billing cycle bears to thirty if the billing cycle
is shorter than monthly.

§46A-3-104. Loan finance charge for consumer loans made by

O OOIRNDWV bW =

supervised financial organizations and certain
other lenders other than loans made pursuant
to revolving loan accounts and finance charge
on assigned contracts.

(1) With respect to a consumer loan, other than a con-
sumer loan made pursuant to a revolving loan account,
(a) a bank, as defined in section two, article one, chapter
thirty-one-a of this code, may contract for and receive a
loan finance charge not exceeding the charge or interest
permitted by the provisions of section thirty, article four,
chapter thirty-one-a or by the provisions of section five or
section five-a, article six, chapter forty-seven of this code,
(b) an industrial loan company, as defined in section three,
article seven, chapter thirty-one of this code, may contract
for and receivealoan finance charge not exceeding the ag-
gregate of the interest and charges permitted by subdivi-
sions (5) and (6), subsection (a), section eleven, article
seven, chapter thirty-one of this code or by the provisions
of section five, article six, chapter forty-seven of this code,
(c) a building and loan association, as defined in section
two, article six, chapter thirty-one of this code, may con-
tract for and receive a loan finance charge not exceeding
the charge or interest permitted by the provisions of sec-
tion seventeen, article six, chapter thirty-one of this code,
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or by the provisions of section five, article six, chapter
forty-seven of this code, (d) a credit union, as defined in
section one, article ten, chapter thirty-one of this code,
may contract for and receive a loan finance charge not ex-
ceeding the charge or interest permitted by the provisions
of section sixteen, article ten, chapter thirty-one of this
code, or by the provisions of section flve, article six, chap-
ter forty-seven of this code, and (e) any other lender,
other than a supervised lender, may contract for and re-
ceive a loan finance charge not exceeding the charge or in-
terest permitted by the provisions of section five or section
five-a, article six, chapter forty-seven of this code.

(2) If the loan is precomputed:

(a) The loan finance charge may be calculated on the
assumption that all scheduled payments will be made when
due, and

(b) The effect of prepayment, refinancing or consolida-
tion is governed by the provisions on rebate upon prepay-
ment, refinancing or consolidation contained in section one
hundred eleven of this article.

(3) Notwithstanding subsection (1), the lender may
contract for and receive a minimum loan finance charge of
not more than five dollars when the amount loaned does
not exceed seventy-five dollars, or seven dollars and fifty
cents when the amount loaned exceeds seventy-five dol-

lars.

(4) An assignee of a consumer credit sale contract may
collect, receive or enforce the sales finance charge provided
in said contract, and any such charge so collected, received
or enforced by an assignee shall not be deemed usurious or
in violation of this chapter or any other provision of this
code if such sales finance charge does not exceed the limits
permitted to be charged by a seller under the provisions
of this chapter.

§46A-3-105. Interest rate on loans guaranteed or insured by

1
2

United States or agency thereof.

Nothing contained in this chapter or other law of thig
state shall be taken or construed as limiting the permisei-
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ble interest rates or loan finance charges upon loans evi-
denced by notes, bonds or other obligations secured by
mortgages or deeds of trust insured or guaranteed by the
federal housing commissioner or United States administra-
tor of veterans’ affairs or by any other officer, department,
agency or instrumentality of the United States or evi-
denced by notes, bonds, debentures and other obligations
and securities issued by, insured by, or guaranteed by the
federal housing commissioner, Federal National Mortgage
Association, Government National Mortgage Association,
Small Business Administration or other federal officer,
department, agency or instrumentality.

§46A-3-106. Loan finance charge for revolving loan accounts.
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(1) With respect to a consumer loan made pursuant to
a revolving loan account, a supervised financial organiza-
tion permitted to establish revolving loan accounts may
contract for and receive a loan finance charge not exceed-
ing that permitted in this section.

(2) A loan finance charge may be made in each billing

cycle which is a percentage of an amount not exceeding the
greatest of:

(a) The average daily balance of the debt,

(b) The balance of the debt at the beginning of the first
day of the billing cycle, less all payments on and credits to
such debt during such billing cycle and excluding all ad-
ditional borrowings during such billing cycle, or

{c) The median amount within a specified range within
which the average daily balance of the debt or the balance
of the debt at the beginning of the first day of the billing
cycle, less all payments on and credits to such debt during
such billing cycle and excluding all additional borrowings
during such billing cycle, is included. A charge may be
made pursuant to this subdivision only if the lender, sub-
ject to classifications and differentiations he may reason-
ably establish, makes the same charge on allbalances with-
in the specified range and if the percentage when applied to
the median amount within the range does not produce a
charge exceeding the charge resulting from applying that



Ch. 12] CONSUMER PROTECTION 119

26
27

28
29
30
31
32
33
34
35
36
37
38

39
40
41
42
43
44
45
46
47
48
49

percentage to the lowest amount within the range by more
than eight percent of the charge on the median amount.

(3) If the billing cycle is monthly, the loan finance
charge may not exceed one and one-half percenton the first
seven hundred fifty dollars of unpaid principal balance and
one percent on the unpaid principal balance in excess of
seven hundred fifty dollars. If the billing cycle is not
menthly, the maximum charge is that percentage which
bears the same relation to the applicable monthly percent-
age as the number of days in the billing cycle bears to
thirty. A billing cycle is monthly if the billing statement
dates are on the same day each month or do not vary by
more than four days therefrom.

(4) Notwithstanding subsection (3), if there is an un-
paid balance on the date as of which the loan finance
charge is applied the lender may contract for and receive a
charge not exceeding fifty cents if the billing cycle is
monthly or longer, or the pro rata part of fifty cents which
bears the same relation to fifty cents as the number of days
in the billing cycle bears to thirty if the billing cycle is
shorter than monthly, but no charge may be made pursu-
ant to this subsection if the lender has made an annual
charge for the same period as permitted by the provisions
on additional charges.

§46A.3-107. Sales finance charges and loan finance charges on
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refinancing.

With respect to a consumer credit sale or con-
sumer loan, reflnancing or consolidation, the seller or
lender may by agreement with the consumer refinance
the unpaid balance owed to such seller or lender
and may contract for and receive the applicable sales fi-
nance charge or loan finance charge, as the case may be,
based on the amount financed of a sale or principal of a
loan resulting from the refinancing at a rate not exceeding
that permitted by the provisions on sales finance charge
for consumer credit sales or loan finance charge for con-
sumer loans, as the case may be. For the purpose of deter-
mining the sales finance charge or loan finance charge per-
mitted, the amount financed or principal resulting from
the refinancing comprises the following:
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(1) If the transaction was not precomputed, the total of
the unpaid balance and the accrued charges on the date of
refinancing or, if the transaction was precomputed, the
amount which the consumer would have been required to
pay upon refinancing pursuant to the provisions on rebate
upon refinancing on the date of refinancing except that for
the purpose of computing this amount no minimum sales

finance charge or minimum loan finance charge shall be
allowed;

(2) Appropriate additional charges, payment of which
is deferred; and

(3) Accumulated unpaid delinquency or deferral
charges.

§46A-3-108. Sales finance charges and loan finance charges on
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consolidation.

(1) If a consumer owes an unpaid balance to a creditor
with respect to a consumer credit sale or consumer loan,
refinancing or consolidation, and becomes obligated on an-
other consumer credit sale or consumer loan, refinancing
or consolidation, with the same creditor, the parties may
agree to a consolidation resulting in a single schedule of
payments. If the previous consumer credit sale or con-
sumer loan was not precomputed, the parties may agree to
add the unpaid amount of the amount financed or prin-
cipal and accrued charges on the date of consolidation to
the amount financed or principal with respect to the sub-
sequent consumer credit sale or consumer loan. If the
previous consumer credit sale or consumer loan, refinanc-
ing or consolidation, was precomputed, the parties may
agree to refinance the unpaid balance pursuant to the pro-
visions on refinancing and to consolidate the amount
financed or principal resulting from the refinancing by
adding it, together with any accumulated delinquency or
deferral charges, to the amount financed or principal, with
respect to the subsequent consumer credit sale or con-
sumer loan. In either case the creditor may contract for
and receive a finance charge based on the aggregate
amount financed or principal resulting from the consoli-
dation, as specified in subsection (2) of this section.
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(2) If the debis consolidated arise exclusively from
consumer credit sales owed to such creditor, the transac-
tion is a consolidation with respect to a consumer credit
sale and the amount of the sales finance charge is governed
by the provisions on sales finance charges for consumer
credit sales other than certain sales of real estate or sales
made pursuant to revolving charge accounts (§46A-3-101),
If the debts consolidated arise exclusively from consumer
loans owed to such creditor, the transaction is a consoli-
dation with respect to a consumer loan and the amount of
the loan finance charge is governed by the provisions on
loan finance charges for consumer loans. If the debts con-
solidated include both a debt arising from a consumer
credit sale or sales owed to such creditor and a debt arising
from a consumer loan or loans owed to such creditor, then
the creditor may contract for and receive a finance charge
not in excess of that permitted for a consumer credit sale
based on that portion of the consolidation attributable to
such consumer credit sale or sales and may contract for
and receive a finance charge not in excess of that per-
mitted for a consumer loan based on that portion af the
consolidation attributable to a consumer loan or loans.

(3) If a consumer owes an unpaid balance to a creditor
with respect to a consumer credit transaction arising out
of a consumer credit sale, and becomes obligated on an-
other consumer credit transaction arising out of another
consumer credit sale made by the same seller, the parties
may agree to the consolidation resulting in a single sched-
ule of payments either pursuant to subsection (2) or by
adding tagether the unpaid balances with respect to the
two sales.

(4) If a consumer credit sale subject to the provisions
of section one hundred two of this article is consolidated
with any other consumer credit sale or consumer loan
owed to the same creditor, the sales finance charge or loan
finance charge on the aggregate amount financed or prin-
cipal resulting from the consolidation shall be at the lower

rate.

§46A-3-109. Additional charges; insurance.

1

(1) In addition to the sales finance charge or loan
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finance charge permitted by this chapter, a creditor may
contract for and receive the following additional charges

in connection with a consumer credit sale or a consumer
loan:

(a) Official fees and taxes;

(b) Charges for insurance as described in subsection
(2) : Provided, That nothing contained in this section with
respect to insurance shall be construed as in any way
limi¥ing the power and jurisdiction of the insurance com-
maissioner of this state in the premises;

(c) Annual charges, payable in advance, for the priv-
ilege of using a lender credit card or similar arrangement
which entitles the user to purchase goods or services from
at least one hundred persons not related to the issuer of
the lender credit card or similar arrangement, under an
arrangement pursuant to which the debts resulting from
the purchases are payable to the issuer;

(d) Charges for other benefits, including insurance,
conferred on the consumer, if the benefits are of value to
him and if the charges are reasonable in relation to the
benefits, are of a type which is not for credit, and are
excluded as permissible additional charges from the sales
finance charge or loan finance charge by rule adopted by
the commissioner: Provided, however, That as to insur-
ance, the policy as distinguished from a certificate of cov-
erage thereunder must be issued by an individual licensed
under the laws of this state to sell such insurance and the
determination of whether the charges therefor are reason-
able in relation to the benefits shall be determined by the
insurance commissioner of this state; and

(e) Reasonable closing costs with respect to a debt
secured by an interest in land.

(2) A creditor may take, obtain or provide reasonable
insurance on the life and earning capacity of any con-
sumer obligated on the consumer credit sale or consumer
loan, reasonable insurance on any real or personal prop-
erty offered as security subject to the provisions of this
subsection, and vendor’s or creditor’s single interest in-
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surance with respect to which the insurer has no right of
subrogation. Only one policy of life insurance and/or one
policy of health and accident insurance and/or one policy
of accident insurance on any one consumer may be in force
with respect to any one contract or agreement at any one
time, but one policy may cover both a consumer and his
spouse.

(a) The amount, terms and conditions of property in-
surance shall have a reasonable relation to the existing
hazards or risk of loss, damage or destruction and be rea-
sonable in relation to the character and value of the prop-
erty insured or to be insured; and the term of such insur-
ance shall be reasonable in relation to the terms of credit:
And provided further, That nothing shall be deemed to
prohibit the consumer from obtaining, at his option, great-
er coverages for longer periods of time if he so desires;

(b) Life insurance shall be in an initial amount not to
exceed the total amount repayable under the consumer
credit agreement, and where a consumer credit sale or
consumer loan is repayable in installments, such insurance
shall at no time exceed the scheduled or actual amount of
unpaid indebtedness, whichever is greater. Life insurance
authorized by this subdivision shall provide that the bene-
fits shall be paid to the creditor or reduce or extinguish the
unpaid indebtedness: Provided, That if a separate charge
is made for such insurance and the amount of insurance
exceeds the unpaid indebtedness, where not prohibited,
then such excess shall be payable to the estate of the con-
sumer. The initial term of such life insurance in connec-
tion with a consumer credit sale, other than a sale pur-
suant to a revolving charge account, or in connection with
a consumer loan, other than a loan pursuant to a revolv-
ing loan account, shall not exceed the scheduled term of
the consumer credit agreement by more than fifteen days.
The aggregate amount of periodic benefits payable by
credit accident and health insurance in the event of dis-
ability, as defined in the policy, shall not exceed the un-
paid amount of such indebtedness; periodic benefits pay-
able in connection with a consumer credit sale pursuant to
a revolving charge account or of a consumer loan pursuant
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to a revolving loan account may be based upon the autho-
rized credit limit;

(c) When the insurance is obtained or provided by or
through a creditor, the creditor may collect from the con-
sumer or include as part of the cash price of a consumer
credit sale or as part of the principal of a consumer loan,
or deduct from the proceeds of any consumer loan the
premium, or in the case of group insurance, the identifi-
able charge. The premium or identifiable charge for such
insurance required or obtained by a creditor may equal,
but shall not exceed the premium rate filed by the in-
surer with the insurance commissioner. In any case when
the creditor collects the entire premium for such insur-
ance in advance, such premium shall be remitted by such
creditor to the insurer or the insurance agent, as specified
by the insurer, within ten days from or after the end of
the month in which such collection was made;

(d) With respect to insurance against loss of or dam-
age to property, or against liability, the creditor shall fur-
nish a clear and specific statement in writing to the debtor,
setting forth the cost of the insurance if obtained from or
through the creditor, and stating that the debtor may

choose the person through whom the insurance is to be
obtained; and

(e) With respect to consumer credit insurance pro-
viding life, accident or health coverage, no creditor shall
require a consumer to purchase such insurance or to pur-
chase such insurance from such creditor or any particular
agent, broker or insurance company as a condition pre-

cedent to extending credit to or on behalf of such con-
sumer.

8§46A-3-110. Right to prepay.
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Except for a consumer credit sale subject to the provi-
sions of section one hundred two of this article or a non-
precomputed consumer loan secured by an interest in land
and subject to the provisions on rebate upon prepayment,
the consumer may prepay in full the unpaid balance of a
oonsumer credit sale or a consumer loan, refinancing or
consolidation at any time without penalty.
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§46A-3-111. Application of payments on account; rebate upon
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prepayment, refinancing or consolidation; judg-
ments and interest on judgments.

(1) When a consumer credit sale or consumer loan is
precomputed all payments on account shall be applied to
installments in the order in which they fall due, except as
provided in subsection (3), section one hundred twelve of
this article. When the total amount is payable in sub-
stantially equal consecutive monthly installments, the
portion of the sales finance charge or loan finance charge
attributable to any particular monthly installment period
shall be that proportion of the sales finance charge or loan
finance charge originally contracted for, as the balance
scheduled to be outstanding on the last day of the monthly
installment period before deducting the payment, if any,
scheduled to be made on that day bears to the sum of all
the monthly installment balances under the original
schedule of payments. (This method of allocation is the
sum of the digits method, commonly referred to as the
“Rule of 78.”)

(2) Upon prepayment in full of a precomputed con-
sumer credit sale or consumer loan by cash, a new loan,
refinancing, consolidation or otherwise, the creditor shall
rebate to the consumer that portion of the sales finance
charge or loan finance charge attributable to the prepaid
monthly installment periods: Provided, That upon pre-
payment in full of a precomputed consumer credit sale or
consumer loan payable in monthly installments, by cash,
a new loan, refinancing, consolidation or otherwise, on
other than an installment due date, for the purpose of
determining the rebate to which the consumer is entitled,
the rebate shall be calculated as of the nearest installment
due date. For the purpose of determining the installment
due date nearest the date of any prepayment in full, re-
financing or consolidation, any prepayment, refinancing or
consolidation of an obligation payable in monthly install-
ments made on or before the fifteenth day following an
installment due date shall be deemed to have been made
as of such installment due date, and any prepayment,
refinancing or consolidation made on or after the sixteenth
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day shall be deemed to have been made on the next suc-
ceeding installment due date. Notwithstanding any other
provision herein contained, the creditor may collect or
retain the minimum charge within the limits stated in
this chapter if the sales finance charge or loan finance
charge earned at the time of prepayment, refinancing or
consolidation, is less than any minimum charge authorized

by this chapter. No rebate of less than one dollar need
be made.

(3) The commissioner shall prescribe by rule the
method or procedure for the allocation of charges and the
calculation of rebates consistent with the other provisions
of this chapter where the precomputed consumer credit
sale or consumer loan is payable in unequal or irregular or
in other than substantially equal consecutive monthly
installments.

(4) If the maturity of a precomputed consumer credit
sale or consumer loan is accelerated for any reason and
judgment is obtained, the debtor is entitled to the same
rebate as if the payment had been made on the date
judgment is entered, and such judgment shall bear in-
terest until paid at the rate of six percent per annum.

§46A-3-112. Delinquency charges on precomputed consumer

O O WM

credit sales or consumer loans.

(1) With respect to a precomputed consumer credit sale
or consumer loan, refinancing or consolidation, the parties
may contract for a delinquency charge on any installment
not paid in full within ten days after its scheduled due
date in an amount not exceeding the greater of:

(a) An amount, not exceeding five dollars, which is five
percent of the unpaid amount of the installment, but in
any event not less than one dollar; or

(b) An amount equivalent to the deferral charge (§46A-
3-114) that would be permitted to defer the unpaid amount
of the installment for the period that it is delinquent.

(2) A delinquency charge under subdivision (a) of sub-
section (1) may be collected only once on an installment
however long it remains in default. No delinquency charge
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may be collected with respect to a deferred installment un-
less the installment is not paid in full within ten days after
its deferred due date. A delinquency charge may be col-
lected at the time it accrues or at any time thereafter.

(3) No delinquency charge may be collected on an in-
stallment which is paid in full within ten days after its
scheduled or deferred installment due date, even though an
earlier maturing installment or a delinquency or deferral
charge on an earlier installment may not have been paid in
full. For purposes of this subsection, payments shall be ap-
plied first to current installments, then to delinquent in-
stallments, and then to delinquency and other charges.

(4) If two installments or parts thereof of a precomputed
consumer credit sale or consumer loan are in default for
ten days or more, the creditor may elect to convert such
sale or loan from a precomputed sale or loan to one in
which the sales finance charge or loan finance charge is
based on unpaid balances. In such event the creditor shall
make a rebate pursuant to the provisions on rebate upon
prepayment, refinancing or consolidation as of the matur-
ity date of any installment then delinquent, and thereafter
may make a sales finance charge or loan finance charge as
authorized by the appropriate provisions on sales finance
charges or loan finance charges for consumer credit sales
or consumer loans.

The amount of the rebate shall not be reduced by the
amount of any permitted minimum charge. If the creditor
proceeds under this subsection, any delinquency or defer-
ral charges made with respect to installments due at or
after the maturity date of the delinquent installments shall
be rebated, and no further delinquency or deferral charges
shall be made.

(5) The commissioner shall prescribe by rule the method
or procedure for the calculation of delinquency charges
consistent with the other provisions of this chapter where
the precomputed consumer credit sale or consumer loan is
payable in unequal or irregular installments.
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§46A-3-113. Delinquency charges on non-precomputed con-
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sumer credit sales or consumer loans repayable
in installments.

(1) As an alternative to the continuation of the sales
finance charge or loan finance charge on a delinquent in-
stallment of a non-precomputed credit sale or consumer
loan, refinancing or consolidation, repayable in install-
ments, the parties may contract for a delinquency charge
on any installment not paid in full within ten days
after its scheduled due date in an amount, not exceeding
five dollars, which is five percent of the unpaid amount
of the installment, but in any event not less than one
dollar.

(2) A delinquency charge under subsection (1) may
be collected only once on an installment however long
it remains in default. A delinquency charge may be
collected at the time it accrues or at any time thereafter.

(3) No delinquency charge may be collected on an
installment which is paid in full within ten days after
its scheduled due date, even though an earlier maturing
installment or a delinquency or deferral charge on an
earlier installment may not have been paid in full. For
purposes of this subsection, payments shall be applied
first to current installments, then to delinquent install-
ments, and then to delinquency and other charges.

§46A-3-114. Deferral charges,

(1) With respect to a precomputed consumer credit
sale or consumer loan, refinancing or consolidation, the
parties before or after default may agree in writing to a
deferral of all or part of one or more unpaid install-
ments, and the seller or lender may make and collect a
deferral charge not exceeding the amount of the sales
finance charge or loan finance charge attributable to the
first of the deferred monthly installment periods multi-
plied by number of months in the deferral period (the
period in which no payment is required or made by reason
of a deferral): Provided, That no installment on which a
delinquency charge has been collected or partial payment
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made shall be deferred unless the amount of the delin-
quency charge or partial payment is first applied to the de-
ferral charge. If prepayment in full occurs during a defer-
ral period, the portion of the deferral charge attributable to
the unexpired full months in the deferral period shall be
also rebated.

(2) 'The seller or lender, in addition to the deferral
charge, may make appropriate additional charges, and the
amount of these charges which is not paid in cash may be
added to the amount deferred for the purpose of calculat-
ing the deferral charge.

(3) The parties may agree in writing at the time of a
precomputed consumer credit sale or consumer loan, re-
financing or consolidation that if an installment is not paid
within ten days after its due date as originally scheduled or
as deferred, the seller or lender may unilaterally grant a
deferral and make charges as provided in this section. No
deferral charge may be made for a period after the date on
which the seller or lender elects to accelerate the maturity
of the agreement.

(4) The commissioner shall prescribe by rule the
method or procedure for the calculation of deferral charges
consistent with the other provisions of this chapter where
the precomputed consumer credit sale or consumer loan is
payable in unequal or irregular installments.

§46A-3-115. Advances to perform covenants of consumer.
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(1) If the agreement with respect to a consumer credit
sale or a consumer loan, refinancing or consolidation con-
tains covenants by the consumer to perform certain duties
pertaining to insuring or preserving collateral or pay-
ment of taxes, fees or assessmen® and if the creditor
pursuant to the agreement pays for performance of such
duties on behalf of the consumer, the creditor may add
the amounts so paid to the debt. Within a reasonable
time after advancing any sums, he shall state to the con-
sumer in writing the amount of the sums advanced, any
charges with respect to this amount, any revised pay-
ment scheduled, and, if the duties of the consumer per-
formed by the creditor pertain to insurance, a brief de-
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scription of the insurance paid for by the creditor includ-

ing the type and amount of coverages. No further infor-
mation need be given.

(2) A sales finance charge or a loan finance charge
may be made for sums advanced pursuant to subsection
(1) at a rate not exceeding the rate stated to the con-
sumer pursuant to the provisions of the “Federal Con-
sumer Credit Protection Act” with respect to the sale
or loan, refinancing or consolidation. With respect to a
revolving charge aecount or revolving loan account the
amount of the advance may be added to the unpaid
balance of the debt and the creditor mray make a sales
finance charge or loan finance charge not exceeding that
permitted by the appropriate provisions on sales finance
charges or loan finance charges.

§46A-3-116. Change in terms of revolving charge accounts or
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revolving loan accounts.

(1) If a creditor makes a change in the terms of a re-
volving charge account or revolving loan account without
complying with this section, any additional cost or charge
to the consumer resulting from the change is an excess

charge and subject to the remedies provided in this chap-
ter.

(2) A creditor may change the terms of a revolving
charge account or revolving loan account whether or not
the change is authorized by prior agreement. Except as
provided in subsection (3), the creditor shall give to the
consumer written notice of such change not less than
fifteen days prior to the effective date of such change.

(3) The notice specified in subsection (2) is not re-
quired if:

(a) The consumer after otherwise receiving notice of
the change agrees in writing to the change;

(b) The consumer elects to pay an amount designated
on a billing statement as including a new charge for a
benefit offered to the debtor when the benefit and charge
constitute the change in terms and when the billing state-
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ment also states the amount payable if the new charge
is excluded;

(c) The change involves no significant cost to the con-
sumer;

(d) The consumer has previously consented in writ-
ing to the kind of change made and notice of the change
is given to the consumer in two billing cycles prior to the
effective date of the change; or

(e) The change applies only to purchases made or obli-
gations incurred after a date specified in a notice of the
change given in two billing cycles prior to the effective
date of the change.

(4) The notice provided for in this section is given to
the debtor when mailed to him at the address used by
the creditor for mailing periodic billing statements.

(5) Under no circumstances may a change under the
provisions of this section be made so as to (a) increase
a sales finance charge or loan finance charge above that
permitted by the appropriate provisions on sales finance
charges or loan finance charges; or (b) apply a higher
sales finance charge or loan finance charge to the account
balance or debt balance unpaid as of the date the change
becomes effective.

SUPERVISED LENDERS.

§46A-4-101.
§46A-4-102.
§46A-4-103.
§46A-4-104.
§46A-4-105.
§46A-4-106.
§46A-4-107.
§46A-4-108.
§46A-4-109.

§46A-4-110.
§46A-4-111.

§46A-4-112.
§46A-4-113.

Authority to make supervised loans.

License to make supervised loans.

Revocation or suspension of license.

Records; annual reports.

Examinations and investigations.

Application of administrative procedures act.

Loan finance charge for supervised lenders.

Use of multiple loan agreements.

Restrictions on interest in land as security; assignment of
earnings to supervised lender prohibited; when security
interest on household furniture not valid; prohibitions as
to renegotiation of loan discharged in bankruptcy.

Conduct of business other than making loans.

Maximum interest when loan is in excess of one thousand
two hundred dollars.

Code references to small loans and small loan companies;
authority of the commissioner.

Continuation of licensing.
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§46A-4-101. Authority to make supervised loans.

1
2
3
4
5
6

7

Unless a person has first obtained a license from the
commissioner authorizing him to make supervised loans,
he shall not engage in the business of:

(1) Making supervised loans, or

(2) Taking assignments of and undertaking direct
collection of payments from or enforcement of rights
against consumers arising from supervised loans.

§46A-4-102. License to make supervised loans.

1

(1) The commissioner shall receive and act on all appli-
cations for licenses to make supervised loans under this
chapter. Applications shall be under oath, be filed in the
manner prescribed by the commissioner, and contain
the information the commissioner requires by rule to
make an evaluation of the financial responsibility, experi-
ence, character and fitness of the applicant, and the find-
ings required of him before he may issue a license. At
the time of the filing of the application, the sum of two
hundred fifty dollars shall be paid to the commissioner as
an investigation fee.

(2) No license shall be issued to a supervised finan-
cial organization. No license shall be issued to any per-
son unless the commissioner, upon investigation, finds
that the financial responsibility, experience, character and
fitness of the applicant, and of the members thereof (if
the applicant is a co-partnership or association) and of
the officers and directors thereof (if the applicant is a
corporation), are such as to command the confidence
of the community and to warrant belief that the busi-
ness will be operated honestly, fairly and efficiently,
within the purposes of this chapter, and the applicant has
available for the operation of the business at the speci-
fied location assets of at least two thousand dollars, and
that allowing the applicant to engage in business will
promote the convenience and advantage of the commu-

nity in which the business of the applicant is to be con-
ducted.

(3) Upon written request, the applicant is entitled to a
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hearing on the question of his qualifications for a license
if (a) the comimissioner has notified the applicant in
writing that his application has been denied, or (b) the
commissioner has not issued a license within sixty days
after the application for the license was filed. A request
for a hearing may not be made more than fifteen days
after the commissioner has mailed a writing to the appli-
cant notifying him that the application has been denied
and stating in substance the commissioner’s findings sup-
porting denial of the application.

(4) Not more than one place of business shall be main-
tained under the same license, but the commissianer
may issue more than one license to the same licensee
upon compliannce with all the provisions of this article
governing an original issuance of a license, for each such
new license. Each license shall remain in full force and
effect until surrendered, suspended or revoked.

t]

(®) Upon giving the commissioner at least fifteen days
prior written notice, a licensee may (a) change the loca-
tion of any place of business located within a municipality
t0 any other location within that same municipality, or
(b) change the location of any place of business located
outvide of a municipality to a location no more than five
miles from the originally licensed location, but in no
case may a licensee move any place of business located
outside a municipality to a location within a municipality.
A licensee may not move the location of any place of
business located within e municipality to any other loca-
tion outside of that municipality.

(6) A licensee may conduct the business of making
supervised loans only at or from a place of business for
which he holds a license and not under any other name
than that stated in the license. A sale or lease in which
credit is granted pursuant to a lender credit card does not
violate this subsection.

(7) A license issued under the provisions of this sec-
tion shall not be transferable or assignable.

§46A-4-103. Revocation or suspension of license.

1

(1) The commissioner may issue to a person licensed
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to make supervised loans an order to show cause why
his license should not be revoked or suspended for a period
not in excess of six months. The order shall state the
place for a hearing and set a time for the hearing that is
no less than ten days from the date of the order. After

the hearing the commissioner shall revoke or suspend the
license if he finds that:

(a) The licensee has repeatedly and willfully violated

this chapter or any rule or order lawfully made or issued
pursuant to this article; or

(b) TFacts or conditions exist which would clearly have
justified the commissioner in refusing to grant a license
had these facts or conditions been known to exist at the
time the application for the license was made.

(2) No revocation or suspension of a license is lawful
unless prior to institfution of proceedings by the commis-
sioner notice is given to the licensee of the facts or con-
duct which warrant the intended action, and the licensee
is given an opportunity to show compliance with all law-
ful requirements for retention of the license.

(3) If the commissioner finds that probable cause for
revocation of a license exists and that enforcement of
this article requires immediate suspension of the license
pending investigation, he may, after a hearing upon five
days’ written notice, enter an order suspending the license
for not more than thirty days.

(4) Whenever the commissioner revokes or suspends
a license, he shall enter an order to that effect and forth-
with notify the licensee of the revocation or suspension.
Within five days after the entry of the order he shall mail
by registered or certified mail or deliver to the licensee
a copy of the order and the findings supporting the order.

(5) Any person holding a license to make supervised
loans may relinquish the license by notifying the com-
missioner in writing of its relinquishment, but this re-
linquishment shall not affect his liability for acts pre-
viously committed.

(6) No revocation, suspension or relinquishment of a
license shall impair or affect the obligation of any pre-
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existing lawful contract between the licensee and any
consurmer.

(7) The commissioner may reinstate a license, termi-
nate a suspension or grant a new license to a person whose
license has been revoked or suspended if no fact or condi-
tion then exists which clearly would have justified the
commissioner in refusing to grant a licenee.

§46A-4-104. Records; annual reports.

(1) Every licensee shall maintain records in conform-
ity with generally accepted accounting principles and
practices in a manner which will enable the commissioner
to determine whether the licensee is complying with the
provisions of this article. The record-keeping system of
a licensee shall be sufficient if he makes the required
information reasonably available. The records need not
be kept in the place of business where supervised loans
are made, if the commissioner is given free access to the
records wherever located. The records pertaining to any
loan need not be preserved for more than two years after
making the final entry relating to the loan, but in the
case of a revolving loan account such two-year period
is measured from the date of each entry.

(2) On or before the fifteenth day of April each year,
every licensee shall file with the commissioner a com-
posite annual report in the form prescribed by the com-
missioner relating to all supervised loans made by him.
The commissioner shall consult with comparable officials
in other states for the purpose of making the kinds of
information required in annual reports uniform among
the states. Information contained in annual reports shall
be confidential and may be published only in composite
form.

§46A-4-105. Examinations and investigations.

DW=

(1) The commissioner shall examine annually the
loans, business and records of every licensee. In addi-
tion, for the purpose of discovering violations of this arti-
cle or securing information lawfully required, the attorney
general or the commissioner may at any time investigate
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the loans, business and records of any supervised lender.
For these purposes he shall have free and reasonable

access to the offices, places of business and records of the
lender.

(2) If the lender’s records are located outside this
state, the lender at his option shall make them available
to the commissioner at a convenient location within this
state, or pay the reasonable and necessary expenses for
the commissioner or his representative to examine them
at the place where they are maintained. The commis-
sioner may designate representatives, including com-
perable officials of the state in which the records are
located, to inspect them on his behalf.

(3) For the purposes of this section, the commissioner
may administer oaths or affirmations, and upon his own
motion or upon request of any party, may subpoena wit-
nesses, compel their attendance, adduce evidence, and re-
quire the production of any matter which is relevant
%0 the investigation, including the existence, description,
nature, custody, condition and location of any books, docu-
ments or other tangible things and the identity and loca-
tion of persons having knowledge of relevant facts, or
any other matter reasonably calculated to lead to the
discovery of admissible evidence.

(4) Upon failure without lawful excuse to obey a sub-
poena or to give testimony and upon reasonable notice to
all persons affected thereby, the commissioner may apply

to any circuit court of this state for an order compelling
compliance.

(5) Every licensee shall pay to the commissioner the

actual costs of each examination as provided for in this
section.

§46A-4-106. Application of administrative procedures act.

1

Except as otherwise provided, the provisions of chap-

2 ter twenty-nine-a of this code apply to and govern all
3 eadministrative action taken by the commissioner pursuant
4 1o the provisions of this article.
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§46A-4-107. Loan finance charge for supervised lenders.

©OI U » W~

11
12
13

14
15
16

17
18
19
20
21

22
23
24

25
26
27
28
29

30
31
32
33
34
35

(1) With respect to a supervised loan, including a
revolving loan account, a supervised lender may contract
for and receive a loan finance charge not exceeding that
permitted by this section.

(2) The loan finance charge, calculated according to
the actuarial method, may not exceed the total of:

(a) Thirty-six percent per year on that part of the
unpaid balances of the principal which is two hundred
dollars or less;

(b) Twenty-four percent per year on that part of the
unpaid balances of the principal which is more than two
hundred dollars but does not exceed six hundred dollars;
and

(c) Eighteen percent per year on that part of the un-
paid balances of the principal which is more than six
hundred dollars.

(3) This section does not limit or restrict the manner
of calculating the loan finance charge, whether by way
of add-on, discount, or otherwise, so long as the rate of
the loan finance charge does not exceed that permitted
by this section. If the loan is precomputed:

(a) The loan finance charge may be calculated on the
assumption that all scheduled payments will be made
when due, and

(b) The effect of prepayment, refinancing or con-
solidation is governed by the provisions on rebate
upon prepayment, refinancing or consolidation con-
tained in section one hundred eleven, article three of
this chapter.

(4) For the purposes of this section, the term of a loan
commences on the date the loan is made. Differences in
the lengths of months are disregarded and a day may be
counted as one thirtieth of a month. Subject to classi-
fications and differentiations the licensee may reasonably
establish, a part of a month in excess of fifteen days may
be treated as a full month if periods of fifteen days or
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less are disregarded and if that procedure is not consist-

ently used to obtain a greater yield than would other-
wise be permitted.

(5)- Subject to classifications and differentiations the
lender may reasonably establish, he may make the same
loan finance charge on all principal amounts within a
specified range. A loan finance charge so made does not
violate subsection (2) if:

(a) When applied to the median amount within each

range, it does not exceed the maximum permitted by
subsection (2), and

(b) When applied to the lowest amount within each
range, it does not produce a rate of loan finance charge
exceeding the rate calculated according to subdivision (a)
of this subsection (5) by more than eight percent of the
rate calculated according to said subdivision (a).

(6) With respect to a revolving loan account:

(a) A charge may be made by a supervised lender in
each monthly billing cycle which is one twelfth of the
maximum annual rates permitted by this section com-
puted on an amount not exceeding the greatest of:

(i) The average daily balance of the debt,

(ii) The balance of the debt at the beginning of the
first day of the billing cycle, less all payments on and
credits to such debt during such billing cycle and exclud-

ing all additional borrowings during such billing cycle,
or

(iii) Subject to subsection (5), the median amount
within a specified range within which the average daily
balance of the debt or the balance of the debt at the be-
ginning of the first day of the billing cycle, less all pay-
ments on and credits to such debt during sueh billing
cycle and excluding all additional borrowings during such
billing cycle, is included. For the purpose of this sub-
division (a) a billing cycle is monthly if the billing state-
ment dates are on the same day each month or do not
vary by more than four days therefrom.
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(b) If the billing cycle is not monthly, the maximum
loan finance charge which may be made by a supervised
lender is that percentage which bears the same relation
to an applicable monthly percentage as the number of days
in the billing cycle bears to thirty.

(c) Notwithstanding subdivisions (a) and (b) of this
subsection (6), if there is an unpaid balance on the date
as of which the loan finance charge is applied, the licensee
may contract for and receive a charge not exceeding fifty
cents if the billing cycle is monthly or longer, or the pro
rata part of fifty cents which bears the same relation to
fifty cents as the number of days in the billing cycle bears
to thirty if the billing cycle is shorter than monthly, but
no charge may be made pursuant to this subdivision (c) if
the lender has made an annual charge for the same period
as permitted by the provisions on additional charges.

§46A-4-108. Use of multiple loan agreements.

1

OO wid

10
11
12
13

A supervised lender may not use multiple loan agree-
ments with intent to obtain a higher loan finance charge
than would otherwise be permitted by the provisions of
this article. A supervised lender uses multiple loan agree-
ments if, with intent to obtain a higher loan finance charge
than would otherwise be permitted, he allows any per-
son, or husband and wife, to become obligated in any
way under more than one loan agreement with the super-
vised lender for a supervised loan under this article.

The excess amount of the loan finance charge provided
for in agreements in violation of this section is an excess
charge for the purposes of the provisions on effect of
violations on rights of parties.

§46A-4-109. Restrictions on interest in land as security; as-

1
2
3

signment of earnings to supervised lender pro-
hibited; when security interest on household
furniture not valid; prohibitions as to renegotia-
tion of loan discharged in bankruptcy.

(1) A supervised lender may not contract for an
interest in land as security. A security interest taken
in violation of this subsection is wvoid.
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(2) Notwithstanding the provisions of section one hun-
dred sixteen, article two of this chapter, no supervised
lender shall take any assignment of or order for payment
of any earnings to secure any loan made by any super-
vised lender under this article. An assignment or order
taken in violation of this subsection is void.

(3) No supervised lender may take a security interest
in household furniture then in the possession and use of
the borrower, unless the security agreement creating
such security interest be in writing, signed in person by
the borrower, and if the borrower is married, signed
in person by both husband and wife: Provided, That the
signature of both husband and wife shall not be required
when they have been living separate and apart for a
period of at least five months prior to the making of such
security agreement. A security interest taken in viola-
tion of this subsection is void.

(4) A supervised lender may not renegotiate the origi-
nal loan, or any part thereof, or make a new contract
covering the original loan, or any part thereof, with any
borrower, who has received a discharge in bankruptcy
of the original loan or any balance due thereon at the
time of said discharge from any court of the United
States of America exercising jurisdiction in insolvency
and bankruptcy matters, unless said supervised lender
shall pay to and deliver to the borrower the full amount
of the loan shown on said note, promise to pay, or security,

less any deductions for charges herein specifically autho-
rized.

§46A-4-110. Conduct of business other than making loans.

OO VbW

No licensee shall conduct the business of making loans
under the provisions of this article within any office,
room or place of business in which any other business is
solicited or engaged in, or in association or conjunction
therewith, except as may be authorized in writing by
the commissioner upon his finding that the character of
such other business is such that the granting of such
authority would not facilitate evasions of this article
or of the rules and regulations lawfully made hereunder,



Ch. 12} CONSUMER PROTECTION 141

10 except nothing herein shall prohibit the licensee from
11 purchasing installment sales contracts or the sale or pro-
12 vision of insurance authorized by section one hundred
13 nine, article three of this chapter.

§46A-4-111. Maximum interest when loan is in excess of one
thousand two hundred dollars.

No licensee shall directly or indirectly charge, contract
for, or receive any interest, discount or consideration
greater than six percent per annum upon the loan, use or
forbearance of money, goods or things in action, or upon
the loan, use or sale of credit, when the amount or value
thereof is more than one thousand two hundred dollars.
The foregoing prohibition shall also apply to any licensee
who permits any person, as borrower or as endorser,
guarantor, or surety for any borrower, or otherwise, to
10 owe directly or contingently, or both, to the licensee at
11 any time the sum of more than one thousand two hundred
12 dollars for principal.
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§46A-4-112. Code references to small loans and small loan
companies; authority of the commissionexr.

1 All references in other chapters of this code to small
2 loans, small loan lenders, small loan licensees and to
3 article seven-a, chapter forty-seven of this code, shall,
4 after the operative date of this chapter, and despite the
5 repeal of said statute, be read, construed and understood
6 to mean and to have reference, respectively, to super-
7 vised loans, supervised lenders, supervised lender li-
8 censees, and to this article four.

9 All authority vested by this chapter in the commissioner
10 shall be deemed to be in addition to, and not in limita-
11 tion of, the authority vested in the commissioner of bank-
12 ing by provisions contained in other chapters of this code.

§46A-4-113. Continuation of licensing.

1 All persons licensed under the provisions of article
2 seven-a, chapter forty-seven of this code, on the operative
3 date of this chapter, are licensed to make supervised
4 loans under the provisions of this article four, and all
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provisions of this article shall after the operative date
of this chapter apply to the persons so previously licensed,
including without limitation the provisions governing

notification (§46A-7-115) contained in article seven of this
chapter.

The commissioner may, but is not required to, deliver
evidence of licensing to the persons so previously licensed.

ARTICLE 5. CIVIL LIABILITY AND CRIMINAL PENALTIES.
§46A-5-101. Effect of violations on rights of parties; limitation of

actions.

§46A-5-102. Assertion of rights.
§46A-5-103. Willful violations.

§46A-5-101. Effect of violations on rights of parties; limita-

©EO=-10Uihwb-

tion of actions.

(1) If a creditor has violated the provisions of this
chapter applying to collection of excess charges (§46A-~
1-104), security in sales and leases (§46A-2-107), disclo-
sure with respect to consumer leases (§46A-2-111), re-
ceipts, statements of account and evidences of payment
(§46A-2-114), limitations on default charges (§46A-2-
115), assipnment of earnings (§46A-2-116), authorizations
to confess judgment (§46A-2-117), illegal, fraudulent or
unconscionable conduct (§46A-2-121), any prohibited debt
collection practice (§§46A-2-123 through 129), or restric-
tions on interest in land as security, assignment of earn-
ings to supervised lender, security agreement on house-
hold furniture for benefit of supervised lender, and rene-
gotiation by supervised lender of loan discharged in bank-
ruptcy (§46A-4-109), the consumer has a cause of action
to recover actual damages and in addition a right in an
action to recover from the person violating this chapter
a penalty in an amount determined by the court not less
than one hundred dollars nor more than one thousand
dollars. With respect to violations arising from consumer
credit sales or consumer loans made pursuant to revolving
charge accounts or revolving loan accounts, or from sales
asg defined in article six of this chapter, no action pursuant
to this subsection may be brought more than four years
after the violations occurred. With respect to violations
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arising from other consumer credit sales or consumer
loans, no action pursuant to this subsection may be
brought more than one year after the due date of the
last scheduled payment of the agreement.

(2) If a creditor has violated the provisions of this
chapter respecting authority to make supervised loans
(§46A4-101), the loan is void and the consumer is not
obligated to pay either the principal or the loan finance
charge. If he has paid any part of the principal or of the
finance charge, he has a right to recover in an action the
payment from the person violating this chapter or from
an assignee of that person’s rights who undertakes direct
collection of payments or enforcement of rights arising
from the debt. With respect to violations arising from
supervised loans made pursuant to revolving loan ac-
counts, no action pursuant to this subsection may be
brought more than four years after the violation occurred.
With respect to violations arising from other supervised
loans, no action pursuant to this subsection may be
brought more than one year after the due date of the
last scheduled payment of the agreement pursuant to
which the charge was paid.

(3) A consumer is not obligated to pay a charge in
excess of that allowed by this chapter, and if he has paid
an excess charge he has a right to a refund. A refund
may be made by reducing the consumer’s obligation by
the amount of the excess charge. If the consumer has
paid an amount in excess of the lawful obligation under
the agreement, the consumer may recover in an action
the excess amount from the person who made the excess
charge or from an assignee of that person’s rights who
undertakes direct collection of payments from or en-
forcement of rights against the consumer arising
from the debt.

(4) If a creditor has contracted for or received a
charge in excess of that allowed by this chapter, the con-
sumer may, in addition to recovering such excess charge,
also recover from the creditor or the person liable in an
action a penalty in an amount determined by the court
not less than one hundred dollars nor more than one

N e o
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thousand dollars. With respect to excess charges arising
from consurmer credit sales or consumer loans made pur-
suant to revolving charge accounts or revolving loan
accounts, no action pursuant to this subsection may be
brought more than four years after the time the excess
charge was made. With respect to excess charges arising
from other consumer credit sales or consumer loans no
action pursuant to this subsection may be brought more
than one year after the due date of the last scheduled

payment of the agreement pursuant to which the charge
was made.

(5) Except as otherwise provided, a violation of this
chapter does not impair rights on a debt.

(6) If an employer discharges an employee in vio-
lation of the provisions prohibiting discharge (§46A-2-
131), the employee may within ninety days bring a civil
action for recovery of wages lost as a result of the viola-
tion and for an order requiring the reinstatement of the
employee. Damages recoverable shall not exceed lost
wages for six weeks.

(7) A creditor has no liability for a penalty under
subsection (1) or subsection (4) if within fifteen days
after discovering an error, and prior to the institution
of an action under this section or the receipt of written
notice of the error, the creditor notifies the person con-
cerned of the error and corrects the error. If the viola-
tion consists of a prohibited agreement, giving the con-
sumer a corrected copy of the writing containing the
error is sufficient notification and correction. If the vio-
lation consists of an excess charge, correction shall be
made by an adjustment or refund,

(8) If the creditor establishes by a preponderance of
evidence that a violation is unintentional or the result
of a bona fide error of fact notwithstanding the mainte-
nance of procedures reasonably adapted to avoid any such
violation or error, no liability is imposed under subsections
(1), (2) and (4), and the validity of the transaction is not
affected.
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§46A-5-102. Assertion of righis.

1

2
3

Rights granted by this chapter may be asserted as a
defense, set-off or counterclaim to an action against a
consumer without regard to any limitation of actions.

§46A-5-103. Willful violations.

1
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(1) A supervised lender who willfully makes charges
in excess of those permitted by the provisions of article
four of this chapter, pertaining to supervised lenders,
shall be guilty of a misdemeanor, and, upon conviction,
shall be fined not more than five thousand dollars, or
imprisoned not more than one year, or both fined and
imprisoned.

(2) A person who willfully engages in the business
of making supervised loans without a license in violation
of the provisions of article four of this chapter applying
to authority to make supervised loans shall be guilty
of a misdemeanor, and, upon conviction, shall be fined
not more than five thousand dollars, or impris-
oned not more than one year, or both fined and
imprisoned.

(3) A person who willfully engages in the business of
making consumer credit sales or consumer loans, or of
taking assignments of rights against consumers arising
therefrom and undertakes direct collection of payments
or enforcement of these rights, without complying with
the provisions of section one hundred fifteen, article
seven of this chapter, concerning notification, shall be
guilty of a misdemeanor, and, upon conviction, shall be
fined not more than one hundred dollars.

(4) Any person who willfully violates any of the
provisions of sections one hundred twenty-three through
one hundred twenty-eight, inclusive, article two of this
chapter, by committing any of the specifically described
and enumerated acts contained therein, shall be guilty
of a misdemeanor, and, upon conviction thereof, shall
be flned not more than one thousand dollars, or impris-
oned in the county jail not more than one year, or both
fined and imprisoned.
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ARTICLE 6. GENERAL CONSUMER PROTECTION.

§46A-6-101. ILegislative declarations; statutory construction.
§46A-6-102. Definitions.

§46A-6-103. Rules and regulations.
§46A-6-104. Unlawful acts or practices.
§46A-6-105. Exempted transactions.
§46A-6-106. Actions by consumers.

§46A-6-107. Disclaimer of warranties and remedies prohibited.
§46A-6-108. Breach of warranty; privity abolished.

§46A-6-101. Legislative declarations; statutory construction.

1 (1) The Legislature hereby declares that the purpose
2 of this article is to complement the body of federal law
3 governing unfair competition and unfair, deceptive and
4 fraudulent acts or practices in order to protect the public
5 and foster fair and honest competition. It is the intent
6 of the Legislature that, in construing this article, the
7 courts be guided by the interpretation given by the fed-
8 eral courts to the various federal statutes dealing with
9 the same or similar matters. To this end, this article
10 shall be liberally construed so that its beneficial purposes
11 may be served.

12 (2) It is, however, the further intent of the Legis-
13 lature that this article shall not be construed to prohibit
14 acts or practices which are reasonable in relation to the
15 development and preservation of business or which are
16 not injurious to the public interest, nor shall this article
17 be construed to repeal by implication the provisions of
18 articles eleven, eleven-a and eleven-b, chapter forty-
19 seven of this code.

§46A-6-102, Definitions.

When used in this article the following words, terms and
phrases, and any variations thereof required by the con-
text, shall have the meaning ascribed to them in this
article, except where the context indicates a different
mesuning:

(a) “Advertisement” means the publication, dissemi-
nation or circulation of any matter, oral or written, in-
cluding labeling, which tends to induce, directly or indi-
rectly, any person to enter into any obligation, sign any
contract, or acquire any title or interest in any goods or
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services and includes every word device to disguise any
form of business solicitation by using such terms as “re-
newal,” “invoice,” “bill,” “statement” or “reminder,” to

create an impression of existing obligation when there
is none, or other language to mislead any person in re-
lation to any sought-after commercial transaction.

(b) “Merchantable” means, in addition to the qualities
prescribed in section three hundred fourteen, article two,
chapter forty-six of this code, that the goods conform in all
material respects to applicable state and federal statutes
and regulations establishing standards of quality and
safety of goods and, in the case of goods with me-
chanical, electrical or thermal components, that the goods
are in good working order and will operate properly in
normal usage for a reasonable period of time.

(c) “Sale” includes any sale, offer for sale or attempt
to sell any goods for cash or credit or any services or
offer for services for cash or credit.

(d) “Trade” or *“commerce” means the advertising,

offering for sale, sale or distribution of any goods or
services and shall include any trade or commerce, directly
or indirectly, affecting the people of this state.

(e) “Unfair methods of competition and unfair or
deceptive acts or practices” means and includes, but is not
limited to, any one or more of the following:

(1) Passing off goods or services as those of another;

(2) Causing likelihood of confusion or of misunder-
standing as to the source, sponsorship, approval or certi-
fication of goods or services;

(3) Causing likelihood of confusion or of misunder-
standing as to affiliation, connection or association with,
or certification by, another;

(4) Using deceptive representations or designations
of geographic origin in connection with goods or services;

(5) Representing that goods or services have sponsor-
ship, approval, characteristics, ingredients, uses, benefits
or quantities that they do not have, or that a person has
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a sponsorship, approval, status, affiliation or connection
that he does not have;

(6) Representing that goods are original or new if
they are deteriorated, altered, reconditioned, reclaimed,
used or secondhand;

(7 Representing that goods or services are of a par-
ticular standard, quality or grade, or that goods are of a
particular style or model, if they are of another;

(8) Disparaging the goods, services or business of
another by false or misleading representation of fact;

(9) Advertising goods or services with intent not to
sell them as advertised;

(10) Advertising goods or services with intent not to
supply reasonably expectable public demand, unless the
advertisement discloses a limitation of quantity;

(11) Making false or misleading statements of fact

concerning the reasons for, existence of or amounts of
price reductions;

(12) Engaging in any other conduct which similarly
creates a likelihood of confusion or of misunderstanding;

(13) The act, use or employment by any person of
any deception, fraud, false pretense, false promise or
misrepresentation, or the concealment, suppression or
omission of any material fact with intent that others
rely upon such concealment, suppression or omission, in
connection with the sale or advertisement of any goods
or services, whether or not any person has in fact been
misled, deceived or damaged thereby; or

(14) Advertising, printing, displaying, publishing, dis-
tributing or broadcasting, or causing to be advertised,
printed, displayed, published, distributed or broadcast in
any manner, any statement or representation with regard
to the sale of goods or the extension of consumer credit
including the rates, terms or conditions for the sale of such
goods or the extension of such credit, which is false, mis-
leading, or deceptive, or which omits to state material in-
formation which is necessary to make the statements
therein not false, misleading or deceptive.
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(f) “Warranty” means express and implied warranties
described and defined in sections three hundred thirteen,
three hundred fourteen and three hundred fifteen, article
two, chapter forty-six of this code and expressions or
actions of a merchant which assure the consumer that the
goods have described qualities or will perform in a des-
cribed manner.

§46A-6-103. Rules and regulations.

1
2
3
4
5
6
7

8

The attorney general of the state of West Virginia
may make rules and regulations interpreting and defining
the provisions of section one hundred two of this article.
Such rules and regulations shall conform as nearly as
practicable with the rules, regulations and decisions of the
federal trade commission and the federal courts in in-
terpreting the provisions of the “Federal Trade Com-
mission Act,” as from time to time amended.

§46A-6-104. Unlawful acts or practices.

1
2
3

Unfair methods of competition and unfair or deceptive
acts or practices in the conduct of any trade or commerce
are hereby declared unlawful.

§46A-6-105. Exempted transactions.
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Nothing in this article shall apply to acts done by the
publisher, owner, agent or employee of a newspaper,
periodical or radio or television station in the publication
or dissemination of an advertisement, when the owner,
agent or employee did not have knowledge of the false,
misleading or deceptive character of the advertisement,
did not prepare the advertisement and did not have a
direct financial interest in the sale or distribution of the
advertised goods or services.

§46A-6-106. Actions by consumers.

SO W N

(1) Any person who purchases or leases goods or
services and thereby suffers any ascertainable loss of
money or property, real or personal, as a result of the use
or employment by another person of a method, act or
practice prohibited or declared to be unlawful by the
provisions of this article, may bring an action in the
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circuit court of the county in which the seller or lessor
resides or has his principal place of business or is doing
business, or as provided for in sections one and two,
article one, chapter fifty-six of this code, to recover
actual damages or two hundred dollars, whichever is
greater. The court may, in its discretion, provide such
equitable relief as it deems necessary or proper.

(2) Any permanent injunction, judgment or order of
the court under section one hundred eight, article seven
of this chapter for a violation of section one hundred
four of this article shall be prima facie evidence in an
action brought under this section one hundred six that
the respondent used or employed a method, act or prac-
tice declared unlawful by said section one hundred four
of this article.

§46A-6-107. Disclaimer of warranties and remedies prohibited.
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11
12

Notwithstanding any other provision of law to the con-
trary with respect to goods which are the subject of or
are intended to become the subject of a consumer trans-
action, no merchant shall:

(1) Exclude, modify or otherwise attempt to limit any
warranty, express or implied, including the warranties of
merchantability and fitness for a particular purpose; or

(2) Exclude, modify or attempt to limit any remedy
provided by law, including the measure of damages avail-
able, for a breach of warranty, express or implied.

Any such exclusion, modification or attempted limita-
tion shall be void.

§46A-6-108. Breach of warranty; privity abolished.

- 3. U

Notwithstanding any other provision of law to the con-
trary, no action by a consumer for breach of warranty or
for negligence with respect to goods subject to a consumer
transaction shall fail because of a lack of privity between
the consumer and the party against whom the claim is
made. An action against any person for breach of war-
ranty or for negligence with respect to goods subject to a
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8 consumer transaction shall not of itself constitute a bar
9 +to the bringing of an action against another person.

ARTICLE 7.

§46A-7-101.
§46A-7-102.

§46A-7-103.

§46A-7-104.
§46A-7-105.
§46 A-7-106.
§46A-7-107.
§46A-7-108.
§46A-7-109.

§46A-7-110.
§46A-7-111.
§46A-T7-112.
§46A-7-113.
§46A-7-114.
§46A-7-115.
§46A-7-116.

§46A-7-101.

ADMINISTRATION.

Division of consumer protection created; purpose.

Power of attorney general; reliance on rules of commis=
sioner; duty to report.

Division of administrative powers; investigation and ad-
ministration.

Investigatory powers.

Application of administrative procedures act.

Administrative enforcement orders; judicial review.

Assurance of discontinuance.

Injunctions against violations of chapter.

Injunctions against unconscionable agreements and fraud-
ulent or unconscionable conduct.

Temporary relief.

Civil actions by attorney general.

Jury trial.

Consumer’s remedies not affected.

Venue.

Notitication.

Consumer affairs advisory council created; members ap-
pointed by governor; qualifications of members; term;
organization and meetings of council; duties of council;
quorum; filling vacancies; payment of expenses.

Division of consumer protection created; purpose.

1 There is hereby created, under the authority of the
2 attorney general of the state of West Virginia, a division
3 of consumer protection for the purposes set forth in this

4 article.

§46A-7-102. Power of attorney general; reliance on rules of
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commissioner; duty to report.

(1) In addition to other powers granted by this chap-
ter, the attorney general within the limitations provided

by law may:
(a) Receive and act on complaints, take action de-

sigined to obtain voluntary compliance with this chapter
or commence proceedings on his own initiative;

(b) Counsel persons and groups on fbhelr rights and
duties under this chapter;

(c) Establish programs for the education of consumers
with respect to credit practices and problems;
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(d) Make studies appropriate to effectuate the pur-

poses and policies of this chapter and make the results
available to the public;

(e) Adopt, amend and repeal such reasonable rules
and regulations, in accordance with the provisions of
chapter twenty-nine-a of this code, as are necessary and
proper to effectuate the purposes of this chapter and to
prevent circumvention or evasion thereof; and

(f) Delegate his powers and duties under this chap-
ter to qualified personnel in his office, who shall act under
the direction and supervision of the attorney general and
for whose acts he shall be responsible.

(2) Except for refund of an excess charge, no liability
is imposed under this chapter for an act done or omitted
in conformity with a rule of the attorney general or com-
missioner, notwithstanding that after the act or omission
the rule may be amended or repealed or be determined by
judicial or other authority to be invalid for any reason.
Any form or procedure which has been submitted to the
commissioner and the attorney general in writing and
approved in writing by them shall not be deemed a viola-
tion of the penalty provisions of this chapter notwith~
standing that such approval may be subsequently amended
or rescinded or be determined by judicial or other author-
ity to be invalid for any reason.

(3) Omn or before December first of each year, the attor-
ney general and commissioner shall jointly or separately
submit a report or reports to the governor and to the
Legislature on the operation of their offices, on the use
of consumer credit and on consumer protection prob-
lems in the state, and on the problems of persons of small
means obtaining credit from persons regularly engaged
in extending sales or loan credit. ¥or the purpose of mak-
ing such report or reports, the attorney general and com-
missioner are authorized to conduct research and make
appropriate studies. The report or reports shall include
a description of the examination and investigation pro-
cedures and policies of their offices, a statement of poli-
cies followed in deciding whether to investigate or exam-
ine the offices of credit suppliers subject to this chapter,
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a statement of the number and percentages of offices
which are periodically investigated or examined, a state-
ment of the types of consumer credit and consumer pro-
tection problems of both creditors and consumers which
have come to their attention through their examinations
and investigations and the disposition of them under exist-
ing law, and a general statement of the activities of their
offices and of others to promote the purposes of this chap-
ter.

§46A-7-103. Division of administrative powers; investigation
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and administration.

(1) With respect to supervised financial organizations,
the powers of examination and investigation and adminis-
trative enforcement shall be exercised by the official or
agency to whose supervision the organization is subject.
All other powers of the attorney general under this chap-
{fer may be exercised by him with respect to a supervised
financial organization. Notwithstanding the first sentence
of this subsection and notwithstanding subsection (3)
of this section, the attorney general may pursue any
investigation, prosecute any suit and take any other pro-
per action relating to the enforcement of any consumer
protection provision in this chapter.

(2) If the attorney general receives a complaint or
other information concerning noncompliance with this
chapter by a supervised financial organization, he shall
inform the official or agency having supervisory authority
over the organization concerned. The attorney general
may request information about supervised financial organ~
izations from the officials or agencies supervising them.

(3) The attorney general and any official or agency
of this state having supervisory authority over a super-
vised financial organization are authorized and directed
to consult and assist one another in maintaining compli-
ance with this chapter. They may jointly pursue investi-
gations, prosecute actions, and take other official actions,
as they deem appropriate, if either of them otherwise is
empowered to take the action.
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§46A-7-104. Investigatory powers.
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(1) If the attorney general has probable cause to be-
lieve that a person has engaged in an act which is sub-
ject to action by the attorney general, he may, and shall
upon request of the commissioner, make an investigation
to determine if the act has been committed and, to the
extent necessary for this purpose, may administer oaths
or affirmations, and, upon his own motion or upon re-
quest of any party, may subpoena witnesses, compel
their attendance, adduce evidence, and require the pro-
duction of any matter which is relevant to the investiga-
tion, including the existence, description, nature, custody,
condition and location of any books, records, documents
or other tangible things and the identity and location of
persons having knowledge of relevant facts, or any other

matter reasonably calculated to lead to the discovery of
admissible evidence.

(2) If the person’s records are located outside this
state, the person at his option shall either make them
available to the attorney general at a convenient location
within this state or pay the reasonable and necessary
expenses for the attorney general or his representative
to examine them at the place where they are maintained.
The attorney general may designate representatives, in-
cluding comparable officials of the state in which the rec-
ords are located, to inspect them on his behalf.

(3) Upon failure of a person without lawful excuse to
obey a subpoena or to give testimony and upon reasonable
notice to all persons affected thereby, the attorney general
may apply to the circuit court of the county in which the
hearing is to be held for an order compelling compliance.

(4) The attorney general shall not make public the
name or identity of a person whose acts or conduct he
investigates pursuant to this section or the facts disclosed
in the investigation, but this subsection does not apply
to disclosures in actions or enforcement proceedings pur-
suant to this chapter.

§46A-7-105. Application of administrative procedures act.

1

Except as otherwise provided, the provisions of chapter
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2

twenty-nine-a of this code apply to and govern all ad-

3 ministrative action taken by the attorney general pur-
4 suant to this chapter.

§46A-7-106. Administrative enforcement orders; judicial re-
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view,

(1) After notice and hearing the attorney general may
order a creditor or other person to cease and desist from
engaging in violations of this chapter.

(2) A respondent aggrieved by an order of the attor-
ney general may obtain judicial review of the order in
accordance with the provisions of chapter twenty-nine-a
of this code, except as herein otherwise provided. The
proceeding for review must be initiated by the filing of
a petition in the court within thirty days after a copy of
the order of the attorney general is received. Copies of
the petition shall be served upon all parties of rscord.

(3) Within thirty days after service of the petition
for review upon the attorney general, or within any
further time the court may allow, the attorney general
shall transmit to the court the original or a certified copy
of the entire record upon which the order is based, in-
cluding any transcript of testimony, which need not be
printed. By stipulation of all parties to the review pro-
ceeding, the record may be shortened. After hearing,
the court may (a) reverse or modify the order if the
findings of fact of the attorney general are clearly erro-
neous in view of the reliable, probative and substantial
evidence on the whole record, (b) grant any temporary
relief or restraining order it deems just, or (c) enter an
order affirming, enforcing, modifying and enforcing as
mgodified, or setting aside in whole or in part, the order
of the attorney general, or remanding the case to the
attorney general for further proceedings.

(4) An objection not urged at the administrative
hearing shall not be considered by the court unless the
failure to urge the objection is excused for good cause
shown. A party may move the court to remand the case
to the attorney general in the interest of justice for the
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purpose of adducing additional specified and material
evidence and seeking findings thereon upon good cause
shown for the failure to adduce this evidence before the
attorney general.

(5) The judgment of the circuit court shall be final
unless reversed, vacated or modified on appeal to the
supreme court of appeals of this state in accordance with
the provisions of section one, article six, chapter twenty-
nine-a of this code. The attorney general’s copy of the
testimony shall be available at reasonable times to all
parties for examination without cost.

(6) If no proceeding for judicial review is initiated,
the attorney general may obtain an order of a circuit
court for enforcement of his order upon a showing that
the order was issued in compliance with this section, that
no proceeding for review was initiated within thirty days
after a copy of the order was received and that the re-
spondent is subject to the jurisdiction of the court. If
no proceeding for judicial review is initiated, the pro-
ceeding for enforcement of any order of the attorney
general shall be initiated by the filing of a petition in
the court. Copies of the petition shall be served upon
all parties of record.

(7) With respect to unconscionable agreements or
fraudulent or unconscionable conduct by the respondent,
the attorney general may not issue an order pursuant to
this section but may bring a civil action for an injunction.

§46A-7-107. Assurance of discontinuance,
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If it is claimed that a person has engaged in conduct
which could be subject to an order by the attorney general
or by a court, the attorney general may accept an assur-
ance in writing that the person will not engage in the
conduct in the future. Such assurance of voluntary com-
pliance shall not be considered an admission of violation
for any purpose, except that if a person giving such
assurance fails to comply with its terms, the assurance
is prima facie evidence that prior to such assurance he
engaged in the conduct described in such assurance.
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§46A-7-108. Injunctions against violations of chapter.

1
2
3

The attorney general may bring a civil action to restrain
a person from violating this chapter and for other appro-
priate relief.

§46A-7-109. Injunctions against unconscionable agreements
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and fraudulent or unconscionable conduct.

(1) The attorney general may bring a civil action to
restrain a creditor or a person acting in his behalf from
engaging in a course of:

(a) Making or enforcing unconscionable terms or pro-
visions of consumer credit sales or consumer loans;

(b) Fraudulent or unconscionable conduct in inducing
consumers to enter into consumer credit sales or con-
sumer loans; or

(c) Fraudulent or unconscionable conduct in the col-
lection of debts arising from consumer credit sales or
consumer loans.

(2) In an action brought pursuant to this section the
court may grant relief only if it finds:

(a) That the respondent has made unconscionable
agreements or has engaged or is likely to engage in a
course of fraudulent or unconscionable conduct;

(b) That the agreements or conduct of the respon-
dent have caused or are likely to cause injury to con-
sumers; and

(c) That the respondent has been able to cause or will
be able to cause the injury primarily because the trans-
actions involved are credit transactions.

(3) In applying this section, consideration shall be
given to each of the following factors, among others:

(a) Belief by the creditor at the time consumer credit
sales or consumer loans are made that there was no
reasonable probability of payment in full of the obliga-
tion by the debtor;
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(b) In the case of consumer credit sales, knowledge
by the seller at the time of the sale of the inability of
the buyer to receive substantial benefits from the prop-
erty or services sold;

(c) In the case of consumer credit sales, gross dis-
parity between the price of the property or services sold
and the value of the property or services measured by
the price at which similar property or services are readily
obtainable in credit transactions by like buyers;

(d) The fact that the creditor contracted for or re-
ceived separate charges for insurance with respect to
consumer credit sales or consumer loans with the effect

of making the sales or loans, considered as a whole, un-
conscionable; and

(e) The fact that the respondent has knowingly taken
advantage of the inability of the debtor reasonably to
protect his interests by reason of physical or mental in-
firmities, ignorance, illiteracy or inability to understand
the language of the agreement, or similar factors.

(4) In an action brought pursuant to this chapter, a

charge or practice expressly permitted by this chapter is
not unconscionable.

§46A-7-110. Temporary relief.

1

3
4
5
6
7
8
9
10
11

With respect to an action brought to enjoin violations
of this chapter or unconscionable agreements or frau-
dulent or unconscionable conduct, the attorney general
may apply to the court for appropriate temporary relief
against a respondent, pending final determination of the
proceedings. If the court finds after a hearing held upon
notice to the respondent that there is reasonable cause
to believe that the respondent is engaging in or is likely to
engage in conduct sought to be restrained, it may grant
any temporary relief or restraining order it deems ap-
propriate.

8§46A-7-111. Civil actions by attorney general.

1
2

(1) After demand, the attorney general may bring a
civil action against a creditor for making or collecting
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charges in excess of those permitted by this chapter. If
it is found that an excess charge has been made, the court
shall order the respondent to refund to the consumer the
amount of the excess charge. If a creditor has made an
excess charge in a deliberate violation of or in reckless
disregard for this chapter, or if a creditor has refused
to refund an excess charge within a reasonable time after
demand by the consumer or the attorney general, the
court may also order the respondent to pay to the con-
sumer a civil penalty in an amount determined by the
court not in excess of the greater of either the amount
of the sales finance charge or loan finance charge or ten
times the amount of the excess charge. Refunds and
penalties to which the consumer is entitled pursuant to
this subsection may be set off against the consumer’s
obligation. If a consumer brings an action against a cred-
itor to recover an excess charge or civil penalty, an action
by the attorney general to recover for the same excess
charge shall be stayed while the consumer’s action is
pending and shall be dismissed if the consumer’s action
is dismissed with prejudice or results in a final judgment
granting or denying the consumer’s claim. With respect
to excess charges arising from consumer credit sales made
pursuant to revolving charge accounts or from consumer
loans made pursuant to revolving loan accounts, no action
pursuant to this subsection may be brought more than four
years after the time the excess charge was made. With
respect to excess charges arising from other consumer cre-
dit sales or consumer loans, no action pursuant to this sub-
section may be brought more than one year after the due
date of the last scheduled payment of the agreement pur-
suant to which the charge was made. If the creditor estab-
lishes by a preponderance of evidence that a violation is
unintentional or the result of a bona fide error, no liability
to pay a penalty shall be imposed under this subsection.

(2) The attorney general may bring a civil action
against a creditor or other person to recover a civil pen-
alty for willfully violating this chapter, and if the court
finds that the defendant has engaged in a course of re-
peated and willful violations of this chapter, it may assess
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43 a civil penalty of no more than five thousand dollars. No
44 civil penalty pursuant to this subsection may be imposed
45 for violations of this chapter occurring more than
46 four years before the action is brought.

§46A-7-112. Jury trial.

1 In an action brought by the attorney general under
2 this chapter, he has no right to trial by jury.

§46A-7-113. Consumer’s remedies not affected.

1 The grant of powers to the attorney general in this
2 chapter does not affect remedies available to consumers
3 under this chapter or under other principles of law or

4 equity.
§46A-7-114. Venue.

1 The attorney general may bring actions or proceed-
2 ings under this chapter in the circuit court of any county
3 in which an act on which the action or proceeding is based
4 occurred, or in any county in which the respondent or
5 defendant resides or transacts business.

§46A-7-115. Notification.

1 (1) Every person engaged in this state in making con-
2 sumer credit sales or consumer loans and every person
3 having an office or place of business in this state who takes
4 assignments of and undertakes direct collection of pay-
5 ments from or enforcement of rights against debtors aris-
6 ing from such sales or loans shall file notification with the
7 state tax department within thirty days after commencing
8 Dbusiness in this state, and, thereafter, on or before January
9 thirty-first of each year. A notification shall be deemed to
10 be in compliance with this section if the information here-
11 inafter required is given in an application for a business
12 registration certificate provided for in section four, arti-
13 cle twelve, chapter eleven of this code. The state tax
14 oommissioner shall make any information required by this
15 section available to the attorney general or commissioner
16 upon request. The notification shall state:

17 (2) Name of the person;



Ch. 12] CONSUMER PROTECTION 161

18
19

20
21

22
23
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26

27
28
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30
31

32

33
34
35

36
317
38
39
40

(b) Name in which business is transacted if different
from (a);

(c) Address of principal office, which may be outside
this state;

(d) Address of all offices or retail stores, if any, in this
state at which consumer credit sales or consumer loans
are made, or in the case of a person taking assignments
of obligations, the offices or places of business within
this state at which business is transacted;

(e) If consumer credit sales or consumer loans are
made otherwise than at a retail store or office in this state,
a brief description of the manner in which they are made;

(f) Address of designated agent upon whom service
of process may be made in this state; and

(g) Whether supervised loans are made.

(2) If information in a notification becomes inaccurate
after filing, accurate information must be filed within
thirty days.

(3) The provisions of this section are not applicable
to a seller whose credit sales consist entirely of sales
made pursuant to a seller’s credit card so long as the
issuer of the card has fully complied with the provisions
of this section.

§46A-7-116. Consumer affairs advisory council created; mem-

OO > W=

bers appointed by governor; qualifications of
members; term; organization and meetings of
council; duties of council; quorum; filling vacan-
cies; payment of expenses.

A consumer affairs advisory council is hereby created.
The council shall be composed of nine members who shall
be appointed by the governor within thirty days of the
date this section becomes operative, which such appoint-
ments shall be subject to confirmation by the Senate. The
members of the council shall be citizens and residents of
this state, who by reason of their training, education or
experience are qualified to carry out the functions of the
council under this section. Five members shall be repre-
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sentatives of the general public and the other four mem-
bers shall be representatives of consumer financing and
retailing business in this state.

The first term of office for three of the representatives
of the general public, who shall be designated by the
governor, shall run through the thirtieth day of
June, one thousand nine hundred seventy-six. The first
term of office for the other two representatives of the
general public shall run through the thirtieth day of June,
one thousand nine hundred seventy-seven. The first term
of office for two of the representatives of consumer financ-
ing and retailing business in this state, who shall be desig-
nated by the governor, shall run through the thirtieth day
of June, one thousand nine hundred seventy-six. The first
term of office for the other two representatives of con-
sumer financing and retailing business in this state shall
run through the thirtieth day of June, one thousand nine
hundred seventy-seven. Thereafter, terms of members
shall be four years.

At its first meeting, the council shall elect a chairman,
from among its members, who shall preside over its meet-
ings until the second Monday in July of the next year.
Thereafter, the council shall elect a chairman on the sec-
ond Monday in July of each year.

All members shall be eligible for reappointment by the
governor. A member shall, unless sooner removed, con-
tinue to serve until his term expires and his successor has
been appointed and has qualified. A vacancy caused by
the death, resignation or removal of a member prior to the
expiration of his term shall be filled only for the remain-
der of such term.

It shall be the duty of the council to advise and consult
with the attorney general concerning the exercise of his
powers, duties and responsibilities under this article, the
problems and practices in consumer transactions, any
abuses in the use of consumer credit in this state, the
problems relating to the collection of debts, the problems
and practices of credit reporting agencies and the prob-
lems of persons of limited means in consumer trans-
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actions and to make recommendations on the need for ad-
ditional consumer protection legislation and programs
in this state.

For the purpose of carrying out its duty, five members
of the council shall constitute a quorum so long as at
least one of such members is a representative of consumer
financing and retailing business in this state. The coun-
cil and the attorney general shall meet together at a time
and place designated by the chairman at least two times
each year. Additional meetings may be held when called
by the chairman or when requested by five members of
the council or by the attorney general. Members shall be
entitled to reasonable and necessary expenses actually
incurred while engaged in the performance of their duties
under this section.

ARTICLE 8. OPERATIVE DATE AND PROVISIONS FOR TRANSI-

TION.

§46A-8-101. Time of becoming operative; provisions for transition;

enforceability of prior transactions.

§46A-8-102. Severability.

§46A-8-101. Time of becoming operative; provisions for transi-
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tion; enforceability of prior transactions.

(1) Except as otherwise provided in this section, this
chapter shall become operative at 12:01 a.M. on September
first, one thousand nine hundred seventy-four.

(2) Notwithstanding the provisions of subsection (1)
of this section, in order to allow sufficient time to pre-
pare for the implementation and operation of this chapter
and to act on applications for licenses to make supervised
loans under this chapter prior $o the operative date of
such chapter, the provisions of article four of this chap-
ter, relating to supervised lenders, and the provisions of
article seven of this chapter, relating %o administration,
shall, to the extent necessary, become operative for such
purposes at 12:01 a.m. on July first, one thousand nine
hundred seventy-four. '

(3) Transactions entered into before this chapter be-
comes operative and the rights, duties and interests fiow-
ing from them thereafter may be terminated, completed,
consummated or enforced as required or permitted by
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any statute, rule of law or other law amended, repealed
or modified by this chapter as though the repeal, amend-
ment or modification had not occurred, but this chapter
applies to:

(a) Refinancings and consolidations made after this
chapter becomes operative of consumer credit sales, con-
sumer leases and consumer loans whenever made;

(b) Consumer credit sales or consumer loans made
after this chapter becomes operative pursuant to revolv-
ing charge accounts or revolving loan accounts entered
into, arranged or contracted for before this chapter be-
comes operative; and

(c) All consumer credit transactions made before this
chapter becomes operative insofar as this chapter limits
the remedies of creditors.

§46A-8-102. Severability.

OO0 Wiy =

If, for any reason, any article, section, sentence, clause,
phrese or provision of this chapter or the application there-
of to any person or circumstance is held unconstitutional
or invalid, such unconstitutionality or invalidity shall not
affect other articles, sections, sentences, clauses, phrases
or provisions or their application to any other person or
circumstance, and to this end each and every article, sec-
tion, sentence, clause, phrase or provision of this chapter
is hereby declared to be severable.

CHAPTER 47. REGULATION OF TRADE.

ARTICLE 6. MONEY AND INTEREST.
§47-6-5. Legal rate of interest; agreements in writing fixing rate of

interest.

§47-6-5a. Interest charges on loans repayable in installments.

§47-6-5. Legal rate of interest; agreements in writing fixing

1
2
3
4
5

rate of interest.

Except in cases where it is otherwise specially provided
by law, legal interest shall continue to be at the rate of
six dollars upon one hundred dollars for a year, and pro-
portionately for a greater or less sum, or for a longer
or shorter time, and no person upon any contract other
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than a contract in writing shall take for the loan or for-
bearance of money, or other thing, above the value of
such rate: Provided, That a charge of one dollar may be
made for any loan or forbearance of money or other
thing, where the interest at the rate aforesaid would not
amount to that sum, and the same shall not be a usurious
charge or rate of interest.

Parties may contract in writing for the payment of
interest for the loan or forbearance of money at a rate
not to exceed eight dollars upon one hundred dollars for
a year, and proportionately for a greater or less sum or
for a longer or shorter time, including points expressed
as a percentage of the loan divided by the number of
years of the loan contract. For the purpose of this sec-
tion the term points.is defined as the amount of money,
or other consideration, received by the lender, from what-
ever source, as a consideration for making the loan and
not otherwise expressly permitted by statute.

§47-6-5a. Interest charges on loans repayable in installments.

1

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

Except in cases where it is otherwise specially pro-
vided by law, parties may contract for and charge interest
for a secured or unsecured loan, repayable in install-
ments at a rate not in excess of: (a) Six percent per
annum upon the principal amount of the loan, for the
entire period of the loan, and add such charge to the
principal amount of the loan; or (b) six percent per an-
num upon the face amount of the instruments evidencing
the obligation to repay the loan, for the entire period
of the loan and deduct such charge in advance but in
no case shall the interest on such a discount loan exceed
an annual percentage rate of fifteen percent per annum
calculated according to the actuarial method: Provided,
That upon prepayment in full of a precomputed loan,
the lender shall rebate that portion of such charge at-
tributable to the prepaid periodic installment periods.
When the total amount is payable in substantially equal
consecutive monthly installments, the portion of such
charge attributable to any particular monthly installment
period shall be that proportion of the charge originally
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contracted for, as the balance scheduled to be outstanding
on the last day of the monthly installment period before
deducting the payment, if any, scheduled to be made on
that day bears to the sum of all the monthly installment
balances under the original schedule of payments. (This
method of allocation is the sum of the digits method,
commonly referred to as the “Rule of 78.”) If prepayment
in full of an obligation payable in monthly installments
is made on other than an installment due date, the rebate
shall be calculated as of the nearest installment due date.
For the purpose of determining the installment due date
nearest the date of any prepayment in full, any prepay-
ment in full of an obligation payable in monthly install-
ments made on or before the fifteenth day following an
installment due date shall be determined to have been
made as of such installment date, and any prepayment in
full made on or after the sixteenth day shall be deemed
to have been made on the next succeeding installment
due date. The commissioner of banking shall prescribe
by rule the method or procedure for the allocation of
charges and the calculation of rebates consistent with
the sum of the digits method where the precomputed loan
is payable in unequal or irregular or in other than sub-
stantially equal consecutive monthly installments. Any
note evidencing any such installment loan may provide
that the entire unpaid balance thereof at the option of
the holder shall become due and payable upon default
in the payment of any stipulated installment without
impairing the negotiability of such note if otherwise
negotiable. Nothing herein contained shall affect or re-
strict the right of parties under section five of this article
to contract in writing for the payment of interest for the
loan or forbearance of money at a rate not to exceed eight
dollars upon one hundred dollars a year, and propor-
tionately for a greater or less sum, or for a longer or
shorter time, including points expressed as a percentage

of the loan divided by the number of years of the loan
contract.



Ch. 13] CORPORATIONS 167

CHAPTER 13

(S. B. 107—By Mr. Mareland and Mr. Poffenbarger}

[Passed March 9, 1974; in effect July 1, 1975. Approved by the Gavernor.}

AN ACT to amend and reenact article one, chapter thirty-one
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended; to amend and reenact sections
seventy-seven through ninety, inclusive, article twelve,
chapter eleven of said code; and to amend and reenact
section two, article one, chapter fifty-nine of said code,
all relating to corporations generally, including business
and nonprofit corporations; providing a short title and
provisions relating to rules of construction, application
and severability; defining terms; relating to the purposes
for which corporations may be organized and the general
powers of any such corporations; prohibiting corporate
existence to churches and religious denominations; per-
mitting the indemnification of corporate officers, directors,
employees and agents in certain cases; limiting the de-
fense of ultra vires; establishing requirements with respect
to corporate names, including prohibition as to the use
of certain names and words with respect thereto, and pro-
cedures for reserving and registering corporate names with
the office of the secretary of state; designating the sec-
retary of state as the attorney-in-fact for all business and
nonprofit corporations; setting forth the procedures for
the service of notice and process upon the secretary of
state and the acceptance of such service by him and de-
fining acts which constitute the conducting of affairs or
the doing or transacting of business for the purpose of
service of notice or process; relating to the venue of ac-
tions involving certain foreign corporations; adoption of
corporate bylaws and amendments thereto; the meetings
of shareholders or members and the notices required
therefor; procedures for the closing of transfer books for
the purpose of establishing voting rights; establishing the
rules for a quorum and majority with respect to share-
holders’ or members’ meetings; permitting cumulative
voting by shareholders or members and voting by proxy
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or voting trusts; establishing boards of directors and their
powers; providing for the number and election of direc-
tors, their classification and removal; relating to the man-
ner of filling vacancies; the right of a director to transact
business with corporations of which he is a director and
requiring disclosures in such cases; permitting boards of
directors to conduct their affairs through committees; pro-
viding for meetings of board of directors; relating to the
number of persons required as incorporators; articles of
incorporation, the contents thereof, filing with the sec-
retary of state and other requirements with respect there-
to; issuance of certificate of incorporation, the recordation
thereof and the effect of such issuance; organizational
meetings of corporations and the notice required to be
given of such meetings and the waiver thereof; the right
to amend articles of incorporation and the procedures re-
lating thereto; the contents required to be included in
articles of amendment and the filing, recordation and
admission in evidence of such amendments and the effect
thereof; restated articles of incorporation, the procedures,
contents and filing thereof, the issuance of certificate of
a restated certificate of incorporation and the recordation
and admission in evidence thereof; procedures with respect
to the merger or consolidation of corporations and the
requirements for the approval thereof; articles of merger
or consolidation and the contents and filing thereof, the
issuance of certificates of merger or consolidation and the
recordation and admission in evidence thereof; establish-
ing special provisions relating to the merger of subsidiary
business corporations; relating to the effect of mergers or
consolidations and requirements for the conveyance of
title to real estate in such cases; the merger or consolida-
tion of domestic and foreign corporations and the effect
thereof; procedures with respect to the voluntary dissolu-~
tion of corporations and the revocation or abandonment
thereof; the issuance of articles of dissolution by the sec-
retary of state and the recordation thereof; procedures
and methods for the distribution of assets in cases of dis-
solution; the rights of certain shareholders in cases of
dissolution; the survival of certain corporate powers fol-
lowing dissolution; the jurisdiction and power of courts
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to liquidate corporations and the procedures relating
thereto; providing for the appointment and qualification
of receivers and the filing of claims in liquidation pro-
ceedings; providing for the deposit of corporate assets in
the state treasury in certain cases following liquidation;
relating to the admission and qualification of foreign cor-
porations to transact business in this state and provisions
with respect to the powers of such foreign corporations;
application for certificate of authority to transact business
by foreign corporations and its contents; issuance of cer-
tificates of authority in such cases, the recordation of such
certificates and the effect thereof; procedures for change
of location of principal office of certain corporations; pro-
cedures with respect to amendments of articles of incor-
poration of foreign corporation and the filing of such
amendments in the office of the secretary of state; pro-
cedures required when one or more foreign corporations
merge when such corporations are authorized to transact
business in this state, amended certificates of authority
in such cases and their recordation; procedures for the
withdrawal of foreign corporations and the publication
of notice and other requirements relating to such with-
drawal; requiring a certificate of payment of certain taxes
as a prerequisite for corporate dissolution, withdrawal,
consolidation, merger or expiration; relating to grounds
for which the secretary of state may revoke the certificate
of authority of foreign corporations to transact business
in this state, the issuance of orders in connection there-
with and appeals in such cases; conditions for expiration
of corporate existence; inability of foreign corporations
to maintain actions or proceedings until qualified; the lia-
bility of foreign corporations doing business without au-
thority for certain taxes and fees; the powers and duties
of the secretary of state with respect to corporations
generally and authority of the secretary of state to prom-
ulgate rules and regulations with respect thereto; pro-
viding for appeal from ruling or decision of the secretary
of state and courts to which appeals lie; requiring that
certificates and certified copies of documents issued by
secretary of state be admitted in evidence; relating to the
weight to be given such evidence; requiring certain forms
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to be furnished by secretary of state; permitting greater
voter requirements than are required by law; autho-
rizing the waiver of notice by shareholders, members or
directors of corporations in certain cases and setting forth
the procedures to follow in such cases; permitting a certain
action by corporate members or directors without a meet-
ing and prescribing procedures therefor; requiring cor-
porate acknowledgment or other acknowledgment on forms
filed with secretary of state and in other instances; pre-
scribing penalties for failure to record certain documents
issued by the secretary of state in the office of the appro-
priate clerk of the county court; exempting intangible
property of corporations not doing business in this state
from taxation; relating to the authorization and issuance
of shares by business corporations and permitting such
shares to be issued in differing classes and preference; the
right of business corporations to acquire and dispose of
their own shares; the rights of the board of directors of
any corporation to divide its shares into classes and series
and the procedures to be followed with respect thereto
prior to issuance of such shares; the subscription, con-
sideration and payment for corporate shares; establishing
certain stock rights and options for the purchase of busi-
ness corporation stock; establishing the manner of deter-
mining the amount of stated capital of a business corpora-
tion; establishing the requirements for issuance of stock
certificates and issuance of fractional shares; relating to
the extent of liability of subscribers and shareholders;
shareholders’ preemptive rights; establishing procedures
for the payment of dividends and distribution of capital
surplus; permitting corporations to lend money to their
employees and directors in certain instances; providing
for the liability of directors in certain cases of improper
payment of dividends, purchase of corporate shares or
distribution of corporate assets; establishing the rights of
shareholders to institute actions against a corporation in
certain instances; relating to corporate officers, their au-
thority and the removal of such officers; the requirement
of corporations to keep books and records of account and
minutes of their proceedings and the rights of shareholders
and members to examine such books, records and minutes;
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providing for certain penalties against any officer or agent
who refuses to permit such examination; relating to the
power of courts to compel production of such books, rec-
ords and minutes for examination; redemption, purchase
and cancellation of redeemable and other reacquired
shares of business corporations and procedures and re-
strictions relating thereto; establishing procedures relating
to the reduction of stated capital by business corpora-
tions and provisions relating to surplus and reserves in
such cases; relating to the sale or encumbrance of cor-
porate assets; the right of shareholders or members of a
corporation to dissent from corporate action in certain
cases, the rights of such shareholders and members with
respect thereto, procedures for determining the value of
such dissenting shareholders’ or members’ interests and
the payment therefor by the corporation; requiring cer-
tain annual reports to be filed by domestic and foreign
nonprofit corporations and extending authority to the sec-
retary of state to dissolve or revoke the authority of such
corporations for failure to file such reports; providing
for certain fees to be charged by the secretary of state
with respect to acts performed; transferring the powers,
duties and authority of the state auditor with respect to
the collection and assessment of the annual corporate li-
cense tax to the state tax commissioner; transferring the
powers, duties and authority of the state auditor to serve
as attorney-in-fact for all foreign and domestic corpora-
tions to the secretary of state; and providing criminal
offenses and penalties.

Be it enacted by the Legislature of West Virginia:

That article one, chapter thirty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted; that sections seventy-seven through
ninety, inclusive, article twelve, chapter eleven of said code
be amended and reenacted; and that section two, article one,
chapter fifty-nine of said code be amended and reenacted, all
to read as follows:
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Chapter
11. Taxation.
31. Corporations.
59. Fees, Allowances and Costs.

CHAPTER 31. CORPORATIONS.
ARTICLE 1. BWSINESS AND NONPROFIT CORPORATIONS.

PART 1. SHORT TiTLE, CONSTRUCTION AND APPLICATION OF
ARTICLE, EFFECT OF REPEAL, AND SEVERABILITY.

§31-1-1, Short title.

§31-1-2, Construction of article.
§31-1-3, Application of article; application to foreign and interstate com-
merce.

§31-1-4. Effect of repeal of prior acts.
§31-1-5. Severability.

ParT II. CORPORATIONS GENERALLY.
§31-1-6. Definitions.

§31-1-7. Purposes of incorporation.
§31-1-8. General powers of corporations.
§31-1-9. Indemnification of officers, directors, employees and agents.

§31-1-10.  Defense of ultra vires,

§31-1-11. Corporate name; requirements; certain names prohibited.

§31-1-12.  Reserved name.

§31-1-13.  Repgistered name.

§31-1-14. Renewal of registered name.

§31-1-15.  Secretary of state constituted attorney-in-fact for all corporations;
manner of acceptance or service of notices and process upon
secretary of state; what constitutes conducting affairs or doing
or transacting business in this state for purposes of this section.

§31-1-16.  Venue of actions involving foreign corporations.

§31-1-17.  Bylaws.

§31-1-18.  Meetings of shareholders or members.

§31-1-19.  Notice of shareholders’ or members' meetings.

§31-1-20. Quorum of shareholders or members.

§31-1-21, Number and election of directors; classification of directors.

§31-1-22. Vacancies in board of directors; manner of filling.

§31-1-23.  Quorum of directors.

§31-1-24. Place and notice of directors’ meetings.

§31-1-25.  Action by directors without a meeting.

§31-1-26. Incorporators.

§31-1-27.  Articles of incorporation; contents; matters not required to be
set forth; inconsistencies with bylaws; acknowledgment,

§31-1-28.  Filing of articles of incorporation; issuance of certificate of in-
corporation; recordation of certificate in county clerk’s office.

§31-1-29.  Effect of issuance of certificate of incorporation.
§31-1-30.  Organizational meeting; notice, waiver of notice,
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§31-1-31.

§31-1-32.
§31-1-33.

§31-1-34.
§31-1-35.
§31-1-36.

§31-1-37.
§31-1-38.
§31-1-39.
§31-1-40.

§31-1-41.

§31-1-42.

§31-1-43.
§31-1-44.
§31-1-45.
§31-1-46.
§31-1-47.
§31-1-48.
§31-1-49.

§31-1-50.
§31-1-51.

§31-1-52,
§31-1-53.

§31-1-54.

§31-1-55.

§31-1-56.
§31-1-57.

§31-1-58.

§31-1-59.
§31-1-60.

§31-1-61.
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Filing of articles of amendment; recordation; admission in
evidence.

Effect of certificate of amendment.

Filing of restated articles of incorporation; recordation; admission
in evidence.

Procedure for merger.

Procedure for consolidation.

Articles of merger or consolidation; filing; issuance of certificate;
recordation; admission in evidence.

Effect of merger or consolidation; conveyance of title to real
estate in state to surviving or new corporation.

Merger or consolidation of domestic and foreign corporations;
effect; abandonment; confirmation of title to real estate re-
quired.

Articles of dissolution; contents.

Articles of dissolution, filing, issuance of certificate of dissolution
by secretary of state; recordation.

Jurisdiction of court to liquidate assets and business or affairs
of gorporation; when such actions may be brought; venue;
parties.

Procedure in liquidation of corporation by court; appointment and
powers of receivers.

Qualifications of receivers.

Filing of claims in liquidation proceedings.

Discontinuance of liquidation proceedings.

Order of involuntary dissolution; filing with the secretary of state.

Deposits with state treasurer of amounts due certain persons.

Survival of remedy after dissolution; effect of dissolution.

Admission of foreign corporation; acts permilted to be done
without certificate of authority.

Powers of foreign corporation.

Corporate name of foreign corporation; whea certificate of
authority shall not be issued.

Change of name by foreign corporation.

Application for certificate of authority by foreign corporation;
contents; churches or religious denominations in corporate
capacily prohibited.

Application for certificale of authority; filing; issuance of certi-
ficate; recordation; penalty for failure to record.

Effect of certificate of authority.

Change of principal office of foreign corporation; statement
required to be filed.

Amendment to articles of incorporation of foreign corporation;
filing; recordation; penalty for failure to record.

Merger of foreign corporation authorized to conduct affairs or
do or transact business in this state; filing of articles of merger;
recordation; penalty for failure to record.

Amended certificate of authority; requirements; recordation;
penalty for failure to record.

Procedure for withdrawal of foreign corporation; publication
requnred application for certificate of withdrawal; contents;
filing; issuance of certificate; recordation.

Certificate as to taxes prerequisite for issuance of dissolution,
withdrawal, consolidation or merger, or expiration.
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§31-1-62.
§31-1-63.
§31-1-64.
§31-1-65.

§31-1-66.

§31-1-67.
§31-1-68.
§31-1-69.
§31-1-70.
§31-1-71.
§31-1-72.
§31-1-73.
§31-1-74.
§31-1-75.

§31-1-76.

§31-1-77.
§31-1-78.
§31-1-79.

§31-1-80.
§31-1-81.
§31-1-82.
§31-1-83.
§31-1-84.
§31-1-85.
§31-1-86.
§31-1-87.
§31-1-88.
§31-1-89.
§31-1-90.
§31-1-91.
§31-1-92.
§31-1-93.
§31-1-94.
§31-1-95.
§31-1-96.
§31-1-97.
§31-1-98.
§31-1-99.

§31-1-100.

§31-1-101.

§31-1-102.

§31-1-103.
§31-1-104.

CORPORATIONS [Ch. 13

Conditions for revocation of certificate of authority.
Issuance of order of revocation; period of appeal.
Conditions of expiration of corporate existence.

Application to corporations heretofore authorized to conduct
affairs or do or transact business in this state.

Conducting affairs or doing or transacting business without certifi-
cate of authority.

Powers of secretary of state; rules and regulations.

Appeal from secretary of state.

Certificates and certified copies to be received in evidence.
Forms to be furnished by secretary of state.

Greater voting requirements.

Waiver of notice.

Action by shareholders, members or directors without a meeting.
Corporate acknowledgments.

Exemption of intangible property of corporations not conducting
affairs or doing business in state from taxes.

Fees and charges to be collected by secretary of state.

PART III. BuUsINESS CORPORATIONS.

Use of term “corporation.”
Authorized shares.

Issuance of shares of preferred or special classes in series; man-

ner and procedures of issuance; filing of statement and effect
thereof.

Subscription for shares.

Consideration for shares.

Payment for shares.

Rights of corporation to acquire and dispose of its own shares.
Stock rights and options.

Determination of amount of stated capital.
Expenses of organization, reorganization and financing.
Certificates representing shares.

Fractional shares.

Liability of subscribers and shareholders.
Shareholders’ preemptive rights.

Closing of transfer books and fixing record date.
Voting record.

Voting of shares.

Voting trusts and agreements among shareholders.
Board of directors; powers; when vote recorded.
Removal of directors.

Director conflicts of interest.

Executive and other commiittees.

Dividends.

Distribution from capital surplus.

Loans to employees and directors.

Liability of directors in certain cases.

Provisions relating to actions by shareholders.
Officers; removal of officers.
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§31-1-10S.
§31-1-106.
§31-1-107.
§31-1-108.
§31-1-109.
§31-1-110.

§31-1-111.
§31-1-112.
§31-1-113.
§31-1-114.
§31-1-118.
§31-1-116.
§31-1-117.

§31-1-118.
§31-1-119.

§31-1-120.

§31-1-121.
§31-1-122.
§31-1-123.

§31-1-124.
§31-1-125.
§31-1-126.
§31-1-127.
§31-1-128.
§31-1-129.
§31-1-130.

§31-1-131.
§31-1-132.
§31-1-133.
§31-1-134.
§31-1-135.

§31-1-136.
§31-1-137.
§31-1-138.

CORPORATIONS 175

Books and records.

Right to amend articles of incorporation.

Procedure to amend articles of incorporation.

Class voting on amendments.

Articles of amendment.

Restatted articles of incorporation; procedures for adoption; con-
tents.

Amendment of articles of incorporation in reorganization pro-
ceedings; contents; purposes; procedure for filing; issuance;
recordation; admission in evidence.

Restriction on redemption or purchase of redeemable shares.

Cancellation of redeemable shares by redemption or purchase;
statement of concellation; contents; filing.

Cancellation of other reacquired shares; statement of cancellation;
contents; filing.

Reduction of stated capital without amendment of articles or
cancellation of shares; statement required to be filed and its
contents; limitations.

Special provisions relating to surplus and reserves.

Merger or consolidation; approval by shareholders; abandonment.

Contents required in articles of merger or consolidation.

Merger of subsidiary corporation; procedures; articles of merger;
recordation; admission in evidence.

Sale of assets in regular course of business and mortgage or
pledge of assets.

Sales of assets other than in regular course of business.

Right of shareholders to dissent.

Rights of dissenting shareholders; procedure for purchasing of
dissenting shareholders’ shares; civil action for determining
value of shares; procedure for transferring of such shares to
corporation and payment therefor.

Voluntary dissolution by incorporators.

Voluntary dissolution by consent of shareholders.

Voluntary dissolution by act of corporation.

Filing of statement of intent to dissolve.

Effect of statement of intent to dissolve.

Procedure after filing of statement of intent to dissolve.

Revocation of voluntary dissolution proceedings by consent of
shareholders.

Revocation_ of voluntary dissolution proceedings by act of
corporation.

Filing of statement of revocation of voluntary dissolution pro-
ceedings.

Effect of statement of revocation of voluntary dissolution pro-
ceedings.

Actions for dissolution by shareholders; right of majority share-
holders to purchase plaintiffs’ shares; appeal.

Application of assets in liquidation of corporation by court.

PART IV. NONPROFIT CORPORATIONS.

Use of term “corporation.”
Members.
Voting.
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§31-1-139. Board of directors.

§31-1-140. Removal of directors.

§31-1-141. Committees; authority; limitations of authority.
§31-1-142. Officers; removal of officers.

§31-1-143. Books and records.

§31-1-144. Shares of stock permitted; dividends prohibited.
§31-1-145. Loans to directors and officers prohibited.
§31-1-146. Right to amend articles of incorporation.
§31-1-147. Procedure to amend articles of incorporation.
§31-1-148. Arlticles of amendment.

§31-1-149.

Restated articles of incorporation; procedures for adoption; con-
tents.

§31-1-150. Approval of merger or consolidation; abandonment.

§31-1-151. Contents required in articles of merger or consolidation.

§31-1-152. Sale, lease, exchange or mortgage of assets.

§31-1-153. Right of members to dissent; procedures for determining value of
dissenting members’ interests.

§31-1-154. Voluntary dissolution.

§31-1-155. Distribution of assets.

§31-1-156. Plan of distribution.

§31-1-157. Revocation of voluntary dissolution proceedings.
§31-1-158. Application of assets in liquidation of corporation by court.
§31-1-159. Annual report of domestic and foreign corporations; filing.
§31-1-160.

Penalties imposed for failure to file annual report; notice; hearings
conducted by secretary of state; appeal.
PART 1. SHORT TITLE, CONSTRUCTION AND APPLICATION OF
ARTICLE, EFFECT OF REPEAL, AND SEVERABILITY.

§31-1-1. Short title.

1 This article shall be known and may be cited as the
2 “West Virginia Corporation Act.”

§31-1-2. Construction of article.

(a) The provisions of Part II of this article shall have
general application to all corporations. The provisions of
Part III of this article shall relate solely to business cor-
porations. The provisions of Part IV of this article shall
relate solely to nonprofit corporations. In the event of
any inconsistency between any of the provisions of Part II
of this article and the provisions of either Part III or
Part IV of this article, the provisions contained in either
Part III or Part IV shall prevail to the extent of such in-
consistency.

—
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(b) In the event of any inconsistency between any of
12 the provisions of this article and the provisions made for
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particular classes of corporations by either the subsequent
articles of this chapter or the provisions of chapter thirty-
one-a or chapter thirty-three of this code, the provisions
contained in such subsequent articles of this chapter or
in chapter thirty-one-a or chapter thirty-three of this code
shall prevail to the extent of such inconsistency.

§31-1-3. Application of article; application to foreign and in-
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terstate commerce.

Except as may be otherwise provided by the provisions
of this article, this article shall become and be oper-
ative as of the effective date hereof, and the provi-
sions thereof shall apply to and govern all corporations
then existing or thereafter formed, and all corporate
acts thereafter done: Prowided, That nothing contained
in this article shall be construed to affect the existence
of any then existing corporation or to impair the
validity of any corporate act done and performed in
accordance with the preexisting law. In the event of
any inconsistency between any of the provisions of this
article and the rights conferred by any special act of
the Legislature of the state of Virginia before the forma-
tion of the state of West Virginia, or the Legislature of the
state of West Virginia subsequent to such date, the pro-
visions of such special act shall prevail to the extent of
such inconsistency.

The provisions of this article shall apply to commerce
with foreign nations and among the several states only in-
sofar as the same may be permitted under the provisions
of the constitution of the United States.

§31-1-4, Effect of repeal of prior acts.

1
2
3
4

The repeal of any prior act by the adoption of this
article shall not affect any right accrued or established,
or any liability or penalty incurred, under the provisions
of such act, prior to the repeal thereof.

§31-1-5. Severability.

1
2
3

If any section, subsection, subdivision, subparagraph,
sentence or clause of this article is adjudged to be un-
constitutional or invalid, such invalidation shall not affect
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the validity of the remaining portions of this article, and,
to this end, the provisions of this article are hereby de-
clared to be severable.

PART II. CORPORATIONS GENERALLY.

§31-1-6. Definitions.

1
2
3
4
5
6
7
8

9
10

11
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13
14

15
16

17
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As used in this article, unless the context otherwise
requires a different meaning, the term:

(a) “Articles of incorporation” means the original or
restated articles of incorporation or articles of consolida-

tion and all amendments thereto including articles of
merger.

(b) “Authorized shares” means the shares of all classes
which a business corporation is authorized to issue.

(c) “Business corporation” means a corporation orga-
nized for profit.

(d) “Bylaws” means the code or codes of rules adopted
for the regulation or management of the affairs of the
corporation, irrespective of the name or names by which
such rules are designated.

(e) “Capital surplus” means the entire surplus of a
business corporation other than its earned surplus.

(f) “Corporation” or “domestic corporation” means a
business corporation or a nonprofit corporation, subject to
the provisions of this article, except a foreign corporation.

(g) “Director or directors” or “board of directors”
shall include those who are vested with the management
of the affairs of the corporation, by whatever name they
may be called.

(h) “Earned surplus” means the portion of the surplus
of a business corporation equal to the balance of its net
profits, income, gains and losses from the date of incor-
poration, or from the latest date when a deficit was
eliminated by an application of its capital surplus or
stated capital or otherwise, after deducting subsequent
distributions to shareholders and transfers to stated
capital and capital surplus to the extent such distributions
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and transfers are made out of earned surplus. Earned
surplus shall include also any portions of surplus allocated
to earn surplus in mergers, consolidations or acquisitions
of all or substantially all of the outstanding shares or of
the property and assets of another corporation, domestic
or foreign.

(i) “Employee” includes officers but not directors. A
director may accept duties which make him also an em-
ployee.

(j) “Foreign corporation” means a business corporation
or nonprofit corporation organized under laws other than
the laws of this state for a purpose or purposes for which
a corporation may be organized under this article.

(k) “Insolvent” means inability of a corporation to pay
its debts as they become due in the usual course of its
business.

(1) “Member” means one having membership in a
nonprofit corporation in accordance with the provisions
of its articles of incorporation or bylaws and shall include
shareholders where such corporation issues shares.

(m) “Net assets” means the amount by which the total
assets of a corporation exceed the total debt of the cor-
poration.

(n) “Nonprofit corporation” means a corporation no
part of the income or profit of which is distributable to its
shareholders, members, directors or officers.

(o) “Shareholder” means one who is a holder of record
of shares in a corporation and may include the term
“member.”

(p) “Shares” means the units into which the propri-
etary interests in a corporation are divided.

(q) “Stated capital” means, at any particular time, the
sum of (1) the par value of all shares of a business
corporation having a par value that have been issued, (2)
the amount of the consideration received by a business
corporation for all shares of such corporation without par
value that have been issued, except such part of the
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consideration therefor as may have been allocated to
capital surplus in a manner permitted by law, and (3)
such amounts not included in clauses (1) and (2) of this
subdivision as have been transferred to stated capital of
such corporation, whether upon the issue of shares as a
share dividend or otherwise, minus all reductions from
such sums as have been effected in a manner permitted
by law. Irrespective of the manner of designation thereof
by the laws under which a foreign corporation is orga-
nized, the stated capital of a foreign corporation shall be
determined on the same basis and in the same manner as
the stated capital of a domestic corporation, for the pur-
pose of computing fees, franchise taxes and other charges
prescribed by law.

(r) “Subscriber” means one who subscribes for shares
in a corporation, whether before or after incorporation.

(s) “Surplus” means the excess of the net assets of a
business corporation over its stated capital.

(t) “Treasury shares” means shares of a business
corporation which have been issued and have been subse-
quently acquired by and belong to such corporation, and
have not, either by reason of the acquisition or thereafter,
been cancelled or restored to the status of authorized but
unissued shares. Treasury shares shall be deemed to be
issued shares, but not outstanding shares.

§31-1-7. Purposes of incorporation.

1
2
3
4
5
6
7
8

9
10
11
12
13

(a) Business corporations may be organized under this
article for any lawful purpose or purposes.

(b) Nonprofit corporations may be organized under this
article for any lawful purpose or purposes, including,
without being limited to, any one or more of the following
purposes: Charitable; benevolent; eleemosynary; educa-
tional; civic; patriotic; political; social; fraternal; literary;
cultural; athletic; scientific; agricultural; horticultural;
animal husbandry; and professional, commercial, indus-
trial or trade association.

(c) No charters or certificates of incorporation shall
be granted or issued to any church or religious denomi-
nation.
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§31-1-8. General powers of corporations.

Every corporation shall have the power:

(a) To have perpetual succession by its corporate name
unless a limited period of duration is stated in its articles
of incorporation. Any corporation chartered heretofore
and still in existence, which under its agreement of in-
corporation, had less than perpetual existence, is hereby
granted perpetual existence, provided all license fees and
taxes due the state of West Virginia shall have been paid.

(b) To sue and be sued, complain and defend, in its
corporate name.

(c) To have a corporate seal which may be altered at
pleasure, and to use the same by causing it, or a facsimile
thereof, to be impressed or affixed or in any other manner
reproduced.

(d) To purchase, take, receive, lease, take by gift,
devise or bequest, or otherwise acquire, own, hold, im-
prove, use and otherwise deal in and with real or personal
property, or any interest therein, wherever situated.

(e) To sell, convey, mortgage, pledge, lease, exchange,
transfer and otherwise dispose of all or any part of its
property and assets.

(f) To lend money and use its credit to assist its em-
ployees.

(g) To purchase, take, receive, subscribe for, or other-
wise acquire, own, hold, vote, use, employ, sell, mortgage,
lend, pledge, or otherwise dispose of, and otherwise use
and deal in and with, shares or other interests in, or obli-
gations of, other domestic or foreign corporations, associa-
tions, partnerships, joint parinerships or individuals, or
direct or indirect obligations of the United States or of
any other government, state, territory, governmental dis-
trict or municipality or of any instrumentality thereof.

(h) To make contracts and guarantees and incur
liabilities, borrow money at such rates of interest as the
corporation may determine, issue its notes, bonds and
other obligations, and secure any of its obligations by
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mortgage, deed of trust or pledge of all or any of its prop-
erty, franchises and income.

(i) To lend money for its corporate purposes, invest
and reinvest its funds, and take and hold real and personal

property as security for the payment of funds so loaned
or invested.

(3) 'To conduct its business and affairs, carry on its
operations and have offices and exercise the powers
granted by this article, within or without this state.

(k) To elect or appoint officers and agents of the
corporation, and define their duties and fix their com-
pensation.

(1) To make and alter bylaws, not inconsistent with its
articles of incorporation or with the laws of this state,
for the administration and regulation of the business and
affairs of the corporation.

(m) To make donations for the public welfare or for
charitable, scientific or educational purposes.

(n) To transact any lawful business which the board
of directors shall find will be in the aid of governmental
policy.

(o) To pay pensions and establish pension plans or
pension trusts for any or all of its directors, officers and
employees, and in the case of business corporations, to
establish profit sharing plans, stock bonus plans, stock
option plans and other incentive plans for any or all of its
directors, officers and employees.

(p) To be a promoter, partner, member, associate, or
manager of any partnership, joint partnership, joint ven-
ture, trust or other enterprise.

(q) To cease its corporate activities and surrender its
corporate franchise in accordance with the provisions of
this article.

(r) To have and exercise all powers necessary or con-
venient to effect its purposes.
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§31-1-3. Indemnification of officers, directors, employees and

© O O W

agents,

(a) A corporation shall have power to indemnify any
person who was or is a party or is threatened to be made a
party to any threatened, pending or completed action or
proceeding, whether civil, criminal, administrative or in-
vestigative (other than an action by or in the right of the
corporation) by reason of the fact that he is or was a
director, officer, employee or agent of the corporation, or
is or was of another corporation, parinership, joint part-
nership, joint venture, trust or other enterprise, against
expenses (including attorneys’ fees), judgments, fines,
taxes and penalties and interest thereon, and amounts
paid in settlement actually and reasonably incurred by
him in connection with such action or proceeding if he
acted in good faith and in a manner he reasonably believed
to be in or not opposed to the best interests of the cor-
poration, and, with respect to any criminal action or pro-
ceeding, had no reasonable cause to believe his conduct
was unlawful. The termination of any action or proceed-
ing by judgment, order, settlement, conviction, or upon a
plea of nolo contendere or its equivalent, shall not, of
itself, create a presumption that the person did not act in
good faith and in a manner which he reasonably believed
to be in or not opposed to the best interest of the corpora-
tion, and, with respect to any criminal action or proceed-
ing, that such person did have reasonable cause to be-

lieve that his conduct was unlawful.

(b) A corporation shall have power to indemnify any
person who was or is a party or is threatened to be made a
party to any threatened, pending or completed action or
proceeding by or in the right of the corporation to procure
judgment in its favor by reason of the fact that he is or
was a director, officer, employee or agent of the corpora-
tion, or is or was serving at the request of the corporation
as a director, officer, employee or agent of another cor-
poration, partnership, joint partnership, joint venture,
trust or other enterprise against expenses (including at-
torneys’ fees) actually and reasonably incurred by him
in connection with the defense or settlement of such action
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or proceeding if he acted in good faith and in a manner
he reasonably believed to be in or not opposed to the best
interests of the corporation, except that no indemnifica-
tion shall be made in respect of any claim, issue or mat-
ter, including, but not limited to, taxes or any interest or
penalties thereon, as to which such person shall have been
adjudged to be liable for negligence or misconduct in the
performance of his duty to the corporation unless and only
to the extent that the court in which such action or pro-
ceeding was brought shall determine upon application
that, despite the adjudication of liability but in view of
all circumstances of the case, such person is fairly and
reasonably entitled to indemnity for such expenses which
such court shall deem proper.

(c¢) To the extent that a director, officer, employee or
agent of a corporation has been successful on the merits or
otherwise in defense of any action or proceeding referred
to in subsection (a) or (b), or in defense of any claim,
issue or matter therein, he shall be indemnified against
expenses (including attorneys’ fees) actually and reason-
ably incurred by him in connection therewith.

(d) Any indemnification under subsection (a) or (b)
(unless ordered by a court) shall be made by the corpora-
tion only as authorized in the specific case upon a deter-
mination that indemnification of the director, officer, em-
ployee or agent is proper in the circumstances because he
has met the applicable standard of conduct set forth in
subsection (a) or (b). Such determination shall be made
(1) by the board of directors by a majority vote of a quo-
rum consisting of directors who were not parties to such
action or proceeding, or (2) if such a quorum is not obtain-
able, or even if obtainable a quorum of disinterested direc-
tors so directs, by independent legal counsel in a written
opinion, or (3) by the shareholders or members.

(e) Expenses (including attorneys’ fees) incurred in
defending a civil or criminal action or proceeding may be
paid by the corporation in advance of the final disposition
of such action or proceeding as authorized in the manner
provided in subsection (d) upon receipt of an undertaking
by or on behalf of the director, officer, employee or agent
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to repay such amount unless it shall ultimately be de-
termined that he is entitled to be indemnified by the cor-
poration as authorized in this section.

(f) The indemnification provided by this section shall
not be deemed exclusive of any other rights to which any
shareholder or member may be entitled under any bylaw,
agreement, vote of shareholders, members or disinterested
directors or otherwise, both as to action in his official
capacity and as to action in another capacity while holding
such office, and shall continue as to a person who has
ceased to be a director, officer, employee or agent and
shall inure to the benefit of the heirs, executors and ad-
ministrators of such a person.

(g) A corporation shall have power to purchase and
maintain insurance on behalf of any person who is or was
a director, officer, employee or agent of the corporation, or
is or was serving at the request of the corporation as a
director, officer, employee or agent of another corporation,
partnership, joint parinership, joint venture, trust or other
enterprise against any liability asserted against him and
incurred by him in any such capacity or arising out of his
status as such, whether or not the corporation would have
the power to indemnify him against such liability under
the provisions of this section.

§31-1-10. Defense of ulira vires.
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No act of a corporation and no conveyance or transfer
of real or personal property to or by a corporation shall be
invalid by reason of the fact that the corporation was
without capacity or power to do such act or to make or
receive such conveyance or transfer, but such lack of
capacity or power may be asserted:

(a) In a proceeding by a shareholder, member or
director against the corporation to enjoin the doing of any
act or the continuation of unauthorized acts or the transfer
of real or personal property by or to the corporation. If
the unauthorized act or transfer sought to be enjoined is
being, or is to be, performed or made pursuant to a con-
tract to which the corporation is a party, the court may, if
all of the parties to the contract are parties to the proceed-
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ing and if it deems the same to be equitable, set aside and
enjoin the performance of such contract, and in so doing
may allow to the corporation or to the other parties to the
contract, as the case may be, compensation for the loss or
damage sustained by either of them which may result
from the action of the court in setting aside and enjoining
the performance of such contract, but anticipated profits
to be derived from the performance of the contract shall

not be awarded by the court as a loss or damage sus-
tained.

(b) In a proceeding by the corporation, whether acting
directly or through a receiver, trustee or other legal
representative, or through shareholders or members in a
representative action, against the incumbent or former
officers or directors of the corporation.

(c) In any proceeding by the state, or by any of its
agencies or departments or by the attorney general, as
provided in this article, or as provided or authorized by
any other provisions of this code, to dissolve the corpora-
tion, or in a proceeding by the attorney general to enjoin
the corporation from performing unauthorized acts or
transacting unauthorized business or in any other pro-

ceeding brought by or in the name of or for the benefit
of the state.

§31-1-11. Corporate name; requirements; certain names pro-

1
2
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hibited.

(a) Except for corporations in existence prior to the
effective date of this article, the corporate name:

(1) Shall contain the word ‘“corporation,” “company,”
“incorporated” or “limited,” or shall contain an abbre-
viation of one of such words.

(2) Shall not contain any word or phrase which
indicates or implies that it is organized for any purpose
other than one or more of the purposes contained in its
articles of incorporation.

(3) Shall not be the same as, or deceptively similar
to, the name of any domestic corporation, whether stock or
nonstock and whether or not organized for profit, existing
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under the laws of this state or of any foreign corporation,
whether stock or nonstock and whether or not organized
for profit, authorized to conduct affairs or do or trans-
act business in this state, or a name the exclusive right to
which is, at the time, reserved in the manner provided in
this article, or the name of a corporation which has in
effect a registration of its corporate name as provided in
this article, except that this provision shall not apply if
the applicant files with the secretary of state either (i)
the written consent of such other corporation or holder of
a reserved or registered name to use the same or decep-
tively similar name and one or more words are added to
make such name distinguishable from such other name,
or (ii) a certified copy of a final order of a court of com-
petent jurisdiction establishing the prior right of the
applicant to the use of such name in this state.

(4) Shall be transliterated into letters of the English
alphabet, if it is not in English.

(b) A corporation with which another corporation,
domestic or foreign, is merged, or which is formed by the
reorganization or consolidation of one or more domestic or
foreign corporations or upon a sale, lease or other dispo-
sition to or exchange with, a domestic corporation of all
or substantially all the assets of another corporation, do-
mestic or foreign, including its name, may have the same
name as that used in this state by any of such corpora-
tions if such other corporation was organized under the
laws of, or is authorized to conduct affairs or do or trans-
act business in this state.

(c) After the effective date of this section, no corpora-
tion shall be chartered in this state under any name
which includes the word “engineer,” “engineers,” “engi-
neering” or any combination of same unless the purpose
of the corporation is to practice professional engineering
as defined in article thirteen, chapter thirty of this code,
as amended, and one or more of the incorporators is a
registered professsional engineer as therein defined.

§31-1-12. Reserved name.

1
2

The exclusive right to the use of a corporate name may
be reserved by:
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(a) Any person intending to organize a corporation
under this article.

(b) Any domestic corporation intending to change its
name.

(c) Any foreign corporation intending to make appli-
cation for a certificate of authority to conduct affairs or
do or transact business in this state.

(d) Any foreign corporation authorized to conduct
affairs or do or transact business in this state and intend-
ing to change its name.

(e) Any person intending to organize a foreign cor-
poration and intending to have such corporation make
application for a certificate of authority to conduct affairs
or do or transact business.

The reservation shall be made by filing with the secre-
tary of state an application to reserve a specified corporate
name, executed by the applicant. If the secretary of state
finds that the name is available for corporate use, he
shall reserve the name for the exclusive use of the appli-
cant for a period of one hundred twenty days.

The right %o the exclusive use of a specified corporate
name so reserved may be transferred to any other person
or corporation by filing in the office of the secretary of
state a notice of such transfer, executed by the applicant
for whom the name was reserved, and specifying the
name and address of the transferee.

§31-1-13. Registered name.
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Any corporation organized and existing under the laws
of any state or territory of the United States may register
its corporate name under this article, provided its corpor-
ate name is not the same as, or deceptively similar to,
the name of any domestic corporation existing under the
laws of this state, or the name of any foreign corporation
authorized to conduct affairs or do or transact business
in this state, or any corporate name reserved or registered
under this article.

Such registration shall be made by:
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(a) Filing with the secretary of state (1) an applica-
tion for registration executed by the corporation by an
officer thereof, setting forth the name of the corporation,
the state or territory under the laws of which it is incor-
porated, the date of its incorporation, a statement that it
is carrying on or doing business, and a brief statement
of the business in which it is engaged, and (2) a certifi-
cate setting forth that such corporation is in good standing
under the laws of the state or territory wherein it is
organized, executed by the secretary of state of such state
or territory or by such other official as may have custody
of the records pertaining to corporations, and

(b) Paying to the secretary of state a registration fee
in the amount of fifty cents for each month, or a fraction
thereof, between the date of filing such application and
June thirtieth of the fiscal year in which such applica-
tion is filed.

Such registration shall be effective until the close of
the fiscal year in which the application for registration is
filed.

§31-1-14, Renewal of registered name.

1
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A corporation which has in effect a registration of its
corporate name may renew such registration from year to
year by annually filing an application for renewal setting
forth the facts required to be set forth in an original
application for registration and a certificate of good stand-
ing as required for the original registration and by paying
a fee of five dollars. A renewal application may be filed
between the first day of April and the thirtieth day of
June in each year, and shall extend the registration for
the following fiscal year.

§31-1-15. Secretary of state constituted attorney-in-fact for all

1
2

corporations; manner of acceptance or service of
notices and process upon secretary of state; what
constitutes conducting affairs or doing or trans-
acting business in this state for purposes of this
section.

The secretary of state of this state is hereby constituted
the attorney-in-fact for and on behalf of every corpora-
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tion created by virtue of the laws of this state and every
foreign corporation authorized to conduct affairs or do
or transact business herein pursuant to the provisions of
this article, with authority to accept service of notice and
process on behalf of every such corporation and upon
whom service of notice and process may be made in this
state for and upon every such corporation. No act of such
corporation appointing the secretary of state such attor-
ney-in-fact shall be necessary. Immediately after being
served with or accepting any such process or notice, of
which process or notice two copies for each defendant
shall be furnished the secretary of state with the original
notice of process, the secretary of state shall file in his of-
fice a copy of such process or notice, with a note thereon
endorsed of the time of service, or acceptance, as the case
may be, and transmit one copy of such process or notice by
registered or certified mail, return receipt requested, to
such corporation at the address last furnished by it, as
required by law. No process or notice shall be served on
the secretary of state or accepted by him less than ten
days before the return day thereof. Such corporation shall
pay the annual fee prescribed in article twelve, chapter
eleven of this code for the services of the secretary of state
as its attorney-in-fact,

Any foreign corporation which shall conduct affairs or
do or transact business in this state without having been
authorized so to do pursuant to the provisions of this
article shall be conclusively presumed to have appointed
the secretary of state as its attorney-in-fact with authority
to accept service of notice and process on behalf of such
corporation and upon whom service of notice and process
may be made in this state for and upon every such cor-~
poration in any action or proceeding described in the next
following paragraph of this section. No act of such cor-
poration appointing the secretary of state such attorney-
in-fact shall be necessary. Immediately after being served
with or accepting any such process or notice, of which
process or notice two copies for each defendant shall be
furnished the secretary of state with the original notice or
process, together with a fee of two dollars, the secretary
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of state shall file in his office a copy of such process or
notice, with a note thereon endorsed of the time of service
or acceptance, as the case may be, and transmit one copy
of such process or notice by registered or certified mail,
return receipt requested, to such corporation at the address
of its principal office, which address shall be stated in such
process or notice. Such service or acceptance of such
process or notice shall be sufficient if such return receipt
shall be signed by an agent or employee of such corpora-
tion, or the registered or certified mail so sent by the
secretary of state is refused by the addressee and the
registered or certified mail is returned to the secretary
of state, or to his office, showing thereon the stamp of the
United States postal service that delivery thereof has been
refused, and such return receipt or registered or certified
mail is appended to the original process or notice and filed
therewith in the clerk’s office of the court from which
such process or notice was issued. No process or notice
shall be served on the secretary of state or accepted by
him less than ten days before the return date thereof. The
court may order such continuances as may be reasonable
to afford each defendant opportunity to defend the action
or proceedings.

For the purpose of this section, a foreign corporation
not authorized to conduct affairs or do or transact business
in this state pursuant to the provisions of this article
shall nevertheless be deemed to be conducting affairs or
doing or transacting business herein (a) if such corpora-
tion makes a contract to be performed, in whole or in part,
by any party thereto, in this state, (b) if such corporation
commits a tort in whole or in part in this state, or (c) if
such corporation manufactures, sells, offers for sale or
supplies any product in a defective condition and such
product causes injury to any person or property within
this state notwithstanding the fact that such corporation
had no agents, servants or employees or contacts within
this state at the time of said injury. The making of such
contract, the committing of such tort or the manufacture
or sale, offer of sale or supply of such defective product as
hereinabove described shall be deemed to be the agree-
ment of such corporation that any notice or process served
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upon, or accepted by, the secretary of state pursuant to
the next preceding paragraph of this section in any action
or proceeding against such corporation arising from, or
growing out of, such contract, tort, or manufacture or
sale, offer of sale or supply of such defective product shall
be of the same legal force and validity as process duly
served on such corporation in this state.

§31-1-16. Venue of actions involving foreign corporations.
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In all cases arising under this chapter wherein the
corporations seeking to exercise the rights conferred by
this article, or against which any proceeding is instituted
thereunder, do not have or maintain any office, own any
property or conduct affairs or do or transact any business
in this state, the circuit court of the county in which the
seat of government is located shall have original juris-
diction, except in cases in which jurisdiction is expressly
conferred upon some other court by this chapter.

-1-17. Bylaws.

The initial bylaws of a corporation shall be adopted by
its board of directors. The power to alter, amend or repeal
the bylaws or adopt new bylaws, subject to repeal or
change by action of the shareholders or members, shall
be vested in the board of directors unless reserved to the
shareholders or members by the articles of incorporation.
The bylaws may contain any provisions for the regula-
tion and management of the affairs of the corporation
not inconsistent with law or the articles of incorporation.

-1-18. Meetings of shareholders or members.

(a) Meetings of shareholders or members may be held
at such place, either within or without this state, as may
be stated in or fixed in accordance with the bylaws. If no
other place is stated or so fixed, meetings shall be held at
the place of the principal office of the corporation.

(b) An annual meeting of the shareholders or members
shall be held at such time as may be stated in, or fixed in
accordance with, the bylaws. Failure to hold the annual
meeting at the designated time shall not work a forefei-
ture or dissolution of the corporation.
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(c) In the case of a business corporation, if the annual
meeting is not held within any thirteen-month peried,
the circuit court of the county wherein the place of the
principal office of the corporation is located, or the circuit
court of Kanawha county in the case of corporations
not having a principal office in this state, may, on the
application of any shareholder, summarily order a meet-
ing to be held.

(d) In the case of a business corporation, special
meetings of the shareholders may be called by the board
of directors, the holders of not less than one tenth of all
the shares entitled to vote at the meeting, or such other
persons as may be authorized in the articles of incorpora-
tion or the bylaws.

(e¢) In the case of a nonprofit corporation, special
meetings of the members may be called by the president
or by the board of directors. Special meetings of the
members may also be called by such other officers or
persons or number or proportion of members as may be
provided in the provision fixing the number or propor-
tion of members entitled to call a meeting. In the absence
of a provision fixing the number or proportion of mem-
bers entitled to call a meeting, a special meeting of
members may be called by members having one twen-
tieth of the votes entitled to be cast at such meeting.

§31-1-19., Notice of shareholders’ or members’ meetings.
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Written notice stating the place, day and hour of the
meeting and, in case of a special meeting, the purpose or
purposes for which the meeting is called, shall be deliv-
ered not less than ten nor more than fifty days before the
date of the meeting, either perscnally or by mail, by or
at the direction of the president, the secretary, or the
officer or persons calling the meeting, to each shareholder
of record or member entitled to vote at such meeting. If
mailed, such notice shall be deemed to be delivered when
deposited in the United States mail addressed to the
shareholder or member at his address as it appears on the
corporate records, with postage thereon prepaid.
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§31-1-20. Quorum of shareholders or members.

1 In the case of a business corporation, unless otherwise
2 provided in the articles of incorporation, a majority of the
3 shares entitled to vote, represented in person or by proxy,
4 shall constitute a quorum at a meeting of shareholders, but
5 in no event shall a quorum consist of less than one third
6 of the shares entitled to vote at the meeting.

7

8

9

In the case of a nonprofit corporation, the bylaws may
provide the number or percentage of members entitled
to vote represented in person or by proxy, which shall

10 constitute a quorum at a meeting of members and in
11 the absence of any such provision, members holding
12 one tenth of the votes entitled to be cast on the matter
13 to be voted upon represented in person or by proxy
14 shall constitute a quorum. A majority of the votes
15 entitled to be cast on a matter to be voted upon by
16 the members present or represented by proxy at a meet-
17 ing at which a quorum is present shall be necessary for
18 the adoption thereof unless a greater proportion is re-
19 quired by this article, the articles of incorporation or the
20 bylaws.

21 If a quorum is present, the affirmative vote of the ma-
22 jority of the shares represented or members present at the
23 meeting and entitled to vote on the subject matter shall be
24 the act of the shareholders or members, unless the vote of
25 a greater number or voting by classes is required by this
26 article or the articles of incorporation or bylaws.

§31-1-21. Number and election of directors; classification of
directors.

(a) The board of directors of a corporation shall con-
sist of one or more persons. The number of directors shall
be fixed by, or in the manner provided in, the articles of
incorporation or the bylaws. The number of directors may
be increased or decreased from time to time by amend-
ment to, or in the manner provided in, the articles of
incorporation or by the bylaws, but no decrease shall have
the effect of shortening the term of any incumbent direc-
tor. In the absence of a bylaw providing for the number of
directors, the number shall be the same as that provided
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for in the articles of incorporation. Unless the articles of
incorporation provide that a change in the number of
directors shall be made only by amendment to the articles
of incorporation, a change in the number of directors made
by amendment to the bylaws shall be controlling. The
names and addresses of the members of the first board of
directors may be stated in the articles of incorporation.
Such persons, if stated, shall hold office until their suc-
cessors shall have been elected and qualified. At the first
annual meeting of shareholders or members and at each
annual meeting thereafter the shareholders or members
shall elect directors to hold office until the next succeeding
annual meeting, except in case of the classification of di-
rectors as permitted by this article. Each director shall
hold office for the term for which he is elected and until
his successor shall have been elected and qualified.

(b) The directors of any corporation may, by the
articles of incorporation or any amendment thereto, or by
a vote of the shareholders or members, be divided into
one, two or three classes; the term of office of those of
the first class to expire at the annual meeting next en-
suing; of the second class one year thereafter; of the
third class two years thereafter; and at each annual
election held after such classification and election, direc-
tors shall be chosen for a full term, as the case may be,
to succeed those whose terms expire.

§31-1-22. Vacancies in board of directors; manner of filling.

Any vacancy occurring in the board of directors and any
directorship to be filled by reason of an increase in the
number of directors may be filled by the affirmative vote
of a majority of the remaining directors, though less than
a quorum of the board of directors, unless the articles of
incorporation or the bylaws provide that a vacancy or
directorship so created shall be filled in some other man-
ner, in which case such provision shall control.

A director elected or appointed, as the case may be, to
fill a vacancy shall be elected or appointed for the unex-
pired term of his predecessor in office.

Any directorship to be filled by reason of an increase
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in the number of directors may be filled by the board of
directors for a term of office continuing only until the
next election of directors.

§31-1-23. Quorum of directors.
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A majority of the number of directors fixed by or in
the manner provided in the bylaws, or in the absence of a
bylaw fixing or providing for the number of directors,
then of the number stated in the articles of incorporation,
shall constitute a quorum for the transaction of business
unless a greater number is required by the articles of in-
corporation or the bylaws. The act of the majority of the
directors present at a meeting at which a quorum is pres-
ent shall be the act of the board of directors, unless the
act of a greater number is required by the articles of
incorporation or the bylaws.

31-1-24. Place and notice of directors’ meetings.
§

(a) Meetings of the board of directors, regular or
special, may be held either within or without this state.

(b) Regular meetings of the board of directors may be
held with or without notice as prescribed in the bylaws.
Special meetings of the board of directors shall be held
upon such notice as is prescribed in the bylaws except
that notice shall be required to be given to every director
when the meeting is being called for the purpose of
amending the bylaws or for the purpose of authorizing
the sale of all or substantially all of the assets of the
corporation, in which case such notice shall set forth the
nature of the business intended to be transacted.

(c) Attendance of a director at a meeting shall consti-
tute a waiver of notice of such meeting, except where
a director attends a meeting for the express purpose of
objecting to the transaction of any business because the
meeting is not lawfully called or convened. Except as
provided in subsection (b) of this section, neither the
business to be transacted at, nor the purpose of, any
regular or special meeting of the board of directors need
be specified in the notice or waiver of notice of such
meeting unless required by the bylaws.
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§31-1-25. Action by directors without a meeting.
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Unless otherwise provided by the articles of incorpora-
tion or bylaws, any action required by this article to be
taken at a meeting of the directors of a corporation, or any
action which may be taken at a meeting of the directors
or of a committee, may be taken without a meeting if a
consent in writing, setting forth the action so taken, shall
be signed by all of the directors, or all of the members of
the committee, as the case may be. Such consent shall
have the same effect as a unanimous vote.

§31-1-26. Incorporators.

QWM

One or more persons, or a domestic or foreign corpora-
tion, may act as incorporator or incorporators of a cor-
poration by signing and delivering in duplicate to the
secretary of state articles of incorporation for such
corporation.

§31-1-27. Articles of incorporation; contents; matters not re-
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quired to be set forth; inconsistencies with by-
laws; acknowledgment.

(a) The articles of incorporation shall set forth:
(1) The name of the corporation.
(2) The period of duration, which may be perpetual.

(3) The purpose or purposes for which the corporation
is organized.

(4) The address of its initial principal office.
(5) The name and address of each incorporator.

(b) In the case of a business corporation, in addition
to those matters required to be set forth by the provisions
of subsection (a) of this section, the articles of incorpora-
tion shall set forth:

(1) The aggregate number of shares which the cor-
poration shall have authority to issue; if such shares are
to consist of one class only, the par value of each of such
shares, or a statement that all of such shares are without
par value; or, if such shares are to be divided into classes,
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the number of shares of each class, and a statement of
the par value of the shares of each such class or that such
shares are to be without par value.

(2) If the shares are to be divided into classes, the
designation of each class and a statement of the prefer-
ences, limitations and relative rights in respect of the
shares of each class.

(3) If the corporation is to issue the shares of any
preferred or special class in series, the designation of
each series and a statement of the variations in the
relative rights and preferences as between series insofar
as the same are to be fixed in the articles of incorporation,
and a statement of any authority to be vested in the board
of directors to establish series and fix and determine the
variations in the relative rights and preferences as be-
tween series.

(4) Any provision, not inconsistent with law, which
the incorporators elect to set forth in the articles of incor-
poration for the regulation of the internal affairs of the
corporation, including any provision restricting the trans-
fer of shares and any provision which under this article
is required or permitted to be set forth in the bylaws.

(c) In the case of a nonprofit corporation, in addition
to those matters required to be set forth by the provisions
of subsection (a) of this section, the articles of incorpora-
tion shall set forth any provisions, not inconsistent with
law, which the incorporators elect to set forth in such
articles of incorporation for the regulation of the internal
affairs of the corporation, including any provisions for
distribution of assets on dissolution or final liquidation.

(d) It shall not be necessary to set forth in the articles

of incorporation any of the corporate powers enumerated
in this article.

(e) Whenever a provision of the articles of incorpora-
tion is inconsistent with a bylaw, the provision of the
articles of incorporation shall be controlling.

(f) The agreement of incorporation shall be acknowl-
edged by the incorporasors before a notary public and
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transmitted with the proper fees to, and shall be filed

56 with, the secretary of state.

§31-1.28. Filing of articles of incorporation; issuance of cer-

tificate of incorporation; recordation of certificate
in county clerk’s office.

(a) Duplicate originals of the articles of incorporation
shall be delivered to the secretary of state. If the secretary
of state finds that the articles of incorporation conform to
law, he shall, when all fees have been paid as prescribed
by law, (i) endorse on each of such duplicate originals
the word “Filed,” and the month, day and year of the filing
thereof; (ii) file one of such duplicate originals in his
office; and (iii) issue a certificate of incorporation to
which he shall affix the other duplicate original.

The certificate of incorporation, together with the dupli-
cate original of the articles of incorporation affixed there-
to by the secretary of state, shall be returned to the
incorporators or their representative.

(b) If the corporation has its principal office in this
state, it shall cause such certificate, or a duly certified
copy thereof, to be recorded in the office of the clerk of
the county court of the county in which such principal
office is located; if its principal office is not within this
state but it conducts affairs or does or transacts business
herein, then in the county in which it conducts its affairs
or does or transacts its principal business. If its principal
office is without the state and it does not conduct affairs
or do or transact business within the state, such charter
need not be recorded in a county clerk’s office. A failure
to comply with the foregoing recordation provision within
six months from the date of such certificate shall subject
the corporation to a fine of not more than one thousand

dollars.

§31-1-29. Effect of issuance of certificate of incorporation.

1

2
3
4
5

Upon the issuance of the certificate of incorporation,
the corporate existence shall begin, and such certificate of
incorporation shall be conclusive evidence that all con-
ditions precedent required to be performed by the incor-
porators have been complied with and that the corporation
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has been incorporated under this article, except as against
this state in a proceeding to cancel or revoke the certificate

of incorporation or for involuntary dissolution of the cor-
poration.

§31-1-30. Organizational meeting; notice, waiver of notice.

1

After the issuance of the certificate of incorporation, an
organizational meeting shall be held, either within or
without this state, at the call of a majority of the directors,
if named in the articles of incorporation, or at the