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FOREWORD

This volume contains the Acts of the Second Regular Session and
First Extraordinary Session of the 66th Legislature.

Second Regular Session, 1984

The Second Regular Session of the 66th Legislature convened
on January 11, 1984. The constitutional expiration date of the
scssion was midnight, March 10, 1984. However, the session was
cxtended by Proclamation of the Governor for consideration of
the annual Budget Bill up to and including March 14, 1984. The
Legislature passed the Budgst on March 14, 1984, and adjourned
sine die on that date.

Bills totaling 1,827 were introduced in the two houses during
the session (1082 House and 745 Senate). The Legislature passed
190 bills, 116 House and 74 Senate. The Governor approved 186
bills and vetoed 3 (S. B. 28, H. B. 1008 and H. B. 1256).

One bill (S. B. 431, establishing the West Virginia Thorough-
bred Development Fund) was amended and repassed by the Legis-
lature and subsequently approved by the Governor, making a net
total of 187 bills enacted into law,

There were 70 concurrent resolutions introduced during the
session, 37 House and 33 Senate, of which four House and four
Senate were adopted. A total of 54 joint resolutions were intro-
duced proposing amendments to the Constitution of the State, 37
House and 17 Senate, of which four were adopted (H. J. R. 21,
H.J.R.32,S.J.R. 1 and S. J. R. 4). The House had 23 House
resolutions and the Scnate had 27 Senate resolutions, of which 15
House and 25 Senate were adopted.

The Senate failed to pass 62 House bills passed by the House
and 92 Senate bills failed passage by the House. Five bills died
in conference, three House and two Senate.

First Extraordinary Session, 1984

The First Extraordinary Session of 1984 of the Sixty-sixth Legis~
lature convened on May 19, 1984, and adjourned sine die on that
date.

The Proclamation and amended Proclamation of the Governor
convening the session contained three items of business for con-
sideration.
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iv FOREWORD

There were four House bill and six Senate bills introduced. The
Legislature passed all six Senate bills, of which two were vetoed
by the Governor leaving a net of four bills enacted into law.

There was one Senate concurrent resolution offered and adopted.
There were two House resolutions introduced, of which both were
adopted. Four Senate resolutions were introduced and adopted.

This volume will be distributed as provided by sections thirteen
and nineteen, article one, chapter four of the code of West Virginia.
These acts may be purchased from the Division of Purchases,
Department of Finance and Administration, State Capitol, Charles-
ton, West Virginia.

DoNALD L. Korp, Clerk
House of Delegates
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MEMBERS OF THE HOUSE OF DELEGATES

Speaker—Clyde M. See, Jr.

REGULAR SESSION, 1584

OFFICERS
, Moorefield

Speaker Pro Tem—ULarry E. Schifano, Morgantown
Clerk—Donald L. Kopp, Clarksburg
Sergeant at 4Arms—Qce W. Smith, Jr., Fairmont
Doorkeeper—Dannie Wingo, Yukon

District Name Address
First ... wivocvveeeeoe—eoe. Joseph B. Cipriani (D) wecveveeeeee . Weirton
Sam Love (D) Weirton
Second Roy E. Givcns (D) .. Wellsburg
Bernard V. Kelly (D) .. . _ . Weirton
Thied e Thais Blatnik (D) . e Wheeling
David B. McKmlcy (R) ................ - Whecling
Paul J, Otte (R) Wheeling
Fourth ... . .. Larry Wiedebusch (D) ... ... .. Glen Dale
Albert D, Yanni (D) e . Glen Dale
Fifth .. Joseph M. Ballouz (D) v oo New Martinsville
Sixth e Larry D. Swann (R) West Union
Seventh ... .ooeeeeeee . Gregory K. Smith (D) . St Marys
Bighth oo - Joseph P. Albright (D) eeevesaee—anwe Parkersburg
Stephen C. Bird (D) . Parkersburg
George E. Farley (D) . Parkersburg
William P. A. Nicely (R) Parkersburg
Sandy Rogers (R) ciioceaeeee——eee . Vienna
Ninth Marjorie H. Burke (D) eermeeemee Glenville
Robert H. Kidd (D) oo Sution
Tenth. ———~— Robert L. Sergent (D) e . Walton
Eleventh William F. Carmichael (R) ... ... Ripley
Twellth ...... William J. Artrip (D) .. Southside
James M. Casey (D) Pt. Pleasant
Charles H. Damron (D) Pt. Pleasant
Joan McCallister (D) e e Winflield
‘Thirteenth ..o . Robert L. Childers (D) et —eeemeee Huntington
Sue A. Davis (D) Huntington
Robert Chambers (D) Huntington
Patricia Q. Hartman (D) .. Huntington
Charles M. Polan, J1. (D) . Huntington
Forest Underwood (D) .._ . Huntington
Fourteenth ... ... Burnie Roger Crabtree (D) —..... .. Genoa
Tommy Toler {D) Wayne
Fifteenth ..o e Itvine Damron (D) .o weeeveeeemeeeereee.e. . Leniore
James Simpkins (D) Meador
Sixteenth ... .. Sammy D. Dalton (D) .ooooeeeeeee— ... Harts
Joe C. Ferrell (D) . Logan
Charles Gilliam (D) oo Logan
R. L. McCormick (D) e, Logan
Seventeenth oneeeeeceerereeee. Robert L, Mullett (D) oo vveeeeee. Peytona
Eighteenth ... ... Ermest C. Moore (D) eoev oo eeeee.. Thorpe
Rick Murensky (D) Welch
Nineteenth ... ......._.. 'Fred E. Decker (D) . meereereeme—eeee Pineville
Bruce Q. Williams (D) ———— ° {:1- S 12 ]
Twentieth . Donald Ancllo (D) . Bramwell
Gilbert E. Bailey (D) _ ... - Princeton
Richard D. Flanigan (D) Princeton
Tony E. Whitlow (D) Kellysville

Twenty-first ... ...

W. Marion Shiflet (D)

Union

' Appointed a member of the House of Delegates January S 1984. to {ill the vacancy

cteated by the resignation of the Honoiable Morris L.
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Meadows.






MEMBERS OF THE SENATE

REGULAR SESSION, 1984

OFFICERS

President—Warren R. McGraw, Pineville
President Pro Tem—James L. Davis, Fairmont
Clerk—Todd C. Willis, Logan
Sergeant at Arms—Emery Woodall, Harmlin
Doorkeeper—Aubrey R. Grizzell, St. Albans

District Name Address
First coeoeevveeeeeee. John G, Chernenko (D) v, Wellsburg
1Gary A. Sacco (D) Whecling
Second . —ooeoeeeeeee.. Thomas E. Loehr (D) ... .. New Martinsville
*Dan Tonkovich (D) Benwood
Third e e Keith Burdette (D) Parkersburg
*Sam White (R) . St. Marys
Fourth.. ... .. Oshel B. Craigo (D) cceoon—oee . _  Hurricane
*Orton A. Jones (R) Spencer
Fifth e ceceen e veecmane o *Homer ‘Heck {D) RS & . ¢ -1: !4 )
Robert R. Nelson (D) ... —evceeoceeee oo Huntington
Sixth e - H. Truman Chafin (D) ... __ .. . Williamson
SLacy Wright, Jr. {D) wemeeeee e Bradshaw
Seventh ... .. _ J Robert Rogers(D) .. . _ Madison
*Earl Ray Tomblin (D) ... e Chapmanville
Eighth John 831" Boettner, Jr. (D) Charleston
*Mario J. Palumbo (D) ... Charlcston
Niath o iiiicemeee. *Warren R, McGraw (D) coeeee— — Pineville
Ted T. Stacy (D) Beckicy
Tenth ....covm v e *Qdell H, Hullman (D) . .. coeeeeceeeceeeee. Princeton
Frederick L. Parker (D) oo Greenville
Eleventh . .........ccueeee.. *Robert K. Holliday (D) .coeeeeceeee . Qak Hill
Ralph D. Williams (D) ...ocecoeeeoeeeee. Rainelle
Twellth oo eeee *Jae Spears (D) .. . Elkins .
Larry A, Tucker (D) reeceeicemeeemeeeeee. . Summiersyille
Thirtcenth ... *Jean Scott Chace (D) . —  Weston
Gino R. Colombo (D) .. e Clarksburg
Fourteenth ......oooeeeeoeee... Stephen L, Cook (D) oo eeeveee—. MoTRaNtOWN
*James L. Davis (D) Fairmont
Fiftcenth . ... *Gerald W. Ash (D) Terra Alta
C. N. Harman (R) Grafton
Sixteenth . ...... ceeeoeeos eeeeoe. Sondra Moore Lucht (D) oo Martinsburg
Wernon C. Whitacre (D) .. High View
Seventeenth ... ... Darrell E. Holmes (D) . Charleston
3Tod J. Kaufman (D) .. Charleston

1 Appointed a member of the Scnate December 29, 1982, to fill
the resignation of the Honorable Patiick McCune.

2 Appointcd a member of the Senate December 15, 1982, to fil
the resignation of the Honorable Marltcy O. Swuggers, Jr.

3 Appointed a member of the Scnate December 10. 1982, to fill
the resignation of the Honorable Robert E. Wise, Jr.

& Elected in 1980, All others clected in 1982,

(D) Dcmocrats

(R) Rcpublicans . 3
Total e e e 14

[ xviii ]

the vacancy created by
the vacancy created by

the vacancy created by



STANDING COMMITTEES OF THE SENATE
Regular Session, 1984

Agriculture

Parker (Chairman), Lucht (Vice Chairman), Chace, Huffman,
Rogers, Spears, Tucker, Whitacre and Jones.

Banking and Insuranmce

Heck (Chairman), Tucker (Vice Chairman), Chafin, Craigo, Kauf-
man, Loehr, Palumbo, Rogers, Tomblin, Whitacre, Williams, Har-
man and White.

Confirmations

Tomblin (Chairman), Kaufman (Vice Chairman), Ash, Burdette,
Chace, Colombo, Davis, Loehr, Parker, Tonkovich, Tucker, Williams
and Harman.

Education

Holliday (Chairman), Heck (Vice Chairman), Ash, Boettner,
Burdette, Chace, Colombo, Cook, Lucht, Nelson, Palumbo, Parker,
Sacco, Stacy and Jones.

Elections

Palumbo (Chairman), Rogers (Vice Chairman), Chafin, Cher-
nenko, Colombo, Cook, Huffman, Kaufman, Parker, Sacco and
White.

Energy, Industry and Mining

Cook (Chairman), Stacy (Vice Chairman), Boettner, Burdette,
Chafin, Chernenko, Davis, Heck, Holmes, Kaufman, Nelson, Harman

and White.

Finance

Nelson (Chairman), Loehr (Vice Chairman), Burdette, Cher-
nenko, Colombo, Cook, Craigo, Holmes, Kaufman, Lucht, Parker,
Spears, Tomblin, Tonkovich, Whitacre, Williams, Wright and Har-
man,
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XX SENATE COMMITTEES

Government Operations

Stacy (Chairman), Loehr (Vice Chairman), Boettner, Cook,
Craigo, Holliday, Lucht, Nelson and Jones.

Health
Chace (Chairman), Huffman (Vice Chairman), Ash, Boettner,

Cook, Craigo, Davis, Holliday, Lucht, Spears, Stacy, Williams and
Jones.

Interstate Cooperation

Davis (Chairman), Palumbo (Vice Chairman), Burdette, Huff-
man, Spears, Wright and Harman.

Judiciary

Boettner (Chairman), Chafin (Vice Chairman), Ash, Burdette,
Chace, Craigo, Davis, Heck, Holliday, Huffman, Lucht, Palumbo,
Rogers, Sacco, Stacy, Tucker, Jones and White.

Labor

Holmes (Chairman), Chernenko (Vice Chairman), Heck, Holliday,
Huffman, Sacco, Stacy, Wright and Jones.

Local Government

Burdette (Chairman), Sacco (Vice Chairman), Chafin, Cher-
nenko, Holmes, Huffman, Loehr, Williams and Harman.

Military

Spears {Chairman), Colombo (Vice Chairman), Chernenko, Heck,
Palumbo, Rogers, Whitacre, Harman and White.

Natural Resources

Williams (Chairman), Craige (Vice Chairman), Colombo, Cook,
Holmes, Kaufman, Lucht, Palumbo, Parker, Rogers, Sacco, Tom-~
blin, Tucker, Whitacre and Jones.

Public Institutions

Davis (Chairman), Ash (Vice Chairman), Chace, Holliday, Holmes,
Spcars, Stacy, Tomblin, Whitacre, Wright and Harman.






STANDING COMMITTEES OF THE
HOUSE OF DELEGATES
Regular Session, 1984

Agriculture and Natural Resources

Neal (Chairman of Agriculture), Burke (Vice Chairman), Ballouz
(Chairman of Natural Resources), Steptoe (Vice Chairman), Artrip,.
Bailey, I. Damron, Doyle, Ferrell, Hutchinson, Jordan, Koury,
Leary, Manchin, McCallister, Moore, Murphy, Sluss, Starcher,
Stewart, Toler, Whitlow, Harman, Shaffer and Springston.

Baunking and Insurance

Gilliam (Chairman of Banking), McCormick (Vice Chairman),
Riffle (Chairman of Insurance), Goff (Vice Chairman), Anello, Bird,
Blatnik, Crookshanks, C. Damron, Farley, Flanigan, Hamilton,
Hartman, Love, Miller, Murensky, Roop, Schifano, Smith, Toney,
F. Underwood, Williams, Faircloth, McKinley and Shanholtz.

Constitutional Revision

Wehrle (Chairman), Dalton (Vice Chairman), Brown, Casey,
Chambers, Cipriani, C. Damron, Farley, Feinberg, Flanigan, Ful-
len, Hamilton, Hatcher, Humphreys, Johnson, Knight, Koury, Love,
MacCorkle, E. Martin, J. Martin, Neal, Harman, Otte and Rogers.

Education

Sattes (Chairman), Hartman (Vice Chairman), Ashcraft, Bailey,
Brown, Givens, Hagedorn, Johnson, Kidd, Koury, Lewis, McCallis-
ter, McCormick, Miller, Minard, Muilett, Murphy, Sergent, Spencer,
Theiling, Toler, Yanni, Conley, Rogers and Shanholtz.

Finance

Polan (Chairman), Farley (Vice Chairman), Anello, Artrip, Blat-
nik, Bledsoe, Burke, Childers, Dalton, Goff, Hutchinson, Jordan,
E. Martin, Murensky, Neal, Riffle, Seacrist, Simpkins, Smith, Star-
cher, Toney, Wehrle, Faircloth, Nicely and Teets.

{ xxii }






xxiv House oF DELEGATES COMMITTEES

Roads and Transportation

Yanni (Chairman), Simpkins (Vice Chairman), Ashcraft, Bled-
soe, Burke, Crabtree, Dalton, Decker, Feinberg, Ferrell, Hagedorn,
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LEGISLATURE OF WEST VIRGINIA

ACTS

REGULAR SESSION, 1984

CHAPTER 1

(Com. Sub. for H, B. 1278—By Delegate Manchin and Delegate Smith)

{Passed February 23, 1984; in effect ninety days from passage.
Approved by the Governor.]

AN ACT to amend chapter sixteen of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, by adding
thereto a new article, designated article two-f, relating to the
performing of abortion upon unemancipated minors generally
and requiring parental notification prior to performing any
such abortion; certain legislative findings and a statement of
legislative intent with respect thereto; providing for the def-
inition of certain terms used; requiring parental notification
prior to performing abortion upon unemancipated minor
in certain cases; the manner of and the time which such
notification is to be given; providing for the waiver of such
notification in certain cases; waiver of notification when any
such minor objects to notification and certain procedures
relating to such waiver; petition to the circuit court for such
waiver; the contents of such petition; the duties of the attorney
general and of the clerk of the circuit court with respect
thereto; requiring that such petition and the proceedings held
thereon and all records relating thereto are to be confidential;
providing for the appointment of an attorney to represent the
minors in certain cases; the payment of such attorney and
limitation upon such payment; requiring that the hearing upon
such petition be held without delay and for the speedy ren-
dering and entry of judgment upon such petition; requiring
a waiver to be issued by the court upon certain findings;
establishing review procedures by the supreme court of ap-
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peals or by any justice thereof; the effect of any court-ordered
waiver of such notification; filing fees not required in any such
court proceedings; providing that notification requirements are
not required in certain cases of emergency; requiring that
certain reports with respect to abortions performed upon
unemancipated minors are to be filed with the department
of health and the contents of such reports; clarifying that no
physician or other person may be required to perform or
assist in any abortion; providing criminal penalties for the
violation of said article and for exceptions thereto in certain
cases; and the severability of the provisions of said article.

Be it enacted by the Legislature of West Virginia:

That chapter sixteen of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended by adding thereto
a new article, designated article two-f, to read as follows:

ARTICLE 2F. PARENTAL NOTIFICATION OF ABORTIONS PER.
FORMED ON UNEMANCIPATED MINORS.

§16-2F-1. Legislative findings and intent.

§16-2F-2, Definitions.

§16-2F4. Parental notification reguired for abortions performed on un-
emancipated minors; waiver; notice to minor of right of petition
to circuit court; minor to be referred for counseling.

§16-2F-4. Waiver of notification; petition to circuit court; contents of peti-
tion; duties of attorney general and circuit clerk; confidentiality
of proceedings; appointment of counsel and limitation of com-
pensation; findings required to be made by court; petition to
supreme courl; waiver of certain fees.

§16-2F-5. Emergency exception from notification requirements.

§16-2F-6. Reporting requirements for physician.

§16-2F-7. Article not to be construed to require abortion.

§16-2F-8. Penalties,

§16-2F-9. Severability.

§16-2F.1. Legislative findings and intent.

The Legislature finds that immature minors often lack the
ability to make fully informed choices that take into account
both immediate and long-range consequences of their actions;
that the medical, emotional and psychological consequences
of abortion are serious and of indeterminate duration, partic-
ularly when the patient is immature; that in its current
abortion policy, as expressed in Bellotti v. Baird, 443 U.S. 622
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(1979) and H. L. v. Matheson, 450 U.S. 398 (1981), the
United States Supreme Court clearly relies on physicians’
commitment to consider all factors, physical and otherwise,
before performing abortions on minors; that parents ordinarily
possess information essential to a physician’s exercise of his
best medical judgment concerning their child; and that par-
ents who are aware that their minor daughter has had an
abortion may better ensure that the minor receives adequate
medical attention after her abortion. The Legislature further
finds that parental consultation regarding abortion is usually
desirable and in the best interest of the minor.

The Legislature further finds in accordance with the U.S.
Supreme Court’s decision in Bellotti v. Baird, 443 U.S.
622 (1979), and H. L. v. Matheson, 450 U.S. 398 (1981),
that there exists important and compelling state interests (i)
in protecting minors against their own immaturity, (ii) in
fostering the family structure and preserving it as a viable
social unit, and (iii} in protecting the rights of parents to
rear their own chiidren in their own household.

It is, therefore, the intent of the Legislature to further
these interests by enacting this parental notice provision.

§16-2F.2. Definitions.

1
2
3
4
5
6
7
8

9
10

11
12
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For purposes of this article, unless the context in which
used clearly requires otherwise:

(1) “Minor” means any person under the age of eighteen
years who has not graduated from high school.

(2) “Unemancipated minor” means any minor who is
neither married nor who has been emancipated pursuant to
applicable federal law or as provided by section twenty-seven,
article seven, chapter forty-nine of this code.

(3) “Actual notice” means the giving of notice directly, in
person or by telephone.

(4) “Constructive notice” means the giving of notice by
certified mail to the last known address of the parents or legal
guardian, return receipt requested.
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(5) “Abortion” means the use of any instrument, medicine,
drug or any other substance or device with intent to terminate
the pregnancy of a female known to be pregnant and with
intent to cause the expulsion of a fetus other than by live
birth: Provided, That nothing in this article shall be construed
so as to prevent the prescription, sale or transfer of intrauterine
contraceptive devices or other contraceptive devices or other
generally medically accepted contraceptive devices, instru-
ments, medicines or drugs for a female who is not known to be
pregnant and for whom such contraceptive devices, instru-
ments, medicines or drugs were prescribed by a physician
solely for contraceptive purposes and not for the purpose of
inducing or causing the termination of a known pregnancy.

§16-2F-3. Parental notification required for abortions performed

on unemancipated minors; waiver; notice to minor

of right of petition to circuit court; minor to be re-
ferred for counseling,

(a) No physician may perform an abortion upon an un-
emancipated minor unless such physician has given or caused
to be given at least twenty-four hours actual notice to one of
the parents or to the legal guardian of the pregnant minor of
his intention to perform the abortion, or, if the parent or
guardian cannot be found and notified after a reasonable effort
so to do, without first having given at least forty-eight hours
constructive notice computed from the time of mailing to the
parent or to the legal guardian of the minor: Provided, That
prior to giving the notification required by this section, the
physician shall advise the unemancipated minor of the right of
petition to the circuit court for waiver of notification: Pro-
vided, however, That any such notification may be waived by

a duly acknowledged writing signed by a parent or the guard-
ian of the minor,

(b) Upon notification being given to any parent or to the
legal guardian of such pregnant minor, the physician shall
refer such pregnant minor to a counselor or caseworker of
any church or school or of the department of human services
or of any other comparable agency for the purpose of arrang-
ing or accompanying such pregnant minor in consultation with
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her parents. Such counselor shall thereafter be authorized to
monitor the circumstances and the continued relationship of
and between such minor and her parents.

(c) Parental notification required by subsection (a) of this
section may be waived by a physician, other than the physician
who is to perform the abortion, if such other physician finds
that the minor is mature enough to make the abortion decision
independently or that notification would not be in the minor's
best interest: Provided, That such other physician shall not be
associated professionally or financially with the physician pro-
posing to perform the abortion.

§16-2F-4. Waiver of notification; petition to circuit court; cone
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tents of petition; duties of attorney general and cir-
cuit clerk; confidentiality of proceedings; appointment
of counsel and limitation of compensation; findings
required to be made by court; petition to supreme
court; waiver of certain fees.

(a) A minor who objects to such notice being given to.
her parent or legal guardian may petition for a waiver of
such notice to the circuit court of the county in which the
minor resides or in which the abortion is to be performed,
or to the judge of either of such courts. Such minor may so
petition and proceed in her own right or, at her option, by
a next friend.

{(b) Such petition need not be made in any specific form
and shall be sufficient if it fairly sets forth the facts and
circumstances of the matter, but shall contain the following
information:

(i) The age of the petitioner and her educational level;
(ii) The county and state in which she resides; and

(iii) A brief statement of petitioner’s reason or reasons for
the desired waiver of notification of the parent or guardian
of such minor petitioner.

No such petition shall be dismissed nor shall any hearing
thereon be refused because of any defect in the form of the
petition.
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(¢) Upon the effective date of this article or as soon
thereafter as may be, the attorney general shall prepare
suggested form petitions and accompanying instructions and
shall make the same available to the several clerks of the
circuit courts. Such clerks shall see that a sufficient number
of such suggested form petitions and instructions are avail-
able in the clerk’s office for the use of any person desiring
to use the same for the purposes of this section.

(d) All proceedings held pursuant to this article shall be
confidential and the court shall conduct all such proceedings
in camera. The court shall inform the minor petitioner of
her right to be represented by counsel and that if she is
without the requisite funds to retain the services of an at-
torney, that the court will appoint an attorney to represent
her interest in the matter. If the minor petitioner desires
the services of an attorney, an attorney shall be appointed
to represent such minor petitioner, if she advises the court
under oath or affidavit that she is financially unable to retain
counsel. Any attorney appointed to represent such minor peti-
tioner shall be appointed and paid for his services pursuant
to the provisions of article twenty-one, chapter twenty-nine
of this code: Provided, That the pay to any such attorney

pursuant to such appointment shall not exceed the sum of
one hundred dollars.

(e) The court shall conduct a hearing upon the petition
without delay, but in no event shall the delay exceed the next
succeeding judicial day, and the court shall render its decision
immediately upen its submission and, in any event, an order
reflecting the findings of fact and conclusions of law reached
by the court and its judgment shall be endorsed by the judge
thereof not later than twenty-four hours following such sub-
mission and shall be forthwith entered of record by the clerk
of the court. All testimony, documents and other evidence
presented to the court, as well as the petition and any orders
entered thereon and all records of whatsoever nature and kind
relating to the matter shall be sealed by the clerk and shall
not be open to any person except upon order of the court
and, then, only upon good cause being shown therefor. A
separate order book for the purposes of this article shall be
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maintained by such clerk and shall likewise be sealed and
not open to inspection by any person save upon order of the
court for good cause shown.

(f) Notice as required by section three of this article shall
be ordered waived by the court if the court finds either:

(1) That the minor petitioner is mature and wel! informed
sufficiently to make the decision to proceed with the abortion
independently and without the notification or involvement
of her parent or legal guardian, or

(2) That notification to the person or persons to whom
such notification would otherwise be required would not be
in the best interest of the minor petitioner.

(g) If or when the circuit court, or the judge thereof,
shall refuse to order the waiver of the notification required
by section three of this article, a copy of the petition and
all orders entered in the matter and all other documents
and papers submitted to the circuit court, may be presented
to the supreme court of appeals, or to any justice thereof
if such court then be in vacation, and such court or justice
if deemed proper, may thereupon order the waiver of notifica-
tion otherwise required by section three of this article. The
supreme court of appeals or justice thereof shall hear and
decide the matter without delay and shall enter such orders
as such court or justice may deem appropriate.

(h) If either the circuit court or the supreme court of
appeals, or any judge or justice thercof if either of such
courts be then in vacation, shail order a waiver of the notifica-
tion required by section thrge of this article, any physician
to whom a certified copy of said order shall be presented may
proceed to perform the abortion to the same extent as if
such physician were in compliance with the provisions of said
section three and, notwithstanding the fact that no notification
is given to either the parent or legal guardian of any such
unemancipated minor, any such physician shall not be subject
to the penalty provisions which may be prescribed by this
article for such failure of notification.

(i) No filing fees may be required of any minor who
avails herself of any of the procedures provided by this section.
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§16-2F-5. Emergency exception from notification requirements.
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The notification requirements of section three of this article
do not apply where there is an emergency need for an abortion
to be performed if the continuation of the pregnancy consti-
tutes an immediate threat and grave risk to the life or health
of the pregnant minor and the attending physician so certifies
in writing setting forth the nature of such threat or risk and
the consequences which may be attendant to the continuation
of the pregnancy. Such writing shall be maintained with the
other medical records relating to such minor which are main-
tained by the physician and the facility at which such abortion
is performed.

§16-2F-6. Reporting requirements for physician.
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Any physician performing an abortion upon an unemanci-
pated minor shall provide the department of health a written
report of the procedure within thirty days after having per-
formed the abortion. The department of health shall provide
reporting forms for this purpose to all physicians and health
facilities required to be licensed pursuant to article five-b of
this chapter. The following information, in addition to any
other information which may be required by the department
of health, regarding the minor receiving the abortion shall be
included in such reporting form:

(1) Age;

(2) Educational level;

(3) Previous pregnancies;

(4) Previous live births;

(5) Previous abortions;

(6) Complications, if any, of the abortion being reported;

(7) Reason for waiver of notification of the minor’s parent
or guardian, if such notice was waived; and

(8) The city and county in which the abortion was per-
formed.

Any such report shall not contain the name, address or
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other information by which the minor receiving the abortion
may be identified.

§16-2F-7. Article not to be construed to require abortion.

§1
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Nothing in this article, nor in any order issued pursuant
thereto, shall require that a physician perform an abortion or
that any person be required to assist in the performance of an
abortion if such physician or person, for any reason, medical
or otherwise, does not wish to perform or assist in such
abortion.

-2F-8. Penalties.

Any person who knowingly performs an zbortion upon an
unemancipated minor in violation of this article or who know-
ingly fails to conform to any requirement of this article shall
be guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than five hundred dollars nor more
than one thousand dollars or imprisoned in the county jail not
more than thirty days, or both fined and imprisoned.

§16-2F-9. Severability,

1
2
3
4

The provisions of subsection (cc), section ten, article two,
chapter two of this code shall apply to the provisions of this
article to the same extent as if said subsection were set forth
in extenso herein.

CHAPTER 2

{Com. Sub. for S. B. 63—By Senator Whitacre)

[Passed February 8, 1984: in effcct ninety days from passage. Approved by the Governor.]

AN

ACT to amend article four, chapter fifty-five of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section thirty-one-a, relating to the resolution of boundary
disputes; providing a method of such resolution through
the services of land surveyors or professional engineers;
corrective deeds with respect thereto; and clarifying that
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method of resolution is not exclusive remedy with respect
to such disputes.

Be it enacted by the Legislature of West Virginia:

That article four, chapter fifty-five of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and adding thereto a new section, designated sec-
tion thirty-one-a, to read as follows:

ARTICLE 4. EJECTMENT.

§55-4-31a. Resolution of boundary disputes; corrective deeds;

Ce 10U WN -

petition for ascertainment and designation of
boundary line or lines of real estate.

Where a survey has been made to establish the boundary
to a parcel of land and there is a dispute between two or
more owners of the land so surveyed as to the location of
the boundary as located by such surveyor, the surveyor
may make or cause to be made a review of the appropri-
ate deeds of the parcels of land involved to determine the
correct property description and location of the line.

If there is not sufficient evidence at the site of the par-
cels involved to ascertain the true location of the boun-
dary line, the parties to the dispute may secure the judg-
ment and knowledge of another licensed land surveyor or
surveyors or registered professional engineer or engineers
as to the true location. If an agreement is reached be-
tween all of the owners of the land involved in the dis-
pute, then a straw deed or deed of correction shall be
made, with the signatures of all parties affixed thereto.

If after the intervention of the additional surveyor or
surveyors, engineer or engineers, there still exists a dis-
pute as to the location of the boundary line, then any
party may bring an action pursuant to section thirty-one
of this article in the circuit court of the county where the
land is located to ascertain the true location of the boun-
dary line: Provided, That in any such action no party to
such action shall be permitted to introduce into evidence
any agreement with respect to the boundary dispute be-
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tween two or more parties to the action if such agreement
is not embodied in a corrective or straw deed executed
by the parties.

Nothing in this section shall prevent or be deemed a
condition precedent to the institution of an action under
section thirty-one of this article,

Y
-

CHAPTER 3

{Com. Sub. for H. B. 1220—By Delegate Albright and Delegate Feinberg}

[Passed March 10, 1984; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact article four, chapter forty-eight of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended; and to amend and reenact section one, article
three, chapter forty-nine of said code, all relating to adoption
procedures generally; defining terms; setting forth who may
adopt; providing procedure for consent; when consent Tre-
quired; establishing that consent to adopt or relinquishment of
parental rights authorizes person to consent to medical treat-
ment of child; providing procedure for consent by infant; when
consent or relinquishment may be revoked; exceptions; re-
quirements of consent or relinquishment form; limiting fees
to services rendered and requiring court approval of same;
delivery of child for adoption; filing of petition; exception;
order pendente lite; requirements of petition; providing for an
appendix; establishing notice requirements; describing court
procedures; recordation of order; prohibiting disclosure of the
record except in certain instances; establishing when identifying
and nonidentifying information may be disclosed; information
forwarded to registrar of vital statistics; issuance of birth
certificate; effect of order as to relations between parents and
child as to rights of inheritance, including intestacy of adopted
child; modifying certain terms to conform to new terminology;
setting forth procedure for revocation of adoption; providing for
the adoption of adults; jurisdiction of courts; prohibiting cer-
tain contractual agreements; providing procedure for consent
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to adoption by child welfare agencies or the state department
of human services; and establishing notice requirements when

termination of parental rights are sought by such agency or
department.

Be it enacted by the Legislature of West Virginia:

That article four, chapter forty-eight of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended and
reenacted; and that section one, article three, chapter forty-nine of
said code be amended and reenacted, all to read as follows:

Chapter /
48. Domestic Relations.
49, Child Welfare,

CHAPTER 48. DOMESTIC RELATIONS.
ARTICLE 4. ADOPTION.

§48-4-1. Definitions.

§48-4-2, Who may adopt.

§48-4-3, Consent.

§48-4-4. Consent by infants.

§48-4.5. Revocation of consent or relinquishment for adoption; when given;
requirements; professional fees; itemization of fees.

§48-4-6.  Delivery of child for adoption; filing of petition.

§48-4-7.  Petition and appendix.

§48-4-8, Notice.

848-4-9. Proceedings.

§48-4-10. Recordation of order; fees; disposition of records; names of adopt-
ing parents and persons previously entitled to parental rights
not to be disclosed; disclosure of identifying and nonidentifying

information; certificate for state registrar of vital statistics; birth
certificate.

§48-4-11. FEffect of order as to relations of parents and child and as to

rights of inheritance; intestacy of adopted child.
§48-4-12. Revocation of adoption.

§48-4-13, Adoption of adults,
§48-4-14. Jurisdiction of courts.
§48-4-15. Contracts limiting or restraining adoptions.

§48-4-1. Definitions.

1 As used in this article, unless the context otherwise re-
2 quires:

3 (a) A “legal father” is, before adoption, the male person
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a circuit court of the county wherein such person or persons
reside for a decree of adoption of any minor child or person

who may be adopted by the petitioner or petitioners under
section thirteen of this article,

~4-3. Consent.

(a) The mother and legal father or determined father shall
consent to the adoption by a writing acknowledged as in the
case of deeds, unless the parental rights of such person have
been previously terminated, abandoned or permanently relin-
quished, or the person is under disability solely because of
age. If the parental rights have been previously terminated,
abandoned or permanently relinquished, the court shall so
determine before awarding the decree of adoption. If the
person is under disability, the court may decree the adoption
if it determines (1) that the parental rights of the persons
have been previously terminated, abandoned or permanently
relinquished, (2) that the person is incurably insane, or (3)

the disability arises solely because of age and an otherwise valid
consent has been given.

(b) Any consent to adoption or relinquishment of parental

rights shall authorize the prospective adopting party to consent
to medical treatment of the child.

(c) If all persons entitled to parental rights of the child
sought to be adopted are deceased or have been deprived of
the custody of the person of such child by law, then and in
such case, the written consent, acknowledged as aforesaid,
of the legal guardian of such child or those having at the time
the legal custody of the child shall be obtained and so pre-
sented, and if there be no legal guardian nor any person having
the legal custody of the child, then such consent must be ob-
tained from some discreet and suitable person appointed by
the court or judge thereof to act as the next friend of such
child in the adoption proceedings.

(d) If one of the persons entitled to parental rights of
the child sought to be adopted is deceased, only the consent
or relinquishment of the surviving person entitled to parental
rights shall be required.
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§48-4-4. Consent by Infants.

1 A consent signed by a person less than eighteen years
2 of age shall be specifically reviewed and approved by the
3 court. If it appears that the person giving such consent is
4 under cighteen years of age at the time of the filing of the
5 petition, a guardian ad litem shall be appointed to assure that
6 the interests of the infant be protected. The court may re-
7 quire the infant to appear in camera, to satisfy the court of
8 the propriety of the consent, or require a deposition to be
9 taken, but neither shall be a prerequisite to a valid decree
10 of adoption.

§48-4-5. Revocation of consent or relinquishment for adoption;
when given; requirements; professional fees; itemization
of fees,

1 (a) Parental consent or relinquishment of legal custody
2 for adoption purposes, if given prior to the expiration of
3 seventy-two hours after the birth of the child, may be revoked
4 Dby such parent within ten days after the birth of the child.
5 [Except where a court of competent jurisdiction finds that
6 such consent or relinquishment for adoption was obtained by
7 fraud or duress, no consent or relinquishment of legal custody
8 for adoption of a child, whether given by an adult or a minor,
9 shall be revocable: Provided, That a relinquishment of legal
10 custody for adoption of a child given by a minor to a licensed
11 private child welfare agency or to the state department of
12 human services shall be revocable unless the relinquishment
13 was given in compliance with section one, article three,
14 chapter forty-nine of the code: Provided, however, That the
15 foregoing proviso shall not be construed as precluding a
16 minor from consenting to the adoption of his or her child
17 by an individual or individuals.

18 (b) No parental consent or relinquishment of legal custody
19 for adoption purposes shall be valid unless it sets forth that
20 the person executing the document has a legal right to revoke
21 the same, and sets forth the method by which the same may
22 be revoked, including the name and location of the person to
23 contact in the event the person desires to exercise his or her
24 right of revocation. Additionally, in the case of a birth
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mother, no such consent or relinquishment shall be valid
unless it sets forth that she has been informed of the avail-
ability of counseling services with respect to her decision
and that she has also been informed of the services and
assistance available to her if she chooses to keep her child.

(c) Any payment to physicians, attorneys, adoption agen-
cies or to any other person involved in the adoption process
shall be limited to cover fees from services rendered and such
fees shall be approved by the court.

§48-4-6. Delivery of child for adoption; filing of petition.

1
2
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(a) Whenever a person delivers a child for adoption the
person first receiving such child and the prospective adopt-
ing parent or parents shall be entitled to receive from such
person a written recital of all known circumstances surround-
ing the birth, medical and family medical history of the
child, and an itemization of any facts or circumstances un-
known or requiring further development.

(b) The person or persons receiving a child for adoption
shall, unless good cause is shown, immediately file a petition
for adoption, with or without all requisite consents, and
the court may, in its discretion, enter an order authorizing
such petitioner or petitioners to assume all responsibility for
the care, custody and control of such child, pendente lite, in-
cluding the right to consent to medical treatment, which decree
shall not be denied except for good cause set forth in the
order.

848-4-7. Petition and appendix.
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(a) The petition shall set forth the name, age and place
of residence of the petitioner or petitioners, and of the
child, and the name by which the child shall be known;
whether such child be possessed of any property and a full
description of the same, if any; and whether the petitioner
or petitioners know the identity of the persons entitled to
parental rights or, that the same are unknown to the petitioner
or petitioners. An effort shall be made to obtain medical and
social information, and that information, along with all non-
identifying information about the birth, shall accompany the
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petition and be made a part of the nonidentifying information
to be sealed in the court file. The petition shall be duly
verified according to law.

(b) If the person petitioning for adoption is less than
fifteen years older than the child sought to be adopted, such
fact shall be set forth specifically in the petition. In such
case, the court shall grant the adoption only upon a specific
finding that notwithstanding the differences in age of the
petitioner and child, such adoption is in the best interests of
the child: Provided, That when the petitioner seeks to adopt
a child of his or her spouse, such specific finding shall not be
required and an adoption shall not be denied on the sole
basis of proximity in age. In addition, the petition shall set
forth such of the facts concerning the circumstances of the
birth of the child as the petitioner or petitioners are in-
formed. Either the petition, the various consents attached
thereto or filed in the cause, or an appendix signed by counsel
or other credible persons shall fully disclose all that is known
about the parentage of the child.

§48-4.8. Notice.
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(a) Unless waived by a writing acknowledged as in the
case of deeds or by other proper means, notice of the adoption
proceeding shall be served on any person entitled to parental
rights of a child prior to its adoption who has not signed either
a consent for the adoption of the child or a relinquishment of
custody of such child, or whose parental rights have not

otherwise been terminated.

In addition, notice shall be given to any putative or un.
known father who has asserted or exercised parental rights
and duties to and with such child and who has not consented
or relinquished any parental rights and such rights have not
otherwise been terminated, or who has not had reasonable
opportunity before or after the birth of the child to assert or
exercise such rights: Provided, That if such child is more
than six months old at the time such notice would be re-
quired and such father has not asserted or exercised his
parental rights and he knew the whereabouts of the child,
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then such father shall be presumed to have had reasonable op-
portunity to assert or exercise such rights.

(b) Such notice shall be served on each such person
at least twenty days before the date of the final hearing
in the adoption proceeding and shall inform the person that
his or her parental rights, if any, may be terminated in the
proceeding and that such person may appear and defend any
such rights within twenty days of such service. In the case of
any such person who is a nonresident or whose whereabouts
are unknown, service shall be achieved (1) by personal service,
(2) by registered or certified mail, return receipt requested,
postage prepaid, to the person’s last-known address, with in-
structions to forward, or (3) by publication. If personal service
is not acquired, then if the person giving notice shall have any
knowledge of the whereabouts of the person to be served, in-
cluding a last-known address, service by mail shall be first
attempted as herein provided. Any such service achieved by
mail shall be complete upen mailing and shall be sufficient
service without the need for notice by publication. In the
event that no return receipt is received giving adequate evi-
dence of receipt of the notice by the addressee or of receipt of
the notice at the address to which the notice was mailed or
forwarded, or if the whereabouts of the person are unknown,
then the person required to give notice shall file with the court
an affidavit setting forth the circumstances of any attempt to
serve the notice by mail, and the diligent efforts to ascertain
the whereabouts of the person to be served. If the court deter-
mines that the whereabouts of the person to be served cannot
be ascertained and that due diligence has been exercised to
ascertain such person’s whereabouts, then the court shall
order service of such notice by publication as a Class II publi-
cation in compliance with the provisions of article three, chap-
ter fifty-nine of the code, and the publication area shall be
the county where such proceedings are had, and in the county
where the person to be served was last known to reside. The
notice shall state the court and its address but not the names of
the adopting parents. In the case of a person under disability,
service shall be made on the person and his personal repre-
sentative, or if there be none, on a guardian ad litem.
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In the case of service by publication or mail or service on
a personal representative or a guardian ad litem, the person
shall be allowed thirty days from the date of the first publi-
cation or mailing or such service on a personal representative
or guardian ad litem in which to appear and defend such
parental rights.

§48-4-9. Proceedings.

(a) When the cause has matured for hearing but not sooner
than six months after the child has resided continuously in
the home of the petitioner or petitioners, the court shall decree
the adoption if:

(1) It determines that no person retains parental rights
in such child except the petitioner and the petitioner’s spouse,
or the joint petitioners;

(2) That all applicable provisions of this article have been
complied with;

(3) That the petitioner is or the petitioners are fit persons
to adopt the child; and

(4) That it is in the best interests of the child to order
such adoption.

(b) The court or judge thereof may adjourn the hearing
of such petition or the examination of the parties in interest
from time to time, as the nature of the case may require.
Between the time of the filing of the petition for adoption
and the hecaring thereon, the court or judge thereof shall,
unless the court or judge otherwise finds that one or more
of the petitioners is related by blood or marriage to the
child or to persons previously entitled to parental rights, and
the court otherwise directs, cause a discreet inquiry to be
made to determine whether such child is a proper subject
for adoption and whether the home of the petitioner or
petitioners is a suitable home for such child. Any such in-
quiry, if directed, shall be made by any suitable and discreet
person not related to either the persons previously entitled
to parental rights or the adoptive parents, or by an agency
designated by the court, or judge thereof, and the results
thereof shall be submitted to the court or judge thereof
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court or judge thereof shall make an order reciting the
facts proved and the name by which the child shall thereafter
be known, and declaring and adjudging that from the date of
such order, the rights, duties, privileges and relations, there-
tofore existing between the child and those persons previously
entitled to parental rights, shall be in all respects at an
end, and that the rights, duties, privileges and relations be-
tween the child and his or her parent or parents by adoption
shall thenceforth in all respects be the same, including the
rights of inheritance, as if the child had been born to such
adopting parent or parents in lawful wedlock, except only as
otherwise provided in this article: Provided, That no such
order shall disclose the names or addresses of those persons
previously entitled to parental rights.

§48-4-10. Recordation of order; fees; disposition of records; names

of adopting parents and persons previously entitled
to parental rights not to be disclosed; disclosure of
identifying and nonidentifying information; certificate
for state registrar of vital statistics; birth certificate.

(a) The order of adoption shall be recorded in a book
kept for that purpose, and the clerk shall receive the same fees
as in other cases. All records of proceedings in adoption
cases and all papers and records relating to such proceedings
shall be kept in the office of the clerk of the circuit court
in a sealed file, which file shall be kept in a locked or sealed
cabinet, vault or other container and shall not be open to
inspection or copy by anyone, except as otherwise provided in
this article, or upon court order for good cause shown. No
person in charge of adoption records shall disclose the names
of the adopting parent or parents, the names of persons pre-
viously entitled to parenial rights, or the name of the adopted
child, except as otherwise provided in this article, or upon
court order for good cause shown. The clerk of the court
keeping and maintaining the records in adoption cases shall
keep and maintain an indsx of such cases separate and
distinct from all other indices kept or maintained by him,
and the index of adoption cases shall be kept in a locked
or sealed cabinet, vault or other container and shall not be
open to inspection or copy by anyone, except as otherwise
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provided in this article, or upon court order for good cause
shown. Nonidentifying information, such as a description of
family members and medical histories, may be provided to the
adoptive parents and the adopted child by submitting a duly
acknowledged request to the clerk of the court. The clerk
may charge the requesting party for copies of any documents,
as provided in section eleven, article one, chapter fifty-nine of
this code.

(b) Identifying information may only be obtained with
the duly acknowledged consent of the mother or the legal or
determined father who consented to the adoption or whose
rights were otherwise relinquished or terminated, together
with the duly acknowledged consent of the adopted child upon
reaching majority, or upon court order for goed cause shown.
Such duly acknowledged consents may be filed with the
clerk of the court, at any time after the adoption, autherizing
release of identifying information. Any person previously
entitled to parental rights may from time to time submit addi-
tional social or medical information which, notwithstanding
other provisions of this article, shall be inserted into the
record by the clerk of the court.

(c) Immediately upon the entry of such crder of adoption,
the court shall direct the clerk thereof forthwith to make
and deliver to the state registrar of vital statistics a certificate
under the seal of said court, showing:

(1) The date and place of birth of the child, if known;

(2) The name of the mother of the child, if known, and
the name of the legal or determined father of the child, if
known;

(3) The name by which said child has previously been
known;

(4) The names and addresses of the adopting parents;

(5) The name by which the child is to be thereafter
known; and

(6) Such other information from the record of the adoption
proceedings as may be required by the law governing vital
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statistics and as may enable the state registrar of vital statistics
to carry out the duties imposed upon him by this section.

(d) Upen receipt of the certificate, the registrar of vital
statistics shall forthwith issue and deliver by mail to the
adopting parents at their last-known address and to the clerk
of the county commission of the county wherein such order of
adoption was entered, a birth certificate in the form prescribed
by law, except that the name of the child shown in said certifi-
cate shall be the name given him by the order of adoption.
The clerk shall record such birth certificate in the manner set
forth in section twelve, article five, chapter sixteen of this
code.

§48-4-11. Effect of order as to relations of parents and child and
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as to rights of inheritance; intestacy of adopted child.

(a) Upon the entry of such order of adoption, any person
previously entitled to parental rights, any parent or parents
by any previous legal adoption, and the lineal or collateral
kindred of any such person, parent or parents, except any
such person or parent who is the husband or wife of the
petitioner for adoption, shall be divested of all legal rights,
including the right of inheritance from or through the adopted
child under the statutes of descent and distribution of this
state, and shall be divested of all obligations in respect to the
said adopted chiid, and the said adopted child shall be free
from all Jegal obligations, including obedience and mainten-
ance, in respect to any such person, parent or parents. From
and after the entry of such order of adoption, the adopted
child shall be, to ali intents and for all purposes, the legitimate
issue of the person or persons so adopting him or her and
shall be entitled to all the rights and privileges and subject
to all the obligations of a natural child of such adopting par-
ent or parents,

(b) For the purpose of descent and distribution, from and
after the entry of such order of adoption, a legally adopted
child shall inherit from and through the parent or parents
of such child by adoption and from or through the lineal or
collateral kindred of such adopting parent or parents in the
same manner and to the same extent as though said adopted
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child were a natural child of such adopting parent or parents,
but such child shall not inherit from any person entitled to
parental rights prior to the adoption nor their lineal or col-
lateral kindred, except that a child legally adopted by a
husband or wife of a person entitled to parental rights prior
to the adoption shall inherit from such person as well as from
the adopting parent. If a legally adopted child shall die
intestate, all property, including real and personal, of such
adopted child shall pass, according to the statutes of descent
and distribution of this state, to those persons who would
have taken had the decedent been the natural child of the
adopting parent or parents.

§48-4-12. Revocation of adoption.
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(a) A mother, a legal or determined birth father, or a
guardian of a child, who did not consent to the adoption of
such child, or-any person entitled to notice as provided in
section eight of this article, or subsections (b) and (c),
section one, article three, chapter forty-nine of this code,
who was not served with notice as provided in said provisions,
may, at any time within one year after learning of or having
reasonable opportunity to learn of the adoption, apply by
petition to the court in which the adoption was granted,
praying that the adoption be vacated. The court to which
such application is made shall fix a date and time for a hearing,
shall cause notice thereof to be given to the person or per-
sons or agency who were permitted to adopt such minor,
and, at the time so fixed, shall hear the petitioner and all
parties interested, and may vacate or affirm the adoption in
its discretion. Any party interested may appeal to the supreme
court of appeals from the decision of the court in the matter,
as in other civil cases.

(b) When any minor has been adopted, he may, within
one year after becoming of age, sign, seal and acknowledge
before proper authority, in the county in which the order of
adoption was made, a dissent from such adoption, and file
such instrument of dissent in the office of the clerk of the
court which granted said adoption and the clerk of the
county commission of such county, and such clerks shall
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record and index the same. Upon the filing of such instru-
ment of dissent the adoption shall be vacated.

§48-4-13. Adoption of adults.
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Any adult person who is a resident of West Virginia may
petition the circuit court or any other court of record having
jurisdiction of adoption proceedings for permission to adopt
one who has reached the age of eighteen years or over,
and, if desired, to change the name of such person. The
consent of the person to be adopted shall be the only con-
sent necessary. The order of adoption shall create the same
relationship between the adopting parent or parents and the
person adopted and the same rights of inheritance as in the
case of an adopted minor child. If a change in name is de-
sired, the adoption order shall so state.

§48-4-14, Jurisdiction of courts.
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In counties where the circuit court does not sit as a juvenile
court, concurrent jurisdiction in adoption proceedings is here-
by extended to such juvenile courts.

§48-4-15. Contracts limiting or restraining adoptions.
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Any contract, agreement or stipulation which endeavors
to deny to any person or persons the right to petition for
adoption of any person, or which endeavors to alter the time
or manner of adoption as provided in this article, is con-
trary to the public policy of the state and such portion of
any contract, agreement or stipulation is null and void and
of no effect.

CHAPTER 49, CHILD WELFARE.

ARTICLE 3. CHILD WELFARE AGENCIES,

§49-3-1. Consent by agency or department to adoption of child;
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statement of relinquishment by parent; petition to ter-
minate parental rights,

(a) Whenever a child welfare agency licensed to place
children for adoption or the state department of human
services shall have been given the permanent care, custody
and guardianship of any child and the rights of the mother
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and the rights of the legal, determined, putative or unknown
father of such child shall have been terminated by order of a
court of competent jurisdiction or by a legally executed relin-
quishment of parental rights, the child welfare agency or de-
partment of human services may consent to the adoption of
such child pursuant to the provisions of article four, chapter
forty-eight of this code, regulating adoption proceedings. The
mother and the legal or determined father of a child, or the
mother if the father is putative or unknown, may relinquish the
child to a child welfare agency licensed to place children for
adoption, or to the department of human services, by a written
statement acknowledged as deeds are required to be acknow-
ledged by law: Provided, That if either of the parents of such
child is under eighteen years of age, such relinquishment shall
not be valid unless and until the same shall have been approved
in writing by a judge of a court having jurisdiction of adop-
tion proceedings in the county in which such parent may
reside or in which such relinquishment is made.

(b) (1) Whenever the mother has executed a relinquish-
ment pursuant to this section, and the legal, determined,
putative or unknown father, as those terms are defined pur-
suant to the provisions of section one, article four, chapter
forty-eight of this code, has not executed a relinquishment,
the child welfare agency or state department of human services
may, by verified petition, seek to have said father’s rights
terminated based upon the grounds of abandonment or neglect
of said child.

(2) Unless waived by a writing acknowledged as in the
case of deeds or by other proper means, notice of the petition
shall be served on any person entitled to parental rights
of a child prior to its adoption who has not signed a relinquish-
ment of custody of such child.

(3) In addition, notice shall be given to any putative or un-
known father who has asserted or exercised parental rights and
duties to and with such child and who has not consented or
relinquished any parental rights and such rights have not
otherwise been terminated, or who has not had reasonable
opportunity before or after the birth of the child to assert
or exercise such rights: Provided, That if such child is more
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than six months old at the time such notice would be re-
quired and such father has not asserted or exercised his parental
rights and he knew the whereabouts of the child, then such
father shall be presumed to have had reasonable opportunity
to assert or exercise such rights.

(c) Upon the filing of the wverified petition seeking to
have the father’s rights terminated, the court shall set a
hearing on said petition. A copy of the petition and notice
of the date, time and place of the hearing on said petition
shall be personally served on him at least twenty days prior
to the date set for the hearing.

Such notice shall inform the person that his parental rights,
if any, may be terminated in the proceeding and that such
person may appear and defend any such rights within twenty
days of such service. In the case of any such person who is a
nonresident or whose whereabouts are unknown, service shall
be achieved (1) by personal service, (2) by registered or certi-
fied mail, return receipt requested, postage prepaid, to the
person’s last-known address, with instructions to forward, or
(3) by publication. If personal service is not acquired, then if
the person giving notice shall have any knowledge of the
whereabouts of the person to be served, including a last-known
address, service by mail shall be first attempted as herein
provided. Any such service achieved by mail shall be com-
plete upon mailing and shall be sufficient service without the
need for notice by publication. In the event that no return
receipt is received giving adequate evidence of receipt of the
notice by the addressee or of receipt of the notice at the address
to which the notice was mailed or forwarded, or if the where-
abouts of the person are unknown, then the person required to
give notice shall file with the court an affidavit setting forth
the circumstances of any attempt to serve the notice by mail,
and the diligent efforts to ascertain the whereabouts of the
person to be served. If the court determines that the where-
abouts of the person to be served cannot be ascertained -and
that due diligerice has been exercised to ascertain such person’s
whereabouts, then the court shall order service of such notice
by publication as a Class IT publication in compliance with
the provisions of article three, chapter fifty-nine of the code,
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and the publication area shall be the county where such pro-
ceedings are had, and in the county where the person to be
served was last known to reside. In the case of a person under
disability, service shall be made on the person and his per-

sonal representative, or if there be none, on a guardian ad
litem.

In the case of service by publication or mail or service
on a personal representative or a guardian ad litem, the person
shall be allowed thirty days from the date of the first publi-
cation or mailing of such service on a personal representative

or guardian ad litem in which to appear and defend such
parental rights.

(d) A petition under this section may be instituted in the
county where the child resides or where the child is living.

(e) If the court finds that the person certified to parental
rights is puilty of the allegations set forth in the petition,
the court shall enter an order terminating his parental rights
and shall award the full care, custody and control of said child
to the petitioner.

e
>

CHAPTER 4

{H. B. 1218—By Delegate Knight and Delegate Faircloth)

[Passed March 6, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article one, chapter nineteen of the code of West

Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section three-a,
relating to continuing and reestablishing the rural resource
division of the department of agriculture.

Be it enacted by the Legislature of West Virginia:

That article one, chapter nineteen of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new section, designated section three-a, to read
as follows:
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ARTICLE 1. DEPARTMENT OF AGRICULTURE.
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1-3a. Rural resource division continued and reestablished.

After having conducted a performance and fiscal audit
through its joint committee on government operations, pur-
suant to section nine, article ten, chapter four of this code, the
Legislature hereby finds and declares that the rural resource
division of the department of agriculture should be continued
and reestablished. Accordingly, notwithstanding the provi-
sions of section four, article ten, chapter four of this code,
the rural resource division of the department of agriculture
shall continue to exist until the first day of July, one thousand
nine hundred ninety.

i
v

CHAPTER 5

(H B. 2076—By Delegate Burke}

[Passed March 10, 1984; in effect from passage. Approved by the Governor.]

AN ACT to amend article one, chapter nineteen of the code of West

Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section four-b,
relating to the department of agriculture; duties of commis-
sioner; and authorizing the commissioner to increase certain
fees by rules to a maximum.

Be it enacted by the Legislature of West Virginia:

That article one, chapter nineteen of the code of West Virginia,

1

one thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new section, designated section four-b, to read
as follows:

ARTICLE 1. DEPARTMENT OF AGRICULTURE.

§19-1-db. Authority of commissioner to increase certain fees by

rule or regulations.

The commissioner is hereby authorized to promuigate and



30

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35
36
37
38

AGRICULTURE [Ch. 5

adopt rules and regulations, in accordance with the
provisions of chapter twenty-nine-a of this code, fixing
dues for permits, licenses, certificates, registrations and lab-
oratory tests when, in the opinion of the commissioner, it
becomes necessary to increase these fees in order to cover the
costs of providing the services involved or issuing the permits,
licenses, certificates or registrations applicable: Provided, That
this authority is granted only with regard to the following sec-
tions and articles of this chapter and may be exercised by the
commissioner up to a maximum extent of causing all such
fees, as the same exists on the first day of January, one thou-
sand nine hundred eighty-four, to be doubled:

Section six, article two-a (permits for public markets),
section ten, article two-a (licensing of weighmen and auction-
eers); section eleven, article two-a (grading, classifying or
standardizing license); section fourteen, article two-a (testing
and inspection of livestock for infectious disease); section four,
article two-b (license for commercial slaughterer, etc.); section
six, article two-c (auctioneer license); section one, article three
(commission merchant license); section four, article five-a
(warehouse operation license); section two, article nine-a (per-
mit to feed garbage to swine); section three, article ten-a
(certificate to sell eggs); section five, article eleven (permit
to manufacture or purchase milk and cream); section nine,
article twelve (certificate of nurserymen, etc.); section six,
article fourteen (fees for feed inspection); section two, article
fifteen (registration fee for commercial fertilizer); section
four, article fifteen (inspection fees for commercial fertilizers);
section two, article fifteen-a (registration of agricultural iiming
material); section four, article fifteen-a (inspection fee for
liming material); and section three, article sixteen (fees for
sale of seeds).

Any money collected by the commissioner as a result of
any fee increases pursuant to rule or regulation authorized
by this section shall be deposited in the same fund or funds
with the state treasurer and expended in the same manner as
those fees collected prior to the enactment of this section.
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CHAPTER 6

(H. B. 1271—By Delegate Faircloth and Delegate Wiedsbusch)

(Passed March 6, 1984; in effect ninety days from passage. Approved by the Govemnor.]

AN ACT to amend and reenact section one, article two-b, chapter
nineteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to continuing and
reestablishing the meat inspection program of the department of
agriculture.

Be it enacted by the Legislature of West Virginia:

That section one, article two-b, chapter nineteen of the code of
West Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 2B. INSPECTION OF ANIMALS, MEAT AND MEAT PRO-
DUCTS.

§19-2B-1. Purpose and construction; continuation of meat inspec-
tion program.

1 Subject to the provisions of subsection (a), section
2 seven hereof, the basic purpose of this article is to pro-
3 vide for the inspection, labeling and disposition of animals,
4 carcasses, meat, meat food products and meat by-products
5 which are to be sold or offered for sale through commercial
6 outlets for human consumption, the licensing of commercial
7 slaughterers, custom slaughterers and processors, and the
8 inspection of slaughterhouses and processing plants located
9 in the state of West Virginia. This article, being intended to
10 protect the health of the citizens of West Virginia, shall be
11 liberally construed.

12 After having conducted a performance and fiscal audit
13 through its joint committee on government operations, pur-
14 suant to section nine, article ten, chapter four of this code,
15 the Legislature hereby finds and declares that the meat
16 inspection program should be continued and reestablished.
17 Accordingly, notwithstanding the provisions of section four,
18 article ten, chapter four of this code, the meat inspection pro-
19 gram shall continue to exist until the first day of July, one
20 thousand nine hundred ninety.
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CHAPTER 7

(Com. Sub, for H. B. 1003—By Delegate Steptoe)

[Passed February 23, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter nineteen of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, by adding
thereto a new article, designated article two-g, relating to
providing a short title for the article and declaring its purpose;
defining certain terms; providing for authorization of the tree
fruit industry self-improvement assessment board by refer-
endum; providing for conducting the referendum and announec-
ing the results; providing for termination of the program by
referendum; creating the tree fruit industry self-improvement
assessment board to administer the program; requiring the board
to annually report on its activities to the Legislature; autho-
rizing the board to promulgate necessary rules and regulations;
providing for assessments on tree fruit sales and for refunds of
assessments to producers who demand them in writing; provid-
ing penalties for failure to collect or remit assessments; provid-
ing for the severability of provisions of this article; and pro-
viding for termination of the program if it is not reviewed and
continued by the Legislature.

Be it enacted by the Legislature of West Virginia:

That chapter nineteen of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended by adding thereto
a new article, designated article two-g, all to read as follows:

ARTICLE 2G. TREE FRUIT INDUSTRY SELF-IMPROVEMENT AS-
SESSMENT PROGRAM.

§19-2G-1.  Short Title.

§19-2G-2.  Purpose.

§19-2G-3.  Definitions.

§19-2G-4.  Authorization of program by referendum.

§19.2G-5. Termination of program by referendum.

819-2G-6. Tree fruit industry self-improvement assessment board; adminis-
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§19-2G-9.  Penalties.
§19-2G-10. Termination of program by law.
§19-2G-1. Short Title.

1 This article shall be known and may be cited as the Tree
2 Fruit Industry Self-Improvement Act of 1684.

§19-2G-2. Purpose,.

1 The purpose of this article is to enhance and promote sales
2 of tree fruits in the state and thereby enhance the profit po-
3 tential of the state’s tree fruit industry. This article furthers
4 that purpose by providing support for efforts to solve prob-
5 lems in tree fruit crop health, production and marketing; by
6 providing support for research and education activities related
7 to the production and marketing of tree fruits and by inform-
8 ing and educating the public concerning the value and bene-
9 fits of tree fruits or products made from tree fruits.
§19-2G-3. Definitions.
1 As used in this article the following terms shall have these
2 meanings, unless the text clearly specifies otherwise:
3 (a) “Tree fruit industry self-improvement assessment
4 board” or “board” means those persons appointed by the
5 governor in the manner provided for in section six of this
6 article;
7 (b) “Commissioner” means the commissioner of agricul-
8 ture of the state of West Virginia and his duly authorized agent
9 or agents;
10 (c) *“Person” means any individual, partnership, corpora-
11 tion, association, fiduciary or other group of persons whether
12 organized or not;
13 (d) “Producer” means any person in the business of pro-
14 ducing tree fruits for direct sale to consumers or for sale
15 to processors for ultimate sale as tree fruit products; and
16 (e) “Tree fruit industry self-improvement assessment pro-
17 gram” or “program” means those activities of the board de-
18 signed to promote the state’s tree fruit industry including, but
19 not limited to, receiving and disbursing assessment funds, ac-
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cepting gifts and grants from any private source, supporting
tree fruit research, developing production and marketing
practices, and sponsoring industry and public education efforts.

§19-2G-4. Authorization of program by referendum.

(a) The provisions of sections six, seven, eight, nine and ten
of this article shall not be implemented until sixty days after
passage of a referendum creating a board. A referendum shall
be passed when voted for by a majority of the tree fruit pro-
ducers participating in the referendum. If any such referendum
is proposed and defeated, no subsequent referendum may be
held for at least two years following the date the initial refer-
endum was defeated.

(b) Upon receipt of a petition signed by not less than fifty
producers, the commissioner shall call a public hearing in ac-
cordance with the provisions of chapter twenty-nine-a of this
code. The subject of this hearing shall be whether a referendum
should be held and the amount of the proposed assessment. If
a majority of those producers present at the hearing are in favor
of the referendum and agree on a proposed assessment, the
commissioner shall notify producers of the date of the pending
referendum by publishing a notice on not less than three differ-
ent days in not less than two newspapers of general circulation
in the state. The commissioner shall also publish notice of the
pending referendum in such other places and in such other
manner as he considers necessary.

(c) Producers shall vote at polling places designated by
the commissioner and provided in each county for that pur-
pose on ballots designed and furnished by the commissioner.
Ballots shall be furnished to producers for voting upon their
presentation of proof, such as tax assessment records, sales
receipts or income tax records, demonstrating that they are
bona fide producers as defined in section three of this article.
Records, receipts or other proof presented may be no more
than one year old. The commissioner shall announce the re-
sults of the referendum in not less than two newspapers of
general circulation in the state within seventy-two hours after
the polling places for the referendum are closed and shall

preserve all ballots for a period of one year after the referen-
dum is held.
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§19-2G-5. Termination of program by referendum.
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The commissioner shall provide for a referendum on con-
tinuation or cessation of the board within sixty days after
receiving a petition in writing signed by not less than thirty
producers requesting that the board be terminated. The
commissioner shall notify producers of the date of the pend-
ing referendum by publishing a notice on not less than three
different days in not less than two newspapers of general cir-
culation in the state. The commissioner shall also publish
notice of the pending referendum in such other places and in
such other manner as he considers necessary. Any referendum
held pursuant to this section five shall be conducted by the
commissioner as set forth in section (four) of this article. If
a majority of producers voting in the referendum vote for
continuation of the board the board shall be continued.
If less than a majority of the producers voting in the referen-
dum vote for continuation of the board the board shall
be terminated ninety days after the date of the referendum.
If such referendum is held and if as a result of that referen-
dum the program is continued, no subsequent referendum may
be held within two years after the referendum. Unencumbered
money left in the fund upon termination of the program shall
be deposited in the general fund of the state of West Virginia.

§19-2G-6. Tree Fruit industry self-improvement assessment board;

.
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administration of program; report to Legislature; rules
and regulations.

(a) There is hereby created a West Virginia tree fruit
improvement assessment board consisting of nine persons who
are residents of the state and citizens of the United States and
who are and have been actually engaged in the industry of
producing tree fruits for the preceding five years. The nine
persons who shall serve as members of the board shall be
appointed by the governor for terms of three years and may
serve successive terms: Provided, That the initial appoint-
ments of members of the board shall be three members to
serve for terms of one year each, three members to serve
for terms of two years each and three members to serve for
terms of three years each.
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(b) The governor shall make appointments to fill any vacan-
cies which may occur on the board and these appointments
shall be only for the unexpired term of the position on the
board. In making appointments to the board, the governor shall
consider the recommendations made by organizations and
groups in West Virginia which are concerned with or engaged
in the production of tree fruits for the purpose of marketing
tree fruits to consumers or processors. If the governor fails
to make an appointment within ninety days after the expiration
of any term or within ninety days after a vacancy occurs, the
board shall, with the concurrence of a majority of the mem-
bers still serving, make the necessary appointment. Each
member shall hold office until the expiration of his term or
until a successor is duly appointed and qualified.

(c) The board shall elect a chairman, a secretary and a
treasurer from its membership and shall meet at such times and
places as designated by call of the chairman or by a majority of
the board. All board meetings shall be held in accordance with
the state open meetings law. A stipend shall be paid to each
member from board collections not to exceed thirty-five dol-
lars per meeting for each meeting actually attended, and each
member shall be reimbursed for his actual expenses incurred
with respect to each meeting for room, meals and mileage in
the same amount as is provided for by the rules and regula-
tions promulgated by the governor for reimbursing state of-
ficials and employees of the state. No board member may
receive any other salary or compensation for his services.

(d) The board may contract for services, employ and dis-
charge employees, provide for such facilities and equipment as
are necessary for the employees to perform their duties and may
cooperate with other state or federal agencies or other organ-
izations whose activities may be beneficial to the purposes
of this article. The board may not expend funds to influence
legislation or for any political campaign.

(e) The board shall administer the tree fruit self-improve-
ment assessment program. All such activity shall be directed
toward increasing the sale of tree fruits produced in the state
without reference to any particular firm, individual, brand
or trade name.
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(f) The board shall submit a report, including a complete
fiscal accounting of its activities, to the Legislature not later
than the fifteenth day of January of each year.

(g) The board may promulgate such rules and regulations
as the board considers necessary to carry out the purposes
of this article after a public hearing following due notice to
all interested persons and compliance with the provisions of
the state administrative procedures set forth in chapter twenty-
nine-a of this code.

§19-2G-7. Assessment on sales; reimbursement for collecting.

1
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(a) All tree fruit markets, packers, processors, wholesalers,
dealers and other persons, excluding persons purchasing tree
fruits for their personal consumption or use, purchasing tree
fruits, including direct shipments from producers, shall deduct
the assessments stipulated in the authorizing referendum, pro-
vided for in section four of this article, from the settlement for
such tree fruit and to forward it within thirty days to the
treasurer of the board. Five percent of the funds so collected
shall be retained by the person remitting the funds as reim-
bursement for additional problems and costs.

(b) The board shall keep accurate records of the amounts
of assessments and the dates on which they are received, and
of the expenditures of funds and the dates on which they are
made. These records shall be preserved for at least five years.

§19-2G-8. Refunds.

1
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Any producer of tree fruits from whom an assessment
has been collected may demand and receive a refund of the
total amount of the assessment. The demand for a refund
must be made in writing to the board within thirty days of
the assessment and shall contain the name and address of
the producer, the amount of the assessment, the name and
address of the collecting agent, the date of sale and the invoice
number, The board or its administrative staff, upon deter-
mining that the assessment was paid by the producer, shall
make the refund.

§19-2G-9. Penalties,

1

When a person who should collect the assessment as
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provided in section seven of this article fails to do so or
fails to forward it to the treasurer of the board within thirty
days, the board shall certify that fact to the commissioner.
The commissioner shall write to the person informing him that
he has fifteen days to begin the collection or forwarding of
the assessment. The person may submit to the board a written
justification for nonpayment and upon receiving the justifica-
tion, the board may extend the allowable payment period. If
10 payment is not made within the fifteen-day period or any
11 extension thereof approved by the board, the commissioner
12 shall revoke any license or permit the person may have to
13 engage in the purchase or sale of agricultural products for
14 resale in the state. Any person whose license or permit is
15 revoked as provided for under this section shall not be eligible

16 for relicensing or for reissuance of his permit for a period
17 of three years.

o hh W

§19-2G-10. Termination of program by law.

1 This program shall be terminated on the first day of July,
2 one thousand nine hundred eighty-nine, unless a review of
3 the program’s functions is undertaken, pursuant to sections
4 nine, ten and eleven, article ten, chapter four of this code.

e

CHAPTER 8

{H. B. 1041—By Delegate Steptce)

[Passed March 10, 1984; in cffect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section nine-a, article twenty,
chapter nineteen of the code of West Virginia, one thousand
pine hundred thirty-one, as amended, relating to the impounding
of dogs, cats and other domesticated animals for rabies obser-
vation; confinement and quarantine; duty of officer or warden;
penalties.

Be it enacted by the Legislature of West Virginia:

That section nine-a, article twenty, chapter nineteen of the code
of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:
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ARTICLE 20. DOGS.

§19-20-9a. Dogs, cats, etc.; rahies observation.

[

Any person who owns or harbors any dog, cat or other
domesticated animal, whether licensed or unlicensed, which
bites any person, shall forthwith confine and quarantine the
animal for a period of fourteen days for rabies observation. If
such animal is not so confined and quarantined, the humane
officer, dog warden or sheriff may cause such animal to be
placed in the custody and care of a licensed veterinarian for
such purpose at the owner’s expense. The penalty for any
violation of this section shall be a fine of fifty dollars or con-
finement in the county jail for a period of no less than two nor
more than three days.
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CHAPTER 9

(Com. Sub. for 5. B. 154—By Senator Lucht)

{Passed March 10, 1984; in effect ninety days frcm passage. Approved by the Governor.}

AN ACT to amend and reenact section twelve, article twenty,
chapter nineteen of the code of West Virginia, one thou-
sand nine hundred thirty-one, as amended, relating to
dogs, cats or other pets; establishing the protection by law
of such dogs, cats or other pets; providing for the crimes
of killing, injuring, poisoning or stealing such pets; setting
forth criminal penalties; creating a right of action against
a person who kills or injures such pets; limiting the re-
covery in any such action in the case of a dog to the
assessed value of such dog; providing that no action or
prosecution may be maintained in the case of a dog unless
such dog shall have been duly registered; authorizing the
commissioner of agriculture to designate certain employees
to investigate certain activities; requiring that the results
of any such investigations be made available to the appro-
priate law-enforcement officers; providing for the enforce-
ment of this article by certain law-enforcement officers;
permitting such officers to charge fees for services ren-
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dered; and providing that such fees shall be paid from the
county’s dog and kennel fund.

Be it enacted by the Legislature of West Virginia:

That section twelve, article twenty, chapter nineteen of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 20. DOGS,

§19-20-12. Dogs, other animals and reptiles protected by law;
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unlawful killing thereof; aggrieved owner’s reme-
dy; penalties; penalties for unlawful stealing of
pets.

(a) Any dog which is registered, kept and controlled
as provided in this article or any dog, cat, other animal
or any reptile which is owned, kept and maintained as a
pet by any person, irrespective of age, shall be protected
by law; and any person who shall intentionally and un-
lawfully kill, injure or poison any such dog, cat, other -
animal or any reptile as specified above, or shall, in any
other manner, intentionally and unlawfully cause the
death or injury of any such dog, cat, other animal or any
reptile shall be guilty of a misdemeanor, and, upon con-
viction thereof, shall be ordered to provide public service
for not less than thirty nor more than ninety days, or
fined not more than three hundred dollars, or both. Any
person whose dog, cat, other animal or reptile as specified
herein shall be killed or injured wrongfully or unlawfully
by any other person shall have a right of action against
the person who shall so kill or injure such dog, cat, ani-
mal or reptile but in no case involving a dog can recovery
be had in excess of the assessed value of such dog.

(b) Any person who shall intentionally and unlawfully
steal a dog, cat, other animal or reptile as specified in
subsection (a) of this section, shall be guilty of a misde-
meanor, and, upon conviction thereof, shall be ordered to
provide public service for not less than thirty nor more
than ninety days or fined not less than three hundred
nor more than five hundred dollars, or both. Any per-
son violatin the provisions of this subsection shall for
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the second or subsequent offense, be guilty of a mis-
demeanor, and, upon conviction thereof, shall be con-
fined in the county jail for a period of not less than ninety
days nor more than six months, or shall be ordered to
provide public service for not more than one year, and
fined not less than five hundred nor more than one thou-
sand dollars. In no case can any action or prosecution
relating to a dog under the provisions of this section be
maintained if the dog concerned shall not have been duly
registered pursuant to the provisions of this article or
owned and kept pursuant to the provisions of this section
or owned and kept pursuant to the provisions of this
section at the time the cause of action shall have arisen.

(c) The commissioner of agriculture is hereby autho-
rized to designate such reascnable number of his present
employees as may be necessary to investigate alleged in-
cidents of the unlawful stealing of dogs, other domestic
animals or reptiles, alleged incidents of cruelty to such
animals or reptiles and the alleged incidents of the un-
lawful stealing of such animals or reptiles for the purpose
of sale to medical or other research companies. Such
deputies shall make the results of their investigations
known to any law-enforcement officers who have author-
ity to enforce the provisions of this article.

(d) It shall be the duty of all members of the depart-
ment of public safety, sheriffs and police officers to aid
in the enforcement of the provisions of this article, and,
for services rendered in the enforcement thereof, such
persons shall be entitled to fees in the amounts set forth
in section eight. Such fees shall be paid by the county
commission from the dog and kennel fund.

.

CHAPTER 10

{H. B. 1221—By Delegate Knight and Delegate Faircloth)

[Passed March 6, 1984: in ¢ffect nincty days frcm passage. Approved by the Governor.)

AN ACT to amend and reenact section four, article twenty-one-a,

chapter nineteen of the code of West Virginia, one thousand
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nine hundred thirty-one, as amended, relating to continuing and
reestablishing the state soil conservation committee.

Be it enacted by the Legislature of West Virginia:

That section four, article twenty-one-a, chapter nineteen of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 21A. SOIL CONSERVATION DISTRICTS.

§19-21A-4. State soil conservation committee,
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(a) There is hereby established, to serve as an agency
of the state and to perform the functions conferred upon it
in this article, the state soil conservation committee, The
committee shall consist of seven members. The following
shall serve, ex officio, as members of the committee: The
director of the state cooperative extension service; the direc-
tor of the state agricultural experiment station; the director
of the department of natural resources; and the state com-
missioner of agriculture, who shall be chairman of the com-
mittee.

The governor shall appoint as additional members of the
committee three representative citizens. The term of mem-
bers thus appointed shall be four years, except that of the
first members so appointed, one shall be appointed for a
term of two years, one for a term of three years and one
for a term of four years. In the event of a vacancy, ap-
pointment shall be for the unexpired term.

The committee may invite the secretary of agriculture of
the United States of America to appoint one person to serve
with the committee as an advisory member.

The committee shall keep a record of its official actions,
shall adopt a seal, which seal shall be judicially noticed,
and may perform such acts, hold such public hearings and
promulgate such rules and regulations as may be necessary
for the execution of its functions under this article.

(b) The state soil conservation committee may employ an
administrative officer and such technical experts and such
other agents and employees, permanent and temporary, as it
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may require, and shall determine their qualifications, duties
and compensation. The committee may call upon the at-
torney general of the state for such legal services as it
may require. It shall have authority to delegate to its
chairman, to one or more of its members, or to one or more
agents or employees, such powers and duties as it may deem
proper. The committee is empowered to secure necessary and
suitable office accommodations, and the necessary supplies
and equipment. Upon request of the committee, for the
purpose of carrying out any of its functions, the super-
vising officer of any state agency, or of any state institu-
tion of learning shall, insofar as may be possible, under
available appropriations, and having due regard to the needs
of the agency to which the request is directed, assign or
detail to the committee, members of the staff or personnel
of such agency or institution of learning, and make such
special reports, surveys or studies as the committee may
request.

(c) A member of the committee shall hold office so long
as he shall retain the office by virtue of which he shall be
serving on the committee. A majority of the committee shall
constitute a quorum, and the concurrence of a majority in
any matter within their duties shall be required for its
determination. The chairman and members of the committes
shall receive no compensation for their services on the
committee, but shall be entitled to expenses, including trav-
eling expcnses, necessarily incurred in the discharge of
their duties on the committee. The committee shall provide
for the execution of surety bonds for all employees and of-
ficers who shall be entrusted with funds or property; shall
provide for the keeping of a full and accurate public record
of all proceedings and of all resolutions, regulations and
orders issued or adopted; and shall provide for an an-
nual audit of the accounts of receipts and disbursements.

(d) In addition to the duties and powers hereinafter
conferred upon the state soil conservation committee, it
shall have the following duties and powers:

(1) To offer such assistance as may be appropriate to
the supervisors of soil conservation districts, organized as
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provided hereinafter, in the carrying out of any of their powers
and programs;

(2) To keep the supervisors of each of the several dis-
tricts, organized under the provisions of this article, in-
formed of the activities and experience of all other districts
organized hereunder, and to facilitate an interchange of advice
and experience between such districts and cooperation be-
tween them;

(3) To coordinate the programs of the several soil con-
servation districts organized hereunder so far as this may
be done by advice and consultation;

(4) To secure the cooperation and assistance of the
United States and any of its agencies, and of agencies of
this state, in the work of such districts;

(5) To disseminate information throughout the state con-
cerning the activities and programs of the soil conservation
districts organized hereunder, and to encourage the forma-
tion of such districts in areas where their organization is de-
sirable; ‘

(6) To accept and receive donations, gifts, contribu-
tions, grants and appropriations in money, services, materials
or otherwise, from the United States or any of its agencies,
from the state of West Virginia, or from other sources,
and to use or expend such money, services, materials or
other contributions in carrying out the policy and provisions
of this article, including the right to allocate such money,
services or materials in part to the various soil conserva-
tion districts created by this article in order to assist them in
carrying on their operations;

(7) To obtain options upon and to acquire by purchase,
exchange, lease, gift, grant, bequest, devise or otherwise,
any property, real or personal, or rights or interests therein;
to maintain, administer, operate and improve any properties
acquired, to receive and retain income from such property
and to expend such income as required for operation, main-
tenance, administration or improvement of such properties
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104 or in otherwise carrying out the purposes and provisions of
105 this article; and to sell, lease or otherwise dispose of any of
106 its property or interests therein in furtherance of the pur-
107 poses and the provisions of this article. Money received from
108 the sale of land acquired in the small watershed program shall
109 be deposited in the special account of the state soil con-
110 servation committee and expended as herein provided.

111 After having conducted a performance and fiscal audit
112 through its joint committee on government operations, pur-
113 suant to section nine, article ten, chapter four of this code,
114 the Legislature hereby finds and declares that the state soil
115 conservation committee should be continued and reestablished.
116  Accordingly, notwithstanding the provisions of section four,
117 article ten, chapter four of this code, the state soil conserva-
118 tion committee shall continue to exist until the first day of
119  July, one thousand nine hundred ninety.
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CHAPTER 11

(S. B. 665--By Senator Craigo and Senator Jones)
[Passed March 10, 1984; in effect ninety days from passage. Approved by the Govemor.]

AN ACT to amend chapter nineteen of the code of West Vir-
ginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new article, designated article twenty-
seven, relating to designation of the Mason County Re-
gional State Farm Museum as the West Virginia State
Farm Museum; ex officio members of board of directors;
rules and regulations.

Be it enacted by the Legislature of West Virginia:

That chapter nineteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article twenty-seven,
to read as follows:
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ARTICLE 27. WEST VIRGINIA STATE FARM MUSEUM.

§19-27-1. West Virginia State Farm Museum; ex officic mem-
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bers of the board of directors; rules and regula-
tions.

The corporation now known as “Mason County Re-
gional State Farm Museum” is hereby designated ‘“the
West Virginia State Farm Museum” with the exclusive
right to the use of said designation, after such amend-
ments as may be made necessary by such change of name,
if any, are made in its charter, constitution and bylaws.

The governor and commissioner of agriculture are
hereby made ex officio members of the board of directors
of said museum for the purpose of protecting the interests
of the state in the arrangement of the agriculture and
other exhibits.

The commissioner of agriculture is hereby empowered
to make and enforce rules and regulations for the purpose
of carrying out the provisions of this section.

e
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CHAPTER 12

(Com. Sub. for H. B, 1856—By Delegate Whitiow and Delegate Bailey)

[Passed March 6, 1984; in effect April 1, 1984. Approved by the Governor.]

AN ACT to amend article seven, chapter sixty of the code of West

Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section four-a, re-
lating generally to the licensure of private clubs by the West
Virginia alcohol beverage control commissioner; applications
for such licensure and the content thereof; requiring notice of
such application for clubs which are to be located within munici-
palities be given to the clerk or recorder of such municipalities
and the duties of such clerk or recorder with respect thereto; re-
port to the governing body of such municipality required and
the contents therecf; comments by such municipality to such
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commissioner with respect to such licensure and the authority
of the commissioner with respect thereto; and certain findings
required to be made by the commissioner if licensure is denied.

Be it enacted by the Legislature of West Virginia:

That article seven, chapter sixty of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by adding
thereto a new section, designated section four-a, to read as follows:

ARTICLE 7. LICENSES TO PRIVATE CLUBS.

§60-7-4a. Notice of application for license to be given to municipal
clerk or recorder; duties of clerk or recorder; con-
sistency with zoning and community development
programs; authority of commissioner.

1 A person intending to apply for a license to operate a
2 private club under the provisions of this article at any location
3 within a municipality shall file a notice of such intention with
4 the clerk or recorder of such municipality at least ten days
5 prior to filing an application for such a license with the
6 commissioner. Such notice shall include the address and a
7 general description of the premises to be licensed, the food
8 services to be offered and the patron capacity of the club. The
9 clerk or recorder of the municipality shall report such notice
10 to the governing body of such municipality at its next regular
11  meeting or special meeting to be held not sooner than two days
12  thereafter, together with a report of the zoning administrator
13 for such municipality, if any there be, as to whether:
14 (1) The proposed location of said private club is con-
15 sistent with the zoning ordinances as either a permitted use
16 or a conditional use of such premises; and

17 (2) The premises are situate in an area designated for
18 the use of community development block grant funds in the
19 municipality, and, if so situate, whether the planned use of the
20 premises is consistent with any plan adopted by the governing
21 body for revitalization or rehabilitation of such area.
22 Within ten days of such report, the governing body may
23 submit written comment upon such intended use to the com-
24 missioner, who shall deny the license upon a finding that
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the use of the premises is neither a permitted nor a con-
ditional use under the zoning ordinances of such municipality
and that the municipality provides within its business zones
suitable alternative locations. The commissioner may deny
the license upon a finding that such use is incompatible with
any plan adopted by the governing body for revitalization or
rehabilitation of the area wherein such premises are situate.
The municipality shall not unreasonably exclude a use of the
premises which is compatible with such plan or zoning or-
dinance solely because the use includes premises licensed under
this article.

-
>

CHAPTER 13

(Com. Sub. for H. B, 1C97—By Mr, Speaker, Mr. See, and Delegate |I. Damron)

[Passed February 3, 1984; in effect from passage. Approved by the Govemnor.]

AN ACT making a supplementary appropriation of public money out

of the treasury from the balance of the revenue sharing trust
fund remaining unappropriated for the fiscal year ending June
thirtieth, one thousand nine hundred eighty-four, to the Ad-
jutant General-—State Militia, Account No. 9782, supplement-
ing chapter twenty-nine, acts of the Legislature, regular session,

one thousand nine hundred eighty-three, known as the budget
bill.

WHEREAS, The Governor submitted to the Legislature the Execu-
tive Budget Document, dated January 11, 1984, which included a
statement for the Revenue Sharing Trust Fund; and

WHEREAS, It appears from such statement that there now remains
unappropriated a balance in the Revenue Sharing Trust Fund avail-

able

for further appropriation during the current fiscal year of

1983-84, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That chapter twenty-nine, acts of the Legislature, regular session,
one thousand nine hundred eighty-three, known as the budget bill,
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be supplemented by adding the following designated account and

[ine

1

2
3
4
5
6
7
8
9
10
11
12

AN

item thereto and with the same to read as follows:
TITLE 2. APPROPRIATIONS.
Section 10a. Appropriation from Revenue Sharing Trust Fund,

134—Revenue Sharing Trust Fund
Adjutant General—State Militia

Acct. No. 9782
1 Property Maintenance $ 74,000

The purpose of this supplementary appropriation bill is to
provide additional monevs to be available for expenditure
upon the effective date of the bill and in the current fiscal
year 1983-84. Any unexpended balance remaining at the
close of the fiscal year 1983-84, as to this item; is hereby
reappropriated for expenditure during the fiscal year 1984-85.

e
>

CHAPTER 14

(H. B. 1696—By Delegate Goff and Delegare Childers}

[Passed February 27, 1984; in effect from passage. Approved by the Governor.]

ACT making a supplementary appropriation of public money out
of treasury from the balance of the revenue sharing trust fund
remaining unappropriated for the fiscal year ending June
thirtieth, one thousand nine hundred eighty-four, to the In-
surance Commissioner, Account No. 9790, supplementing
chapter twenty-nine, acts of the Legislature, regular session,
one thousand nine hundred eighty-three, known as the budget
bill.

WHEREAS, The Governor submitted to the Legislature the Exe-
cutive Budget Document, dated January 11, 1984, which included a
statement for the Revenue Sharing Trust Fund; and

WHEREAS, It appears from such statement that there now remains
unappropriated a balance in the Revenue Sharing Trust Fund avail-

able

for further appropriation during the current fiscal year of 1983-
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84, a part of which balance is hereby appropriated by the terms of
this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That chapter twenty-nine, acts of the Legislature, regular session,
one thousand nine hundred eighty-three, known as the budget bill,
be supplemented by adding the following designated account and line
items thereto and with the same to read as follows:

1 TITLE 2. APPROPRIATIONS.

2 Section 102. Appropriations from Revenue Sharing Trust Fund.
3 135—Revenue Sharing Trust Fund

4 Insurance Commissioner

5 Acct. No. 9790

6 1 Personal Services $ 71,403
7 2 Current Expenses 6,272
8 3 Total $ 77,675

S The purpose of this supplementary appropriation bill is to
10 provide additional moneys to be available for expenditure upon
11 the effective date of the bill and in the current fiscal year
12 1983-84. Any unexpended balances of these items remaining
13 at the close of fiscal year 1983-84 are hereby reappropriated
14 for expenditure during the fiscal year 1984-85.

-
>

CHAPTER 15

{H. B. 2031—By Delegate Neal and Delagate Jordan)

[Passed March 6, 1984; in effect from passage. Approved by the Governor.]

AN ACT supplementing, amending and transferring amounts between
items of the existing appropriation of the Department of Cor-
rections—Central Office, Account No. 3680 and the Depart-
ment of Corrections—Correctional Units, Account No. 3770,
for the fiscal year ending the thirtieth day of June, one thousand
nine hundred eighty-four, as appropriated by chapter twenty-

r_
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nine, acts of the Legislature, regular session, one thousand nine
hundred eighty-three, known as the budget bill, and as such
accounts were amended by chapter twelve, acts of the Legis-
lature, first extraordinary session, one thousand nine hundred
eighty-three.

Be it enacted by the Legislature of West Virginia:

That items of the total appropriation of Account No. 3680 and
Account No. 3770, as appropriated by chapter twenty-nine, acts
of the Legislature, regular session, one thousand nine hundred
eighty-three, and as amended as aforesaid, be amended and trans-
ferred and with such items to thereafter read as follows:

1 TITLE 2. APPROPRIATIONS.
2 Section 1. Appropriations from General Revenue.
3 39— Department of Corrections—Central Office
4 Acct. No. 3680
State
General
Revenue
Fiscal Year
1983-84
5 5 Adult Female Offenders Contract ... 3 828,750
6 Current Expenses ........ $ 803,750
7 6 Total .. $ 1,651,135
8 41-—Department of Corrections—Corrections Units
9 Acct. No. 3770
State
General
Revenue
Fiscal Year
1983-84
10 2 Current Expenses . % 5,724,940

11 6 *Total $ 18,550,969
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The purpose of this supplementary appropriation bill is to
supplement, amend and transfer the sum of two hundred
thousand dollars, state general revenues, prior appropriated
to item five and the “Current Expenses” subitem thereof in
Account No. 3680 from the Central Office account to the
Correctional Units Account No, 3770 and item two thereof,
being the “Current Expenses” item; with no new moneys being
appropriated hereby. The amounts as newly itemized for ex-
penditure in such accounts, during the current fiscal year, one
thousand nine hundred eighty-four, shall be available for such
expenditure upon the effective date of the bill.

L 4

CHAPTER 16

(H. B. 2072—8y Delegate Neal)

[Passed March 10, 1984; in effect from passage. Approved by the Governor.)

AN ACT supplementing, amending and transferring amounts be-

tween items of the existing appropriation of the West Vir-
ginia Air Pollution Control Commission, Account No. 4760,
for the fiscal year ending the thirtieth day of June, one thou-
sand nine hundred eighty-four, as appropriated by chapter
twenty-nine, acts of the Legislature, regular session, one
thousand nine hundred eighty-three, known as the budget
bill.

Be it enacted by the Legislature of West Virginia:

That items of the total appropriation of Account No. 4760, as
appropriated by chapter twenty-nine, acts of the Legislature, regular
session, one thousand nine hundred eighty-three, known as the bud-
get bill, and being prior appropriated federal funds, be supplemented,
amended and transferred and with such items to thereafter read as

follows:
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1 TITLE 2. APPROPRIATIONS.
2 Section 2. Appropriations of federal funds.
3 5T—West Virginia Air Pollution Control Commission
4 Acct. No. 4760
Federal
Funds
Fiscal
Year
1983-84
5 1 Personal Services $717,704
6 3 Equipment 19,700
7 The purpose of this supplementary appropriation bill is to
8 supplement, amend and transfer certain moneys from one item

9 of the existing appropriation of federal funds for current
10 fiscal year, one thousand nine hundred eighty-four, to another
11 item of such appropriation for the designated spending unit,
12 with no new moneys being appropriated hereby. The amounts
13 as newly itemized for expenditure during such fiscal year shall
14 be available for expenditure upon the effective date of the bill.

e
v

CHAPTER 17

{H. B, 1568—By Delegate Polan)
[Passed February 27, 1984; in effect from passage. Approved by the Governor.]

AN ACT supplcmenting, amending and transierring amounts between
items of the existing appropriation of the West Virginia Rail-
road Maintenance Authority, Account No. 5690, for the fiscal
year ending the thirtieth day of June, one thousand nine
hundred eighty-four, as appropriated by chapter twenty-nine,
acts of the Legislature, regular session, one thousand nine
hundred eighty-three, known as the budget bill, and as such
account was amended by chapter twelve, acts of the Legis-
lature, first extraordinary session, one thousand nine hundred
eighty-three.
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Be it enacted by the Legislature of West Virginia:

That items of the total appropriation of Account No. 5690, as
appropriated by chapter twenty-nine, acts of the Legislature, regular
session, one thousand nine hundred eighty-three, and as amended
as aforesaid, and being both prior appropriated federal funds and
state general revenues, be supplemented, amended and transferred
and with such items to thereafter read as follows:

1 TITLE 2. APPROPRIATIONS.
2 Section 1. Appropriations from General Revenue.
3 72—West Virginia Railroad Maintenance Authority
4 Acct. No. 5690
State
Federal General
Funds Revenue

Fiscal Year Fiscal Year
1983-84 1983-84

5 I Personal Services ... $ — $ 522,614
6 2 Current Expenses ... $ 32,048

7 3 Repairs and Alterations ______. $ 167,952 $ 140,000
8 The purpose of this supplementary appropriation bill is to

9 supplement, amend and transfer certain moneys, both federal
I0 funds and state general revenue, prior appropriated, from
11 certain line items to certain other line items of the appropria-
12 tion, with no new moneys being appropriated hereby. The
13 amounts as newly itemized for expenditure during the current
14 fiscal year, one thousand nine hundred eighty-four, shall be
15 available for expenditure upon the effective date of the bill.

e
.

CHAPTER 18

(H. B. 1932—By Delegate Burke and Delegate Dalton)

[Passed February 29, 1984; in effect from passage. Approved by the Governor.]

AN ACT supplementing, amending and transferring amounts of
the total appropriations made from the state road fund to
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the state Department of Highways, Account No. 6700, for
the fiscal year ending June thirtieth, one thousand nine hundred
eighty-four, as appropriated by chapter twenty-nine, acts of
the Legislature, regular session, one thousand nine hundred
eighty-three, known as the budget bill.

Be it enacted by the Legislature of West Virginia:

That the total appropriations made from the state road fund
to the state Department of Highways, Account No. 6700, for the
fiscal year ending June thirtieth, cne thousand nine hundred eighty-
four, as appropriated by chapter twenty-nine, acts of the Legislature,
regular session, one thousand nine hundred eighty-three, known as
the budget bill, be supplemented, amended and transferred to read
as follows:

1 TITLE 2. APPROPRIATIONS.

2 Section 3. Appropriations from other funds.

3 83—State Department of Highways

4 Acct. No. 6700

5 TO BE PAID FROM STATE ROAD FUND
Federal Other
Revenue Revenue
Fiscal Fiscal

Year Year

1983-34 1983-84

6 1 Maintenance, Expressway,

7 2 Trunkline and Feeder ..._____.._. $— §$ 43,350,000
8 3 Maintenance, State Local Services — 64,047,000
9 4 Mainienance, Contract Paving and

10 5 Secondary Road Maintenance = — 23,000,000
11 6 Inventory Revolving ... .. ... — 1,500,000
12 7 Equipment Revolving ... . — 3,950,000
13 8 General Operations ... — 16,400,000
14 9 Debt Service s — 84,013,000
15 10 Interstate Construction ...._......_.. — 164,374,000
16 11 Other Federal Aid Programs .. . . — 100,600,000

17 12 Appalachian Program ___.. ... — 24,000,000
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13 Nonfederal Aid Construction ..___. — 9,446,000
14 TOTAL $— $534,680,000

The purpose of this bill is to supplement, amend and trans-
fer certain moneys from items of existing appropriations to
other items of such appropriations for the designated spending
unit, and to reflect the total spending authority of the spending
unit for the 1983-1984 fiscal year, with no new moneys being
appropriated hereby. The amounts as newly itemized for ex-
penditure in such fiscal year shall be available for expenditure
upon the effective date of this bill.

ol

CHAPTER 19

(H. B. 1509—8y Delegate Polan)

[Passed February 27, 1984; in effect from passage. Approved by the Governor.)

ACT supplementing, amending and transferring amounts be-
tween items of the existing appropriation of the Department of
Finance and Administration—Information Systems Services Di-
vision Fund, Account No. 8151, for fiscal year ending the
thirtieth day of June, one thousand nine hundred eighty-four,
as appropriated by chapter twenty-nine, acts of the Legislature,
regular session, one thousand nine hundred eighty-three, known
as the budget bill.

Be it enacted by the Legislature of West Virginia:

That items of the total appropriation of Account No. 8151, as
appropriated by chapter twenty-nine, acts of the Legislature, regular
sessiop, one thousand nine hundred eighty-three, be supplemented,
amended and transferred to read as follows:

~N N hWw N -

TITLE 2. APPROPRIATIONS.
Section 3. Appropriations from other funds.

91—Department of Finance and Administration—
Information Systems Services Division Fund

Acct. No. 8151
TO BE PAID FROM SPECIAL REVENUE FUND
2 Current Expenses ... .. cccimon we $ 5,483,477
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8 7 Public Employees Health

9

10
11
12
13
14
15
16
17

8 Insurance 240,784

The purpose of this supplementary appropriation bill is to
supplement, amend and transfer certain moneys from one
item of the existing appropriation to another item of such
appropriation for the designated spending unit, with no new
moneys being appropriated hereby. The amounts, as newly
itemized for expenditure during the fiscal year 1983-84, shall
be available for expenditure upon the effective date of the
bill.

Y
v

CHAPTER 20

(H. B. 1520—By Mr. Spezker, Mr. See, by request of the Executive)

[Passed March 7, 1984; in effect from passage. Approved by the Governor.]

AN ACT supplementing, amending, decreasing and causing to expire

into the state fund, general revenue of the state, certain unex-
pended and unencumbered amounts of certain specified items,
in the total existing accounts and general revenue appropria-
tions of the Governor’s Office, Account No. 1200; of the Office
of Economic and Community Development, Account No. 1210;
of the Governor's Office—Custodial Fund, Account No. 1230;
of the Governor’s Office—Civil Contingent Fund, Account No.
1240; of the Office of Emergency Services, Account No. 1300;
of the Auditor’s Office—General Administration, Account No.
1500; of the Treasurer’s Office, Account No. 1600; Municipal
Bond Commission, Account No. 1700; of the State Tax De-
partment, Account No. 1800; of the Department of Finance and
Administration, Account No. 2100; of the State Board of In-
surance, Account No. 2250; of the Attorney General, Account
No. 2400; of the Secretary of State, Account No. 2500; of the
West Virginia Board of Regents, Account No. 2790 (control);
of the West Virginia Board of Regents, Account No. 2800; of the
West Virginia College of Osteopathic Medicine, Account No.
2810; of the Marshall University—Medical School, Account No.
2840; of the West Virginia University—Medical School, Account
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No. 2850; of the State Department of Education, Account No.
2860; of the State Department of Education—School Lunch
Program, Account No. 2870; of the State Board of Education
—Vocational Division, Account No. 2890; of the West Virginia
Educational Broadcasting Authority, Account No. 2910; of the
State Department of Education—Aid to Exceptional Children,
Account No. 2960; of the Teachers Retirement Board, Account
No. 2980; of the State FFA-FHA Camp and Conference Center,
Account No. 3360; of the West Virginia Library Commission,
Account No. 3500; of the Department of Culture and History,
Account No. 3510; of the Department of Corrections—Pro-
bation and Parole Board, Account No. 3650; of the Depart-
ment of Corrections—Correctional Units, Account No. 3770;
of the State Health Department, Account No. 4000; of the De-
partment of Veteran’s Affairs—Veterans Home, Account No.
4010; of the Solid Waste Disposal, Account No. 4020; of the
Department of Veterans’ Affairs, Account No. 4040; of the De-
partment of Human Services, Account No. 4050; of the State
Commission on Aging, Account No. 4060; of the State Health
Department—Retardation Centers, Account No. 4150; of the
State Health Department—Mental Hospitals, Account No.
4160; of the State Health Department—Public Hospitals, Ac-
count No. 4170; of the State Board of Education—Rehabili-
tation Division, Account No. 4400; of the Bureau of Labor and
Department of Weights and Measures, Account No. 4500; of
the Department of Mines, Account No. 4600; of the West Vir-
ginia Air Pollution Control Commission, Account No. 4760;
of the Nonintoxicating Beer Commissioner, Account No. 4900;
of the West Virginia Racing Commission, Account No. 4950;
of the Department of Agriculture, Account No. 5100; of the
Farm Management Commission, Account No. 5110; of the
Department of Agriculture—Soil Conservation Committee, Ac-
count No. 5120; of the Department of Agriculture—Division of
Rural Resources, Account No. 5130; of the Geological and
Economic Survey, Account No. 5200; of the Department of
Natural Resources, Account No. 5650; of the Water Develop-
ment Authority, Account No. 5670; of the West Virginia Rail-
road Maintenance Authority, Account No. 5690; of the De-
partment of Public Safety, Account No. 5700; of the Adjutant
General—State Militia, Account No. 5800; of the West Vir-
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ginia Civil Service System, Account No. 5840; of the West
Virginia Public Legal Services Council, Account No. 5900; of
the Human Rights Commission, Account No. 5980; of the
Women’s Commission, Account No. 6000; of the West Virginia
Public Employees Retirement Board, Account No. 6140; of
the West Virginia Public Employees Insurance Board, Account
No. 6150; of the Insurance Commissioner, Account No. 6160;
and the State Fire Commission, Account No, 6170, as hereto-
fore appropriated for the fiscal year ending June thirtieth, one
thousand nine hundred eighty-four, by chapter twenty-nine, acts
of the Legislature, regular session, one thousand nine hundred
eighty-three, known as the budget bill, as previously supple-
mented and amended by chapters nine through thirteen, acts of
the Legislature, first extraordinary session, one thousand nine
hundred eighty-three.

WHEREAS, The Governor in his State of the State message on
January 11, 1984, expressed the need for expiration of said funds,
and also stated said expiration would not be detrimental to the
efficiency or operation of said departments; and

WHEREAS, Article VI, Section 51 of the Constitution of West
Virginia requires each supplementary appropriation bill to be limited
to some single work, object or purpose therein stated; such
single work, object or purpose of this supplementary appropriation
bill is to decrease specified items in the budget bill for fiscal year
1983-84, and expire such funds into the state fund, general revenue,
to make available sufficient moneys for revised programs for the
state; therefore

Be it enacted by the Legislaiure of West Virginia:

That the specified items in the total existing accounts and general
revenue appropriations of Account Nos. 1200, 1210, 1230, 1240,
1300, 1500, 1600, 1700, 1800, 2100, 2250, 2400, 2500, 2790,
2800, 2810, 2840, 2850, 2860, 2870, 2890, 2910, 2960, 2980,
3360, 3500, 3510, 3650, 3770, 4000, 4010, 4020, 4040, 4050,
4060, 4150, 4160, 4170, 4400, 4500, 4600, 4760, 4500, 4550,
5100, 5110, 5120, 5130, 5200, 5650, 5670, 5690, 5700, 5800,
5840, 5900, 5980, 6000, 6140, 6150, 6160, 6170, approptiated by
chapter twenty-nine, acts of the Legislature, regular session, one
thousand nine hundred eighty-three, known as the budget bill, as



60

APPROPRIATIONS (Ch. 20

previously supplemented and amended by chapters nine through
thirteen, acts of the Legislature, first extraordinary session, one
thousand nine hundred eighty-three, be supplemented, amended, de-
creased and caused to expire into the state fund, general revenue,
of the state by reducing and decreasing the total sums for such speci-
fied line items and with such line items, as decreased, to thereafter
read as follows:

1

2

3

4

5

6 2

7 3

8 4

9 5
10

11
12 1
13 2
14 3
15 4
16 5
17 7
18 8
19 9
20 10
21 11
22 12

23 17

TITLE 2. APPROPRIATIONS.

Section 1. Appropriations from general revenue.

State
General
Revenue
Fiscal Year
1983-84

EXECUTIVE
S5—Governor's Office
Acct. No. 1200
Other Personal Services $ 867,888

Current Expenses 378,023
Equipment 1,000

Total $ 1,306,911

6—Office of Economic and Community Development

Acct. No. 1210

Personal Services $ 1,922,003
Current Expenses 2,110,262
Equipment 3,106
The Economic Development Loan

Fund 1,212,500
AR.C. Assessment ... oo 310,400
Partnership Grants 1,355,000
Fire Departments ... . 970,000
Civil Air Patrol - 86,330
Emergency Assistance 242,500
Coal Development 268,961

Total $ 8,701,062
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T—Governor's Office—Custodial Fund
Acct. No. 1230
Unclassified—Total 5 312,255

8—Governor's Office—Civil Contingent Fund
Acct. No. 1240
Unclassified—Total $ 1,115,500

9—Office of Emergency Services
Acct. No. 1300

Repairs and Alterations $ 11,318

e e

Total $ 280,725
FISCAL

10—Auditor's Office—General Administration

Acct. No. 1500

Equipment _____. $ 156,186
Microfilm ......... 1,000
Total ......__.. $ 2,127,974

13—Treasurer’s Office

Acct. No. 1600

Current Expenses .. .......... $ 307,827
Equipment ... _. - 10,000
Microfilm Program ... ... —0—

Total .. $ 1,023,995

15—Municipal Bond Commission
Acct. No, 1700
Personal Services 3 71,476

Total ... ] 103,833
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16—State Tax Department
Acct. No. 1800

Personal Services $ 7,475,223
Current Expenses 3,820,334
Repairs and Alterations - 22,310
Equipment 118,608
Circuit Breaker Reimbursement ___.___. . ____ 5,000
Multistate Tax Compact 37,500
Total $ 26,404,256
17—Department of Finance and Administration
Acct. No. 2100
Fire Service Fee $ 40,577
Total $ 6,049,514
18—State Board of Insurance
Acct. No. 2250
Premiums, Claims and
Other Expenses $ 4,486,852
Total $ 4,596,117
LEGAL
19—Attorney General
Acct. No. 2400
Current Expenses $ 314,868
Total $ 2,274,636
INCORPORATING AND RECORDING
21-—Secretary of State
Acct. No. 2500
Equipment - % 11,248
Certification of Primary and Gen-
eral Elections _....... .. . 2,085
Publication of State Register ... 84,975
Total 3 720,554
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EDUCATIONAL
22— West Virginia Board of Regents (Control)
Acct. No. 2790

Personal Services $107,079,231
Current Expenses .. 20,049,765
Repairs and Alterations 888,000
Equipment 786,868
Bureau for Coal Research 970,000
National Research Center for Coal

and Energy ... 1,455,000
Transportation Services—

Ww. V. U 1,304,000

Total $132,532,864

23— West Virginia Board of Regenis
Acct, No. 2800

Current Expenses _____....___.. $ 305,534
Scholarship Program ... ... 3,104,000
Tuition Contract Programs ... 711,466

Total $ 4,864,033

24—West Virginia College of Osteopathic Medicine
Acct. No. 2810

Repairs and Alterations ... ... 8 5,000
Equipment .. .. ; 6,000
Total ... $ 2,655,760

25—Marshall University-Medical School
Acct. No. 2840

Personal Services e enen $ 4,279,097
Current Expenses 1,097,000
Repairs and Alterations ... 48,000
Equipment 108,000

Total $ 5,532,097
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26—~West Virginia University-Medical School
Acct. No. 2850

Current Expenses $ 6,551,000
Repairs and Alterations —0—
Equipment 55,000
Family Practice Residency Sup-

port Program . 438,000

Intern and Residency Support
Programs for Community Hos-

pitals 915,000
Total $ 22,146,000

27—State Department of Education

Acct. No. 2860

Personal Services ___... .. _ % 1,848,638
Current Expenses __.. - 966,956
Repairs and Alterations ... 1,067
Equipment . . 8,400
Statewide Testing Program ... 744,544
Other Expenses ... $ 386,909
Regional Education Service
Agencies ... 411,728
Chiid Development Programs ____________________ 482,961
Tuition Waiver . 339,500
Total $ 4,853,794

28—State Department of Education—School Lunch Program

2

9

1

Acct. No. 2870
Current Expenses $ 15,047

Total s $ 2,107,998

29-—State Board of Education—Vocational Division
Acct, No. 2890
Personal Services ... ... B 336,689
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Current Expenses 142,884
New and Expanding Industries ... 158,566
Total $ 11,999,999
30—Educational Broadcasting Authority

Acct. No. 2910
Regional ETV $ 2,507,272
WWVU-TV 693,353
Total _..... $ 4,234,623

32—State Department of Fducation—
Aid for Exceptional Children

Acct. No. 2960
Personal Services _._. $ 219,180
Current Expenses 89,920
Equipment 2,500
Total 5 7a2157270

33—Teachers Retirement Board

Acct. No. 2980
Teachers Retirement Fund ... ___ $ 40,649,000
Total ... . $ 45,299,000

35—Swarte FFA-FHA Camp and Conference Center
Acct. No, 3360

Repairs and Alterations ... s 17,000
Equipment ... 10,412
Total $ 213,003

36—West Virginia Library Commission
Acct. No. 3500
Per Capita Grants ... $ 4,922,376
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170 7 Library Matching Fund

171 8 *(Construction) 38,000
172 10 Total $ 6,289,051
173 37—Department of Culture and History

174 Acct. No. 3510

175 1 Personal Services $ 914,863
176 2 Current Expenses - 276,254
177 4 Equipment 49,500
178 5 Arts and Humanities Fund ... 634,110
179 Personal Services ___._._._.... 145,535

180 6 Department Programming

181 7 Funds 455,387
182 Outreach and Education/ 87,564

183 Technical Assistance ..___. 87,823

184 Cultural Center

185 Programs ... . 280,000

186 10 Grants, Fairs and Festivals ... ... 365,422
187 12 Total $ 3,052,812
188 CORRECTIONS

189 38—Department of Corrections—

190 Probation and Parole Board

191 Acct. 3650

192 3 OQther Personal Services $ 41,502
193 7 Total $ 142,248
194 41-—Department of Corrections—Correctional Units
195 Acct. No, 3770

196 5 Capital Outlay ... - § 2,393,937

197 6 Total S, $ 17,944,906
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HEALTH AND HUMAN SERVICES
42—State Health Department
Acct. No. 4000

Personal Services $ 5,531,546
Equipment 59,374
Reimbursement to Community

Mental Health and Mental Re-

tardation Centers _ ... ... 16,927,796
State Aid to Local Agencies ... 4,875,909
Grants to Counties and EMS

Entities 1,876,611
Foster Grandparents Stipends/

Travel 57,370
Placement Programs for the

Developmentally Disabled ... ... 2,259,800
Agent Orange ... 250,000
Alcohol, Drug Abuse and D.D. 2,135,044

Total ... $ 43,526,015

43—Department of Veterans Affairs—Veterans Home

Acct. No. 4010

Personal Services . $ 1,084,476
'————_-——-—
Total ot B 1,084,476

44—Solid Waste Disposal
Acct. No. 4020

Personal Services ..o $ 82,825
U,
Total __. $ 121,089

45—Department of Veterans Affairs
Acct. No. 4040

Personal Services ... 3 615,158
Current Expenses ....._.... . 118,667
Equipment ... 3,000
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APPROPRIATIONS [Ch. 20

Educational Opportunities for

Children of War Veterans ... .. - 11,000
In Aid of Veterans Day Patriotic

Exercises 4,000

_—

Total $ 756,825

46—Department of Human Services
Acct. No. 4050

Current Expenses $ 3,714,856
Social Services 19,700,465
Medical Services 49,931,008
T.R.LP. 602,000

Total $105,212,430

47—State Commission on Aging
Acct. No. 4060

Personal Services - $ 95,835
Current Expenses 58,490
Programs for Elderly 2,773,237
Senior Citizens Centers 197,000

Total $ 3,179,562

48——Srate Health Department—Retardation Centers
Acct. No. 4150

Personal Services $ 8,309,136
Repairs and Alterations ___. 193,090
Equipment 66,200

Total $ 10,058,497

49—State Health Departmeni—Mental Hospitals
Acct. No. 4160

Personal Services .o $ 17,946,971
Current Expenses 5,940,063
Repairs and Alterations .. 261,320
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APPROPRIATIONS 69

Equipment 239,240
Student Nurse Affiliation

Program (Huntington) 58,282

Total $ 24,665,847

50—State Health Department—Public Hospitals
Acct. No. 4170

Personal Services $ 10,394,287
Current Expenses 3,850,393
Repairs and Alterations 176,930

Total $ 14,490,263

51—State Board of Education—Rehabilitation Division
Acct. No. 4400
Personal Services $ 3,743,874

Total $ 8,677,429
BUSINESS AND INDUSTRIAL RELATIONS

53—Bureau of Labor and Department of
Weights and Measures

Acct. No. 4500

Personal Services ... - $ 963,590
Current Expenses ... 282,126
Repairs and Alterations 10,700
Equipment ... 2,608
Labor-Management Advisory
Council _. 25,495
Total $ 1,284,519

S54—Department of Mines
Acct. No, 4600

Personal Services $ 3,322,247
Current Expenses _ 1,428,282
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APPROPRIATIONS (Ch. 20
Equipment 63,657
Miner Training Education and
Certification 125,000
Board of Coal Mine Health and
Safety 80,000
Gas Well Certification 190,000
Total $ 5,411,702
5T—West Virginia Air Pollution Control Commission
Acct. No. 4760
Personal Services .8 510,196
Total $ 676,032
60—West Virginia Nonintoxicating
Beer Commissioner
Acct. No. 4900
Personal Services 3 301,777
Current Expenses 78,448
Total $ 380,525
61—West Virginia Racing Commission
Acct. No. 4950
Personal Services $ 814,162
Total $ 904,878
AGRICULTURE
62—Department of Agriculture
Acct. No. 5100
Other Personal Services $ 1,766,002
Multiflora Rose Eradication
Program 75,379
Total $ 3,203,296
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63—Farm Management Commission

Acct. No. 5110

Personal Services ... $ 905,796
Current Expenses 878,577
Repairs and Alterations 252,000
Equipment 155,362

Total $ 2,464,735

64—Department of Agriculture—
Soil Conservation Committee

Acct. No. 5120
Personal Services $ 294,084

Total $ 657,931

65—Department of Agriculture—Diviston of Rural Resources

—

oW N -

(Matching Fund)
Acct. No. 5130
Personal Services $ 690,815

Total $ 923,058
CONSERVATION AND DEVELOPMENT
68—Geological and Economic Survey
Acct. No. 5200

Personal Services ....__.. $ 1,190,506
Current Expenses _._. 287,303
Total $ 1,608,955

69—Department of Natural Resources

Acct. No. 5650

Personal Services $ 8,647,406
Current Expenses 2,813,771
Repairs and Alterations 517,261

Equipment 311,372
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APPROPRIATIONS [Ch. 20

Water Resources Board and

Reclamation Board of Review .. 105,420
Chief Logan State Park 100,000
Total m
71—Water Development Authority
Acct. No. 5670
Capital Outlay—Sewer $ 8,228,050
Total $ 8,793,050

T2—West Virginia Railroad Maintenance Authority
Acct, No. 5690
Personal Services s 498,640

Total $ 775,140
PROTECTION
73—Department of Public Safety
Acct. No. 5700

Personal Services $ 13,686,187
Current Expenses 6,402,161
Total $ 22,463,781

T4—Adjutant General—
State Militia

Acct. No. 5800

Personal Services $ 212,462
Repairs and Alterations 50,000
Equipment 6,000

Compensation of Commanding
Officers, Clerical Allowances

and Uniform Allowances ... ... . 115,035
Property Maintenance 915,112
State Armory Board 2,422,868

Total $ 4,631,477
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APPROPRIATIONS 73
MISCELLANEQOUS BOARDS AND COMMISSIONS

75—West Virginia Civil Service System

Acct. No. 5840

Personal Services $ 749,670
Current Expenses 233,447
Total $ 987,117

76—West Virginia Public Legal Services Council

Acct. No. 5500

Appointed Counsel Fees $ 2,970,014
Total ... $ 3,627,919

77—Human Rights Commission

Acct. No. 5980

Personal Services . $ 321,362
Current Expenses ... 134,904
Equipment .. 2,882

Total ... $ 459,148

18—Women's Commission

Acct. No. 6000

Current EXPenses ... . cooecmacaceeeces $ 13,864
Total ....... 3 46,710

79—West Virginia Public Employees Retirement Board

Acct. No. 6140

Employers Accumulation Fund ... § 11,810,620
Total ... . $ 13,430,620
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80—West Virginia Public Employees Insurance Board
Acct. No. 6150
2 Public Employees Health

3 Insurance—State Contributions _____._.____. $ 78,743,678
4 Total $ 79,055,000
81—Insurance Commissioner
Acct. No. 6160
1 Perscnal Services $ 574,568
2 Current Expenses 193,896
4 Total 3 785,964
82—State Fire Commission
Acct. No. 6170
1 Personal Services $ 547,860
2 Current Expenses __.. 214,654
3 Repairs and Alterations 2,670
4 Equipment 29,845
5 Total $ 795,029

e
-

CHAPTER 21

(H. B. 2071—By Delegate Farley)

[Passed March 7, 1984; in effect from passage. Approved by the Governor.}

AN ACT supplementing, amending, reducing and causing to expire

into the state fund, general revenue of the state, certain un-
expended and unencumbered amounts of the special revolving
revenue fund, Account No. 8421-09, as appropriated by chap-
ter twenty-nine, acts of the Legislature, regular session, one
thousand nine hundred eighty-three, known as the budget bill.

Be it enacted by the Legislature of West Virginia:

That the sum of three hundred seventy-five thousand dollars of
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the balances in Account No. 8421-09, including balances carried
forward on the first day of July, one thousand nine hundred eighty-
tiree, available for expenditure in the current fiscal year 1983-84,
as appropriated by chapter twenty-nine, acts of the Legislature,
regular session, one thousand nine hundred eighty-three, known
as the budget bill, be supplemented, amended, reduced and caused
to expire into the state fund, general revenue of the state, and with
such amount to be available for other and further appropriation
upon the effective date of this biil.

The purpose of this supplementary appropriation bill is to sup-
plement, amend, reduce and cause to expire out of the special
revolving revenue fund and into the state fund, general revenue of
the state, the sum of three hundred seventy-five thousand dollars,
such moneys being formerly appropriated by the language of “Sec.
13. Special revenue appropriations.” section in the budget bill for
the current fiscal year 1983-84.

e
>

CHAPTER 22

{Com. Sub. for 5. B. 1—By Mr. McGraw, Mr. President)

(Passed March 14, 1984; in cffect from passage. Approved by the Governor.]

AN ACT making appropriations of public money out of the
treasury in accordance with section fifty-cne, article six
of the constitution.

Be it enacted by the Legislature of West Virginia:

Title
1. General Provisions.
2. Appropriations.
3. Administration.

TITLE 1. GENERAL PROVISIONS.
§1. General policy.

§2. Definitions.

§3. Classification of appropriations.
§4. Method of expenditure.

§5. Maximum expenditures.
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APPROPRIATIONS [Ch. 22

Section 1. General policy.—The purpose of this act is to
appropriate money necessary for economical and efficient
discharge of the duties and responsibilities of the state
and its agencies during the fiscal year one thousand nine
hundred eighty-five.

Sec. 2. Definitions—For the purpose of this act:
“(Grovernor” shall mean the Governor of the State of West
Virginia,

“Spending unit” shall mean the department, agency or
institution to which an appropriation is made.

The “fiscal year one thousand nine hundred eighty-five”
shall mean the period from July one, one thousand nine
hundred eighty-four, through June thirtieth, one thou-
sand nine hundred eighty-five.

“From collections” shall mean that part of the total
appropriation which must be collected by the spending
unit to he available for expenditure. If the authorized
amount cf collections is not collected, the total appropria-
tion for the spending unit shall be reduced automatically
by the amount of the deficiency in the collection. If the
amount collected exceeds the amount designated “from
collections,” the excess shall be set aside in a special sur-
plus fund and may be expended for the purpose of the
spending unit as provided by Chapter 5A, Article 2 of the
Code of West Virginia.

Sec. 3. Classification of appropriations.—An appro-
priation for:

“Personal services” shall mean salaries, wages and
other compensation paid to full-time, part-time and tem-
porary employees of the spending unit, but shall not in-
clude fees or contractual payments paid to consultants or
to independent contractors engaged by the spending unit.

From appropriations made to the spending units of
state government, there may be transferred upon approval
of the Governor to a special account an amount sufficient
to match federal funds under any federal act.

Unless otherwise specified, appropriations for personal
services shall include salaries of heads of spending units.
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“Current expenses” shall mean operating costs other
than personal services and shall not include equipment,
repairs and alterations, buildings or lands.

“Equipment” shall mean equipment items which have
an appreciable and calculable period of usefulness in ex-
cess of one vear,

“Repairs and alterations” shall mean repairs to struc-
tures and improvements to property which do not in-
crease the capital assets,

“Buildings” shall include construction and alteration of
structures and the improvement of lands and shall in-
clude shelter, support, storage, protection or the improve-
ment of a natural condition.

“Lands” shall mean the purchase of real property or
interest in real property.

“Capital outlay” shall mean and include buildings,
lands, or buildings and lands, with such category or item
of appropriation to remain in effect as provided by Chap-
ter 12, Article 3, Section 12 of the Code of West Virginia.

Appropriations classified in any of the above categories
shall be expended only for the purposes as defined above.

Appropriations otherwise classified shall be expended
only where the distribution of expenditures for different
purposes cannot well be determined in advance or it is
necessary or desirable to permit the spending unit free-
dom to spend an appropriation for more than one of the
above classitications.

Sec. 4. Method of expenditure.—Money appropri-
ated by this act, unless otherwise specifically directed,
shall be appropriated and expended according to the
provisions of Chapter 12, Article 3 of the Code of West
Virginia, or according to any law detailing a procedure
specifieally limiting that article.

Sec. 5. Maximum expenditures.—No authority or
requirement of law shall be interpreted as requiring or
permitting an expenditure in excess of the appropriations
set out in this act.
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TITLE 2. APPROPRIATIONS.

§1. Appropriations from general revenue.
§2. Appropriations of federal funds.

AGRICULTURE
Department of agriculture—Acct, No. 5100 110
Department of agriculture (agricultural awards)—Acct. No. S150 _.... . 112
Department of agriculture (division of rural resources)—Acct. No. 5130 — 111
Department of agriculture (meat inspection}—Acct. No. S140 .. ... 111
Department of agriculture (soil conservation committee)—Acct. No. 5120 - 111
Farm management commission—Acct. No. 5110 110

BUSTNESS AND INDUSTRIAL RELATIONS
Bureau of labor and department of weights and measures—Acct. No. 4500 ... 108
Department of employment security—Acct. No. 4510 108
Department of mines—Acct, No. 4600 108
Tnterstate commission on Potomac river basin—Acct. No. 4730 ... 109
Ohio river valley water sanitation commission—Acct. No. 4740 . . .. 109

State athletic commission—Acct. No. 4790 109

West Virginia air pollution control commission—Acct. No. 4760 _. 109
West Virginia nonintoxicating beer commissioner—Acct. No. 4900 ... 109
West Virginia racing commission—Acct. No. 4950 110
West Virginia state aeronautics commission—Acct. No. 4850 109
CORRECTIONS
Department of corrections—(eentral office)—Acct, No. 3680 102
Department of corrections—(correctional units)—Acct. No. 3770 . iiercms 103
Department of corrections—(probation and parole board)—Acct. No. 3650 ......... 102
West Virginia penitentiary—Acct. No. 3750 102
CONSERVATION AND DEVELOPMENT
Department of natural resources—Acct, No. 5650 112
Geological and economic survey—Acct. No. 5200 112
Public land corporation—Acct. No. 5660 113
Water development authority—Acct. No. 5670 113
West Virginia railroad maintenance authority—Acct. No. 5690 o, 114
EDUCATIONAL
Department of culture and history—Acct. No. 3510 101
Educational broadcasting authority—Acct. No. 2910 97
Marshall University (medical school)—Acct. No. 2840 95
State board of cducation (vocational division)—Acct. No. 2890 ____ coiimes 97
State department of education—Acct. No. 2860 _. 96
State department of education (aid for exceptional chﬂdrcn)—Acct No. 2960 ... 98
State department of education (school lunch program)—Acct. No. 2870 ... 96
State department of education (state aid to schools)—Acct. No. 2950 __. - 98

State FFA-FHA camp and conference center—Acct, No. 3360 ...
Teachers retirement board—Acct. No. 2980 ... e
West Virginia board of regents—Acct, No. 2800
West Virginia board of regents (control)—Acct. No. 2790 .. ... ...
West Virginia college of osteopathic medicine—Acct. No. 2810 ..
West Virginia library commission—Acct. No. 3500 . ... .

West Virginia schools for the deaf and the blind—Acct. No 3330
West Virginia University (medical school)-Acct. No. 2850 ..... ..

EXECUTIVE
Governor's office—Acct. No. 1200 .— B6
Governor's office {civil contingent fund)—Acct. No. 1240 . . (i 88

Governor's office (custodial fund)—Acct. No. 1230 87
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Office of economic and community development—Acct.

No. 1210 e,

Office of economi¢ and community development emergency employment,

training and education Acct. No. 1220

Office of emergency services—Acct. No. 1300

FISCAL

Auditor’s office (general administration)—Acct. No. 1500

Auditor’s office (social security)—Acct. No. 1510

Auditor’s office (unemployment compensation)—Acet. No. 1520 s

Department of finance and administration—Acct. No. 2100

Municipal bond commission—Acct. No. 1700

State board of insurance—Acct. No. 2250

State tax department—Acct. No. 1800

Treasurer’s office—Acct. No. 1600

Treasurer’s office (schoo! building sinking fund)—Acct.

HEALTH AND HUMAN SERVICES
Department of human services—Acct. No. 4050

No. 1650 oo

Department of veterans affairs—Acct. No. 4040 ...

Department of veterans affairs—(veterans home)—Acct.
Governor's commission for the blind—Acct. No, 4450 .
Governor’s commission on disabled persons—Acct. No.

Solid waste disposal—Acct. No. 4020

No. 4010 .o e e

4460 [

State board of education (rehabilitation dxvmon)—Acct No. 4400 [T

State commission on aging—Acct. No. 4060 .

State health department (central office)— Acct No 4000 e -

State health department-medical facilities {(control)—Acct. No. 40‘70 .............. -

INCORPORATING AND RECORDING
Secretary of state—Acct. No. 2500

JUDICIAL
Supreme Court—General Judicial—Acct. No, 1110

LEGAL

Attorney general-Acct. No. 2400
Commission on uniform state laws—Acct. No. 2450

LEGISLATIVE

House of Delegates—Acct. No. 1020 ...
Joint expenses—Acct. No. 1030 .

Senate—Acct. No, 1010 ... .. _.

MISCELLANEOUS BOARDS AND COMMISSIONS
Claims from general! revenue—Acct. No. 6200 ..

Human rights commission—Acct. No. 5980 .. ...

Insurance commissioner—Acct. No. 6160 ...
State fire commission—Acct, No. 6i70

West Virginia civil service system—Acct. No. 5840

West Virginia public employces insurance board—Acct.
West Virginia public employces retirement board—Acct.
West Virginia public legal services council--Acect. No.

Wormen's commission—Acct. No. 6000

5900 . e

PROTECTION
Adjutant general (state militia)—Acct. No. 5800

Department of public safety—Acct. No. 5700

§3. Appropriations from other funds.
§4. Appropriations of federal funds.

PAYABLE FROM FEDERAL FUNDS

Department of cducation—(veterans education)—Acct. No. 7979

79

86

87
88

8s

93

83

82

118

115
116

114
114

120
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§5.
§6.
§7.

§8.

APPROPRIATIONS [Ch.

PAYABLE FROM MEDICAL SCHOOL FUND

Board of Regents—(West Virginia University
medical center revenue fund)—Acct. No. 9285
West Virginia University—(medical center)—Acct. No. 9280

PAYABLE FROM SPECIAL REVENUE FUND

Auditor’s office (land department operating fund)—Acct. No. 8120 ... ...
Board of regents (special capital improvement fund)—Acct. No. 8830 __
Board of regents (special capital improvement fund)—Acct. No. 8840
Board of regents (state systemn registration fee—

revenue bond construction fund)—Acct. No, 8845
Board of regents (state system registration fee—

special capital improvements fund—capital improvement

and bond retirement fund)—Acct. No. 8835
Board of regents (state system tuition fee—

special capital improvement fund—capital improvement

and bond retirement fund)—Acct. No. 8855
Court of claims—(crime victim reparation)—Acct. No. 8412
Department of agriculture—Acct. No. 8180
Depariment of banking—Acct. No. 8395
Department of finance and administration

(division of purchasing—revolving fund)-Acct. No. 8140 ..o -
Department of finance and administration

(information systems services division fund)—Acct. No. 8151 .o es
Department of natural resources—Acct. No. 8300
Department of public safety—

(drunk driving prevention fund)—Acct. No. 8355 I
Department of public safety (inspection fees)—Acct. No. 8350 .
General John McCausland Memorial Farm—Acct. No. 8194 .. _. .
Geological and economic survey—Acct. No. 8589
Realth care cost review authority—Acct. No. 8510 _...
Public service commission—Acct. No. 8280 ... __ .
Public service cotnmission (consumer advocate)—Acct. No. 8295 ____ ...
Public service commission (gas pipeline division)—Acct. No. 8285 = __. ... -
Public service commission (motor carrier division)—Acct. No. 8290 .............
Real estate commission—Acct. No. 8010
State committee of barbers and beauticians—Acct. No. 8220
State health department—hospital services revenue account (special fund)

(capital improvement, renovation and operation)—Acct, No. BS00 . ..coio ccen
Treasurer’s office—~(abandoned and unclaimed property)—Acct. No. 8000 _.
West Virginia alcohol beverage control commissioner—Acct. No. 9270
West Virginia hospital finance authoritty—Acct, No. 8520 ... oo
West Virginia racing commission—Acct, No. 8080

PAYABLE FROM STATE ROAD FUND
Department of motor vehicles—Acct. No. 6710 __..
State department of highways—Acct, No. 6700

PAYABLE FROM WORKERS' COMPENSATION FUND
Workers' ¢compensation commissioner—Acct. No. 9000 __
Awards for claims against the state.
Reappropriations.
Appropriations from surplus revenue,
State department of education—(state aid to schools)—Acct, No, 2950 ..
Water development authority—Acct. No. 5670
Supplemental and deficiency appropriations
from revenue sharing trust fund.

Department of natural resources—Acct. No. 9725 .. .. -
Woest Virginia public legal services council~Acct. No. 9791

22

136
135

121
131
132

132

131

132
127
123
127

121

121

120
119

134

137
137

138
138



Ch. 22} APPROPRIATIONS 81

§9. Reappropriations—Revenue sharing trust fund.
§10. Appropriations from federal block grants.
Department of human services—(energy assistance)—Acct. No. 9147 . _ . — 141

Department of human services—(social services)—Acct. No. 9161 e 141
Office of economic and community development—
(community development)—Acct. No. 8029 —— 139

Office of economic and community development—
(community service)—Acct. No, 8031 139

State department of education—(education grant)—Acct. No. 8242 __ . ... _ . _ 139
State health department~{alcohol, drug abuse and mental health)—

Acct. No. 8503 140
State health department—(preventive health)—Acct. No. 8506 . ..ot ceeeececacees - 140
State health department—(maternzl and child health)-Acct. No. 8502 _........... 140
State health department—(primary care)—Acct. No. 8501 . . ... _ 140

§11. Appropriations from countercyclical fiscal
assistance trust fund.

§12. Special revenue appropriations.

§13. State improvement fund appropriations.

§14. Specific funds and collection accounts.

§15. Appropriations for refunding erroneous payment.
§16. Sinking fund deficiencies.

§17. Appropriations to pay costs of publication
of delinquent corporations.

§18. Appropriations for local governments.
§19. Total appropriations.
§20. General school fund.

Section 1. Appropriations from general revenue.—From
the state fund, General Revenue, there is hereby appro-
priated conditionally upon the fulfillment of the provi-
sions set forth in Chapter 5A, Article 2 of the Code of
West Virginia, the following amounts, as itemized for
expenditure during the fiscal year one thousand nine
hundred eighty-five.

=] WD

Sec. 2. Appropriations of federal funds.—In accord-
ance with Chapter 4, Article 11, Federal Funds are hereby
appropriated conditionally upon the fulfillment of the
provisions set forth in Chapter 5A, Article 2 of the Code
of West Virginia, the following amounts, as itemized for
expenditure during the fiscal year one thousand nine
hundred eighty-five.

T3 Db Wwy -

Any unexpended balances remaining for Federal Funds
at the close of the fiscal year 1983-84 are hereby reappro-
priated for expenditure during the fiscal year 1984-85.

(== -]
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LEGISLATIVE
1—Senate
Acct, No, 1010
State
Federal General
Funds Revenue

Fiscal Year Fiscal Year
1984-1985  1984-1985

Compensation of Members ... $§ — $ 220,000
Compensation and per diem of of-
ficers and employees ... — 566,620
Expenses of Members ... — 155,000
Current Expenses and Contin-__.
gent Fund _ 200,000
Printing Blue Book ..........._... — 110,000
Total $ — $ 1,251,620

The distribution of the Blue Book shall be by the office
of the Clerk of the Senate and shall include seventy-five
copies for each member of the Legislature and two copies
to each classified and approved High and Junior High
School and one to each Elementary School within the state.

The appropriations for the Senate for the fiscal year
1982-84 are to remain in full force and effect, and are
hereby reappropriated to June 30, 1935.

Any balances so reappropriated may be transferred
and credited to the 1984-85 accounts.

Upon written request of the Clerk of the Senate, the
State Auditor shall transfer amounts between items of the
total appropriation in order to protect or increase the
efficiency of the service.

The Clerk of the Senate, with approval of the President,
is authorized to draw his requisition upon the Auditor,
payable out of the Current Expenses and Contingent
Fund of the Senate, for any bills for supplies and services
that may have been incurred by the Senate and not
included in the appropriation bill, for supplies and ser-
vices incurred in preparation for the opening, the conduct
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of the business and after adjournment of any regular or
extraordinary session, and for the necessary operation of
the Senate offices, the requisition for same to be ac-
companied by the bills to be filed with the Auditor.

The Clerk of the Senate, with written approval of the
President, or the President of the Senate shall have
authority to employ such staff personnel during any ses-
sion of the Legislature as shall be needed in addition to
staff personnel authorized by the Senate resolution
adopted during any such session. The Clerk of the Senate,
with written approval of the President, or the President
of the Senate shall have authority to employ such staff
personnel between sessions of the Legislature as shall be
needed, the compensation of all staff personnel during
and between sessions of the Legislature, notwithstanding
any such Senate resolution, to be fixed by the President
of the Senate. The Clerk is hereby authorized to draw
his requisitions for the payment of all such staff personnel
upon the State Auditor, payable out of the appropriation
for Compensation and per diem of officers and em-
ployees or Current Expenses and Contingent Fund of the
Senate for such services.

For duties imposed by law and the Senate, the Clerk
of the Senate shall be paid a monthly salary as provided
in Senate resolution adopted January, 1984, and payable
out of the amount appropriated for Compensation and
per diem of officers and employees,

2--House of Delegates
Acct. No. 1020

Compensation of Members ........... $ — $ 346,000

Compensation and per diem of of-

ficers and employees ... — 406,000
Expenses of Members .. ... — 611,000
Current Expenses and Contin-

gent Fund —_ 825,000

Total $ — $ 2,188),000
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The appropriations for the House of Delegates for the
fiscal year 1983-84 are to remain in full force and effect,
and are hereby reappropriated to June 30, 1985.

Any balances so reappropriated may be transferred and
credited to the 1984-85 accounts.

Upon the written request of the Clerk of the House of
Delegates, the State Auditor shall transfer amounts
between items of the total appropriation in order to pro-
tect or increase the efficiency of the service.

The Clerk of the House of Delegates, with the approval
of the Speaker, is authorized to draw his requisition up-
on the Auditor, payable out of the Contingent Fund of the
House of Delegates, for any bills for supplies and services
that may have been incurred by the House of Delegates,
and not included in the appropriation bill, for bills, for
services and supplies incurred in preparation for the open-
ing of the session and after adjournment, and for the nec-
essary operation of the House of Delegates offices, the
requisition for the same to be accompanied by bills to be
filed with the Auditor.

The Speaker of the House of Delegates, upon approval
of the House Committee on Rules, shall have authority
to employ such staff personnel during and between ses-
sions of the Legislature as shall be needed, in addition to
personnel designated in the House resolution, and the
compensation of all personnel shall be as fixed in such
House resolution, for the session, or fixed by the Speaker,
with the approval of the House Committee on Rules, dur-
ing and between sessions of the Legislature, notwithstand-
ing such House resolution. The Clerk of the House is
hereby authorized to draw requisitions upon the State
Auditor, payable from the Compensation and per diem of
officers and employees fund or the Current Expenses and
Contingent Fund of the House of Delegates for such ser-
vices.

For duties imposed by law and by the House of Dele-
gates, including salary allowed by law as keeper of the
rolls, the Clerk of the House of Delegates shall be paid a
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monthly salary as provided in the House resolution, unless
increased between sessions under the authority of the
Speaker, with approval of the House Committee on Rules,
and pavable from the Compensation and per diem of
officers and employees item or the Current Expenses and
Contingent Fund item of the House of Delegates.

3—Joint Expenses
Acet. No. 1030

Joint Committee on Government

and Finance $§ — $ 3,358,425
To pay cost of Legislative Printing — 740,000
Rule Making Review Committee — 50,000

Total $ — $ 4,148,425

The appropriation for Joint Expenses for the fiscal year
1983-84 are to remain in full force and effect and are
hereby reappropriated to June 30, 1985. Any balances so
reappropriated may be transferred and credited to the
1984-85 accounts.

Upon written request of the Clerk of the Senate and the
Clerk of the House of Delegates, the State Auditor shall
transfer amnunts between items of the total appropriation
in order to protect or increase the efficiency of the service.

JUDICIAL
4-—Supreme Court—General Judicial
Acct. No. 1110

Personal Services .. .. ... $§ — 15,213,241
Other Expenses . .. . .. ...... — 2,692,058
Judges Retirement System ... — 1,034,623
Other Court Costs .. ... oieeee —_ 2,011,700
Judicial Training Program ... — 100,000
Mental Hygiene Fund . ... — 320,000

Total $ — $ 21,371,622

This appropriation shall be administered by the Admin-
istrative Director of the State Supreme Court of Appeals
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who shall draw his requisitions for warrants in payment
in the form of payrolls, making deductions therefrom, as
required by law, for taxes and other items.

The appropriation for Judges’ Retirement System is to
be transferred to the Judges’ Retirement Fund, in accor-
dance with the law relating thereto upon requisition of
the Administrative Director of the State Supreme Court
of Appeals.

Any unexpended balance remaining in this appropria-
tion at the close of the fiscal year 1983-84 is hereby re-

appropriated for expenditure during the fiscal year 1984-
85.

Any balances so reappropriated may be transferred and
credited to the 1984-85 accounts.

EXECUTIVE
5—Governor’s Office
Acct. No. 1200

Salary of Governor ... $ — $ 65,507
Other Personal Services ... —_ 961,237
Current Expenses ... ... — 366,405
Equipment — 4,340

Total $ — $ 1,397,489

6—Office of Economic and Community Development

O Wm=-1DU W H
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Acct. No. 1210

Personal Services ......occococeeeens. $ 1,661,818 $§ 2,155,814
Current Expenses 1,869,617 2,290,400
Equipment ___. 12,850 16,500
The Economic Development Loan

Fund — 1,000,000
Regional Council — 220,000
AR.C. Assessment ... ... —_— 210,000
Partnership Grants ... — 1,000,000
Fire Departments ... . — 800,000

Civil Air Patrol —_— 89,000
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Aeronautics Commission—Airport

Matching — 300,000
Emergency Assistance ... — 100,000
Coal Development ... __ = — 200,845
National Youth Science Camp ... — 100,000
Learn not to Burn—Public Schaol

Education Program . _ . ... — —0—
To Local Entities ... ... .. 34324777 —

Transfer to State Spending Units 7,335,000 —

Total } $ 45,204,062 $ 8,572,559

Any unexpended balance remaining in the appropria-
tion for “Federal State Coordination”, “Coal Development
Authority”, “Regional Council”, “Community Water De.
velopment and Partnership Grants”, “Fire Depart-
ments”, “Emergency Assistance tc Small Municipal and
Public Service Districts Water and Sewage Systems” and
“Flood”, at the close of the fiscal year 1983-84 is hereby

reappropriated for expenditure during fiscal year 1984-85.

The amount appropriated for “Coal Development”
shall not be used regarding any matter affecting health
and safety.

7—Office of Economic and Community Development
Emergency Employment, Training and Education

Acct. No. 1220

Any unexpended balance remaining in the appropria-
tion “Emeargency Jobs Program—Public Service Jobs”,
“Vocational Centers Computer Network”, and “Emerg-
ency Jobs Program—Parks” at the close of the fiscal
year 1983-84 is hereby reappropriated for expenditure
during fiscal year 1984-85.

8—Governor’s Office—Custodial Fund
Acct. No. 1230
Unclassified—Total ..o — $ 333,322

To be used for current general expenses, including com-
pensaticn of employees, household maintenance, cost of
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official functions and any additional household expenses
occasioned by such official functions.

9—Governor's Office—Civil Contingent Fund
Acct. No. 1240

Unclassified—Total ... __ $ — $ 1,081,635

Of the appropriation it is the intent that funds be ex-
pended for the publication of the Governor’s official
papers, inaugural expenses and the painting of the Gov-
ernor’s official portrait.

Of the appropriation there may be expended, at the dis-
cretion of the Governor, an amount not to exceed $1,000
as West Virginia’s contribution to the Interstate Oil Com-
pact Commission,

Any unexpended balance remaining in this appropria-
tion at the close of the fiscal year 1983-84 is hereby re-
appropriated for expenditure during the fiscal year 1984-
85.

10—Office of Emergency Services
Acct. No. 1300

Personal Services ... $ 220685 $ 251,330
Current Expenses .....coeeooooo 189,846 44371
Repairs and Alterations .. 25,000 6,500
Equipment 116,495 —
To Local Entities 675,000 —
Transfer to State Spending
Units 394,000
Total $ 1,621,026 3 302,201
FISCAL

11—Auditor’s Office—General Administration
Acct, No. 1500

Salary of State Auditor ... $ — 3 42,580
Other Personal Services __.......... —_ 1,502,174
Current Expenses .. ... —_ 653,672
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Equipment — 53,000
Microfilm — 20,000
Total 3 — $ 2,271,426
Any unexpended balance remaining in the appropria-
tion for “Equipment” at the close of the fiscal year 1983-84
is hereby reappropriated for expenditure during the fiscal
year 1984-85,

12—Auditor’s Office—Social Security
Acct. No. 1510

To match contributions of state employees for
Social Security—Total .. & — $ 19,975,584

The above appropriation is intended to cover the state's
share of social security costs for those spending units op-
erating from the General Revenue Fund. The State De-
partment of Highways, Department of Motor Vehicles,
Workers' Compensation Commissioner, Public Service
Commission, and other departments operating from Spe-
cial Revenue Funds and/or Federal Funds shall pay their
proportionate share of the social security cost for their
respective divisions.

Any unexpended balance remaining in the appropria-
tion for “Auditor’s Office—Social Security” at the close
of the fiscal year 1983-84 is hereby reappropriated for
expenditure during the fiscal year 1984-85.

13—Auditor’s Office—Unemployment Compensation

Acct. No. 1520
Unclassified—Total ... eeeee . $ — $ 1,900,000

The above appropriation is intended to cover the state's
share of unemployment compensation costs for those
spending units operating from the General Revenue Fund.
The State Department of Highways, Department of Mo-
tor Vehicles, Workers’ Compensation Commissioner, and
other departments operating from Special Revenue Funds
and/or Federal Funds shall pay their proportionate s!mre
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of the Unemployment Compensation cost for their res-
pective divisions.

Should this appropriation be insufficient to meet the
requirements of state spending units, from the General
Revenue Fund, any excess costs shall he a proper charge
against the units and each spending unit shall reimburse
to the “Auditor’s Office—Unemployment Compensation”
any amounts required for that department for costs in
excess of this appropriation,

14—Treasurer’s Office
Acct. No, 1600

Salary of State Treasurer ______$ — $ 45,855
Other Personal Services ... ... -— 731,908
Current Expenses ... ... ... — 302,835
Equipment — 30,000
Microfilm Program .. . . — 10,000

Total $ — $ 1,120,598

15-—Treasurer’s Office—School Building Sinking Fund

Acct. No. 1650

Total s — $ 15,706,500

¥

Any unexpended balance remaining in the appropria-
tion for “Treasurer’s Office—School Building Sinking
Fund” at the close of the fiscal year 1983-84 is hereby
reappropriated for expenditure during the fiscal year
1984-85.

18—Municipal Bond Commission

Acct, No. 1700

Personal Services .. 35 — 3 80,368
Current Expenses . . -— 54,100
Equipment . —_ 1,000

Total 5 — $ 135,968
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17—State Tax Department

Acct. No. 1800

Personal Services .. ... __.$ — $ 9,190,979
Current Expentses ... — 6,200,902
Repairs and Alterations ____.___ = — 23,000
Equipment — 147,806
Circuit Breaker Reimbursement — 15,000
Multi-State Tax Compact ________ — 57,500
Property Reappraisal Program .. — 9,301,273

Total $ — $ 24,936,460

Any unexpended balance remaining in the appropria-
tion for “Other Expenses” and “Property Reappraisal
Program” at the close of the fiscal year 1983-84 is hereby
reappropriated for expenditure during the fiscal year
1984-85.

18—Department of Finance and Administration

Acct. No. 2100

Personal Services .._.......____..____..$ 119,206 $ 2,525,677
Current Expenses ... 1,328,552 1,065,200
Repairs and Alterations ... 1,000 252,500
Equipment - 641,065 42,800
Postage . —_ 1,800,000
Utilities ... — 410,000
Public Transportation ... ... — 410,000
Fire ServiceFee ... . coceeeeeioece. — 39,000
Building Equipment and Supplies — 12.200
So. Regional Ed. Board .. ......... — 80,000
Council of State Governments ... — 37,300
National Governors Association ... — 39,800
So. States Energy Board ... — 19,400

Total $ 2,089,823 $ 6,733,877

The Workers’ Compensation Commissioner, Department
of Human Services, Public Service Commission, Depart-
ment of Natural Resources, Department of Motor Ve-
hicles, State Department of Highways, State Health
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Department and State Tax Department—Income Tax
Division shall reimburse the Postage appropriation of the
Department of Finance and Administration monthly for
all meter service. Any spending unit operating from
Special Revenue or receiving reimhursement for postage
costs from the federal government shall refund to the
Postage account of the Department of Finance and Ad-
ministration such amounts. Should this appropriation for
postage be insufficient to meet the mailing requirements of
the State spending units as set out above, any excess
postage meter service requirements shall be a proper
charge against the units, and each spending unit shall
refund to the Postage appropriation of the Department of
Finance and Administration any amounts required for
the department for postage in excess of this appropriation.

Any unexpended balance remaining in the “Postage
Account” at the close of the fiscal year 1983-84 is hereby

reappropriated for expenditure during the fiscal year
1984-85.

The State Department of Highways shall reimburse the
appropriation of the Department of Finance and Adminis-
tration monthly for all actual expense incurred pursuant
to the provisions of Chapter 17, Article 2A, Section 13 of
the Code of West Virginia.

19—State Board of Insurance
Acct. No. 2250

Personal Services .. ... $§ — $ 86,106
Current Expenses .....__.. . ... — 38,000
Equipment .. . —_ 3,000
Premiums, Claims and
Other Expenses ... .. ... — 4,000,000
Total $ — $ 4127106

The above appropriation on lines 4 and 5 is for the pur-
pose of paying premiums, self-insurance losses, loss ad-
justment expenses and loss prevention engineering fees
for property, casualty and fidelity insurance for the vari-
ous state agencies. Should this appropriation be insuffi-
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cient to meet the requirements of the state spending units,
any excess costs shall be a proper charge against the
units and each spending unit shall reimburse to the Board
of Insurance any amounts required for that department
for costs in excess of this appropriation.

Any and all of the funds appropriated for “Premiums.
Claims and Other Expenses” may be transferred to a
special account for the payment of premiums, self-insur-
ance losses, loss adjustment expenses and loss prevention
engineering fees.

Any or all of the funds appropriated for “Premiums,
Claims and Other Expenses” may be transferred to a
special account for disbursement for payment of premi-
ums and insurance losses.

LEGAL
20—Attorney General

Acct. No. 2400

Salary of Attorney General ... $ — $ 45,855
Other Personal Services ... ..... — 1,766,079
Current Expenses ... ... - — 401.965
Equipment — - 63,815
Publication of Reports and

Opinions . i . — 20,000

To Protect the Resources or Tax
Structure of the State in Con-
troversies or Legal Proceedings

affecting same . . ... — 3,250

Consumer Protection .. ... ... — 292,239
Personal Services == — 220,822
Current Expenses .... — 62,977
Equipment ... — 8,440

Total e $ — $ 2,593,203

When legal counsel or secretarial help is appointed by
the Attorney General, for any state spending unit, this
account shall be reimbursed from such unit’s appropriated
account in an amount agreed upon by the Attorney Gen-
eral and the proper authority of said spending unit.
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Any unexpended balance remaining in the appropria-
tion for “Publication of Reports and Opinions” at the
close of the fiscal year 1983-84 is hereby reappropriated
for expenditure during the fiscal year 1984-85,

21—Commission on Uniform State Laws
Acct. No. 2450
Unclassified—Total .. . $ — $ 12,000

To pay expenses of members of the Commission on
Uniform State Laws.

INCORPORATING AND RECORDING
22—Secretary of State
Acct. No. 2500

Salary of Secretary of State ... $ — $ 39,305
Other Personal Services ... — 463,510
Current Expenses — 192,799
Equipment — 28,000
Certification of Primary and Gen-
eral Electicns ... ... .. — 6,000
Publication of State Register . ...... — 94,075
Electior: Training Presentation ... — 15,000
Total $ — $ 838,689
EDUCATIONAL

23— West Virginia Board of Regents (Control)
Acct. No, 2790

Personal Services .o $ — $119,671,368
Current Expenses ... .. — 23,898,000
Repairs and Alterations .. _........ — 1,309,000
Equipment — — 1,124,000
Bureau of Coal Research ... — 1,205,000
National Research Center for Coal

and Energy — 1,600,000
Transportation Services—

WV U, e — —0—

Doctoral Research—W.V.U, ____..__ —_— 25,000
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Autism Training Center ._______ — —0—

Total $ — $148,832,368

L

24—West Virginia Board of Regents
Acct. No. 2800

Personal Services ... .. __.._.$ — $ 802,937
Current Expenses ... ... — 378,000
Equipment —_ 7,000
Higher Education Grant Program — 3,500,000
Tuitien Contract Programs .. __._. — 710,000

Total $ — $ 5,397,937

25—West Virginia College of Osteopathic Medicine
Acct. No, 2810

Personal Services ... .. __.$ — $ 2,960,057
Current Expenses — 818,000
Repairs and Alterations ....._... — 50,000
Equipment . ..ol — 717,000
Primary Health Training ... — 200,000

Total . $ — $ 4,105,057

26—Marshall University—Medical School
Acct. No. 2840

Personal Services . ... ... $ — $ 4,724,332
Current Expenses ... . ... — 1,099,000
Repairs and Alteraticns ... —_— 50,000
Equipment ... ... ... . — 100,000

Total...cooomeee . $ — $ 5,973,332

27—West Virginia University—Medical School
Acct. No. 2850

Personal Services ... ..o, $ — $ 16,047,182
Current Expenses .. ... ... — 6,236,000
Repairs and Alterations ... ... — 300,000

Equipment _ . . . — 375,000



96 APPROPRIATIONS [Ch. 22

5 Family Practice Residency Sup-

6 port — 458,000
7 Community Hospital Residency

8 Support —_ 945,000
9 Charity Care — —0—
10 Total $ — $ 24,361,182

11 May be transferred to West Virginia University—
12 Medical School Fund upon requisition of the Governor.

28-—State Department of Education
Acct. No. 2860

1 Personal Services ... ... ... $ — $ 2,166,982
2 Current Expenses . ... . 5,800 1,219,077
3 Repairs and Alterations ... — 1,100
4 Equipment .. - ——— 22,400
5 Statewide Testmg Program ________ — 1,003,656

Personal Services ... — 192 983

Other Expenses ... .. — 498,411

Equipment .. . —_ 14,500

Professional Competency Test-

NG e 297,762
6 Aid to Children’s Home ... — 50,000
7 Regional Education Service
8 Agencies — 417,318
9 Child Development Programs ... — 528,779
10 Tuition Waiver —_ 262,212
11 Microcomputer Network Program — 200,000
12 Total $ 5800 $ 5,871,524

13 The above appropriation includes the State Board of

14 Education and their executive office.

29— State Department of Education—School Lunch Program
Acct. No. 2870

1 Personal Services .._..............$ 415919 § 163,911
2 Current Expenses ... 699,542 19,512
3 Repairs and Alterations _._...._ . . 1,500 —
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Equipment 8.000 —_
Aid to Counties—Includes hot
lunches and canning for hot

lunches —_ 1,950,000
To Local Entities 27,098,055 —
Total $ 28,223,016 § 2,133,423

30—State Board of Education—Vocational Division

Acct. No. 2830

Personal Services $ 930,571 $ 409,483
Current Expenses ... 547,000 149,962
Repairs and Alterations ... 2,000 —_
Eguipment 7,000 4,000
Vocational Aid —_ 9,830,000
Adult Basic Education ... .. — 1,248,800
Start-up Funds and Equipment

for New and Existing

Facilities _ 1,250,000
New and Expanding Industries ... - 174,926
Construction ... — 916,967
To Local Entities - .ccecoeeee... 6,554,529 —

Total _ $ 8,041,100 $ 13,984,138

Any unexpended balance remaining in the appropria-
tion for “New and Expanding Industries” at the close of
the fiscal year 1983-84 is hereby reappropriated for ex-
penditure during the fiscal year 1984-85.

31—Educational Broadcasting Authority
Acct. No. 2910

Personal Services ... . — $ 87,651
Current Expenses ... 47,000 41,500
Equipment ... 553,000 15,000
Regional ETV and Radio ... — 4,358,668
Capital Qutlay—Equipment ____. — 332,000

Total ... oo . $ 600,000 $ 4,834,819
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“Regional ETV and Radio” is for participation in the
construction and operation of Regional ETV and radio
stations by state colleges and universities.

Funds may be transferred to Special Revenue accounts
for matching county and/or Federal Funds.

32—State Department of Education—State Aid to Schools
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Acct. No. 2950

Professional Educators ... $ — $417,997,292
Service Personnel ... . — 146,895,454
Fixed Charges — 65,273,357
Transportation — 25,132,137
Administration — 2,926,000
Other Current Expenses ... —_ 36,718,028
Improve Instructional Programs . — 25,276,986
Basic Foundation Allowances. ... — 720,219,254
Less Local Share — 101,805,160
Total Basic State Aid ... — 618,414,094
Loss Reduction — 2,699,443
Staffing Improvement .. —_ 1,583,023
Professional Educators ... 837,201 —0—
Service Personnel ... 745,822 —0—
Increased Enrollment ... ... — 800,000
Total $ — $623,496,560

33—State Department of Education—
Aid for Exceptional Children

Acct. No. 2960

Personal Services ..o $ 333,021 $ 318,689
Current Expenses oo 914,406 226,020
Equipment __.. 25,971 16,022
Out-of-State Instruction ... . —_ 428,000
Aid-to-Counties —_ 7,958,678

Grant County
Awards .. — 6,054,303
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Regional Education Service

Agency Grants ... — 212,000
Special State
Projects ... — 209,397

Regional Education
Service Agency

Evaluations ... — 220,000
Medley Educational
Programs ... — 1,135,000
Summer Camp for
Gifted Children_... — 77,978
Equipment for
the Blind ... — 50,000
To Local Entities ... 19,303,805 —
Total $ 20,577,203 $ 8,947,409

The appropriation for “Out-of-State Instruction” may
be expended to provide instruction, care and maintenance
for educable persons who have multiple handicaps and
for whom the state provides no facilities.

The appropriation for “Aid-to-Counties” may be ex-
pended by county or state operated institutions including
institutions housing juveniles for the initiation, mainten-
ance and/or improvements of special education programs
including employment of new professional education
personnel solely serving exceptional children; training of
educational personnel to work with exceptional children;
and supportive costs such as materials, transportation,
contracted services, minor renovation and other costs
directly related to the special education delivery process
prescribed by the State Board of Education.

The appropriation for “Special State Projects” may be
expended to support (1) an instructional materials center
for visually handicapped children at the West Virginia
Schools for the Deaf and the Blind, (2) the State Special
Olympics program, (3) the West Virginia Advisory coun-
cil for the Education of Exceptional Children at the
West Virginia College of Graduate Studies, and (4) state-
wide training activities or programs benefiting excep-
tional children.



100

B O N

Lo o

> W b

W

WO -IDW bWy

[
o

APPROPRIATIONS [Ch. 22
34—Teachers’ Retirement Board
Acct. No. 2980
Teachers Retirement Fund _.....$§ — $ 39,670,000
Supplemental Benefits for
Annuitants — 5,623,000
Total $ — $ 45,293,000

35—West Virginia Schools for the Deaf and the Blind

Acct. No. 3330

Personal Services ... $ — $ 3,328,186
Current Expenses .. ... ... — 898,800
Repairs and Alterations .. ... ... — 396.200
Equipment — 223,100

Total $ — $ 4,846,286

36—State FFA-FHA Camp and Conference Center

Acct. No. 3360

Personal Services $ — $ 136,805
Current Expenses ... ... — 93,700
Repairs and Alterations ... — 19,000
Equipment — 5,250

Total $ — $ 254,755

37T—West Virginia Library Commission

Acct, No. 3500

Personal Services ... ... $ 86,449 $ 1,001,283
Current Expenses ... 138,490 220,500
Repairs and Alterations ................ 10,000 4,100
Equipment 110,000 10,000
Per-Capita Grants ... — 5,812,964
Books, Periodicals and Films ........ — 250,000
Library Matching Fund-—
(Construction) — 20,000
To Local Entities 400,000 —
Total $ 744,939 $ 7,318,847
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Any unexpended balance remaining in the appropria-
tion for “Library Matching Fund (Construction)” at the
close of the fiscal year 1983-84 is hereby reappropriated
for expenditure during the fiscal year 1984-85.

38—Department of Culture and History
Acct. No. 3510

Personal Services ..__._._. $ 81,743 — $ 1,048,872
Current Expenses __..._._ 100,364 — 287,899
Repairs and Alterations. — — 30,100
Equipment ... 4000 — 51,900
Arts and Humanities
Fund 430,000 — 656,539
Personal Services ... — 178,688 —
Current Expenses ... 7,500 601
Grants and Contractual
Services ... ___.__ 422900 477,250
Department Programming
Funds — — 480,400
QOutreach and Educa-
tion — 92,570
Technical Assistance ... — 92,830
Cultural Center
Programs ___ . __ — 295,000
Historical Preservation 171,568 — 150,751
Washington Carver Camp — —_ 140,113
Grants, Fairs and Festivals — —_ 711,500
Independence Hall .. __. — — —0—
Total . .. .. $ 788,072 $ 3,558,074

The above appropriations for “Arts and Humanities
Fund”, “Department Programming Funds”, “Grants, Fairs
and Festivals”, and “Washington Carver Camp” shall be
expended only upon authorization of the Department of
Culture and History and in accordance with the provi-
sions of Chapter 5A and Chapter 12, Article 3 of the Code
of West Virginia.

All federal moneys received as reimbursement to the
Department of Culture and History for moneys expended
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from the General Revenue Fund for Arts and Humanities
and Historical Preservation are hereby reappropriated for
the purposes as originally made, including Personal Ser-
vices, Current Expenses and Equipment.

Any unexpended balance remaining in the appropria-
tion “Washington Carver Camp” at the close of the fiscal
year 1983-84 is hereby reappropriated for expenditure
during the fiscal year 1984-85.

CORRECTIONS
39—Department of Corrections
Probation and Parole Board
Acct, No. 3650

Salaries of Members of Board

of Probation and Parole __.__ .. 5§ — $ 80,625
Other Personal Services . — 55,850
Current Expenses —_— 25,000
Repairs and Alterations ... — 300
Equipment — 1,600

Total $ — $ 163,375

40—Department of Corrections—Central Office
Acct. No. 3680

Perscnal Services $ — $ 449,665
Current Expenses — 213,418
Repairs and Alterations . —_ 1,500
Equipment — 200,000
Adult Female Offenders Contract — 944,646
Personal Services ..ol 20,904 —_
Current Expenses ... 923,742 —
Total $ — $ 1,809,229

41—West Virginia Penitentiary
Acct. No. 3750

Any unexpended balance remaining in the appropria-
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tion for “Capital QOutlay” at the close of the fiscal year
1983-84 is hereby reappropriated for expendifure dur-
ing the fiscal year 1984-85.

42—Department of Corrections—Correctional Units

Acct. No. 3770

Personal Services $ — $ 10,970,754
Current Expenses ... — 6,898,394
Inmate Medical Expenses ______. 1,586,887
Other 5,311,507
Repairs and Alterations ... — 239,500
Equipment — 115,000
Capital QOutlay — 2,000,000
Total $ — $ 20,223,648

The commissioner of corrections, prior to the beginning
of the fiscal year, shall file with the legislative auditor
an expenditure schedule for each formerly separate
spending unit which has been consolidated into the above
account and which receives a portion of the above appro-
priation. He shall also, within fifteen days after the close
of each six-month period of said fiscal year, file with
the legislative auditor an itemized report of expenditures
made during the preceding six-month period. Such
report shall include the total of expenditures made under
each of the items 1, 2, 3 and 4 above.

HEALTH AND HUMAN SERVICES

43— State Health Department—Central Office
Acct. No. 4000

Personal Services ..o $ 2,064,991 $ 6,647,836
Current Expenses ..o 18,191,227 4,628,830
Repairs and Alterations ... 114,000 4,000
Equipment 74,914 130,104

Reimbursement te Community
Mental Health and Mental Re-
tardation Centers ... ... . — 17,801,508
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Reimbursement to Community

Behavioral Health Programs

for Social Services ... ... — 1,613,632
Special Olympics _..civeei. — 28,000
State Aid to Local Agenmes — 5,717,898
Grants to Counties and EMS

Entities —_ 1,870,000
Maternal and Child Health Clin-

ics, Clinicians and Medical Con-
tracts and Fees ... . —_ 1,430,000
Foster Grandparents Stipends/
ravel . — 62,370
Hemoph111ac A551stance Program — 122,326
Placement Programs for the
Developmentally Disabled ... —_ 3,842,150
Primary Care Contracts to Com- '
munity Health Centers ... — 1,831,500
Agent Orange — 200,000
Alcohol, Drug Abuse, and D D . — 2,436,000
Corporate Nonprofit Commu-
nity Health Center F.M.H.A.
Mortgage Finance ... .. —_ 105,913
Total $ 20,445,132 $ 48,472,667
Any unexpended balance remaining in the appropria-
tion for “Agent Orange” at the end of the fiscal year
1983-84 is hereby reappropriated for expenditure during
fiscal year 1984-85.

44 _Department of Veterans Affairs—Veterans Home
Acct. No, 4010

Personal Services .. . ... ....__.$ — $ 1,164,064

Current Expenses _ .. . ... _ 502,250 —_

Equipment 37,000 —
Total $ 539,250 $ 1,164,064

Any unexpended balance remaining in the appropria-
tion for “Repairs and Alterations” and “Equipment” at
the close of the fiscal year 1983-84 is hereby reappropria-
ted for expenditure during the fiscal year 1984-85.
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45—Solid Waste Disposal
Acct. No. 4020

Personal Services . oo $ — $ 93,095
Current Expenses .. ... ... — 32,100
Equipment ... ... o — 1,000

Total $ —- $ 126,195

46—Department of Veterans Affairs
Acct. No. 4040

Personal Services ..o .. $ — $ 670,270
Current Expenses .. . ... — 129,998
Equipment . ... - 2,000
Educational opportunities for chil-
dren of War Veterans_.._.___. ... -— 9,500
In aid of Veterans Day Patriotic
Exercizes . ... .. _. . — 7,000
Total....... $ — $ 818768

Moneys in Lines 6-7 above are to be expended subject to
the approval of the Department of Veterans Affairs upon
presentation of satisfactory plans by the Grafton G.A.R.
Post, American Legion, Veterans of Foreign Wars and
Sons of Veterans.

47—Department of Human Services

Acct. No. 4050
Personal Services .. . ... % 13,343,898 § 10,214,707
Current Expenses ... ... ... 174,138,839 3.783,056
Repairs and Alterations ... ... — 17,000
Equipment .. 69,290 56,757
Assistance Payments ... ... — 19,591,317
Social Security Matching Fund .. — 686,018
Indigent Burials ... @ — 620,000
Social Services ... ... ... — 20,075,465
Emergency Assistance ... — 1,000,000
Medical Services ... ... — 52,141,731

510 5 5 = — 605,000
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Food Stamp (Value) .. ... 150,000,000% —
Government Donated Food
(Value) 22,000,000% —
Public Fmployees Retirement
Matching — 428,403
Public Employees Health
Insurance —_— 420,004
Handicapped Children ... .. — —0—
Total $187,552,027 $109,639,458
*For Information Only—Not included in Total
48—State Commission on Aging
Acct. No. 4060
Personal Services ... $ 302,882 % 124,465
Current Expenses 165,788 68,000
Equipment 7,200 —
Programs for Elderly ... ... — 2,987,000
Senior Citizen Centers—Land
Acquisition, Construction
and Repairs and Alterations ... — 200,000
Golden Mountaineer Program ... — 103,365
Personal Services . ... 45,365 —
Other Expenses ... - 58,000 —
Silver Haired Legislature .. — 20,000
To Local Entities ... 7,430,712 —
Total $ 7,906,582 $ 3,502,830

Any unexpended balance remaining in the appropria-
tion for “Senior Citizen Centers—land acquisition, con-
struction, repairs and alterations”, at the close of the
fiscal year 1983-84 is hereby reappropriated for expendi-
ture during the fiscal year 1984-85.

49-_State Health Department—Medical Facilities (Control)

W G DD

Acct. No, 4070

Personal Services ... 58 — $ 42,681,539
Current Expenses ... —_ 13,369,075
Repairs and Alterations ... ... — 667,850

Equipment — 385,593
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Student Nurse Affiliation
Program (Huntington) _._...__._.. —_ 77,619
Psychiatric Training Center—
Student Nurses (Weston) ... —_ 237,710
Total $ — $ 57,419,386

The director of health, prior to the beginning of the
fiscal year, shall file with the legislative auditor an ex-
penditure schedule for each formerly separate spending
unit which has been consolidated into the above account
and which receives a portion of the above appropriation.
He shall also, within fifteen days after the close of each
six month period of said fiscal year, file with the legisla-
tive auditor an itemized report of expenditures made
during the preceding six-month period. Such report shall
include the total of expenditures made under each of
line items 1, 2, 3 and 4 above.

50—State Board of Education—Rehabilitation Division

Acct. No. 4400

Personal Services ... ... $ 10,552,861 $ 5,023,186
Current Expenses ... 4,958,801 1,035,300
Repairs and Alterations ... 130,536 1,400
Equipment ... 303,845 51,600
Case Services ... ... 2,739,223 2,302,500
Social Security Matching Fund . 538,497 302,996
WVU—Reimbursement . .. ... 594,000 50,900
Workshop Development .. ... 527,000 1,181,400
Blind Services Coordinating Unit — 37,000
Disability Determination—Medical
Payments ... 6,589,000 —
Total $ 26,933,763 $ 9,986,282

51—Governor’s Commission for the Blind
Acct. No. 4450
Unclassified—Total ... . $ — $ | N
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52—Governor’s Commission on Disabled Persons
Acct. No. 4460

Unclassified—Total ... $ — $ —0—
BUSINESS AND INDUSTRIAL RELATIONS
53—Bureau of Labor and Department of
Weights and Measures
Acct. No. 4500
Personal Services ... $ 203,214 $ 1,082,852
Current Expenses ... . 96,493 319,300
Repairs and Alterations _ ... — 900
Equipment ... [ 4,600
Labor Management Advisory
Council ... . — 25,650
Total $ 299,707 $ 1,433,302

54—Department of Employment Security
Acct. No. 4510
Interest Assessment—Total ... $ — $ 1,900,000

The above appropriation is intended to pay the federal
governmant interest due on loan advances made to the
state of West Virginia for payment of unemployment
compensation benefits.

55—Department of Mines
Acct. No. 4600

Personal Services ... .. $ — $ 3,617,142
Current Expenses ... ... 220,000 1,448,350
Equipment . 100,000 71,000
Miner Training, Education and

Certification — 139,592
Board of Ccal Mine Health and

Safety - — 95,176

Gas Well Certification ... — 228,022
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9 Development of Mine Safety
10 Program — 205,641

11 Total $ 320,000 $§ 5,804,923
S6—Interstate Commission on Potomac River Basin
Acct, No. 4730

West Virginia’s contribution to Potomac River
Basin Interstate Commission ...$ — $ 19,600

[\

57—Ohio River Valley Water Sanitation Commission
Acct, No. 4740

West Virginia’s contribution to the Ohio River
Valley Water Sanitation Com-
3 mission 3 — $ 70,490
58—West Virginia Air Pollution Control Commission
Acct. No. 4760

[

1 Personal Services ... $ 820,653 § 573,262
2 Current Expenses 379,590 171,512
3 Equipment 40,000 1,000
4 Total. $ 1,240,243 § 751,774

59—State Athletic Commission
Acct. No. 4790
1 Unclassified—Tetal .. . ... $ — $ 5,500
60—West Virginia State Aeronautics Commission
Acct. No. 4850

Any unexpended balance remaining in the appropria-
tion “Airport Matching” at the close of the fiscal year
1983-84 is hereby reappropriated for expenditure during
fiscal year 1984-85.

61—West Virginia Nonintoricating Beer Commissioner
Acct. No. 4900

1 Personal Services $ — $ 324472
2 Current Expenses — 76,200

B 0O b =
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Equipment — 300
Total $ — $ 400,972
62—West Virginia Racing Commission
Acct, No. 4950
Personal Services ... _.___...$§ — $ 1,014,558
Current Expenses —_ 131,500
Equipment — 13,000
Total $ — $ 1,159,058
AGRICULTURE
63—Department of Agriculture
Acct. No. 5100
Salary of Commissioner . ___ $ — $ 42,580
Other Personal Services ... ... 228,708 2,027,972
Current Expenses ... ... ... 143,366 1,036,537
Equipment 55,000 88,080
Multiflora Rose Eradication
Program — 115,000
Gypsy Moth Program ... — 300,000
Total $ 427074 $ 3,610,169
Out of the above General Revenue Funds a sum may
be used to match Federal Funds for the eradication and
control of pest and plant disease.
64—Farm Management Commission
Acct. No. 5110
Personal Services $ — $ 1,019,747
Current Expenses . ..o, — 990,000
Repairs and Alteratiens ........_.. — 265,000
Equipment ...... —_ 293,000
Livestock Purchase ... ooooeeeee . —_ 273,000
Total $ — $ 2,840,747
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65-~Department of Agriculture—
Soil Conservation Committee

Acct. No. 5120

Personal Services $ — $ 344,221
Current Expenses __ ... — 122,699
Watershed Program ____.__ ... . — 150,000
Total $ — $ 616,920
Any unexpended balance remaining in the appropria-
tion for “Watershed Program” and “Mud River Flocd
Control Project”, at the close of the fiscal year 1983-84 is
hereby reappropriated for expenditure during the fiscal
year 1984-85,

66—Department of Agriculture—Division of Rural Resources
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(Matching Fund)
Acct. No. 5130

Personal Services .o 3 — $ 791,717
Current Expenses ... — 222,287
Equipment _. —_ 47,000
Total 3 — $ 1,061,004
Any part or all of this appropriation may be transferred
to Special Pevenue Fund for the purpose of matching
Federal Funds for the above named program.

67—Department of Agriculture—Meat Inspection
Acct. No, 5140

Personal Services ... ..........3 400,506 $§ 394,525
Current Expenses ......eeees 288,057 183,446
Equipment 2,395 2,395
Total..... $ 690,958 $§ 580,366
Any part or all of the appropriation from General
Revenue may be transferred to Special Revenue Fund
for the purpose of matching Federal Funds for the above
named program.



112 APPROPRIATIONS [Ch. 22

68—Department of Agriculture—Agricultural Awards
Acct. No, 5150

1 Agriculture Awards ... $ — $ 70,000
2 TFairsand Festivals ... ... — 148,450
3 Total $ — $ 218,450

CONSERVATION AND DEVELOPMENT
69—Geoclogical and Economic Survey
Acct. No. 5200

1 Personal Services ... . $ 121,475 $ 1,319,990
2 Current Expenses ... 115,653 304,612
3 Repairs and Alterations ... ___ 11,500 20,888
4 Equipment .. .. . o 44,000 14,000
5 Special Studies . ... — 60,698
6 Total $ 292,628 § 1,720,188
T0—Department of Natural Resources
Acct. No. 5650
1 Personal Services ... .. . $ 6,034,700 $ 9,510,442
2 Current Expenses 6,980,399 3,163,678
3 Repairs and Alterations ... 24,378,294 630,000
4 Equipment 1,114,299 452,203
5 Fire Prevention Control ... — 696,580
Personal Services .. — 634,180
Other Expenses ... .. — 62,400
6 Water Resources Board and
7 Reclamation Board of Review — 122,380
8 Debt Service . .. e — 1,116,540
9 Canaan Valley State Park — —0—
10 Cacapon State Park —
11 Capital Qutlay ... .. — 232,000
12 Chief Logan State Park . e — 100,000
13 To Local Entities 29,800 —
14 Transfer To State
15 Spending Units 205,000

16 Total $ 38,742,492 $ 16,023,823
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Any unexpended balance remaining in the appropria-
tion for “Reeds Creek Hatchery,” and “Chief Logan State
Park” at the close of the fiscal year 1983-84 is hereby re-

appropriated for expenditure during the fiscal year 1984-
85.

Any unexpended balance remaining in the appropria-
tion for “Castleman’s Run Lake” at the close of the fiscal
year 1983-84 is hereby reappropriated for expenditure
during the fiscal year 1984-85 and redesignated for “Chief
Logan State Park”.

Any or all funds appropriated for “Fire Prevention
Control” may be transferred to Special Revenue Fund
to match and aid Federal Funds.

71—Public Land Corporation
Acct. No. 5660

Personal Services $ — $ 171,500
Current Expenses ... — 73,400
Repairs and Alterations ... ... — 20,000
Equipment — 5,000

Total $ — $ 269,900

Any unexpended balance remaining in the appropria-
tion for “Public Land Corporation” and “Blennerhassett
Island” at the close of the fiscal year 1983-84 is hereby
reappropriated for expenditure during the fiscal year
1984-85.

Any unexpended balance in the appropriation item as
originally made to this account in fiscal year 1972-73
under the designation “Total” and the amount, and as
brought forward and remaining at the close of fiscal
year 1983-84, is hereby reappropriated for expenditure
during fiscal year 1984-85, and is hereby redesignated, as
to purpose, for “Chief Logan State Park”.

72—Water Development Authority
Acct. No. 5670
Capital QOutlay—Sewer ... $§ — $ 237,790
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Capital Qutlay—Water _._. .. — 164,820
Loan and Grant Program ____.___ — 377,390
Total $ — $ 780,000

Any unexpended balance remaining in the appropria-
tion for “Capital Outlay,” “Phase III Hardship Grants,”
“Construction Grants Phase IIL” “Hardship Grants,”
“Bolair PSD,” “McMechen Water Project,” “Loan and
Grant Program,” “Capital Qutlay—Sewer,” and “Capital
Outlay—Water,” at the close of fiscal year 1983-84, is
hereby reappropriated for expenditure during fiscal
year 1984-85.

73—West Virginia Railroad Maintenance Authority
Acct. No. 5690

Personal Services . ... ... $ — $ 530,476
Current Expenses —_ 140,000
Repairs and Alterations ... __ 200,000 240,000
Baltimore and Ohio—
Passenger Service ___...._ ... — —0—
Total $ 200,000 $ 910,476
PROTECTION

74—Department of Public Safety
Acct. No. 5700

Personal Services ... $ 13,754 $ 15,257,418
Current Expenses ... 59,579 7,452,318
Repairs and Alterations ... — 300,000
Equipment 7,630 2,100,000
Emergency Fund ... . — 10,000

Total $ 80,963 $ 25,119,736

75—Adjutant General—State Militia
Acct, No. 5800

Personal Services ..o .. $ 170,808 § 259,288
Current Expenses ... ... 352,758 730,000
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Repairs and Alterations . 187,000 62,000
Equipment 5,000 20,000
Compensation of Commanding

Oflicers, Clerical Allowances

and Uniform Allowances ... —_— 124,000
Property Maintenance .. — 1,006,658
State Armory Board ... — 2,428,805
College Education Fund . — 200,000

Total $ 715,566 $ 4,830,751

MISCELLANEOUS BOARDS AND COMMISSIONS

76—West Virginia Civil Service System
Acct. No. 5840

Personal Services ..o $ — $ 861,579
Current Expenses ... ... ... — 246,500
Equipment —_ 4,000

Total $ — $ 1,112,079

The director shall maintain accurate records reflecting
the cost of administering the provisions of this appropria-
tion. At the close of each quarter-year period, the director
shall summmarize the cost and shall bill each department,
commission, board or agency which receives support from
any funds other than General Revenue Fund for a prorata
share of the administrative cost based on the relationship
between the quarterly-average number of employees in
the service of such department, commission, board or
agency and the quarterly-average number of employees
in the service of all the departments, commaissions, boards
and agencies of the state for the appropriate calendar
quarter.

This reimbursement is to be deposited in the General
Revenue Fund.

T1—West Virginia Public Legal Services Council
Acct. No. 5900
Council and Central Office ... $ — $ 187,866
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Appointed Counsel Fees .. . — 3,823,881

Public Defender Operations _____. — 352,300
Criminal Law Research Center

Appellate Division .. ... — 125,742

Total $ — $ 4,489,789

Any unexpended balance remaining in the appropria-
tion “Appointed Counsel Fees” at the close of the fiscal
year 1983-84 is hereby reappropriated for expenditure
during the fiscal year 1984-85.

T8—Human Rights Commission
Acct. No. 5980
Personal Services $ 185,688 $ 429,543

Current Expenses ... 65,999 233,948
Equipment .. . . 11,708
Total $ 251687 $ 675,199
79—Women’s Commission
Acct. No. 6000
Personal Services $ — $ 49,380
Current Expenses ... ..... — 22,300
Equipment . —_ 1,900
Total. $ — $ 74,080

80—West Virginia Public Employees Retirement Board
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Acct. No. 6140

Employers Accumulated Fund _.§ — $ 12,561,966
Expense Fund .. ... .. — 70,000
Supplemental Benefits For
Annuitants — 1,992,000
Total $ - $ 14,623,966

The above appropriation is intended to cover the state’s
share of West Virginia Public Employees Retirement
coverage for those departments operating from the Gen-
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eral Revenue Fund. The State Department of Highways,
Department of Motor Vehicles, Workers’ Compensation
Commissioner, Public Service Commission and other de-
partments operating from Special Revenue Funds and/or
Federal Funds shall pay their proportionate share of the
retirement costs for their respective divisions. When
specific appropriaticns are not made, such payments may
be made from the balance in the varicus Special Revenue
funds in excess of specific appropriations.

81—West Virginia Public Employees Insurance Board
Acct. No. 6150

Expense Fund ... 3 — $ 334,648
Public Employees Health Insurance—

State Contributions ... —_ 91,059,068

Total $ — $ 91,393,716

The above appropriation is intended to cover the state’s
share of Public Employees Health Insurance costs for
those spending units operating from the General Revenue
Fund. The State Department of Highways, Department
of Motor Vehicles, Workers’ Compensation Commission-
er, Public Service Commission and other departments
operating from Special Revenue Funds and/or Federal
Funds shall pay their proportionate share of the Public
Employees Health Insurance cost for their respective
divisions. When specific appropriations are not made,
such payments may be made from the balances in the
various Special Revenue Fund in excess of specific ap-
propriations.

Any unexpended balance remaining in the appropria-
tion “Public Employees Health Insurance State Contri-
butions” at the close of the fiscal year 1983-84 is hereby
reappropriated for expenditure during the fiscal year
1984-85.

g2—Insurance Commissioner
Acct. No. 6160
Personal Services ............ .. $§ — $ 638.696
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Current Expenses — 225,400
Equipment — 15,000
Total . o $ — $ 879,096
83—State Fire Commission

Acct. No. 6170
Personal Services ... . $ — $ 623,822
Current Expenses ... ... . . — 295,175
Repairs and Alterations ... — 3,151
Equipment — 36,374
Total $ — $ 958,522

84--Claims from General Revenue
Acct. No. 6200

Total $ —0—

.

Sec. 3. Appropriations from other funds.—From the
funds designated there is hereby appropriated condition-
ally upon the fulfillment of the provisions set forth in
Chapter 5A, Article 2 of the Code of West Virginia, the
following amounts as itemized for expenditure during
the fiscal year one thousand nine hundred eighty-five.

Sec. 4. Appropriations of federal funds.—In accor-
dance with Chapter 4, Article 11, Federal Funds are here-
by appropriated conditionally upon the fulfillment of the
provisions set forth in Chapter 5A, Article 2 of the Code
of West Virginia, the following amounts, as itemized for
expenditure during the fiscal year one thousand nine
hundred eighty-five,

Any unexpended balances remaining for Federal Funds
at the close of the fiscal year 1983-84 are hereby reappro-
priated for expenditure during the fiscal year 1984-85.
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85—State Department of Highways
Acct. No. 6700
TO BE PAID FROM STATE ROAD FUND

Federal Other
Revenue Revenue
Fiscal Year Fiscal Year
1984-85 1984-85

1 Maintenance Expressway, Trunk-

2 line and Feeder ... ... ... $ — $ 47,523,000
3 Maintenance, State Local Services — 64,707,000
4 Maintenance, Contract Paving and

5 Secondary Road Maintenance — 10,584,000
6 TInventory Revolving . ... — 1,425,000
7 Equipment Revolving ... — 4,125,000
8 General Qperations ... — 17,674,000
9 Debt Service .. — 85,000,000
10 Interstate Construction ... —_ 168,768,000
11 Other Federal Aid Programs ... —_ 123,821,000
12 Appalachian Program ... — 22,738,000
13 Nonfederal Aid Construction _____._ — 3,789,000
14 Total ... $ — $550,154,000

15 The above appropriation line items are to be expended
16 in accordance with the provisions of Chapter 17 and 17C,
17 Code of West Virginia, one thousand nine hundred thirty-
18 one, as amended,

19 The State Commissioner of Highways shall have the
20 authority to operate revolving funds within the state road
21 fund for the operation and purchase of various types of
22 equipment used directly and indirectly in the construc-
23 tion and maintenance of roads and for the purchase of
24 inventories and materials and supplies.

25 There is hereby appropriated within the above items
26 sufficicnt money for the payment of claims, accrued or
27 arising during this budgetary period, to be paid in accord-
28 ance with Chapter 14, Article 2, Sections 17 and 18, Code
29 of West Virginia, one thousand nine hundred thirty-one,
30 as amended.
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86—Department of Motor Vehicles
Acct. No. 6710
TO BE PAID FROM STATE ROAD FUND

Personal Services ... $ — $ 2,437,312
Current Expenses . .. — 3,580,457
Equipment .. .. —_ 50,950
Purchase of License Plates __. .. — 493,200
Social Security Matching .. .. — 168,412
Public Employees Retirement
Matching . — 227,581
Public Employees Health
Insurance — 349,237
Total $ — $ 7,307,149

87—Department of Education—Veterans Education
Acct. No. 7979
TO BE PAID FROM FEDERAL FUNDS

Personal Services ..o $ 65,120 $§ —
Other Expenses 55,793 —
Equipment 500 —_

Total $ 121413 % —

Expenditures from this appropriation shall not exceed
the amount to be reimbursed by the Federal Government.

Federal Funds in excess of the amounts hereby appro-
priated may be made available by budget amendment
upon request of the State Superintendent of Schools and
approval of the Governor for any emergency which might
arise in the operation of this division during the fiscal
year.

88—Treasurer’s Office—Abandoned and Unclaimed Property

1
2

3

Acct. No. 8000
TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services ... ..........$ — $ 56,020
Other Expenses ... occee. ... — 48,795

Total . o oo § — $ 104815
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89-—Real Estate Commission
Acct. No. 8010

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services ] $ — $ 153,295

Current Expenses ... — 118,700

Equipment — 5,000

Total $ — $ 276,995

The total amount of this appropriation shall be paid out
of collections of license fees as provided by law.

90—West Virginia Racing Commission
Acct. No. 8080
TO BE PAID FROM SPECIAL REVENUE FUND
Medical Expenses ... .. o $ — $ 5,000

The total amount of this appropriation shall be paid
from Special Revenue Fund out of collections of license
fees and fines as provided by law.

No expenditures shall be made from this account ex-
cept for hospitalization, medical care and/or funeral ex-
penses for persons contributing to this fund.

91— Auditor’s Office—Land Department Operating Fund
Acct. No, 8120
TO BE PAID FROM SPECIAL REVENUE FUND
Unclassified—Total .. ... $ — $ 12,000

The total amount of this appropriation shall be paid
from Special Revenue Fund out of fees and collections
as provided by law.

92—Department of Finance and Administration—
Division of Purchasing—Revolving Fund

Acct. No. 8140
TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services $ — $ 809,379
Current Expenses . ... ... — 490,300
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Equipment _. ... _ 60,000

Social Security Matching ... = — 55,907
Public Employees Retirement

Matching ... . . — 75,784

Public Employees Health
Insurance ...ovoiieee. — 97,700
Total $§ — $ 1,589,070

The total amount of this appropriation shall be paid
from Special Revenue Fund as provided by Chapter 5A,
Article 2 of the Code of West Virginia.

The above appropriation includes salaries and operating
expenses.

There is hereby appropriated from this fund, in addi-
tion to the above appropriation, the necessary amount for
the purchase of supplies for resale,

93— Department of Finance and Administation—
Information Systems Services Division Fund
Acct. No. 8151

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services . ... . ..$ — $ 2,821,339
Current Expenses — 5,633,400
Equipment __._ — 207,000
Social Security Matching ... — 197,150
Public Employees Retirement
Matching — 266,494
Public Employees Health
Insurance — 358,300
Total $ — $ 9,483,683

The total amount of this appropriation shall be paid
from Special Revenue Fund out of collections made by
the Department of Finance and Administration as pro-
vided by law.
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94—Department of Agriculture
Acct. No. 8180

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services ... . ... $ — $ 413,267
Current Expenses —_ 23,390
Social Security Matching ____.__. — 28,978
Public Employees Retirement
Matching — 39,188
Public Employees Health
Insurance — 31,000
Total 3 — $ 535,823

The tntal amount of this appropriation shall be paid
from Special Revenue Fund out of collections made by
the Department of Agriculture as provided by law.

95—General John McCausland Memorial Farm
Acct. No. 8194
TO BE PAID FROM SPECIAL REVENUE FUND
Unclassified—Total ... $§ — $ 80,000
Funds for the above appropriation shall be disbursed
in accordance with Chapter 19, Article 26 of the Code of
West Virginia.
96-—State Committee of Barbers and Beauticians
Acct. No. 8220

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services ... ..o $ — $ 134,691
Current Expenses ........ .. — 108,700
Equipment ... .. — 1,800

Total.. $ — $ 245191

The total amount of this appropriation shall be paid
from Special Revenue Fund out of collections made by
the State Committee of Barbers and Beauticians as prc;-
vided by law.
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97—Public Service Commission
Acct. No. 8280

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services .. ...} 51,600 $ 3,329,521
Current Expenses .. ... 22,127 1,287,700
Equipment _____ — 106,000
Social Security Matching ... —_ 233,511
Public Employees Retirement
Matching — 315,780
Public Employees Health
Insurance — 296,200
Total $ 73727 $ 5,568,712

The total amount of this appropriation shall be paid
from Special Revenue Fund out of collections for special
license fees from public service corparations as provided
by law.

Any unexpetded balance remaining in the appropria-
tion for “Headquarters Building Development” at the
close of fiscal year 1983-84 is hereby reappropriated for
expenditure during the fiscal year 1984-85.

98—Public Service Commission—Gas Pipeline Division

-3 U W=

11

Acct. No. 8285
TO BE PATD FROM SPECIAL REVENUE FUND

Personal Services ... . $ 26,875 $ 155,157

Current Expenses _ ... ... 15,841 68,600
Equipment ... — 1,500
Social Security Matching ... .. — 10,898
Public Employces Retlirement
Matching — 14,737
Public Employees Health
Insurance —_ 11,000
Total $ 42,716 $§ 261,892

The total amount of this appropriation shall be paid
from Special Revenue Fund out of receipts collected for
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or by the Public Service Commission pursuant to and in
the exercise of regulatory authority over pipeline com-
panies.

Any unexpended balance remaining in the appropria-
tion for “Headquarters Building Development” at the
close of fiscal year 1983-84 is hereby reappropriated for
expenditure during the fiscal year 1984-85.

99—Public Service Commission—Motor Carrier Division
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Acct. No. 8290

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services ... $ — $ 1,017,857
Current Expenses ... . ... .. — 348,000
Equipment ... .. . — 5,000
Social Security Matchmg - — 71,282
Public Employ=es Ret1rement
Matching ... e = 96,396
Public Employees Health
Insurance ... o — 94,000
Total $ — $ 1,632,535

The total amount of this appropriation shall be paid
from Special Revenue Fund out of receipts collected
for or by the Public Service Commission pursuant to
and in the exercise of regulatory authority over motor
carriers as authorized by law.

Any unexpended balance remaining in the appropri-
ation for “Headauasters Building Development” at the
close of fiscal year 1983-84 is hereby reappropriated for
expenditure during the fiscal year 1984-85.

100— Public Service Commission—Consumer Advocate
Acct. No. 8295

TO BE PAID FROM SPECIAI. REVERUE FUND

Personal Services ... . .....$ — $ 270,053
Current Expenses ... oo ool — 289,000
Equipment .. e — 6,800

Social Spcurlty Matchmg — 18,955
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Public Employees Retirement

Matching ... ... . . — 25,633
Public Employees Healt

Insurance —_ 14,300

Total $ — $ 624,741

The total amount of this appropriation shall be paid
from Special Revenue Fund out of collections made by
the Public Service Commission.

101—Department of Natural Resources
Acct. No. 8300

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services . ... $ — $ 3,633,715
Current Expenses ... . —_ 3,071,120
Repairs and Alterations ... — 304,900
Equipment ... __. — 500,100
Land Purchase and Buildings ...... — 831,000

Total $ — $ 8,340,835

The total amount of this appropriation shall be paid
from Special Revenue Fund out of fees collected by the
Department of Natural Resources. Expenditures shall be
limited to the amounts appropriated except for federal
funds received and special funds collected at state parks.

Any unexpended balances remaining in the prior ap-
propriation item “Land Purchase and Buildings” at the
close of fiscal year 1983-84 and available for capital im-
provement and land purchase purposes are hereby re-
appropriated for expenditure in fiscal year 1984-85. all
in accordance with Chapter 20, Article 2, Section 34, Code
of West Virginia.

102—Department of Public Safety—Inspection Fees
Acct. No. 8350
TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services . ...... ... § — $ 464,817
Current Expenses ... .. ... .. .. — 199,567



Ch. 22] APPROPRIATIONS 127

3
4

R -IJd» O

[\

W g0 W W

N =

Repairs and Alterations ... — 2,000
Fquipment .. —_ 12,000
Total $ — $ 678,384
The total amount of this appropriation shall be paid
from Special Revenue Fund out of fees collected for in-
spection stickers as provided by law.
103—Department of Public Safety
Drunk Driving Prevention Fund
Acct. No. 8355
TO BE PAID FROM SPECIAL REVENUE FUND
Current Expenses ... $ — $ 595,000
Equipment .. — 5,000
Total $ — $ 600,000
The total amount of this appropriation shall be paid
from Special Revenue Funds out of receipts collected
pursuant to sections nine-a and sixteen, article fifteen,
chapter eleven of the Code of West Virginia, one thousand
nine hundred thirty-one, as amended, and paid into a
revolving fund account in the state treasury.
104—Department of Banking
Acct. No. 8395
TO BE PAID FROM SPECIAL REVENUE FUND
Personal Services ... ... ... $ — $ 615,286
Current Expenses .. .. ... — 610,586
Equipment ... —_ 6,000
Total..........._.. $ — $ 1,231,872
105—Court of Claims—Crime Victim Reparation
Acct. Nc. 8412
TC BE PAID FROM SPECIAL REVENUE FUND
Personal Services .. ... ... $ — $ 115,000

Current Expenses ... ... — 27,000
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Equipment —_— 8,000
Total $ — $ 150,000

These funds are intended to be expended for court
costs and administrative costs.

106—State Health Department—Hospital Services
Revenue Account (Special Fund)
(Capital Improvement, Renovation and Operation)

Acct, No. 8500

TCO BE PAID FROM SPECIAL REVENUE FUND

Administrative $ — $ 104,640
Personal Expenses $ 70,520
Current Expenses 34,120

Contingency for repairs and al-

terations, equipment, emer-

gency services and miscellan-

COUS e = 500,000
Greenbrier Center—Capital out-

lay and renovations for certifica-

tion, life safety and energy con-

servation — 130,000
Lakin Hospital — Capital outlay

and renovations for certifica-

tion, life safety and energy con-

servation ... — 150,000
Huntington Hospital — Hartley

capital outlay and renovations

for JCAH accreditation ... — 3,000,000
Spencer Hospital—Hartley capi-

tal outlay and renovations for

certification ___....... __ . . ... — 750,000
Contingency for repairs and al-

terations, equipment, emerg-

ency services and miscellan-

eous JE— 500,000
DD and Chronic Mentally Il

Group Homes—Hartley capital

outlay and renovations ... ... — 2,250,000

w1
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Andrew S. Rowan—Capital out-

lay and renovations for certifi-

cation, life safety and energy

conservation _. — 375,000
Hopemont Hospital—Capital out-

lay and renovations for certifi-

cation, life safety and energy

conservation — 300,000
Fairmont Emergency — Capital

outlay and renovations for certi-

fication, life safety and energy

conservation —_ 40,000
Denmar Hospital—Capital outlay

and renovations for certifica-

tion, life safety and energy con-

servation —_ 50,000
Adolescent Residential Treat-

ment Center . — 1,270,000
Pinecrest Hospital—Capital out-

lay and renovatijons for certifi-

cation, life safety and energy

conservation _____ — 870,000
DD and Chronic Mentally Il

Group Homes—Hartley capital

outlay and renovations ... . — 1,924,000

Total .o $ — $ 12,213,640

The total amount of this appropriation shall be paid
from the Hospital Services Revenue Account Special
Fund created by the 1981 Legislature (WV Code 16-1-15a).

Projects are to be paid on a cash basis and made availa-
ble from the date of passage. Items and projects of this ap-
propriation are to begin as funds become available in
the special fund. Projects are to begin in the listed
order of priority herein, except implementation costs,
not to exceed ten percent of each appropriation, and shall
be made available from the date of passage.

Any unexpended balances remaining at the close of fis-
cal year 1983-84 for the prior-appropriated and brought-



130

65
66
67
68
69
70
71
72
73
74
75

—

[~ 1 A VU )

—

WLoOo-IJ0m Uik

APPROPRIATIONS [Ch. 22

forward items of this account are hereby reappropriated
for expenditure in fiscal year 1984-85. The unexpended
balances of the items “Huntington Hospital, Capital Out-
lay and Renovations—$750,000” and “Huntington Hospi-
tal, Capital Outlay—$1,800,000”, as originally appropriated
in this account (then designated Acct. No. 8491-12) in
fiscal year 1982-83 and as herein reappropriated for ex-
penditure during fiscal year 1984-85, are hereby redesig-
nated as to purpose and shall be exepndable in fiscal year
1984-85 for ‘“Adolescent Residential Treatment Center—
Barboursville Area” by the State Health Department.

107—Health Care Cost Review Authority
Acct. No. 8510
TO BE PAID FROM SPECIAL REVENUE FUND
Unclassified—Total ____$ 283,837 $ 1,108,054

The above appropriation item is to be expended in ac-
cordance with and pursuant to the provisions of Chapter
102, Acts of the Legislature, Regular Session, 1983, and
from the special revolving fund designated “Health Care
Cost Review Fund.”

108—West Virginia Hospital Finance Authority
Acct. No. 8520
TO BE PAID FROM SPECIAL REVENUE FUND

Unclassified—Total ... § $ 1,000

The total amount of this appropriation shall be paid
from Special Revenue Fund out of fees and collections
as provided by Enrolled Committee Substitute for Senate
Bill 585, Regular Session, 1984,

Special funds in excess of the amount herein appro-
priated may be made available by budget amendments
upon request of the Commissioner of Finance and Ad-
ministration and the approval of the Governor.
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109—Geological and Economic Survey
Acct. No. 8589
TO BE PATD FROM SPECIAL REVENUE FUND
Unclassified—Total ___$ — $ 40,000

The abeove appropriation shall be used in accordance
with Chapter 95, Acts of the Legislature, Regular Session,
1983.

100—Board of Regents
Special Capital I'mprovement Fund
Acct. No. 8830
TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service ... — $ 545,000

The total amount of this appropriation shall be paid
from the nonrevolving Capital Improvement Fund created
by the 1959 Legislature, as amended.

111—Board of Regents—State System Registration Fee
Special Capital Improvements Fund
{Capital Improvement and Bond Retirement Fund)
Acct. No. 8835

TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service ... . — $ 2,386,000
Capital Building Repau‘s and
Alterations . ... ... —_ 4,200,000

(Supplements Operatmg Budget

at Colleges and Universities)
Miscellaneous Campus Develop-

ment Projects ... ... . — 1,300,000
Planning Fund . e — 1,000,000
(To be used for pro;ect plannmg

and design)
Concord College Campus Devel-

opment ... ... — 500,000
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The total amount of this appropriation shall be paid
from the Special Capital Improvement Fund created by
the 1971 Legislature. Projects are to be paid on a cash
basis and made available from the date of passage.

Any unexpended balances remaining in prior years and
1983-84 appropriations at the close of the fiscal year 1983-
84 are hereby reappropriated for expenditure during the
fiscal year 1984-85 with the exception of accounts 8835-37
and 8835-65 which shall be expired at the close of the
fiscal year 1983-84.

112—Board of Regents—Special Capital Improvement Fund
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Acct, No. 8840
TO EE PAID FROM SPECIAL REVENUE FUND

Debt Service ... ... $ — $ 1,644,000

The total amount of this appropriation shall be paid
from the nonrevolving Capital Improvement Fund created
by the 1959 Legislature, as amended.

113—Board of Regents—State System Registration Fee
Revenue Bond Construction Fund
Acct. No. 8845
TO BE PAID FROM SPECIAL REVENUE FUND

Any unexpended balances remaining in prior years
and 1983-84 appropriations are hereby reappropriated
for expenditure during fiscal year 1984-85.

114—Board of Regents—State System Tuition Fee
Special Capital Improvement Fund
(Capital Improvement and Bond Retirement Fund)
Acct. No. 8855
TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service and Reserve ... ... $ — $ 3,888,000
Building and Campus Renewal ... — 7,750,000
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(Formula based allocation of
funds for major building re-
pairs, renovations and upgrad-
ing, HVAC, mechanical and
electrical system upgrading and
replacement; roof replacement;
grounds improvements; and
similar projects)

West Virginia University Campus
Development

(West Virginia University Medi-
cal Center Building Renewal/
Renovation)

Jackson’s Mill

(Capital Qutlay—

Building Repairs, Reno-
vations and Upgrading)

Potomac State College
Campus Development . ...

Marshall University Campus
Development

(Science Building (Phase II)—
Supplement)

Marshall University—

Fairfield Stadium ...

(Seat Demolition)

Concord College Campus Develop-
ment .o e

(Remodel Administration Build-
ing Auditorium)

West Virginia State College
Campus Development ... ...

(President’s Residence)

West Virginia Network for
Educational Telecomputing ...

(System Upgrade and computer
equipment acquisitions)

133

3,000,000

200,000

140,000

2,000,000

100,000

100,000

225,000

1,725,000

The total amount of this appropriation shall be paid
from the Special Capital Improvement Fund created by
the 1977 Legislature. Projects are to be paid on a cash
basis and made available from the date of passage.
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Any unexpended balances remaining in prior years
and in the 1983-84 appropriations are hereby reappro-
priated for expenditure in fiscal year 1984-85, with the
exception of account 8855-05 which shall expire at the
close of the fiscal year 1983-84.

115—Workers’ Compensation Commissioner
Acct. No. 9000

TO BE PAID FROM WORKERS’ COMPENSATION FUND

Personal Services __ ... ___....__.._.$§ — $ 7,754,069
Current Expenses — 5,148,689
Equipment — 601,375
Social Security Matching ... — 529,142
Public Employees Retirement

Matching — 750,277
Public Employees Health

Insurance —_ 774,927

Employees Excess Liability Fund — 571,799

Personal Services ... .. . 120,494
Current Expenses ... ... 369,586
Equipment . .. ... . .. 44000
Social Security Matching ... 8,383
Public Employees Retire-

ment Matching .. .. 11,336
Public Employees Health

Insurance .. ... ... 18,000

Total $ — $ 16,130,278

There is hereby authorized to be paid out of the above
appropriation for “Current Expenses” the amount neces-
sary for the premiums on bonds given by the State
Treasurer as Bond Custodian for the protection of the
Workers' Compensation Fund. This sum shall be trans-
ferred to the Board of Insurance.

116—West Virginia Alcohol Beverage Control Commissioner

1
2

Acct. No. 9270
TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services ... ... .. $ — $ 9,133,956
Current Expenses ................ cc.. =~ 6,008,920
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Repairs and Alterations . ... — 72,800
Equipment _ _ . . ... — 109,000
Social Security Matching ... — 633,250
Public Employees Retirement
Matching —_ 856,351
Public Employees Health
Insurance —_ 1,317,507
Total $ — $ 18,131,784

The total amounts of this appropriation shall be paid
from Special Revenue Fund out of liquor revenues.

The above appropriations include the salary of the
commissioner, salaries of store personnel, store inspec-
tors, store operating expenses and equipment; and sal-
aries, expenses and equipment of administration offices.

There is hereby appropriated from liquor revenues, in
addition to the appropriation, the necessary amount for
the purchase of liquor as provided by law.

117—West Virginia University—Medical Center
Acct. No. 9280
TO BE PAID FROM MEDICAL SCHOOL FUND

Educational Programs .$ — $ — $ 39,128,205
Personal Services ... — 23,208,205
Current Expenses ... — 10,784,000
Repairs and
Alterations ... —_ 1,324,000
Equipment . __ ... _— 1,422,000
Family Practice
Residency Support — 890,000
Community Hospital
Residency Support — 1,000,000
Capital Qutlay ... . — 500,000
Total $ — — $ 39,128,205

Any unexpended balances remaining in the appropria-
tions for “Capital Qutlay” and the 1983-84 appropria-
tion for the West Virginia University Medical Center at
the close of the fiscal year 1983-84 are hereby reappro-
priated for expenditure during fiscal year 1984-85.
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Any balances so reappropriated may be transferred
and credited to the 1984-85 accounts.

118—Board of Regents—West Virginia University
Medical Center Revenue Fund

Acct. No. 9285

Hospital Operations .. ......$ — $ 65,934,000
Capital Outlay — 3,200,000
Total $ — $ 69,134,000

Any unexpended balance remaining in the appropria-
tion for “Board of Regents-West Virginia University
Medical Center Revenue Fund” at the close of the fiscal
year 1983-84 is hereby reappropriated for expenditure
during the fiscal year 1984-85.

Any balances so reappropriated may be transferred and
credited to the 1984-85 accounts: Provided, That in the
event the Board of Regents is divested of the management
and operational responsibilities for university hospital,
the spending authority in the amount of $69,134,000 for
university hospital operations and capital outlay shall be
rescinded.

Sec. 5.—Awards for claims against the state.—There are
hereby appropriated, for the remainder of the fiscal year
1983-84 and to remain in effect until June 30, 1985, from
the funds as designated, in the amounts as specified, and
for the claimants as named in Enrolled House Bill
1407, Acts, Legislature, Regular Session, 1984-—crime vic-
tim reparation fund of $150,395.81 for payment of claims
against the state.

There are hereby appropriated for the fiscal year 1984-
85, from the funds as designated, in the amounts as speci-
fied, and for the claimants as named in Enrolled House
Bills 1373 and 1406, Acts, Legislature, Regular Session,
1984—total general revenue funds of $862,110.16, state
road funds of $614,259.55 and special revenue funds of
$76,937.44 for payment of claims against the state.
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Sec. 6.—Reappropriations.—Any unexpended balances
under Title II, Section 1, remaining at the close of fiscal
year 1983-84 in the following accounts are hereby reappro-
priated for expenditure during fiscal year 1984-85: Acct.
No. 4201-18 (73) and Acct. No. 5661-13 (74). Further, the
unexepnded balances of such Acct. No. 4201-18 (73), as
originally appropriated in Sec. 4, Item VI of the Budget
Act for 1972-73 and brought forward, are hereby redesig-
nated as to purpose and shall be expendable in fiscal year
1984-85 for “Reimbursement to Community Mental Health
and Mental Retardation Centers” by the State Health
Department.

Sec. 7. Appropriations from surplus revenue.—The
following items are hereby appropriated from the state
fund, general revenue, and are to be available for expen-
diture during the fiscal year 1984-85 out of surplus funds
only, subject to the terms and conditions set forth in this
section,

It is the intent and mandate of this Legislature that the
following appropriations made by this section shall be
payable only from the surplus accrued as of June 30, 1984.

In the event that the surplus revenues as of June 30,
1984 are not sufficient to meet all of the appropriations
made by this section, then the appropriations shall be
made in the following order of priority and shall be avail-
able, only to the extent of the total actual surplus accrued
as of June 30, 1984.

119-—State Department of Education—State Aid to Schools

1

Acct. No, 2950
Salary Equalization—Total ... $ — $ 29,000,000
120—Water Development Authority
Acct. No. 5670

Capital Outlay—Sewer _........ $ — $ 8,200,000
(To match federal funds)

Sec. 8.—Supplemental and deficiency appropriations
from revenue sharing trust fund.—The following items
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3 are hereby appropriated from the Revenue Sharing Trust
4 Fund to be available for expenditure from date of passage.

121—Revenue Sharing Trust Fund—Department of Natural

Resources

Acct. No. 9725

1 Capital Outlay—Cacapon State Park—Total..$  100.000

122—Revenue Sharing Trust Fund—West Virginia Public

O 1 U W=

Legal Services Council
Acct. No. 9791
Appointed Counsel—Total $ 190,65

Sec. 9.—Reappropriations— revenue sharing trust
fund—Any unexpended balances to the appropriations
made by and under Sec. 8 of the 1973 Budget Act and Sup-
plementary Acts to Chapter 10, Acts of the Legiclature,
Regular Session, 1973, under Sec. 5 of the 1974 Budget
Act, and Supplementary Acts to Chapter Two, Acts of the
Legislature, Regular Session, 1975, under Sec. 7, Acts of
the Legislature, Regular Session, 1976, and Supplementary
Acts of Chapter 7, Acts of the Legislature, Regular Ses-
sion, 1976, and as amended in Sec. 7 of the 1977 Budget
Act, 1978 Budget Act, 1979 Budget Act, 1980 Budget Act,
1981 Budget Act, 1982 Budget Act, and the 1983 Budget
Act, except for Acct. No. 8721-10 item “Partnership
Grants — Wyoming County Multipurpose Facility” —
$1,219,300 — is hereby redesignated, as to purpose, for
“Board of Regents — West Virginia Southern Community
College Center, Pineville, West Virginia” and except for
the appropriation under Chapter 7, Acts of the Legislature,
Regular Session, 1976, and Sec. 7 thereof, for Acct. No.
9710 and item “Weirton Area Mental Health Area ——
$1,600,000” which item is hereby reduced by $40,000 and
with such $40,000 being designated in new item, as to
purpose, for “Brooke County Opportunity Center con-
struction project”, at the close of the fiscal year 1983-84
are hereby reappropriated for expenditure and as newly
designated during the fiscal year 1984-85.
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1 Sec. 10.—Appropriations from federal block grants.—
2 The following items are hereby appropriated from Fed-
3 eral Block Grants and to be available for expenditure
4 during the fiscal year 1984-85.

123—Office of Economic and Community Development—
Community Development

Acct. No. 8029

TO BE PAID FROM FEDERAL FUNDS

1 Personal Services $ 123,100
2 Current Expenses 198,172
3 Equipment 3,277
4 To Local Entities 17,428,443
5 Total __. $ 17,752,992

124—Office of Economic and Community Development—
Comimnunity Service

Acct. No. 8031

TO BE PAID FROM FEDERAL FUNDS

1 Personal Services ... . $ 100,085
2 Current Expenses . ... . . 254,830
3 Equipment ... ... — 3,350
4 To Local Entities ... . . 3,834,023
5 O $ 4,192,288

125—State Department of Education—Education Grant

Acct. No. 8242
TO BE PAID FROM FEDERAL FUNDS
1 Personal Services .. $ B54,355
2 Current Expenses ... . 432,318
3 Repairs and Alterations 100
4 To Local Entities 34,987,520
5 Total $ 36,274,293
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126—State Health Department—Primary Care
Acct. No. 8501
TO BE PAID FROM FEDERAL FUNDS

1 To Local Entities—Total $ 5,500,000

127—State Health Department—Maternal and Child Health
Acct. No. 8502

TO BE PAID FROM FEDERAL FUNDS

1 Personal Services $ 506,277
2 Current Expenses 6,562,725
3 Equipment 33,720
4 Total — $ 17,102,722

128—State Health Department—Adcohol, Drug Abuse and
Mental Health

Acct. No. 8503

TO BE PAID FROM FEDERAL FUNDS

1 Personal Services $ 365,935
2 Current Expenses 5,029,940
3 Equipment ... . 29,500
4 Total e e e $ 5,425,375
129—.State Health Department—Preventive Health
Acct. No. 8506
TO BE PAID FROM FEDERAL FUNDS
1 Personal Services 8 297,412
2 Current Expenses .. 815,758
3 Eqguipment 8,565

4 Total $ 1,122,735
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130—Department of Human Services—Energy Assistance
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Acct. No. 9147
TO BE PAID FROM FEDERAL FUNDS
Personal Services $ 2,010,426
Current Expenses 14,666,301
Transfer to State Spending Units _______ 1,852,969
Total $ 18,529,696

131—Department of Human Services—Social Service
Acct. No. 9161
TO BE PAID FROM FEDERAL FUNDS

Personal Services $ 8,458,060
Current Expenses 15,338,351

Total $ 23,796,411

Sec. 11.—Appropriations from countercyclical fiscal
assistance trust fund.—-Moneys received by the State of
West Virginia pursuant to the provisions of the “Public
Works Employvment Act of 1976; Title II of Public Law
94-369,” as amended by the “Intergovernmental Antire-
cession Assistance Act of 1977; Public Law 95-30,"” enacted
by the Congress of the United States, shall be deposited
in the state treasury and kept in a separate account en-
titled “Countercyclical Fiscal Assistance Trust Fund.”

Any part of or all such amounts as deposited, including
deposits through fiscal year one thousand nine hundred
eighty-five, are hereby appropriated and may be trans-
ferred to any other accounts in the Governor’s Office or
to any other departments of state government for dis.
bursement or expenditure.

Sec. 12.—Special revenue appropriations.—There is
hereby appropriated for expenditure during the fiscal year
one thousand nine hundred eightv-five, appropriations
made by general law from special revenue which are not
paid into ihe state fund as general revenue under the
provisions of Chapter 12, Article 2, Section 2 of the Code
of West Virginia, one thousand nine hundred thirty-one:
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Provided, That none of the moneys so appropriated
by this section shall be available for expenditure
except in compliance with and in conformity to the pro-
visions of Chapter 12, Articles 2 and 3, and Chapter 5A,
Article 2 of the Code of West Virginia, unless the spend-
ing unit has filed with the state director of the budget, the
state auditor and the legislative auditor prior to the be-
ginning of each fiscal year:

(a) An estimate of the amount and sources of all
revenues accruing to such fund.

(b) A detailed expenditure schedule showing for what
purposes the fund is to be expended.

Sec. 13.—State improvement fund appropriations.—
Bequests or donations of nonpublie funds, received by the
Governor on behalf of the State during the fiscal year
one thousand nine hundred eighty-five, for the purpose
of making studies and recommendations relative to im-
provements of the administration and management of
spending units in the executive branch of state govern-
ment, shall be deposited in the state treasury in a separate
account therein designated “State Improvement Fund”.

There is hereby appropriated all moneys so deposited
during the fiscal year one thousand nine hundred eighty-
five, to be expended as autherized by the Governor, for
such studies and recommendations which may encompass
any problems of organization, procedures, systems, func-
tions, powers or duties of a state spending unit in the
executive branch, or the betterment of the economic,
social, educational, health and general welfare of the
State or its citizens.

Sec. 14.—Specific funds and collection accounts.—A
fund or collection account, which by Jaw is dedicated to a
specific use, is hereby appropriated in sufficient amount
to meet all lawful demands upon the fund or collection
account, and shall be expended according to the pro-
visions of Chapter 12, Article 3 of the Code of West
Virginia.

Sec. 15.—Appropriations for refunding erroneous pay-
ment.—Money that has been erroneously paid into the
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state treasury is hereby appropriated out of the fund
into which it was paid, for refund to the proper person.

When the officer authorized by law to collect money for
the state finds that a sum has been erroneously paid, he
shall issue his requisition upon the Auditor for the re-
funding of the proper amount. The Auditor shall issue
his warrant to the Treasurer and the Treasurer shall
pay the warrant out of the fund into which the amount
was originally paid.

Sec. 16.—Sinking fund deficiencies.—There is hereby
appropriated to the Governor a sufficient amount to meet
any deficiencies that may arise in the mortgage finance
bond insurance fund of the West Virginia Housing Devel-
opment Fund which is under the supervision and control
of the state municipal bond commission as provided by
Chapter 31, Article 18, Section 20b of the Code ¢f West Vir-
ginia. one thousand nine hundred thirty-one, as amended,
or in the funds of the state municipal bond commission be-
cause of the failure of any state agency for either general
oblizations or revenue bonds or any local taxing district
for general obligations bonds to remit funds necessary for
the payment of interest and sinking fund requirements.
The Governor is authorized to transfer from time to time
such amounts to the state municipal bond commission as
may be necessary for these purposes.

The state municipal bond commission shall reimburse
the State of West Virginia through the Governor from the
first remittance collected from the West Virginia Housing
Development Fund or from any state agency or local tax-
ing district for which the Governor advanced funds, with
interest at the rate carried by the bonds for the security
or payment of which the advance was made.

Sec. 17.—Appropriations to pay costs of publication of
delinquent corporations.—There is hereby appropriated
out of state fund, General Revenue, out of funds not
otherwisc appropriated, to be paid upon requisition of the
Auditor and/or the Governor, as the case may be, a sum
sufficient to pay the cost of publication of delinquent cor-
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porations as provided by Chapter 11, Article 12, Sections
84 and 86 of the Code of West Virginia.

Sec. 18.—Appropriations for local governments.—
There is hereby appropriated for payment to counties,
districts and municipal corporations such amounts as will
be necessary to pay taxes due counties, districts and

municipal corporations and which have been paid into
the treasury:

(a) For redemption of lands;
{(b) By public service corporations;

(¢) TFor tax forfeitures.

Sec. 19.—Total appropriations.—Where only a total
sum is appropriated to a spending unit, that total sum
shall include personal services, current expenses and capi-

tal outlay, except as otherwise provided in TITLE I,
Sec. 3.

Sec. 20.—General school fund.—The balance of the pro-
ceeds of the general school fund remaining after the
payment of the appropriations made by this act is appro-
priated for expenditure in accordance with Chapter 18,
Article 94, Section 16 of the Code of West Virginia.

TITLE 3. ADMINISTRATION.

§1.
§2.

1
2
3
4
5
6
7
8
9
10
11
12

Appropriations conditional.
Constitutionality.

Section 1.—Appropriations conditional.—The expendi-
ture of the appropriations made by this act, except those
appropriations made to the legislative and judicial
branches of the state government are conditioned upon
the compliance by the spending unit with the require-
ments of Chapter 5A, Article 2 of the Code of West
Virginia.

Where former spending units have been absorbed by or
combined with other spending units by acts of this Legis-
lature. it is the intent of this act that reappropriation
shall be to the succeeding or later spending unit created
unless otherwise indicated.



Ch. 23] BANKS AND BANKING 145

Sec. 2.—Constitutionality.—If any part of this act is de-
clared unconstitutional by a court of competent jurisdic-
tion, its decision shall not affect any portion of this act
which remains, but the remaining portion shall be in full
force and effect as if the portion declared unconstitu-
ticnal had never been a part of the act.
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CHAPTER 23

{Com. Sub. for H. B. 1675—By Delegate Gilliam)

[Passed March 9, 1984; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section two, article one, chapter thirty-
one-a of the code of West Virginia, one thousand nine hundred
thirty-one, as amended; to amend and reenact section two,
article three of said chapter; to amend and reenact sections eight,
twenty, twenty-five and twenty-six, article four of said chapter;
to amend and reenact section twelve, article eight of said chap-
ter; to further amend said article eight by adding thereto a new
section, designated section twelve-c; to amend and reenact sec-
tions one and four, article eight-a of said chapter; to amend
article cighteen, chapter forty-seven by adding thereto a new
section, designated section four-a, all relating to general defi-
nitions; defining a “bankers’ bank”; redefining “branch bank™;
relating to the general powers and duties of the West Virginia
board of banking and financial institutions; authorizing said
board to approve or disapprove applications to incorporate and
organize bankers’ banks; further authorizing said board to
exempt a bankers’ bank from the provisions of chapter thirty-
one-a; relating to qualifying shares of the directors of state-
chartered banks; relating to stockholder examining committees;
relating to limitations on dividend payments; exemptions from
such limitations if approved by the commissioner of banking;
relating to limitations on a state-chartered banking institution’s
investment in a bankers’ bank; relating to the establishment of
branch banks; phasing in removal of limitations and restrictions
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on branch banking; removing provisions that limit any bank to
ten percent of the total deposits of all banking institutions in
this state; relating to loan origination offices; said offices being
permissible if loans approved and made at bank’s principal of-
fice or branch bank; relating to elimination of certain restric-
tions on bank holding companies, including provision that
limits any bank holding company to ten percent of the total
deposits of all banking institutions in this state and the provision
that prohibits a bank holding company from acquiring a savings
and loan association or other depository institution; relating to
statement of purpose of Legislature with regard to limitation of
acquisition of twenty percent of total deposits in state.

Be it enacted by the Legislature of West Virginia:

That section two, article one, chapter thirty-one-a of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted; that section two, article three of said
chapter be amended and reenacted; that sections eight, twenty,
twenty-five and twenty-six, article four of said chapter be amended
and reenacted; that section twelve, article eight of said chapter be
amended and reenacted; that said article eight be further amended
by adding thereto a new section, designated section twelve-c; that
sections one and four, article eight-a of said chapter be amended and
reenacted; and that article eighteen, chapter forty-seven be amended

by adding thereto a new section, designated section four-a, all to
read as follows:

Chapter
31A. Banks and Banking.
47. Regulation of Trade.

CHAPTER 31A. BANKS AND BANKING.

Article
1. General Provisions and Definitions.
3. Board of Banking and Financial Institutions.
4. Banking Institutions and Service Generally,

8. Hearings; Administrative Procedures; Judicial Review; Unlawful Acts;
Penalties.

8A. Acquisition of Bank Shares.
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ARTICLE 1. GENERAL PROVISIONS AND DEFINITIONS.
§31A-1-2. Definitions.

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28

29
30
31
32

33
24

As used in this chapter, unless the context in which used
plainly requires a different meaning:

(a) The word “action,” in the sense of a judicial proceed-
ing, means any proceeding in a court of competent jurisdiction
in which rights are adjudicated and determined and shall em-
brace, and include recoupment, counterclaim, setoff and other
related, similar and summary proceedings;

(b) The words “bank” and “banking institution” mean a
corporation heretofore or hereafter chartered to conduct a
banking business under the laws of West Virginia or an
association heretofore or hereafter authorized to conduct a
banking business in West Virginia under the laws of the
United States and having its principal office in this state
and shall embrace and include a trust company or an institu-
tion combining banking and trust company facilities, functions
and services so chartered or authorized to conduct such
business in this state, and shall include industrial banks
authorized by article seven, chapter thirty-one of this code,
subject to the limitations therein imposed on such industrial
banks and further subject to the limitations imposed thereon
in this article;

(¢) The words “bankers’ bank” mean a banking institution,
insured by the Federal Deposit Insurance Corporation, the
stock of which is owned exclusively by banks and other
depository institutions, and such banking institution and all
subsidiaries thercof are engaged exclusively in providing ser-
vices for banks and other depository institutions and their
officers, directors and employees;

(d) The term “banking business” means the functions,
services and activities contained, detailed and embraced in
sections thirteen and fourteen, article four of this chapter,
and as elsewhere defined by law;

() The word “board” means the West Virginia board of
banking and financial institutions;
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35
36
37
38

39

40
41
42

43
44

45
46

47
48
49

50
51

52
53
54

55
56
57
58
59

60
61
62
63
64
65

66
67
68
69
70
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(f) The words “branch bank™ mean an office or other
place at which a bank performs any or all banking business.

For purposes of this chapter, a branch bank does not in-
clude:

(1) A bank’s principal place of business;

(2) Any customer bank communication terminals installed
and operated pursuant to section twelve-b, article eight of
this chapter; and

(3) Any loan origination office authorized by section
twelve-c, article eight of this chapter:

(g) The words “commissioner” or ‘“commissioner of bank-
ing” mean the commissioner of banking of West Virginia;

(h) The word “community” means a city, town or other

incorporated area, or, where not so incorporated, a trading
area;

(i) The word “department” means the department of bank-
ing of West Virginia;

() The words “deputy commissioner” or “deputy com-
missioner of banking” mean the deputy commissioner of
banking of West Virginia;

(k) The word “fiduciary” means any trustee, agent, execu-
tor, administrator, curator, committee, guardian or conserva-
tor, special commissioner, receiver, trustee in bankruptcy,
assignee for creditors, or any holder of a similar position of
trust or responsibility;

(1) The words “financial institutions” mean banks, build-
ing and loan associations, industrial banks, industrial loan
companies, supervised lenders, credit unions and all other
similar institutions, whether persons, firms or corporations,
which are by law under the jurisdiction and supervision of
the commissioner of banking;

(m) The word “officer” when referring to any financial
institution, means any person designated as such in the by-
laws and includes, whether or not so designated, any execu-
tive officer, the chairman of the board of directors, the
chairman of the executive committee, and any trust officer,
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7
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74
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100
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assistant vice president, assistant treasurer, assistant secretary,
assistant trust officer, assistant cashier, assistant comptroller,
or any other person who performs the duties appropriate
to those offices, and the terms “executive officer” as herein
used, when referring to banking institutions, mean an
officer of a bank whose duties involve regular, active and
substantial participation in the daily operations of such insti-
tution and who, by virtue of his position, has both a voice
in the formulation of the policy of the bank and responsibility
for implementation of the policy, such responsibility of and
functions performed by the individual, and not his title or
office, being determinative of whether he is an “executive

officer”;

(n) The words “person” or “persons” mean any individual,
partnership, society, association, firm, institution, company,
public or private corporation, state, governmental agency,
bureau, department, division or instrumentality, political sub-
division, county commission, municipality, trust, syndicate,
estate or any other legal entity whatsoever, formed, created
or existing under the laws of this state or any other jurisdic-
tion;

(0) The words “safe-deposit box” mean a safe-deposit box,
vault or other safe-deposit receptacle maintained by a lessor
bank, and the rules relating thereto apply to property or
documents kept therein in the bank’s vault under the joint con-
trol of lessor and lessee;

(p) The words “state bank™ or “state banking institution™
mean a bank chartecred under the laws of West Virginia, as
distinguished from a national banking association; and

{q) The words “trust business™ mean the functions, services
and activitics contained, detailed and embraced in section
fourteen, article four of this chapter, and as elsewhere defined
by law and as may be included within the meaning of the
term “banking business.”

ARTICLE 3. BOARD OF BANKING AND FINANCIAL INSTITUTIONS.

§31A-3-2. General powers and duties.

1
2

(a) In addition to other powers conferred by this chapter,
the board shall have the power to:
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(1) Regulate its own procedure and practice;

(2) Promulgate reasonable rules and regulations to imple-
ment any provision of this article, such rules and regulations
to be promulgated in accordance with the provisions of article
three, chapter twenty-nine-a of this code;

(3) Advise the commissioner in all matters within his juris-
diction;

(4) Study the organization, programs and services of fi-
nancial institutions and the laws relating thereto in this state
and in other jurisdictions, and to report and recommend io
the governor and the Legislature all such changes and amend-
ments in laws, policies and procedures relating thereto as may
be by it deemed proper; and

(5) Grant permission and authority to a financial insti-
tution:

(A) To participate in a public agency hereafter created un-
der the laws of this state or of the United States, the purpose
of which is to afford advantages or safeguards to financial in-
stitutions or to depositors therein, and to comply with all
lawful requirements and conditions imposed upon such par-
ticipants;

(B) To engage in any financial institution activity, services,
procedures and practices in which financial institutions of the
same type subject to the jurisdiction of the federal govern-
ment may hereafter be authorized by federal laws, rules or
regulations to engage, notwithstanding any contrary provision
of this code; and

(C) To pay interest on demand deposits of the United States
or any agency thereof, if the payment of such interest shall
be permitted under any applicable federal law, rule or regula-
tion.

Any permission and authority granted by the board pur-
suant to this subdivision (5) shall cease and terminate upon
the adjournment of the next regular session of the Legislature,
unless the Legislature shall at such session enact legislation
authorizing the financial institution participation, activity,
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services and procedures or payment of interest with respect to
which such permission and authority were granted, in which
event such permission and authority shall continue in effect
until the effective date of such legislation.

(b) The board shall further have the power, by entering
appropriate orders, to:

(1) Restrict the withdrawal of deposits from any financial
institution when, in the judgment of the board, extraordinary
circumstances make such restrictions necessary for the protec-
tion of creditors of and depositors in the affected institutions;

(2) Compel the holder of shares in any corporate financial
institution to refrain from voting said shares on any matter
when, in the judgment of the board, such order is necessary to
protect the institution from reckless, incompetent or careless
management, to safeguard funds of depositors in the institu-
tion, or to prevent willful violation of any applicable law or
of any rule and regulation or order issued thereunder. In
such a case the shares of such a holder shall not be counted
in determining the existence of a quorum or a percentage of
the outstanding shares necessary to take any corporate action;

(3) Approve or disapprove applications to incorporate and
organize state banking institutions in accordance with the pro-
visions of sections six and seven, article four of this chapter;

(4) Approve or disapprove applications to incorporate and
organize statc-chartered bankers' banks in accordance with the
provisions of scclions six and scven, article four of this chap-
ler;

(5) Exempt a bankers’ bank from any provision of this
chapter if the board finds that such provision is inconsistent
with the purpose for which a bankers’ bank is incorporated
and organized and that thc welfare of the public or any bank-
ing institution or other financial institution would not be
jeopardized thereby;

(6) Rcvoke the certificate of authority, permit, certifi-
cate or license of any statc banking institution to engage in
business in this state if such institution shall fail or refuse to
comply with any order of the commissioner entered pursuant
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to the provisions of paragraph (A) or (B), subdivision (14),
subsection (c), section four, article two of this chapter, or at
the board’s election to direct the commissioner to apply to
any court having jurisdiction for a prohibitory or mandatory

injunction or other appropriate remedy to compel obedience
to such order;

(7) Suspend or remove a director, officer or employee of
any financial institution who is or becomes ineligible to hold
such position under any provision of law or rule and regula-
tion or order, or who willfully disregards or fails to comply
with any order of the board or commissioner made and entered
in accordance with the provisions of this chapter or who is

dishonest or gressly incompetent in the conduct of financial
institution business;

(8) To receive from state banking institutions applications
to establish branch banks by the purchase of the business and
assets and assumption of the liabilities of, or merger or con-
solidation with, another banking institution, or by the con-
struction, lease or acquisition of branch bank facilities in an
unbanked area; examine and investigate such applications, to
hold hearings thereon, and to approve or disapprove such

applications, all in accordance with section twelve, article
eight of this chapter;

(9) Approve or disapprove the application of any state
bank to purchase the business and assets and assume the lia-
bilities of, or merge or consclidate with, another state banking

institution in accordance with the provisions of section seven,
article seven of this chapter;

(10) Approve or disapprove the application of any state
bank to purchase the business and assets and assume the lia-
bilities of a national banking association, or merge or con-
solidate with a national banking association to form a rcsult-
ing state bank in accordance with the provisions of section
seven, article seven of this chapter;

(11} In addition to any authority granted pursuant to
section twelve, article eight of this chapter, incident to the
approval of an application pursuant to subdivision (7) or sub-
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113 division (8) of this subsection (b), permit the bank the appli-
114  cation of which is so approved to operate its banking business
115 under its name from the premises of the bank the business and
116 assets of which have been purchased and the liabilities of
117 which have been assumed by such applicant bank or with
118 which such applicant bank has merged or consolidated:
119  Provided, That such permission may be granted only if the
120 beard has made the findings required by subsection (f), sec-
121  tion three of this article and such applicant bank has no com-
122 mon directors or officers nor common ownership of stock ex-
123  ceeding ten percent of total outstanding voting stock with
124 the bank whose business and assets are being purchased and
125 liabilities assumed, or with whom such applicant bank is be-
126 ing merged; and

127 (12) No provision of this section shall be construed to alter,
128 reduce or modify the rights of shareholders, or obligations of
129 a banking institution in regard to its shareholders, as set forth
130 in section one hundred seventeen, article one, chapter thirty-
131 one of this code and section seven, article seven of this chapter,
132 and other applicable provisions of this code.

ARTICLE 4. BANKING INSTITUTIONS AND SERVICES GENERALLY.

§31A-4-8. Directors, their qualifications and oaths.

§31A-4-20. Stockholders’ annual meeting; financial statement; appeintment,
duties and report of examining committee; employment of ac-
countants; examiners may require presence of executive or
examining commitlee.

§31A-4-25. Dividends; limitations; penal provisions.

§31A-4-26. Limitation on loans and extensions of credit; limitation on invest-
ments; loans to officers and employees of banks and banking
department; exceptions; valuation of securities.

§31A-4-8. Directors, their qualifications and oaths.

For every state-chartered banking institution there shall
be a board of not less than five nor more than twenty-five
directors, who shail meet at least once each month and who
shall have power to do, or cause to be done, all things ‘that
are proper to be done by the banking institution; and a
majority of whom shall at all times be residents of this state.
Every such director shall own capital stock in the banking in-
stitution of which he is a director. Said director must own

00~ Nt AN
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shares in the aggregate par value of not less than five hundred
dollars, an exception being that if a bank holding company
has control of that banking institution, shares owned by a
director of the subsidiary bank in the controlling bank holding
company will satisfy the requirements of this section: Pro-
vided, That the director owns, in his own right, common or
preferred stock of the controlling bank holding company in
an amount equal to or greater than any one of the following:
(i) Aggregate par value of five hundred dollars; (ii) aggregate
shareholders’ equity of five hundred dollars; or (iii) aggregate
fair market value of five hundred dollars. Determination
of the fair market value of the controlling bank holding com-
pany’s stock shall be based upon the value of that stock on the
date it was purchased or on the date the person became a direc-
tor, whichever is greater. If a bank holding company controls
more than one bank subsidiary, a director owning at least five
hundred dollars of the shares of a bank holding company is
qualified, if otherwise permitted by applicable law, to serve
as a director of every bank subsidiary controlled by that
bank holding company. Before entering on the discharge of
his duties as such director, he shall take an oath that he
will, so far as the duty develves upon him, diligently and
honestly administer the affairs of the banking institution,
and that he will not knowingly or willingly permit to be
violated any of the provisions of the laws of this state
relative to banking and banking institutions, and that the
stock standing in his name upon the books of the banking
institution is not hypothecated or pledged in any way as
security for loans obtained from or debts owing to the banking
institution of which he is a director, and that the number
of shares necessary to qualify a stockholder to be a director
are not now, and shall not at any time while he serves
as a director, be pledged or hypothecated in any manner
for any debt or obligation of the director, or any other
person; which oath subscribed by him and certified by the
officer before whom it was taken shall be filed and
preserved in the office of the commissioner of banking.
Should a director fail to subscribe to the oath herein pro-
vided within sixty days after notice of his election, or at
any time after qualifying as such, sell or dispose of, or
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in any manner hypothecate or pledge as security for a debt
or obligation, such qualifying shares, or any number
thereof, necessary for his qualification, thereupon the remain-
ing directors shall elect another director in his stead. No
person shall serve as a director of any banking institution who
has evidenced personal dishonesty and unfitness to serve as
such director by his conduct or practice with another financial
institution which resulted in a substantial financial loss or
damage thereto or who has been convicted of any crime in-
volving personal dishonesty.

§31A-4-20. Stockholders’ annual meeting; financial statement; ap-
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pointment, duties and report of examining com-
mittee; employment of accountants; examiners may
require presence of executive or examining com-
mittee.

The stockholders of each state banking institution shall
meet annually and at such annual meeting it shall be the
duty of the cashier or other executive officer of such bank-
ing institution to prepare and submit to the shockholders a
clear and concise statement of the financial condition of
the corporation as of the close of business on the last day of
the month next preceding. At such meeting, the stockholders
present in person or by proxy shall elect an examining com-
mittee composed of not less than three nor more than five
persons, each of whom shall be a stockholder either in such
banking institution, or, if such banking institution is con-
trolled by a bank holding company, in that bank holding
company. At such time or times as it may be directed to do
so by the written request of the board of directors or the
commissioner of banking, such committee shall immediately
proceed to examine the condition of the bank and, upon
completion of such examination, shall file its report in writ-
ing with the board of directors. Such report shall set forth
in detail all items included in the assets of the bank which
the committee has reason to believe are not of the value
at which they appear on the books and records of the bank,
and shall give the value of each of such items according
to its judgment. The board of directors shall cause such
report to be retained as a part of the records of the bank
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and shall transmit a duly authenticated copy thereof to the
commissicner of banking. With the consent and approval
of the stockholders, such committee may employ registered
or certified public accountants to make such examination
or make the same in conjunction with any official examina-
tion made by any supervisory authority. Any official ex-
aminer of the department of banking may require the presence
of the examining committee or the executive committee dur-
ing his examination.

§31A-4-25. Dividends; limitations; penal provisions.
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(a) The directors of any state-chartered banking in-
stitution may quarterly, semiannually or annually, declare
a dividend of so much of the net profits of that banking
institution as they shall judge expedient, except that until
the surplus fund of such banking institution shall equal
its common stock, no dividends shall be declared unless there
has been carried to the surplus fund not less than one-
tenth part of that banking institution’s net profits of the
preceding half year in the case of quarterly or semiannual
dividends, or not less than one-tenth part of its net profits
of the preceding two consecutive half-year periods in the
case of annual dividends;

(b) The prior approval of the commissioner of banking
shall be required if the total of all dividends declared by
such banking institution in any calendar year shall exceed
the total of its net profits of that year combined with its
retained net profits of the preceding two years;

(¢) For the purpose of this section the term *“net pro-
fits” shall mean the remainder of all earnings from current
operations plus actual recoveries on loans and investments
and other assets, after deducting from the total thereof, all
current operation expenses, actual losses and all federal and
state taxes;

(d) Any director voting to declare any dividend, in viola-
tion of the provisions of this section, shall be personally liable
to the creditors of such banking institution for any loss
occasioned thereby, and shall be guilty of a misdemeanor.
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§31A-4-26. Limitation on leans and extensions of credit; limitation

on investments; loans to officers and employees of
banks and banking department; exceptions; valua-
tion of securities.

(a) (1) The total loans and extensions of credit by a state-
chartered banking institution to a person outstanding at one
time and not fully secured, as determined in a manner consis-
tent with subdivision (2) of this subsection, by collateral hav-
ing a market value at least equal to the amount of the loan or
extension of credit shall not exceed fifteen percent of the
unimpaired capital and unimpaired surplus of that state-
chartered banking institution.

(2) The total loans and extensions of credit by a state-
chartered banking institution to a person outstanding at one
time and fully secured by readily marketable collateral hav-
ing a market value, as determined by reliable and contin-
uously available price quotations, at least equal to the amount
of the funds outstanding shall not exceed ten percent of the
unimpaired capital and unimpaired surplus of that state-
chartered banking institution. This limitation shall be separate
from and in addition to the limitation contained in subdivision
(1) of this subsection.

(3) For the purposes of this subsection:

(A) The term *“loans and extensions of credit” shall in-
clude all direct or indirect advances of funds to a person made
on the basis of any obligation of that person to repay the
funds or repayable from specific property pledged by or on
behalf of the person and to the extent specified by the com-
missioner of banking, such terms shall also include any lia-
bility of a state-chartered banking institution to advance funds
to or on bechalf of a person pursuant to a contractual com-
mitment; and

(B) The term “person” shall include an individual, part-
nership, society, association, firm, institution, company, public
or private corporation, state, governmental agency, bureau,
department, division or instrumentality, political subdivision,
county commission, municipality, trust, syndicate, cstate or
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any other legal entity whatsoever, formed, created or existing
under the laws of this state or any other jurisdiction.

(4) The limitations contained in this subsection shall be sub-
ject to the following exceptions:

(A) Loans or extensions of credit arising from the discount
of commercial or business paper evidencing an obligation to
the person negotiating it with recourse shall not be subject to
any limitation based on capital and surplus;

(B) The purchase of bankers’ acceptances of the kind de-
scribed in section thirteen of the Federal Reserve Act and
issued by other banks shall not be subject to any limitation
based on capital and surplus;

(C) Loans and extensions of credit secured by bills of lad-
ing, warehouse receipts or similar documents transferring or
securing title to readily marketable staples shall be subject to
a limitation of thirty-five percent of capital and surplus in
addition to the general limitations if the market value of the
staples securing each additional loan or extension of credit at
all times equals or exceeds one hundred fifteen percent of the
outstanding amount of such loan or extension of credit. The
staples shall be fully covered by insurance whenever it is
customary to insure such staples;

(D) Loans or extensions of credit secured by bonds, notes,
certificates of indebtedness or treasury bills of the United
States or by other such obligations fully guaranteed as to
principal and interest by the United States or by bonds, notes,
certificates of indebteduess which are general obligations of
the state of West Virginia or by other such obligations fully
guaranteed as to principal and interest by the state of West
Virginia, shall not be subject to any limitation based on capi-
tal and surplus;

(E) Loans or extensions of credit to or secured by uncon-
ditional takeout commitments or guarantees of any depart-
ment, agency, bureau, board, commission or establishment of
the United States or of the state of West Virginia or any cor-
poration wholly owned directly or indirectly by the United
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States shall not be subject to any limitation based on capital
and surplus;

(F) Loans or extensions of credit secured by a segregated
deposit account in the lending bank shall not be subject to
any limitation based on capital and surplus;

(G) Loans or extensions of credit to any banking
institution or to any receiver, conservator or other agent
in charge of the business and property of such banking
institution or other federally insured depository institution,
when such loans or extensions of credit are approved by
the commissioner of banking, shall not be subject to any
limitation based on capital and surplus;

(H) (i) Loans and extensions of credit arising from the
discount of negotiable or nonnegotiable installment consumer
paper which carries a full recourse endorsement or uncon-
ditional guarantee by the person transferring the paper shall
be subject under this section to a maximum limitation equal
to twenty-five percent of such capital and surplus, notwith-
standing the collateral requirements set forth in subdivision
(2) of this subsection.

(ii) If the bank’s files or the knowledge of its officers
of the financial condition of each maker of such consumer
paper is reasonably adequate, and an officer of the bank
designated for that purpose by the board of directors of the
bank ccrtifics in writing that the bank is relying primarily
upon the responsibility of each maker for payment of such
loans or extensions of credit and not upon any full or partial
recourse cndorsement or guarantee by the transferor, the
limitations of this section as to the loans or extensions of
credit of each such maker shall be the sole applicable loan
limitations;

(I) (i) Loans and extensions of credit secured by ship-
ping documents or instruments transferring or securing title
covering livestock or giving a lien on livestock when the
market value of the livestock securing the obligation is not
at any time lcss than one hundred fifteen pcrcent of the face
amount of the note covered, shall be subject under this
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section, notwithstanding the collateral requirements set forth
in subdivision (2) of this subsection, to a maximum limitation
equal to twenty-five percent of such capital and surplus.

(ii) Loans and extensions of credit which arise from the
discount by dealers in livestock of paper given in payment
for livestock, which paper carries a full recourse endorsement
or unconditional guarantee of the seller and which are secured
by the livestock being sold, shall be subject under this section,
notwithstanding the collateral requirements set forth in sub-
division (2) of this subsection, to a limitation of twenty-five
percent of such capital and surplus;

(J) Loans or extensions of credit to the student loan
marketing association shall not be subject to any limitation
based on capital and surplus;

(K) Loans or extensions of credit to a corporation own-
ing the property in which that state-chartcred banking in-
stitution is located, when that state-chartered banking institu-
tion has an unimpaired capital and surplus of not less than
one million dollars or when approved in writing by the com-
missioner of banking, shall not be subject to any limitation
based on capital and surplus.

(5) (A) The commissioner of banking may prescribe rules
and regulations to administer and carry out the purposes of
this subsection including rules or regulations to decfine or
further define terms used in this subsection and to establish
limits or requirements other than those specified in this
subsection for particular classes or categories of loans or
extensions of credit;

(B) The commissioner of banking may also prescribe rules
and regulations to deal with loans or extensions of credit,
which were not in violation of this section prior to the
effective date of this act, but which will be in violation of
this section upon the effective date of this act;

(C) The commissioner of banking also shall have au-
thority to determine when a loan putatively made to a
person shall for purposes of this subsection be attributed
to another person.

e —
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(b) (1) Except as hereinafter provided or otherwise per-
mitted by law, nothing herein contained shall authorize the
purchase by a state-chartered banking institution for its own
account of any shares of stock of any corporation: Provided,
That a state-chartered banking institution may purchase and
sell securities and stock without recourse, solely upon the
order and for the account of customers.

{(2) In no event shall the total amount of investment
securities of any one obligor or maker held by a state-chartered
banking institution for its own account, exceed fifteen percent
of the unimpaired capital and unimpaired surplus of that
state-chartered banking institution.

(3) For purposes of this subsection:

(A) The term “investment securities” shall include market-
able obligations, evidencing indebtedness of any person in
the form of stocks, bonds, notes and/or debentures; “in-
vestment securities” may be further defined by regulation of

the commissioner of banking; and

(B) The term “person” shall include any individual, part-
nership, society, association, firm, institution, company, public
or private corporation, state, governmental agency, bureau,
department, division or instrumentality, political subdivision,
county commission, municipality, trust, syndicate, estate or
any other legal entity whatsoever, formed, created or existing
under the laws of this state or any other jurisdiction.

(4) The limitations contained in this subsection (b) shall
be subject to the following exceptions:

(A) Obligations of the United States;

(B) General obligations of any state or of any political
subdivision thereof;

(C) Obligations issued under authority of the Federal
Farm Loan Act, as amended, or issued by the thirteen banks
for cooperatives or any of them or the Federal Home Loan

Banks;

(D) Obligations which are insured by the secretary of
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housing and urban development under Title X1 of the National
Housing Act (12USC §§1749aaa et seq.);

(E) Obligations which are insured by the secretary of
housing and urban development hereafter in this sentence
referred to as the “secretary” pursuant to section 207 of
the National Housing Act (12 USC §1713), if the debentures
to be issued in payment of such insured obligations are
guaranteed as to principal and interest by the United States;

(F) . Obligations, participations or other instruments of
or issued by the federal national mortgage association or
the government national mortgage association, or mortgages,
obligations or other securities which are or ever have been
sold by the federal home loan mortgage corporation pursuant
to Section 305 or Section 306 of the Fedsral Home Loan
Mortgage Corporation Act (12 USC §1454 or §1455);

(G) Obligations of the federal financing bank;

(H) Obligations or other instruments or securities of the
student loan marketing association;

(I) Obligations of the environmental financing authority;

(J) Such obligations of any local public agency (as de-
fined in Section 110(h) of the Housing Act of 1949 (42 USC
§1460 (h)) as are secured by an agreement between the
local public agency and the secretary of housing and urban
development in which the local public agency agrees to
borrow from said secretary and said secretary agrees to lend
to said local public agency, moneys in an aggregate amount
which (together with any other moneys irrevocably committed
to the payment of interest on such obligations) will suffice
to pay, when due, the interest on all installments (in-
cluding the final installment) of the principal of such obliga-
tions, which moneys under the terms of said agreement are
required to be used for such payments;

(K) Obligations of a public housing agency as that term
is defined in the United States Housing Act of 1937, as
amended, (42 USC §§1401 et seq.) as are secured:
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(i) By an agreement between the public housing agency
and the secretary in which the public housing agency agrees
to borrow from the secretary, and the secretary agrees to
lend to the public housing agency, prior to the maturity of
such obligations, moneys in an amount which, together with
any other moneys irrevocably committed to the payment of
interest on such obligations, will suffice to pay the principal
of such obligations with interest to maturity thereon, which
moneys under the terms of said agreement are required to be
used for the purpose of paying the principal of and the
interest on such obligations at their maturity;

(ii) By a pledge of annual contributions under an annual
contributions contract between such public housing agency
and the secretary if such contract shall contain the covenant
by the secretary which is authorized by subsection (b), Section
22 (Section 6 (g) (42 USC § 1421a(b)) of the United States
Housing Act of 1937, as amended, and if the maximum
sum and the maximum period specified in such contract pur-
suant to said subsection (b), section 22, shall not be less than
the annual amount and the pericd for payment which are re-
quisite to provide for the payment when due of all install-
ments of principal and interest on such obligations; or

(iit) By a pledge of both annual contributions under an
annual contributicns contract containing the convenant by the
secretary which is authorized by Section 6 (g) of the United
States Housing Act of 1937 (42 USC §1437d (g)) and a loan
undcr an agreement between the local public housing agency
and the secrctary in which the public housing agency agrees
to borrow from the secretary, and the secretary agrees to
lend to the public housing agency, prior to the maturity of
the obligations involved, moneys in an amount which, to-
gether with any other moneys irrevocably committed under
the annual contributions contract to the payment of prin-
cipal and interest on such obligations will suffice to pro-
vide for the payment when due of all installments of princi-
pal and interest on such obligations, which moneys under
the terms of the agreement are required to be used for
the purpose of paying the principal and interest on such obli-
gations at their maturity; and
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(L) Obligations of a corporation owning the property in
which that state-chartered banking institution is located when
that state-chartered banking institution has an unimpaired
capital and surplus of not less than one million dollars or
when approved in writing by the commissioner of banking.

(5) Notwithstanding any other provision in this subsection,
a state-chartered banking institution may purchase for its
own account shares of stock issued by a corporation autho-
rized to be created pursuant to Title IX of the Housing and
Urban Development Act of 1968 (42 USC §§3931 et seq.)
and may make investments in a partnership, limited partner-
ship or joint venture formed pursuant to section 907 (a) or
907 (c) of that act (42 USC §3937 (a) or (c), and may
purchase shares of stock issued by any West Virginia housing
corporation and may make investments in loans and com-
mitments for loans to any such corporation; Provided, That
in no event shall the total amount of such stock held for its
own account and such investments in loans and commitments
made by the state-chartered banking institution exceed at any
time five percent of the unimpaired capital and unimpaired
surplus of that state-chartered banking institution.

(6) Notwithstanding any other provision in this subsection,
a state-chartered banking institution may purchase, for its
own account, shares of stock of smail business investment
companies chartered under the laws of this state, which are
licensed under the act of Congress known as the “Small
Business Investment Act of 1958,” as amended, and of
business development corporations created and organized under
the act of the Legislature known as the “West Virginia Busi-
ness Development Corporation Act,” as amended: Provided,
That in no event shall any such state-chartered banking
institution hold shares of stock in small business investment
companies and/or business development corporations in any
amount aggregating more than fifteen percent of the unim-
paired capital and unimpaired surplus of that state-chartered
banking institution.

(7) Notwithstanding any other provision of this subsection,
a state-chartered banking institution may purchase for its
own account shares of stock of a bankers’ bank or a bank
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holding company which owns or controls such bankers’ bank,
but in no event shall the total amount of such stock held
by such state-chartered banking institution exceed at any
time fifteen percent of the unimpaired capital and unimpaired
surplus of that state-chartered banking institution and in no
event shall the purchase of such stock result in that state-
chartered banking institution acquiring more than twenty per-
cent of any class of voting securities of such bankers’ bank
or of the bank holding company which owns or control such
bankers® bank.

(8) The commissioner of banking may prescribe rules
and regulations to administer and carry out the purposes of
this subsection, including rules and regulations to define
or further define terms used in this subsection and to
establish limits or requirements other than those specified
in this subsection for particular classes or categories of in-

vestment securities.

(¢) No officer or director of any banking institution or
the commissioner of banking or any employee of the depart-
ment of banking shall borrow, directly or indirectly, from the
banking institution with which he is connected, or which
is subject to examination by the commissioner of banking,
any sum of money without the prior approval of a majority
of the board of directors or discount committee of the bank-
ing institution, or of any duly constituted committee whose
dutics include those usually performed by a discount com-
mittce, embodied in a resolution adopted by a majority vote
of such board or committee, exclusive of the director to
whom the loan is made. If any officer, clerk or other employee
of any bank shall own or control a majority of the stock of
any other corporation, a loan to such corporation shall,
for the purpose of this section, constitute a loan to such of-

ficer, clerk or other employee.

(d) Securities purchased by a banking institution shall be
entered upon the books of the bank at actual cost. For the
purpose of calculating the undivided profits applicable to the
payment of dividends, securitizs shall not be valued at a
valuation exceeding their present cost as determined by amor-
tization, that is, by deducting from the cost of a security
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331 purchased at a premium, and charging to profit and loss a
332 sum sufficient to bring it to par at maturity.

ARTICLE 8. HEARINGS; ADMINISTRATIVE PROCEDURES; JUDI-
CIAL REVIEW; UNLAWFUL ACTS; PENALTIES.
§31A-8-12. Procedure for authorization of branch banks; penalties for viola-

tion of section.
§31A-8-12c. Loan origination offices permitted.

§31A-8-12. Procedure for authorization of branch banks; penalties
for violation of section.

1 (a) No banking institution shall engage in business at any
2 place other than at its principal office in this state, at a
3 branch bank in this state permitted by this section, at a
4 customer bank communication terminal permitted by section
5 twelve-b of this article, or at any loan origination office
6 permitted by section twelve-c of this article.

7

B

Any banking institution which on January one, one thousand

nine hundred eighty-four, was authorized to operate an off-

9 premises walk-in or drive-in facility, pursuant to the law

10 then in effect, may, as of the effective date of this act,

11 operate such facility as a branch bank and it shall not be

12 necessary, for the continued operation of such branch bank,

13 to obtain additional approvals, notwithstanding the provisions

14 of subsection (d) of this section and subdivision (6), sub-
15 section (b), section two, article three of this chapter.

16 (b} Except for a bank holding company, it shall be un-
17 lawful for any individual, partnership, society, association,
18 firm, institution, trust, syndicate, public or private corpora-
19 tion, or any other legal entity, or combination of entities
20 acting in concert, to directly or indirectly own, control or
21 hold with power to vote, twenty-five percent or more of the
22 voting shares of each of two or more banks, or to control
23 in any manner the election of a majority of the directors of
24 two or more banks.

25 () A banking institution may establish branch banks
26 either by:

27 (1) The construction, lease or acquisition of branch bank
28 facilities as follows:
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(A) After the effective date of this act, within the county
in which that banking institution’s principal office is located
or within the county in which that banking institution had
prior to January first, one thousand nine hundred eighty-four,
established a branch bank, pursuant to subdivision (2) of
this subsection; ’

(B) After January first, one thousand nine hundred eighty-
seven, within the county in which that banking institution’s
principal office is located or within any county contiguous to
the county in which that banking institution’s principal office
is located; and

(C) After January first, one thousand nine hundred ninety-
one, within any county in this state; or

(2) The purchase of the business and assets and assump-
tion of the liabilities of, or merger or consolidation with,
another banking institution.

(d) Notwithstanding any other provision of this chapter
to the contrary, subject to and in furtherance of the board’s
authority under the provisions of subdivision (6), subsection
(b), section two, article three of this chapter, aad subsection
(g) of this section, the board may approve or disapprove the
application of any state banking institution to establish a
branch bank.

(e) The principal office of a banking institution as of the
effective date of this act sha!l continue to be the principal
office of such banking institution for purposes of establishing
branch banks under this section, notwithstanding any sub-
sequent change in the location of such banking institution’s
principal office.

(f) Any banking institution which is authorized to estab-
lish branch banks pursuant to this section may provide the
same banking services and exercise the same powers at each
such branch bank as may be provided and exercised at its
principal banking house.

(g) The board shall, upon receipt of any application to

establish a branch bank, provide notice of such application
to all banking institutions. A banking institution may, with-
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in ten days after receipt of such notice, file a petition to
intervene and shall, if it so files such petition, thereupon
become a party to any hearing relating thereto before the
board.

(h) The commissioner shall prescribe the form of the
application for a branch bank and shall collect an examination
and investigation fee of one thousand dollars for each filed
application for a branch bank that is to be established by

the construction, lease or acquisition of a branch bank

facility, and two thousand five hundred dollars for a branch
bank that is to be established by the purchase of the business
and assets and assumption of the liabilities of, or merger or
consolidation with another banking institution. The board
shall complete the examination and investigation within nine-
ty days from the date on which such application and fee are
received, umless the board requests in writing additional in-
formation and disclosures concerning the proposed branch
bank from the applicant banking institution, in which event
such ninety-day period shall be extended for an additional
period of thirty days plus the number of days between the
date of such request and the date such additional information
and disclosures are received.

(i) Upon completion of the examination and investiga-
tion with respect to such application, the board shall, if
a hearing be required pursuant to subsection (j)} of this sec-
tion, forthwith give notice and hold a hearing pursuant to
the following provisions:

(1) Notice of such hearing shall be given to the banking
institution with respect to which the hearing is to be conducted
in accordance with the provisions of section two, article
seven, chapter twenty-nine-a of this code, and such hearing
and the administrative procedures in connection therewith
shall be governed by all of the provisions of article five,
chapter twenty-nine-a of this code, and shall be held at a
time and place set by the board but shall not be less than
ten nor more than thirty days after such notice is given;

(2) At any such hearing a party may represent himself or
be represented by an attorney-at-law admitted to practice
before any circuit court of this state; and
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(3) After such hearing and consideration of all the testi-
mony and evidence, the board shall make and enter an
order approving or disapproving the application, which order
shall be accompanied by findings of fact and conclusions of
law as specified in section three, article five, chapter twenty-
nine-a of this code, and a copy of such order and accompany-
ing findings and conclusions shall be served upon all parties
to such hearing, and their attorneys of record, if any.

(j). No state banking institution may establish a branch
bank until the board, following an examination, investigation,
notice and hearing, enters an order approving an applica-
tion for that branch bank: Provided, That no such hearing
shall be required with respect to any application to estab-
lish a branch bank which is approved by the board unless
a banking institution has timely filed a petition to intervene
pursuant to subsection (g) of this section. The order shall
be accompanied by findings of fact that:

(1) Public convenience and advantage will be promoted
by the establishment of the proposed branch bank;

(2) Local conditions assure reasonable promise of suc-
cessful operation of the proposed branch bank and of those
banks and branches thereof already established in the com-
munity;

(3) Suitable physical facilities will be provided for the
branch bank;

(4) The applicant state-chartered banking institution satis-
fies such rcasonable and appropriate requirements as to
sound financial condition as the commissioner or board may
from time to time establish by regulation;

(5) The establishment of the proposed branch bank would
not result in a monopoly, nor be in furtherance of any
combination or conspiracy to monopolize the business of bank-
ing in any section of this state; and

(6) The establishment of the proposed branch bank would
not have the effect in any section of the state of substantially
lessening competition, nor tend to create a monopoly or in
any other manner be in restraint of trade, unless the anti-



170

142
143
144
145
146

147
148
149
150
151
152
153
154
155

156
157
158
159
160

161
162
163
164

BANKS AND BANKING [Ch. 23

competitive effects of the establishment of that proposed
branch bank are clearly outweighed in the public interest
by the probable effect of the establishment of the proposed
branch bank in meeting the convenience and needs of the
community to be served by that proposed branch bank.

(k) Any party who is adversely affected by the order
of the board shall be entitled to judicial review thereof in
the manner provided in section four, article five, chapter
twenty-nine-a of this code. Any such party adversely af-
fected by a final judgment of a circuit court following judicial
review as provided in the foregoing sentence may seck re-
view thereof by appeal to the supreme court of appeals in

the manner provided in article six, chapter twenty-nine-a of
this code.

(1) Pursuant to the resolution of its board of directors
and with the prior written approval of the commissioner, a
state banking institution may discontinue the operation of
a branch bank upon at least thirty days’ prior public notice
given in such form and manner as the commissioner prescribes.

(m) Any violation of any provision of this section shall
constitute a misdemeanor offense punishable by applicable
penalties as provided in section fifteen, article eight of this
chapter.

§31A-8-12¢. Loan origination offices permitted.

N W N -

Origination of loans by employees or agents of a banking
institution at offices other than that banking institution’s
principal office or branch bank is permitted: Provided, That
any such loans originating at said office are approved and
made at the banking institution’s principal place of business
or branch bank.

ARTICLE 8BA. ACQUISITION OF BANK SHARES.

§31A-8A-1. Legislative findings and purpose.
§31A-8A-4. Acquisition of bank shares; when prior notification of board

necessary; exemptions.

§31A-8A-1. Legislative findings and purpose.

1

After a review of the structure of banking organizations
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in the state of West Virginia, and after full consideration of
the complex issues involved, the Legislature hereby finds
and determines that:

(a) Well managed and financially sound banking institu-
tions are essential to the financial well-being of the citizens,
and the promotion of the future economic and industrial
growth and development of this state;

(b) The formation of bank holding companies will strength-
en and supplement traditional banking services and facilitate
the development of the type of banking institutions that are
necessary for the economic and industrial growth and develop-
ment of this state;

(¢) It is in the best interests of this state and its citizens
for the board to have the power and authority to disapprove
the acquisition of a bank by a bank holding company when
the board determines that such acquisition would result in a
monopoly, substantially lessen compstition, or be contrary
to the best interests of the shareholders or customers of the
bank involved; and

(d) The deposits of the citizens of this state are a sub-
stantial and valuable rescurce which should serve the eco-
nomic and industrial growth and development needs, and
the consumer needs of the citizens of this state; and since
the board could not effcctively make a determination that
the control of deposits of the citizens of this state by bank
holding companics with any banking subsidiaries located
outside this state would be used for the above enumerated
local needs of this state’s citizenry, a bank holding company
with any bank subsidiary located outside this state shall be
prohibited from acquiring, directly or indirectly, five percent
or more of the interest in, or assets of, any bank or bank
holding company located in this state.

§31A-8A-4. Acquisition of bank shares; when prior notification of

1
2
3

board necessary; exemptions.

(a) It shall be unlawful, prior to ninety days following
the date of the submission to the board of complete, true
and accurate copies of the reports required under federal
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laws or regulations pursuant to Title 12, United States
Code, §§1841-1850 (being the act of Congress entitled the
Bank Holding Company Act of 1956, as amended), and the
payment of an examination and investigation fee to the board
of two thousand five hundred dollars:

(1) For any action to be taken that causes any company
to become a bank holding company;

(2) For any action to be taken that causes any bank to
become a subsidiary of a bank holding company;

(3) For any bank holding company to acquire direct or
indirect ownership or control of any shares of any bank if,
after such acquisition, such company will directly or in-

directly own or control more than five percent of the voting
shares of such bank;

(4) For any bank holding company or subsidiary thereof,

other than a bank, to acquire all or substantially all of the
assets of a bank;

(5) For any bank holding company to merge or consolidate
with any other bank holding company; or

(6) For any bank holding company to take any action
which would violate the Federal Bank Holding Company Act.

(b) The provisions of subsection (a) of this section shall
not apply to:

(1) Shares acquired by a bank:

(A) In good faith in a fiduciary capacity, except where
shares are held under a trust that constitutes a company as
defined in section two of this article and except as provided

in subdivisions (2) and (3), subsection (b), section three of
this article; or

(B) In the regular course of securing or collecting a debt
previously contracted in good faith, but any shares acquired
after the effective date of this act in securing or collecting
any such previously contracted debt shall be disposed of
within a period of five years from the date on which they
were acquired; or
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(2) Additional shares acquired by a bank holding com-
any in a bank in which such bank holding company owned or
controlled a majority of the voting shares prior to such
acquisition. For the purpose of the preceding sentence, bank
shares acquired after the effective date of this act shall not
be deemed to have been acquired in good faith in a fiduciary
capacity if the acquiring bank or company has sole discre-
tionary authority to exercise voting rights with respect there-
to, but in such instances acquisitions may be made without
prior notice to the board if the board, upon notice and
submission of information in form and content as it shall
approve, filed within ninety days after the shares are acquired,
approved retention or, if retention is disapproved, the ac-
quiring bank disposes of the shares or its sole discretionary
voting rights within five years after issuance of the order
of disapproval.

(c) If, within ninety days from the date of submission
pursuant to subsection (a) of this section, after notice and
a hearing pursuant to the provisions of section three, article
three of this chapter, the board enters an order disapproving
the proposed action described in subdivision (1), (2), (3),
(4), (5) or (6), subsection (a) of this section, it shall be
unlawful to take such action. The board shall disapprove
the proposed action described in subdivision (1), (2), (3), (4),
(5) or (6), subsection (a) of this section on the following
grounds:

(1) The action would result in a monopoly, or would be
in furtherance of any combination or conspiracy to monopolize
or to attempl to monopolize the business of banking in any
section of this state;

(2) The action would have the effect in any section of
the state of substantially lessening competition, or would
tend to create a monopoly or in any other manner would be
in restraint of trade, unless the anticompetitive effects of
the proposed action are clearly outweighed in the public
interest by the probable effect of the action in meeting the
convenience and needs of the community to be served; or

(3) Taking into consideration the financial and managerial
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resources and further prospects of the company or com-
panies and the banks concerned, the action would be contrary
to the best interests of the shareholders or customers of the
bank whose shares are affected by such action.

(d) Notwithstanding any other provisions of this section,
no proposed action described in subdivision (1), (2), (3),
(4), (5) or (6), subsection (a) of this section, shall be approved
if such approval will permit any bank holding company or
-any subsidiary thereof to acquire, directly or indirectly, five
percent or more of the interest in or assets of a bank or bank
holding company located in this state if the operations of any
banking subsidiary of such bank holding company are located
outside this state.

(e) Nothing contained in this section shall affect the
obligation of any person or company to comply with the
provisions of any order of any court or the commissioner
entered prior to the effective date of this act.

CHAPTER 47. REGULATION OF TRADE.

ARTICLE 18. ANTITRUST ACT; RESTRAINT OF TRADE.
§47-18-4a. Establishment of deposit limitation.

Yool nthp W —
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After a review of the structure of depository institutions
in the state of West Virginia, the Legislature hereby deter-
mines that:

(a) It is in the best interest of this state and its citizens
to foster and encourage healthy competition among its do-
mestic depository institutions;

(b) Excessive concentration or control of the deposit re-
sources of this state is antithetical to fostering a competitive
environment; and

(c) Therefore, to control more than twenty percent of the
deposits of all the depository institutions (the term “de-
pesitory institutions” shall include, but is not limited to, state-
chartered banking institutions, national banking associations,
federal savings and loan associations, bank holding companies,
savings and loan holding companies, federal savings banks,
state-chartered industrial loan companies, state-chartered
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17 building and loan associations, state-chartered credit unions
18 and federally-chartered credit unions), of this state is anti-
19 competitive and unlawful.

e
>

CHAPTER 24

(S. B. 26—By Senator Palumbo)

[Passed March 10, 1984; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section four, article fifteen,
chapter five of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to the equal
right of blind and disabled persons to use public facilities;
trained dogs permitted in public facilities.

Be it enacted by the Legislature of West Virginia:

That section four, article fifteen, chapter five of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 15. WHITE CANE LAW.
§5-15-4. Equal right to use public facilities.

(a) Blind and disabled persons shall have the same
right as persons with normal sight to the full and free use
of the highways, roads, streets, sidewalks, walkways, pub-
lic buildings, public facilities and other publie places.

1

2

3

4

5 {(b) Blind and disabled persons are entitled to full and
6 equal accommodations, advantages, facilities and privi-
7 leges of all common carriers, airplanes, motor vehicles,
8 railroad trains, motor buses, streetcars, boats or any other
9 public conveyances or modes of transpertation, hotels,
10 lodging places, restaurants, other places of public accom-
11 modation, amusement or resort, and other places to which
12 the general public is invited, subject only te the condi-
13 tions and limitations established by law and applicable
14 alike to all persons.
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(c) Every blind person, every deaf person and every
person who is physically disabled because of any neuro-
logical, muscular or skeletal disorder that causes weak-
ness or inability to perform any physical function shall
have the right to be accompanied by a guide or support
dog, wearing a harness, especially trained for the purpose,
which serves as a guide, leader, listener or support in any
of the places, accommodations or conveyances specified in
subsection (b) of this section without being required to
pay an extra charge for the admission of such guide or
support dog, but the blind, deaf or disabled person shall,
upon request, present for inspection credentials issued by
an accredited school for training guide or support dogs.
The blind, deaf or disabled person shall be liable for any
damage done by such guide or support dog to the prem-
ises or facilities or to persons using such premises or
facilities. Such dog shall not occupy a seat in any public
conveyance and shall be upon a leash while using the
facilities of a common carrier.

3

CHAPTER 25

(8. B. 744—0Originating in the Senate Committee on Finance)

[Passed March 10, 1984; in effect from passage. Approved by the Govemor.]

ACT to amend and reenact sections one, two and four,
article two, chapter thirteen of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, relat-
ing to the issuance of refunding bonds by counties, munici-
pal corporations, school districts and independent school
districts; providing for the refunding of outstanding bonds
in advance of the maturity or redemption thereof and for
terms and conditions under which such bonds may be
issued in an amount, or bearing interest at a rate, which
exceeds the amount or interest rate of the bonds being
refunded.
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Be it enacted by the Legislature of West Virginia:

That sections one, two and four, article two, chapter thir-
teen of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, all to read
as follows:

ARTICLE 2. REFUNDING BONDS.

§13-2-1. What political divisions may issue refunding bonds; when issued.
§13-2-2. Terms of refunding bonds; time, place and amount of payments.
§13-2-4. Disposition of bonds; cancellation of original bonds.

§13-2-1. What political divisions may issue refunding bonds;
when issued.

Any county, by and through its county commission,
either for and on behalf of the county or for and on
behalf of any magisterial district or group of magisterial
districts therein; any municipal corporation, by and
through its council or other governing body in lieu there-
of; or any school district, or any independent school dis-
trict, by and through its board of education or other fiscal
body in lieu thereof, may, in the manner and subject to
the limitations and conditions contained in this article,
10 issue and sell its bonds for the purpose of refunding the
11 bonds of such political division which have become or
12 are becoming due and payable and for the discharge of
13 which there are or will be when the bonds mature no
14 funds or insufficient funds available; or when, in the
15 opinion of the governing body of the political division
16 obligated to the payment of such bonds, the rate of levy
17 necessary to provide funds for their discharge will impose
18 excessive taxes upon the taxpayers of such political di-
19 vision; or for the purpose of providing for the payment of
20 outstanding bonds in advance of the maturity or redemp-
21 tion thereof through the making of a deposit as provided
22 in section four of this article; or for the purpose of
23 rendering outstanding bonds not due when such outstand-
24 ing bonds are to be presented for payment before maturity
25 by the exercise of option provisions or by agreement
26 with the holders thereof. Such refunding bonds may be
27 issued bearing the same or a higher or lesser rate of
28 interest than the bonds to be refunded. Except to the

W -3 U b W=
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extent that additional taxes for such purpose have been
approved by the voters and the levy of such additional
taxes provided for in the manner stipulated in sections
seven through fourteen of article one of this chapter,
no such refunding bonds shall be issued bearing a higher
rate of interest than the bonds being refunded or shall
be issued in a principal amount exceeding the principal
amount of the bonds to be refunded unless the amount
of debt service payable on such refunding bonds in each
year is equal to or less than the amount of taxes expected
to be available therefor as shall be certified by the chair-
man of the West Virginia municipal bond commission
prior to the issuance of such refunding bonds. The
amount of taxes expected to be available in each year
for purposes of this section shall be based upon the rates
of levy stipulated in the order directing the election at
which the issuance of the bonds being refunded was
approved by the voters and upon the most recent
assessed valuation of the affected property prior to such
election. In the event only a portion of the bonds provided
for such order are being refunded or have been issued, an
appropriate reduction shall be made in the amount of
taxes expected to be available based upon the actual debt
service requirements of bonds which have been issued
but are not being refunded and the estimated debt service
requirements of bonds which have not been issued.

§13-2-2. Terms of refunding bonds; time, place and amount

DTN W

of payments.

Upon determining to issue such refunding bonds, the
governing body of such political division shall, by resolu-
tion, authorize the issuance of such bonds in an amount
not exceeding the principal amount permitted by section
one of this article, fix the date thereof, the rate of interest
which such bonds shall bear, payable semiannually, and
require that the bonds shall bear, payable at the office
of the state treasurer and at such other place or places
as the body issuing the same may designate. Such reso-
lution shall also provide that such bonds shall mature
serially in annual installments beginning not more than
three years after the date thereof, and the last of such
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annual installments shall mature in not exceeding thirty-
four years from the date of such bonds. The amount pay-
able in each year on the refunding bonds, together with
any unrefunded or unissued bonds of the prior issue, may
be so fixed that, when the amount of interest is added
to the principal amount to be paid during the respective
years, the total amount payable in each year shall be as
nearly equal as practicable; or such bonds may be made
payable in annual installments as nearly equal in prin-
cipal as may be practicable.

§13-2-4. Disposition of bonds; cancellation of original bonds.

—
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The governing boedy of the political subdivision is-
suing bonds under this article shall first offer the
bonds to the secretary of state for purchase by any of
the governmental agencies of the state authorized by
law to purchase such bonds, in accordance with the
provisions of sectiocn nine, article three of this chapter.
If the state does not purchase any or all of the bonds so
offered, the governing body may sell the same or any part
thereof and collect the proceeds, or such bonds may be
delivered to the holder or holders of the bonds to be
refunded in exchange therefor,

It is the intention of this article to authorize political
divisions to issue bonds for the purpose of refunding
outstanding bonds without thereby contracting any addi-
tional indebtedness, and it shall be conditional upon the
delivery of any refunding bonds that a like principal
amount of the bonds to be refunded be cancelled and paid
simultaneously with the issuance and delivery of such
refunding bonds.

For all purposes of this section, bonds shall be consid-
ered to have been cancelled and paid in advance of their
due date or date of redemption if there shall have been
deposited with the West Virginia municipal bond com-
mission either:

(a) Moneys, sufficient to pay when and as due all
amounts of prineipal and interest payable on such bonds;
or
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28 (b) Direct obligations of the United States of America
29 or the state of West Virginia, or obligations fully and
30 irrevocably secured as to the payment of both principal
31 and interest by such direct obligations, the payment on
32 which when due will provide moneys, sufficient to pay
33 when and as due all amounts of principal and interest
34 payable on such bonds.

35 All such amounts shall be set aside and held in trust
36 and irrevocably dedicated solely to the payment of such
37 bonds, except that amount in excess of the amounts re-
38 quired for the payment of the bonds so refunded may be
39 applied to the payment of costs related to the issuance,
40 carrying, insuring or servicing the refunding bonds, in-
41 cluding costs of credit or market enhancement services,
42 such as letters of credit, remarketing arrangements and
43 similar services. Any amount deposited pursuant to this
44 section may include amounts already held on deposit by
45 the West Virginia municipal bond commission for the
46 payment of the bonds to be refunded.

-
-

CHAPTER 26

(Com. Sub. for H. B, 1205—By Dalegate McoKinley and Delegate Knight)

{Passed March 6, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article eight, chapter
four of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to continuing and reestablish-
ing the capitol building commission.

Be it enacted by the Legislature of West Virginia:

That section one, article eight, chapter four of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 8. CAPITOL BUILDING COMMISSION.
§4-8-1. Creatiocn; composition; qualifications of members.

1 There is continued a capitol building commission, herein-~
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after referred to as the commission, which shall be composed
of five members who shall be appointed by the governor with
the advice and consent of the Senate on the first day of
July, one thousand nine hundred seventy-six, plus the com-
missioner of the department of finance and administration
who shall be a nonvoting member. No more than three mem-
bers shall be of the same political party. One member shall be
an architect selected from three persons recommended by
the board of architects, one member shall be a registered
professional engineer selected from three persons recommended
by the board of engineers, one member shall be selected
from three persons who are interested in the historical beauty,
value and preservation of the capitol building recommended
by the commissioner of culture and history and two members
shall be selected from the public at large.

After having conducted a performance audit through its
joint committee on government operations, pursuant to section
nine, article ten, chapter four of this code, the Legislature
hereby finds and declares that the capitol building commission
should be continued and reestablished. Accordingly, notwith-
standing the provisions of section four, article ten, chapter
four of this code, the capitol building commission shall con-
tinue to exist until the first day of July, one thousand nine
hundred eighty-six.

-
-

CHAPTER 27

{S. B. 83—By Senator Boettner)

{Passed March 10, 1984; in effcct ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article one, chapter

forty-nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; to amend and reenact
sections two, three, four, five and eight, article six of said
chapter forty-nine; to further amend said article six by
adding thereto a new section, designated section ten; to
amend and reenact sections five and eight, article six-a of
said chapter forty-nine; to further amend said chapter forty-
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nine by adding thereto two new articles, designated
articles six-c and six-d, relating to child abuse and neglect
generally; defining certain terms; providing for the
representation of parties in abuse and neglect proceedings;
allowing a preadjudication i1mprovement period; de-
scribing the rights of parties during hearing; requiring
abuse and neglect proceeding to be given priority on court
docket; providing for transcript on appeal; describing the
procedure for transferring temporary custody of a child
alleged to be abused or neglected; authorizing the temporary
removal of children not alleged to be abused or neglected
under certain circumstances; providing for preliminary
hearing and discretionary improvement period; authorizing
child protection service worker to take custody of child or
children without court order under certain circumstances;
establishing a procedure for medical and mental
examinations during proceedings; authorizing persons to
apply for an order of custody for medical examination prior
to the filing of a petition to obtain evidence of abuse or
neglect; describing the dispositions available to the court
upon a finding of abuse or neglect; setting forth conditions
under which a court shall determine that there is no
reasonable likelihood that conditions of abuse or neglect can
be substantially corrected; empowering the court to grant an
improvement period as an alternative disposition; providing
for foster care review by courts and the annual reporting to
the court as to placements of children; describing the duties
of the prosecuting attorney in cases of child abuse and
neglect and requiring an annual report to the grand jury
regarding the discharge of such duties; providing reporting
procedures for cases of child abuse and neglect and
requiring the department of human services to forward
reports of serious injury to law-enforcement agencies,
prosecuting attorneys or the coroner or the medical
examiner; defining the misdemeanor offense of failure to
report cases of abuse or failure to forward reports of serious
injury and establishing a penalty therefor; creating a
children’s trust fund for child abuse and neglect prevention;
setting forth legislative findings and intent; defining certain
terms; establishing the children’s trust fund and providing
for the deposit of money received by the fund with the state
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treasurer; authorizing the commissioner of the department
of human services to transmit requisitions to the auditor
upon a majority vote of the members appointed and then
serving on the commission on children and youth; describing
the purposes for which funds may be used; providing a
procedure for taxpayers to contribute a portion of any
refund from their personal income tax; describing the duties
of the commission on children and youth in relation to the
children’s trust fund and the additional responsibilities of
the commission; providing for the commission on children
and youth making recommendations to the governor and the
Legislature; creating the West Virginia child protective
services act; setting forth purpose and intent; requiring the
department of human services to develop a family case plan
for families placed upon an improvement period or referred
to the department following an adjudication and finding of
abuse and neglect; describing the contents of a family case
plan and an expanded workers’ case plan; and requiring the
commissioner of the department of human services within
the limits of available funds to establish certain programs
and services.

Be it enacted by the Legislature of West Virginia:

That section three, article one, chapter forty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; that sections two, three,
four, five and eight, article six of said chapter forty-nine be
amended and reenacted; that said article six be further amended
by adding thereto a new section, designated section ten; that
sections five and eight, article six-a of said chapter forty-nine be
amended and reenacted; and that said chapter forty-nine be
further amended by adding thereto two new articles, designated
articles six-c and six-d, all to read as follows:

Article
.  Purposes; Definitions.
6 Procedure in Cases of Child Neglect and Abuse,

6A. Reports of Children Suspected to be Abused or Neglected.
6C. Children’s Trust Fund for Child Abuse and Neglect Prevention.
6D. West Yirginia Child Protective Services Act.

ARTICLE 1. PURPOSES; DEFINITIONS.

§49-1-3. Definitions relating to abuse and neglect.
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(a) *‘Abused child” means a child whose health or
welfare is harmed or threatened by:

(1) A parent, guardian or custodian who knowingly or
intentionally inflicts, attempts to inflict, or knowingly
allows another person to inflict, physical injury, or
substantial mental or emotional injury, upon the child or
another child in the home; or

(2) Sexual abuse or sexual exploitation.

In addition to its broader meaning, physical injury may

include an injury to the child as a result of excessive
corporal punishment,

(b) “Abusing parent” means a parent, guardian or
other custodian, regardless of his or her age, whose conduct,
as alleged in the petition charging child abuse or neglect,

has been adjudged by the court to constitute child abuse
or neglect.

(c) “Child abuse and neglect” or *“child abuse or
neglect” means physical injury, substantial mental or
emotional injury, sexual abuse, sexual exploitation or
negligent treatment or maltreatment of a child by a parent,
guardian or custodian who is responsible for the child’s
welfare, under circumstances which harm or threaten the
health and welfare of the child.

(d) *“Child abuse and neglect services” means social
services which are directed toward:

(1) Protecting and promoting the welfare of children
who are abused or neglected;

(2) Identifying, preventing and remedying conditions
which cause child abuse and neglect;

(3) Preventing the unnecessary removal of children
from their families by identifying family problems and
assisting families in resolving problems which could lead to
a removal of children and a breakup of the family;

(4) In cases where children have been removed from
their families, providing services to the children and the
families so as to restore such children to their families;
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(5) Placing children in suitable adoptive homes when
restoring the children to their families is not possible or
appropriate; and

(6) Assuring the adequate care of children away from
their families when the children have been placed in the
custody of the department or third parties.

() “Imminent danger to the physical well-being of the
child” means an emergency situation in which the welfare
or the life of the child is threatened. Such emergency
situation exists when there is reasonable cause to believe
that any child in the home is or has been sexually abused or
sexually exploited, or reasonable cause to believe that the
following conditions threaten the health or life of any child
in the home:

(1) Nonaccidental trauma inflicted by a parent,
guardian, custodian, sibling or a babysitter or other
caretaker; or

(2) A combination of physical and other signs indicating
a pattern of abuse which may be medically diagnosed as
battered child syndrome; or

(3) Nutritional deprivation; or

(4) Abandonment by the parent, guardian or custodian;
or

(5) Inadequatetreatment of seriousillness or disease; or

(6) Substantial emotional injury inflicted by a parent,
guardian or custodian.

(f) ‘‘Multidisciplinary team’ means a group of
professionals and paraprofessionals representing a variety
of disciplines who interact and coordinate their efforts to
identify, diagnose and treat specific cases of child abuse
and neglect. Multidisciplinary teams may include, but are
not limited to, medical, child care and law-enforcement
personnel, social workers, psychologists and psychiatrists.
Their goal is to pool their respective skills in order to
formulate accurate diagnoses and to provide
comprehensive coordinated treatment with continuity and
follow-up for both parents and children. “Community
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team’’ means a multidisciplinary group which addresses the
general problem of child abuse and neglect in a given
community, and may consist of several multidisciplinary
teams with different functions.

(8) (1) “Neglected child” means a child:

(A) Whose physical or mental health is harmed or
threatened by a present refusal, failure or inability of the
child’s parent, guardian or custodian to supply the child
with necessary food, clothing, shelter, supervision, medical
care or education, when such refusal, failure or inability is
not due primarily to a lack of financial means on the part of
the parent, guardian or custodian; or

(B) Who is presently without necessary food, clothing,
shelter, medical care, education or supervision because of

the disappearance or absence of the child’s parent or
custodian.

(2) “Neglected child” does not mean a child:

(A) Whose parent, guardian or custodian has failed to
provide him with medical care because such medical care
conflicts with the tenets and practices of a recognized
religious denomination or order of which such parent,
guardian or custodian is an adherent or member; or

(B) Whose education is conducted within the provisions
of section one, article eight, chapter eighteen of this code.

(h) “Parenting skills” means a parent’s competencies
in providing physical care, protection, supervision and

psychological support appropriate to a child’s age and state
of development.

(1) “Sexual abuse” means:

(A) As to a child who is less than sixteen years of age,
any of the following acts which a parent, guardian or
custodian shall engage in, attempt to engage in, or
knowingly procure another person to engage in, with such
child, notwithstanding the fact that the child may have
willingly participated in such conduct or the fact that the
child may have suffered no apparent physical injury or
mental or emotional injury as a result of such conduct:
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(i) Sexual intercourse; or
(ii) Sexual intrusion; or
(iii) Sexual contact; or

(B) Astoachild who is sixteen years of age of older, any
of the following acts which a parent, guardian or custodian
shall engage in, attempt to engage in, or knowingly procure
another person to engage in, with such child,
notwithstanding the fact that the child may have consented
to such conduct or the fact that the child may have suffered
no apparent physical injury or mental or emotional injury
as a result of such conduct:

(i) Sexual intercourse; or
(i) Sexual intrusion; or
(iii) Sexual contact; or

(C) Any conduct whereby a parent, guardian or
custodian displays his or her sex organs to a child, or
procures another person to display his or her sexorganstoa
child, for the purpose of gratifying the sexual desire of the
parent, guardian or custodian, of the person making such
display, or of the child, or for the purpose of affronting or
alarming the child.

() “‘Sexual contact” means sexual contact as that term
is defined in section one, article eight-b, chapter sixty-one
of this code.

(k) ‘“‘Sexual exploitation” means an act whereby:

(1) A parent, custodian or guardian, whether for
financial gain or not, persuades, induces, entices or coerces
a child to engage in sexually explicit conduct as that term is
defined in section one, article eight-c, chapter sixty-one of
this code;

(2) A parent, guardian or custodian persuades, induces,
entices or coerces a child to display his or her sex organs for
the sexual gratification of the parent, guardian, custodian
or a third person, or to display his or her sex organs under
circumstances in which the parent, guardian or custodian
knows such display is likely to be observed by others who
would be affronted or alarmed.
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(1) “Sexual intercourse’” means sexual intercourse as
that term is defined in section one, article eight-b, chapter
sixty-one of this code.

(m) “Sexual intrusion” means sexual intrusion as that
term is defined in section one, article eight-b, chapter sixty-
one of this code.

ARTICLE 6. PROCEDURE IN CASES OF CHILD NEGLECT AND ABUSE.

§49-6-2. Same—Right to counsel; improvement period; hearing; priority of

proceeding; transcript.

§49-6-3. Same—Temporary custody.

§49-6-4. Medical and mental examinations.

§49-6-5. Disposition of neglected or abused children.
§49-6-8.  Foster care review; annual reports to the court,
§49-6-10. Duties of prosecuting attorney.

§49-6-2. Same—Right to counsel; improvement period;

hearing; priority of proceeding; transcript.

(a) In any proceeding under the provisions of this
article, the child, his parents, his custodian or other persons
standing in loco parentis to him, such persons other than the
child being hereinafter referred to as other party or parties,
shall have the right to be represented by counsel at every
stage of the proceedings and shall be informed by the court
of their right to be so represented and that if they cannot
pay for the services of counsel, that counsel will be
appointed. If the child or other parties have not retained
counsel and the child and other parties cannot pay for the
services of counsel, the court shall, by order entered of
record, at least ten days prior to the date set for hearing,
appoint an attorney or attorneys to represent the child and
other party or parties and so inform the parties. Under no
circumstances may the same attorney represent both the
child and the other party or parties; however, if more than
one child from a family is involved in the proceeding, one
attorney may represent all the children. The court may
allow to each attorney so appointed a fee in the same

amount which appointed counsel can receive in felony
cases.

(b) In any proceeding under this article, the parents or
custodians may, prior to final hearing, move to be allowed
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an improvement period of three to twelve months in order to
remedy the circumstances or alleged circumstances upon
which the proceeding is based. The court shall allow one
such improvement period unless it finds compelling
circumstances to justify a denial thereof, but may require
temporary custody in the state department or other agency
during the improvement period. An order granting such
improvement period shall require the department to
prepare and submit to the court a family case plan in
accordance with the provisions of section three. article
six-d of this chapter.

(c) In any proceeding under this article, the party or
parties having custody of the child shall be afforded a
meaningful opportunity to be heard, including the
opportunity to testify and to present and cross-examine
witnesses. The petition shall not be taken as confessed. A
transcript or recording shall be made of all proceedings un-
less waived by all parties to the proceeding. The rules of
evidence shall apply. Where relevant, the court shall
consider the efforts of the state department to remedy the
alleged circumstances. At the conclusion of the hearing the
court shall make a determination based upon the evidence
and shall make findings of fact and conclusions of law as to
whether such child is abused or neglected, which shall be
incorporated into the order of the court. The findings must
be based upon conditions existing at the time of the filing of
the petition and proven by clear and convincing proof.

{(d) Any petition filed and any proceeding held under the
provisions of this article shall, to the extent practicable, be
given priority over any other civil action before the court,
except proceedings under article two-a, chapter forty-eight
of this code and actions in which trial is in progress. Any
petition filed under the provisions of this article shall be
docketed immediately upon filing. Any hearing to be held at
the end of an improvement period and any other hearing to
be held during any proceedings under the provisions of this
article shall be held as nearly as practicable on successive
days and, with respect to said hearing to be held at the end
of an improvement period, shall be held as close in time as
possible after the end of said improvement period.
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64 (e) Following the court’s determination, it shall be
65 inquired of the parents or custodians whether or not appeal
66 isdesired and theresponse transcribed. A negative response
67 shall not be construed as a waiver. The evidence shall be
68 transcribed and made available to the parties or their
69 counsel as soon as practicable, if the same is required for
70 purposes of further proceedings. If an indigent person
71 intends to pursue further proceedings, the court reporter
72 shall furnish a transcript of the hearing without cost to the
73 indigent person if an affidavit is filed stating that he cannot
74 pay therefor.

§49-6-3. Same — Temporary custody.

1 (a) Upon the filing of a petition, the court may order that
2 a child alleged to be an abused or neglected child be
3 delivered for not more than ten days into the custody of the
4 state department or a responsible relative, pending a
5 preliminary hearing, if it finds that: (1) There exists
6 imminent danger to the physical well-being of the child,
7 and (2) there are no reasonably available alternatives to
8 removal of the child, including, but not limited to, the
9 provision of medical, psychiatric, psychological or
10 homemaking services in the child’s present custody. In a
11 case where there is more than one child in the home, the
12 petition shall so state, and notwithstanding the fact that the
13 allegations of abuse or neglect may pertain to less than all of
14 such children, each child in the home for whom relief is
15 soughtshall be made a party to the proceeding. Even though
16 the acts of abuse or neglect alleged in the petition were not
17 directed against a specific child who is named in the
18 petition, the court shall order the removal of such child,
19 pending final disposition, if it finds that there exists
20 imminent danger to the physical well-being of the child and
21 a lack of reasonably available alternatives to removal. The
22 initial order directing such custody shall contain an order
23 appointing counsel and scheduling the preliminary
24 hearing, and upon its service shall require the immediate
25 transfer of custody of such child or children to the state
26 department or a responsible relative.

27 (b) Whether or not the court orders immediate transfer
28 of custody as provided in subsection (a) of this section, if the

g—
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facts alleged in the petition demonstrate to the court that
there exists imminent danger to the child, the court may
schedule a preliminary hearing giving the respondents at
least five days’ actual notice. If the court finds at the
preliminary hearing that there are no alternatives less
drastic than removal of the child and that a hearing on the
petition cannot be scheduled in the interim period, the court
may order that the child be delivered into the temporary
custody of the state department or an appropriate person
or agency for a period not exceeding sixty days: Provided,
That if the court grants an improvement period as provided
in subsection (b}, section two of this article, the sixty-day
limit upon temporary custody may be waived.

(c) If a child or children shall, in the presence of a child
protective service worker of the department of human
services, be in an emergency situation which constitutes an
imminent danger to the physical well-being of the child or
children, as that phrase is defined in section three, article
one of this chapter, and if such worker has probable cause to
believe that the child or children will suffer additional child
abuse or neglect or will be removed from the county before a
petition can be filed and temporary custody can be ordered,
the worker may, prior to the filing of a petition, take the
child or children into his or her custody without a court
order: Provided, That after taking custody of such child or
children prior to the filing of a petition, the worker shall
forthwith appear before a circuit judge or a juvenile referee
of the county wherein custody was taken, or if no such judge
or referee be available, before a circuit judge or a juvenile
referee of an adjoining county, and shall immediately apply
for an order ratifying the emergency custody of the child
pending the filing of a petition. The circuit court of every
county in the state shall appoint at least one of the
magistrates of the county to act as a juvenile referee, who
shall serve at the will and pleasure of the appointing court,
and who shall perform the functions prescribed for such
position by the provisions of this subsection. The parents,
guardians or custodians of the child or children may be
present at the time and place of application for an order
ratifying custody, and if at the time the child or children are
taken into custody by the worker, the worker knows which
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Judge or referee is to receive the application, the worker
shall so inform the parents, guardians or custodians. The
application for emergency custody may be on forms
prescribed by the supreme court of appeals or prepared by
the prosecuting attorney or the applicant, and shall set
forth facts from which it may be determined that the
probable cause described above in this subsection exists.
Upon such sworn testimony or other evidence as the judge
or referee deems sufficient, the judge or referee may order
the emergency taking by the worker to be ratified. If
appropriate under the circumstances, the order may
include authorization for an examination as provided for in
subsection (b), section four of this article. If a referee issues
such an order the referee shall by telephonic
communication have such order orally confirmed by a
circuit judge of the circuit or an adjoining circuit who shall
on the next judicial day enter an order of confirmation. If
the emergency taking is ratified by the judge or referee,
emergency custody of the child or children shall be vested in
the state department until the end of the next judicial day,
at which time any such child taken into emergency custody
shall be returned to the custody of his or her parent,
guardian or custodian unless a petition has been filed and
custody of the child has been transferred under the
provisions of section three of this article.

§49-6-4. Medical and mental examinations.

(a) Atany time during proceedings under this article the
court may, upon its own motion or upon motion of the child
or other parties, order the child or other parties to be
examined by a physician, psychologist or psychiatrist, and
may require testimony from such expert, subject to cross-
examination and the rules of evidence: Provided, That the
court shall not terminate parental or custodial rights of a
party solely because the party refuses to submit to the
examination, nor shall the court hoid such party in
contempt for refusing to submit to an examination. The
physician, psychologist or psychiatrist shall be allowed to
testify as to the conclusions reached from hospital, medical,
psychological or laboratory records provided the same are
produced at the hearing. The court by order shall provide
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for the payment of all such expert witnesses. If the child,
parent or custodian is indigent, such witnesses shall be
compensated out of the treasury of the state, upon
certificate of the court wherein the case is pending. No
evidence acquired as a result of any such examination of the
parent or any other person having custody of the child may
be used against such person in any subsequent criminal
proceedings against such person.

(b) If a person with authority to file a petition under the
provisions of this article shall have probable cause to
believe that evidence exists that a child has been abused or
neglected and that such evidence may be found by a medical
examination, the person may apply to a circuit judge or
juvenile referee for an order to take such child into custody
for delivery to a physician or hospital for examination. The
application may be on forms prescribed by the supreme
court of appeals or prepared by the prosecuting attorney or
the applicant, and shall set forth facts from which it may be
determined that probable cause exists for such belief. Upon
such sworn testimony or other evidence as the judge or
referee deems sufficient, the judge or referee may order any
law-enforcement officer to take the child into custody and
deliver the child to a physician or hospital for examination.
If a referee issues such an order the referee shall by
telephonic communication have such order orally
confirmed by a circuit judge of the circuit or an adjoining
circuit who shall on the next judicial day enter an order of
confirmation. Any child welfare worker and the child’s
parents, guardians or custodians may accompany the
officer for such examination. After the examination, the
officer may return the child to the custody of his parent,
guardian or custodian, retain custody of the child or deliver
custody to the state department until the end of the next
judicial day, at which time the child shall be returned to the
custody of his or her parent, guardian or custodian unless a
petition has been filed and custody of the child has been
transferred to the department under the provisions of
section three of this article.

§49-6-5. Disposition of neglected or abused children.

1

(a) Following a determination pursuant to section two
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of this article wherein the court finds a child to be abused or
neglected, the court may request from the state department
information about the history, physical and emotional
condition and present situation of the child. The court shall
forthwith proceed to disposition giving both the petitioner
and respondents an opportunity to be heard. The court shall
give precedence to dispositions in the following sequence:

(1) Dismiss the petition;

(2) Refer the child, the abusing parent or other family

members to a community agency for needed assistance and
dismiss the petition;

(3) Return the child to his or her own home under
supervision of the state department;

(4) Order terms of supervision calculated to assist the
child and the abusing parent or parents which prescribe the
manner of supervision and care of the child and which are
within the ability of the parent or custodian to perform;

(5) Upon a finding that the abusing parent or parents
are presently unwilling or unable to provide adequately for
the child’s needs, commit the child temporarily to the
custody of the state department, a licensed private child

welfare agency or a suitable person who may be appointed
guardian by the court;

(6) Upon a finding that there is no reasonable likelihood
that the conditions of neglect or abuse can be substantially
corrected in the near future, and when necessary for the
welfare of the child, terminate the parental or custodial
rights and responsibilities and commit the child to the
permanent guardianship of the state department or a
licensed child welfare agency. If the court shall so find, then
in fixing its dispositional order, the court shall consider the
following factors: (1) The child’s need for continuity of care
and caretakers; (2) the amount of time required for the child
to be integrated into a stable and permanent home
environment; and (3) other factors as the court considers
necessary and proper. Notwithstanding any other
provisions of this article, the permanent parental rights
shall not be terminated if a child fourteen years of age or
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older or otherwise of an age of discretion as determined by
the court, objects to such termination. No adoption of a
child shall take place until all proceedings for termination
of parental rights under this article and appeals thereof are
final.

(b) As used in this section, “no reasonable likelihood
that conditions of neglect or abuse can be substantially
corrected’” shall mean that, based upon the evidence before
the court, the abusing adult or adults have demonstrated an
inadequate capacity to solve the problems of abuse or
neglect, on their own or with help. Such conditions shall be
deemed to exist in the following circumstances, which shall
not be exclusive:

(1) The abusing parent or parents have habitually
abused or are addicted to alcohol, controllied substances or
drugs, to the extent that proper parenting skills have been
seriously impaired and such abusing parent or parents have
not responded to or followed through the recommended and
appropriate treatment which could have improved the
capacity for adequate parental functioning;

(2) The abusing parent or parents have willfully refused
or are presently unwilling to cooperate in the development

of a reasonable family case plan designed to lead to the
child’s return to their care, custody and control;

(3) The abusing parent or parents have not responded to
or followed through with a reasonable family case plan or
other rehabilitative efforts of social, medical, mental health
or other rehabilitative agencies designed to reduce or
prevent the abuse or neglect of the child, as evidenced by the
continuation or insubstantial diminution of conditions
which threatened the health, welfare or life of the child;

(4) The abusing parent or parents have abandoned the
child;

(5) The abusing parent or parents have repeatedly or
seriously injured the child physically or emotionally, or
have sexually abused or sexually exploited the child, and:
the degree of family stress and the potential for further
abuse and neglect are so great as to preclude the use of
resources to mitigate or resolve family problems or assist
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the abusing parent or parents in fulfulling their respon-
sibilities to the child; or

(6) The abusing parent or parents have incurred
emotional illness, mental illness or mental deficiency of
such duration or nature as to render such parent or parents
incapable of exercising proper parenting skills or
sufficiently improving the adequacy of such skills.

(¢) The court may as an alternative disposition allow to
the parents or custodians an improvement period not to
exceed twelve months. During this period the parental
rights shall not be permanently terminated and the court
shall require the parent to rectify the conditions upon
which the determination was based. No more than one such
postdispositional improvement period may be granted. The
court may order the child to be placed with the parents, a
relative, the state department or other appropriate
placement during the period. At the end of the period the
court shall hold a hearing to determine whether the
conditions have been adequately improved, and at the
conclusion of such hearing, shall make a further
dispositional order in accordance with this section.

§49-6-8. Foster care review; annual reports to the court.

(a) I, twelve months after receipt of physical or legal
custody of a child, the state department has not placed a
child in permanent foster care or an adoptive home or
placed the child with a natural parent, the state department
shall file with the court a petition stating the child’s
situation, the efforts that have been made to place the child
in a permanent situation, the present foster care
arrangements and the plan for pursuing permanent
arrangements. ‘‘Permanent foster care’’ shall mean a
written arrangement with an adult or adults following a
six-month trial period whereby the state department places
the care, custody and control of a child until the child’s
emancipation with such adult or adults. The court may
schedule a hearing in chambers, giving notice and the right
to be present to: The child, if twelve years of age or older;
the child’s parents; the child’s guardians; the child's foster
parents; and such other persons as the court may in its
discretion direct. At the conclusion of the proceeding the
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court shall in accordance with the best interests of the child
enter an appropriate order of disposition. The court shall
possess continuing jurisdiction over cases reviewed under
this section for so long as a child remains in temporary
foster care, or, when a child is returned to his natural
parents subject to conditions imposed by the court, for so
long as the conditions are effective. If the child remains in
the physical or legal custody of the state department, the
state department shall file a supplementary petition with
the court within eighteen months and every eighteen
months thereafter until the child is placed in an adoptive
home or permanent foster care or returned to his or her
parents,

(b) The state department shall annually report to the
court the current status of the placements of children in
permanent care and custody of the state department who
have not been adopted.

6-10. Duties of prosecuting attorney.

It shall be the duty of every prosecuting attorney to fully
and promptly cooperate with persons seeking to apply for
relief under the provisions of this article in all cases of
suspected child abuse and neglect, to promptly prepare
applications and petitions for relief requested by such
persons, to investigate reported cases of suspected child
abuse and neglect for possible criminal activity and to
report at least annually to the grand jury regarding the
discharge of his or her duties with respect thereto.

ARTICLE 6A. REPORTS OF CHILDREN SUSPECTED TO BE ABUSED OR

NEGLECTED.

§49-6A-5. Reporting procedures.
§49-6A-8. Failure to report; penalty.

§49-6A-5. Reporting procedures.

D U b W DD

Reports of child abuse and neglect pursuant to this article
shall be made immediately by telephone to the local state
department child protective service agency and shall be
followed by a written report within forty-eight hours if so
requested by the receiving agency. The state department
shall establish and maintain a twenty-four hour, seven-
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day-a-week telephone number to receive such calls
reporting suspected or known child abuse or neglect.

A copy of any report of serious injury shall be forwarded
by the department to the appropriate law-enforcement
agency, the prosecuting attorney or the coroner or medical
examiner’s office. All reports under this article shall be
confidential, and unless there are pending proceedings with
regard thereto, shall be destroyed six years following their
preparation. Reports of known or suspected institutional
child abuse or neglect shall be made and received as all
other reports made pursuant to this article.

§49-6A-8. Failure to report; penalty.

WO =IO W W N

Any person, official or institution required by this article
to report a case involving a child known or suspected to be
abused or neglected, or required by section five of this
article to forward a copy of a report of serious injury, who
knowingly fails to do so or knowingly prevents another
person acting reasonably from doing so, shall be guilty of a
misdemeanor, and, upon conviction thereof, shall be
confined in the county jail not more than ten days or fined
not more than one hundred dollars, or both.

ARTICLE 6C. CHILDREN'’S TRUST FUND FOR CHILD ABUSE AND

NEGLECT PREVENTION.

§49-6C-1. Legislative findings and intent.
$49-6C-2. Definitions.
§49-6C-3. Establishment of children’s trust fund; federal funds, gifts, bequests

and donations; administration of fund.

§49-6C-4. Disbursements from children's trust fund.
§49-6C-5. Contribution of portion of income tax refund to children’s trust

fund.

§49-6C-6. Commission on children and youth established; composition; duties

and responsibilities.

§49-6C-8. Recommendations to governor and Legislature.

§49-6C-1. Legislative findings and intent.

D bW

The Legislature finds that child abuse and neglect are
threats to the family unit and impose major expenses on
society. The Legislature further finds that there is a need to
assist private and public agencies in identifying and
establishing community-based educational and service
programs for the prevention of child abuse and neglect. It is
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7 the intent of the Legislature that an increase in prevention

8 programs will help reduce the breakdown in families and

9 thus reduce the need for state intervention and state
10 expense. It is further the intent of the Legislature that child
11 abuse and neglect prevention programs be partnerships
12 between communities, citizens and the state.

§49-6C-2. Definitions.
1  For the purposes of this article:

2 (a) ““Commission’” or ‘“commission on children and
3 youth” means the commission on children and youth as
4 heretofore established under the provisions of executive
5 order no. 1 — 79 within the department of human services;

6 (b) “Trust fund’’ means the children’s trust fund for the
7 prevention of child abuse and neglect as hereinafter
8 established in this article.

§49-6C-3. Establishment of children’s trust fund; federal
funds, gifts, bequests and donations;
administration of fund.

1  There is established the children’s trust fund for the
2 purpose of preventing child abuse and neglect. The trust
3 fund shall consist of federal funds granted by Congress or
4 executive order for the purposes of this article as well as
5 gifts, bequests and donations from individuals, private
6 organizations or foundations. Each state taxpayer may
7 voluntarily contribute a portion of his state income tax
8 refund to the children's trust fund by following the
9 procedures designated in section five of this article. All
10 funds received in the manner provided herein shall be
11 transmitted to the state treasurer for deposit in the trust
12 fund. All interest accruing from investment of moneys in
13 the trust fund shall be credited to the fund. The legislative
14 auditor shall conduct an annual audit of the trust fund.

§49-6C-4. Disbursements from children’s trust fund.

1 (a) The commission on children and youth, upon a
majority vote of the members appointed and then serving,
may determine the manner in which moneys credited to the
children’s trust fund shall be expended, and shall direct the
commissioner of the department of human services to

G O N
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transmit to the auditor his requisition drawn to the order of
a governmental agency, nonprofit private organization or
combinations thereof, as the case may be, for the following
purposes:

(1) Establishing and maintaining programs for the
prevention of child abuse and neglect. Such programs may
include, but are not limited to, community-based programs
related to crisis care, aid to parents, child abuse counseling,
support groups for abusive or potentially abusive parents
and their children and early identification of families where
the potential for child abuse and neglect exists;

(2) Providing educational programs directed toward the
prevention of child abuse and neglect. Such programs may
include, but are not limited to, community-based
educational programs on prenatal care, perinatal bonding,
child development, basic child care, care of children with
special needs, coping with family stress and safety skills for
children in self care;

(3) Establishing and maintaining a continuing program
of community relations aimed at (A) interpreting child
protective services to the community, (B) promoting the
identification of children in need of protection, and (C)
maintaining clear lines of responsibility with hospital,
education, law-enforcement, juvenile court and other

publicly and privately employed personnel providing child
neglect and abuse services;

(4) Establishing and maintaining local, county or
multicounty child abuse prevention organizations,
including child abuse prevention chapters that comply with
the regulations of the national committee for prevention of
child abuse;

(5) Assisting public agencies or nonprofit private
organizations or combinations thereof in making
applications for grants from, or in entering into contracts
with, the secretary of the federal department of health and
human services for demonstration programs and projects
designed to prevent child abuse and neglect;

(6) Matching federal moneys to provide increased
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funding for educational programs and services related to
the prevention of child abuse and neglect; and

(7) Research for, and evaluation of, educational
programs and services related to the prevention of child
abuse and neglect.

(b) For each year that the trust fund exists, the
commission may authorize the expenditure of no more than
one half of the income of the trust fund for that year for the
aforesaid purposes. No less than one half of the annual
income of the trust fund shall be invested, with the interest
thereon being returned to the fund.

6C-5. Contribution of portion of income tax refund to
children’s trust fund.

(a) Coentributions to the children’s trust fund will be
derived, in part, from voluntary contributions of a portion
of refunds due to taxpayers, as designated by taxpayers on
state personal income tax return forms.

(b) Each West Virginia individual income tax return
shall contain a designation as follows:

“WEST VIRGINIA CHILDREN'S TRUST FUND CONTRIBUTION PROGRAM

Check if you wish to designate a portion of your tax
refund to this trust fund, which is established to fund
programs and services to prevent child abuse and neglect:

$2 () $ () $10( ) Other$__ ()

If joint return, check if spouse wishes to designate a
portion of tax refund:

22 ) $5( ) $10( ) Other$ ()

Each individual taxpayer desiring to voluntarily
contribute to the trust fund may so indicate by placing an
“X'" in the appropriate box on the state income tax return
form. His or her contribution shall be credited to the trust
fund.

{c) The tax department shall determine by the first day
of July of each year the total amount designated pursuant to
this section and shall report that amount to the state
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23 treasurer who shall credit that amount to the children’s
24 trust fund.

25 (d) The trust fund will collect moneys until the amount
26 of five million dollars is reached.

27 (e) The provisions of this section shall apply to tax
28 return forms filed after the first day of January, one
29 thousand nine hundred eighty-five.

§49-6C-6. Commission on children and youth established;
composition; duties and responsibilities.

1 {a) The commission on children and youth as heretofore

2 established is continued, and is hereby established as a

3 statutory body within the department of human services:

4 Until the first day of July, one thousand nine hundred

5 eighty-four, the commission shall be composed of at least

6 twenty and no more than thirty citizen members appointed

T by the governor to serve at his will and pleasure, and shall

8 be generally representative of the state’s citizens. In

9 addition, the director of health, the superintendent of
10 schools, the commissioner of corrections, the commissioner
11 of the department of human services and the director of the
12 governor’s office of economic and community development
13 or their designated representatives shall serve as voting ex
14 officio members of the commission. After the first day of
15 July, one thousand nine hundred eighty-four, the
16 commission shall be composed of twenty citizen members to
17 be appointed by the governor. In addition, the director of
18 health, the superintendent of schools, the commissioner of
19 corrections, the commissioner of the department of human
20 services and the director of the governor’s office of
21 economic and community development or their designated
22 representatives shall serve as voting ex officio members of
23 the commission. Of the twenty initial members appointed
24 by the governor, ten shall be appointed for a term of two
25 years, and ten shall be appointed for a term of four years.
26 Upon the expiration of the initial terms, the governor shall
27 make appointments of members to the board to serve for
28 terms of four years each. Any vacancy in the board shall be
29 filled by appointment by the governor, with such newly
30 appointed member to serve for the remainder of the
31 unexpired term. No citizen member shall be appointed to
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serve more than two consecutive four year terms. Members
of the commission may receive no compensation, but shall
be entitled to reimbursement for actual and necessary
expenses incurred in the performance of their duties. All
funding for administrative purposes, and all staff for the
commission shall be provided by the department of human
services,

(b) The commission, in carrying out its duties under the
provisions of this article, shall do all of the following:

(1) Develop a state plan for distribution of available
moneys from the children’s trust fund;

(2) Develop criteria for and determine the maximum
size of grants for disbursement from the trust fund;

(3) Award grants in accordance with established
criteria;

(4) Monitor disbursements from the trust fund;

(5) Provide for the exchange of information regarding
programs funded by moneys from the trust fund;

(6) Prepare an annual report describing the financial
status of the trust fund, criteria established for the
awarding of grants and the grants awarded; and

(7) Report before the regular session of the Legislature
in the year one thousand nine hundred eighty-five, and
before each regular legislative session thereafter, to the
governor and the Legislature concerning the commission’s
activities and the effectiveness of those activities in
fostering the prevention of child abuse and neglect.

(¢) Inaddition tothe duties imposed by the provisions of
this section, the commission shall also continue the
following responsibilities formerly imposed by executive
order:

(1) To advocate generally the interests of children and
youth in this state;

(2) To assist in developing cooperation among public
and private agencies engaged in the delivery of services to
children and youth in this state;
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68 (3) Toresearch the specific needs of children and youth,
69 to assess current and proposed programs to meet these
70 needs and to make findings and recommendations to the
71 Governor and the Legislature annually;

72 (4) To serve as the liaison for West Virginia with the
73 white house conference on children and youth and with
74 any other national or international conferences or com-
75 mittees when representation of West Virginia's interest
76 would bring benefit to its children and youth; and

77 {5) To perform such other functions as may be directed
78 by the Governor.

§49-6C-7. Recommendations to governor and Legislature.

1  The commission shall recommend to the governor and the
2 Legislature such changes in state programs, statutes,
3 policies, budgets and standards as they believe will reduce
4 the problem of child abuse and neglect, improve
5 coordination among state agencies that provide prevention
6 services and improve the condition of children and parents

7 or guardians who are in need of child abuse and neglect
8 services.

ARTICLE 8D. WEST VIRGINIA CHILD PROTECTIVE SERVICES ACT.

§49-6D-1. Short title
§49-6D-2. Purpose and intent,
§49-6D-3. Family case plans for parents of abused or neglected children.

§49-6D-1. Short title.

1 This article shall be known and cited as the ‘“West
2 Virginia Child Protective Services Act.”

§49-6D-2. Purpose and Intent.

(a) Inpursuit of the purposes of this chapter to provide a
comprehensive system of child welfare throughout the state
which will (1) assure to each child such care and guidance,
preferably in the child’'s home, as will serve the spiritual,
emotional, mental and physical welfare of the child, and (2)
preserve and strengthen the family ties wherever possible,
while recognizing both the fundamental rights of
parenthood and the state’s responsibility to assist the
family in providing the necessary training and education of

D OO0 WN -
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all children, the Legislature enacts this article to provide
for the protection of the children of this state from abuse
and neglect and to provide direction to responsible state
officers. This article is enacted in pursuit of the purpose of
this chapter and the heretofore expressed intention of the
Legislature to provide for the removal of a child from the
custody of the child’s parents only when the child’s welfare
cannot be otherwise adequately safeguarded, and is
enacted to secure to a child removed from the family a
degree of custody, care and control consistent with the
child’s best interests and the other goals of this chapter, as
expressed in section one, article one of this chapter.

(b) In light of this purpose, the Legislature intends to
provide for:

(1) The acceptance by the department of referrals or
reports of abuse or neglect, both judicial and extrajudicial,
voluntary or involuntary, and the offering of opportuni-
ties by the department whereby parents, guardians or
custodians and thier children may avail themselves of
public and private resources offering programs and services
which are primarily preventive and nonpunitive and
geared toward a rehabilitation of the home and a treatment
of the underlying factors which cause or tend to cause abuse
and neglect;

(2) The vigorous and fair assessment and investigation
of alleged cases of child abuse or neglect to the end that no
child subjected to abuse or neglect shall be left without
assistance consistent in all respects with the purposes and
goals of this chapter and article;

(3) The thorough and professional diagnosis of cases to
determine whether child abuse or neglect exists, whether
court action is appropriate, or whether a high risk or danger
to children requires emergency services or the initiation of
an immediate response;

(4) An assessment of the family, family members and
family problems in each case, to identify strengths as well as
areas for improvement, and to determine how best to
augment the protective services functions of the
department with community resources available to and
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needed by the family, to the end that a plan can be
implemented whereby every abused or neglected child in
the state will be provided an environment for his or her
custody, care and control which offers as normal a family
life as practicable, free of abuse or neglect, preferably in the
child’s own home:

(5) 1In cases where removal of a child is required, but a
termination of parental rights is not ordered, the
opportunity for the family to visit and maintain family ties
in the family home or in home-like and other conducive
surroundings, avoiding, wherever possible, the austere
surroundings of a public or private agency with limited
time and lack of privacy;

(6) The fulfillment of the state’s responsibility to assist
the family in a manner consonant with the purposes of this
article, even in cases requiring temporary removal of the
child, without fear by the citizens that the state’s exercise of
that responsibility will be unfairly used as a means of
terminating family ties;

(7) The prompt and effective termination of parental
rights in cases where there is an abject failure of the parents
or custodians to reasonably utilize fair, professionally
developed and communicated opportunities to end the
abuse or neglect.

§49-6D-3. Family case plans for parents of abused or neglected

OO =TI U W

children.

(a) Within the limits of funds available, the department
of human services shall develop a family case plan for every
family wherein a person has been referred to the
department after being allowed an improvement period
under the provisions of subsection (b), section two, or
subsection (c), section five, article six of this chapter, and
for each family referred to the department for supervision
and treatment following a determination by a court that a
parent, guardian or custodian in such family has abused or
neglected a child. The department may also prepare a
family case plan for any person who voluntarily seeks child
abuse and neglect services from the department, or who is
referred to the department by another public agency or
private organization. The family case plan is to clearly set
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forth an organized, realistic method of identifying family
problems and the logical steps to be used in resolving or
lessening those problems. Every family case plan prepared
by the department shall contain the following:

(1) Alisting of specific, measurable, realistic goals to be
achieved;

(2) An arrangement of goals into an order of priority;

(3) A listing of the problems that will be addressed by
each goal;

(4) A specific description of how the assigned
caseworker or caseworkers and the abusing parent,
guardian or custodian will achieve each goal,

{5) A description of the departmental and community
resources to be used in implementing the proposed actions
and services;

(6) A list of the services which will be provided;

(7) Time targets for the achievement of goals or portions
of goals;

(8) An assignment of tasks to the abusing or neglecting
parent, guardian or custodian, to the caseworker or
caseworkers, and to other participants in the planning
process; and

(9) A designation of when and how often tasks will be
performed.

(b) In cases where the family has been referred to the
department by a court under the provisions of this chapter,
and further action before the court is pending, the family
case plan described in subsection (a) of this section shall be
furnished to the court within thirty days after the entry of
the order referring the case to the department, and shall be
available to counsel for the parent, guardian or custodian
and counsel for the child or children. The department shall
encourage participation in the development of the family
case plan by the parent, guardian or custodian, and, if the
child is above the age of twelve years and the child’s
participation is otherwise appropriate, by the child. It shall
be the duty of counsel for the participants to participate in
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the development of the family case plan. The family case
plan may be modified from time to time by the department
to allow for flexibility in goal development, and in each
such case the modifications shall be submitted to the court
in writing. The court shall examine the proposed family
case plan or any modification thereof, and upon a finding by
the court that the plan or modified plan can be easily
communicated, explained and discussed so as to make the
participants accountable and able to understand the
reasons for any success or failure under the plan, the court

shall inform the participants of the probable action of the
court if goals are met or not met.

(c) (1) In addition to the family case plan provided for
under the provisions of subsection (b) of this section, the
department shall prepare, as an appendix to the family case
plan, an expanded “worker’s case plan.” As utilized by the
department under the provisions of this section, the
worker’s case plan shall consist of the following:

(A) All of the information contained in the family case
plan described in subsection (c) of this section;

(B) A prognosis for each of the goals projected in the
family case plan, assessing the capacity of the parent,
guardian or custodian to achieve the goal and whether

available treatment services are likely to have the desired
outcome;

(C) Alisting of the criteria to be used to assess the degree
to which each goal is attained;

(D) A description of when and how the department will
decide when and how well each goal has been attained;

(E) If possible, a listing of alternative methods and
specific services which the caseworker or caseworkers may
consider using if the original plan does not work; and

(F) A listing of criteria to be used in determining when
the family case plan should be terminated.

(2) Because the nature of the information contained in
the worker’s case plan described in subdivision (1) of this
subsection may, in some cases, be construed to be negative
with respect to the probability of change, or may be viewed
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as a caseworker’s attempt to impose personal values into
the situation, or may raise barriers of hostility and
resistance between the caseworker and the family
members, the worker's case plan shall not be made
available to the court or to persons outside of the
department, but shall be used by the department for the
purpose of confirming the effectiveness of the family case
plan or for determining that changes in the family case plan
need to be made.

(d) In furtherance of the provisions of this article, the
commissioner of the department of human services shall,
within the limits of available funds, establish programs
and services for the following purposes:

(1) For the development and establishment of training
programs for professional and paraprofessional personnel
in the fields of medicine, law, education, social work and
other relevant fields who are engaged in, or intend to work
in, the field of the prevention, identification and treatment
of child abuse and neglect; and training programs for
children, and for persons responsible for the welfare of
children, in methods of protecting children from child
abuse and neglect;

(2) For the establishment and maintenance of centers,
serving defined geographic areas, staffed by
multidisciplinary teams and community teams of personnel
trained in the prevention, identification and treatment of
child abuse and neglect cases, to provide a broad range of
services related to child abuse and neglect, including direct
support and supervision of satellite centers and attention
homes, as well as providing advice and consultation to
individuals, agencies and organizations which request
such services;

(3) For furnishing services of multidisciplinary teams
and community teams, trained in the prevention,
identification and treatment of child abuse and neglect
cases, on a consulting basis to small communities where
such services are not available;

(4) For other innovative programs and projects that
show promise of successfully identifying, preventing or
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remedying the causes of child abuse and neglect, including,
but not limited to, programs and services designed to
improve and maintain parenting skills, programs and
projects for parent self-help, and for prevention and
treatment of drug-related child abuse and neglect; and

(5) Assisting public agencies or nonprofit private
organizations or combinations thereof in making
applications for grants from, or in entering into contracts
with, the secretary of the federal department of health and
human services for demonstration programs and projects

designed to identify, prevent and treat child abuse and
neglect.

(e) Agencies, organizations and programs funded to
carry out the purposes of this section shall be structured so
as to comply with any applicable federal law, any
regulation of the federal department of health and human
services or the secretary thereof, and any final
comprehensive plan of the federal advisory board on child
abuse and neglect. In funding organizations, the
department shall, to the extent feasible, ensure that

parental organizations combating child abuse and neglect
receive preferential treatment.

s
o

CHAPTER 28

(Com. Sub. for H. B. 1558—By Delegate Sluss and Delegate Casey)

[Passed March 10, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article five, chapter forty-nine of the code of

West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
eighteen, relating to after-care plans for children committed
to certain institutions and facilities; providing for preparation
and submission of a plan to the committing court forty-five
days prior to the child’s discharge; specifying contents of plan;
requiring comments by probation officers or community mental
health facility personnel within twenty-one days receipt of the
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plan and providing for comments by interested persons within
twenty-one days; providing a hearing and waiver thereof and an
order adopting the plan as submitted or as modified; and im-
posing additional duties and responsibilities upon probation
officers and other persons.

Be it enacted by the Legislature of West Virginia:

That article five, chapter forty-nine of the code of West Vir-
ginia, one thousand nine hundred thirty-one, as amended, be
ainended by adding thereto a new section, designated section
eighteen, to read as follows:

ARTICLE 5. JUVENILE PROCEEDINGS.

§49-5-18. After-care plans; submission to the court; comments
to be submitted; hearing on the plan and adoption
thereof.

(a) Forty-five days prior to the discharge of a child from
any institution or facility pursuant to subdivision five, six or
seven, subsection (b), section thirteen of this article, the
director of such institution or facility shall have prepared and
shall forward to the committing court a copy of the child’s
proposed after-care plan. Copies of the plan shall also be
sent to: (1) The child’s parents, if any, or legal guardian if the
child is not living with his parents, (2) the child’s lawyer,
(3) the child’s probation officer or community mental health
center professional, and (4) the prosecuting attorney of the
county in which the original commitment proceedings were
held.

OO 00~ BWN
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13 (b) The after-care plan shall contain a detailed description
14 of the training, schooling, counseling and treatment received
15 while at the institution or facility and the same proposed for
16 the child upon his discharge. The plan shall describe any
17 problems the child may have, the source of those problems
18 and describe how those problems will be addressed by the
19 after-care plan. Attached to the plan shall be a list of the
20 persons who are to receive copies of this plan.

21 (c) Within twenty-one days of the receipt of the plan, the
22 child’s probation officer or community mental health center
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professional shall, and any other person who received a copy of
the plan pursuant to subsection (a) of this section may, submit
written comments concerning the plan to the court: Provided,
That if any person does submit comments upon the plan, he
shall also send copies of those comments to every other per-
son who received a copy of the plan pursuant to subsection (a)
of this section from the director,

(d) Within the twenty-one days provided in subsection (c)
of this section it shall be the responsibility and duty of the
child’s probation officer or the community mental health
center professional who receives a copy of the after-care plan
to contact all other persons, organizations and agencies to be
involved in executing the plan and to determine whether such
persons, organizations and agencies are capable of and will be
adequately prepared to execute the provisions of the plan:
Provided, That if a hearing is held to discuss the plan as
provided in subsection (e) of this section, representatives of
such persons, organizations or agencies may be required to
appear unless excused by the court.

(e) The judge to whom the plan was sent shall within
forty-five days of receipt of the plan schedule and hold a
hearing to consider the plan, including any comments or ob-
jections submitted in response thereto: Provided, That if no
adverse commerits or objections are submitted, a hearing
need not be held. The court shall consider the after-care plan as
submitted and shall within five days of the hearing or within
forty-five days of the receipt of the plan if no hearing is held
issue an order which adopts the plan as submitted or as
modified in response to comments and objections: Provided,
however, That the plan as adopted by order of the court shall
be in the best interests of the child and be in conformity with
the state’s interest in youth as embodied in subsection (b),
section thirteen of this article: Provided further, That the
court shall appoint either the child’s probation officer or a
community health center professional to act as supervisor
of the plan, which supervisor shall make a report commenting
on the progress of the child to the court every sixty days or
until the court shall determine that no such report is necessary
or that after-care is no longer needed.
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CHAPTER 29

(H. B. 1187—By Delegate Chambers)

[Passed March 9, 1984; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section six-a, article five-a, chapter

forty-nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to eliminating the
development of the position of youth services coordinators
in the comprehensive plan for a unified state system of pre-
dispositional detention of juveniles.

Be it enacted by the Legislature of West Virginia:

That section six-a, article five-a, chapter forty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 5A. JUVENILE REFEREE SYSTEM.

§49-5A-6a. State plan for predisposition detention of juveniles;
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responsibilities of commissioner of human services
until development of state plan.

(a) The commissioner of the department of human services
and the legislative commission on juvenile law shall develop
a comprehensive plan to establish a unified state system of
predispositional detention for juveniles to be submitted to
the West Virginia Legislature no later than the first day of
January, onc thousand nine hundred eighty-five. The plan
shall be developed with input from the department of cor-
rections, the governor's task force on crime, delinquency
and correction and judicial and law-enforcement officials
from throughout the state.

The plan shall include, but not be limited to, the following:

(1) The development of a coordinated plan for the ef-
fective and efficient use of juvenile detention facilities oper-
ated by local units of government and the state, including
those operated regionally by the department of human ser-
vices. Standards and criteria shall be established for the use
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of detention. Priorities for the utilization of available space

and transportation of juveniles to and from detention facilities
shall also be established.

(2) Recommendations on the use of regional detention
centers for detention hearings.

(3) Recommendations regarding the use of emergency
home shelters and foster homes for temporary detention.

(4) Recommendations regarding the use of regional de-
tention facilities and charges to counties for such services.

(5) An evaluation of the personnel needs and cost of main-
taining all facilities and services recommended in the plan.

(b) Until the development and implementation of the plan
set forth in subsection (a) of this section, the commissioner of
the department of human services shall do the following:

(1) Identify and coordinate all programs currently avail-
able in local communities for children in need of detention.
These programs shall be listed in a central resource directory
available for local authorities. This directory shall identify
which juveniles are acceptable to each program and the cost
of each program. Any program listed which is operated by
a county or community must conform to guidelines established
by the department of human services.

(2) Develop additional emergency sheiters in those com-
munities where no such facilities are now in existence, and
where there is a demonstrable need for them.

(3) Coordinate a transportation assistance program for
counties which have significant difficulty transporting youth
to detention facilities. Grants will be made on the basis of
proposals submitted to the department by local government
units demonstrating special needs based on travel distance,
youth detention need and lack of local resources despite good
faith attempts to establish or utilize local programs. Reim-
bursement grants will not exceed forty thousand dollars for
fiscal year one thousand nine hundred eighty-two.
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CHAPTER 30

{Com, Sub. for H. B. 1157—By Delegate Steptoe and Delegate Williams)

[Passed March 9, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section seven, article seven, chapter
forty-nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to contributing to the
delinquency or neglect of a child; clarifying that the provisions
of said section apply in the case of certain status offenses; and
providing for penalties.

Be it enacted by the Legislature of West Virginia:

That section seven, article seven, chapter forty-nine of the code
of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 7. GENERAL PROVISIONS.
§49-7-7. Contributing to delinquency or neglect of a child.

A person who by any act or omission contributes to,
encourages or tends to cause the delinquency or neglect of
any child, including, but not limited to, aiding or encouraging
any such child to habitually or continually refuse to re-
spond, without just cause, to the lawful supervision of such
child’s parents, guardian or custodian or to be habitually
absent from school without just cause, shall be guilty of a
misdemeanor, and, upon conviction thereof, shall be fined
not to exceed five hundred dollars, or imprisoned in the county
jail for a period not exceeding one year, or both such fine
and imprisonment.
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CHAPTER 31

{Com. Sub. for H. B. 1802—By Delegate Moore)

[Passed March 10, 1984: in cffect ninety days from passage. Approved by the Governor.]

AN ACT to amend article six, chapter twenty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as
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amended, by adding thereto a new section, designated section
twenty-four, relating to the civil service system; posting of job
openings; where posted; and contents of notice.

Be it enacted by the Legislature of West Virginia:

That article six, chapter twenty-nine of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new section, designated section twenty-four, to
read as follows:

ARTICLE 6. CIVIL SERVICE SYSTEM.
§29-6-24. Posting of job openings.

Whenever a job opening occurs within the classified service,
the appointing authority shall, in addition to any other require-
ment of law or regulation for the posting of job opening
notices, at least five days before making an appointment to fill
the job opening, post a notice within the building or facility
where the duties of the job will be performed and throughout
the agency, which notice states that a job opening has oc-
curred and describes the duties to be performed by a person
employed in that position.
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CHAPTER 32

(H. B. 1437—By Delegate Starcher and Delegate Faircleth)

{Passed March 5, 1984; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section five, article two, chapter
fourteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to the appointment
of deputy clerks by the court.

Be it enacted by the Legislature of West Virginia:

That section five, article two, chapter fourteen of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:
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ARTICLE 2. CLAIMS AGAINST THE STATE.

§14-2-5. Court clerk and other personnel.
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The court shall have the authority to appoint a clerk and
deputy clerks. The salaries of the clerk and the deputy clerks
shall be fixed by the joint committee on government and
finance, and shall be paid out of the regular appropriation for
the court. The clerk shall have custody of all records and
proceedings of the court, shall attend meetings and hearings
of the court, shall administer oaths and affirmations, and shall
issue all official summonses, subpoenas, orders, statements
and awards. A deputy clerk shall act in the place and stead
of the clerk in the clerk’s absence.

The joint committee on government and finance may em-
ploy other persons whose services shall be necessary to the
orderly transaction of the business of the court and fix their
compensation.
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CHAPTER 33

(5. B. 497—By Mr. McGraw, Mr. President and Senator White)

[Passed March 10, 1984; 10 take effect Juiy 1, 1984. Approved by the Govemner.]

AN

ACT to amend and reenact section eight, article two,
chapter fourteen of the code of West Virginia, one thou-
sand nine hundred thirty-one, as amended, relating to
compensation and expenses of judges of the court of
claims.

Be it enacted by the Legislature of West Virginia:

That section eight, article two, chapter fourteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 2. CLAIMS AGAINST THE STATE.
§14-2.8. Compensation of judges; expenses.

1
2

Each judge of the court shall receive one hundred forty
dollars for each day actually served, and actual expenses
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incurred in the performance of his duties. The number
of days served by each judge shall not exceed one hun-
dred in any fiscal year, except by authority of the joint
committee on government and finance: Provided, That
in computing the number of days served, days utilized
solely for the exercise of duties assigned to judges and
commissioners by the provisions of article two-a of this
chapter shall be disregarded. Requisitions for compensa-
tion and expenses shall be accompanied by sworn and
itemized statements, which shall be filed with the auditor
and preserved as public records. For the purpose of this
section, time served shall include time spent in the hear-
ing of claims, in the consideration of the record, in the
preparation of opinions and in necessary travel.

CHAPTER 34
{H, B. 2070—By Delegate Casey and Delegate Whitlow)

{Passed March 10, 1984; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact sections three, nine, ten, eleven and

twelve, article two-a, chapter fourteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended;
and to further amend said article two-a by adding thereto a
new section, designated section twenty-eight, relating to rep-
arations awards to victims of crimes generally; redefining the
term “claimant” to include nonresidents of this state; autho-
rizing the payment of reparations for prospective expenses and
losses; increasing the amount which may be paid for expenses
related to funeral, cremation and burial; authorizing the em-
ployment of not more than two reparations investigators;
eliminating the filing fee for filing an application for an
award of reparations; requiring law-enforcement officers and
prosecuting attorneys to furnish certain reports, information,
witness statements and other data to the reparations investi-
gator and granting to such persons immunity from civil liability;
establishing a procedure for obtaining protective orders when the
reparations investigator requests reports, information, witness
statements and other data; describing the contents of a find-
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ing of fact prepared by the reparations investigator; fixing a
time for the filing of the reparations investigator’s finding of
fact and recommendation; and providing for the retroactive
effect of amendments to said article two-a.

Be it enacted by the Legislature of West Virginia:

That sections three, nine, ten, eleven and twelve, article two-a,
chapter fourteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended; and that said article
two-a be further amended by adding thereto a new section, desig-
nated section twenty-eight, all to read as follows:

ARTICLE 2A, REPARATION AWARDS TO VICTIMS OF CRIMES.

§14-2A-3.  Definitions.

§14-2A-9. Reparations investigators; compensation and eXxpenses.
§14-2A-10. Filing of application for reparation award; contents.
§14-2A-11. Procedure for filing of application.

§14-2A-12. Investigation and recommendations by reparations investigator.
§14-2A-28. Retroactive effect of amendments.

§14-2A-3. Definitions.
1 As used in this article, the term:

(a) “Claimant” means any of the following persons, whether
residents or nonresidents of this state, who claim an award
of reparations under this article:

(1) A victim;
(2) A dependent of a deceased victim;
(3) A third person other than a collateral source;

(4) A person who is authorized to act on behalf of a victim,
dependent or a third person who is not a collateral source.
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10 (b) “Collateral source” means a source of benefits or ad-
11 vantages for economic loss otherwise reparable that the victim
12 or claimant has received, or that is readily available to him,
13 from any of the following sources:

14 (1) The offender;

15 (2) The government of the United States or any of its
16 agencies, a state or any of its political subdivisions, or an
17 instrumentality of two or more states;
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(3) Social security, medicare and medicaid;

(4) State-required, temporary, nonoccupational disability
insurance;

(5) Workers’ compensation;
(6) Wage continuation programs of any employer;

(7) Proceeds of a contract of insurance payable to the
victim or claimant for loss that was sustained because of the
criminally injurious conduct;

(8) A contract providing prepaid hospital and other health
care services or benefits for disability.

(c) “Criminally injurious conduct” means conduct that
occurs or is attempted in this state which by its nature poses a
substantial threat of personal injury or death, and is punishable
by fine or imprisonment or death, or would be so punishable
but for the fact that the person engaging in the conduct lacked
capacity to commit the crime under the laws of this state.
Criminally injurious conduct does not include conduct arising
out of the ownership, maintenance or use of a motor vehicle,
except when the person engaging in the conduct intended to
cause personal injury or death, or except when the person
engaging in the conduct is shown under this article to have
committed negligent homicide, driving under the influence of
alcohol, controlled substances or drugs or reckless driving.

(d) “Dependent” means an individual wholly or partially
dependent upon the victim for care and support, and includes
a child of the victim born after his death.

(e) “Economic loss” means economic detriment consisting
only of allowable expense, work loss and replacement services
loss. If criminally injurious conduct causes death, economic
loss includes a dependent’s economic loss and a dependent’s
replacement services loss. Noneconomic detriment is not
economic loss; however, economic loss may be caused by pain
and suffering or physical impairment.

(f) “Allowable expense” means reasonable charges incurred
or to be incurred for reasonably needed products, services and
accommodations, including those for medical care, rehabilita-
tion and other remedial treatment and care.
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Allowable expense includes a total charge not in excess of
one thousand two hundred fifty dollars for expenses in any
way related to funeral, cremation and burial. It does not in-
clude that portion of a charge for a room in a hospital, clinic,
convalescent home, nursing home or any other institution en-
gaged in providing nursing care and related services in excess
of a reasonable and customary charge for semiprivate accom-
modations, unless accommodations other than semiprivate
accommodations are medically required.

(g) “Work loss” means loss of income from work that the
injured person would have performed if he had not been in-
jured and expenses reasonably incurred or to be incurred by
him to obtain services in lieu of those he would have performed
for income, reduced by any income from substitute work
actually performed or to be performed by him, or by income
he would have earned in available appropriate substitute
work that he was capable of performing but unreasonably
failed to undertake.

(h) “Replacement services loss” means expenses reasonably
incurred or to be incurred in obtaining ordinary and necessary
services in lieu of those the injured person would have
performed, not for income but for the benefit of himself or
his family, if he had not been injured.

(i) “Dependent’s economic loss™ means loss after a victim'’s
death of contributions of things of economic value to his de-
pendents, not including services they would have received
from the victim if he had not suffered the fatal injury, less
expenscs of the dependents avoided by reason of the victim’s

death.

(j) “Dependent’s replacement service loss” means loss rea-
scnably incurred or to be incurred by dependents after a
victim’s death in obtaining ordinary and necessary services
in lieu of those the victim would have performed for their
benefit if he had not suffered the fatal injury, less expenses
of the dependents avoided by reason of the victim’s death and
not subtracted in calculating dependent’s economic loss.

k) “Noneconomic detriment” means pain, suffering, in-
g,
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convenience, physical impairment or other nonpecuniary dam-
age.

(1) “Victim” means a person who suffers personal injury or
death as a result of criminally injurious conduct.

§14-2A-9. Reparations investigators; compensation and expenses.
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The court of claims is hereby authorized to hire not more
than two reparations investigators to be employed within the
office of the clerk of the court of claims, who shall carry
out the functions and duties set forth in section twelve of this
article. Reparations investigators shall serve at the pleasure
of the court of claims and under the administrative supervision
of the clerk of the court of claims. The compensation of
reparations investigators shall be fixed by the court, and such
compensation, together with travel, clerical and other expenses
of the clerk of the court of claims relating to a reparations
investigator carrying out his duties under this article, shall be
payable from the crime victims reparation fund as appropri-
ated for such purpose by the Legislature.

§14-2A-10. Filing of application for reparation award; contents.
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(a) A claim for an award of reparations shall be com-
menced by filing an application for an award of reparations
with the clerk of the court of claims. The application shall
be in a form prescribed by the clerk of the court of claims
and shall contain the following information:

(1) The name and address of the victim of the criminally
injurious conduct, the name and address of the claimant and
the relationship of the claimant to the victim;

(2) If the victim is deceased, the name and address of each
dependent of the victim and the extent to which each is de-
pendent upon the victim for care and support;

(3) The nature of the criminally injurious conduct that is
the basis for the claim and the date on which the conduct
occurred;

(4) The law-enforcement agency or officer to whom the
criminally injurious conduct was reported and the date on
which it was reported;
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(5) The nature and extent of the injuries that the victim
sustained from the criminally injurious conduct for which
reparations are sought, the name and address of any person
who gave medical treatment to the victim for the injuries,
the name and address of any hospital or similar institution
where the victim received medical treatment for the injuries
and whether the victim died as a result of the injuries;

(6) The total amount of the economic loss that the victim,
a dependent or the claimant sustained or will sustain as a re-
sult of the criminally injurious conduct, without regard to the
financial limitation set forth in subsection (g), section fourteen
of this article;

(7} The amount of benefits or advantages that the victim, a
dependent or other claimant has received or is entitled to
receive from any collateral source for economic loss that re-
sulted from the criminally injurious conduct, and the name
of each collateral source;

(8) Whether the claimant is the spouse, parent, child,
brother or sister of the offender, or is similarly related to an
accomplice of the offender who committed the criminally in-
jurious conduct;

(9) A release authorizing the court of claims, the court of
claims commissioners and the reparations investigator to ob-
tain any report, document or information that relates to the
determination of the claim for an award of reparations;

(10) Any additional relevant information that the court of
claims may require. The court of claims may require the
claimant 1o submii, with the application, materials to sub-
stantiate the facts that are stated in the application.

{b) All applications for an award of reparations shall be
filed within two years after the occurrence of the criminally
injurious conduct that is the basis of the application.

(c) A person who knowingly and willfully presents or at-
tempts to present a false or fraudulent application, or a state
officer or employee who knowingly and willfully participates
or assists in the preparation or presentation of a false or fraud-
ulent application, shall be guilty of a misdemeanor. A person
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convicted, in a court of competent jurisdiction, of a violation
of this section shall be fined not more than one thousand dol-
lars or imprisoned for not more than one year, or both, in the
discretion of such court. If the convicted person is a state
officer or employee, he shall, in addition, forfeit his office or
position of employment, as the case may be.

§14-2A-11. Procedure for filing of application.

1
2
3

The clerk of the court of claims shall establish a procedure
for the filing, recording and processing of applications for an
award of reparations.

§14-2A-12. Investigation and recommendations by reparations in-
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vestigator.

{a) The clerk of the court of claims shall transmit a copy
of the application to the reparations investigator within seven
days after the filing of the application.

(b} The reparations investigator, upon receipt of an ap-
plication for an award of reparations from the clerk of the
court of claims, shall investigate the claim. After completing
the investigation, the reparations investigator shall make a
written finding of fact and recommendation concerning an
award of reparations. He shall file with the clerk the finding
of fact and recommendation and all information or documents
that he used in his investigation: Provided, That the repara-
tions investigator shall not file information or documents
which have been the subject of a protective order entered
under the provisions of subsection (c) of this section.

(¢c) The reparations investigator, while investigating the
claim, may require the claimant to supplement the application
for an award of reparations with any further information or
documentary materials, including any medical report readily
available, which may lead to any relevant facts aiding in the
determination of whether, and the extent to which, a claimant
qualifies for an award of reparations. The reparations in-
vestigator may depose any witness, including the claimant, in
the same manner as witnesses are deposed under the rules of
civil procedure for trial courts of record.

The reparations investigator while investigating the claim,
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may also require law-enforcement officers and prosecuting
attorneys employed by the state or any political subdivision
thereof, to provide him with reports, information, witness
statements or other data gathered in the investigation of the
criminally injurious conduct that is the basis of any claim to
enable him to determine whether, and the extent to which, a
claimant qualifies for an award of reparations. The prosecut-
ing attorney and any officer or employee of the prosecuting
attorney or of the law-enforcement agency shall be immune
from any civil liability that might otherwise be incurred as
the result of providing such reports, information, witness state-
ments or other data relating to the criminally injurious con-
duct to the reparations investigator.

Upon motion of any party from whom such reports, informa-
tion, witness statements or other data is sought, and for good
cause shown, the court may make any order which justice re-
quires to protect a witness or other person, including, but not
limited to, the following: (1) That the reports, information, wit-
ness statements or other data not be made available; (2) that
the reports, information, witness statements or other data may
be made available only on specified terms and conditions,
including a designation of time and place; (3) that the reports,
information, witness statements or other data be made avail-
able only by a different method than that selected by the
roparations investigator; (4) that certain matters not be
inquired into, or that the scope of the reparations investiga-
tor’s request be limited to certain matters; (5) that the reports,
information, witness statements or other data be examined
only by certain persons designated by the court; (6) that the
reports, information, witness statements or other data, after
being sealed, be opened only by order of the court; (7) that
confidential information, or the identity of confidential wit-
nesses or informers not be disclosed, or disclosed only in a
designated manner.

However, in any case wherein the reparations investigator
has reason to believe that his investigation may interfere
with or jeopardize an investigation of a crime by law-
enforcement officers, he shall apply to the court of claims
or a judge or commissioner thereof for an order grant-
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ing leave to discontinue his investigation for a reason-
able time in order to avoid such interference or jeopardi-
zation.

(d) The finding of fact that is issued by the reparations
investigator pursuant to subsection (b) of this section shall
contain the following:

(1) Whether the criminally injurious conduct that is the
basis for the application did occur, the date on which the
conduct occurred and the exact nature of the conduct;

(2) If the criminally injurious conduct was reported to a
law-enforcement officer or agency, the date on which the con-
duct was reported and the name of the person who reported
the conduct; or, the reasons why the conduct was not re-
ported to a law-enforcement officer or agency; or, the rea-
sons why the conduct was not reported to a law-enforcement
officer or. agency within seventy-two hours after the conduct
occurred; '

(3) The exact nature of the injuries that the victim
sustained as a result of the criminally injurious conduct;

(4) If the reparations investigator is recommending that
an award be made, a specific itemization of the economic loss
that was sustained by the victim, the claimant or a dependent
as a result of the criminally injurious conduct;

(5) If the reparations investigator is recommending that an
award be made, a specific itemization of any benefits or advan-
tages that the victim, the claimant or a dependent has received
or is entitled to receive from any collateral source for eco-
nomic loss that resulted from the conduct;

{6) Whether the claimant is the spouse, parent, child,
brother or sister of the offender, or is similarly related to an
accomplice of the offender who committed the criminally in-
jurious conduct;

(7) Any information which might be a basis for a reason-
able reduction or denial of a claim because of contributory
misconduct of the claimant or of a victim through whom he
or she claims;
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101 (i?) Any additional information that the reparations in-
102 vestigator deems to be relevant to the evaluation of the claim.
103 (¢e) The recommendation that is issued by the reparations

104 investigator pursuant to subsection (b) of this section shall
105 contain the following:

106 (1) Whether an award of reparations should be made to
107 tht claimant and the amount of the award;
108 (2) If the reparations investigator recommends that an

109 award not be made to the claimant, the reason for his decision.

110 (f) The reparations investigator shall file his finding of
I11 fact and recommendation with the clerk within six months
112 after the filing of the application: Provided, That where
113 there is active criminal prosecution of the person or persons
114 alleged to have committed the criminally injurious conduct
115 which is the basis for the claimant’s claim, the reparations
116 investigator shall file his finding of fact and recommendation
1i7 within six months after the first of any final convictions or
118 other final determinations as to innocence or guilt, or any
119 other final disposition of criminal proceedings. In any case,
120 an additional time period may be provided by order of any
121 court of claims judge or commissioner upon good cause shown.

§14-2A-28. Retroactive effect of amendments.

Amendments made to the provisions of this article during the
regular session of the Legislature in the year one thousand
nine hundred eighty-four, shall be of retroactive effect to the
extent that such amended provisions shall apply to all cases
pending before the court of claims on the effective date of
the act of the Legislature which effects such amendment.

bW

CHAPTER 35
{Com. Sub. for H. P. 1406—By Delegate Starcher and Delegate Faircloth)

[Passed March 5. 1984; in effect July 1, 1984. Approved by the Govemor.}

AN ACT finding and declaring certain claims against the state and its
agencies to be moral obligations of the state and directing the
auditor to issue warrants for the payment thereof.
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Be it enacted by the Legislature of West Virginia:
CLAIMS AGAINST THE STATE.

§1. Finding and declaring certain claims against the department of
corrections; the department of health; the farm management
commission; and the public employees insurance board, to
be moral obligations ¢f the state and directing payment

thereof.

1 The Legislature has heretofore made findings of fact that
2 the state has received the benefit of the commodities and
3 services rendered by certain claimants herein and has consid-
4 ered claims against the state, the department of corrections,
5 the department of health, the farm management commission,
6 and the public employees insurance board, agencies thereof,
7 which have arisen due to overexpenditures of the departmental
8 appropriations by officers of such state spending unit, such
9 claims having been previously considered by the court of
10 claims which also found that the state has received the benefit
11 of the commodities and services rendered by each claimant,
12 but were denied by the court of claims on the purely statutory
13 grounds that to allow such claims would be condoning illegal
14 acts contrary to the laws of the state. The Legislature pursuant
15 to its findings of fact and also by the adoption of the findings
16 of fact by the court of claims as its own, and, while not con-
17 doning such illegal acts, hereby declares it to be the moral
18 obligation of the state to pay each such claim in the amount
19 specified below, and directs the auditor to issue warrants upon
20 receipt of a properly executed requisition supported by an
21 itemized invoice, statement or other satisfactory document as
22 required by section ten, article three, chapter twelve of the
23 code of West Virginia, one thousand nine hundred thirty-one,
24 as amended, for the payment thereof out of any fund appro-
25 priated and available for the purpose.

26 (a) Claims against the Department of Corrections:

27 (TO BE PAID FROM GENERAL REVENUE FUND)

28 (1} Appalachian Power Company ... $ 28,029.79
29 (2) Bluefield Community Hospital _____.._...._. $ 275.00

30 (3) General Telephone Company of the SE . § 1,264.30
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31 (4) Greenbrier Valley Hospital ... . $ 4,470.34
32 (5) Humana Hospital Greenbrier Valley . $  408.15
33 (6) Memorial General Hospital Association,

34 Inc. $314,554.27
35 (7) Ohio Valley Medical Center, Inc. ... $ 15,391.43
36 (8) Potomac Valley Hospital ... ... $ 56.10
37 (9) Reynolds Memorial Hospital, Inc. —....... $154,947.08
38 (b) Claims against the Department of Health:

39 (TO BE PAID FROM GENERAL REVENUE FUND)

40 (1) Board of Trustees of Cabell County General

41 Hospital (The), aka Cabell

42 Huntington Hospital $ 22,991.31
43 (2) Nuclear Medicine Services, Inc. .. $ 152.70
44 (3) Ohio Valley Medical Center, Inc. ______ § 3,000.00
45 (4) St. Mary's Hospital $ 97,993.90

46 (5) Stonewall Jackson Memorial Hospital __. $ 557.58

47 (¢) Claim against the Farm Management Commission:

48 (TO BE PAID FROM GENERAL REVENUE FUND)

49 (1) Kerr Gooch, d/b/a

50 Southern Glass Service ... ... $  492.00
51 (d) Claim against the Public Employees Insurance Board:

52 (TO BE PAID FROM GENERAL REVENUE FUND)

53 (1) Ellery H. Morgan $ 1,685.24

.-
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CHAPTER 36

(Com. Sub. for H. B, 1373—By Delegate Starcher and Delegate Faircloth)

[Passed March 5, 1984; in effect July 1, 1984. Approved by the Governor.]

AN ACT finding and declaring certain claims against the state and
its agencies to be moral obligations of the state and directing
the auditor to issue warrants for the payments thereof.

Be it enacted by the Legislature of West Virginia:
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CLAIMS AGAINST THE STATE.
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Finding and declaring certain claims against the alcohol bev-
erage control commissioner; attorney general; Blennerhassett
historical park commission; board of regents; department of
agriculture; department of corrections; deparfment of finance
and administration; department of health; department of
highways; department of human services; department of
motor vehicles; department of natural resources; department
of public safety; division of vocational rehabilitation; human
rights commission; public employees insurance board; pub-
lic legal services; secretary of state; state auditor; state tax
department; supreme court of appeals; and West Virginia
radiologic technology board of examiners, to be moral ob-
ligations of the state and directing payment thereof.

The Legislature has considered the findings of fact and
recommendations reported to it by the court of claims con-
cerning various claims against the state and agencies thereof,
and in respect to each of the following claims the Legislature
adopts those findings of fact as its own, and hereby declares
it to be the moral obligation of the state to pay each such
claim in the amount specified below, and directs the auditor
to issue warrants for the payment thereof out of any fund
appropriated and available for the purpose.

(a) Claim against the Alcohol Beverage Control
Commissioner:

(TO BE PAID FROM SPECIAL REVENUE FUND)

(1) Pauline G. Malcomb $ 3,000.00

(b) Claim against the Attorney General:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Phyllis Jean Cole, Clerk of the Circuit
Court of Kanawha County

(c) Claim against the Blennerhasset! Historical
Park Commission:

(TO BE PAID FROM SPECIAL REVENUE FUND)
(1) Kanawha River Docking and
Marine, Inc.
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(d) Claims against the Board of Regents:

(1)
(2)
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9
(10)
(11)

(12)

(TO BE PAID FROM GENERAL REVENUE FUND)

Bailey, Incorporated 3 131.01

Donald F. Udell $ 102.00

(TO BE PAID FROM SPECIAL REVENUE FUND)

Appalachian Engineers, Inc. __ ... $ 9,434.53
from Acct. No. 8600

Bethany L. Browning $ 75.72
from Acct. No. 9280-00

Judith Ann Hall $ 469.41
from Acct. No. 9280-00

Fannie Lee Malone $ 656.00
from Acct. No. 9280-00

Andrew S. McGalla $ 610.00
from Acct. No. 9280-01

Nora A. Miller $ 225.00
from Acct. No. 9280-00

New River Building Company .. $ 40,779.08
from Acct. No, 8835

S. S. Logan Packing Company ... $ 819.86
from Acct. No. 8628

Edward Sowell $ 456.00
from Acct. No. 8610-40

Elaine B. Stemple ... $ 150.00
from Acct. No. 9280-00

Bobbie E. Stevens . oo 3 467.04
from Acct. No. 8610-40

Whitten Corporation ... ..occeoeeeeeeee. $ 18,627.20

from Acct. No. 8860-79

(e) Claim agaginst the Department of

(1)

Agriculture:
(TO BE PAID FROM GENERAL REVENUE FUND)

Goodyear Tire and Rubber Company
(The) $ 17454

(f) Claims against the Department of

Corrections:
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(TO BE PAID FROM GENERAL REVENUE FUND)

Zeik Auvil 5 519.00
C. W. Lewis, Inc. $ 410.20

(g) Claims against the Department of

(1)

(2)
(3
(4)

Finance and Administration:

(TO BE PAID FROM GENERAL REVENUE FUND)

Avery Label, Div. of Avery

International $ 100.00
Consolidated Rail Corporation ... $ 1,950.00
Johnson Controls, Inc. $ 6,676.63
Sperry Univac $ 3,057.00

(h) Claims against the Department of Health:

(1)
(2)
3
(4)
(5
(6)
N
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)

(TO BE PAID FROM GENERAL REVENUE FUND)

A. H. Robins Company ... $ 208.68
Beckman Instruments, Inc. oo 3 198.50
Aaron D. Cottle $ 45.00
Goodwin Drug Company ... -3 47.39
Holzer Medical Center ... ... $ 99.00
Kramer’s Photo Supply, Inc. ... $ 31.79
Randy Paul Lowe $ 15.00
Michie Company (The) ... .. $ 163.31
Miller’s Implement, Inc. ... § 92.65
Francis L. Parker $ 8,000.00
Roane General Hospital _ . ... _. $ 1,020.03
Lillian Rose $ 10.50
Edwin O. Walker $ 30.00
Pearl Patsy Webb $ 36.00

West Virginia Telephone Company ... $ 274.64

(i) Claims against the Department of Highways:

(1)
(2)

(3)

(TO BE PAID FROM STATE ROAD FUND)

Terry Abhalt $ 172.46
Wayne K. Baker, d/b/a Baker Coal
Company -~ % 9,000.00

James Burcham and Patricia
J. Burcham $ 1,605.33
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(4)
(5)
(6)

(7
(8)
(9)
(10)
(11)

(12)
(13)
(14)
(15)
(16)
(17)

(18)
(19)
(20)
(21)
(22)
(23)
24
(25)
(26)
(27)
(28)

(29)
(30)
(31

(32)

(33)

CLAaIMS

Armeda Jean Bush —
Butler Corporation ...
Stella Cecil, Admin. of the Estate of
O'Dell M, Cecil, deceased ...
City of Shinnston
Betty Cook . _
Larry R. Dexter & Sharon K. Dexter ...
Dial-Page
Foster & Creighton Company and
Vecellio & Grogan, Inc. . ...
Miillard A. Harmon
U. G. Harrison and Edna Harrison ...
Lois V. Haynes and E. Robert Haynes ..
High Voltage Systems, Inc. ... .
George B. Hissom
Clyde Holloway, as next friend of

Kay l.ee Holloway ... . ...
Interstate Equipment Sales, Inc. ...
James C. Dawes Company, Inc. ...
James E. Jones and Ruth Jones .__......._
Mr. and Mrs. David Leadman . ...
Norman Lewis ... .
Logan Corporation ...
Mabscott Supply Company ...
Fred Marcum ... ...
Robert Marcum and Loretta Marcum
Elsic Mast .
Elsie Mast and Wlllls Mast d/b/a
Willis Mast Livestock Trucking ... ..
Elliott E. Maynard, III . e
Lillian Akers Meade, Admin. of the
Estate of Gary Wayne Akers, deceased
Lillian Akers Meade, as guardian

for and on bchalf of Christopher

Lewis Akers _..... ...
Lillian Akers Meade, as guardian

for and on behalf of Steven

Wayne Akers ... ..o
Paul E. Miller and

Marguerite Miller .. .. .

$
$
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1,050.00
752.00

$137,328.25

$

$
$
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$
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801.50
18,510.00
375.61
250.00

2,499.74
14,805.79
8,800.00
50,000.00
59,415.88
106.91

1,252.57
10,100.00
912.00
5,000.00
1,500.00
3,000.00
1,089.50
529.00
275.92
10,795.00
20,700.62

1,000.00
4,953.00
44,050.34

38,061.33

38,061.33

$ 39,000.00
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(34) William G. Poling and
Delores J. Poling $ 500.00

(35) Brenda Ann Poole and
Michael Ray Poole $ 125.50
(36) Shelly & Sands, Inc. $ 50,665.56
(37) Melvin Sickles $ 444.00
(38) Sandra Stiltner $ 453.11
(39) Charles D. Stout and Joyce L. Stout _.__ $ 1,000.00
(40) Harold C. Swiger -~ % 292.01
(41) Vecellio & Grogan, Inc. .. $ 14,842.20
(42) Wayne Concrete Company ... $ 13,477.88
(43) Jobn J. Wright $ 1,350.00
(44) Peter Yerkovich, Jr. $ £4.62

(j) Claim against the Department of Human Services:

(TO BE FAID FROM GENERAL REVENUE FUND)

(1) John Casey Peters $ 2,040.03

(k) Claims against the Department of
Moror Vehicles:

(TO BE PAID FROM STATE ROAD FUND)

(1) Moore Business Forms, Inc. ... $ 763.92
(2) Pendleton County Bank ... b 274.67
(3) 3M Company $ 3,828.00

(1) Claim against the Department of
Natural Resources:

(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Lawhead Press, Inc. (The)
{m) Claims against the Department of
Public Safety:
{TO BE PAID FROM GENERAL REVENUE FUND)

(1) Appalachian Power Company ... .. $ 136.16
(2) Eagle Coal and Dock Company, Inc. .. $ 5,950.00
(3} Greenbrier Valley Soil

Conservation District $ 338.10
(4) Hanover Shoe, Inc. (The) ... $ 1,511.40
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(5) Machinery & Systems Division,

a Division of Carrier Corp. ... § 833.00
(6) Pagano Industries, Inc. ... ... $ 1,560.00
(7) Thompson’s of Morgantown, Inc. ... $ 295.32

(n) Claim against the Division of
Vocational Rehabilitation:

(TO BE PAID FROM SPECIAL REVENUE FUND)
(1) Roentgen Diagnostics, Inc. ... § 75.00

(0) Claim against the Human Rights Commission:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Janet T. Surface $ 46.09

(p) Claim against Public Employees
Insurance Board:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Vera B. Ramsey $ 332.76

(q) Claim against Public Legal Services:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) John R. Lukens 3 441.15

(r) Claims against the Secretary of State:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Moore Business Forms, Inc, ... $ 774.55
(2) Simplex Time Recorder Co. ._......__ -3 505.76

(s) Claim against the State Auditor:
(TC BE PAID FROM GENERAL REVENUE FUND)
(1) Department of Employment Security .. $168,881.28
(t) Claim against the State Tax Department:

(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Standard Publishing .. ... $ 1,304.00

(u) Claims against the Supreme
Court of Appeals:
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(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Judy W. Chontos $ 56.80
(2) Lawyers Co-Operative Publishing
Company - % 6,865.65

(v) Claim against the West Virginia
Radiologic Technology Board
of Examiners:

(TO BE PAID FROM SPECIAL REVENUE FUND)

(1) Elvin D. Slater 3 109.20

The Legislature finds that the above moral obligations and
the appropriations made in satisfaction thereof shall be the
full compensation for all claimants, and that prior to the pay-
ments to any claimant provided for in this bill, the court of
claims shall receive a release from said claimant releasing any
and all claims for moral obligations arising from the mat-
ters considered by the Legislature in the finding of the moral
obligations and the making of the appropriations for said
claimant. The court of claims shall deliver all releases ob-

tained from claimants to the department against which the
claim was allowed.

e
v

CHAPTER 37

(Com. Sub. for H. B. 1407—By Delegate Starcher and Delegate Faircloth)

[Passed March 5, 1984; in effect from passage. Approved by the Governor.]

AN ACT finding and declaring certain claims for reparations of citi-

zens of West Virginia who were innocent victims of crimes oc-
curing in this state to be moral obligations of the state and di-
recting the auditor to issue warrants for the payment thereof.

Be it enacted by the Legislature of West Virginia:

REPARATION AWARDS TO VICTIMS OF CRIMES,

§1.

Finding and declaring certain crime victims claims for repara-

tion to be moral cbligations of the state and directing pay-
ment thereof.
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The Legislature has duly considered the findings of fact
and recommendations for awards reported to it by the court
of claims in respect to the following named claimants, citizens
of West Virginia, who were innocent victims of crime within
this state and entitled to reparations; and in respect to each of
such named claims the Legislature adopts those findings of
fact as its own, hereby declares it to be the moral obligation of
the state to pay each such claimant in the amount specified
below, and directs the auditor to issue warrants for the pay-
ment thereof out of any fund appropriated and available for
the purpose.

Claims for crime victims reparation awards:
(TO BE PAID FROM CRIME VICTIMS REPARATION FUND)

(1) Herbert K. Ashworth $ 500.00
(2) Herbert K. Ashworth, as guardian
of Kenneth Scott Ashworth ______.._____ § 6,500.00
(3) Herbert K. Ashworth, as guardian
of Kevin Duane Ashworth ... § 6,500.00
(4) Herbert K. Ashworth, as guardian
of Patricia Lynn Ashworth __._ . ___ $ 6,500.00
(5) Deno Biondillo $ 7,846.95
(6) Elsie M. Cook $ 1,024.09
(7) Joseph H. Cooper $ 9,040.41
(8) Linda R. Cottrell 3 678.12
(9) Ray F. Dodd ... $ 1,466.07
(10) Mary Jeraldine Fletcher .. ... .......... $ 4,765.35
(11) Josephine E. Ganoe $ 500.00
(12) Jessie M. Lambert .. $ 8,364.22
(13) James R. Lawhon .. .o, $ 5,343.60
(14) Glenna M. Miller .....__. 3 15.57
(15) Rodney A. Miller 3 2761
(16) Harry A. Neider, Jr., executor of the
estate of Harry A. Neider, St. ... $ 3,553.99
(17) Mary Helen Peters, administratrix
of the estate of Candace Leigh Henline $ 490.00
(18) Mary Helen Peters, guardian of
Jamie Lynn Henline $ 9,750.00
(19) Mary Helen Peters, guardian of
Jodie Lee Henline $ 9,750.00
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(20) Brian K. Price $ 13,400.00
(21) Gregory D. Roberts $ 12,060.00
(22) Guardian of Jeffrey Wayne Roberts ... $ 7,940.00
(23) James J. Seidl $ 748.02

(24) George M. Stathakis, administrator of
the estate of Frances Urania Metzdorf __ $ 500.00

(25) Gary R. Stevens . ... $ 1,507.89
(26) James V. Vizzari $ 20,000.00
(27) Paul E. White $ 11,563.92

Total $150,395.81

The Legislature finds that the above moral obligations and
the appropriations made in satisfaction thereof shall be the full
compensation for all claimants herein; provided that any
claimant herein who, subsequent to the payment of an award,
receives or recovers benefits or advantages for the economic
loss not prior considered by the court of claims in the course
of and in reduction of the award of reparations, shall inform
the court of claims and crime victims reparation fund of such
recovery for determination of the amounts thereof and require-

ment for the deposit thereof in the crime victims reparation
fund.

-
v

CHAPTER 38

(S. B. 171—By Senator Palumbo and Senator Harman)

[Passed March 7, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact chapter thirty-six-b of the code of

West Virginia, one thousand nine hundred thirty-one, as
amended, relating to the uniform condominium act; short
title; applicability; definitions; variation by agreement;
separate titles and taxation; applicability of local
ordinances, regulations and building codes; eminent
domain; supplemental general principles of law applicable;
construction against implicit repeal; uniformity of
application and construction; severability; unconscionable
agreement or term of contract; obligation of good faith;
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remedies to be liberally administered; creation of
condominium; unit boundaries; construction and validity of
declaration and bylaws; description of units; contents of
declaration; leasehold condominiums; allocation of common
element interests, votes and common expense liabilities;
limited common elements; plats and plans; exercise of
development rights; alterations of units; relocation of
boundaries between adjoining units; subdivision or
conversion of units; monuments as boundaries; use of
condominium for sales purposes; easement rights;
amendment of declaration; termination of condominium;
rights of secured lenders; master associations; merger or
consolidation of condominiums; organization of unit
owners’ association; powers of unit owners’ association;
executive board members and officers; transfer of special
declarant rights; termination of contracts and leases of
declarant; bylaws; upkeep of the condominium; meetings;
quorums; voting; proxies; tort and contract liability;
conveyance or encumbrance of common elements;
insurance; surplus funds; assessments for common
expenses; lien for assessments; other liens affecting
condominium; association records; association as trustee;
applicability; waiver; liability for public offering statement
requirements; public offering statement for condominiums
subject to development rights; time shares; conversion
condominiums; condominium securities; purchaser’s right to
cancel; resales of units; escrow of deposits; release of liens;
conversion buildings; warranties; effect of violation on rights
of action; attorney's fees; labeling of promotional material;
declarant’s obligation to complete and restore; and
substantial completion of units,

Be it enacted by the Legislature of West Virginia:

That chapter thirty-six-b of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended and
reenacted to read as follows:

CHAPTER 36B. UNIFORM CONDOMINIUM ACT.

Article

by

2
3
4

General Provisions.

Creation, Alterations and Termination of Condominiums.
Management of Condominium.

Protection of Condominium Purchasers.
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ARTICLE 1.
§36B-1-101.

CONDOMINIUMS [Ch. 38

GENERAL PROVISIONS.
Short title.

§36B-1-102. Applicability.

§36B-1-103. Definitions,

§36B-1-104. Variation by agreement.

§36B-1-105. Separate titles and taxation.

§36B-1-106. Applicability of local ordinances, regulations and building
codes.

§36B-1-107. Eminent domain,

§36B-1-108. Supplemental general principles of law applicable.

§36B-1-109. Construction against implicit repeal.

§36B-1-110. Uniformity of application and construction.

§36B-1-111. Severability.

§36B-1-112. Unconscionable agreement or term of contract.

§36B-1-113. Obligation of good faith.

§36B-1-114. Remedies to be liberally administered.

§36B-1-101. Short title.

1 This chapter shall be known and may be cited as the
2 “Uniform Condominium Act.”

§36B-1-102. Applicability.

(a) This chapter applies to all condominiums created
within this state after the effective date of this chapter.
Sections 1-105 (separate titles and taxation), 1-106
(applicability of local ordinances, regulations and building
codes), 1-107 (eminent domain), 2-103 (construction and
validity of declaration and bylaws), 2-104 (description of
units), 3-102(a) (1) through (6) and (11) through (16) (powers
of unit owners’ association), 3-111 (tort and contract
liability),3-116 (lien for assessments), 3-118 (association
records), 4-109 (resales of units) and 4-115 (effect of
violation on rights of action; attorney’s fees), and section 1-
103 (definitions) to the extent necessary in construing any of
those sections, apply to all condominiums created in this
state before the effective date of this chapter; but those
sections apply only with respect to events and circumstances
occurring after the effective date of this chapter and do not
invalidate existing provisions of the delaration, bylaws, or
plats or plans of those condominiums,

(b} The provisions of chapter one hundred fifty-three,
acts of the Legislature, one thousand nine hundred sixty-
three, do not apply to condominiums created after the
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effective date of this chapter and do not invalidate any
amendment to the declaration, rules, bylaws, plats and plans
and code of regulations of any condominium created before
the effective date of this chapter if the amendment would be
permitted by this chapter. The amendment must be adopted
in conformity with the procedures and requirements
specified by those instruments and by chapter one hundred
fifty-three, acts of the Legislature, one thousand nine
hundred sixty-three. If the amendment grants to any person
any rights, powers or privileges permitted by this chapter, all
correlative obligations, liabilities and restrictions in this
chapter also apply to that person.

() This chapter does not apply to condominiums or
units located outside this state, but the public offering
statement provisions (sections 4-102 through 4-108) apply
to all contracts for the disposition thereof signed in this
state by any party unless exempt under section 4-101(b).

(d) The provisions of this chapter shall apply to all
condominiums to the extent such provisions conflict or are
inconsistent with the provisions of chapter one hundred
fifty-three, acts of the Legislature, one thousand nine
hundred sixty-three: Provided, That the provisions of this
chapter shall not modify, limit or nullify any rights, duties,
or obligations created or existing under any declaration,
bylaws or plats or plans of condominiums created in this
state before the effective date of this chapter.

§36B-1-103. Definitions.

O ®@=-ID W b D

In the declaration and bylaws, unless specifically
provided otherwise or the context otherwise requires, and
in this chapter:

(1) *“Affiliate of a declaranl” means any person who
controls, is controlled by, or is under common control with a
declarant. A person “controls” a declarant if the person (i) is
a general partner, officer, director or employer of the
declarant, (ii) directly or indirectly or acting in concert with
one or more other persons, or through one or more
subsidiaries, owns, controls, holds with power to vote, or
holds proxies representing, more than twenty percent of the
voting interests in the declarant, (iii) controls in any manner
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the election of a majority of the directors of the declarant, or
(iv) has contributed more than twenty percent of the capital
of the declarant. A person ‘‘is controlled by’ a declarant if
the declarant (1) is a general partner, officer, director or
employer of the person, (ii) directly or indirectly or acting in
concert with one or more other persons, or through one or
more subsidiaries, owns, controls, holds with power to vote,
or holds proxies representing, more than twenty percent of
the voting interests in the person, (iii) controls in any
manner the election of a majority of the directors of the
person, or (iv) has contributed more than twenty percent of
the capital of the person. Control does not exist if the
powers described in this paragraph are held solely as
security for an obligation and are not exercised.

(2) “Allocated interests’” means the undivided interest

in the common elements, the common expense liability and
votes in the association allocated to each unit.

(3) ‘‘Association” or ‘‘unit owners’ association’” means
the unit owners’ association organized under section 3-101.

(4) “Common elements’’ means all portions of a
condominium other than the units.

(5) “Common expenses” means expenditures made by
or financial liabilities of the association, together with any
allocations to reserves.

(6) "“Common expense liability” means the liability for

common expenses allocated to each unit pursuant to section
2-107.

(1) ‘““Condominium’ means real estate, portions of
which are designated for separate ownership and the
remainder of which is designated for common ownership
solely by the owners of those portions. Real estate is not a
condominium unless the undivided interests in the common
elements are vested in the unit owners.

(8) ‘“Conversion building” means a building that at any
time before creation of the condominium was occupied
wholly or partially by persons other than purchasers and
persons who occupy with the consent of purchasers.
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(9) “Declarant” means any person or group of persons
acting in concert who (i) as part of a common promotional
plan, offers to dispose of his or its interest in a unit not
previously disposed of, or (ii) reserves or succeeds to any
special declarant right.

(10) “Declaration” means any instruments, however
denominated, that create a condominium and any
amendments to those instruments.

(11) “‘Development rights’> means any right or
combination of rights reserved by a declarant in the
declaration to (i) add real estate to a condominium; (ii)
create units, common elements or limited common
elements within a condominium; (iii) subdivide units or
convert units into common elements; or (iv) withdraw real
estate from a condominium.

(12) ““Dispose’” or *‘disposition” means a voluntary
transfer to a purchaser of any legal or equitable interestina
unit, but does not include the transfer or release of a
security interest.

(13) “Executive board’” means the body, regardless of
name, designated in the declaration to act on behalf of the
association.

(14) ‘“Identifying number” means a symbol or address
that identifies only one unit in a condominium.

(15) “Leasehold condominium’ means a condominium
in which all or a portion of the real estate is subject to a
lease, the expiration or termination of which will terminate
the condominium or reduce its size.

(16) “Limited common element’ means a portion of the
common elements allocated by the declaration or by
operation of section 2-102(2) or (4) for the exclusive use of
one or more but fewer than all the units.

(17) ‘‘Master association’” means an organization
described in section 2-120, whether or not it is also an
association described in section 3-101.

(18) “Mortgage’” means either a mortgage or a deed of
trust.
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(19) “‘Offering” means any advertisement, inducement,
solicitation or attempt to encourage any person to acquire
any interest in a unit, other than as security for an
obligation. An advertisement in a newspaper or other
periodical of general circulation, or in any broadcast
medium to the general public, of a condominium not located
in this state, is not an offering if the advertisement states
that an offering may be made only in compliance with the
law of the jurisdiction in which the condominium is located.

(20) ‘“‘Person’” means a natural person, corporation,
business trust, estate, trust, partnership, association, joint
venture, government, governmental subdivision or agency,
or other legal or commercial entity. (In the case of a land
trust, however, “‘person” means the beneficiary of the trust
rather than the trust or the trustee.)

(21) “‘Purchaser” means any person, other than a
declarant or a person in the business of selling real estate for
his own account, who by means of a voluntary transfer
acquires a legal or equitable interest in a unit, other than (i)
a leasehold interest (including renewal options) of less than
twenty years, or (ii) as security for an obligation.

(22) “Real estate’”’ means any leasehold or other estate or
interest in, over, or under land, including structures,
fixtures, and other improvements and interests which by
custom, usage or law pass with a conveyance of land
though not described in the contract of sale or instrument of
conveyance. “Real estate” includes parcels with or without

upper or lower boundaries, and spaces that may be filled
with air or water.

(23) “Residential purposes” means use for dwelling or
recreational purposes, or both.

(24) “Special declarant rights’” means rights reserved
for the benefit of a declarant to (i) complete improvements
indicated on plats and plans filed with the declaration
(section 2-108); (ii) exercise any development right (section
2-110); (ili) maintain sales offices, management offices,
signs advertising the condominium, and models (section
2-115); (iv) use easements through the common elements for
the purpose of making improvements within the
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condominium or within real estate which may be added to
the condominium (section 2-116); (v) make the
condominium part of a larger condominium or a planned
community (section 2-121); (vi) make the condominium
subject to a master association (section 2-120); or (vii)

appoint or remove any officer of the association or any
master association or any executive board member during
any period of declarant control (section 3-103)(c).

(25) “Time share’” means a right to occupy a unit or any
of several units during five or more separated time periods
over a period of at least five years, including renewal
options, whether or not coupled with an estate or interest in
a condominium or a specified portion thereof.

(26) ‘“Unit” means a physical portion of the
condominium designated for separate ownership or
occupancy, the boundaries of which are deseribed pursuant
to section 2-105(a) (9).

(27) “Unit owner'” means a declarant or other person
who owns a unit, or a lessee of a unit in a leasehold
condominium whose lease expires simultaneously with any
lease the expiration or termination of which will remove the
unit from the condominium, but does not include a person
having an interest in a unit solely as security for an
obligation.

§36B-1-104. Variation by agreement.
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Except as expressly provided in this chapter, provisions of
this chapter may not be varied by agreement, and rights
conferred by this chapter may not be waived. A declarant
may not act under a power of attorney, or use any other
device, to evade the limitations or prohibitions of this
chapter or the declaration.

§36B-1-105. Separate titles and taxation.

T o DD

(a) If there is any unit owner other than a declarant,
each unit that has been created, together with its interest in
the common elements, constitutes for all purposes a
separate parcel of real estate.

(b) If there is any unit owner other than a declarant,



246

© 00 -aM

10
11
12
13

14

15
16

CONDOMINIUMS [Ch. 38

each unit must be separately taxed and assessed, and no
separate tax or assessment may be rendered against any
common elements for which a declarant has reserved no
development rights.

(c) Any portion of the common elements for which the
declarant has reserved any development right must be
separately taxed and assessed against the declarant, and
the declarant alone is liable for payment of those taxes.

(d) If there is no unit owner other than a declarant, the
real estate comprising the condominium may be taxed and
assessed in any manner provided by law.

§36B-1-106. Applicability of local ordinances, regulations and

W =IO U i~

building codes.

A zoning, subdivision, building code or other real estate
use law, ordinance or regulation may not prohibit the
condominium form of ownership or impose any
requirement upon a condominium which it would not
impose upon a physically identical development under a
different form of ownership. Otherwise, no provision of this
chapter invalidates or modifies any provision of any zoning,
subdivision, building code, or other real estate use law,
ordinance or regulation.

§36B-1-107. Eminent domain.

(a) Ifaunitisacquired by eminent domain, orif partofa
unit is acquired by eminent domain leaving the unit owner
with a remnant which may not practically or lawfully be
used for any purpose permitted by the declaration, the
award must compensate the unit owner for his unit and its
interest in the common elements whether or not any
common elements are acquired. Upon acquisition, unless
the decree otherwise provides, that unit’s allocated
interests are automatically reallocated to the remaining
units in proportion to the respective allocated interests of
those units before the taking, and the association shall
promptly prepare, execute and record an amendment to the
declaration reflecting the reallocations. Any remnant of a
unit remaining after part of a unit is taken under this
subsection is thereafter a common element.
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(b) Except as provided in subsection (a), if part of a unit
is acquired by eminent domain, the award must compensate
the unit owner for the reduction in value of the unit and its
interest in the common elements, whether or not any
common elements are acquired. Upon acquisition, unless
the decree otherwise provides, (1) that unit’s allocated
interests are reduced in proportion to the reduction in the
size of the unit, or on any other basis specified in the
declaration, and (2) the portion of the allocated interests
divested from the partially acquired unit are automatically
reallocated to that unit and the remaining units in
proportion to the respective allocated interest of those units
before the taking, with the partially acquired unit
participating in the reallocation on the basis of its reduced
allocated interest.

(c) If part of the common elements is acquired by
eminent domain, the portion of the award attributable to
the common elements taken must be paid to the association.
Unless the declaration provides otherwise, any portion of
the award attributable to the acquisition of a limited
common element must be equally divided among the
owners of the units to which that limited common element
was allocated at the time of acquisition.

(d) If the acquisition of common elements or the
acquisition of certain units decreases the value of the
remaining units by more than a de minimus amount, the
award must include an amount to all remaining unit owners
sufficient to compensate them for that decrease in value.
For purposes of this subsection the entity authorized to
exercise the right of eminent domain must give notice to all
unit owners and holders of liens on units in the manner set
forth in section three, article two, chapter fifty-four of this
code or by certified or registered mail, return receipt
requested.

(e) The court decree shall be recorded in every county in
which any portion of the condominium is located.

§36B-1-108. Supplemental general principles of law

1

applicable.

The principles of law and equity, including the law of



248 CONDOMINIUMS [Ch, 38

corporations and unincorporated associations, the law of
real property and the law relative to capacity to contract,
principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership,
substantial performance or other validating or invalidating

cause supplement the provisions of this chapter, except to
the extent inconsistent with this chapter.
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§36B-1-109. Construction against implicit repeal.

1  This chapter being a general act intended as a unified
2 coverage of its subject matter, no part of it shall be
3 construed to be impliedly repealed by subsequent
4 legislation if that construction can reasonably be avoided.

§36B-1-110. Uniformity of application and construction.

1 This chapter shall be applied and construed so as to
2 effectuate its general purpose to make uniform the law with
3 respect to the subject of this chapter among states enacting

4 it
§36B-1-111. Severability.

If any provision of this chapter or the application thereof
to any person or circumstances is held invalid, the
invalidity does not affect other provisions or applications of
this chapter which can be given effect without the invalid

provisions or application, and to this end the provisions of
this chapter are severable.

DD W -

§36B-1-112. Unconscionable agreement or term of contract.

1 (a) The court, upon finding as a matter of law that a
2 contract or contract clause was unconscionable at the time
3 the contract was made, may refuse to enforce the contract,
4 enforce the remainder of the contract without the
5 unconscionable clause, or limit the application of any
6
7
8
9

unconscionable clause in order to avoid an unconscionable
result.

{b) Whenever it is claimed, or appears to the court, that

a contract or any contract clause is or may be

10 unconscionable, the parties, in order to aid the court in

11 making the determination, shall be afforded a reasonable
12 opportunity to present evidence as to:
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(1) The commercial setting of the negotiations;

(2) Whether a party has knowingly taken advantage of
the inability of the other party reasonably to protect his
interests by reason of physical or mental infirmity,
illiteracy, or inability to understand the language of the
agreement or similar factors;

(3) The effect and purpose of the contract or clause; and

(4) If a sale, any gross disparity, at the time of
contracting, between the amount charged for the real estate
and the value of the real estate measured by the price at
which similar real estate was readily obtainable in similar
transactions, but a disparity between the contract price and
the value of the real estate measured by the price at which
similar real estate was readily obtainable in similar
transactions does not, of itself, render the contract
unconscionable.

§36B-1-113. Obligation of good faith.

1
2
3

Every contract or duty governed by this chapter imposes
an obligation of good faith in its performance or
enforcement.

§36B-1-114. Remedies to be liberally administered.

1

2
3
4
b]
6
7
8

(a) The remedies provided by this chapter shall be
liberally administered to the end that the aggrieved party is
put in as good a position as if the other party had fully
performed. However, consequential, special or punitive
damages may not be awarded except as specifically
provided in this chapter or by other rule of law.

(b) Any right or obligation declared by this chapter is
enforceable by judicial proceeding.

ARTICLE 2. CREATION, ALTERATIONS AND TERMINATION OF

CONDOMINIUMS.

§36B-2-101. Creation of condominium.

§36B-2-102, Unit boundaries.

§36B-2-103. Construction and validity of declaration and bylaws.
§36B-2-104. Description of units.

§36B-2-105. Contents of declaration.

§36B-2-106. leasehold condominiums.

§36B-2-107. Allocation of common element interests, votes and common

expense liabilities.
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§36B-2-108. Limited common elements.

§36B-2-109. Plats and plans.

§36B-2-110. Exercise of development rights.

§36B-2-111. Alerations of units,

§36B-2-112. Relocation of boundaries between adjoining units.
§36B-2-113. Subdivision of units.

§36B-2-114. Monuments as boundaries.

§36B-2-115. Use for sales purposes.

§36B-2-116. Easement rights.

§36B-2-117. Amendment of declaration.

§36B-2-118. Termination of condominium.

§36B-2-119. Rights of secured lenders.

§36B-2-120. Master associations.

§36B-2-121. Merger or consolidation of condominiums.

§36B-2-101. Creation of condominium.
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() A condominium may be created pursuant to this
chapter only by recording a declaration executed in the
same manner as a deed. The declaration must be recorded in
every county in which any portion of the condominium is
located, and must be indexed in the Grantee’s index in the
name of the condominium and the association and in the

Grantor’s index in the name of each person executing the
declaration.

{(b) A declaration or an amendment to a declaration
adding units to a condominium, may not be recorded unless
all structural components and mechanical systems of all
buildings containing or comprising any units thereby
created are substantially completed in accordance with the
plans, as evidenced by a recorded certificate of completion

executed by an independent engineer, surveyor or
architect.

§36B-2-102. Unit boundaries.

1

2
3
4
5
6
7
8

Except as provided by the declaration:

(1) If walls, floors or ceilings are designated as
boundaries of a unit, all lath, furring, wallboard,
plasterboard, plaster, paneling, tiles, wallpaper, paint,
finished flooring, and any other materials constituting any
part of the finished surfaces thereof are a part of the unit,
and all other portions of the walls, floors or ceilings are a
part of the common elements,
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(2) If any chute, flue, duct, wire, conduit, bearing wall,
bearing column or any other fixture lies partially within
and partially outside the designated boundaries of a unit,
any portion thereof serving only that unit is a limited
common element allocated solely to that unit, and any
portion thereof serving more than one unit or any portion of
the common elements is a part of the common elements.

(3) Subject to the provisions of subdivision (2), all spaces,
interior partitions, and other fixtures and improvements
within the boundaries of a unit are a part of the unit.

(4) Any shutters, awnings, window boxes, doorsteps,
stoops, porches, balconies, patios, and all exterior doors
and windows or other fixtures designed to serve a single
unit, but located outside the unit’s boundaries, are limited
common elements allocated exclusively to that unit.

§36B-2-103. Construction and validity of declaration and

©CO-Idm G o

10
11
12
13
14

bylaws.

(a) All provisions of the declaration and bylaws are
severable.

(b) The rule against perpetuities may not be applied to
defeat any provision of the declaration, bylaws, rules or
regulations adopted pursuant to section 3-102 (a) (1).

(¢) In the event of a conflict between the provisions of
the declaration and the bylaws, the declaration prevails
except to the extent the declaration is inconsistent with this
chapter.

(d) Title to a unit and common elements is not rendered
unmarketable or otherwise affected by reason of an
insubstantial failure of the declaration to comply with this
chapter. Whether a substantial failure impairs marketability
is not affected by this chapter,

§36B-2-104. Description of units.

A description of a unit which sets forth the name of the
condominium, the recording data for the declaration, the
county in which the condominium is located, and the
identifying number of the unit, is a sufficient legal
description of that unit and all rights, obligations and
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interests appurtenant to that unit which were created by
the declaration or bylaws.

§36B-2-105. Contents of declaration.
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(a) The declaration for a condominium must contain:

(1) The name of the condominium, which must include
the word “‘condominium” or be followed by the words “a
condominium,” and the association;

(2) The name of every county in which any part of the
condominium is situated,;

(3) A legally sufficient description of the real estate
included in the condominium;

(4) A statement of the maximum number of units which
the declarant reserves the right to create;

(5) A description of the boundaries of each unit created
by the declaration, including the unit’s identifying number;

(6) A description of any limited common elements, other
than those specified in section 2-102(2) and (4), as provided
in section 2-109 (b) (10);

(7) A description of any real estate, except real estate
subject to development rights, which may be allocated
subsequently as limited common elements, other than
limited common elements specified in section 2-102 (2) and
(4), together with a statement that they may be so allocated;

(8) A description of any development rights and other
special declarant rights (section 1-103 (23)) reserved by the
declarant, together with a legally sufficient description of
the real estate to which each of those rights applies, and a

time limit within which each of those rights must be
exercised,;

(9) If any development right may be exercised with
respect to different parcels of real estate at different times,
astatement to that effect together with (i) either a statement
fixing the boundaries of those portions and regulating the
order in which those portions may be subjected to the
exercise of each development right, or a statement that no
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assurances are made in those regards, and (ii) a statement as
to whether, if any development right is exercised in any
portion of the real estate subject to that development right,
that development right must be exercised in all or in any
other portion of the remainder of that real estate;

(10) Any other conditions or limitations under which
the rights described in subdivision (8) may be exercised or
will lapse;

(11) An allocation to each unit of the allocated interests
in the manner described in (section 2-107);

(12) Any restrictions on use, occupancy and alienation
of the units;

(13) The recording data for recorded easements and
licenses appurtenant to or included in the condominium or
to which any portion of the condominium is or may become
subject by virtue of a reservation in the declaration; and

(14) All matters required by sections 2-106, 2-107,
2-108, 2-109, 2-115, 2-116 and 3-103 (d).

(b) The declaration may contain any other matters the
declarant deems appropriate.

§36B-2-106. Leasehold condominiums.

O ND W -

11
12
13

(a) Any lease the expiration or termination of which
may terminate the condominium or reduce its size, or a
memorandum thereof, shall be recorded. Every lessor of
those leases must sign the declaration, and the declaration
shall state:

(1) The recording data for the lease or a statement of
where the complete lease may be inspected;

(2) The date on which the lease is scheduled to expire;

(3) A legally sufficient description of the real estate
subject to the lease;

(4) Any right of the unit owners to redeem the reversion
and the manner whereby those rights may be exercised, or a
statement that they do not have those rights;
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(5) Any right of the unit owners to remove any
improvements within areasonable time after the expiration
or termination of the lease, or a statement that they do not
have those rights; and

(6) Any rights of the unit owners to renew the lease and
the conditions of any renewal, or a statement that they do
not have those rights.

(b) Afterthedeclaration for aleasehold condominium is
recorded, neither the lessor nor his successor in interest may
terminate the leasehold interest of a unit owner who makes

timely payment of his share of the rent and otherwise
complies with all covenants which, if violated, would
entitle the lessor to terminate the lease. A unit owner’s
leasehold interest is not affected by failure of any other
person to pay rent or fulfill any other covenant.

(c) Acquisition of the leasehold interest of any unit
owner by the owner of the reversion or remainder does not
merge the leasehold and fee simple interests unless the
leasehold interests of all unit owners subject to that
reversion or remainder are acquired.

(d) If the expiration or termination of a lease decreases
the number of units in a condominium, the allocated
interests shall be reallocated in accordance with section
1-107(a) as though those units had been taken by eminent
domain. Reallocations shall be confirmed by an
amendment to the declaration prepared, executed and
recorded by the association.

§36B-2-107. Allocation of common element interests, votes

1
2
3
4
5
6
7
8
9

and common expense liabilities.

(a) The declaration shall allocate a fraction or
percentage of undivided interests in the common elements
and in the common expenses of the association, and a
portion of the votes in the association, to each unit and state
the formulas used to establish those allocations. Those
allocations may not discriminate in favor of units owned by
the declarant.

(b) If units may be added to or withdrawn from the
condominium, the declaration must state the formulas to be
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used to reallocate the allocated interests among all units
included in the condominium after the addition or
withdrawal.

(c) The declaration may provide: (i) That different
allocations of votes shall be made to the units on particular
matters specified in the declaration; (ii) for cumulative
voting only for the purpose of electing members of the
executive board; and (iii) for class voting on specified issues
affecting the class if necessary to protect valid interests of
the class. A declarant may not utilize cumulative or class
voting for the purpose of evading any limitation imposed on
declarants by this chapter, nor may units constitute a class
because they are owned by a declarant.

(d) Except for minor variations due to rounding, the
sums of the undivided interests in the common elements and
common expense liabilities allocated at any time to all the
units must each equal one if stated as fractions or one
hundred percent if stated as percentages. In the event of
discrepancy between an allocated interest and the result
derived from application of the pertinent formulas, the
allocated interest prevails.

(e) The common elements are not subject to partition,
and any purported conveyance, encumbrance, judicial sale,
or other voluntary or involuntary transfer of an undivided
interest in the common elements made without the unit to
which that interest is allocated, is void.

§36B-2-108. Limited common elements.

(a) Except for the limited common elements described
in section 2-102(2) and (4), the declaration shall specify to
which unit or units each limited common element is
allocated. That allocation may not be altered without the
consent of the unit owners whose units are affected.

(b) Except as the declaration otherwise provides, a
limited common element may be reallocated by an
amendment to the declaration executed by the unit owners
between or among whose units the reallocation is made. The
persons executing the amendment shall provide a copy
thereof to the association, which shall record it. The
amendment shall be recorded in the names of the parties
and the condominium.
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(¢) A common element not previously allocated as a
limited common element may not be so allocated except
pursuant to provisions in the declaration made in
accordance with section 2-105(a) (7). The allocations shall
be made by amendments to the declaration.

§36B-2-109. Plats and plans.
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(a) Plats and plans are a part of the declaration.
Separate plats and plans are not required by this chapter if
all the information required by this section is contained in
either a plat or plan. Each plat and plan must be clear and
legible and contain a certification that the plat or plan
contains all information required by this section.

(b) Each plat must show:

(1) The name and a survey or general schematic map of
the entire condominium;

(2) The location and dimensions of all real estate not
subject to development rights, or subject only to the
development right to withdraw, and the location and

dimensions of all existing improvements within that real
estate;

(3) A legally sufficient description of any real estate
subject to development rights, labeled to identify the rights
applicable to each parcel;

(4) The extent of any encroachments by or upon any
portion of the condominium;

(5) To the extent feasible, a legally sufficient
description of all easements serving or burdening any
portion of the condominium;

(6) The location and dimensions of any vertical unit
boundaries not shown or projected on plans recorded

pursuant to subsection (d) and that unit’s identifying
number;

(7) Thelocation with reference to an established datum
of any horizontal unit boundaries not shown or projected on
plans recorded pursuant to subsection (d) and that unit’s
identifying number;
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(8) A legally sufficient description of any real estate in
which the unit owners will own only an estate for years,
labeled as “leasehold real estate”’;

(9) The distance between noncontiguous parcels of real
estate comprising the condominium;

(10) The location and dimensions of limited common
elements, including porches, balconies and patios, other
than parking spaces and the other limited common
elements described in sections 2-102 (2) and (4);

(11) Inthe case of real estate not subject to development
rights, all other matters customarily shown on land surveys.

() A plat may also show the intended location and
dimensions of any contemplated improvement to be
constructed anywhere within the condominium. Any
contemplated improvement shown must be labeled either
“MUST BE BUILT” or “NEED NOT BE BUILT.”

(d) To the extent not shown or projected on the plats,
plans of the units must show or project:

(1) The location and dimensions of the vertical
boundaries of each unit, and that unit’s identifying number;

(2) Any horizontal unit boundaries, with reference to an
established datum, and that unit’s identifying number; and

(3) Any units in which the declarant has reserved the
right to create additional units or common elements
(section 2-110 (d)), identified appropriately.

(e) Unless the declaration provides otherwise, the
horizontal boundaries of part of a unit located outside of a
building have the same elevation as the horizontal
boundaries of the inside part, and need not be depicted on
the plats and plans.

(f) Upon exercising any development right, the
declarant shall record either new plats and plans necessary
to conform to the requirements of subsections (a), (b) and
(d), or new certifications of plats and plans previously
recorded if those plats and plans otherwise conform to the
requirements of those subsections.
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67 (g) Any certification of a plat or plan required by this
68 section orsection 2-101 (b) must be made by an independent
69 surveyor, architect or engineer.

§36B-2-110. Exercise of development rights.

1 (a) To exercise any development right reserved under
2 section 2-105(a) (8), the declarant shall prepare, execute
3 andrecord an amendment to the declaration (section 2-117)
4 and comply with section 2-109. The declarant is the unit
5 owner of any units thereby created. The amendment to the
6 declaration must assign an identifying number to each new
7 unit created, and, except in the case of subdivision or
8 conversion of units described in subsection (b), reallocate
9 the allocated interests among all units. The amendment
10 must describe any common elements and any limited
11 common elements thereby created and, in the case of
12 limited common elements, designate the unit to which each
13 is allocated to the extent required by section 2-108.

14 (b) Development rights may be reserved within any real
15 estate added to the condominium if the amendment adding
16 that real estate includes all matters required by section
17 2-105 or 2-106, as the case may be, and the plats and plans
18 include all matters required by section 2-109. This
19 provision does not extend the time limit on the exercise of

20 development rights imposed by the declaration pursuant to
21 section 2-105(a) (8).

22  (¢) Whenever a declarant exercises a development right
23 to subdivide or convert a unit previously created into
24 additional units, common elements, or both:

25 (1) If the declarant converts the unit entirely to common
26 elements, the amendment to the declaration must reallocate
27 all the allocated interests of that unit among the other units

28 as if that unit had been taken by eminent domain (section
29 1-107).

30 (2) Ifthedeclarant subdivides the unit into two or more
31 units, whether or not any part of the unit is converted into
32 common elements, the amendment to the declaration must
33 reallocate all the allocated interests of the unit among the
34 units created by the subdivision in any reasonable manner
35 prescribed by the declarant.
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(d) If the declaration provides, pursuant to section
2-105(a) (8), that all or a portion of the real estate is subject
to the development right of withdrawal:

(1) If all the real estate is subject to withdrawal, and the
declaration does not describe separate portions of real
estate subject to that right, none of the real estate may be
withdrawn after a unit has been conveyed to a purchaser;
and

(2) If a portion or portions are subject to withdrawal, no
portion may be withdrawn after a unit in that portion has
been conveyed to a purchaser.

§36B-2-111. Alterations of units.
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Subject to the provisions of the declaration and other
provisions of law, a unit owner:

(1) May make any improvements or alterations to his
unit that do not impair the structural integrity or
mechanical systems or lessen the support of any portion of
the condominium;

(2) May not change the appearance of the common
elements, or the exterior appearance of a unit or any other
portion of the condominium, without permission of the
association;

(3) After acquiring an adjoining unit or an adjoining
part of an adjoining unit, may remove or alter any
intervening partition or create apertures therein, even if the
partition in whole or in part is a common element, if those
acts do not impair the structural integrity or mechanical
systems or lessen the support of any portion of the
condeminium. Removal of partitions or creation of
apertures under this subdivision is not an alteration of
boundaries.

§36B-2-112. Relocation of boundaries between adjoining

[V L

units.

(a) Subject to the provisions of the declaration and
other provisions of law, the boundaries between adjoining
units may be relocated by an amendment to the declaration
upon application to the association by the owners of those
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units. If the owners of the adjoining units have specified a
reallocation between their units of their allocated interests,
the application must state the proposed reallocations.
Unless the executive board determines, within thirty days,
that the reallocations are unreasonable, the association
shall prepare an amendment that identifies the units
involved, states the reallocations, is executed by those unit
owners, contains words of conveyance between them, and,

upon recordation, is indexed in the name of the grantor and
the grantee.

(b) The association shall prepare and record plats or
plans necessary to show the altered boundaries between
adjoining units, and their dimensions and identifying
numbers.

§36B-2-113. Subdivision of units.

(a) If the declaration expressly so permits, a unit may be
subdivided into two or more units. Subject to the provisions
of the declaration and other provisions of law, upon
application of a unit owner to subdivide a unit, the
association shall prepare, execute and record an
amendment to the declaration, including the plats and
plans, subdividing that unit.

(b) The amendment to the declaration must be executed
by the owner of the unit to be subdivided, assign an
identifying number to each unit created, and reallocate the
allocated interests formerly allocated to the subdivided
unit to the new units in any reasonable manner prescribed
by the owner of the subdivided unit.

§36B-2-114. Monuments as boundaries.
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The existing physical boundaries of a unit or the physical
boundaries of a unit reconstructed in substantial
accordance with the original plats and plans thereof
become its boundaries rather than the metes and bounds
expressed in the deed or plat or plan, regardless of settling
or lateral movement of the building, or minor variance
between boundaries shown on the plats or plans or in the
deed and those of the building. This section does not relieve
aunit owner of liability in case of his willful misconduct nor
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relieve a declarant or any other person of liability for failure
to adhere to the plats and plans.

§36B-2-115. Use for sales purposes.

A declarant may maintain sales offices, management
offices and models in units or on common elements in the
condominium only if the declaration so provides and
specifies the rights of a declarant with regard to the
number, size, location and relocation thereof. Any sales
office, management office or model not designated a unit
by the declaration is a common element, and if a declarant
ceases to be a unit owner, he ceases to have any rights with
regard thereto unless it is removed promptly from the
condominium in accordance with aright toremove reserved
in the declaration. Subject to any limitations in the
declaration, a declarant may maintain signs on the common
elements advertising the condominium. The provisions of
this section are subject to the provisions of other state law
and to local ordinances.

§36B-2-116. Easement rights.
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Subject to the provisions of the declaration, a declarant
has an easement through the common elements as may be
reasonably necessary for the purpose of discharging a
declarant’s obligations or exercising special declarant
rights, whether arising under this chapter or reserved in the
declaration.

§36B-2-117. Amendment of declaration.

(a) Except in cases of amendments that may be executed
by a declarant under section 2-109(f) or 2-110, the
association under section 1-107, 2-106(d), 2-108(c), 2-112(a)
or 2-113; or certain unit owners under section 2-108(b),
2-112(a), 2-113(b) or 2-118(b), and, except as limited by
subsection (d), the declaration, including the plats and
plans, may be amended only by vote or agreement of unit
owners of units to which at least sixty-seven percent of the
votes in the association are allocated, or any larger majority
the declaration specifies. The declaration may specify a
smaller number only if all of the units are restricted
exclusively to nonresidential use.
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13 (b) No action to challenge the validity of an amendment
14 adopted by the association pursuant to this section may be

15 brought more than one year after the amendment is
16 recorded.

17 (¢) Every amendment to the declaration must be
18 recorded in every county in which any portion of the
19 condominium is located, and is effective only upon
20 recordation. An amendment shall be indexed in the
21 grantee’s index in the name of the condominium and the
22 association and in the grantor’s index in the name of the
23 parties executing the amendment.

24 (d) Except to the extent expressly permitted or required
25 by other provisions of this chapter, no amendment may
26 create or increase special declarant rights, increase the
27 number of units, change the boundaries of any unit, the
28 allocated interests of a unit, or the uses to which any unit is

29 restricted, in the absence of unanimous consent of the unit
30 owners.

31 (e¢) Amendments to the declaration required by this
32 chapter to be recorded by the association shall be prepared,
33 executed, recorded and certified on behalf of the
34 association by any officer of the association designated for

35 that purpose or, in the absence of designation, by the
36 president of the association.

§36B-2-118. Termination of condominium.

(a) Except in the case of a taking of all the units by
eminent domain (section 1-107), a condominium may be
terminated only by agreement of unit owners of units to
which at least eighty percent of the votes in the association
are allocated, or any larger percentage the declaration
specifies. The declaration may specify a smaller percentage
only if all of the units in the condominium are restricted
exclusively to nonresidential use.

O =3 WLk W

9 (b) An agreement toterminate must be evidenced by the
10 execution of a termination agreement or ratifications
11 thereof, in the same manner as a deed, by the requisite
12 number of unit owners. The termination agreement must
13 specify a date after which the agreement will be void unless
14 itisrecorded before thatdate. A termination agreement and
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all ratifications thereof must be recorded in every county in
which a portion of the condominium is situated, and is
effective only upon recordation.

(c) In the case of a condominium containing only units
having horizontal boundaries described in the declaration,
a termination agreement may provide that all the common
elements and units of the condominium shall be sold
following termination. If pursuant to the agreement, any
real estate in the condominium is to be sold following
termination, the termination agreement must set forth the
minimum terms of the sale.

(d) In the case of a condominium containing any units
not having horizontal boundaries described in the
declaration, a termination agreement may provide for sale
of the common elements, but may not require that the units
be sold following termination, unless the declaration as
originally recorded provided otherwise or unless all the unit
owners consent to the sale.

(e) The association, on behalf of the unit owners, may
contract for the sale of real estate in the condominium, but
the contract is not binding on the unit owners until
approved pursuant to subsections (a) and (b). If any real
estate in the condominium is to be sold following
termination, title to that real estate, upon termination, vests
in the association as trustee for the holders of all interest in
the units. Thereafter, the association has all powers
necessary and appropriate to effect the sale. Until the sale
has been concluded and the proceeds thereof distributed,
the association continues in existence with all powers it had
before termination. Proceeds of the sale must be distributed
to unit owners and lienholders as their interests may
appear, in proportion to the respective interests of unit
owners as provided in subsection (h). Unless otherwise
specified in the termination agreement, as long as the
association holds title to the real estate, each unit owner
and his successors in interest have an exclusive right to
occupancy of the portion of the real estate that formerly
constituted his unit. During the period of that occupancy,
each unit owner and his successors in interest remain liable
for all assessments and other obligations imposed on unit
owners by this chapter or the declaration.
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(f) If thereal estate constituting the condominium is not
to be sold following termination, title to the common
elements and, in a condominium containing only units
having horizontal boundaries described in the declaration,
title to all the real estate in the condominium, vests in the
unit owners upon termination as tenants in common in
proportion to their respective interests as provided in
subsection (h), and liens on the units shift accordingly.
While the tenancy in common exists, each unit owner and
his successors in interest have an exclusive right to

occupancy of the portion of the real estate that formerly
constituted his unit.

(g) Following termination of the condominium, the
proceeds of any sale of real estate, together with the assets
of the association, are held by the association as trustee for
unit owners and holders of liens on the units as their
interests may appear. Following termination, creditors of
the association holding liens on the units, which were
docketed before termination, may enforce those liens in the
same manner as any lienholder. All other creditors of the
association are to be treated as if they had perfected liens on
the units immediately before termination.

(h) Therespective interests of unit owners referred to in
subsections (e), (f) and (g) are as follows:

(1) Except as provided in subdivision (2), the respective
interests of unit owners are the fair market values of their
units, limited common elements and common element
interests immediately before the termination, as
determined by one or more independent appraisers selected
by the association. The decision of the independent
appraisers shall be distributed to the unit owners and
becomes final unless disapproved within thirty days after
distribution by unit owners of units to which twenty-five
percent of the votes in the association are allocated. The
proportion of any unit owner’s interest to that of all unit
owners is determined by dividing the fair market value of
that unit owner’s unit and common element interest by the

total fair market values of all the units and common
elements.
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(2) If any unit or any limited common element is
destroyed to the extent that an appraisal of the fair market
value thereof before destruction cannot be made, the
interests of all unit owners are their respective common
element interests immediately before the termination.

(i) Except as provided in subsection (j), foreclosure or
enforcement of a lien or encumbrance against the entire
condominium does not of itself terminate the condominium,
and foreclosure or enforcement of a lien, or encumbrance
against a portion of the condominium, other than
withdrawable real estate, does not withdraw that portion
from the condominium. Foreclosure or enforcement of a
lien or encumbrance against withdrawable real estate does
not of itself withdraw that real estate from the
condominium, but the person taking title thereto has the
right to require from the association, upon request, an
amendment excluding the real estate from the
condominium.

(j) If alien or encumbrance against a portion of the real
estate comprising the condominium has priority over the
declaration, and the lien or encumbrance has not been
partially released, the parties foreclosing the lien or
encumbrance may upon foreclosure, record an instrument
excluding the real estate subject to that lien or
encumbrance from the condominium.

§36B-2-119. Rights of secured lenders.
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The declaration may require that all or a specified
number or percentage of the mortgagees or beneficiaries of
deeds of trust encumbering the units approve specified
actions of the unit owners or the association as a condition
to the effectiveness of those actions, but no requirement for
approval may operate to (1) deny or delegate control over
the general administrative affairs of the association by the
unit owners or the executive board, or (2) prevent the
association or the executive board from commencing,
intervening in, or settling any litigation or proceeding, or
receiving and distributing any insurance proceeds except
pursuant to section 3-113.
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§36B-2-120. Master associations.
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(a) If the declaration for a condominium provides that
any of the powers described in section 3-102 are to be
exercised by or may be delegated to a profit or nonprofit
corporation (or unincorporated association) which
exercises those or other powers on behalf of one or more
condominiums or for the benefit of the unit owners of one or
more condominiums, all provisions of this chapter
applicable to unit owners’ associations apply to any such
corporation (or unincorporated association), except as
modified by this section.

(b) Unless a master association is acting in the capacity
of an association described in section 3-101, it may exercise
the powers set forth in section 3-102(a) (2) only to the extent
expressly permitted in the declarations of condominiums
which are part of the master association or expressly
described in the delegations of power from those
condominiums to the master association.

(c) If the declaration of any condominium provides that
the executive board may delegate certain powers to a
master association, the members of the executive board
have no liability for the acts or omissions of the master

association with respect to those powers following
delegation.

(d) The rights and responsibilities of unit owners with
respect to the unit owners’ association set forth in sections
3-103, 3-108,3-109,3-110 and 3-112 apply in the conduct of
the affairs of a master association only to those persons who
elect the board of a master association, whether or not those

persons are otherwise unit owners within the meaning of
this chapter.

(e) Notwithstanding the provisions of section 3-103(f)
with respect to the election of the executive board of an
association by all unit owners after the period of declarant
control ends, and even if a master association is also an
association described in section 3-101, the certificate of
incorporation or other instrument creating the master
association and the declaration of each condominium the
powers of which are assigned by the declaration or
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delegated to the master association may provide that the
executive board of the master association must be elected
after the period of declarant control in any of the following
ways:

(1) All unit owners of all condominiums subject to the
master association may elect all members of that executive
board.

(2) All members of the executive boards of all
condominiums subject to the master association may elect
all members of that executive board.

(3) All unit owners of each condominium subject to the
master association may elect specified members of that
executive board.

(4) All members of the executive board of each
condominium subject to the master association may elect
specified members of that executive board.

§36B-2-121. Merger or consolidation of condominiums.
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(a) Anytwoormore condominiums, by agreement of the
unit owners as provided in subsection (b), may be merged or
consolidated into a single condominium. In the event of a
merger or consolidation, unless the agreement otherwise
provides, the resultant condominium is, for all purposes,
the legal successor of all of the preexisting condominiums
and the operations and activities of all associations of the
preexisting condominiums shall be merged or consolidated
into a single association which shall hold all powers, rights,
obligations, assets and liabilities of all preexisting
associations.

{(b) An agreement of two or more condominiums to
merge or consoclidate pursuant to subsection (a) must be
evidenced by an agreement prepared, executed, recorded
and certified by the president of the association of each of
the preexisting condominiums following approval by
owners of units to which are allocated the percentage of
votes in each condominium required to terminate that
condominium. Any such agreement must be recorded in
every county in which a portion of the condominium is
located and is not effective until recorded.

{c) Every merger or consolidation agreement must
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provide for the reallocation of the allocated interests in the
new association among the units of the resultant
condominium either (i) by stating the reallocations or the
formulas upon which they are based or (ii) by stating the
percentage of overall allocated interests of the new
condominium which are allocated to all of the units
comprising each of the preexisting condominiums, and
providing that the portion of the percentages allocated to
each unit formerly comprising a part of the preexisting
condominium must be equal to the percentages of allocated
interests allocated to that unit by the declaration of the
preexisting condominium.

ARTICLE 3. MANAGEMENT OF CONDOMINIUM.
§36B-3-101. Organization of unit owners’ association,
§36B-3-102. Powers of unit owners’ association.

§36B-3-103. Executive board members and officers.
§36B-3-104. Transfer of special declarant rights.

§36B-3-105. Termination of contracts and leases of declarant.
§36B-3-106. Bylaws.

§36B-3-107. Upkeep of condominium,.

§36B-3-108. Meetings.

§36B-3-109. Quorums.

§36B-3-110. Voting; proxies.

§36B-3-111. Tort and contract liability.

§36B-3-112. Conveyance or encumbrance of commeon elements.
§36B-3-113. Insurance.

§36B-3-114. Surplus funds.

§36B-3-115. Assessments for common expenses.

§36B-3-116. Lien for assessments.

§36B-3-i17. Other liens affecting the condominium.
§36B-3-118. Association records.

§36B-3-119. Association as trustee.

§36B-3-101. Organization of unit owners’ association.
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A unit owners' association must be organized no later
than the date the first unit in the condominium is conveyed.
The membership of the association at all times shall consist
exclusively of all the unit owners or, following termination
of the condominium, of all former unit owners entitled to
distributions of proceeds under section 2-118, or their heirs,
successors or assigns. The association shall be organized as

a profit or nonprofit corporation or as an unincorporated
association.

§36B-3-102. Powers of unit owners’ association.

1

(a) Except as provided in subsection (b), and subject to
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the provisions of the declaration, the association, even if
unincorporated, may:

(1) Adopt and amend bylaws and rules and regulations;

(2) Adopt and amend budgets for revenues, ex-
penditures and reserves and collect assessments for com-
mon expenses from unit owners;

(3) Hire and discharge managing agents and other
employees, agents and independent contractors;

(4) Institute, defend or intervene in litigation or
administrative proceeding in its own name on behalf of
itself or two or more unit owners on matters affecting the
condominium;

(5) Make contracts and incur liabilities;

(6) Regulate the use, maintenance, repair, replacement
and modification of common elements;

(7) Cause additional improvements to be made as a part
of the common elements;

(8) Acquire, hold, encumber and convey in its own
name any right, title or interest to real or personal
property, but common elements may be conveyed or

subjected to a security interest only pursuant to section
3-112;

(9) Grant easements, leases, licenses and concessions
through or over the common elements;

(10) Impose and receive any payments, fees or charges
for the use, rental or operation of the common elements
other than limited common elements described in sections
2-102(2) and (4) and for services provided to unit owners;

(11) Impose charges for late payment of assessments
and, after notice and an opportunity to be heard, levy
reasonable fines for violations of the declaration, bylaws
and rules and regulations of the association;

(12) Impose reasonable charges for the preparation and
recordation of amendments to the declaration, resale
certificates required by section 4-109, or statements of
unpaid assessments;
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(13) Provide for the indemnification of its officers and

executive board and maintain directors’ and officers’
liability insurance;

(14) Assign its right to future income, including the
right to receive common expense assessments, but only to
the extent the declaration expressly so provides;

(15) Exercise any other powers conferred by the
declaration or bylaws;

(16) Exercise all other powers that may be exercised in

this state by legal entities of the same type as the
association; and

(17) Exercise any other powers necessary and proper for
the governance and operation of the association.

(b) The declaration may not impose limitations on the
power of the association to deal with the declarant which
are more restrictive than the limitations imposed on the
power of the association to deal with other persons.

§36B-3-103. Executive board members and officers.
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(a) Except as provided in the declaration, the bylaws, in
subsection (b), or other provisions of this chapter, the
executive board may act in all instances on behaif of the
association. In the performance of their duties, the officers
and members of the executive board are required to
exercise (i) if appointed by the declarant, the care required
of fiduciaries of the unit owners and (ii) if elected by the unit
owners, ordinary and reasonable care.

(b) The executive board may not act on behalf of the
association to amend the declaration (section 2-117), to
terminate the condominium (section 2-118), or to elect
members of the executive board or determine the
qualifications, powers and duties, or terms of office of
executive board members (section 3-103(f)), but the
executive board may fill vacancies in its membership for the
unexpired portion of any term.

(c) Within thirty days after adoption of any proposed
budget for the condominium, the executive board shall
provide a summary of the budget to all the unit owners and
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shall set a date for a meeting of the unit owners to consider
ratification of the budget not less than fourteen nor more
than thirty days after mailing of the summary. Unless at
that meeting a majority of all the unit owners or any larger
vote specified in the declaration reject the budget, the
budget is ratified, whether or not a quorum is present. In the
event the proposed budget is rejected, the periodic budget
last ratified by the unit owners shall be continued until such
time as the unit owners ratify a subsequent budget
proposed by the executive board.

(d) Subject to subsection (e), the declaration may
provide for a period of declarant control of the association,
during which period a declarant, or persons designated by
him, may appoint and remove the officers and members of
the executive board. Regardless of the period provided in
the declaration, a period of declarant control terminates no
later than the earlier of: (i) Sixty days after conveyance of
seventy-five percent of the units which may be created to
unit owners other than a declarant; (ii} two years after all
declarants have ceased to offer units for sale in the ordinary
course of business; or (iii) two years after any development
right to add new units was last exercised. A declarant may
voluntarily surrender the right to appoint and remove
officers and members of the executive board before
termination of that period, but in that event he may require,
for the duration of the period of declarant control, that
specified actions of the association or executive board, as
described in a recorded instrument executed by the
declarant, be approved by the declarant before they become
effective.

(e) Notlater thansixty days after conveyance of twenty-
five percent of the units which may be created to unit
owners other than a declarant, at least one member and not
less than twenty-five percent of the members of the
executive board must be elected by unit owners other than
the declarant. Not later than sixty days after conveyance of
fifty percent of the units which may be created to unit
owners other than a declarant, not less than thirty-three
and one-third percent of the members of the executive
board must be elected by unit owners other than the
declarant.



272

61
62
63
64
65
66

67
68
69
70
71
72
73

CONDOMINIUMS [Ch. 38

(f) Not later than the termination of any period of
declarant control, the unit owners shall elect an executive
board of at least three members, at least a majority of whom
must be unit owners. The executive board shall elect the

officers. The executive board members and officers shall
take office upon election.

(g) Notwithstanding any provision of the declaration or
bylaws to the contrary, the unit owners, by a two-thirds
vote of all persons present and entitled to vote at any
meeting. of the unit owners at which a quorum is present,
may remove any member of the executive board with or

without cause, other than a member appointed by the
declarant.

§36B-3-104. Transfer of special declarant rights.
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{a) No special declarant rights (section 1-103(23))
created or reserved under this chapter may be transferred
except by an instrument evidencing the transfer recorded in
every county in which any portion of the condominium is

located. The instrument is not effective unless executed by
the transferee.

(b) Upon transfer of any special declarant right, the
liability of a transferor declarant is as follows:

(1) A transferor is not relieved of any obligation or
liability arising before the transfer and remains liable for
warranty obligations imposed upon him by this chapter.
Lack of privity does not deprive any unit owner of standing

to maintain an action to enforce any obligation of the
transferor.

(2) If a successor to any special declarant right is an
affiliate of a declarant (section 1-103(1)), the transferor is
jointly and severally liable with the successor for any

obligations and liabilities of the successor relating to the
condominiurm.

(3) If a transferor retains any special declarant right,
but transfers other special declarant rights to a successor
who is not an affiliate of the declarant, the transferor is
liable for any obligations or liabilities imposed on a
declarant by this chapter or by the declaration relating to

e
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the retained special declarant rights and arising after the
transfer.

(4) A transferor has no liability for any act or omission
or any breach of a contractual or warranty obligation
arising from the exercise of a special declarant right by a
successor declarant who is not an affiliate of the transferor.

(c) Unless otherwise provided in a mortgage instrument
or deed of trust, in case of foreclosure of a mortgage, tax
sale, judicial sale, sale by a trustee under a deed of trust, or
sale under bankruptcy code or receivership proceedings, of
any units owned by a declarant or real estate in a
condominium subject to development rights, a person
acquiring title to all the real estate being foreclosed or sold,
but only upon his request, succeeds to all special declarant
rights related to that real estate held by that declarant, or
only to any rights reserved in the declaration pursuant to
section 2-115 and held by that declarant to maintain
models, sales offices and signs. The judgment or instrument
conveying title shall provide for transfer of only the special
declarant rights requested.

(d) Upon foreclosure, tax sale, judicial sale, sale by a
trustee under a deed of trust, or sale under bankruptcy code
or receivership proceedings, of all units and other real
estate in a condominium owned by a declarant:

(1) The declarant ceases to have any special declarant
rights, and

(2) The period of declarant control (section 3-103(d))
terminates unless the judgment or instrument conveying
title provides for transfer of all special declarant rights held
by that declarant to a successor declarant.

(e) The liabilities and obligations of persons who
succeed to special declarant rights are as follows:

(1) A successor to any special declarant right who is an
affiliate of a declarant is subject to all obligations and
liabilities imposed on the transferor by this chapter or by
the declaration.

(2) A successor toany special declarant right, other than
a successor described in subdivision (3) or (4), who i1s not an
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affiliate of a declarant, is subject to all obligations and
liabilities imposed by this chapter or the declaration:

(i) On a declarant which relate to his exercise or
nonexercise of special declarant rights; or

(ii) On his transferor, other than:
(A) Misrepresentations by any previous declarant;

(B) Warranty obligations onimprovements made by any

previous declarant, or made before the condominium was
created;

(C) Breach of any fiduciary obligation by any previous
declarant or his appointees to the executive board; or

(D) Any liability or obligation imposed on the
transferor as a result of the transferor’s acts or omissions
after the transfer.

(3) A successor to only a right reserved in the
declaration to maintain models, sales offices and signs
(section 2-115), if he is not an affiliate of a declarant, may
not exercise any other special declarant right, and is not
subject to any liability or obligation as a declarant, except
the obligation to provide a public offering statement, and
any liability arising as a result thereof.

(4) A successor to all special declarant rights held by his
transferor who is not an affiliate of that declarant and who
succeeded to those rights pursuant to a deed in lieu of
foreclosure or a judgment or instrument conveying title to
units under subsection (¢), may declare his intention in a
recorded instrument to hold those rights solely for transfer
to another person. Thereafter, until transferring all special
declarant rights to any person acquiring title to any unit
owned by the successor, or until recording an instrument
permitting exercise of all those rights, that successor may
not exercise any of those rights other than any right held by
his transferor to control the executive board in accordance
with the provisions of section 3-103(d) for the duration of
any period of declarant control, and any attempted exercise
of those rights is void. So long as a successor declarant may
not exercise special declarant rights under this subsection,
he is not subject to any liability or obligation as a declarant
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other than liability for his acts and omissions under section
3-103(d).

(f) Nothing in this section subjects any successor to a
special declarant right to any claims against or other
obligations of a transferor declarant, other than claims and
obligations arising under this chapter or the declaration.

§36B-3-105. Termination of contracts and leases of declarant.

If entered into before the executive board elected by the
unit owners pursuant to section 3-103(f) takes office, (i) any
management contract, employment contract, or lease of
recreational or parking areas or facilities, (ii) any other
contract or lease between the association and a declarant or
an affiliate of a declarant, or (iii) any contract or lease that
is not bona fide or was unconscionable to the unit owners at
the time entered into under the circumstances then
prevailing, may be terminated without penalty by the
association at any time after the executive board elected by
the unit owners pursuant to section 3-103(f) takes office
upocn not less than ninety days’ notice to the other party.
This subsection does not apply to any lease the termination
of which would terminate the condominium or reduce its
size, unless the real estate subject to that lease was included
in the condominium for the purpose of avoiding the right of
the association to terminate a lease under this section.

§36B-3-106. Bylaws.

(a) The bylaws of the association must provide for:

(1) The number of members of the executive board and
the titles of the officers of the association;

(2) Election by the executive board of a president,
treasurer, secretary, and any other officers of the
association the bylaws specify;

(3) The qualifications, powers and duties, terms of
office, and manner of electing and removing executive
board members and officers and filling vacancies;

(4) Which, if any, of its powers the executive board or
officers may delegate to other persons or to a managing
agent,
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(5) Which of its officers may prepare, execute, certify

and record amendments to the declaration on behalf of the
association; and

(6) The method of amending the bylaws.

(b) Subject to the provisions of the declaration, the
bylaws may provide for any other matters the association
deems necessary and appropriate.

§36B-3-107. Upkeep of condominium.

(a) Except to the extent provided by the declaration,
subsection (b), or section 3-113(h), the association is
responsible for maintenance, repair and replacement of the
common elements, and each unit owner is responsible for
maintenance, repair and replacement of his unit. Each unit
owner shall afford to the association and the other unit
owners, and to their agents or employees, access through his
unit reasonably necessary for those purposes. If damage is
inflicted on the common elements or any unit through
which access is taken, the unit owner responsible for the
damage, or the association if it is responsible, is liable for
the prompt repair thereof.

(b) In addition to the liability that a declarant as a unit
owner has under this chapter, the declarant alone is liable
for all expenses in connection with real estate subject to
development rights. No other unit owner and no other
portion of the condominium is subject to a claim for
payment of those expenses. Unless the declaration provides
otherwise, any income or proceeds from real estate subject
to development rights inures to the declarant.

§36B-3-108. Meetings.
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A meeting of the association must be held at least once
each year. Special meetings of the association may be called
by the president or by twenty percent or any lower
percentage specified in the bylaws of either the executive
board or the unit owners. Not less than ten nor more than
sixty days in advance of any meeting, the secretary or other
officer specified in the bylaws shall cause notice to be
hand-delivered or sent prepaid by United States mail to the
mailing address of each unit or to any other mailing address
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designated in writing by the unit owner. The notice of any
meeting must state the time and place of the meeting and
the items on the agenda, including the general nature of any
proposed amendment to the declaration or bylaws, any
b;.lfdget changes and any proposal to remove a director or
office.

§36B-3-109. Quorums.
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(@) Unless the bylaws provide otherwise, a quorum is
present throughout any meeting of the association if
persons entitled to cast twenty percent of the votes which
may be cast for election of the executive board are present
in person or by proxy at the beginning of the meeting.

(b) Unless the bylaws specify a larger percentage, a
quorum is deemed present throughout any meeting of the
executive board if persons entitled to cast fifty percent of
the votes on that board are present at the beginning of the
meeting.

§36B-3-110. Voting; proxies.
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(a) If only one of the multiple owners of a unit is present
at a meeting of the association, he is entitled to cast all the
votes allocated to that unit. If more than one of the multiple
owners are present, the votes allocated to that unit may be
cast only in accordance with the agreement of a majority in
interest of the multiple owners, unless the declaration
expressly provides otherwise. There is majority agreement
if any one of the multiple owners casts the votes allocated to
that unit without protest being made promptly to the
person presiding over the meeting by any of the other
owners of the unit.

(b) Votes allocated to a unit may be cast pursuant to a
proxy duly executed by a unit owner. If a unit is owned by
more than one person, each owner of the unit may vote or
register protest to the casting of votes by the cther owners of
the unit through a duly executed proxy. A unit owner may
not revoke a proxy given pursuant to this section except by
actual notice of revocation to the person presiding over a
meeting of the association. A proxy is void if it is not dated
or purports to be revocable without notice. A proxy
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terminates one year after its date, unless it specifies a
shorter term.

(c) If the declaration requires that votes on specified
matters affecting the condominium be cast by lessees rather
than unit owners of leased units: (i) The provisions of
subsections (a) and (b) apply to lessees as if they were unit
owners; (ii) unit owners who have leased their units to other
persons may not cast votes on those specified matters; and
(iii) lessees are entitled to notice of meetings, access to
records and other rights respecting those matters as if they
were unit owners. Unit owners must also be given notice, in
the manner provided in section 3-108, of all meetings at
which lessees may be entitled to vote.

(d) Novotesallocated to a unit owned by the association
may be cast.

§36B-3-111. Tort and contract liability.

Neither the association nor any unit owner except the
declarant is liable for that declarant’s torts in connection
with any part of the condominium which that declarant has
the responsibility to maintain. Otherwise, an action
alleging a wrong done by the association must be brought
against the association and not against any unit owner. If
the wrong occurred during any period of declarant control
and the association gives the declarant reasonable notice of
and an opportunity to defend against the action, the
declarant who then controlled the association is liable to
the association or to any unit owner: (i) For all tort losses
not covered by insurance suffered by the association or that
unit owner, and (ii) for all costs which the association would
not have incurred but for a breach of contract or other
wrongful act or omission. Whenever the declarant is liable
to the association under this section, the declarant is also
liable for all litigation expenses, including reasonable
attorneys’ fees, incurred by the association. Any statute of
limitation affecting the association’s right of action under
this section is tolled until the period of declarant control
terminates. A unit owner is not precluded from bringing an
action contemplated by this subsection because he is a unit
owner or a member or officer of the association. Liens
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resulting from judgments against the association are
governed by section 3-117.

§36B-3-112. Conveyance or encumbrance of common
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elements.

(a) Portions of the common elements may be conveyed
or subjected to a security interest by the association if
persons entitled to cast at least eighty percent of the votesin
the association, including eighty percent of the votes
allocated to units not owned by a declarant, or any larger
percentage the declaration specifies, agree to that action;
but all the owners of units to which any limited common
element is allocated must agree in order to convey that
limited common element or subject it to a security interest.
The declaration may specify a smaller percentage only if all
of the units are restricted exclusively to nonresidential uses.
Proceeds of the sale are an asset of the association.

(b) Anagreement to convey common elements or subject
them to a security interest must be evidenced by the
execution of an agreement, or ratifications thereof, in the
same manner as a deed, by the requisite number of unit
owners. The agreement must specify a date after which the
agreement will be void unless recorded before that date.
The agreement and all ratifications thereof must be
recorded in every county in which a portion of the
condominium is situated and is effective only upon
recordation.

(c) The association, on behalf of the unit owners, may
contract to convey common elements, or subject them to a
security interest, but the contract is not enforceable against
the association until approved pursuant to subsections (a)
and (b). Thereafter, the association has all powers necessary
and appropriate to effect the conveyance or encumbrance,
including the power to execute deeds or other instruments.

(d) Any purported conveyance, encumbrance, judicial
sale or other veluntary or involuntary transfer of common
elements, unless made pursuant to this section or pursuant
to section 3-117(b), is void.

(e) A conveyance or encumbrance of common elements
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pursuant to this section does not deprive any unit of its
rights of access and support.

(f) Unless the declaration otherwise provides, a
conveyance or encumbrance of common elements pursuant
to this section does not affect the priority or validity of
preexisting encumbrances.

§36B-3-113. Insurance.

(a) Commencing not later than the time of the first
conveyance of a unit to a person other than a declarant, the

association shall maintain, to the extent reasonably
available:

(1) Property insurance on the common elements
insuring against all risks of direct physical loss commonly
insured against or, in the case of a conversion building,
against fire and extended coverage perils. The total amount
of insurance after application of any deductibles shall be
not less than eighty percent of the actual cash value of the
insured property at the time the insurance is purchased and
at each renewal date, exclusive of land, excavations,
foundations, and other items normally excluded from
property policies; and

(2) Liability insurance, including medical payments
insurance, in an amount determined by the executive board
but not less than any amount specified in the declaration,
covering all occurrences commonly insured against for
death, bodily injury and property damage arising out of or

in connection with the use, ownership or maintenance of
the common elements.

(b) In the case of a building containing units having
horizontal boundaries described in the declaration, the
insurance maintained under subdivision (1), subsection (a),
to the extent reasonably available, shall include the units,

but need not include improvements and betterments
installed by unit owners.

(¢) Iftheinsurancedescribed insubsections(a)and (b)is
not reasonably available, the association promptly shall
cause notice of that fact to be hand-delivered or sent
prepaid by United States mail to all unit owners. The
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declaration may require the association to carry any other
insurance, and the association in any event may carry any
other insurance it deems appropriate to protect the
association or the unit owners.

(d) Insurance policies carried pursuant to subsection (a)
must provide that:

(1) Each unit owner is an insured person under the
policy with respect to liability arising out of his interest in
the common elements or membership in the association;

(2) Theinsurer waives its right to subrogation under the
policy against any unit owner or members of his household;

(3) No act or omission by any unit owner, unless acting
within the scope of his authority on behalf of the
association, will void the policy or be a condition to
recovery under the policy; and

(4) If, at the time of a loss under the policy, there is other
insurance in the name of a unit owner covering the same
risk covered by the policy, the association’s policy provides
primary insurance.

() Any loss covered by the property policy under
subdivision (1), subsection (a) and subsection (b) must be
adjusted with the association, but the insurance proceeds for
that loss are payable to any insurance trustee designated for
that purpose, or otherwise to the association, and notto any
mortgagee or beneficiary under a deed of trust. The
insurance trustee or the assoctation shall hold any insurance
proceeds in trust for unit owners and lienholders as their
interest may appear. Subject to the provisions of subsection
(h), the proceeds must be disbursed first for the repair or
restoration of the damaged property, and unit owners and
lienholders are not entitled to receive payment of any
portion of the proceeds unless there is a surplus of proceeds
after the property has been completely repaired or restored,
or the condominium is terminated.

(f) An insurance policy issued to the association does
not prevent a unit owner from obtaining insurance for his
own benefit.
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{g) Aninsurer that hasissued an insurance policy under
this section shall issue certificates or memoranda of
insurance to the association and, upon written request, to
any unit owner, mortgagee or beneficiary under a deed of
trust. The insurer issuing the policy may not cancel or refuse
to renew it until thirty days after notice of the proposed
cancellation or nonrenewal has been mailed to the
association, each unit owner and each mortgagee or
beneficiary under a deed of trust to whom certificates, a
certificate or memorandum of insurance has been issued at
their respective last known addresses.

{h) Any portion of the condominium for which
insurance is required under this section which is damaged
or destroyed shall be repaired or replaced promptly by the
association unless (i) the condominium is terminated, (ii)
repair or replacement would be illegal under any state or
local health or safety statute or ordinance, or (iii) eighty
percent of the unit owners,; including every owner of a unit
or assigned limited common element which will not be
rebuilt, vote not to rebuild. The cost of repair or
replacement in excess of insurance proceeds and reserves is
a common expense. If the entire condominium is not
repaired or replaced, (i) the insurance proceeds attributable
to the damaged common elements must be used to restore
the damaged area to a condition compatible with the
remainder of the condominium, (ii) the insurance proceeds
attributable to units and limited common elements which
are not rebuilt must be distributed to the owners of those
units and the owners of the units to which those limited
common elements were allocated, or to lienholders, as their
interests may appear, and (iii) the remainder of the proceeds
must be distributed to all the unit owners or lienholders, as
their interests may appear, in proportion to the common
element interests of all the units. If the unit owners vote not
to rebuild any unit, that unit's allocated interests are
automatically reallocated upon the vote as if the unit had
been condemned under section 1-107(a), and the
association promptly shall prepare, execute and record an
amendment to the declaration reflecting the reallocations.
Notwithstanding the provisions of this subsection, section
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2-118 governs the distribution of insurance proceeds if the
condominium is terminated.

(i) The provisions of this section may be varied or
waived in the case of a condominium all of whose units are
restricted to nonresidential use.

§36B-3-114. Surplus funds.
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Unless otherwise provided in the declaration, any surplus
funds of the association remaining after payment of or
provision for common expenses and any prepayment of
reserves must be paid to the unit owners in proportion to
their common expense liabilities or credited to them to
reduce their future common expense assessments.

§36B-3-115. Assessments for common expenses.

(a) Until the association makes a common expense
assessment, the declarant shall pay all common expenses.
After any assessment has been made by the association,
assessments must be made at least annually based on a
budget adopted at least annually by the association.

(b) Except for assessments under subsections (c), (d) and
(e), all common expenses must be assessed against all the
units in accordance with the allocations set forth in the
declaration pursuant to section 2-107(a). Any past due
common expense assessment or installment thereof bears
interest at the rate established by the association not
exceeding eighteen percent per year.

(c¢) To the extent required by the declaration:

(1) Any common expense associated with the
maintenance, repair or replacement of a limited common
element must be assessed against the units to which that
limited common element is assigned equally, or in any other
proportion that the declaration provides;

(2) Any common expense benefiting fewer than all of
the units must be assessed exclusively against the units
benefited; and

(3) The costs of insurance must be assessed in
proportion to risk and the costs of utilities must be assessed
in proportion to usage.
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(d) Assessments to pay a judgment against the
association (section 3-117(a)) may be made only against the
units in the condominium at the time the judgment was
entered, in proportion to their common expense liabilities.

(e) If any common expense is caused by the misconduct
of any unit owner, the association may assess that expense
exclusively against his unit.

(f) If common expense liabilities are reallocated,
common expense assessments and any installment thereof
not yet due shall be recalculated in accordance with the
reallocated common expense liabilities.

§36B-3-116. Lien for assessments.

(a) The association has a lien on a unit for any
assessment levied against that unit or fines imposed against
its unit owner from the time the assessment or fine becomes
due. The association’s lien may be foreclosed in like manner
as a mortgage on real estate or a power of sale under a deed
of trust. But the association shall give reasonable notice of
its action to all lienholders of the unit whose interest would
be affected. Unless the declaration otherwise provides, fees,
charges, late charges, fines and interest charged pursuant
to section 3-102(a) (10), (11) and (12) are enforceable as
assessments under this section. If an assessment is payable
in instaliments, the full amount of the assessment is a lien
from the time the first installment thereof becomes due.

(b) A lien under this sectionis prior to all otherliens and
encumbrances on a unit except (i) liens and encumbrances
recorded before the recordation of the declaration, (ii) a
first mortgage or deed of trust on the unit recorded before
the date on which the assessment sought to be enforced
became delinquent, and (iii) liens for real estate taxes and
other governmental assessments or charges against the
unit. The lien is also prior to the mortgages and deeds of
trust described in clause (ii) above to the extent of the
common expense assessments based on the periodic budget
adopted by the association pursuant to section 3-115(a)
which would have become due in the absence of
acceleration during the six months immediately preceding
institution of an action to enforce the lien. This subsection
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does not affect the priority of mechanics’ or materialmen’s

liens, or the priority of liens for other assessments made by
the association.

(c) Unless the declaration otherwise provides, if two or
more associations have liens for assessments created at any
time on the same real estate, those liens have equal priority.

(d) For the purpose of perfecting and preserving its lien,
the association shall give notice to the unit owner in the
manner set forth in section one, article two, chapter fifty-
six of this code, or by registered or certified mail, return
receipt requested, and in a form reasonably calculated to
inform the owner of his liability for payment of the
assessment. The lien shall be discharged as to subsequent
purchasers for value without notice unless the association
shall cause to be recorded a notice of the lien in the office of
the clerk of the county commission of any county wherein

any part of the condominium is located. The notice shall
contain:

(1) A legally sufficient description of the unit;
(2) The name or names of the owners of the unit;

(3) Theamount of unpaid assessments due together with
the date when each fell due; and

(4) The date of recordation.

The clerk of the county commission in whose office the
notice is recorded shall index the notice in the appropriate
deed books and lien books in the name of the unit owners
and of the association. The cost of recordation shall be
assessed against any unit owner found to be delinquent in a
subsequent proceeding to enforce the lien.

Upon payment of the assessment, the association shall
execute a written release of the lien in the manner set forth
in section one, article twelve, chapter thirty-eight of this
code. This release shall be recorded, at the expense of the
association, in the office of the clerk of the county
commission wherein the notice of the lien was filed.

{e) A lien for unpaid assessments is extinguished unless
proceedings to enforce the lien are instituted within three
years after the full amount of the assessments becomes due.
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(f) Thissection does not prohibit actions to recover sums
for which subsection (a) creates a lien, or prohibit an
association from taking a deed in lieu of foreclosure.

(g8) A judgment or decree in any action brought under
this section must include costs and reasonable attorney’s
fees for the prevailing party.

(h) Theassociation upon written request shall furnish to
a unit owner a recordable statement setting forth the
amount of unpaid assessments against his unit. The
statement must be furnished within ten business days after
receipt of the request and is binding on the association, the
executive board, and every unit owner.

§36B-3-117. Other liens affecting the condominium,

(a) Except as provided in subsection (b), a judgment for
money against the association if recorded is not a lien on the
common elements but is a lien in favor of the judgment
lienholder against all of the units in the condominium at the
time the judgment was entered. No other property of a unit
owner is subject to the claims of creditors of the association.

(b) If the association has granted a security interest in
the common elements to a creditor of the association
pursuant to section 3-112, the holder of that security
interest shall exercise its right against the common
elements before its judgment lien on any unit may be:
enforced.

(c) Whether perfected before or after the creation of the
condominium, if a lien other than a deed of trust or
mortgage, including a judgment lien or lien attributable to
work performed or materials supplied before creation of the
condominium, becomes effective against two or more units,
the unit owner of an affected unit may pay to the lienholder
the amount of the lien attributable to his unit, and the
lienholder, upon receipt of payment, promptly shall deliver
a release of the lien covering that unit. The amount of the
payment must be proportionate to the ratio which that unit
owner's common expense liability bears to the common
expense liabilities of all unit owners whose units are subject
to the lien. After payment, the association may not assess or
have a lien against that unit owner’s unit for any portion of
the common expenses incurred in connection with that lien,
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(d) Ajudgment against the association must be recorded
and indexed in the name of the condominium and the
association in the office of the clerk of the county
commission; and, when so indexed, is notice of the lien
against the units.

§36B-3-118. Association records.

The association shall keep financial records sufficiently
detailed to enable the association to comply with section
4-109. All financial and other records shall be made
reasonably available for examination by any unit owner
and his authorized agents.

§36B-3-119. Association as trustee.
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With respect to a third person dealing with the
association in the association’s capacity as a trustee, the
existence of trust powers and their proper exercise by the
association may be assumed without inquiry. A third
person is not bound to inquire whether the association has
power to act as trustee or is properly exercising trust
powers and a third person, without actual knowledge that
the association is exceeding or improperly exercising its
powers, is fully protected in dealing with the association as
if it possessed and properly exercised the powers it purports
to exercise. A third person is not bound to assure the proper
application of trust assets paid or delivered to the
association in its capacity as trustee.

ARTICLE 4. PROTECTION OF CONDOMINIUM PURCHASERS.

§36B-4-101. Applicability; waiver.

§36B-4-102. Liability for public offering statement requirements.
§36B-4-103. Public offering statement; general provisions.
§36B-4-104. Same—Condominiums subject to development rights.
§36B-4-105. Same—Time shares.

§36B-4-106. Same- -Condominiums containing conversion buildings.
§36B-4-107. Condominium securities.

§36B-4-108. Purchaser’s right to cancel.

§36B-4-109, Resales of units.

§36B-4-110. Escrow ol deposits.

§36B-4-111. Release of liens,

§36B-4-112. Conversion buildings.

§36B-4-113. Warranty against structural defects.

§36B-4-114. Siatute of limitations for warranties.

§36B-4-115. Elfect of violations on rights of action; atlorney’s fees.



288 CONDOMINIUMS [Ch. 38

§36B-4-116. Labeling of promotional material.
§36B-4-117. Declarant’s obligation to complete and restore.
§36B-4-118. Substantial completion of units.

§36B-4-101. Applicability; waiver.

1 (a) This article applies to all units subject to this
chapter, except as provided in subsection (b) or as modified
or waived by agreement of purchasers of units in a

2

3

4 condominium in which all units are restricted to
5 nonresidential use.
6
7
8

(b) Neither a public offering statement nor a resale
certificate need be prepared or delivered in the case of:

(1) A gratuitous disposition of a unit;
(2) A disposition pursuant to court order;

9
10 (3) A disposition by a government or governmental
11 agency;

12 (4) A disposition by foreclosure or deed in lieu of
13 foreclosure;

14 (5) A disposition to a person in the business of selling
15 real estate who intends to offer those units to purchasers; or

16 (6) A disposition that may be canceled at any time and
17 for any reason by the purchaser without penalty.

§36B-4-102. Liability for public offering statement
requirements.

(a) Except as provided in subsection (b), a declarant,
prior to the offering of any interest in a unit to the public,
shall prepare a public offering statement conforming to the
requirements of sections 4-103, 4-104, 4-105 and 4-106.

preparation of all or a part of the public offering statement

to a successor declarant (section 3-104) or to a person in the

business of selling real estate who intends to offer units in

the condominium for his own account. In the event of any
10 such transfer, the transferor shall provide the transferee
11 with any information necessary to enable the transferee to
12 fulfill the requirements of subsection (a).

1
2
3
4
5 (b) A declarant may transfer responsibility for
6
7
8
9
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(¢) Any declarant or other person in the business of
selling real estate who offers a unit for his own account to a
purchaser shall deliver a public offering statement in the
manner prescribed in subsection 4-108(a). The person who
prepared all or a part of the public offering statement is
liable under sections 4-108 and 4-115 for any false or
misleading statement set forth therein or for any omission
of material fact therefrom with respect to that portion of the
public offering statement which he prepared. If a declarant
did not prepare any part of a public offering statement that
he delivers, he is not liable for any false or misleading
statement set forth therein or for any omission of material
fact therefrom unless he had actual knowledge of the
statement or omission or, in the exercise of reasonable care,
should have known of the statement or omission.

(d) If a unit is part of a condominium and is part of any
other real estate regime in connection with the sale of which
the delivery of a public offering statement is required under
the laws of this state, a single public offering statement
conforming to the requirements of sections 4-103, 4-104,
4-105 and 4-106 as those requirements relate to all real
estate regimes in which the unit is located, and to any other
requirements imposed under the laws of this state, may be
prepared and delivered in lieu of providing two or more
public offering statements.

§36B-4-103. Public offering statement; general provisions.

-y
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11
12

(a) Except as provided in subsection (b), a public
offering statement must contain or fully and accurately
disclose:

(1) The name and principal address of the declarant and
of the condominium;

(2) A general description of the condominium, including
to the extent possible, the types, number, and declarant’s
schedule of commencement and completion of construction
of buildings and amenities that declarant anticipates
including in the condominium;

(3) The number of units in the condominium,;

(4) Copies and a brief narrative description of the
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significant features of the declaration (other than the plats
and plans) and any other recorded covenants, conditions,
restrictions and reservations affecting the condominium;
the bylaws, and any rules or regulations of the association;
copies of any contracts and leases to be signed by
purchasers at closing, and a brief narrative description of
any contracts or leases that will or may be subject to
cancellation by the association under section 3-105;

(5) Any current balance sheet and a projected budget for
the association, either within or as an exhibit to the public
offering statement, for one year after the date of the first
conveyance to a purchaser, and thereafter the current
budget of the association, a statement of who prepared the
budget, and a statement of the budget’s assumptions
concerning occupancy and inflation factors. The budget
must include, without limitation:

(i) A statement of the amount, or a statement that there
is no amount, included in the budget as a reserve for repairs
and replacement;

(ii) A statement of any other reserves;

(iii) The projected common expense assessment by
category of expenditures for the association; and

(iv) The projected monthly common expense assessment
for each type of unit;

(6) Any services not reflected in the budget that the
declarant provides, or expenses that he pays, and that he
expects may become at any subsequent time a common
expense of the association and the projected common
expense assessment attributable to each of those services or
expenses for the association and for each type of unit;

(7) Any initial or special fee due from the purchaser at
closing, together with a description of the purpose and
method of calculating the fee;

(8) A description of any liens, defects or encumbrances
on or affecting the title to the condominium;

(9) A description of any financing offered or arranged
by the declarant;
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(10) The terms and significant limitations of any
warranties provided by the declarant, including statutory
warranties and limitations on the enforcement thereof or on
damages;

(11) A statement that:

(i) Within fifteen days after receipt of a public offering
statement, a purchaser, before conveyance, may cancel any
contract for purchase of a unit from a declarant;

(ii) If a declarant fails to provide a public offering
statement to a purchaser before conveying a unit, that
purchaser may recover from the declarant ten percent of the
sales price of the unit; and

(iii) If a purchaser receives the public offering
statement more than fifteen days before signing a contract,
he cannot cancel the contract;

(12) A statement of any unsatisfied judgments or
pending suits against the association, and the status of any
pending suits material to the condominium of which a
declarant has actual knowledge;

(13) A statement that any deposit made in connection
with the purchase of a unit will be held in an escrow account
until closing and will be returned to the purchaser if the
purchaser cancels the contract pursuant to section 4-108,
together with the name and address of the escrow agent;

(14) Any restraints on alienation of any portion of the
condominium;

(15) A description of the insurance coverage provided
for the benefit of unit owners;

(16) Any current or expected fees or charges to be paid
by unit owners for the use of the common elements and
other facilities related to the condominium;

(17) The extent to which financial arrangements have
been provided for completion of all improvements labeled
“MUST BE BUILT” pursuant to section 4-117 (declarant’s
obligation to complete and restore);

(18) A brief narrative description of any zoning and
other land use reguirements affecting the condominium;

and
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(19) Al unusual and material circumstances, features
and characteristics of the condominium and the units.

(b) If a condominium composed of not more than twelve
units is not subject to any development rights, and no power
is reserved to a declarant to make the condominium part of
a larger condominium, group of condominiums, or other
real estate, a public offering statement may but need not
include the information otherwise required by subdivisions
(9), (10), (15), (16), (17), (18) and (19), subsection(a) and the
narrative descriptions of documents required by subdivision
(4), subsection (a).

(¢) A declarant promptly shall amend the public
offering statement to report any material change in the
information required by this section.

§36B-4-104. Same — Condominiums subject to development

1
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rights.

If the declaration provides that a condominium is subject
to any development rights, the public offering statement

must disclose, in addition to the information required by
section 4-103:

(1) The maximum number of units, and the maximum
number of units per acre, that may be created;

(2) A statement of how many or what percentage of the
units which may be created will be restricted exclusively to
residential use, or a statement that no representations are
made regarding use restrictions;

(3) If any of the units that may be built within real estate
subject to development rights are not to be restricted
exclusively to residential use, a statement, with respect to
each portion of that real estate, of the maximum percentage
of the real estate areas, and the maximum percentage of the
floor areas of all units that may be created therein, that are
not restricted exclusively to residential use;

(4) A brief narrative description of any development
rights reserved by a declarant and of any conditions
relating to or limitations upon the exercise of development
rights;

(5) A statement of the maximum extent to which each
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unit’s allocated interests may be changed by the exercise of
any development right described in subdivision (3);

(6) A statement of the extent to which any buildings or
other improvements that may be erected pursuant to any
development right in any part of the condominium will be
compatible with existing buildings and improvements in
the condominium in terms of architectural style, quality of
construction, and size, or a statement that no assurances are
made in those regards;

(7) General descriptions of all other improvements that
may be made and limited common elements that may be
created within any part of the condominium pursuant to
any development right reserved by the declarant, or a
statement that no assurances are made in that regard;

(8) A statement of any limitations as to the locations of
any building or other improvement that may be made
within any part of the condominium pursuant to any
development right reserved by the declarant, or a statement
that no assurances are made in that regard;

(9) A statement that any limited common elements
created pursuant to any development right reserved by the
declarant will be of the same general types and sizes as the
limited common elements within other parts of the
condominium, or a statement of the types and sizes planned,
or a statement that no assurances are made in that regard;

(10) A statement that the proportion of limited common
elements to units created pursuant to any development
right reserved by the declarant will be approximately equal
to the proportion existing within other parts of the
condominium, or a statement of any other assurances in
that regard, or a statement that no assurances are made in
that regard;

(11) A statement that all restrictions in the declaration
affecting use, occupancy and alienation of units will apply
to any units created pursuant to any development right
reserved by the declarant, or a statement of any
differentiations that may be made as to those units, or a
statement that no assurances are made in that regard; and
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(12) A statement of the extent to which any assurances

62 made pursuant to this section apply or do not apply in the

63
64

event that any development right is not exercised by the
declarant.

§36B-4-105. Same — Time shares.

W I DO bW -

10
11
12

If the declaration provides that ownership or occupancy
of any units is or may be in time shares, the public offering
statement shall disclose in addition to the information
required by section 4-103:

(1) The number and identity of units in which time
shares may be created;

(2) Thetotal number of time shares that may be created;

(3) The minimum duration of any time shares that may
be created; and

(4) The extent to which the creation of time shares will
or may affect the enforceability of the association’s lien for
assessments provided in section 3-116.

§36B-4-106. Same — Condominiums containing conversion

buildings.

(a) The public offering statement of a condominium
containing any conversion building must contain, in
addition to the information required by section 4-102:

(1) A statement by the declarant, based on a report
prepared by an independent architect or engineer,
describing the present condition of all structural
components and mechanical and electrical installations
material to the use and enjoyment of the building;

(2) A statement by the declarant of the expected useful
life of each item reported on in subdivision (1), or a state-
ment that no representations are made in that regard; and

(3) A list of any outstanding notices of uncured
violations of building code or other municipal regulations,
together with the estimated cost of curing those violations.

(b) This section applies only to buildings containing
units that may be occupied for residential use.
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§36B-4-107. Same — Condominium securities.
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If an interest in a condominium is currently registered
with the Securities and Exchange Commission of the
United States, a declarant satisfies all requirements
relating to the preparation of a public offering statement of
this chapter if he delivers to the purchaser a copy of the
public offering statement filed with the Securities and
Exchange Commission.

§36B-4-108. Purchaser’s right to cancel.
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(a) A person required to deliver a public offering
statement pursuant to section 4-102(c) shall provide a
purchaser of a unit with a copy of the public offering
statement and all amendments thereto before conveyance
of that unit, and not later than the date of any contract of
sale. Unless a purchaser is given the public offering
statement more than fifteen days before execution of a
contract for the purchase of a unit, the purchaser, before
conveyance, may cancel the contract within fifteen days
after first receiving the public offering statement.

(b) If a purchaser elects to cancel a contract pursuant to
subsection (a), he may do so by hand-delivering notice
thereof to the offeror or by mailing notice thereof by
prepaid United States mail to the offeror or to his agent for
service of process. Canceilation is without penalty, and all
payments made by the purchaser before cancellation shall
be refunded promptly.

(¢) If a person required to deliver a public offering
statement pursuant to section 4-102(c) fails to provide a
purchaser to whom a unit is conveyed with that public
offering statement and all amendments thereto as required
by subsection (a), the purchaser, in addition to any rights to
damages or other relief, is entitled to receive from that
person an amount equal to ten percent of the sales price of
the unit.

§36B-4-109. Resales of units.

1
2

(a) Exceptin the case of a sale where delivery of a public
offering statement is required, or unless exempt under
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section 4-101(b), a unit owner shall furnish to a purchaser
before execution of any contract for sale of a unit, or
otherwise before conveyance, a copy of the declaration
(other than the plats and plans), the bylaws, the rules or
regulations of the association, and a certificate containing:

(1) A statement disclosing the effect on the proposed
disposition of any right of first refusal or other restraint on
the free alienability of the unit,;

(2) A statement setting forth the amount of the monthly
common expense assessment and any unpaid common
expense or special assessment currently due and payable
from the selling unit owner;

(3) A statement of any other fees payable by unit
OWners;

(4) A statement of any capital expenditures anticipated
by the association for the current and two next succeeding
fiscal years;

(5) A statement of the amount of any reserves for capital
expenditures and of any portions of those reserves
designated by the association for any specified projects;

(6) The most recent regularly prepared balance sheet

and income and expense statement, if any, of the
association;

(7) The current operating budget of the association;

(8) A statement of any unsatisfied judgments against
the association and the status of any pending suits in which
the association is a defendant;

(9) A statement describing any insurance coverage
provided for the benefit of unit owners;

(10) A statement as to whether the executive board has
knowledge that any alterations or improvements to the unit
or to the limited common elements assigned thereto violate
any provision of the declaration;

(11) A statement as to whether the executive board has
knowledge of any violations of the health or building codes
with respect to the unit, the limited common elements
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assigned thereto, or any other portion of the condominium,;
and

(12) A statement of the remaining term of any leasehold
estate affecting the condominium and the provisions
governing any extension or renewal thereof.

(b) The association, within ten days after a request by a
unit owner, shall furnish a certificate containing the
information necessary to enable the unit owner to comply
with this section. A unit owner providing a certificate
pursuant to subsection (a) is not liable to the purchaser for
any erroneous information provided by the association and
included in the certificate.

(c) A purchaser is not liable for any unpaid assessment
or fee greater than the amount set forth in the certificate
prepared by the association. A unit owner is not liable to a
purchaser for the failure or delay of the association to
provide the certificate in a timely manner, but the purchase
contract is voidable by the purchaser until the certificate
has been provided and for five days thereafter or until
conveyance, whichever first occurs.

§36B-4-110. Escrow of deposits.

Q0 =3 O N W LI DD
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Any deposit made in connection with the purchase or
reservation of a unit from a person required to deliver a
public offering statement pursuant to section 4-102(c) shall
be placed in escrow and held either in this state or in the
state where the unit is located in an account designated
solely for that purpose by an institution whose accounts are
insured by a governmental agency or instrumentality until:
(1) Delivered to the declarant at closing; (2) delivered to the
declarant because of purchaser’s default under a contract to
purchase the unit; or (3) refunded to the purchaser.

§36B-4-111. Release of liens.

(=~ I R - S K

(a) In the case of a sale of a unit where delivery of a
public offering statement is required pursuant to section
4-102(c), a seller shall, before conveying a unit, record or
furnish to the purchaser, releases of all liens affecting that
unit and its common element interest which the purchaser
does not expressly agree to take subject to or assume. This
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subsection does not apply to any real estate which a
declarant has the right to withdraw.

(b) Before conveying real estate to the association, the
declarant shall have that real estate released from: (1) Ail
liens the foreclosure of which would deprive unit owners of
any right of access to or easement of support of their units,
and (2) all other liens on that real estate unless the public
offering statement describes certain real estate which may
be conveyed subject to liens in specified amounts.

§36B-4-112. Conversion buildings.
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(a) A declarant of a condominium containing
conversion buildings and any person in the business of
selling real estate for his own account who intends to offer
units in such a condominium shall give each of the
residential tenants and any residential subtenant in
possession of a portion of a conversion building notice of the
conversion and provide those persons with the public
offering statement no later than one hundred twenty days
before the tenants and any subtenant in possession are
required to vacate. The notice must set forth generally the
rights of tenants and subtenants under this section and
shall be hand-delivered to the unit or mailed by prepaid
United States mail to the tenant and subtenant at the
address of the unit or any other mailing address provided by
a tenant. No tenant or subtenant may be required to vacate
upon less than one hundred twenty days’ notice, except by
reason of nonpayment of rent, waste, or conduct that
disturbs other tenants’ peaceful enjoyment of the premises,
and the terms of the tenancy may not be altered during that
period. Failure to give notice as required by this section is a
defense to an action for possession.

(b) For sixty days after delivery or mailing of the notice
described in subsection (a), the person required to give the
notice shall offer to convey each unit or proposed unit
occupied for residential use to the tenant who leases that
unit, If a tenant fails to purchase the unit during that sixty-
day period, the offeror may not offer to dispose of an
interest in that unit during the following one hundred
eighty days at a price or on terms more favorable to the
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offeree than the price or terms offered to the tenant. This
subsection does not apply to any unit in a conversion
building if that unit will be restricted exclusively to
nonresidential use or the boundaries of the converted unit
do not substantially conform to the dimensions of the
residential unit before conversion.

(c) If a seller, in violation of subsection (b), conveys a
unit to a purchaser for value who has no knowledge of the
violation, recordation of the deed conveying the unit
extinguishes any right a tenant may have under subsection
{b) to purchase that unit if the deed states that the seller has
complied with subsection (b}, but does not affect the right of
atenant to recover damages from the seller for a violation of
subsection (b).

(d) If a notice of conversion specifies a date by which a
unit or proposed unit must be vacated and otherwise
complies with the provisions of section five, article six,
chapter thirty-seven of this code, the notice also constitutes
a notice to vacate specified by that section.

(e) Nothingin thissection permits termination of alease
by a declarant in violation of its terms.

§36B-4-113. Warranty against structural defects.
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(a) Definition.—As used in this section “structural
defects” means those defects in components constituting
any unit or common element which reduce the stability or
safety of the structure below accepted standards or restrict
the normal intended use of all or part of the structure and
which require repair, renovation, restoration or
replacement. Nothing in this section shall be construed to
make the declarant responsible for any items of
maintenance relating to the units or common elements.

{(b) General rule.—A declarant warrants against
structural defects in each of the units for two years from the
date each is conveyed to a bona fide purchaser, and all of the
common elements for two years. The two years shall begin
as to each of the common elements whenever the common
element has been completed or, if later:

(1) As to any common element within any additional
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real estate or portion thereof, at the time the first unit
therein is conveyed to a bona fide purchaser;

(2) As to any common element within any convertible
real estate or portion thereof, at the time the first unit
therein is conveyed to a bona fide purchaser; and

(3) As to any common element within any other portion
of the condominium, at the time the first unit therein is
conveyed to a bona fide purchaser.

(c) Limitation for conversion condominiums.—The
declarant of a conversion condominium may offer the units,
common elements, or both, in “as is” condition in which
event the declarant’s warranty against structural defects
applies only to defects in components installed by declarant
or work done by declarant except to the extent that the
declarant gives a more extensive warranty in writing.

(d) Exclusion or modification of warranty.—Except
with respect to a purchaser of a unit for residential use, the
warranty against structural defects:

(1) May be excluded or modified by agreement of the
parties; and

(2) Is excluded by expression of disclaimer, such as “as
is,” “with all faults” or other language which in common

understanding calls the buyer’s attention to the exclusion of
warranties.

§36B-4-114. Statute of limitations for warranties.
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(a) A judicial proceeding for breach of any obligation
arising under this chapter must be commenced within six
years after the cause of action accrues.

(b) Subject to subsection (c), a cause of action for breach
of any express or statutory warranty, regardless of the
purchaser’s lack of knowledge of the breach, accrues:

(1) As to a unit, at the time the purchaser to whom the
warranty is first made enters into possession if a possessory
interest was conveyed or at the time of acceptance of the
instrument of conveyance if a nonpossessory interest was
conveyed; and
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(2) Astoeach common element, at the time the common
element is completed or, if later, (i) as to a common element
that may be added to the condominium or portion thereof,
at the time the first unit therein is conveyed to a bona fide
purchaser, or (ii) as to a common element within any other
portion of the condominium, at the time the first unit in the
condominium is conveyed to a bona fide purchaser.

(¢) If any express or statutory warranty explicitly
extends to future performance or duration of any
improvement or component of the condominium, the cause
of action accrues at the time the breach is discovered or at
the end of the period for which the warranty explicitly
extends, whichever is earlier.

§36B-4-115. Effect of violations on rights of action; attorney’s
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fees.

If a declarant or any other person subject to this chapter
fails to comply with any provision thereof or any provision
of the declaration or bylaws, any person or class of persons
adversely affected by the failure to comply has a claim for
appropriate relief. Punitive damages may be awarded for a
willful failure to comply with this chapter. The court, in an
appropriate case, may award reasonable attorney’s fees.

§36B-4-116. Labeling of promotional material.
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If any improvement contemplated in a condominium is
labeled “NEED NOT BE BUILT” on a plat or plan, or is to
be located within a portion of the condominium with
respect to which the declarant has reserved a development
right, no promotional material may be displayed or
delivered to prospective purchasers which describes or
portrays that improvement unless the description or
portrayal of the improvement is conspicuously labeled or
identified as “NEED NOT BE BUILT.”

§36B-4-117. Declarant’s obligation to complete and restore.
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(a) The declarant shall complete all improvements
labeled “MUST BE BUILT” on plats or plans prepared
pursuant to section 2-109.

(b) The declarant is subject to liability for the prompt
repair and restoration, to a condition compatible with the
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remainder of the condominium, of any portion of the
condominium affected by the exercise of rights reserved

pursuant to or created by sections 2-110, 2-111, 2-112,
2-113, 2-115 and 2-116.

§36B-4-118. Substantial completion of units.
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In the case of a sale of a unit where delivery of a public
offering statement is required, a contract of sale may be
executed, but no interest in that unit may be conveyed until
the declaration is recorded and the unit is substantially
completed, as evidenced by a recorded certificate of
substantial completion executed by an independent
registered architect, surveyor or engineer, or by issuance of
a certificate of occupancy authorized by law.
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CHAPTER 39

{§. B. 188—By Senator Williams)

[Passed March 10, 1984; in cffect ninety days from passage. Approved by the Governor.]

AN ACT to amend article seven, chapter twenty of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated
section one-b, relating to the certification and appointment
of federal law-enforcement officers as special conservation
officers; powers and duties of special conservation officers;
written agreement between the director of the department of
natural resources and a federal agency regarding the
appointment of federal employees as special conservation
officers; terms, conditions and limitations of the exercise of
powers and duties by special conservation officers;
qualifications for certification and appointment; and
compensation of special conservation officers by the state or
its political subdivisions not permitted.

Be it enacted by the Legislature of West Virginia:

That article seven, chapter twenty of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended
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by adding thereto a new section, designated section one-b, to
read as follows:

ARTICLE 7. LAW ENFORCEMENT, PROCEDURES AND PENALTIES;

MOTORBOATING.

§20-7-1b. Designation of certain federal law-enforcement

officers as special conservation officers.

The Legislature finds that it is in the mutual interest of
the department and certain land management agencies of
the United States to cooperate in the enforcement of state
statutes and regulations within and adjacent to units of the
National Park System, National Forests and U. S. Army
Corps of Engineers projects located within the state of
West Virginia.

Accordingly, the director of the department of natural
resources may enter into a written agreement with a federal
agency providing for the appointment of employees of the
federal agency as special conservation officers and setting
forth the terms and conditions within which such federal
employees may exercise the powers and duties of special
conservation officers. The terms and conditions in the
agreement shall grant a special conservation officer
appointed pursuant to the agreement the same powers and
duties as prescribed for a full-time salaried conservation
officer of the department, but shall limit a special
conservation officer in the exercise of his or her powers and
duties to areas within the boundaries of the federal units to
which such officer is assigned in his or her federal
employment and to situations outside the boundaries of
such federal units where such exercise is for the mutual aid
of conservation officers as set forth in the agreement.

Any federal employee whose duties involve the

-enforcement of the criminal laws of the United States and

who possesses a valid law-enforcement certification issued
by a federal land management agency which certifies the
meeting of requirements at least equivalent to the law-
enforcement officer training requirements promulgated
pursuant to article twenty-nine, chapter thirty of this code,
may be certified under the provisions of said article twenty-
nine and appointed as a special conservation officer under
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the provisions of this section. Any special conservation
officer so appointed may not receive compensation or
benefits from the state or any political subdivisions thereof
for the performance of his or her duties as a special
conservation officer.

CHAPTER 40

(Com. Sub. for H. B. 1183—By Delegate Kelly and Delegate Givens)

[Passed March 10, 1984; in effect from passage. Approved by the Govemor.]

AN ACT to amend chapter forty-six-a of the code of West Virginia,

one thousand nine hundred thirty-one, as amended, by adding
thereto a new article, designated article six-a, relating to new
motor vehicle warranties; setting forth legislative declarations;
defining words, terms and phrases; establishing manufacturer’s
duty to repair or replace new motor vehicles; providing for a
cause of action by a consumer; setting forth defenses; limitation
of action; establishing presumptions; when warranty term deemed
extended; requiring that a written statement be furnished to a
consumer; setting forth information to be included in such state-
ment; providing for the resale of a returned motor vehicle; re-
quiring that a consumer who purchases a returned motor vehicle
be provided a written statement; providing for the contents of
such statement; prohibiting the manufacturer from requiring a
dealer to accept such vehicle for resale; providing for a third
party dispute resolution process; requiring the attorney general
to promulgate rules and regulations; setting forth minimum
requirements of third party dispute mechanisms; utilization of
such mechanisms; extension of limitation of actions; and avail-
ability of other remedies.

Be it enacted by the Legislature of West Virginia:

That chapter forty-six-a of the code of West Virginia, one thou-
sand nine hundred thirty-one, as amended, be amended by adding
thereto a new article, designated article six-a, to read as follows:
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ARTICLE 6A, CONSUMER PROTECTION—NEW MOTOR VEHICLE

WARRANTIES.

§46A-6A-1. Legislative declarations.

§46A-6A-2. Definitions.

§46A-6A-3. Manufacturer’s duty to repair or replace new motor vehicles.
§$46A-6A-4. Civil action by consumer.

§46A-6A-5. Presumption of reasonable number of attempts; extension of war-

ranty term when repair services unavailable.

§46A-6A-6. Written statement to be provided to consumer.
$46A-6A-7. Resale of returned motor vehicle.
§46A-6A-8. Third parly dispute resolution process; attorney general to pro-

mulgate rules and regulations.

§46A-6A-9. Other remedies available,

§46A-6A-1. Legislative declarations.
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(1) The Legislature hereby finds and declares as a matter
of public policy that the purpose of this article is to place
upon the manufacturers of motor vehicles the duty to meet
their obligations and responsibilities under the terms of the
express warranties extended to the consumers in this state.
The Legislature further finds as a matter of public policy that
the manufacturer shall bear the total cost of performing any
duty or responsibility imposed by their warranties and the
provisions of this article.

(2) The Legislature further finds that any agreement under
the provisions of article six-a, chapter seventeen-a of this
code, or any agreement hereinafter amended or entered into
betwecen a dealer and manufacturer which would transfer to
the dealer any duty, or all or any part of the cost of perform-
ing any duty imposed on the manufacturer by the provisions
of this article, or which would directly or indirectly charge
the dealer for or reduce the payment or reimbursement due
the dealer for performing work or furnishing parts required
by this article to be provided by either the dealer or manu-
facturer, so as to shift to the dealer all or any part of the cost
of the manufacturer’s compliance with this article, to be
against public policy, void and unenforceable.

§46A-6A-2. Definitions. -

1

When used in this article, the following words, terms and
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phrases shall have the meaning ascribed to them, except
where the context indicates a different meaning:

(1) “Consumer” means the purchaser, other than for pur-
poses of resale, of a new motor vehicle purchased in this
state, used primarily for personal, family or household pur-
poses, a person to whom the new motor vehicle is transferred
for the same purposes during the duration of an express war-
ranty applicable to the motor vehicle and any other person
entitled by the terms of the warranty to enforce the obligations
of the warranty;

(2) “Manufacturer” means a person engaged in the busi-
ness of manufacturing, assembling or distributing motor ve-
hicles, who will, under normal business conditions during the
year, manufacture, assemble or distribute to dealers at least
ten new motor vehicles;

(3) “Manufacturer’s express warranty” and “warranty”
mean the written warranty of the manufacturer of a new motor
vehicle of its condition and fitness for use, including any terms
or conditions precedent to the enforcement of obligations
under that warranty; and

(4) “Motor vehicle” means any passenger automobile sold
in this state, including pickup trucks and vans subject to regis-
tration as a Class A motor vehicle under the provisions of
article ten, chapter seventeen-a of this code, and any self-
propelled motor vehicle chassis of motor homes sold in this
state subject to registration as a Class A or Ciass B motor ve-
hicle under the provisions of article ten, chapter seventeen-a
of this code.

§46A-6A-3. Manufacturer’s duty to repair or replace new motor
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vehicles.

(a) If a new motor vehicle purchased in this state on or after
the first day of January, one thousand nine hundred eighty-four,
does not conform to all applicable express warranties and the
consumer reports the nonconformity to the manufacturer, its
agent or its authorized dealer during the term of the express
warranties or during the period of one year following the date
of original delivery of the new motor vzhicle to a consumer,
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whichever is the later date, the manufacturer, its agent or its au-
thorized dealer shall make the repairs necessary to conform the
vehicle to the express warranties, notwithstanding the fact that
the repairs are made after the expiration of the warranty term.

(b) If the manufacturer, its agents or its authorized dealer
are unable to conform the new motor vehicle to any applic-
able express warranty by repairing or correcting any defect
or condition which substantially impairs the use or market
value of the motor vehicle to the consumer after a reasonable
number of attempts, the manufacturer shall replace the new
motor vehicle with a comparable new motor vehicle which
does conform to the warranties.

§46A-6A-4. Civil action by consumer.
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(a) If the nonconformity results in substantial impairment
to the use or market value of the new motor vehicle and the
manufacturer has not replaced the nmew motor vehicle pur-
suant to the provisions of section three of this article, or if
the nonconformity exists after a reasonable number of at-
tempts to conform the new motor vehicle to the applicable
express warranties, the consumer shall have a cause of action
against the manufacturer in the circuit court of any county
having venue.

(b) In any action under this section, the consumer may be
awarded all or any portion of the following:

(1) Revocation of acceptance and refund of the purchase
price, including, but not limited to, sales tax, license and
registration fees, and other reasonable expenses incurred for
the purchase of the new motor vehicle, or if there be no such
revocation of acceptance, damages for diminished value of
the motor vehicle;

(2) Damages for the cost of repairs reasonably required to
conform the motor vehicle to the express warranty;

(3) Damages for the loss of use, annoyance or inconve-
nience resulting from the nonconformity, including, but not
limited to, reasonable expenses incurred for replacement
transportation during any period when the vehicle is out of
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service by reason of the nonconformity or by reason of re-
pair; and

(4) Reasonable attorney fees.

(c) It is an affirmative defense to any claim under this
section (i) that an alleged nonconformity does not substan-
tially impair the use or market value or (ii) that a noncon-
formity is the result of abuse, neglect or unauthorized modi-
fications or alterations of a motor vehicle by anyone other
than the manufacturer, its agent or its authorized dealer.

(d) An action brought under this section by the consumer
must be commenced within one year of the expiration of the
express warranty term.

(e) The cause of action provided for in this section shall
be available only against the manufacturer.

§46A-6A-5. Presumption of reasonable number of attempts; ex-
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tension of warranty term when repair services un-
available.

(a) It is presumed that a reasonable number of attempts
have been undertaken to conform a new motor vehicle to the
applicable express warranties, if the same nonconformity has
been subject to repair three or more times by the manufac-
turer, its agents or its authorized dealers within the express
warranty term or during the period of one year following the
date of original delivery of the motor vehicle to the consumer,
whichever is the earlier date, and the noncenformity con-
tinues to exist, or the vehicle is out of service by reason of
repair for a cumulative total of thirty or more calendar days
during the term or during the one-year period, whichever is
the earlier date.

(b) If the nonconformity results in a condition which is
likely to cause death or serious bodily injury if the vehicle is
driven, it is presumed that a reasonable number of attempts
have been undertaken to conform the vehicle to the applicable
express warranties if the nonconformity has been subject to
repair at least once by the manufacturer within the express
warranty term or during the period of one year following the
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date of original delivery of the motor vehicle to a consumer,
whichever is the earlier date, and the nonconformity contin-
ues to exist.

{c) The presumption that a reasonable number of attempts
have been undertaken to conform a new motor vehicle to the
applicable express warranties applies against a manufacturer
only if the manufacturer has received prior written notifica-
tion from or on behalf of the consumer and has had at least
one opportunity to cure the defect alleged.

(d) The term of an express warranty, the one-year period
and the thirty-day period shall be extended by any period of
time during which repair services are not available to the
consumer because of a war, invasion, strike or fire, flood or
other natural disaster.

§46A-6A-6. Written statement to be provided to consumer.
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At the time of purchase, the manufacturer, either directly
or through its agent or its authorized dealer, must provide
the consumer a written statement on a separate piece of
paper, in ten point all capital type, in substantially the follow-
ing form: “IMPORTANT: IF THIS VEHICLE IS DEFEC-
TIVE, YOU MAY BE ENTITLED UNDER STATE LAW
TO A REPLACEMENT OR TO COMPENSATION. HOW-
EVER, TO BE ENTITLED TO A REPLACEMENT OR
TO COMPENSATION, YOU MUST FIRST NOTIFY THE
MANUFACTURER OF THE PROBLEM IN WRITING
AND PROVIDE THE MANUFACTURER AN OPPOR-
TUNITY TO REPAIR THE VEHICLE.”

§46A-6A-7. Resale of returned motor vehicle.
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If a new motor vehicle has been returned under section
three of this article or a similar statute of another state, it
may not be resold in this state unless the manufacturer cor-
rects the nonconformity and provides the consumer with a
written stalement on a separate piece of paper in ten point all
capital type, in substantially the following form: “IMPOR-
TANT: THIS VEHICLE WAS RETURNED TO THE
MANUFACTURER BECAUSE IT DID NOT CONFORM
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TO THE MANUFACTURER'S EXPRESS WARRANTY
AND THE NONCONFORMITY WAS NOT CURED
WITHIN A REASONABLE TIME AS PROVIDED BY
WEST VIRGINIA LAW.”: Provided, That no manufacturer
shall require by agreement or otherwise, either directly or
indirectly, that any of its authorized dealers in this state ac-
cept such a motor vehicle for resale.

§46A-6A-8. Third party dispute resolution process; attorney gen-

P
OO0 ~IA W

— et b
N -

NN NNDNDRNDN = =
00~ A WNROWOO WK

™~
0

eral to promulgate rules and regulations.

(a) The attorney general of the state of West Virginia shall
promulgate rules and regulations for the establishment and
qualification of a third party dispute mechanism or mecha-
nisms for the resolution of warranty disputes between the
consumer and the manufacturer, its agent or its authorized
dealer. Such mechanisms shall be under the supervision of
the division of consumer protection in the office of the at-
torney general, and shall meet or exceed the minimum re-
quirements of the informal dispute settlement mechanism
as provided by the Magnuson-Moss Warranty Federal Trade
Commission Improvement Act (Public Law 93-637) and
rules and regulations lawfully promulgated thercunder effec-
tive the first day of January, one thousand nine hundred
eighty-four.

(b) If a qualified third party dispute resolution process
exists and the consumer receives timely notification in writ-
ing of the availability of the third party process with a de-
scription of its operation and effect, the cause of action under
section four of this article may not be asserted by the con-
sumer until after the consumer has initially resorted to the
third party process. Notification of the availability of the
third party process must be timely to the consumer. If a quali-
fied third party dispute resolution process does not exist, or
if the consumer is dissatisfied with the third party decision,
or if the manufacturer, its agent or its authorized dealer fails
to promptly fulfill the terms of the third party decision, the
consumer may assert a cause of action under section four of
this article.

(c) Any period of limitation of actions under any federal

-
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or West Virginia laws with respect to any consumer shall be
tolled for the period between the date a complaint is filed
with a third party dispute resolution process and the date of
its decision or the date before which the manufacturer, its
agent or its authorized dealer is required by the decision to
fulfill its terms, whichever occurs later.

§46A-6A-9. Other remedies available.

1
2
3

Nothing in this article shall be construed to limit any right
or remedy which is otherwise available to a consumer or
authorized dealer of a manufacturer under any other law.

it
>

CHAPTER 41

{H. B. 1479—By Delegate Murensky and Delegate Smith)

[Passed March 10, 1984; in effect ninety days [rom passage. Approved by the Governor.]

AN ACT to amend and reenact section fifteen, article one, chapter

thirty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; to amend and reenact section
thirteen, article four, chapter thirty-three of said code; to amend
and reenact section four, article nine, chapter forty-seven
of said code; and tc amend and reenact sections thirty-one and
thirty-three, article three, chapter fifty-six of said code, all re-
lating to fecs charged by the secretary of state for acceptance of
service of legal process upon resident corporations, certain non-
resident corporations, unlicensed insurers, limited partnerships,
nonresident motorists and other nonresidents having certain con-
tacts with this state.

Be it enacted by the Legislature of West Virginia:

That section fifteen, article one, chapter thirty-one of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted; that section thirteen, article four, chapter
thirty-three of said code be amended and reenacted; that section

four,

article nine, chapter forty-seven of said code be amended and

reenacted; and that sections thirty-one and thirty-three, article
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chapter fifty-six of said code be amended and reenacted,

all to read as follows:

Chapter
31. Corporations.
33. Insurance.
47. Regulation of Trade.

56.

Pleading and Practice.
CHAPTER 31. CORPORATIONS.

ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS.

§31-1
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-15. Secretary of state constituted attorney-in-fact for all

corporations; manner of acceptance or service of
notices and process upon secretary of state; what con-
stitutes conducting affairs or doing or fransacting
business in this state for purposes of this section.

The secretary of state is hereby constituted the attorney-in-
fact for and on behalf of every corporation created by virtue of
the laws of this state and every foreign corporation authorized
to conduct affairs or do or transact business herein pursuant
to the provisions of this article, with authority to accept
service of notice and process on behalf of every such corpora-
tion and upon whom service of notice and process may be
made in this state for and upon every such corporation. No
act of such corporation appointing the secretary of state such
attorney-in-fact shall be necessary. Immediately after being
served with or accepting any such process or notice, of which
process or notice two copies for each defendant shall be fur-
nished the secretary of state with the original notice or process,
together with a fee of five dollars, the secretary of state shall
file in his office a copy of such process or notice, with a note
thereon endorsed of the time of service, or acceptance, as the
case may be, and transmit one copy of such process or notice
by registered or certified mail, return receipt requested, to the
person to whom notice and process shall be sent, whose name
and address were last furnished to the state officer at the time
authorized by statute to accept service of notice and process
and upon whom notice and process may be served; and if no
such person has been named, to the principal office of the
corporation at the address last furnished to the state officer
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at the time authorized by statute to accept service of pro-
cess and upon whom process may be served, as required by
law. No process or notice shall be served on the secretary of
state or accepted by him less than ten days before the return
day thereof. Such corporation shall pay the annual fee pre-
scribed by article twelve, chapter eleven of this code for the
services of the secretary of state as its attorney-in-fact.

Any foreign corporation which shall conduct affairs or
do or transact business in this state without having been
authorized so to do pursuant to the provisions of this article
shall be conclusively presumed to have appointed the secre-
tary of state as its attorney-in-fact with authority to accept
service of notice and process on behalf of such corporation
and upon whom service of notice and process may be made
in this state for and upon every such corporation in any action
or proceeding described in the next following paragraph of
this section. No act of such corporation appointing the sec-
retary of state as such attorney-in-fact shall be necessary.
Immediately after being served with or accepting any such
process or notice, of which process or notice two copies for
each defendant shall be furnished the secretary of state with
the original notice or process, together with a fee of five dollars,
the secretary of state shall file in his office a copy of such
process or notice, with a note thereon endorsed of the time
of service or acceptance, as the case may be, and transmit
one copy of such process or notice by registered or certified
mail, return receipt requested, to such corporation at the
address of its principal office, which address shall be stated
in such process or notice. Such service or acceptance of such
process or notice shall be sufficient if such return receipt shall
be signed by an agent or employee of such corporation, or the
registered or certified mail so sent by the secretary of state is
refused by the addressee and the registered or certified mail
is returned to the secretary of state, or to his office, showing
thereon the stamp of the United States postal service that
delivery thereof has been refused, and such return receipt or
registered or certified mail is appended to the original process
or notice and filed therewith in the clerk’s office of the court
from which such process or notice was issued. No process or
notice shall be served on the secretary of state or accepted by
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him less than ten days before the return date thereof. The court
may order such continuances as may be reasonable to afford

each defendant opportunity to defend the action or proceed-
ings.

For the purpose of this section, a foreign corporation not
authorized to conduct affairs or do or transact business in this
state pursuant to the provisions of this article shall neverthe-
less be deemed to be conducting affairs or doing or trans-
acting business herein (a) if such corporation makes a contract
to be performed, in whole or in part, by any party thereto, in
this state, (b) if such corporation commits a tort in whole or
in part in this state, or (c) if such corporation manufactures,
sells, offers for sale or supplies any product in a defective
condition and such product causes injury to any person or
property within this state notwithstanding the fact that such
corporation had no agents, servants or employees or con-
tacts within this state at the time of said injury. The making
of such contract, the committing of such tort or the manu-
facture or sale, offer of sale or supply of such defective product
as hereinabove described shall be deemed to be the agree-
ment of such corporation that any notice or process served
upon, or accepted by, the secretary of state pursuant to the
next preceding paragraph of this section in any action or
proceeding against such corporation arising from, or growing
out of, such contract, tort, or manufacture or sale, offer of
sale or supply of such defective product shall be of the same
legal force and validity as process duly served on such cor-
poration in this state,

CHAPTER 33. INSURANCE.

ARTICLE 4. GENERAL PROVISIONS.

§33-4-13. Service of process on unlicensed insurers.

I R W

(a) The purpose of this section is to subject certain in-
surers to the jurisdiction of the courts of this state in suits
by or on behalf of insureds or beneficiaries under certain
insurance contracts and to subject said insurers to the juris-
diction of the courts of this state in suits by or on behalf of
the insurance commissioner of West Virginia. The Legislature
declares that it is a subject of concern that certain insurers,
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while not licensed to transact insurance in this state, are solicit-
ing the sale of insurance and selling insurance to residents of
this state, thus presenting the insurance commissioner with
the problem of resorting to courts of foreign jurisdictions for
the purpose of enforcing the insurance laws of this state for
the protection of our citizens. The Legislature declares that
it is also a subject of concern that many residents of this state
hold policies of insurance issued or delivered in this state by
insurers while not licensed to transact insurance in this state,
thus presenting to such residents the often insuperable ob-
stacle of resorting to distant fora for the purpose of asserting
legal rights under such policies. In furtherance of such state
interest, the Legislature herein provides a method of sub-
stituted service of process upon such insurers and declares
that in so doing it exercises its powers to protect its residents
and to define, for the purpose of this section, what constitutes
transacting insurance in this state, and also exercises powers
and privileges available to the state by virtue of public law
number fifteen, seventy-ninth Congress of the United States,
chapter twenty, first session, Senate number three hundred
forty, as amended, which declares that the business of in-
surance and every person engaged therein shall be subject to
the laws of the several states.

(b) (1) Any of the following acts in this state, effected by
mail or otherwise, by an unlicensed foreign or alien insurer:
(i) The issuance or delivery of contracts of insurance to resi-
dents of this state or to corporations authorized to do business
therein, (ii) the solicitation of applications for such contracts,
(iii) the collection of premiums, membership fees, assessments
or other considerations for such contracts, or (iv) any other
transaction of business, is equivalent to and shall constitute
an appointment by such insurer of the secretary of state and
his successor in office, to be its true and lawful attorney, upon
whom may be served all lawful process in any action, suit or
proceeding instituted by or on behalf of an insured or bene-
ficiary arising out of any such contract of insurance, and in
any action, suit or proceeding which may be instituted by the
insurance commissioner in the name of any such insured or
beneficiary or in the name of the state of West Virginia, and
any such act shall be signification of its agreement that such
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service of process is of the same legal force and validity as
personal service of process in this state upon such insurer.

(2) Such service of process upon any such insurer in any
such action or proceeding in any court of competent jurisdic-
tion of this state may be made by serving the secrstary of
state or his chief clerk with two copies and an original thereof
and the payment to him of a fee of five dollars. The secretary
of state shall forward a copy of such process by registered or
certified mail to the defendant at its last-known principal
place of business and shall keep a record of all process so
served upon him. Such service of process is sufficient,
provided notice of such service and a copy of the process are
sent within ten days thereafter by or on behalf of the plain-
tiff to the defendant at its last-known principal place of busi-
ness by registered or certified mail with return receipt re-
quested. The plaintiff shall file with the clerk of the court in
which the action is pending, or with the judge or justice of
such court in case there be no clerk, an affidavit of com-
pliance herewith, a copy of the process and either a rcturn
receipt purporting to be signed by the defendant or a persen
qualified to receive its registered or certified mail in accord-
ance with the rules and customs of the post-office depariment;
or, if acceptance was refused by the defendant or its agent,
the original envelope bearing a notation by the postal auther-
ities that receipt was refused. Service of process so made shall
be deemed to have been made within the territorial jurisdic-
tion of any court in this state.

(3) Service of process in any such action, suit or procecding
shall in addition to the manner provided in subdivision (2) of
this subsection (b) be valid if served upon any person within
this state who, in this state on behalf of such insurer, is

(A) Soliciting insurance, or

(B) Making, issuing or delivering any contract of insur-
ance, or

(C) Collecting or receiving any premium, membership fee,
assessment or other consideration for insurance: Provided,
That notice of such service and a copy of such process are
sent within ten days thereafter, by or on behalf of the plain-
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tiff to the defendant at the last-known principal place of
business of the defendant, by registered or certified mail
with return receipt requested. The plaintiff shall file with the
clerk of the court in which the action is pending, or with the
judge or justice of such court in case there be no clerk, an
affidavit of compliance herewith, a copy of the process and
either a return receipt purporting to be signed by the defen-
dant or a person qualified to receive its registered or certified
mail in accordance with the rules and customs of the post-
office department; or, if acceptance was refused by the defen-
dant or its agent, the original envelope bearing a notation by
the postal authorities that receipt was refused.

(4) The papers referred to in subdivisions (2) and (3) of
this subsection (b) shall be filed within thirty days after the
return receipt or other official proof of delivery or the original
envelope bearing a notation of refusal, as the case may be, is
received by the plaintiff. Service of process shall be complete
ten days after such process and the accompanying papers are
filed in accordance with this section,

(5) Nothing in this section contained shall limit or abridge
the right to serve any process, notice or demand upon any
insurer in any other manner now or hereafter permitied by
law.

(¢) (1) Before any unlicensed foreign or alien insurer shall
file or cause to be filed any pleading in any action, suit or
proceeding instituted against it, such unlicensed insurer shall
either (i) deposit with the clerk of the court in which such
action, suit or proceeding is pending, cash or securities or file
with such clerk a bond with good and sufficient sureties, to
be approved by the court, in an amount to be fixed by the
court sufficient to secure the payment of any final judgment
which may be rendered in such action: Provided, That the
court may in its discretion make an order dispensing with
such deposit or bond where the auditor of the state shall have
certified to such court that such insurer maintains within this
state funds or securities in trust or otherwise sufficient and
available to satisfy any final judgment which may be entered
in such action, suit or proceeding; or (ii) procure a license to
transact insurance in this state.
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(2) The court in any action, suit or proceeding in which
service is made in the manner provided in subdivision (2) or
(3), subsection (b) of this section may, in its discretion, order
such postponement as may be necessary to afford the defen-
dant reasonable opportunity to comply with the provisions of
subdivision (1) of this subsection (c) and to defend such action.

(3) Nothing in subdivision (1) of this subsection (c) is to
be construed to prevent an unlicensed foreign or alien insurer
from filing a motion to set aside service thereof made in the
manner provided in subdivision (2) or (3), subsection (b) of
this section on the grounds either (i) that such unlicensed in-
surer has not done any of the acts enumerated in subdivision
(1), subsection (b) of this section, or (ii) that the person on
whom service was made pursuant to subdivision (3), sub-
section (b) of this section was not doing any of the acts
therein enumerated.

(d) In any action against an unlicensed foreign or alien
insurer upon a contract of insurance issued or delivered in
this state to a resident thereof or to a corporation authorized to
do business therein, if the insurer has failed for thirty days
after demand prior to the commencement of the action to
make payment in accordance with the terms of the contract,
and it appears to the court that such refusal was vexatious
and without reasonable cause, the court may allow to the
plaintiff a reasonable atterney’s fee and include such fee in
any judgment that may be rendered in such action. Such fee
shall not exceed twelve and one-half percent of the amount
which the court finds the plaintiff is entitled to recover against
the insurer, but in no event shall such fee be less than twenty-
five dollars. Failure of an insurer to defend any such action
shall be deemed prima facie evidence that its failure to make
payment was vexatious and without reasonable cause.

(e) The provisions of this section shall not apply to any
suit, action or proceeding against any unlicensed foreign or
alien insurer arising out of any contract of excess line insur-
ance effected in accordance with article twelve of this chapter
where any such contract contains a provision designaling the
auditor or secretary of state its true and lawful attorney upon
whom may be served all lawful process in any action, suit or
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164 proceeding instituted by or on behalf of an insured or bene-
165 ficiary arising out of such contract of insurance.

CHAPTER 47. REGULATION OF TRADE.
ARTICLE 9. UNIFORM LIMITED PARTNERSHIP ACT.

§47-9-4. Secretary of state constituted attorney-in-fact for all
limited partnerships; manner of acceptance or ser-
vice of notice and process upon secretary of state;
what constitutes conducting affairs or doing or trans-
acting business in this state for purposes of this section.

1 The secretary of state is hereby constituted the attorney-in-
2 fact for and on behalf of every limited partnership created by
3 virtue of the laws of this state and every foreign limited part-
4 nership authorized to conduct affairs or do or transact busi-
5 ness herein pursuant to the provisions of this article, with
6 authority to accept service of notice and process on behalf of
7 every such limited partnership and upon whom service of
8 notice and process may be made in this state for and upon
9 every such limited partnership. No act of such limited part-
10 nership appointing the secretary of state such attorney-in-fact
11 shall be necessary. Immediately after being served with or
12 accepting any such process or notice, of which process or
13 notice two copies for each defendant shall be furnished the
14 secretary of state with the original notice or process, together
15 with a fee of five dollars, the secretary of state shall file in
16 his office a copy of such process or notice, with a note there-
17 on endorsed of the time of service or acceptance, as the case
18 may be, and transmit one copy of such process or notice by
19 registered or certified mail, return receipt requested, to the
20 person to whom notice and process shall be sent, whose name
21 and address were last furnished to the state officer at the time
22 authorized by statute to accept service of notice and process
23 and upon whom notice and process may be served; and if no
24 such person has been named, to the principal office of the
25 limited partnership at the address last furnished to the state
26 officer at the time authorized by statute to accept service of
27 process and upon whom process may be served, as required
28 by law. No process or notice shall be served on the secretary
29 of state or accepted by him less than ten days before the
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return day thereof. Such limited partnership shall pay the
annual fee prescribed by article twelve, chapter eleven of this

code for the services of the secretary of state as its attorney-
in-fact.

Any foreign limited partnership which shall conduct affairs
or do or transact business in this state without having been
authorized so to do pursuant to the provisions of this article
shall be conclusively presumed to have appointed the secretary
of state as its attorney-in-fact with authority to accept service
of notice and process on behalf of such limited partnership
and upon whom service of notice and process may be made in
this state for and upon every such limited partnership in any
action or proceeding described in the next following paragraph
of this section. No act of such limited partnership appointing
the secretary of state as such attorney-in-fact shall be neces-
sary. Immediately after being served with or accepting any
such process or notice, of which process or notice two copies
for each defendant shall be furnished the secretary of state
with the original notice or process, together with a fee of five
dollars, the secretary of state shall file in his office a copy of
such process or notice, with a note thereon endorsed of the
time of service or acceptance, as the case may be, and trans-
mit one copy of such process or notice by registered or certi-
fied mail, return receipt requested, to such limited partnership
at the address of its principal office, which address shall be
stated in such process or notice. Such service or acceptance of
such process or notice shall be sufficient if such return receipt
shall be signed by an agent or employee of such limited part-
nership, or the registered or certified mail so sent by the secre-
tary of state is refused by the addressee and the registered or
certified mail is returned to the secretary of state, or to his
office, showing thereon the stamp of the United States postal
service that delivery thereof has been refused, and such return
receipt or registered or certified mail is appended to the
original process or notice and filed therewith in the clerk’s
office of the court from which such process or notice was
issued. No process or notice shall be served on the secretary
of state or accepted by him less than ten days before the re-
turn date thereof. The court may order such continuances as
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may be reasonable to afford each defendant opportunity to
defend the action or proceedings.

For the purpose of this section, a foreign limited partner-
ship not authorized to conduct affairs or do or transact busi-
ness in this state pursuant to the provisions of this article shall
nevertheless be deemed to be conducting affairs or doing or
transacting business herein (a) if such limited partnership
makes a contract to be performed, in whole or in part, by any
party thereto in this state, (b) if such limited partnership
commits a tort in whole or in part in this state, or (¢) if such
limited partnership manufactures, sells, offers for sale or sup-
plies any product in a defective condition and such product
causes injury to any person or property within this state not-
withstanding the fact thai such limited partnership had no
agents, servants or employees or contacts within this state at
the time of said injury. The making of such contract, the
committing of such tort or the manufacture or sale, offer of
sale or supply of such defective product as hereinabove de-
scribed shall be deemed to be the agreement of such limited
partnership that any notice or process served upon, or accepted
by, the secretary of state pursuant to the next preceding para-
graph of this section in any action or proceeding against such
limited partnership arising from or growing out of such con-
tract, tort or manufacture or sale, offer of sale or supply of
such defective product shall be of the same legal force and
validity as process duly scrved on such limited partnership in
this state.

CHAPTER 56. PLEADING AND PRACTICE.

ARTICLE 3. WRITS, PROCESS AND ORDER OF PUBLICATION,

§56-3-31. Actions by or apainst nonresident operators of motor vehicles in-

volved in highway accidents or their administrators, etc.

§56-3-33. Actions by or acainst nonresident persons having certain contracts

with this state; authorizing secretary of slale to receive process;
bond and fees; service of process: definitions; retroactive ap-
plication.

§56-3-31. Actions by or against nonresident operators of motor

vehicles involved in highway accidents or their ad-
ministrators, etc.
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The operation by a nonresident, or by his duly authorized
agent, of a motor vehicle upon a public street, road or high-
way of this state shall be deemed equivalent to an appoint-
ment by such nonresident of the secretary of state, or his
successor in office, to be his true and lawful attorney, or the
true and lawful attorney of his administrator, administratrix,
executor or executrix in the event said nonresident is a
natural person and dies, upon whom may be served all law-
ful process in any action or proceeding against him or if a
natural person against his administrator, administratrix, exe-
cutor or executrix, in any court of record in this state, includ-
ing an action or proceeding brought by a nonresident plaintiff
or plaintiffs, growing out of any accident or collision in which
such nonresident may be involved while so operating or so
permitting to be operated a motor vehicle on any such street,
road or highway, and such operation shall be a signification
of his agreement that any such process against him, or if a
natural person against his administrator, administratrix, execu-
tor or executrix, which is served in the manner hereinafter pro-
vided, shall be of the same legal force and validity as though
said nonresident or if a natural person his administrator, ad-
ministratrix, executor or executrix were personally served with
a summons and complaint within this state.

Any such action or proceeding may be instituted, continued
or maintained on behalf of or against the administrator, ad-
ministratrix, executor or executrix of said nonresident who
dies during or subsequent to said operation of a motor vehicle
by such nonresident or his duly authorized agent.

(a) At the time of filing a complaint and before a summons
is issued thereon, the plaintiff, or someone for him, shall
execute a bond in the sum of one hundred dollars before the
clerk of the court, with surety to be approved by said clerk,
conditioned that on failure of the plaintiff to prevail in the
action that he will reimburse the defendant, or cause him to be
reimbursed, the necessary expense incurred by him in and
about the defense of the action in this state, and upon the issue
of a summons the clerk will certify thereon that said bond has
been given and approved. Service shall be made by leaving the
original and two copies of both the summons and complaint

4l i
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with the certificate aforesaid of the clerk thereon, and a fee of
five dollars with said secretary of state, or in his office, and
said service shall be sufficient upon said nonresident or if a
natural person his administrator, administratrix, executor or
executrix: Provided, That notice of such service and a copy of
the summons and complaint shall forthwith be sent by regis-
tered or certified mail, return receipt requested, by said secre-
tary of state to the defendant, and the defendant’s return re-
ceipt signed by himself or his duly authorized agent or the
registered or certified mail so sent by said secrétary of state is
refused by the addrcssee and the registered or certified mail
is returned to said secretary of state, or to his office, showing
thereon the stamp of the post-office department that delivery
has been refused, is appended to the original summons and
complaint and filed therewith in the clerk’s office of the court
from which process issued. The court may order such con-
tinuances as may be reasonable to afford the defendant op-
portunity to dcfend the action.

(b) The fec of five dollars, remitted to the sccretary of
state at the time of service, shall be taxed in the costs of the
procceding and the secretary of state shall pay into the state
treasury all funds so coming into his hands from such service.
The secretary of state shall keep a record in his office of all
such process and the day and hour of service thereof.

(c) The following words and phrases, when used in this
article, shall. for the purpose of this article and unless a dif-
ferent intent on the part of the Legislature be apparent from
the context, have the following meanings:

(1) “Duly authorized agent” means and includes among
others & person who operates a motor vehicle in this state for
a nonresident as defined in this section and chapter, in pur-
suit of business, plcasure or otherwise, or who comes into this
state and operates a motor vchicle therein for, or with the
knowledge or acquicscence of, such nonresident; and includes
among others a member of the family of such nonresident or
a person who, at the residence, place of business or post
office of such nonresident, usually receives and receipts for
mail addressed to such nonresident.
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(2) “Motor vehicle” means and includes any self-propelled

vehicle, including motorcycle, tractor and trailer, not operated
exclusively upon stationary tracks.

(3) “Nonresident” means any person who is not a resident
of this state or resident who has moved from the state sub-
sequent to said accident or collision, and among others in-
cludes a nonresident firm, partnership, corporation or volun-
tary association, or a firm, partnership, corporation or volun-

tary association that has moved from the state subsequent to
said accident or collision.

(4) “Nonresident plaintiff or plaintiffs” means a nonresi-
dent who institutes an action in a court in this state having

jurisdiction against a nonresident in pursuance of the pro-
visions of this article.

(5) “Street,” “road” or “highway” means the entire width
between property lines of every way or place of whatever
nature when any part thereof is open to the use of the public,
as a matter of right, for purposes of vehicular traffic.

(d) The provision for service of process herein is cumulative
and nothing herein contained shall be construed as a bar to the
plaintiff in any action from having process in such action
served in any other mode and manner provided by law.

§56-3-33. Actions by or against nonresident persons having certain

— O Yo AW
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contracts with this state; authorizing secretary of state
to rececive process; bond and fees; service of process;
definitions; retroactive applicatjon.

(a) The engaging by a nonresident, or by his duly autho-
rized agent, in any one or more of the acts specified in sub-
divisions (1) through (7) of this subsection shall be deemed
equivalent to an appointment by such nonresident of the
secretary of state, or his successor in office, to be his true and
lawful attorney upon whom may be served all lawful process
in any action or proceeding against him, in any circuit court
in this state, including an action or proceeding brought by a
nonresident plaintiff or plaintiffs, for a cause of action arising
from or growing out of such act or acts, and the engaging in
such act or acts shall be a signification of such nonresident’s
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agreement that any such process against him, which is served
in the manner hereinafter provided, shall be of the same legal
force and validity as though such nonresident were personally
served with a summons and complaint within this state:

(1) Transacting any business in this state;
(2) Contracting to supply services or things in this state;

(3) Causing tortious injury by an act or omission in this
state;

(4) Causing tortious injury in this state by an act or omis-
sion outside this state if he regularly does or solicits business,
or engages in any other persistent course of conduct, or derives
substantial revenue from goods used or consumed or services
rendered in this state;

(5) Causing injury in this state to any person by breach of
warranty expressly or impliedly made in the sale of goods out-
side this state when he might reasonably have expected such
person to use, consume or be affected by the goods in this
state: Provided, That he also regularly does or solicits business,
or engages in any other persistent course of conduct, or de-
rives substantial revenue from goods used or consumed or
services rendered in this state;

(6) Having an interest in, using or possessing real property
in this state; or

(7) Contracting to insure any person, property or risk
located within this state at the time of contracting.

(b) When jurisdiction over a nonresident is based solely
upon the provisions of this section, only a cause of action
arising from or growing out of one or more of the acts specified
in subdivisions (1) through (7), subsection (a) of this section
may be asserted against him.

(c) At the time of filing a complaint and before a summons
is issued thereon, the plaintiff, or someone for him, shall
execute a bond in the sum of one hundred dollars before the
clerk of the court, with surety to be approved by said clerk,
conditioned that on failure of the plaintiff to prevail in the
action or proceeding that he will reimburse the defendant, or
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cause him to be reimbursed, the necessary taxable costs in-
curred by him in and about the defecnse of the action or pro-
ceeding in this state, and upon the issuance of a summons, the
clerk shall certify thereon that such bond has been given and
approved. Service shall be made by leaving the original and
two copies of both the summons and the complaint with the
certificate aforesaid of the clerk thereon, and a fee of five
dollars with the secretary of state, or in his office, and such
service shall be sufficient upon such nonresident: Provided,
That notice of such service and a copy of the summons and
complaint shall forthwith be sent by registered or certified
mail, return receipt requested, by the secretary of state to the
defendant and the defendant’s return receipt signed by himself
or his duly authorized agent or the registered or certified mail
so sent by the secretary of state which is refused by the ad-
dressee and which registered or certified mail is returned to
the secretary of state, or to his office, showing thereon the
stamp of the post-office department that delivery has been
refused, shall be appended to the original summons and com-
plaint and filed therewith in the clerk’s office of the court
from which process issued. If any defendant served with sum-
mons and complaint fails to appear and defend within thirty
days of service, judgment by default may be rendered against
him at any time thereafter. The court may order such contin-
uances as may be reasonable to afford the defendant oppor-
tunity to defend the action or proceeding.

(d) The fee of five dollars, remitted to the secretary of
state at the time of service, shall be taxed in the costs of the
action or proceeding and the secretary of state shall pay into
the state treasury all funds so coming into his hands from
such service. The secretary of state shall keep a record in his
office of all such process and the day and hour of service
thereof.

(e) The following words and phrases, when used in this
section, shall for the purpose of this section and unless a dif-
ferent intent be apparent from the context, have the following
meanings:

(1) “Duly authorized agent” means and includes among
others a person who, at the direction of or with the knowledge
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87 or acquiescence of a nonresident, engages in such act or acts
88 and includes among others a member of the family of such
89 nonresident or a person who, at the residence, place of busi-
90 ness or post office of such nonresident, usually receives and
91 receipts for mail addressed to such nonresident.

92 (2) “Nonresident” means any person, other than voluntary
93 unincorporated associations, who is not a resident of this state
94 or a resident who has moved from this state subsequent to
95 engaging in such act or acts, and among others includes a
96 nonresident firm, partnership or corporation or a firm, part-
97 nership or corporation which has moved from this state sub-
98 sequent to any of said such act or acts.

99 (3) “Nonresident plaintiff or plaintiffs” means a nonresident
100 of this state who institutes an action or proceeding in a circuit
101 court in this state having jurisdiction against a nonresident of
102 this state pursuant to the provisions of this section.

103 (f) The provision for service of process herein is cumula-
104 tive and nothing herein contained shall be construed as a bar
105 to the plaintiff in any action or proceeding from having pro-
106 cess in such action served in any other mode or manner pro-
107 vided by the law of this state or by the law of the place in
108  which the service is made for service in that place in an action
109 in any of its courts of general jurisdiction.

110 (g) This section shall not be retroactive and the provisions
111  hereof shall not be available to a plaintiff in a cause of action
112 arising from or growing out of any of said acts occurring prior
113  to the effective date of this section.

CHAPTER 42

(H. B, 1631—By Delegate Bird and Delegate Schifano)
{Passed March 8, 1984; in effect ninety days from passage. Approved by the Governor.]
AN ACT to amend and reenact section four, article seven, chapter

thirty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to industrial loan
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companies; incorporators; corporate structure; stock to be
paid in; use of certain words in name.

Be it enacted by the Legislature of West Virginia:

That section four, article seven, chapter thirty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 7. INDUSTRIAL BANKS AND INDUSTRIAL LOAN COM-
PANIES.

§31-7-4. Incorporators; name; minimum capital stock; voting rights
of classes of stack; common stock to be paid in before
business commenced; use of certain words in corporate
nsme prohibited.

(2) In the case of an industrial loan company, any
number of persons may become an industriai loan company on
the terms and conditions and subject to the liabilities prescribed
in this article. The name of any industrial loan company
formed under this article shall not contain the words “savings”
or “savings and loan” and shall not be that of any other
existmg corporation of this state: Provided, That any such
corporation heretofore organized which uses the words
“savings and loan™ as a part of its corporate name shall be
10 authorized to continue to use such words. The capital stock
11 of any such corporation shall not be less than twenty-five
12 thousand dollars, and shall consist of shares of common stock.
13 The voting power and control of the corporation during its life
14 shall be vested in the common stock only if more than one
15 class of stock is to be issued. Such common stock, with which
16 it will commence business, shall be paid in before such corpora-
17 tion shall be authorized to engage in business, except such
18 business as is incidental and necessarily preliminary to its or-
19 ganization.

O oo~ AW -

20 (b) In the case of an industrial bank, any number of
21 vpersons, not fewer than five, citizens of this state, may
22 become an industrial bank on the terms and conditions and
23 subject to the liabilities prescribed by this article and the
24 provisions of article four, chapter thirty-one-a of this code
25 subject to such exceptions contained in this article. The
26 name of any industrial bank formed under the provisions of
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this subsection shall be “Industrial Banking Corporation,”
and shall include no other words except a trading area,
community, city, county or other local identity approved
by the board. The capital stock requirements of any such
industrial bank shall be the same as those prescribed in
subsections (a) and (c), section three, article four, chapter
thirty-one-a of this code. The voting power and control of
any industrial bank shall be vested in the common stock
only and such corporations shall issue but one class of stock.
Such common stock with which it will commence business shall
be paid in before such corporation shall be authorized to
engage in business as an industrial bank except such business
as is incidental and necessarily preliminary to its organization.

e
>

CHAPTER 43

(S. B. 461—By Senator Nelsen)

[Passed March 7, 1984; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact section four, article eighteen-b,
chapter thirty-one of the code of West Virginia, one thou-
sand nine hundred thirty-one, as amended, relating
to the West Virginia economic development authority’s
making available state mortgage and industrial develop-
ment investment pool funds for investment in industrial
development; changing required security upon certain
indebtednesses; amount of funds available; changing
minimum interest rate.

Be it enacted by the Legislature of West Virginia:

That section four, article eighteen-b, chapter thirty-one of

the

one,

code of West Virginia, one thousand nine hundred thirty-
as amended, be amended and reenacted to read as follows:

ARTICLE 18B. MORTGAGE AND INDUSTRIAL DEVELOPMENT

INVESTMENT FOOL.

§31-18B-4. West Virginia economic development authority to

make available state mortgage and industrial
development investment pool funds for invest-
ment in industrial development; amount of funds
avatilable; interest rate specified.
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(a) The West Virginia economic development authority
may use for any investments authorized by sections seven
and seven-a, article fifteen, chapter thirty-one of this
code, up to one half of the funds of the state mortgage and
industrial development investment pool: Provided, That
the economic development authority shall deposit with
the treasurer of the state for the credit of the state
mortgage and industrial development pool such notes,
security interests or bonds issued by the economic
development authority evidencing the indebtedness of the
authority to the pool.

(b) Such notes, security interests or bonds issued by
the authority shall be secured by security equal to or
better than the highest rating of at least two or more
nationally recognized rating services such as Standard
and Poor’s, Dun and Bradstreet or Moody’s: Provided,
That notes, security interests or bonds evidencing in-
debtedness of less than two million dollars may be secured
by a letter of credit guarantee issued by a bank having an

unsecured legal lending limit greater than one million
dollars,

(c) The interest rate and the maturity dates of the
notes, security interests or bonds held by the treasurer
for the state mortgage and industrial development in-
vestment pool shall be determined by the economic devel-
opment authority according to the provisions of section
eleven, article fifteen, chapter thirty-one of this code:
Provided, That such interest rate shall not be less than
the prior four-week auction average for thirteen-week
treasury bills as published in the Wall Street Journal and
such rate shall be valid for a term of not more than three
years: Provided, however, That the economic develop-
ment authority may determine a variable rate of interest
to be adjusted no less frequently than semiannually, and
such variable interest rate shall not be less than the prior
four-week auction average for thirteen-week treasury
bills as published in the Wall Street Journal.
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CHAPTER 44

(S. B. 565—By Senator Ash and Senator Harman)

[Passed March 10, 1984; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend article one, chapter twenty-five of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section three-b, relating to maintenance of the closed fa-
cility formerly known as the West Virginia Industrial home
for boys at Grafton and the closed facility formerly known
as the Leckie Center at Leckie.

Be it enacted by the Legislature of West Virginia:

That article one, chapter twenty-five of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated section
three-b, to read as follows:

ARTICLE 1. ORGANIZATION AND INSTITUTIONS.

§25-1-3b. Maintenance of closed facility at Grafton and Leckie.

1
2
3
4
3
6
7
8

9
10
11
12
13

The facility which has heretofore been known as the
West Virginia industrial home for boys at Grafton and the
Leckie Center at Leckie and which is no longer used as a
state correctional institution and lies idle and unoccupied
at the time this section becomes effective shall be main-
tained on a minimal basis and kept secure from trespass
or vandalism by the commissioner of corrections. Such
maintenance and security shall be continued by the com-
missioner of corrections until such time as this property
and its appurtenances are sold or transferred to another
state, county or municipal agency which assumes re-
sponsibility for the maintenance and security of the
facility.
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CHAPTER 45

(Com. Sub. for H. B. 1299—~By Delegate Wiedebusch)

[Passed March 5, 1984; in effcct nincty days from passage. Approved by the Governor.]

AN ACT to amend and reenact section eleven, article four, chapter
twenty-five of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to amend and reenact
sections eight, nine, ten, eleven and twelve, article five, chapter
sixty-one of said code, all relating to jails and penal, correctional
and benevolent institutions and mental health facilities and
offenses relating thereto generally; escape and aiding others to
escape therefrom and various criminal penalties therefor; per-
mitting persons confined in jails to escape and the criminal
penalties therefor; rescue and the criminal penalties therefor;
distinguishing between escapes prior to and after sentencing
in certain cases and the criminal penaities for each; prohibiting
the inducement to escape or the harboring of any inmate or
patient of certain institutions or facilities and providing criminal
penalties therefor; authorizing the return of such inmates or
patients to such institutions or facilities; prohibiting trespassing
or loitering upon the grounds of any such institution or facility
or communicating with any inmate or patient therein and pro-
viding criminal penalties therefor; and prohibiting the purchase
or acceptance of gift of certain property from any inmate or
patient of any such institution or facility; and providing criminal
penalties therefor. '

Be it enacted by the Legislature of West Virginia:

That section eleven, article four, chapter twenty-five of the code
of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted; and that sections eight, nine, ten, eleven
and twelve, article five, chapter sixty-one of said code be amended
and reenacted, all to read as follows:

Chapter
25. Department of Corrections.
61. Crimes and Their Punishment.

CHAPTER 25. DEPARTMENT OF CORRECTIONS.
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ARTICLE 4. CENTERS FOR HOUSING YOUTHFUL MALE LAW OF-
FENDERS.

§25-4-11. Escape; aiding escape.

Should any inmate of a center escape therefrom or from
the custody of an officer or employee of the center, he shall
be guilty of a felony, and, upon conviction thereof, shall be
imprisoned in the penitentiary not less than one nor more
than five years. Any person who knowingly permits or aids
any inmate of such center to escape therefrom or conceals
him with the intent of enabling him to elude pursuit is guilty
of a felony, and, on conviction, shall be punished in a like
manner as provided in this section for an inmate who escapes.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT.

ARTICLE 5, CRIMES AGAINST PUBLIC JUSTICE.

§61-5-8.  Aiding adult or juvenile to escape from detention, imprisonment or
custody; rescue; penalty.

§61-5-9.  Permitting escape; refusal of custody of prisoner; penalties.

§61-5-10. Jail breaking by convicted or unconvicted prisoner; penalties.

§61-5-11. Escapes and aiding in escapes; terms of confinement in addition
to previous sentence.

§61-5-12. Escapes from, and other offenses relating to, state benevolent and
correctional institutions or mental health facilities; penalties.

O o0~ BN

§61-5-8. Aiding adult or juvenile to escape from detention, im-
prisonment or custody; rescue; penalty.

Where any adult or juvenile is lawfully detained in custody
or as an inmate or prisoner in any jail or prison or as a
resident of any juvenile facility or juvenile detention center,
if any other person shall convey anything into the jail, prison,
facility or detention center or other place of custody of such
adult or juvenile with the intent to aid or facilitate such
adult’s or juvenile’s escape or attempted escape therefrom, or
if such other person shall forcibly rescue or attempt to rescue
such adult or juvenile therefrom, such other person shall be
guilty of a felony, and, upon conviction thereof, shall be
confined in the penitentiary not less than one nor more than
five years.

——
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§61-5-9. Permitting escape; refusal of custody of prisoner; penal-
ties.
1 If a jailer or other officer aid or voluntarily suffer a
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priscner convicted or charged with felony to escape from
his custody, he shall be guilty of a felony, and, upon con-
viction, shall be confined in the penitentiary not less than
one nor more than five years. If any such jailer or other
officer negligently, but not voluntarily, suffer a person con-
victed of or charged with felony, or voluntarily or negligently
suffer a person convicted of or charged with an offense not
a felony, to escape from his custody, or willfully refuse to
receive into his custody any person lawfully committed there-
to, he shall be guilty of a misdemeanor, and, upon convic-
tion, shall be confined in jail not less than six months, or be
fined not exceeding one thousand dollars, or both such fine
and confinement.

§61-5-10. Jail breaking by convicted or unconvicted prisoner;
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penalties.

(a) Any person confined in jail on conviction of a criminal
offense, who escapes therefrom by force, violence, or by any
subterfuge, device or deception, shall, if previously sentenced
to confinement in the penitentiary, be guilty of a felony,
and, upon conviction, shall be confined in the penitentiary for
not less than one nor more than five years; and if he be
previously sentenced to confinement in jail, he shall be guilty
of a misdemeanor, and, upon conviction, shall be confined
in jail one year.

(b) If any person be lawfully confined in jail and not
sentenced on conviction of a criminal offense, shall escape
therefrom by any means, such person shall, (i) if he be con-
fined upon a charge of a felony, be guilty of an additional
felony, and, upon conviction thereof, shall be confined in the
penitentiary not less than one nor more than five years, or
(ii) if he be confined upon a charge of a misdemeanor, be
guilty of an additional misdemeanor, and, upon conviction
thereof, shall be confined in jail one year.

§61-5-11. Escapes and aiding in escapes; terms of confinement in

1
2
3

addition to previous sentence.

The terms of confinement specified in section eleven, article
four, chapter twenty-five of this code or in sections eight,
nine and ten of this article shall be in addition to the period
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4
5
6

or periods of confinement to which any person convicted

-under this section may be subject to and shall commence at

the expiration of any such former sentence,

§61-5-12. Escapes from, and other offenses relating to, state bene-

1
2
3
4
5
6
7
S
9
10

11
12
13
14
15

16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32

volent and correctional institutions or mental health
facilities; penalties.

Except where otherwise provided, whoever abducts any
person who is an inmate or patient of any state benevolent or
correctional institution or mental health facility shall be guilty
of a felony, and, upon conviction thereof, shall be imprisoned
in the penitentiary for not less than one nor more than five
years. Whoever persuades, induces or entices, or attempts
to persuade, induce or entice, any person who is an inmate
or patient of any such institution or facility to escape there-
from, or whoever conceals or harbors any such person, know-
ing him or her to have run away from any such institution or
facility, shall be guilty of a misdemeanor, and, upon con-
viction thereof, shall be fined not less than one hundred nor
more than one thousand dollars, and in addition thereto, in
the discretion of the court, may be imprisoned in the county
jail not less than one nor more than six months.

Any fugitive from any state benevolent or correctional
institution or mental health facility, may, on the order of the
superintendent or other officer of such institution or facility,
be arrested and returned to such institution or facility, or to
any officer or agent thereof, by any sheriff, police officer
or other person, and may also be arrested and returned by
any officer or agent of such institution or facility.

Whoever trespasses, idles, lounges or loiters upon the
grounds of any other state benevolent or correctional institu-
tion or mental health facility or communicates, or attempts
to communicate, by signals, signs, writings or otherwise with
any inmate or patient of such institution or facility, or conveys
or assists in any way in establishing communication between
an inmate or patient of such institution or facility and any
person or persons outside thereof, except as authorized by
the rules or regulations in force by the authority governing the
same, shall be guilty of a misdemeanor, and, upon conviction,
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shall be fined not less than twenty nor more than five hundred
dollars, or imprisoned not less than ten nor more than thirty
days in the county jail, or both, in the discretion of the court
or magistrate. Whoever, with intent to defraud, purchases,
accepts as a gift, or secures by barter or trade, or in any
other manner, any article of clothing from an inmate or patient
of any state benevolent or correctional institution or mental
health facility issued to him or her, by any officer of such
institution or facility for his or her use, or, with such intent,
secures any other article or articles belonging to any inmate or
patient of such institution or facility or to such institution
or facility from an inmate or patient thereof, shall be guilty
of a misdemeanor, and, upon conviction thereof, shall be
fined a sum not less than double the value of such articles,
except that in no case shall the fine be less than one hundred
dollars. Magistrates shall have jurisdiction of all misde-
meanors included in this paragraph, concurrently with the
circuit court.

.
>

CHAPTER 46

(Com. Sub, for H. B, 1822—By Delegate Wiedebusch)

[Passed March 10, 1984; in effect from passage. Approved by the Governor.]

ACT to repeal sections twenty-seven-a, twenty-seven-b and
twenty-eight, article five, chapter twenty-eight of the code of
West Virginia, one thousand nine hundred thirty-one, as amend-
ed; and to amend and reenact section twenty-seven of said
article, relating to commutation of prison sentences for good
conduct, hereinafter referred to as “good time”; the manner of
computing the time by which sentences are to be reduced or
commuted; certain exceptions with respect to persons and types
of sentences to which section would not apply; requiring the
commissioner of corrections to promulgate disciplinary rules
and procedures for determining infractions thereof; requiring
that each inmate be given a copy thereof; the forfeiture or re-
vocation of such time and for the reinstatement thereof in cer-
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tain cases; requiring that inmates be informed as to their ear-
liest eligible date of discharge pursuant to said section and a re-
vised statement thereof in the case of such forfeiture or revo-
cation; permitting extra good time in certain cases, with the
approval of the governor; restoring all good time to inmates
which had been previously forfeited or revoked and voiding all
previously earned gcod time and granting such good time to all
inmates according to said section; allowing certain previously
earned good time to be retained in certain cases; and limiting
future good time to be earned only in accordance with said
section.

Be it enacted by the Legislature of West Virginia:

That sections twenty-seven-a, twenty-seven-b and twenty-eight,
article five, chapter twenty-eight of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be repealed; and that
section twenty-seven of said article be amended and reenacted to
read as follows:

ARTICLE 5. THE PENITENTIARY.

§28-5-27. Deduction from sentence for good conduct.

1
2
3
4
5
6
7
8

9
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11
12
13
14
15
16
17
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(a) All adult inmates now in the custody of the commis-
sioner of corrections, or hereafter committed to the custody of
the commissioner of corrections, except those committed pur-
suant to article four, chapter twenty-five of this code, shall be
granted commutation from their sentences for good conduct
in accordance with this section.

(b) Such commutation of sentence, hereinafter called *“good
time,” shall be deducted from the maximum term of indeter-
minate sentences or from the fixed term of determinate sen-
tences.

(¢) Each inmate committed to the custody of the commis-
sioner of corrections and incarcerated in a penal facility pur-
suant to such commitment shall be granted one day good time
for each day he or she is incarcerated, including any and all
days in jail awaiting sentence and which is credited by the
sentencing court to his or her sentence pursuant to section
twenty-four, article eleven, chapter sixty-one of this code or
for any other reason relating to such commitment. No in-
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mate may be granted any good time for time served either on
parole or bond or in any other status whereby he or she is not
physically incarcerated.

(d) No inmate sentenced to serve a life sentence shall be

eligible to earn or receive any good time pursuant to this
section.

(e) An inmate under two or more consecutive sentences
shall be allowed good time as if the several sentences, when

the maximum terms thereof are added together, were all one
sentence.

(f) The commissioner of corrections shall promulgate sepa-
rate disciplinary rules for each institution under his control in
which adult felons are incarcerated, which rules shall de-
scribe acts which inmates are prohibited from committing, pro-
cedures for charging individual inmates for violation of such
rules and for determining the guilt or innocence of inmates
charged with such violations and the sanctions which may be
imposed for such violations. A copy of such rules shall be
given to each inmate. For each such violations, by an inmate
so sanctioned, any part or all of the good time which has been
granted to such inmate pursuant to this section may be for-
feited and revoked by the warden or superintendent of the in-
stitution in which the violation occurred. The warden or su-
perintendent, when appropriate and with approval of the com-
missioner, may restore any good time so forfeited.

(g) Each inmate, upon his or her commitment to and being
received into the custody of the commissioner or the depart-
ment of corrections, or upon his return to custody as the result
of violation of parole pursuant to section nineteen, article
twelve, chapter sixty-two of this code, shall be given a state-
ment setting forth the term or length of his or her sentence or
sentences and the time of his minimum discharge computed
according to this section,

(h) Each inmate shall be given a revision of the statement
described in subsection (g) if and when any part or all of the
good time has been forfeited and revoked or restored pursuant
to subsection (f) whereby the time of his or her earliest dis-
charge is changed.-
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(i) The commissioner of corrections may, with the approval
of the governor, allow extra good time for inmates who per-
form exceptional work or service.

(i) In order to ensure equitable good time for all inmates
now in the custody of the commissioner of corrections or here-
after committed to the custody of such commissioner, except
as to those persons committed pursuant to article four, chapter
twenty-five of this code, all good times shall be computed ac-
cording to this section and all previous computations of good
time under prior statutes or regulations are hereby voided. All
inmates who have previously forfeited good time are hereby
restored to good time computed according to this section and
all inmates will receive a new discharge date computed ac-
cording to this section. All inmates that have been awarded
overtime good time or extra good time pursuant to sections
twenty-seven-a and twenty-seven-b of this article which are
repealed simulianeously with the amendment to this section
during the regular session of the Legislature in the year one
thousand nine hundred eighty-four, shall receive such good time
in addition to the good time computed according to this sec-
tion.

(k) There shall be no grants or accumulations of good
time or credit to any inmate now or hereafter serving a
sentence in the custody of the department of corrections ex-
cept in the manner provided in this section.

.
-

CHAPTER 47

(Com. Sub. for H. B. 1453—By Delegate J. Martin and Delegate Jordan)

[Passed March 10. 1984; in effect nincly days from passage. Approved by the Governor.}

AN ACT to amend and reenact section fifteen, article five-b, chap-

ter twenty-eight of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating generally to the
sale of prison-made goods; prohibiting such sales; allowing
the sale and distribution of geoods designed for use by the
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blind and handicapped; and allowing the sale of arts and
crafts made by individual inmates on a consignment basis.

Be it enacted by the Legislature of West Virginia:

That section fifteen, article five-b, chapter twenty-eight of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 5B. PRISON-MADE GOODS.

§28-5B-15. Sale of prison-made goods on open market pro-
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hibited; penalty; sale of inmate-made arts and crafts
permitted.

(a) Subject to the provisions of subsections (b) and (c) of
this section, it is unlawful to sell or offer for sale on the
open market of this state any articles or products manufactured
or produced wholly or in part, in this or any other state,
by convicts or prisoners of this state, or any other state,
except convicts or prisoners on parole or probation. Any
perscn violating the provisions of this section is guilty of
a misdemeanor, and, upon conviction, shall be punished by
a fine of not less than two hundred dollars nor more than
five thousand dollars, or by imprisonment in jail not less
than three months nor more than one year, or by both fine
and imprisonment. Each such sale or offer for sale shall
constitute a separate offense under this section.

(b) Notwithstanding the provisions of subsection (a) of
this section, any articles or products manufactured or pro-
duced, wholly, or in part, by inmates of West Virginia penal
and correctional institutions and facilities which are de-
signed and intended to be used solely by blind and handi-
capped persons, including, but not limited to, braille books
and reading materials, may be sold or offered for sale or
distributed on the open market of this state by the department
of corrections or other state departrnent or agency.

(c) Notwithstanding the provisions of subsection (a) of
this section, arts and crafts produced by inmates may be
sold to the general public by the department of corrections
or by such other agencies or departments of state government
as the commissioner of corrections may designate. The arts
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28 and crafts shall be sold only on a consignment basis so that
29 inmates whose arts and crafts products are sold shall receive
30 payment for the products. The payments shall be deposited
31 in such accounts or funds and managed in such a manner
32 as provided by section six, article five of this chapter:
33  Provided, That where the state department of corrections or
34 any other agency or department of state government provides
35 any materials used in the production of an arts and crafts
36 product, the fair market value of such materials may be
37 deducted from the account of the individual inmate after the
38 sale of such product.

39 (d) For purposes of this section, “arts and crafts” means
40 articles produced individually by artistic or craft skill such
41 as, but not limited to, painting, sculpture, pottery and jewelry.

.
<>

CHAPTER 48

(Com, Sub. for H. 3, 1552—By Delegate J. Martin and Delegate . Damron)

[Passed March 10, 1984; in effect January 1, 1985. Approved by the Governor.]

AN ACT to amend and reenact section five-a, article one, chapter
seven of the code of West Virginia, one thousand nine hundred
thirty-one, as amended; and to amend and reenact section four,
article seven of said chapter, all relating to compensation of
county commissioners and other county officers; the equalization
of compensation of all county commissioners within the same
counly; certain legislative findings and declarations with respect
to the adjustment of such compensation; and county commis-
sioncrs being excused from voting when having personal or
pecuniary interest.

Be it enacted by the Legislature of West Virginia:

That section five-a, article one, chapter seven of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted; and that section four, article seven of
said chapter be amended and recnacted, all to read as follows:
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Article.
1. County Commissions Generally.
7. Training Programs for County Employees, etc.; Compensation of Elected
County Officials; County Assistants, Deputies and Employces, Their
Number and Compensation.

ARTICLE 1. COUNTY COMMISSIONS GENERALLY.

§7-1-5a. Salaries of county commissioners; excusal of commissioner
from voting where conflict of interest involved.

1 All county commissioners shall be paid compensation out
2 of the county treasury in amounts and according to the
3 schedule hereafter set forth for each class of county as
4 determined by the provisions of section three, article seven,
5 chapter seven: Provided, That as to any county having
6 a tribunal in lieu of a county commission, the county com-
7 missioners of such county may be paid less than the minimum
8 compensation limits of the county commission for the partic-
9 ular class of such county.

10 Class 1 $20,000

11 Class II $15,500

12 Class III $14,000

13 Class 1V $10,000

14 Class V $ 7,000

15 Class VI $ 4,200

16 The compensation hereinabove provided shall be paid on
17 and after January one, one thousand nine hundred eighty-
18 five, to each county commissioner. Within each county,
19 every county commissioner whose term of office commenced
20 prior to the first day of January, one thousand nine hundred
21 eighty-five, shall receive the same annual compensation as
22 commissioners commencing a term of office on or after that
23 date by virtue of the new duties imposed upon county
24 commissioners pursuant to the provisions of chapter fifteen,
25 acts of the Legislature, first extraordinary session, one thou-
26 sand nine hundred eighty-three.

27 Each county commissioner present during any county com-
28 mission meeting when any question is put, shall vote unless he
29 is immediately and particularly interested therein. Before such
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30
31
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question is put, any member having a direct personal or pecu-
niary interest therein should announce this fact, and request to
be excused from voting. The disqualifying interest must be
such as affects the member directly, and not as one of a class.

ARTICLE 7. TRAINING PROGRAMS FOR COUNTY EMPLOYEES,

ETC.; COMPENSATION OF ELECTED COUNTY OFFI-
CIALS; COUNTY ASSISTANTS, DEPUTIES AND EM-
PLOYEES, THEIR NUMBER AND COMPENSATION.

§7-7-4. Cempensation of clected county officials other than county
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commissioners for each class of county; effective date.

For the purpose of determining the compensation to be
paid to the elected county officials of each county, the
following compensations for each county office by class are
hereby established and shall be used by each county com-
mission in determining the compensation of each of their
county officials other than compensation of members of the
county commission:

County Circuit Prosecuting
Sheriff Clerk Clerk Assessor Attorney

Class 1 $24,200 $31,300 $31,300 $24,200 $41,500
Class II $24,200 $28,000 $28,000 $24,200 $39,500
Class I $24,200 $28,000 $28,000 $24,200 $30,000
Class 1V $22,300 $24,000 $24,000 $22,300 $26,500
Class V $20,400 $22,000 $22,000 $20,400 $23,500
Class VI $17,200 $17,200 $17,200 $17,200 $17,000

Any county clerk, circuit clerk, joint clerk of the county
commission and circuit court, if any, county assessor, sheriff
and prosecuting attorney of a Class I county, any assessor
of a Class II and Class III county, any sheriff of a Class II
and Class ITI county, and any prosecuting attorney of a Class
Il county shall devote full time to his public duties to the
exclusion of any other employment: Provided, That any such
public official, whose term of office begins when his county’s
classification imposes no restriction on his outside activities,
shall not be restricted on his outside activities during the
remainder of the term for which he is elected. The com-
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pensation hereinabove provided shall be paid on and after

the first day of January, one thousand nine hundred eighty-
five, to each elected county official.

In the case of a county that has a joint clertk of the
county commission and circuit court, the compensation of the
joint clerk shall be fixed in an amount twenty-five percent
higher than the compensation would be fixed for the county

clerk if it had separate offices of county clerk and circuit
clerk.

The Legislature finds, as a fact, that the duties imposed
upon county clerks by the provisions of chapter sixty-four,
acts of the Legislature, regular session, one thousand nine
hundred eighty-two, and by chapter fifteen, acts of the
Legislature, first extraordinary session, one thousand nine
hundred eighty-three, constitute new and additional duties
for county clerks and as such justify the additional compen-
sation provided in this section without violating the provisions
of section thirty-eight, article six of the constitution of West
Virginia.

The Legislature further finds as a fact that the duties
imposed upon circuit clerks by the provisions of chapters
sixty-one and one hundred eighty-two, acts of the Legislature,
regular session, one thousand nine hundred eighty-one, and
by chapter sixty, acts of the Legislature, regular session, one
thousand nine hundred eighty-three, constitute new and addi-
tional duties for circuit clerks and as such justify the addi-
tional compensation provided by this section without violating

the provisions of section thirty-eight, article six of the con-
stitution of West Virginia.

&
.

CHAPTER 49

{Com. Sub. for H. B. 1199—By Delegate Otte and Delegate Doyle)

{Passcd March 10, 1984: in cffcct ninely days from passage. Approved by the Governor.]

AN ACT to amend chapter seven of the code of West Virginia,

one thousand nine hundred thirty-onc, as amended. by adding
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thereto a new article, designated article seventeen, relating to
findings; definitions; county fire association creation; pro-
hibiting a full-time paid fire department located in a municipality
from entering the fire association; vesting management and
control in the county fire association and providing for ap-
pointment; sale or lease of property; reversion of assets upon
dissolution; county fire board creation, management, mem-
bership, terms of members and vacancies; resident require-
ment of county fire board members; municipality location;
compensation and expenses of county fire board members; pro-
viding that board is a public corporation; powers generally;
limitations; county fire service fees, petition, election and in-
crease; dedication of fees; incurring indebtedness and rights
of creditors; agreements in connection with obtaining funds;
providing tax exemptions; appropriations; contributions by
county commissions and municipalities; funds and accounts;
reports; audits and examination of books, records and accounts;
criminal penalties; providing for sale or lease of property and
reversion of assets upon dissolution; providing for workers’
compensation coverage; and providing for liberal construction.

Be it enacted by the Legislature of West Virginia:

That chapter seven of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended by adding thereto
a new article, designated article seventeen, to read as follows:

ARTICLE 17. COUNTY FIRE BOARDS.

§7-17-1.  Findings.

§7-17-2.  Definitions.

§7-17-3. County fire association creation; prohibiting entrance by a mu-
nicipality maintaining a full time paid fire department.

§7-17-4. Management and control vested in the county fire association;
appointment.

§7-17-5.  Sale or lease of property; reversion of assets upon dissolution.

§7-17-6. County fire board creation and management; membership; terms
of members; vacancies.

§7-17-7. Resident requirement of county fire board members; municipality
location.

§7-17-8. Compensation; expenses.

§7-17-9.  Board (o be a public corporation.

§7-17-10. Powers generally.

§7-17-11. Limitations.

§7-17-12. County fire service fees; petition; election; dedication; increase.
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§7-17-13. Incurring indebtedness; rights of creditors.
§7-17-14. Agreements in connection with obtaining funds.

§7-17-15. Property, bonds and obligations of authority exempt from taxation.
§7-17-16. Appropriations authorized.

§7-17-17. Contributions by county commissions, municipalities and others;

funds and accounts; reports; audit and examination of books,
records and accounts; and penalties.
§7-17-18. Sale or lease of property; reversion of assets upon dissolution,
§7-17-19. Employees to be covered by workers' corapensation.
§7-17-20. Liberal construction of article.

§7-17-1. Findings.

1 The Legislature finds that fire protection and saving lives
2 and property are important to the health and welfare of the
3 citizens of the state and that it is desirable for county govern-
4 ments to provide fire protection services to county residents.

§7-17-2. Definitions.

As used in this article unless the context clearly indicates
otherwise:

(1) “User” means any person to whom fire service is made
available under the provisions of this article.

tribunal in lieu thereof of every county within the state of
West Virginia as provided in section nine, article nine of the

1
2
3
4
5 (2) “County commission” means the county commission or
6
7
8 constitution of the state of West Virginia.

9 (3) “County fire association” means an association created
10 in §7-17-3.

11 (4) “County fire board” means that board created in
12 §7-17-6.
13 (5) “Fire service” means an organization that provides fire

14 prevention and fire protection to a comnunity, the members
15 of such an organization or the fire fighting profession as a
16 whole.

§7-17-3. County fire association creation; prohibiting entrance by
a municipality maintaining a full time paid fire de-
partment.

1 The fire departments within each county are hereby autho-
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2
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rized to create and establish a county fire association, here-
inafter referred to as “fire association.” The county fire asso-
ciation is created to discuss fire protection services to address
fire protection problems at the county level.

Upon the creation of a fire association, any full-time paid
fire department located in a municipality, as defined in section
nine, article fifteen, chapter eight of this code is excluded from
the provisions of this article. However, this provision shall not
prohibit the county commission or the fire board with the ap-
proval of the county commission from contracting with any
municipal fire department for fire protection services render-
ed to the county.

§7-17-4. Management and control vested in the county fire asso-
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ciation; appointment.

The management and control of the fire association, its prop-
erty, operations, business and affairs shall be lodged with the
representatives from each state fire commission recognized fire
department forming the fire association. For the purpose of
forming the membership of the fire association, each fire de-
partment shall appoint one representative, by a majority vote
of the members of the fire department, to serve on the fire
association: Provided, That in the event three or less fire
departments form the fire association each fire department
shall elect two representatives, by a majority vote of the
members of each fire department, to serve on the fire asso-
ciation: Provided, however, That in the event only one fire
department forms the fire association the members of the fire
department shall conduct the fire association’s business. The
members of the fire association shall serve for a term of three
years with the initial appointments beginning on the first day
of July, one thousand nine hundred eighty-four. If a member
resigns or for any other reason his position terminates during
his term of membership, a successor shall be elected by ma-
jority vote of the members of the represented department to
fill out the remainder of the vacated term. Members in office
at the expiration of their respective terms shall continue to
serve until their successors have been appointed and have
qualified.
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§7-17-5. Sale or lease of property; reversion of assets upon disso-

1
2
3
4
5
6

lution.

The fire association shall fix and determine the terms and
conditions of any property or equipment to be leased or sold
by the fire association. Upon dissolution of the fire associa-
tion, all of its assets and property contributed by the county
commission shall revert to and become the property of the
county for which the board was created.

§7-17-6. County fire board creation and management; membership;
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terms of members; vacancies.

The county fire association upon two-thirds vote of its
membership shall submit an application to the county commis-
sion requesting that the county commission create the county
fire beard. Upon receipt of such application the county com-
mission may by majority vote create such a fire board and if
so created the county fire board, if authorized, shall be a cor-
poration. The county fire board shall establish the funding
priorities for the fire departments forming the fire association
and shall present a list of those priorities to the county com-
mission. However, no fire department or representative of a
fire department who is a member of the fire board or fire as-
sociation may apply for county funding from the county com-
mission except as provided for in subsection seven, section ten
of this article. The bylaws of the county fire board and stan-
dards of operation of the fire association shall be submitted

to, and approved by, the state fire commission and county
commission.

The county fire board shall consist of seven members. The
initial appointment to the county fire board shall begin on the
first day of July, one thousand nine hundred eighty-four. One
county commissioner, chosen by the county commission, shall
serve on the board. The county commission shall make the
initial appointments to the fire board so that one third of the
fire association members and the citizen members to be so ap-
pointed shall be appointed for a term of one year, one third of
the fire association members and the citizen members shall
be appointed for a term of two years and one third of the fire
association members and the citizen members shall be ap-
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pointed for a term of three years. As the term of each such
initial appointee expires, the successor to fill the wvacancy
created by such expired term shall be appointed by the county
commission for a term of three years. The county fire asso-
Ciation shall submit to the county commission the names of
five members of the fire association, three of whom shall be
appointed by the county commission to serve a term of three
years. Such members are limited to two consecutive terms.
Three citizen members shall be appointed by the county com-
mission to serve on the board. The citizen members may not
be asscciated with fire service or the county commission. The
citizen members must be residents of the county of which the
county fire board is formed and not more than one citizen
member may be appointed from the same magisterial district
in the county. The citizen members shall serve for a term of
three years but are limited to two consecutive terms. If a
member resigns or for any other reason his membership ter-
minates during his term of office, a successor shall be ap-
pointed from the same representative area to fill out the re-
mainder of his term. Members in office at the expiration of
their respective terms shall continue to serve until their suc-
cessors have been appointed and have qualified.

Annually the board shall elect one of its appointed members
as chairman and another as vice chairman, and shall appoint a
secretary-treasurer. Four members of the board shall consti-
tute a quorum and the affirmative vote of four members shall
be nccessary for any action taken by vote of the board. No
vacancy in the membership of the authority shall impair the
rights of a quorum by such vote to exercise all the rights and
perform all duties of the board.

§7-17-7. Resident requirement of county fire board members;

oWV AW N —

municipality location.

All members of the county fire board shall be residents
of the county in which the county fire board is intended to
operate. If a county boundary line divides a municipality’s
city limits, the area of the municipality in which the majority
of the municipality’s population resides determines the county
in which the municipality is located for this purpose.
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§7-17-8. Compensation; expenses.
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No member of the board may receive any compensation in
connection with his services as a member. Each member,
however, is entitled to reimbursement by the county fire
board for any necessary expenses actually incurred in con-
nection with the performance of his duties. However, not
more than one percent of the annual appropriations to the
board may be used for administrative expenses by the board.

§7-17-9. Board to be a public corporation.
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The county fire board shall constitute and if authorized
be created as a public corporation under the name provided
for in its articles of incorporation and, as such, shall have
perpetual succession, may contract with and be contracted
with, sue and be sued and have and use a corporate seal.

§7-17-10. Powers generally.
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The county fire board may:

(1) Make and adopt all necessary bylaws, rules and regu-
lations for its organization and operations not inconsistent
with law;

(2) Elect its own officers, appoint committees and
employ and fix compensation for personnel necessary for its
operation;

(3) Enter into contracts with any person, agency, govern-
mental department, firm or corporation, including both pub-
lic and private corporations, and renew, amend or supplement
such contracts;

(4) Generally do any and all things necessary or convenient
for the purpose of improving fire service prolection within the
area to be served;

(5) Borrow money, apply for, receive and use grants-in-
aid, donations and contributions from any source or sources
and accept and use bequests, devises, gifts and donations from
any person, f{irm or corporation:

(6) Raise funds by the issuance and sale of revcnue bonds
in the manner provided by law;
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(7) Formulate and present a petition for funds to the coun-
ty commission: Provided, That not more than one percent of
such funds be used for purposes other than the prioritized
needs of the member departments;

(8) Purchase or otherwise acquire, own, hold, sell and dis-
pose of real and personal property; and

(9) Expend its funds in the execution of the powers and
authority herein given, which expenditures, by the means
authorized herein, are hereby determined and declared as a
matter of legislative finding to be for a public purpose and
use, in the public interest and for the general welfare of
the people of West Virginia.

§7-17-11. Limitations.

1
2
3

County fire associations and county fire boards shall be
subject to the authority of the governing body in which said
association and boards are primarily located.

§7-17-12. County fire service fees; petition; election; dedication;

—
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increase.

Every county commission which provides fire protection
services has plenary power and authority to provide by ordi-
nance for the continuance or improvement of such service, to
make rcgulations with respect thereto and to impose by ordi-
nance, upon the users of such services, reasonable fire service
rates, fees and charges to be collected in the manner specified
in the ordinance. However, before a county commission can
impose by ordinance, upon the users of such service, a reason-
able fire service fee, ten percent of the qualified voters shall
present a petition duly signed by them in their own handwriting
and filed with the clerk of the county commission directing
that the county commission impose such a fee. The county
commission shall not have a lien on any property as security
for payments due under the ordinance. Any ordinance enacted
under the provisions of this section shall be published as a
Class II legal advertisement in compliance with the provisions
of article three, chapter fifty-nine of this code, and the publi-
cation area fcr such publication shall be the county in which
the county fire board is located. In the event thirty percent
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of the qualified voters of the county by petition duly signed by
them in their own handwriting and filed with the clerk of the
county commission within fifteen days after the expiration of
such publication protest against such ordinance as enacted or
amended, the ordinance may not become effective until it is
ratified by a majority of the legal votes cast thereon by the
qualified voters of such county at any primary, general or
special election as the county commission directs. Voting
thereon may not take place until after notice of the submission
has been given by publication as above provided for the publi-
cation of the ordinance after it is adopted. The powers and
authority hereby granted to county commissions are in addi-
ticn to and supplemental to the powers and authority otherwise
granted to them by other provisions of this code.

Any fees imposed under this article are dedicated to the
county fire board for the purposes provided in this article.

In the event the county fire board determines an increase in
any such fee imposed by this section is necessary, it shall by
resolution request the county commission for such an increase.
Procedures set forth in this section for the initial levy of such
a fee shall be followed by the county commission in the event
an increase is sought.

§7-17-13. Incurring indebtedness; rights of creditors.
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The county fire board may incur any proper indebtedness
and issue any obligations and give any security therefor which
it considers necessary or advisable in connection with carrying
out its purposes as hereinbefore mentioned. No statutory limi-
tation with respect to the nature, or amount, interest rate or
duration of indebtedness which may be incurred by munici-
palities or other public bodies applies to indebledness of the
county fire board.

No indebtedness or obligation incurred by the board shall
give any right against any member of the governing body
of any participating government or any member of the board.
Any obligation or indcbtedness of any nature of the board
shall never constitute an obligation or indebtedness of any
participating government or the governing body of any partic-
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ipating government, within the meaning of any constitutional
provision or statutory limitation and shall never constitute or
give rise to a pecuniary liability of any participating govern-
ment or the governing body of any participating government
or be a charge against the general credit or taxing power of
any participating government or the governing body of any
participating government. The rights of creditors of the board
shall be solely against the board as a corporate body and
shall be satisfied only out of revenues, moneys or property
received or held by it in its corporate capacity.

§7-17-14. Agreements in connection with obtaining funds.
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The county fire board may, in connection with obtaining
funds for its purposes, enter into any agreement with any
person, firm or corporation, including the federal government;
or any agency or subdivision thereof, containing provisions,
covenants, terms and conditions as the county fire board con-
siders advisable.

§7-17-15. Property, bonds and obligations of authority exempt
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from taxation,

The county fire board is exempt from the payment of any
taxes or fees to the state or any subdivision thereof or to
any officer or employee of the state or other subdivision there-
of. The property of the county fire board is exempt from all
local and municipal taxes. Bonds, notes, debentures and other
evidence of indebtedness of the county fire board are declared
to be issued for a public purpose and to be public instrumen-
talities and are excmpt from taxes.

§7-17-16. Appropriations authorized.
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4

The county commission and any municipality therein, or
any one or more of them, jointly and severally, may contrib-
ute by appropriation from any funds available, to the cost
of the operation and projects of the county fire board.

§7-17-17. Contributions by county commissions, municipalities and

others; funds and accounts; reports; audit and exami-
nation of books, records and accounts; and penalties.

Contributions may be made to the county fire board from
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time to time by the county commission of the county or any
municipal corporation therein, and by any persons, firms or
corporations which desire to do so. All such funds and all
other funds received by the county fire board shall be de-
posited in such bank or banks as the county fire board may
direct and shall be withdrawn therefrom in such manner as
the county fire board may direct. The county fire board shall
keep strict account of all its receipts and expenditures and
shall each quarter make a quarterly report to the county com-
mission and municipalities containing an itemized statement
of its receipts and disbursements during the preceding quarter.
Within sixty days after the end of each fiscal year, the county
fire board shall make an annual report containing an itemized
statement of its receipts and disbursements for the preceding
fiscal year. The annual report shall be published as a Class I
legal advertisement in compliance with the provisions of article
three, chapter fifty-nine of this code, and the publication area
for such publication shall be the county in which the county
fire board is located. The books, records and accounts of the
board are subject to audit and examination by the office of
the state tax commissioner of West Virginia and by any other
proper public official or body in the manner provided by
law. For failure to comply with the provisions of this section

the county fire board shall be fined not less than ten nor more
than twenty-five dollars.

§7-17-18. Sale or lease of property; reversion of assets upon dis-
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solution.

The county fire board shall fix and determine the terms
and conditions of any property or equipment to be leased or
sold by the county fire board. Upon the dissolution of the
county fire board, all of its assets and property shall revert

to and become the property of the county for which the board
was created.

§7-17-19. Employees to be covered by workers’ compensation.

WK -

All employees of the county fire board eligible thereto
are considered to be within the Workers' Compensation Act of
West Virginia, and premiums on their compensation shall be
paid by the county fire board as required by law.

o
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§7-17-20. Liberal construction of article. .

1 It is the purpose of this article to provide for the improve-
2 ment, development and advancement of fire protection ser-
3 vices within the counties and this article shall be liberally
4 construed as giving to the county fire board full and complete
5 power reasonably required to give effect to the purposes here-
6 of

.
v

CHAPTER 50

{Com. Sub, for 5. B. 412—By Mr. McGraw, Mr. President, and Senator Loehr)

[Passed March 10, 1984; in effect July 1, 1984. Approved by the Governor.]

AN ACT to amend and reenact section ten-a, article one,
chapter fifty-one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended; and to amend and
reenact section thirteen, article two of said chapter, relat-
ing to salaries of justices of the supreme court of appeals
and judges of circuit courts.

Be it enacted by the Legislature of West Virginia:

That section ten-a, article one, chapter fifty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; and that section thirteen,
article two of said chapter be amended and reenacted to read
as follows:

Article,
1. Supreme Court of Appeals.
2. Circuit Courts and Circuit Judges.

ARTICLE 1., SUPREME COURT OF APPEALS.
§51-1-10a. Salary of justices.

1 The salary of each of the justices of the supreme court
2 of appeals shall be fifty-five thousand dollars per year.

ARTICLE 2. CIRCUIT COURTS AND CIRCUIT JUDGES.
§51-2-13. Salaries of judges of circuit courts,
1 The salaries of the judges of the various circuit courts
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shall be paid solely out of the state treasury. No county,
county commission, board of commissioners or other

political subdivision shall supplement or add to such
salaries.

The annual salary of all circuit judges shall be fifty
thousand dollars per year.

SO Gk
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CHAPTER 51

(S. B. 372—By Senator Tucker and Senator Spears)

[Passed February 28, 1984; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend and reenact sections one-h and one-bb,
article two, chapter fifty-one of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, relat-
ing to the terms of court in the eighth and twenty-eighth
circuits; changing the dates upon which such terms of

court begin; and reducing the number of such terms of
court.

Be it enacted by the Legislature of West Virginia:

That sections one-h and one-bb, article two, chapter fifty-one
of the code of West Virginia, one thousand nine hundred thir-

ty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 2. CIRCUIT COURTS AND CIRCUIT JUDGES.

§51-2-1h,  Eighth circuit.
§51-2-1bb. Twenty-eighth circuit.

§51-2-1h. Eighth circuit.

1 For the county of McDowell, on the third Monday in
2 February, June and Qctober.

§51-2-1bb. Twenty-eighth circuit.

1 For the county of Nicholas, on the second Tuesday in
2 January, May and September.
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CHAPTER 52

{Com. Sub. for H. B. 1075—By Delegate Kidd)

[Passed March 10, 1984; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend article fourteen, chapter twenty-nine of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
nine-a; and to amend article two, chapter sixty-one of said code,
by adding thereto a new section, designated section ten-a, all
relating to crimes against the elderly; directing the commission
on aging and the department of public safety to prepare plans
for the development, implementation and operation of programs
designed to prevent crimes against the elderly and to reduce the
fear of crime in the elderly; providing that upon conviction and
sentence for the offense of assault upon a person sixty-five years
of age or older during the commission of or attempt to commit
a felony, the offenses of malicious or unlawful wounding upon
a person sixty-five years of age or older, the offense of assault
upon a person sixty-five years of age or older, or the offense of
battery upon a person sixty-five years of age or older, the sen-
tences provided for, upon conviction, shall not be subject to
suspension or probation; and exceptions.

Be it enacted by the Legislature of West Virginia:

That article fourteen, chapter twenty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section nine-a;
and that article two, chapter sixty-one of said code be amended
by adding thereto a new section, designated section ten-a, all to
read as follows:

Chapter
29. Miscellaneous Boards and Officers.
61. Crimes and Their Punishment.

CHAPTER 29.
MISCELLANEOUS BOARDS AND OFFICERS.

ARTICLE 14. STATE COMMISSION ON AGING.
§29-14-9a, Prevention of crimes against the elderly.
1 (a) It is the express intent of the Legislature that all
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state agencies cooperate with the state commission on aging
and the department of public safety in carrying out the
provisions of this section.

(b) The commission on aging shall, within existing ap-
propriations, prepare yearly plans for the years one thousand
nine hundred eighty-five through one thousand nine hundred
eighty-nine, and a comprehensive five-year plan for that period,
for the development, implementation and operation of pro-
grams designed to prevent crime against the elderly and to
reduce the fear of crime in the elderly. The commission shall
identify, through research and through monitoring and evalua-
tion of programs and projects conducted outside the com-
mission, any social, economic or educational methods, tech-
niques or procedures whick have the potential effectively to
prevent crime against the elderly and reduce fear of crime
in the elderly. The commission shall determine the costs and
benefits that would be associated with such prevention and
reduction efforts and shall develop or recommend the imple-
mentation of, those methods, techniques and procedures which
are found likely to be cost efficient. The commission shall
identify funding needs for such programs.

(c) In planning and developing programs and recom-
mendations relating to the prevention of crime against elderly
persons and reduction of fear of crime in elderly persons,
the commission shall, within existing appropriations, consider
and evaluate the potential for new or improved programs in,
but not limited to, the following areas:

(1) Public education and awareness;

(2) Community coordination in areas of social services
and criminal justice;

(3) Use of the elderly as a resource in community crime
prevention and the voluntary involvement of elderly persons
and retired professionals in the criminal justice system itself
in order to improve the responsiveness and effectiveness of
the existing system;

(4) Victim and witness assistance;
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(5) Reduction of the economic and physical consequences
of crime against the elderly; and

(6) Reduction of isolation of the elderly in the community.

(d) Other agencies of state government shall cooperate
with and assist the commission, within their available resources,
in gathering statistical data and in implementing programs
which have the potential to prevent crime against elderly
persons and to reduce the fear of crime in elderly persons
and shall consider the findings and recommendations of the

- commission in developing and implementing agency programs

and formulating agency budget requests. The department of
public safety shall participate in the preparation and imple-
mentation of the plans required by this section, and shall
collect statistical data on the characteristics of elderly victims
of crimes.

(e) The commission shall submit to the governor for
transmittal to the president of the senate and the speaker
of the house of delegates the first yearly plan to prevent
crime against the elderly and to reduce the fear of crime
in the elderly not later than the first day of January, one thou-
sand nine hundred eighty-five, and such plan shall be up-
dated and resubmitted not later than the first day of January
of each calendar year thereafter through the year one thousand
nine hundred eighty-nine. The plan shall outline commission
proposals for the identification of appropriate prevention
and reduction efforts and the development of prevention and
reduction programs and the provisions for services under
such programs. The yearly plan shall contain, but not be
limited to, the following elements:

(1) A compilation of and analysis of statistical data on
types of crimes committed against the elderly in this state
and the incidence of such crime. Included in this shall be an
identification of the areas of the state where crime against the
elderly is of significant proportions. Such data should also
reflect an assessment of the degree of unreported, as well as
officially reported, criminal acts.

(2) An identification and projection of the potential popu-
lation for which prevention programs should be considered.
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(3) An inventory and evaluation of existing prevention
and reduction programs, facilities and services in the state
or nationally, including population served, cost of services
provided, percentage of unmet needs and an identification
of any needed program improvement or change.

(4) A listing of potential prevention efforts identified
by the commission, the estimated annual cost of providing
such prevention services for the anticipated target popula-
tion, an identification of potential funding sources and the
projected benefits of providing such services.

(f) The yearly plans shall be compiled and analyzed by
the commission in the five-year comprehensive plan, which
shall be submitted to the governor for transmittal to the
president of the senate and speaker of the house of delegates
with the last yearly plan on or before the first day of January,
one thousand nine hundred eighty-nine.

(g) Al funding sources, including reallocated LEAA
funds, shall be considered by the commission for implementing
programs and projects for crimes against the elderly.

CHAPTER 61.
CRIMES AND THEIR PUNISHMENT.

ARTICLE 2. CRIMES AGAINST THE PERSON.

§61-2-10a. Violent crimes against the elderly; sentence not subject
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to suspension or probation.

(a) If any person be convicted and sentenced for an offense
defined under the provisions of section nine or ten of this
article, and if the person shall have committed such offense
against a person who is sixty-five years of age or older, then
the sentence shall be mandatory and shall not be subject to
suspension or probation: Provided, That the court may, in its
discretion, suspend the sentence and order probation to any
person so convicted upon condition that such person perform
public service for a period of time deemed appropriate by the
court, which service shall be rendered in or about facilities or
programs providing care or services for the elderly: Provided,
however, That the court may apply the provisions of article
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eleven-a, chapter sixty-two of this code to a person committed
to a term of one year or less.

(b) The existence of any fact which would make any per-
son ineligible for probation under subsection (a) of this sec-
tion because of the commission or attempted commission of a
felony against a victim sixty-five years of age or older shall not
be applicable unless such fact is (i) found by the court upon
a plea of guilty or nolo contendere, or (ii) found by the jury,
if the matter is tried before a jury or (iii) found by the court,
if the matter is tried by the court, without a jury.

.
-

CHAPTER 53

(Com. Sub. for §. B. 102—By Senator Boettner and Senator Ash)

[Passed March 9, 1984: in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact sections fourteen and four-
teen-d, article two, chapter sixty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amend-
ed; and to further amend said article by adding thereto
a new section, designated section fourteen-e, all relating to
the crimes of child stealing and the abduction of certain
persons generally; the abduction of persons for purposes
of marriage or defilement; the abduction of children for
purposes of prostitution or concubinage; the abduction of
children for other unlawful, improper or immoral pur-
poses; the concealment or removal of minor child from its
custodian or from a person entitled to visitation; commis-
sion of such crime in another state; setting forth defenses;
aider or abettor in commission of certain crimes guilty as
a principal; venue; and providing criminal penalties for
such crimes.

Be it enacted by the Legislature of West Virginia:

That sections fourteen and fourteen-d, article two, chapter
sixty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted;

and

that said article two be further amended by adding thereto
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a new section, designated section fourteen-e, all to read as
follows:

ARTICLE 2. CRIMES AGAINST THE PERSON.

§61-2-14,

Abduction of person; kidnapping or concealing child; penalties.

§61-2-14d. Concealment or removal of minor child from custodian or from

person entitled to visitation; penalties; defenses.

§61-2-14e. One aiding or abetting in offense under §61-2-14, §61-2-14a,

§61-2-14¢ or §61-2-14d as principal; venue.

§61-2-14. Abduction of person; kidnapping or concealing child;
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penalties,

(a) Any person who takes away another person, or
detains another person against such person’s will, with
intent te marry or defile the person, or to cause the person
to be married or defiled by another person; or takes away
a child under the age of sixteen years from any person
having lawful charge of such child, for the purpose of
prostitution or concubinage, shall be guilty of a felony,
and, upon conviction thereof, shall be confined in the peni-
tentiary not less than three nor more than ten years.

(b) Any person, other than the father or mother, who
illegally, or for any unlawful, improper or immoral pur-
pose other than the purposes stated in subsection (a) of
this section or section fourteen-a or fourteen-c of this
article, seizes, takes or secretes a child under sixteen years
of age, from the person or persons having lawful charge
of such child, shall be guilty of a felony, and, upon con-
viction thereof, shall be confined in the penitentiary not
less than one nor more than ten years.

§61-2-14d. Concealment or removal of minor child from cus-
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todian or from person entitled to visitation; penal-
ties; defenses.

(a) Any person who conceals, takes or removes a minor
child in violation of any court order and with the intent
to deprive another person of lawful custody or visitation
rights shall be guilty of a felony, and, upon conviction
thereof, shall be imprisoned in the penitentiary not less
than one nor more than five years, or in the discretion of
the court, shall be imprisoned in the county jail not more
than one year or fined not more than one thousand dol-
lars, or both fined and imprisoned.
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(b) Any person who violates this section and in so
doing removes the minor child from this state or conceals
the minor child in another state shall be guilty of a felony,
and, upon conviction thereof, shall be imprisoned in the
penitentiary not less than one nor more than five years
or fined not more than one thousand dollars, or both fined
and imprisoned.

(c¢) It shall be a defense under this section that the
accused reasonably believed such action was necessary to
preserve the welfare of the minor child. The mere failure
to return a minor child at the expiration of any lawful
custody or visitation period without the intent to deprive
another person of lawful custody or visitation rights shall
not constitute an offense under this section.

§61-2-14e. One aiding or abetting in offense under §61-2-14,

§61-2-14a, §61-2-14c or §61-2-14d guilty as princi-
pal; venue.

If any person in any way knowingly aid or abet any
other person in the commission of any offense described
in section fourteen, fourteen-a, fourteen-c or fourteen-d
of this article, either as accessory before or an accessory
after the fact, such person so aiding and abetting shall be
guilty as a principal in the commission of such offense
and shall be punished in the same manner and to the
same extent as is provided in said sections for the person
who committed the offense. The venue of any offense
committed in violation of the provisions of this section
shall be as provided in section seven, article eleven of this

chapter.

s
-

CHAPTER 54

(Com. Sub. for §. B, 401—By Senator Boettner and Senator Nelson)

[Passed March 5. 1984: in effect nincty days from passage. Approved by the Governor.}

AN ACT to amend and reenact section thirty-two, article three,

chapter sixty-one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to retaining



364

CRIMES AND THEIR PUNISHMENT [Ch. 54

possession of or removing personal property which is
security for a claim without consent and with intent to
defraud and providing criminal penalties; disposal,
secreting or conversion of personal property subject to
written lease without consent and with intent to defraud
made a crime of larceny; providing for written notice; failure
to return property within ten days of receipt of notice; prima
facie evidence of intent to defraud; right of the lessor to
immediate possession after expiration of the lease and
written notice; and lessor not liable for certain damages
incidental to reclaiming or taking possession of the leased
property.

Be it enacted by the Legislature of West Virginia:

That section thirty-two, article three, chapter sixty-one of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 3. CRIMES AGAINST PROPERTY.

§61-3-32. Removal out of county of property securing claim;

OO0 W~

penalties; fraudulent disposition of personal
property in possession by virtue of lease; notice to
return; failure to return; penalty; right to
immediate possession.

(a) Anydebtor under any security instrument conveying
personal property, who retains possession of such personal
property, and who, without the consent of the owner of the
claim secured by such security instrument, and with intent
to defraud, removes or causes to be removed any of the
property securing such claim out of the county where it is
situated at the time it became security for such claim or out
of a county to which it was removed by virtue of a former
consent of the owner of the claim under this section, or, with
intent to defraud, secretes or sells the same, or converts the
same to his own use, shall be guilty of a misdemeanor, and,
upon conviction, be fined not more than five hundred
dollars, or imprisoned not more than six months, or both, in
the discretion of the court.

(b) Any person in possession or control of any personal
property by virtue of or subject to a written lease who, with
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intent to defraud and without written consent of the owner,
disposes of such property by sale or transfer, or secretes or
converts such property to his own use, or removes or causes
to be removed such property from the state shall be deemed
guilty of the larceny of such property.

In any prosecution under the provisions of this
subsection, written notice may be mailed by certified mail,
addressed to the lessee at the address of the lessee stated in
the lease, and served on the lessee within ten days of the
expiration of the lease, which notice shall state that the
lease has expired and that lessee has ten days from receipt
of such notice to return the leased property. Proof that the
lessee failed to return the property within ten days of
receiving such notice shall in any prosecution under this
subsection constitute prima facie evidence that the lessee
intended to defraud the owner.

Whenever the lessee is a resident of the county in which
the lease was contracted, the lessor, after written notice to
the lessee within ten days after the expiration of the lease,
has the right to immediate possession of the leased
property, without formal process to secure return and
possession of the leased property, if this can be done
without breach of the peace. The lessor is not liable to the
lessee for any damages for any action taken that is
reasonable, necessary and incidental to the reclaiming or
taking possession of the leased property.

.

CHAPTER 55

{Com. Sub. for H. B. 1507—By Dalegate Chambears and Delegate 1. Damron)

[Passed March 8, 1984; in cffect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section thirty-nine-l, article three,

chapter sixty-one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to crimes against
property; requiring checks on consumer deposit accounts to
show when the accounts were opened; setting forth the method
by which such information shall be placed on these checks.
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Be it enacted by the Legislature of West Virginia:

That section thirty-nine-l, article three, chapter sixty-one of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 3. CRIMES AGAINST PROPERTY.

§61-3-391. Checks on consumer deposit accounts to show date
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account was opened; consumer deposit account de-
fined.

(a) Beginning on the first day of July, one thousand nine
hundred eighty-four, all checks, drafts or similar negotiable
or nonnegotiable instruments or orders of withdrawal which
are thereafter printed to be used for drawing against funds
held in a consumer deposit account by a supervised financial
organization located in the state of West Virginia shall have
clearly printed on the face thereof a four or five-digit com-
bination of numbers and letters as follows:

(1) In the case of a consumer deposit account which
has been open for less than one year, a five-digit combina-
tion. The first two digits, running from 0! through 12, shall
numerically identify the month the account was opened,
followed by a hyphen, and the fourth and fifth digits shall

be the last two numbers of the year in which the account
was opened.

(2) In the case of a consumer deposit account which has
been open for one year or more, a four-digit combination
which shall be “1 Yr. 4”: Provided, That a new account
or an account which has been open for less than one year
may be treated as an account which has been open for one
year or more when a person authorized to draw against funds
in the account shall demonstrate to the supervised financial
organization through the production of account statements
that he has had a demand or other similar deposit account
or share account at the same or another financial institution
for twelve months immediately preceding his request for
printed checks.

(b) For purposes of this section the term “consumer
deposit account” means a demand or other similar deposit



Ch.

30
31
32
33
34
35

36
37
38
39
40
411

56] CRIMES AND THEIR PUNISHMENT 367

account or share account established and maintained by a
natural person with a supervised financial organization and
operated primarily for personal, family or household pur-
poses. The term “supervised financial organization” shall
have the same meaning as is ascribed to such term in section
one hundred two, article one, chapter forty-six-a of this code.

(c) The commissioner of banking is authorized and em-
powered to order any supervised financial institution to
comply with the provisions of this section and may apply to
any state or federal court of competent jurisdiction for
appropriate orders, writs, processes and remedies in aid of
enforcement.

CHAPTER 56

(M. B. 2032--By Delegate Davis and Delegate Casey)

[Passed March 9, 1984; in effect July 1, 1984. Approved by the Governor.]

AN ACT to repeal section thirteen, article eight-b, chapter sixty-one

of the code of West Virginia, one thousand nine hundred thirty-
one, as amended; to amend and reenact section twelve, article
eight of said chapter sixty-one; and to amend and reenact sec-
tions one, two, three, four, five, six, seven, eight, nine, ten,
eleven and twelve of said article eight-b, all relating to sex of-
fenses generally; defining certain terms relating to the offense
of incest; defining the felony offense of incest and establishing
the penalty therefor; defining certain terms relating to the of-
fenses of sexual assault, sexual abuse, sexual assault of a spouse
and indecent exposure; providing that lack of consent is an
element of every offense defined in article eight-b, chapter sixty-
one of said code and delineating when lack of consent results or
when a person is deemed incapable of consent; defining the
felony offense of sexual assault in the first degree and establish-
ing the penalty therefor; defining the felony offense of sexual as-
sault in the second degree and establishing the penalty there-
for; defining the felony offense of sexual assault in the third
degree and establishing the penalty therefor; defining the felony
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offense of sexual assault of a spouse and establishing the pen-
alty therefor; defining the felony offense of sexual abuse in the
first degree and establishing the penalty therefor; defining the
misdemeanor offense of sexual abuse in the second degree and
establishing the penalty therefor; defining the misdemeanor
offense of sexual abuse in the third degree and establishing the
penalty therefor; defining the misdemeanor offense of indecent
exposure and establishing the penalty therefor; restricting the
admissibility of certain types of evidence upon the trial of a
person for offenses defined under the provisions of said article
eight-b; providing that neither age nor mental capacity of the
victim shall preclude the victim from testifying; and providing
an affirmative defense for certain offenses charged under the
provisions of said article eight-b.

Be it enacted by the Legislature of West Virginia:

That section thirteen, article eight-b, chapter sixty-one of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be repealed; that section twelve, article eight of said chap-
ter sixty-one be amended and reenacted; and that sections one, two,
three, four, five, six, seven, eight, nine, ten, eleven and twelve of said
article eight-b be amended and reenacted, all to read as follows:

Article.

8. Crimes against chastity, morality and decency.
8B. Sexual Offenses.

ARTICLE 8. CRIMES AGAINST CHASTITY, MORALITY AND DE-
CENCY.

§61-8-12, Incest; penalty.
1 (a) For the purposes of this section:
(1) “Aunt” means the sister of a person’s mother or father;

(2) “Brother” means the son of a person’s mother or
father;

tive daughter or the daughter of a person’s husband or wife;

(4) “Father” means a person’s natural father, adoptive

2
3
4
5 (3) “Daughter” means a person’s natural daughter, adop-
6
7
8 father or the husband of a person’s mother;
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(5) “Granddaughter” means the daughter of a person’s son
or daughter;

(6) “Grandfather” means the father of a person’s father or
mother;

(7) “Grandmother” means the mother of a person’s father
or mother;

(8) “Grandson" means the son of a person’s son or daugh-
ter,

(9) “Mother” means a person’s natural mother, adoptive
mother or the wife of a person’s father;

(10) “Niece” means the daughter of a person’s brother or
sister;

(11) “Nephew” means the son of a person’s brother or
sister;

(12) “Sexual intercourse” means any act between persons
involving penetration, however slight, of the female sex organ
by the male sex organ or involving contact between the sex
organs of one person and the mouth or anus of another person;

(13) “Sexual intrusion” means any act between persons in-
volving penetration, however slight, of the female sex organ or
of the anus of any person by an object for the purpose of de-
grading or humiliating the person so penetrated or for gratify-
ing the sexual desire of either party;

(14) “Sister” means the daughter of a person’s father or
mother;

(15) *“Son” means a person’s natural son, adoptive son or
the son of a person’s husband or wife;

(16) “Uncle” means the brother of a person’s father or
mother.

(b) A person is guilty of incest when such person engages
in sexual intercourse or sexual intrusion with his or her father,
mother, brother, sister, daughter, son, grandfather, grand-
mother, grandson, granddaughter, nephew, niece, uncie or
aunt.
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(c) Any person who violates the provisions of this section
shall be guilty of a felony, and, upon conviction thereof, shall
be imprisoned in the penitentiary not less than five years nor
more than ten years, or fined not more than five thousand

dollars and imprisoned in the penitentiary not less than five
years nor more than ten years.

ARTICLE 8B. SEXUAL OFFENSES.

§61-8B-1. Definitions of terms.

§61-8B-2. Lack of consent.

§61-8B-3.  Sexual assault in the first degree.
§61-8B-4.  Sexual assault in the second degree.
§61-8B-5,  Sexual assault in the third degree.
§61-8B-6.  Sexuat assault of a spouse.
§61-8B-7.  Sexual abuse in the first degree.
§61-8B-8.  Sexual abuse in the second degree.
§61-8B-9.  Sexual abuse in the third degree.
§61-8B-10. Indecent exposure.

§61-8B-11. Sexual offenses—Evidence.
§61-8B-12, Same-—Defense.

§61-8B-1. Definition of terms.
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In this article, unless a different meaning plainly is re-
quired:

(1) “Forcible compulsion” means:

(a) Physical force that overcomes such earnest resistance
as might reasonably be expected under the circumstances; or

(b) Threat or intimidation, expressed or implied, placing a
person in fear of immediate death or bodily injury to himself

or another person or in fear that he or another person will
be kidnapped.

For the purposes of this definition “resistance” includes

physical resistance or any clear communication of the victim’s
lack of consent.

(2) “Married,” for the purposes of this article in addition
to its legal meaning, includes persons living together as man
and wife regardless of the legal status of their relationship.

(3) “Mentally defective” means that a person suffers from
a mental disease or defect which renders. such person incap-
able of appraising the nature of his conduct.
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(4) “Mentally incapacitated” means that a person is rendered
temporarily incapable of appraising or controlling his or her
conduct as a result of the influence of a controlled or intoxicat-
ing substance administered to such person without his or her
consent or as a result of any other act committed upon such
person without his or her consent.

(5) “Physically helpless” means that a person is uncon-
scious or for any reason is physically unable to communicate
unwillingness to an act.

(6) “Sexual contact” means any intentional touching, either
directly or through clothing, of the anus or any part of the
sex organs of another person, or the breasts of a female eleven
years old or older, where the victim is not married to the actor
and the touching is done for the purpose of gratifying the
sexual desire of either party.

(7) “Sexual intercourse™ means any act between persons not
married to each other involving penetration, however slight,
of the female sex organ by the male sex organ or involving
contact between the sex organs of one person and the mouth
or anus of another person.

(8) “Sexual intrusion™ means any act between persons not
married to each other involving penetration, however slight,
of the female sex organ or of the anus of any person by an
object for the purpuse of degrading or humiliating the person
so penelrated or for gratifying the sexual desire of either party.

(9) “Bodily injury” means substantial physical pain, illness
or any impairment of physical condition.

(10) “Serious bodily injury” means bodily injury which
creates a substantial risk of death, which causes serious or pro-
longed disfigurement, prolonged impairment of health or pro-
longed loss or impairment of the function of any bodily organ.

(11) “Deadly weapon” means any instrument, device or
thing capable of inflicting death or serious bodily injury, and
designed or specially adapted for use as a weapon, or possessed,
carried or used as a weapon.
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§61-8B-2. Lack of consent.
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(a) Whether or not specifically stated, it is an element of
every offense defined in this article that the sexual act was
committed without the consent of the victim.

(b) Lack of consent results from:
(1) Forcible compulsion; or
(2) Incapacity to consent; or

(3) If the offense charged is sexual abuse, any circumstances
in addition to the forcible compulsion or incapacity to consent

in which the victim does not expressly or impliedly acquiesce
in the actor’s conduct.

(c) A person is deemed incapable of consent when such
person is:

(1) Less than sixteen years olds or
(2) Mentally defective; or

(3) Mentally incapacitated; or
(4) Physically helpless.

§61-8B-3. Sexual assault in the first degree.

(a) A person is guilty of sexual assault in the first degree
when:

(1) Such person engages in sexual intercourse or sexual in-
trusion with another person and, in so doing:

(i) Inflicts serious bodily injury upon anyone; or

(ii) Employs a deadly weapon in the commission of the
act; or

(2) Such person, being fourteen years old or more, en-
gages in sexual intercourse or sexual intrusion with another
person who is eleven years old or less.

(b) Any person who violates the provisions of this section
shall be guilty of a felony, and, upon conviction thereof, shall
be imprisoned in the penitentiary not less than fifteen nor
more than twenty-five years, or fined not more than ten thou-
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sand dollars and imprisoned in the penitentiary not less than
fifteen nor more than twenty-five years,

§61-8B-4. Sexual assault in the second degree.
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(a) A person is guilty of sexual assault in the second de-
gree when:

(1) Such person engages in sexual intercourse or sexual
intrusion with another person without the person’s consent,
and the lack of consent results from forcible compulsion; or

(2) Such person engages in sexual intercourse or sexual in-
trusion with another person who is physically helpless.

(b) Any person who violates the provisions of this section
shall be guilty of a felony, and, upon conviction thereof, shall
be imprisoned in the penitentiary not less than ten nor more
than twenty years, or fined not more than ten thousand dol-
lars and imprisoned in the penitentiary not less than ten nor
more than twenty years.

§61-8B-5. Sexual assault in the third degree.
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{a) A person is guilty of sexual assault in the third degree
when:

(1) Such person engages in sexual intercourse or sexual
intrusion with another person who is mentally defective or
mentally incapacitated; or

(2) Such person, being sixteen years old or more, engages
in sexual intercourse or sexual intrusion with another person
who is less than sixteen years old and who is at least four
years younger than the defendant.

(b) Any person who violates the provisions of this section
shall be guilty of a felony, and, upon conviction thereof, shall
be imprisoned in the penitentiary not less than one year nor
more than five years, or fined not more than ten thousand
dollars and imprisoned in the penitentiary not less than one
year nor more than five years.

§61-8B-6. Sexual assault of a spouse.

1

(a) For the purposes of this subsection:
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(1) “Sexual intercourse” means any act between persons
married to each other involving penetration, however slight, of
the female sex organ by the male sex organ or involving con-

tact between the sex organs of one person and the mouth or
anus of his or her spouse.

(2) “‘Sexual intrusion” means any act between persons mar-
ried to each other involving penetration of the female sex
organ or of the anus of either person by an object for the
purpose of degrading or humiliating the person so penetrated or
for gratifying the sexual desire of either party.

(b) A person is guilty of sexual assault of a spouse when
such person engages in sexual penetration or sexual intrusion

with his or her spouse without the consent of such spouse;
and

(i) The lack of consent results from forcible compulsion; or

(ii) Such person inflicts serious bodily injury upon anyone;
or

(iii) Such person employs a deadly weapon in the com-
mission of the offense.

(c) Any person who violates the provisions of this section
shall be guilty of a felony, and, upon conviction thereof, shall
be confined in the penitentiary not less than two nor more
than ten years, or fined not more than five thousand dollars
and confined in the penitentiary not less than two nor more
than ten years.

§61-8B-7. Sexual abuse in the first degree.
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(a) A person is guilty of sexual abuse in the first degree
when:

(1) Such person subjects another person to sexual contact
without their consent, and the lack of consent results {rom
forcible compulsion; or

(2) Such person subjects another person to sexual con-
tact who is physically helpless; or

(3) Such person, being fourteen years old or more, sub-
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jects another person to sexual contact who is eleven years old
or less.

(b) Any person who violates the provisions of this sec-
tion shall be guilty of a felony, and, upon conviction thereof,
shall be imprisoned in the penitentiary not less than one
year nor more than five years, or fined not more than ten
thousand dollars and imprisoned in the penitentiary not less
than one year nor more than five years.

§61-8B-8. Sexual abuse in the second degree.
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(a) A person is guilty of sexual abuse in the second
degree when such person subjects another person to sexual
contact who is mentally defective or mentally incapacitated.

(b) Any person who violates the provisions of this section
shall be guilty of a misdemeanor, and, upon conviction
thereof, shall be confined in the county jail not more than
twelve months, or fined not more than five hundred dol-
lars and confined in the county jail not more than twelve
months.

§61-8B-9. Sexual abuse in the third degree.
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(a) A person is guilty of sexual abuse in the third degree
when he subjects another person to sexual contact without the
latter’s consent, when such lack of consent is due to the victim’s
incapacity to consent by reason of being less than sixteen years
old.

(b) In any prosecution under this section it is a de-
fense that:

(1) The defendant was less than sixteen years old; or

(2) The defendant was less than four years older than
the victim.

(¢) Any person who violates the provisions of this section
shall be guilty of a misdemeanor, and, upon conviction there-
of, shall be confined in the county jail not more than ninety
days, or fined not more than five hundred dollars and con-
fined in the county jail not more than ninety days.
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§61-8B-10. Indecent exposure.
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(a) A person is guilty of indecent exposure when such
person intentionally exposes his or her sex organs or anus or
the sex organs or anus of another person or engages in any
overt act of sexual gratification, and does so under circum-
stances in which the person knows that the conduct is likely
to cause affront or alarm.

(b) Any person who violates the provisions of this section
shall be guilty of 2 misdemeanor, and, upon conviction
thereof, shall be confined in the county jail not more than
ninety days, or fined not more than two hundred fifty dollars
and confined in the county jail not more than ninety days.

§61-8B-11. Sexual offenses—Evidence.

(a) In any prosecution under this article in which the
victim’s lack of consent is based solely on the incapacity to
consent because such victim was below a critical age, evidence
of specific instances of the victim’s sexual conduct, opinion evi-
dence of the victim's sexual conduct and reputation evidence of
the victim's sexual conduct shall not be admissible. In any
other prosecution under this article, evidence of specific in-
stances of the victim’s prior sexual conduct with the defendant
shall be admissible on the issue of consent: Provided, That such
evidence heard first out of the presence of the jury is found by
the judge to be relevant.

(b) In any prosecution under this article evidence of speci-
fic instances of the victim’s sexual conduct with persons other
than the defendant, opinion evidence of the victim’s sexual
conduct and reputation evidence of the victim’s sexual conduct
shall not be admissible: Provided, That such evidence shall be
admissible solely for the purpose of impeaching credibility, if
the victim first makes his or her previous sexual conduct an
issue in the trial by introducing evidence with respect thereto.

(c) In any prosecution under this article, neither age nor
mental capacity of the victim shall preclude the victim from
testifying.

§61-8B-12. Same—Defense.

(a) In any prosecution under this article in which the
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victim's lack of consent is based solely on the incapacity to
consent because such victim was below a critical age, mentally
defective, mentally incapacitated or physically helpless, it is
an affirmative defense that the defendant, at the time he or
she engaged in the conduct constituting the offense, did not
know of the facts or conditions responsible for such incapacity
to consent, unless the defendant is reckless in failing to know
such facts or conditions.

(b) The affirmative defense provided in subsection (a) of
this section shall not be available in any prosecution under
subdivision (2), subsection (a), section three, and under
subdivision (3), subsection (a), section seven of this article.

e
-

CHAPTER 57

(Com. Sub. for S. B. 4—By Senator White and Senator Boettner)

[Passed March S, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter sixty-one of the code of West Virginia,

one thousand nine hundred thirty-one, as amended, by
adding thereto a new article, designated article eleven-a,
relating to protection of victims generally; making certain
findings and purposes; permitting statements of crime
victims at sentencing hearings; providing for preparation of
victim impact statements in criminal cases; when impact
statements received; contents; use; right of defendants to
review statement and present evidence; requiring
restitution by defendant; when restitution required; how
restitution made; providing a procedure for issuing
restitution order; requiring the attorney general’s office in
conjunction with the department of public safety and the
department of human services to develop and implement
guidelines for law-enforcement agencies and prosecuting
attorneys’ offices consistent with the purposes of this act.

Be it enacted by the Legislature of West Virginia:

That chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
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adding thereto a new article, designated article eleven-a, to read
as follows:

ARTICLE 11A. VICTIM PROTECTIN ACT OF 1984.

§61-11A-1. Legislative findings and purpose.

§61-11A-2. Testimony of ¢crime victim at sentencing hearing.

§61-11A-3. Victims impact stalement; when required; contents; use, right of
defendant 10 review and present evidence.

§61-11A-4. Restitution; when ordered.

§61-11A-5. Restitution; procedure for issuing order.

§61-11A-6. State guidelines for fair treatment of crime victims and witnesses in
the criminal justice system.
§61-11A-7. Severability

§61-11A-1. Legislative findings and purpose.

1 (a) The Legislature finds and declares that without the
2 cooperation of victims and witnesses, the criminal justice
3 system would cease to function, yet too often these
4 individuals are either ignored by the criminal justice system
5 or simply used as tools to identify and punish offenders.
6 The Legislature finds further that all too often the victim
7 of a serious crime is forced to suffer physical, psychological
8 orfinancial hardship first as a result of the criminal act and
9 then asaresult of contact with a criminal justice system not

10 totally responsive to the needs of such victims.

11 The Legislature finds further that under the current law,

12 law-enforcement agencies must have cooperation from a
13 victim of crime and yet neither the agencies nor the legal
14 systemcan offer adequate protection or assistance when the

15 victim, as a result of such cooperation, is threatened or
16 intimidated.

17 The Legislature finds further that while the defendant is
18 provided with counsel who can explain both the criminal
19 justice process and the rights of the defendant, the victim or
20 witness has no counterpart and is usually not even notified
21 when the defendant is released on bail, the case is

22 dismissed, a plea to a lesser charge is accepted or a court
23  date is changed.

24 The Legislature finds further that the victim or witness
25 who cooperates with the prosecutor often find that the



Ch.

26
21
28
29

30
31
32
33
34
35

36
37
38
39
40
41
42

57] CRIMES AND THEIR PUNISHMENT 379

transportation, parking facilities and child care services at
the court are unsatisfactory and they must often share the
pretrial waiting room with the defendant or his family and
friends.

The Legislature finds further that the victim may lose
valuable property to a criminal only to lose it again for long
periods of time to law-enforcement officials, until the trial
and appeals are over; many times that property is damaged
or lost, which is particularly stressful for the elderly or
poor.

(b) The Legislature declares that the purposes of this
article are to enhance and protect the necessary role of
crime victims and witnesses in the criminal justice process
and to ensure that the state and local governments do all
that is possible within the limits of available resources to
assist victims and witnesses of crime without infringing on
the constitutional rights of the defendant.

§61-11A-2. Testimony of crime victim at sentencing hearing.

(a) For the purposes of this section, “victim’ means a
person who is a victim of a felony, the fiduciary of a
deceased victim'’s estate or a member of a deceased victim’s
immediate family.

(b) Prior to the imposition of sentence upon any
defendant who has been found guilty of a felony or has
pleaded guilty or nolo contendere to any felony, the court
shall permit the victim of the crime to appear before the
court for the purpose of making an oral statement for the
record if the victim notifies the court of his desire to make
such a statement after receiving notification provided in
subsection (c) of this section. If the victim fails to so notify
the court such failure shall constitute a waiver of the right
to make an oral statement. In lieu of such appearance and
oral statement, the victim may submit a written statement
to the court or to the probation officer in charge of the case.
Such probation officer shall forthwith file any such
statement delivered to his office with the sentencing court,
and the statement shall be made a part of the record at the
sentencing hearing. Any such statement, whether oral or
written, shall relate solely to the facts of the case and the
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22 extent of any injuries, financial losses and loss of earnings

23 directly resulting from the crime for which the defendant is
24 being sentenced.

25 (c) Within a reasonable time, prior to the imposition of
26 sentence upon such defendant, the prosecuting attorney or
27 assistant prosecuting attorney in charge of the case shall in
28 writing advise the person who was the victim of such crime
29 or in the case of a minor, the parent or guardian of such
30 minor, or the fiduciary of his estate, if he be then deceased,
31 of the date, time and place of the original sentencing
32 hearing, and of the victim’s rights to submit a written or

33 oral statement to the sentencing court as hereinavove
34 provided.

35 (d) The oral or written statement given or submitted by
36 any victim in accordance with the provisions of this section
37 shall be in addition to and not in lieu of the victim impact

38 statement required by the provisions of section three of this
39 article.

§61-11A-3.  Victim impact statement; when required; con-

tents; use; right of defendant to review and
present evidence.

1 (a) In every case in which a presentence report is
2 ordered by the court, such presentence report shall contain
3 a victim impact statement unless the court orders
4 otherwise, if the defendant, in committing a felony or

5 misdemeanor, caused physical, psychological or economic
6 injury or death of the victim.

7 (b) The victim impact statement shall be prepared by

8 the probation officer and shall include the identity of the

9 victim, an itemization of any economic loss suffered by the
10 victim as a result of the offense, a description of the nature
11 and extent of any physical or psychological injury suffered
12 Dby the victim as a result of the offense, the details of any
13 change in the victim’s personal welfare, lifestyle or family
14 relationships as a result of the offense, whether there has
15 been any request for psychological or medical services
16 initiated by the victim or the victim’s family as a result of
17 the offense, and such other information related to the
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impact of the offense upon the victim as may be required by
the court.

(¢c) 1f the court does not order a presentence
investigation and report, the prosecuting attorney may
request that the probation officer prepare a victim impact
statement. The victim impact statement shall be considered
by the court as a factor in determining the appropriate
sentence. Additionally, the statement may be utilized for
the determination of claims by victims of crimes pursuant
to the provisions of article two-a, chapter fourteen of this
code.

(d) A victim impact statement prepared in accordance
with the provisions of this section, other than for claims by
victims of crimes pursuant to the provisions of article two-
a, chapter fourteen of this code, shall be made available to
the defendant, and his counsel if he is so represented, at
least ten days prior to the date set for pronouncement of his
sentence. The court shall, upon motion by or on behalf of the
defendant, grant the defendant a hearing, whereby he may
introduce testimony or other information related to any
alleged factual inaccuracies in the statement.

§61-11A-4. Restitution; when ordered.

QW Ik WK -

(a) The court, when sentencing a defendant convicted of
a felony or misdemeanor causing physical, psychological or
economic injury or loss to a victim, shall order, in addition
to or in lieu of any other penalty authorized by law, that the
defendant make restitution to any victim of the offense,
unless the court finds restitution to be wholly or partially

impractical as set forth in this article. If the court does not
order restitution, or orders only partial restitution, under
this section, the court shall state on the record the reasons
therefor.

(b) The order shall require that such defendant:

(1) In the case of an offense resulting in damage to, loss
of, or destruction of property of a victim of the offense

(A) Return the property to the owner of the property or
someone designated by the owner; or
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(B) If return of the property under subparagraph (A) is
impossible, impractical or inadequate, pay an amount
equal to the greater of: (i) The value of the property on the
date of sentencing, or (ii) the value of the property on the
date of the damage, loss or destruction less the value (as of

the date the property is returned) of any part of the property
that is returned;

(2) In the case of an offense resulting in bodily injury to
a victim

(A) Pay an amount equal to the cost of necessary
medical and related professional services and devices
relating to physical, psychiatric and psychological care,
including nonmedical care and treatment rendered in
accordance with a method of healing recognized by the law
of the place of treatment;

(B) Pay an amount equal to the cost of necessary
physical and occupational therapy and rehabilitation; and

(C) Reimburse the victim for income lost by such victim
as a result of such offense;

(3) In the case of an offense resulting in bodily injury
that also results in the death of a victim, pay an amount

equal to the cost of necessary funeral and related services;
and

(4) Inany case, if the victim (or if the victim is deceased,
the victim’s estate) consents, or if payment is impossible or
impractical, make restitution in services in lieu of money, or

make restitution to a person or organization designated by
the victim or the estate.

(¢) If the court decides to order restitution under this
section, the court shall, if the victim is deceased, order that
the restitution be made to the victim’s estate.

(d) The court shall impose an order of restitution to the
extent that such order is as fair as possible to the victim and
the imposition of such order will not unduly complicate or
prolong the sentencing process.

{e) The courtshall notimpose restitution with respect to

1
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a loss for which the victim has received or is to receive
compensation, except that the court may, in the interest of
justice, order restitution to any person who has
compensated the victim for such loss to the extent that such
person paid the compensation. An order of restitution shall
require that all restitution to victims under such order be
made before any restitution to any other person under such
order is made.

(f) The court may require that such defendant make
restitution under this section within a specified period or in
specified installments. The end of such period or the last
such installment shall not be later than: (i) The end of the
period of probation, if probation is ordered; (ii) five years
after the end of the term of imprisonment imposed, if the
court does not order probation; and (iii) five years after the

date of sentencing in any other case. If not otherwise
provided by the court under this subsection, restitution shall
be made immediately.

(g) If such defendant is placed on probation or paroled
under this article, any restitution ordered under this sec-
tion shall be a condition of such probation or parole unless
the court or parole board finds restitution to be wholly
or partially impractical as set forth in this article. The
court may revoke probation and the parole board may
revoke parole if the defendnat fails to comply with such
order. In determining whether to revoke probation or
parole, the court or parole board shall consider the
defendant’s employment status, earning ability, financial
resources, the willfulness of the defendant’s failure to pay,
and any other special circumstances that may have a
bearing on the defendant’s ability to pay.

(h) An order of restitution may be enforced by the state
or a victim named in the order to receive the restitution in
the same manner as a judgment in a civil action.

§61-11A-5. Restitution; procedure for issuing order.

1
2
3
4

(a) The court, in determining whether to order
restitution under this article and in determining the
amount of such restitution, shall consider the amount of the
loss sustained by any victim as a result of the offense, the
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5 financial resources of the defendant, the financial needs
6 and earning ability of the defendant and the defendant’s

T dependents, and such other factors as the court deems
8 appropriate.

9 (b} The court may order the probation officer of the
10 court to obtain information pertaining to the factors set
11 forth in subsection (a) of this section. The probation officer
12 of the court shall include the information collected in the

13 report of presentence investigation or in a separate report,
14 as the court directs.

15 (¢} The court shall disclose to both the defendant and
16 the prosecuting attorney all portions of the presentence or

17 other report pertaining to the matters described in
18 subsection (a) of this section.

19 (d) Any dispute as to the proper amount or type of
20 restitution shall be resolved by the court by the
21 preponderance of the evidence. The burden of
22 demonstrating the amount of the loss sustained by a victim
23 as a result of the offense shall be on the prosecuting
24 attorney. The burden of demonstrating the financial
25 resources of the defendant and the financial needs of the
26 defendant and such defendant’s dependents shall be on the
27 defendant. The burden of demonstrating such other matters
28 as the court deems appropriate shall be upon the party
29 designated by the court as justice requires.

§61-11A-6. State guidelines for fair treatment of crime victims
and witnesses in the criminal justice system.

1 (a) Nolater than the first day of July, one thousand nine
2 hundred eighty-four, the attorney general shall promulgate
3 rules and regulations in accordance with the provisions of
4 chapter twenty-nine-a of this code, establishing guidelines
5 for law-enforcement agencies and prosecuting attorneys’
6 offices consistent with the purposes of this article. The
7 attorney general shall seek the advice of the department of
8 public safety and department of human services in
9 preparing such rules and regulations. In preparing such
10 rules and regulations, the following objectives shall be
11 considered:
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(1) The arresting law-enforcement agency should
ensure that victims routinely receive emergency social and
medical services as soon as possible and are given
information on the following

(A) Availability of crime victim compensation (where
applicable);

(B) Community-based victim treatment programs;

(C) Therole of the victim in the criminal justice process,
including what they can expect from the system as well as
what the system expects from them; and

(D) Stagesinthecriminal justice process of significance
to a crime victim, and the manner in which information
about such stages can be obtained.

(2} The prosecuting attorney or his assistant should
ensure that victims and witnesses receive information on
steps that law-enforcement officers and prosecuting
attorneys can take to protect victims and witnesses from
intimidation.

(3) All victims and witnesses who have been scheduled
to attend criminal justice proceedings should be notified by
the prosecuting attorneys’ offices as soon as possible of any
scheduling changes which will affect their appearances.

(4) Victims, witnesses and one member of the
immediate family of those victims and witnesses should, if
such persons provide the appropriate official with a current
address and telephone number, receive prompt advance
notification, if possible, of judicial proceedings relating to
their case, from the prosecuting attorney’s office, including:

(A) The arrest of an accused,;

(B) The initial appearance of an accused before a
judicial officer;

(C) The release of the accused pending judicial
proceedings; and

(D) Proceedings in the prosecution of the accused
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(including the entry of a plea of guilty, trial, sentencing,
and, where a term of imprisonment is imposed, the release
of the accused from such imprisonment).

(5) The victim of a serious crime, or in the case of a minor
child or a homicide, the family of the victim, shall be
consulted by the prosecuting attorney in order to obtain the
views of the victim or family about the disposition of any
criminal case brought as a result of such crime, including
the views of the victim or family about:

(A) Dismissal;
(B) Release of the accused pending judicial proceedings;
(C) Plea negotiations; and

(D) Pretrial diversion program.

(6) Victims and other prosecution witnesses should, if
practical, be provided prior to court appearance a waiting
area that is separate from all other witnesses,

(7) Law-enforcement agencies should promptly return
victim’s property held for evidentiary purposes unless there
is a compelling law-enforcement reason for retaining it.

(8) A victim or witness who so requests should be
assisted by law-enforcement agencies and prosecuting
attorneys in informing employers that the need for victim
and witness cooperation in the prosecution of the case may
necessitate absence of that victim or witness from work. A
victim or witness who, as a direct result of a crime or of
cooperation with law-enforcement agencies or attorneys
for the government, is subjected to serious financial strain,

should be assisted by the appropriate state agencies in
dealing with creditors.

(b) Nothingin this section shall be construed as creating

a cause of action against the state of West Virginia or any of
its political subdivisions.

§61-11A-7. Severability.

1

The provision of subdivision (cc), section ten, article two,
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2 chapter two of this code shall apply to the provisions of this
3 aruicle to the same extent as if the provision of said
4 subdivision were set forth in extenso herein.

e
v

CHAPTER 58

{Com. Sub. for H. B, 1252—By Delegate Hatcher)

JPassed March 10, 1984; in effect ninety days from passage. Approved by the Governor.[

AN ACT to amend article one-c, chapter sixty-two of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto two new sections, designated
sections one-a and seventeen-b, relating to bail and recogniz-
ance generally; authorizing the release of certain persons upon
their personal recognizance in certain instances; and defining
the offense of failure to appear when required to do so and
providing for penalties therefor.

Be it enacted by the Legislature of West Virginia:

That article one-c, chapter sixty-one of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended by
adding thereto two new sections, designated sections one-a and
seventeen-b, to read as follows:

ARTICLE 1C. BAIL.

§62-1C-1a.  Release upon own recognizance authorized.
§62-1C-17a. Failure to appear; penalties.

§62-1C-1a. Release upon own recognizance authorized.

I Any other provision of this article to the contrary notwith-
2 standing, when from all the circumstances, the court or magis-
3 trate is of thc opinion that the defendant or person arrested
4  will appcar as may be required of him, either hefore or after
5 conviction, such defendant or person arrested may be re-
6 leased upon his own recognizance.

2-

1

1C-17b. Failure to appear; penalties,

(a) Any person, who, having been released npon his per-
2 sonal recognizance pursuant to section one-a of this article
3 or having becn otherwise admitted to bail and released in

§6
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accordance with this article, and who shall willfully and
without just cause fail to appear as and when it may be re-
quired of him, shall be guilty of the offense as hereinafter
prescribed, and, upon conviction thereof, shall be punished
in the manner hereinafter provided.

(b) If any such person was admitted to bail or released
after being arrested for, charged or convicted of a felony
and shall thereafter be convicted for a violation of the pro-
visions of subsection (a) of this section, such person shall be
guilty of a felony and shall be fined not more than five
thousand dollars or imprisoned not less than one nor more
than five years, or both such fine and imprisonment.

(c) If any such person was admitted to bail or released
after being arrested for, charged or convicted of a misdemeanor
and shall thereafter be convicted for a violation of the
provisions of subsection (a) of this section, such person shall
be guilty of a misdemeanor and shall be fined not more than
one thousand dollars or confined in the county jail for not
more than one year, or both such fine and confinement.

(d) If any such person was admitted to bail or released
pending appearance as a material witness and shall there-
after fail to appear when and where it shall have been re-
quired of him, such person shall be guilty of a misdemeanor,
and, upon conviction thereof, shall be fined not more than
one thousand dollars or confined in the county jail not more
than one year, or both such fine and confinement.

(e) Any penalty authorized by this section shall be in
addition to any forfeiture authorized or mandated by this
article or by any other provision of law.

e
>

CHAPTER 59

(Com. Sub. for H. B. 1044—By Delegate love)

[Passed March 9, 1984; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article seven, chapter sixty-two of the code of

West Virginia, one thousand nine hundred thirty-one, as
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amended, by adding thereto a new section, designated section
three, relating to stay of execution of sentence pending appeal
generally; providing for removal to the penitentiary or other
place of incarceration; authorizing the return of a defendant to
a place of confinement near the place of trial if necessary;
and establishing a procedure for bail in cases where a defendant
is removed to the penitentiary or confined elsewhere pending
disposition of appeal.

Be it enacted by the Legislature of West Virginia:

That article seven, chapter sixty-two of the code of West Virginia,

one

thousand nine hundred thirty-one, as amended, be amended

by adding thereto a new section, designated section three, to read
as follows:

ARTICLE 7, EXECUTION OF SENTENCES; STAYS.

§62-7-3. Stay of proceedings; removal to penitentiary after reason-
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able time pending appeal; procedure for bail.

(a) Whenever a stay of proceedings has been granted
pursuant to section one or two of this article or any rule of
court relating to stays granted under those sections, and
the court upon its own motion or after notice and motion by
the prosecuting attorney or the defendant shall determine that
it is no longer necessary to retain the defendant at a place
of confinement near the place of trial in order to permit the
defendant to assist in the preparation of his or her appeal to
the supreme court of appeals, then unless the defendant shall
have posted bail, the sentencing court may vacate the order
granting the stay or, in the case of the supreme court of
appeals, the supreme court of appeals may vacate its order
granting the stay upon the recommendation of the circuit
court. Upon the vacation of the order granting the stay, the
defendant shall be removed to the penitentiary pursuant to
the provisions of section seven of this article: Provided, That
the sentencing court or the supreme court of appeals may
order incarceration elsewhere for other good cause. In the
case of the removal of a defendant from a place of confine-
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ment near the place of trial, if at any time during the pendency
of the petition for appeal or the appeal the defendant shall
post bail or the defendant or the defendant’s counsel shall
have exhibited the defendant’s readiness and ability to post
such bail, then the stay shall again be granted or the super-
sedeas shall be reinstated and the defendant dealt with as
hereinafter provided in this section. If a defendant be con-
fined away from the place of trial under the provisions of
this subsection, he may nonetheless be returned to a place
of confinement near the place of trial at any time his presence

is necessary to facilitate preparation for, or access to, pro-
ceedings for an appeal.

(b) 1If a defendant is not released pending disposition of
appeal and is removed to the penitentiary or other place of
confinement in accordance with the provisions of subsection
{a) of this section, then upon the fixing of bail in a proper
case, the defendant may be admitted to bail as heretofore pro-
vided by law and released from any incarceration in accord-
ance with the terms and conditions of such bail, by the
warden of the state penitentiary or other officer having lawful
custody, upon the release order of the clerk or judge of the
court before whom such bail is to be given. A release order
shall be promptly issued by the clerk or judge when the
requirements for bail have been complied with or when the
defendant or the defendant’s counsel has exhibited the de-
fendant’s readiness and ability to comply with such require-
ments. Such release order may be provisional in form indi-
cating that proper arrangements for bail have been made and
could be completed upon the personal appearance of the
defendant before the clerk or judge. In order to be admitted
to bail following the execution by the clerk or judge of the
release order or provisional release order the defendant shall
be promptly brought before the court or clerk by the officer
having custody. If the circumstances under which bail was
fixed have changed so that bail is no longer appropriate, bail
may be denied: Provided, That nothing in this subsection is
intended to alter the conditions under which an individual may
be admitted to bail under other provisions of law,
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CHAPTER 60

(H. B. 1694—By Delegate Davis and Delegate Crookshanks)

}Passed March 10, 1984; in effect ninety days from passage. Approved by the Govemor.[

AN ACT to amend and reenact sections one, two, thirteen, fifteen,
sixteen, seventeen and twenty-two, article two, chapter forty-
eight of the code of West Virginia, one thousand nine hundred
thirty-one, as amended; to further amend said article two by
adding thereto five new sections, designated sections thirty-two,
thirty-three, thirty-four, thirty-five and thirty-six; and to amend
and reenact section ten, article three of said chapter forty-
eight, relating to the awarding of alimony, child support and
other relief and the distribution of marital property upon the
ordering of a divorce or annulment or the granting of a decree
of separate maintenance generally; defining certain terms; set-
ting forth conditions under which marriages are voidable and
shall be void; providing for the annulment or affirmation of
marriage; describing the temporary relief which a court may
grant during the pendency of an action for divorce, annulment
or separate maintenance; establishing a procedure for ex parte
relief without notice; describing the relief which a court may
grant upon ordering a divorce or annulment or granting a decree
of separate maintenance; empowering the court to order ac-
counts to be taken as to all or any part of marital property or
the separate estates of the parties; providing that in awarding or
denying alimony the court may consider fault or misconduct of
either or both parties; providing that an award of alimony may
be barred when both parties prove grounds or when a party has
committed adultery, been convicted of a felony, or has actually
abandoned or deserted; directing the manner in which a court
is to structure relief when the parties have executed a separa-
tion agreement; describing the matters which a court shall con-
sider in determining the amount to be ordered as alimony, child
support or separate maintenance; prohibiting the recordation of
a judgment order in a case of divorce, annulment or separate
maintenance and providing for the recordation of an abstract
of such order and an affidavit so as to create a lien; requiring
the commencement of a proceeding within sixty days in order
to preserve any lien so created; describing the proceedings
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whereby a person may be found to be in criminal contempt or
civil contempt and prescribing penalties for persons found to
be in contempt; authorizing the court to enter judgment for
arrearages in the payment of alimony, child support or separate
maintenance, and to require security to ensure payment of
future installments; allowing a court to attach forthwith the body
of a person who refuses or fails to respond to the lawful process
of the court or to comply with an order of the court; describing
the manner in which a court is to divide the marital property of
the parties to an action for divorce, annulment or separate
maintenance; setting forth the matters which a court shall
consider in distributing marital property between the par-
ties; listing the alternatives available to the court for ascer-
taining and distributing the respective interests of the parties in
marital property; requiring the court to set out findings of fact
and conclusions of law and the reasons for dividing marital
property; stating that neither the provisions of article two, chap-
ter forty-eight of the code nor the doctrine of equitable distri-
bution of marital property shall be construed to create com-
munity property nor any other interest or estate in property ex-
cept those previously recognized in this state; describing the
circumstances under which a husband or wife may alienate his
or her separate property and describing the effect of transfers of
property on third parties; providing for the full disclosure of all
assets owned in full or in part by either party separately or by
the parties jointly; requiring the use of a standard form for
disclosure; establishing the time for filing the disclosure form;
providing for the confidentiality of disclosures; describing the
action to be taken upon a failure to disclose information;
providing that a deliberate failure to provide disclosure consti-
tutes an offense of false swearing; authorizing an injunction
against the distribution of property and allowing the court to
set aside certain encumbrances or dispositions of property to
third persons; authorizing the filing of a notice of lis pen-
dens upon the commencement of an action for divorce,
annulment or separate maintenance; providing for the retro-
active effect of amendments made to article two, chapter forty-
eight of said code; and stating that in actions which require the
court to divide marital property, the presumption of gift be-
tween spouses shall not apply.
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Be it enacted by the Legislature of West Virginia:

That sections one, two, thirteen, fifteen, sixteen, seventeen and
twenty-two, article two, chapter forty-eight of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted; that said article two be further amended by
adding thereto five new sections, designated sections thirty-two,
thirty-three, thirty-four, thirty-five and thirty-six; and to amend and
reenact section ten, article three of said chapter forty-eight, all to
read as follows:

Article
2. Divorce, Annulment and Separate Maintenance.
3. Property, Rights and Liabilities of Married Women; Husband and Wife.

ARTICLE 2. DIVORCE, ANNULMENT AND SEPARATE MAINTEN-
ANCE.

§48-2-1.  Definjtions.

§48-2-2, For what and when marriages void; affirmation or annulment of
marriage.

§48-2-13. Temporary relief during pendency of action for divorce, annulment
Or separale maintenance.

§48-2-15. Relief upon ordering divorce or annulment or granting decree of
separate maintenance.

§48-2-16. Effect of separation agreement; what considered in awarding ali-
mony. child support or separate maintenance,

$48-2-17. Recordation of an abstract of an order for alimony. child support
Or separate maintenance.

§48-2-22. Proceedings in contempt.

§48-2-32.  Marital property disposition.

§48-2-33.  Disclosure of assets required.

§48-2-34.  Injunction against disposition of property pending suit and decree
rendering fraudulent transfers null and void.

§48-2-35. Lis pendens.

§48-2-36. Retroactive effect of amendments.

§48-2-1. Definitions.

1 (a) “Alimony” mcans the allowance which a person pays
2 10 or in behalf of the support of his or her spouse or divorced
3 spouse while they are separated or after they are divorced.
4 The payment of alimony may be required by court order or
5 by the terms of a scparation agreement. Alimony may be paid
6 in a lump sum or paid in installments as periodic alimony.
7 Alimony includes temporary alimony as that term is used in
8 section thirteen of this article, as well as alimony as that term
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is used in section fifteen of this article and elsewhere through-
out this article.

(b) “Antenuptial agreement™ or “prenuptial agreement”
means an agreement between a man and woman before mar-
riage, but in contemplation and generally in consideration of
marriage, whereby the property rights and interests of the pro-
spective husband and wife, or both of them, are determined, or
where property is secured to either or both of them, to their
separate estate, or to their children or other persons. An ante-
nuptial agreement may include provisions which define the re-
spective property rights of the parties during the marriage, or in
the event of the death of either or both of the parties, and may
provide for the disposition of marital property upon an annul-
ment of the marriage or a divorce or separation of the parties.
A prenuptial agreement is void if at the time it is made:

(1) Either of the parties is a minor; or

(2) The female party to the agreement is pregnant: Pro-
vided, That such female shall be presumed for the purposes of
this article to have been pregnant at the time the agreement was
made if she gives birth to a child at any time within the nine
month period next following the execution of the agreement.

(c) ‘““Marital property” means:

(1) All property and earnings acquired by either spouse
during a marriage, including every valuable right and interest,
corporeal or incorporeal, tangible or intangible, real or per-
sonal, regardless of the form of ownership, whether legal or
beneficial, whether individually held, held in trust by a third
party, or whether held by the parties to the marriage in some
form of co-ownership such as joint tenancy or tenancy in com-
mon, joint tenancy with the right of survivorship, or any other
form of shared ownership recognized in other jurisdictions
without this state, except that marital property shall not in-

clude separate property as defined in subsection (d) of this
section; and

(2) The amount of any increase in value in the separate
property of either of the parties to a marriage, which increase
results from (A) an expenditure of funds which are marital
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property, including an expenditure of such funds which reduces
indebtedness against separate property, extinguishes liens, or
otherwise increases the net value of separate property, or (B)
work performed by either or both of the parties during the
marriage;

The definitions of “marital property” contained in this
subsection and “separate property” contained in subsection (d)
of this section shall have no application outside of the provi-
sions of this article, and the common iaw as to the ownership
of the respective property and earnings of a husband and wife,
as altered by the provisions of article three of this chapter and
other provisions of this code, are not abrogated by implication
or otherwise, except as expressly provided for by the provisions
of this article as such provisions are applied in actions brought
under this article or for the enforcement of rights under this
article.

(d) “Separate property™” means:
(1) Property acquired by a person before marriage; or

(2) Property acquired by a person during marriage in ex-
change for separate property which was acquired before the
marriage; or

(3) Property acquired by a person during marriage, but
excludcd from treatment as marital property by a valid agree-
ment of the parties entercd into before or during the marriage;
or

(4) Property acquired by a person during marriage by gift,
bequest, devise, descent or distribution; or

(5) Property acquired by a party during a marriage but
after the separation of the parties and before the granting of a
divorce, annulment or decree of separate maintenance; and

(6) Any increase in the value of separate property as de-
fined in subdivision (1), (2), (3), (4) or (5) of this subsec-
tion which is due to inflation or to a change in market value
resulting from conditions outside the control of the parties.

(e) “Scparation™ or “separation of thc parties” means the
separation of the parties ncxt preceding the filing of an action
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under the provisions of this article, which separation continues,
without the parties cohabiting or otherwise living together as
husband and wife, and without interruption.

(f) “Separation agreement” means a written agreement en-
tered into by a husband and wife w