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FOREWORD

This volume contains the Acts of the First Regular Session
of the 68th Legislature, 1987, and Second Extraordinary
Session of the 67th Legislature, 1986.

First Regular Session, 1987

The first regular session of the 68th Legislature convened
on January 14, 1987. The constitutional sixty-day limit on the
duration of the session was midnight March 14, 1987.
However, the session was extended by coneurrent action of the
two houses (S. C. R. 38) for the purpose of consideration of
specific matters enumerated within the resolution. The
Legislature adjourned sine die on June 14, 1987.

Bills totaling 1,978 were introduced in the two houses during
this session (1210 House and 768 Senate). The Legislature
passed 164 bills, 99 House and 65 Senate. The Governor vetoed
eight House bills and seven Senate bills, The Legislature
overrode the veto on five of these bills (2 House and 3 Senate).

The Budget Bill was vetoed, amended and repassed, again
presented to the Governor and vetoed a second time. The
Legislature overrode the second veto of the bill.

H. B. 3193, flood bill, was vetoed, amended and repassed,
again presented to the Governor and again vetoed by him.

Two bills were vetoed (H. B. 3155, mine safety regulations,
and S. B. 226, radioactive waste compact), amended and
repassed in an effort to meet the Governor’s objections. Both
bills were subsequently approved by him.

The net total number of bills which became law was one
hundred fifty-six. The total number lost through veto was
eight.

The Governor approved one hundred fifty-one bills. Five
vetoed bills became law notwithstanding the objections of the
Governor.

One hundred twenty-five concurrent resolutions were
introduced during the session, 70 House and 55 Senate, of
which 16 House and 18 Senate were adopted. Forty House
Joint and 19 Senate Joint Resolutions were introduced
proposing amendments to the State Constitution. The Legis-
lature adopted one House Joint Resolution—H. J. R. 29,
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Uniform School Funding Amendment. The House had 37
House Resolutions and the Senate had 46 Senate Resolutions,
of which 21 House and 42 Senate were adopted.

The Senate failed to pass 78 House bills passed by the House
and 97 Senate bills failed passage by the House. Four House
and six Senate bills died in conference.

Second Extraordinary Session, 1986

The Second Extraordinary Session of the 67th Legislature
convened on July 18, 1986, and met until July 23. On that date,
an adjournment was taken until September 7. Sine die
adjournment occurred on September 9, 1986.

A total of twenty-four bills were introduced, thirteen House
bills and eleven Senate bills, of which seven bills passed, five
House and two Senate.

One bill, H. B. 211, credit for military service in judges’
retirement system, time served as prosecuting attorney not
included and payment of spouses annuities, was vetoed by the
Governor.

Thirteen concurrent resclutions were offered, eight House
and five Senate. Three concurrent resolutions were adopted,
two House and one Senate. Thirteen joint resolutions were
introduced, nine House and four Senate, two House and one
Senate were adopted proposing amendments to the State
Constitution: H. J. R. 1, Warehouse Freeport Tax Exemption
Amendment; H. J. R. 6, County School Board Members
Amendment; and S. J. R. 2, Highway and Bridge Improve-
ment Amendment. Four House resolutions and five Senate
resolutions were offered, of which three House and five Senate
were adopted.

This volume will be distributed as provided by sections
thirteen and nineteen, article one, chapter four of the code of
West Virginia. These acts may be purchased from the Division
of Purchases, Department of Finance and Administration,
State Capitol, Charleston, West Virginia.

Donavp L. Korp
Clerk of the House of Delegates
and Keeper of the Rolls.
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LEGISLATURE OF WEST VIRGINIA
FIRST REGULAR SESSION, 1987

CHAPTER 1

(H. B. 3195—By Delegate Farley)

[Passed March 16, 1987; in effect from passage. Approved by the Governor.]

AN ACT making a supplementary appropriation of public
money out of the treasury from the balance of all
general revenue remaining unappropriated for the fiscal
year ending June thirtieth, one thousand nine hundred
eighty-seven, to the Auditor’s Office-General Adminis-
tration, Account No. 1500, supplementing chapter
twenty-nine, acts of the Legislature, regular session, one
thousand nine hundred eighty-six, known as the budget
bill.

WHEREAS, The Governor submitted to the Legislature an
executive budget document, dated January 14, 1987, wherein
is set forth the revenue estimates and financial statement for
the general revenue fund, including the fiscal year 1986-87;
and

WHEREAS, It appears from such executive budget document
and page V thereof that there now remains unappropriated,
a balance in the state fund, general revenue, of $19,616,564
availabile for further appropriation in respect of fiscal year
1986-87, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore
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Be it enacted by the Legislature of West Virginia:

That Account No. 1500, chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented by

adding to such account the following new and additional line
item;

1 TITLE 2.' APPROPRIATIONS.

2  Section 1. Appropriations from general revenue.

3 FISCAL

4 12—Awuditor’s Office—General Administration

5 Acct. No. 1500

6  6a Unclassified .......... $ — $ 8,000,000
7 The funds in the new line item to this account, above,

8 designated “Unclassified” are being made available for
9 expenditure in order to provide for the problems of
10 payment of debts arising from the actual receipts of the
11 state under its revenue laws falling short of the
12 estimates of revenue in respect thereof and also the cash-
13 flow problems currently resulting therefrom, with the
14 state auditor being authorized to exercise his discretion

15 and judgment and to prioritize payment of debts from
16 these funds.

17 The purpose of this supplementary appropriation bill
18 is to supplement this account in the budget bill for
19 current fiscal year 1986-87 by adding thereto a new line
20 item and with such funds being available for expendi-
21 ture, immediately upon passage of the bill and in such
22 current fiscal year, to respond to the nonpayment of
23 debts resulting from short-fall of receipts under the
24 state’s revenue laws and the associated cash-flow
256 problems in respect thereof; the state auditor being
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26 authorized to prioritize and determine debts to be paid
27 through expenditure of these funds.

—e—

CHAPTER 2

{H. B. 2551—By Delegates Farley and Jordan)

[Passed February 23, 1987; in effect from passage. Approved by the Governor.}

AN ACT making a supplementary appropriation of public
money out of the treasury from the balance of all
general revenue remaining unappropriated for the fiscal
year ending June thirtieth, one thousand nine hundred
eighty-seven, to the State Department of Education,
Account No, 2860, supplementing chapter twenty-nine,
acts of the Legislature, regular session, one thousand
nine hundred eighty-six, known as the budget bill.

WHEREAS, The Governor submitted to the Legislature an
executive budget document, dated January 14, 1987, wherein
is set forth the revenue estimates and financial statement for
the general revenue fund, including the fiscal year 1986-87,
and

WHEREAS, It appears from such executive budget document
and page V thereof that there now remains unappropriated,
a balance in the state fund, general revenue, of $19,616,564
available for further appropriation in respect of fiscal year
1986-87, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That Account No. 2860, chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented by
adding to such account and existing line item therein, the
following additional sum: .
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Office, Account No. 3680, supplementing chapter
twenty-nine, acts of the Legislature, regular session, one

thousand nine hundred eighty-six, known as the budget
bill.

WHEREAS, The Governor submitted to the Legislature an
executive budget document, dated January 14, 1987, wherein
is set forth the revenue estimates and financial statement for
the general revenue fund, including the fiscal year 1986-87;
and

WHEREAS, It appears from such executive budget document
and page V thereof that there now remains unappropriated,
a balance in the state fund, general revenue, of $19,616,564
available for further appropriation in respect of fiscal year
1986-87, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That Account No. 3680, chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented by
adding to such account the following sum to the designated
line item:

1 TITLE 2. APPROPRIATIONS.
Section 1. Appropriations from general revenue.

CORRECTIONS

43— Department of Corrections—
Central Office

Acct. No. 3680

6 Adult Female Offenders Contract
Current Expenses.................... $140,000

9 The purpose of this supplementary appropriation bill
10 s to supplement this account in the budget bill for fiscal
11 year 1986-87 by adding to this existing item an amount
12  therefor to be available for expenditure in such fiscal

18 year.

0= O = W N
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CHAPTER 4

{H. B. 2701—By Delegates Southern and Pritt)

[Passed February 23, 1987; in effect from passage. Approved by the Governer.]

AN ACT making a supplementary appropriation of public
money out of the treasury from the balance of all
general revenue remaining unappropriated for the fiscal
year ending June thirtieth, one thousand nine hundred
eighty-seven, to the Department of Corrections—
Correctional Units, Account No. 3770, supplementing
chapter twenty-nine, acts of the Legislature, regular
session, one thousand nine hundred eighty-six, known as
the budget bill.

WHEREAS, The Governor submitted to the Legislature an
executive budget document, dated January 14, 1987, wherein
is set forth the revenue estimates and finaneial statement for

the general revenue fund, including the fiscal year 1986-87;
and

WHEREAS, It appears from such executive budget document
and page V thereof that there now remains unappropriated,
a balance in the state fund, general revenue, of $19,616,564
available for further appropriation in respect of fiscal year
1986-87, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore
Be it enacted by the Legislature of West Virginia:

That Account No. 3770, chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented by
adding to the existing item in such account the following sum:

1 TITLE 2. APPROPRIATIONS.
Section 1. Appropriations from general revenue.
CORRECTIONS

2

3

4 45—Department of Corrections—
5 Correctional Units

6 Acct. No. 3770

7
8

3 Current Expenses
Inmate Medical Expenses ............. $218,000
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9 The purpose of this supplementary appropriation bill
10 is to supplement this acecount in the budget bill for
11 current fiscal year 1986-87 by adding to the existing
12 item an amount therefor to be available for expenditure
13 in such fiscal year and upon passage of the bill.

—e

CHAPTER 5

(M. B. 3194—By Delegate Farley)

[Passed March 16, 1987; in effect from passage. Approved by the Governor.]

AN ACT making a supplementary appropriation of public
money out of the treasury from the balance of all
general revenue remaining unappropriated for the fiseal
year ending June thirtieth, one thousand nine hundred
eighty-seven, to the West Virginia Public Employees
Insurance Board, Account No. 6150, supplementing
chapter twenty-nine, acts of the Legislature, regular
session, one thousand nine hundred eighty-six, known as
the budget bill.

WHEREAS, The Governor submitted to the Legislature an
executive budget document, dated January 14, 1987, wherein
is set forth the revenue estimates and financial statement for
the general revenue fund, including the fiscal year 1986-87;
and

WHEREAS, It appears from such executive budget document
and page V thereof that there now remains unappropriated,
a balance in the state fund, general revenue, of $19,616,564
available for further appropriation in respect of fiscal year
1986-87, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That Account No. 6150, chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented by
adding to such account the following sum to the designated
line item:
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WHEREAS, The governor submitted to the Legislature the
executive budget document dated January 14, 1987, wherein
on page XII thereof is set forth the revenues and expenditures
of the state road fund, including fiscal year 1986-87; and

WHEREAS, It appears from such budget that there now
remains unappropriated a balance in the state road fund
available for further appropriation during the fiscal year
1986-87, a part of which balance is hereby appropriated by the
terms of this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That the total appropriations from the state road fund to the
state Department of Highways, Account No. 6700, for the
fiscal year ending June thirtieth, one thousand nine hundred
eighty-seven, as appropriated by chapter twenty-nine, acts of
the Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented as
follows:

1 TITLE 2. APPROPRIATIONS.

2 Section 3. Appropriations from other funds.

3 88— Department of Highways

4 (WV Code Chapters 17 and 17C)

5 Acct. No. 6700

6 Other

7 Funds

8 Fiscal Year

9 1986-1987
10 1 Maintenance, Expressway,
11 2 Trunkline and Feeder ........................ $ 56,000,000
12 3 Maintenance, State
13 4 Local Serviees .....ooooooeeeeeeeeiae 77,390,000
14 5 Maintenance, Contract
15 6 Paving and Secondary
16 i Road Maintenance ......ooeoeeceeeceeacens 34,000,000
17 8 Inventory Revolving 1,599,000
18 9 Toll Road Examination ... 500,000
19 10 Equipment Revolving ... ... ... 12,329,000
20 11 General Operations.........ccocoooeoreeeeeeene. 22,821,000*

21 12 Annual Increment ... 208,000
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13 Debt Service ... 83,650,000
14 Interstate Construection........_............ 158,000,000
15 Other Federal Aid Program ................. 180,500,000
16 Appalachian Program ... 32,000,000
17 Nonfederal Aid Construetion ... 5,794,000
18 N0 17\ $664,791,000

* Includes salary of commissioner at $47,500 per annum.

The purpose of this supplementary appropriation bill
is to supplement existing items in the aforesaid account
for expenditure in the fiscal year of 1986-1987 and to
reflect the new total spending authority of the spending
unit for such fiscal year. Such increased amounts shall
be available for expenditure upon the effective date of
this bill.

CHAPTER 7

(S. B. 744—0riginating in the Senate Committee on Finance)

[Passed March 14, 1987; in effect from passage. Appreved by the Governor.]

AN ACT making a supplementary appropriation of federal

block grant moneys out of the treasury from the balance
of available federal block grant moneys remaining
unappropriated for the fiscal year ending June thirtieth,
one thousand nine hundred eighty-seven, to the State
Health Department, Account No. 8503-A, supplement-
ing chapter twenty-nine, acts of the Legislature, regular
session, one thousand nine hundred eighty-six, known as
the budget bill.

WHEREAS, The chief executive has established the availabil-
ity of federal block grant moneys, receivable for new programs
and available for expenditure in fiscal year 1986-87, a portion
of the same is hereby appropriated by the terms of this
supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That the budget bill, chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred



Ch. 8]

APPROPRIATIONS 11

eighty-six, be supplemented by adding to section nine thereof
the account and line item thereof, as follows:

TITLE 2. APPROPRIATIONS.

Section 9. Appropriation from federal block
grants,

143-A—State Health Department — Alcohol and
Drug Abuse Treatment and Rehabilitation

Acct. No. 8503-A
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total .................. $584,000

The purpose of this supplementary appropriation bill
is to supplement the budget act for the current fiscal
year 1986-87 by providing for a new account to be
established therein to appropriate federal block grant
moneys received for expenditure in the current fiscal
year of 1986-87.

Such amount shall be available for expenditure
immediately upon the effective date of the bill. Any
unexpended balance remaining at the close of fiscal year
1986-87 is hereby reappropriated for expenditure in
fiscal year 1987-88.

CHAPTER 8

(H. B. 3192—By Delegates Jordan and Hawse)

[Passed March 14, 1987: in effect from passage. Approved by the Governor.]

AN ACT supplementing, amending, reducing and causing to

expire into the state fund, general revenue of the state,
certain specified amounts and in the accounts, as
specified, of the existing appropriations as of the first
day of March, one thousand nine hundred eighty-seven,
for the Department of Agriculture, Account No. 5100-
14; for the Department of Agriculture-Soil Conservation
Committee, Account No. 5120-10; and for the Depart-
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ment of Human Services, Account No. 4050-77, as
appropriated by budgetary act for, or as brought
forward to, the current fiscal year ending the thirtieth
day of June, one thousand nine hundred eighty-seven.

Be 1t enacted by the Legislature of West Virginia:
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That the specified balance amounts and in the
accounts, as specified, unexpended and unencumbered
as of the first day of March, one thousand nine hundred
eighty-seven, appropriated for, or brought forward to,
current fiscal year 1986-87, be supplemented, amended,
reduced and caused to expire into the state fund, general
revenue of this state, as follows: Account No. 5100-14,
expire the total amount of balances; Account No. 5120-
10, expire the amount of $222,189.20 or such amount so
as to leave $120,000 unexpired; and Account No. 4050-
77, expire the total amount of balances; and with such
expired amounts to be immediately available for other
and further appropriation upon the effective date of this
bill and in the current fiscal year 1986-87.

The purpose of this supplementary appropriation bill
is to supplement, amend, reduce and cause to expire into
the state fund, general revenue of the state, the amounts
as specified from existing budgetary appropriations for
fiscal year 1986-87 from the Department of Agriculture,
Account No. 5100-14 (which had an aceount balance of
$150,000 as of December 31, 1986) and with the total
balance, as unexpended or unencumbered, being ex-
pired; from the Department of Agriculture-Soil Conser-
vation Committee, Account No. 5120-10 (which had an
account balance of $342,189.20, as of December 31, 1986)
and with the amount of $222,189.20 being expired or
such amount as will leave $120,000 unexpired; and from
the Department of Human Services, Aceount No. 4050-
77 (which had an account balance of $869,594.86, as of
December 31, 1986) and with the total balance, as
unexpended or unencumbered, being expired; with all
of such expired amounts becoming immediately avail-
able for other and further appropriation upon the

effective date of the bill and in current fiscal year 1986-
817.
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CHAPTER 9

(S. B. 729—Originating in the Senate Committee on Finance)

[Passed March 6, 1987; in effect from passage. Approved by the Governor.)

AN ACT supplementing, amending, reducing and causing to

expire into the state fund, general revenue of the state,
specified amounts of the balances in the Management
Service Fee account of the Treasurer’s Office, Account
No. 8004-08, as appropriated by chapter twenty-nine,
acts of the Legislature, regular session, one thousand
nine hundred eighty-six, known as the budget bill.

Be it enacted by the Legislature of West Virginia:

L= BN -

That the sum of eight hundred thousand dollars of the
balances in Account No. 8004-08, the Management
Service Fee account of the Treasurer’s Office, including
balances carried forward on July 1, 1986, available for
expenditure in the current fiscal year 1986-87, as
appropriated by chapter twenty-nine, acts of the
Legislature, regular session, one thousand nine hundred
eighty-six, known as the budget bill, be supplemented,
amended, reduced and caused to expire into the state
fund, general revenue of the state, and with such
amount to be thereafter available for other and further
appropriation upon the effective date of this bill.

The purpose of this supplementary appropriation bill
is to supplement, amend, reduce and cause to expire out
of the Management Service Fee account of the Treas-
urer’s Office, and into the state fund, general revenue
of the state, the sum of eight hundred thousand dollars
of the money balances in sich account in order to make
such sum available for other and further appropriation
and expenditure in the current fiscal year 1986-87 and
upon the effective date of the bill.
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CHAPTER 10

(H. B. 3191—By Delegates Jordan and Hawse)

[Passed March 13, 1987; in effect from passage. Approved by the Governor.]

AN ACT supplementing, amending, reducing and causing to

expire into the state fund, general revenue of the state,
specified remaining balance amounts, unexpended and
unencumbered as of the first day of March, one
thousand nine hundred eighty-seven, from the Treasur-
er’s Office-Disaster Recovery Fund, Account No. 8007-
18, as appropriated by budgetary act for or as brought
forward to the current fiscal year ending the thirtieth
day of June, one thousand nine hundred eighty-seven.

Be it enacted by the Legislature of West Virginia:
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That the total remaining balance amount, unexpended
and unencumbered in Account No. 8007-18 as of the
first day of March, one thousand nine hundred eighty-
seven, appropriated for or brought forward to and
available for expenditure in current fiscal year 1986-87,
be supplemented, amended, reduced and caused to
expire into the state fund, general revenue of the state,
and with such amount to be immediately available for

other and further appropriation upon the effective date
of this bill,

The purpose of this supplementary appropriation bill
is to supplement, amend, reduce and cause to expire into
the state fund, general revenue of the state, the total
unexpended, unencumbered and lawfully available total
balances in the Treasurer’s Office-Disaster Recovery
Fund, account No. 8607-18, with such moneys becoming
immediately available for other and further appropri-
ation upon the effective ddte of the bill and in current
fiscal year 1986-87.
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CHAPTER 11

(S. B. 594—By Senators Tonkovich, Mr. President, by request, and Harman)

[Passed March 5, 1987; in effect from passage. Approved by the Governor.]

AN ACT to supplement, amend and transfer between items
of appropriation of the West Virginia Alcohol Beverage
Control Commissioner, Account No. 9270, as approp-
riated in chapter twenty-nine, acts of the Legislature,
regular session, one thousand nine hundred eighty-six,
known as the budget bill.

Be it enacted by the Legislature of West Virginia:

That the West Virginia Aleohol Beverage Control Commis-
sioner, Account No. 9270, be amended to read as follows:

1 TITLE 2. APPROPRIATIONS.
Section 3. Appropriations from other funds.

122—West Virginia Aleohol
Beverage Control Commaissioner

2
3
4
5 (WV Code Chapter 60)
6 Acct. No. 9270
7
8

TO BE PAID FROM SPECIAL REVENUE FUND

1 Personal Services .......ovivieiiinanen $9,604,230
9 3 CurrentExpenses..................... 5,333,672
10 4 Repairs and Alterations ............... 225,000
11 5 Equipment .........cciiiiiiiiineanns 245,000
12 6 Social Security Matching ......... ceaes 708,225
13 7 Public Employees
14 8 Retirement Matching................ 940,999
15 9 Publie Employees
16 10 Health Insurance..............covues 1,173,245
17 The purpose of this bill is to amend and transfer funds

18 between items of appropriation with no increase in the
19 total appropriation.




16 APPROPRIATIONS [Ch. 12

CHAPTER 12

(S. B. 587—By Senators Tonkovich, Mr. President, by request, and Harman})

[Passed March 5, 1987 in effect from passage. Approved by the Governor.]

AN ACT to supplement, reduce and amend Account No. 4405
(7873), chapter twenty-nine, acts of the Legislature,
regular session, one thousand nine hundred eighty-six,
known as the budget bill.

Be it enacted by the Legislature of West Virginia:

That the following lines in Account No. 4405 (7873) be
amended to read as follows:

1 TITLE 2. APPROPRIATIONS.
2 Section 4. Appropriations of federal funds.
3 58—State Board of Education
4 Rehabilitation Division
5 (WV Code Chapter 18)
6 Acct. No. 4405
7 3 CurrentExpenses.......ovoeecvivnnnn- $6,412,230
8 5 Equipment .......... . ittt 322,537
9 13 Disability Determination
10 14 Medical Payments................... 6,310,902

11 The purpose of this bill is to transfer federal funds
12 between items of appropriation for better utilization of
13 funds by the Rehabilitation Division.

14 This action does not alter the total federal spending
15 authority appropriated to this division.

CHAPTER 13

(Com. Sub. for S. B. 80—By Senators Holliday and Tonkovich, Mr. President)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article three,
chapter five of the code of West Virginia, one thousand
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nine hundred thirty-one, as amended, relating to the
attorney general prosecuting crimes committed by
persons incarcerated in state institutions of corrections
when requested by a prosecuting attorney and upon
approval by the circuit court or a justice of the supreme
court.

Be it enacted by the Legislature of West Virginia:

That section two, article three, chapter five of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 3. ATTORNEY GENERAL.
§5-3-2. Aect as counsel for state; duties and powers as to
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prosecuting attorneys; defense of national
guardsmen.

The attorney general shall appear as counsel for the
state in all causes pending in the supreme court of
appeals, or in any federal court, in which the state is
interested; he shall appear in any cause in which the
state is interested that is pending in any other court in
the state, on the written request of the governor, and
when such appearance is entered he shall take charge
of and have control of such cause; he shall defend all
actions and proceedings against any state officer in his
official capacity in any of the courts of this state or any
of the federal courts when the state is not interested in
such cause against such officer, but should the state be
interested against such officer, he shall appear for the
state; he shall institute and prosecute all civil actions
and proceedings in favor of or for the use of the state
which may be necessary in the execution of the official
duties of any state officer, board or commission on the
written request of such officer, board or commission; he
shall, when requested by the prosecuting attorney of a
county wherein a state institution of correction is
located, provide attorneys for appointment as special
prosecuting attorneys to assist the prosecuting attorney
of said county in the prosecution of criminal proceedings
when, in the opinion of the circuit judge of said county,
or a justice of the West Virginia supreme court of
appeals, extraordinary circumstances exist at said
institution which render the financial resources of the
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office of the prosecuting attorney inadequate to prose-
cute said cases; he may consult with and advise the
several prosecuting attorneys in matters relating to the
official duties of their office, and may require a written
report from them of the state and condition of the
several causes, in which the state is a party, pending in
the courts of their respective counties; he may require
the several prosecuting attorneys to perform, within the
respective counties in which they are elected, any of the
legal duties required to be performed by the attorney
general which are not inconsistent with the duties of the
prosecuting attorneys as the legal representatives of
their respective counties; when the performance of any
such duties by the prosecuting attorney conflicts with
his duties as the legal representative of his county, or
for any reason any prosecuting attorney is disqualified
from performing such duties, the attorney general may
require the prosecuting attorney of any other county to
perform such duties in any county other than that in
which such prosecuting attorney is elected and for the
performance of which duties outside of the county in
which he is elected the prosecuting attorney shall be
paid his actual traveling and other expenses out of the
appropriation for contingent expenses for the depart-
ment for which such services are rendered; the attorney
general shall keep in proper books, a register of all
causes prosecuted or defended by him in behalf of the
state or its officers and of the proceedings had in
relation thereto, and deliver the same to his successor
in office; and he shall preserve in his office all his
official opinions and publish the same in his biennial
report.

Upon request of any member of the West Virginia
national guard who has been named defendant in any
civil action arising out of that guardsman’s action while
under orders from the governor relating to national
guard assistance in disasters and civil disorders, the
attorney general shall appear as counsel for and
represent such guardsman.
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rizing the holders thereof to draw drafts upon it or its
correspondents, at sight or on time. Any such banking
institution may organize, acquire, own, operate, dispose
of, and otherwise manage wholly owned subsidiary
corporations for purposes incident to the banking
powers and services authorized by this chapter.

Any such banking institution may acquire, own, hold,
use and dispose of, real estate, which shall in no case
be carried on its books at a value greater than the actual
cost, subject to the following limitations and for the
following purposes:

(a) Such as shall be necessary for the convenient
transaction of its business, including in any buildings,
office space or other facilities to rent as a source of
income; such investment hereafter made shall not
exceed sixty-five percent of the amount of its capital
stock and surplus, unless the consent in writing of the
commissioner of banking is first secured;

(b) Such as shall be mortgaged to it in good faith as
security for debts in its favor;

(¢) Such as shall be conveyed to it in satisfaction of
debts previously contracted in the course of its business
dealings;

(d) Such as it shall purchase at sales under
judgments, decrees, trust deeds or mortgages in its
favor, or shall purchase at private sale, to secure and
effectuate the payment of debts due to it; and

(e) The value at which any real estate is held shall not
be increased by the addition thereto of taxes, insurance,
interest, ordinary repairs, or other charges which do not
materially enhance the value of the property.

Any real estate acquired by any such banking
institution under subdivisions (¢) and (d) shall be
disposed of by the banking institution at the earliest
practicable date, but the officers thereof shall have a
reasonable discretion in the matter of the time to dispose
of such property in order to save the banking institution
from unnecessary losses.
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a manner consistent with subdivision (2) of this subsee-
tion, by collateral having a market value at least equal
to the amount of the loan or extension of credit shall not
exceed fifteen percent of the unimpaired capital and

unimpaired surplus of that state-chartered banking
institution.

(2) The total loans and extensions of eredit by a state-
chartered banking institution to a person outstanding at
one time and fully secured by readily marketable
collateral having a market value, as determined by
reliable and continuously available price quotations, at
least equal to the amount of the funds outstanding shall
not exceed ten percent of the unimpaired capital and
unimpaired surplus of that state-chartered banking
institution. This limitation shall be separate from and
in addition to the limitation contained in subdivision (1)
of this subsection.

(3) For the purposes of this subsection:

(A) The term “loans and extensions of credit” shall
include all direct or indirect advances of funds to a
person made on the basis of any obligation of that person
to repay the funds or repayable from specific property
pledged by or on behalf of the person and to the extent
specified by the commissioner of banking, such terms
shall also include any liability of a state-chartered
banking institution to advance funds to or on behalf of
a person pursuant to a contractual commitment; and

(B) The term “person” shall include an individual,
partnership, society, association, firm, institution,
company, public or private corporation, state, govern-
mental agency, bureau, department, division or instru-
mentality, political subdivision, county commission,
municipality, trust, syndicate, estate or any other legal
entity whatsoever, formed, created or existing under the
laws of this state or any other jurisdiction.

(4) The limitations contained in this subsection shall
be subject to the following exeeptions:

(A) Loans or extensions of credit arising from the
discount of commercial or business paper evidencing an
obligation to the person negotiating it with recourse
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shall not be subject to any limitation based on capital
and surplus;

(B) The purchase of bankers’ acceptances of the kind
described in section thirteen of the Federal Reserve Act
and issued by other banks shall not be subject to any
limitation based on capital and surplus;

(C) Loans and extensions of credit secured by bills of
lading, warehouse receipts, or similar documents
transferring or securing title to readily marketable
staples shall be subject to a limitation of thirty-five
percent of capital and surplus in addition to the general
limitations if the market value of the staples securing
each additional loan or extension of credit at all times
equals or exceeds one hundred fifteen percent of the
outstanding amount of such loan or extension of credit.
The staples shall be fully covered by insurance whe-
never it is customary to insure such staples;

(D) Loans or extensions of credit secured by bonds,
notes, certificates of indebtedness, or treasury bills of
the United States or by other such obligations fully
guaranteed as to principal and interest by the United
States or by bonds, notes, certificates of indebtedness
which are general obligations of the state of West
Virginia or by other such obligations fully guaranteed
as to principal and interest by the state of West Virginia
shall not be subject to any limitation based on capital
and surplus;

(E) Loans or extensions of credit to or secured by
unconditional takeout commitments or guarantees of
any department, agency, bureau, board, commission or
establishment of the United States or of the state of
West Virginia or any corporation wholly owned directly
or indirectly by the United States shall not be subject
to any limitation based on capital and surplus;

(F) Loans or extensions of credit secured by a
segregated deposit account in the lending bank shall not
be subject to any limitation based on capital and
surplus;

(G) Loans or extensions of credit to any banking
institution or to any receiver, conservator or other agent
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in charge of the business and property of such banking
institution or other federally insured depository institu-
tion, when such loans or extensions of credit are
approved by the commissioner of banking, shall not be
subject to any limitation based on capital and surplus;

(H) (i) Loans and extensions of credit arising from the
discount of negotiable or nonnegotiable installment
consumer paper which carries a full recourse endorse-
ment or unconditional guarantee by the person transfer-
ring the paper shall be subject under this section to a
maximum limitation equal to twenty-five percent of
such capital and surplus, notwithstanding the collateral

requirements set forth in subdivision (2) of this
subsection.

(i1} If the bank’s files or the knowledge of its officers
of the financial condition of each maker of such
consumer paper is reasonably adequate, and an officer
of the bank designated for that purpose by the board of
directors of the bank certifies in writing that the bank
is relying primarily upon the responsibility of each
maker for payment of such loans or extensions of credit
and not upon any full or partial recourse endorsement
or guarantee by the transferor, the limitations of this
section as to the loans or extensions of credit of each
such maker shall be the sole applicable loan limitations;

(I) (i) Loans and extensions of credit secured by
shipping documents or instruments transferring or
securing title covering livestock or giving a lien on
livestock when the market value of the livestock
securing the obligation is not at any time less than one
hundred fifteen percent of the face amount of the note
covered, shall be subject under this section, notwith-
standing the collateral requirements set forth in
subdivision (2) of this subsection, to a maximum
limitation equal to twenty-five percent of such capital
and surplus.

(ii) Loans and extensions of credit which arise from
the discount by dealers in livestock of paper given in
payment for livestock, which paper carries a full
recourse endorsement or unconditional guarantee of the
seller and which are secured by the livestock being sold,
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shall be subject under this section, notwithstanding the
collateral requirements set forth in subdivision (2) of
this subsection, to a limitation of twenty-five percent of
such capital and surplus;

(J) Loans or extensions of credit to the student loan
marketing association shall not be subject to any
limitation based on capital and surplus; and

(K) Loans or extensions of credit to a corporation
owning the property in which that state-chartered
banking institution is located, when that state-chartered
banking institution has an unimpaired capital and
surplus of not less than one million dollars or when
approved in writing by the commissioner of banking,
shall not be subject to any limitation based on capital
and surplus.

(5) (A) The commissioner of banking may presecribe
rules and regulations to administer and carry out the
purposes of this subsection including rules or regula-
tions to define or further define terms used in this
subsection and to establish limits or requirements other
than those specified in this subsection for particular
classes or categories of loans or extensions of credit;

(B) The commissioner of banking may alsc preseribe
rules and regulations to deal with loans or extensions of
credit, which were not in violation of this section prior
to the effective date of this act, but which will be in
violation of this section upon the effective date of this
act; and

(C) The commissioner of banking also shall have
authority to determine when a loan putatively made to
a person shall for purposes of this subsection be
attributed to another person.

(b) (1) Except as hereinafter provided or otherwise
permitted by law, nothing herein contained shall
authorize the purchase by a state-chartered banking
institution for its own account of any shares of stock of
any corporation: Provided, That a state-chartered
banking institution may purchase and sell securities and
stock without recourse, solely upon the order and for the
account of customers.
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(2) In no event shall the total amount of investment
securities of any one obligor or maker held by a state-
chartered banking institution for its own account,
exceed fifteen percent of the unimpaired capital and

unimpaired surplus of that state-chartered banking
institution.

(3) For purposes of this subsection:

(A) The term “investment securities” shall include
marketable obligations, evidencing indebtedness of any
person in the form of stocks, bonds, notes and/or
debentures; “investment securities” may be further

defined by regulation of the commissioner of banking;
and

(B) The term “person” shall include any individual,
partnership, society, association, firm, institution,
company, public or private corporation, state, govern-
mental agency, bureau, department, division or instru-
mentality, political subdivision, county commission,
municipality, trust, syndicate, estate or any other legal
entity whatsoever, formed, created or existing under the
laws of this state or any other jurisdiction.

(4) The limitations contained in this subsection (b)
shall be subject to the following exceptions:

(A) Obligations of the United States;

(B) General obligations of any state or of any political
subdivision thereof;

(C) Obligations issued under authority of the Federal
Farm Loan Aect, as amended, or issued by the thirteen
banks for cooperatives or any of them or the Federal
Home Loan Banks;

(D) Obligations which are insured by the secretary of
housing and urban development under Title XI of the
National Housing Act (12 USC § 1749aaa et seq.);

(E) Obligations which are insured by the secretary of
housing and urban development hereafter in this
sentence referred to as the “secretary” pursuant to
section 207 of the National Housing Act (12 USC §
1713), if the debentures to be issued in payment of such
insured obligations are guaranteed as to principal and
interest by the United States:;
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(F) Obligations, participations or other instruments of
or issued by the federal national mortgage association
or the government national mortgage association, or
mortgages, obligations or other securities which are or
ever have been sold by the federal home loan mortgage
corporation pursuant to Section 305 or Section 306 of the
Federal Home Loan Mortgage Corporation Act (12 USC
§ 1454 or § 1455);

(G) Obligations of the federal financing bank;

(H) Obligations or other instruments or securities of
the student loan marketing association;

(I) Obligations of the environmental financing
authority;

(J) Such obligations of any local public agency (as
defined in Section 110(h) of the Housing Act of 1949 (42
USC § 1460 (h)) as are secured by an agreement between
the local public agency and the secretary of housing and
urban development in which the local public agency
agrees to borrow from said secretary and said secretary
agrees to lend to said local public agency, moneys in an
aggregate amount which (together with any other
moneys irrevocably committed to the payment of
interest on such obligations) will suffice to pay, when
due, the interest on and all installments (including the
final installment) of the principal of such obligations,
which moneys under the terms of said agreement are
required to be used for such payments;

(K) Obligations of a public housing agency as that
term is defined in the United States Housing Act of
1937, as amended, (42 USC Sec. 1401 et seq.) as are
secured:

(i) By an agreement between the public housing
agency and the secretary in which the publie housing
agency agrees to borrow from the secretary, and the
secretary agrees to lend to the public housing agency,
prior to the maturity of such obligations, moneys in an
amount which, together with any other moneys irrevoc-
ably committed to the payment of interest on such
obligations, will suffice to pay the principal of such
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obligations with interest to maturity thereon, which
moneys under the terms of said agreement are required
to be used for the purpose of paying the principal of and
the interest on such obligations at their maturity;

(il) By a pledge of annual contributions under an
annual contributions contract between such public
housing agency and the secretary if such contract shall
contain the covenant by the secretary which is autho-
rized by subsection (b) of Section 22 (Section 6 (g) (42
USC Sec. 1421a (b)) of the United States Housing Act
of 1937, as amended, and if the maximum sum and the
maximum period specified in such contract pursuant to
said subsection (b), section twenty-two, shall not be less
than the annual amount and the period for payment
which are requisite to provide for the payment when due
of all installments of principal and interest on such
obligations; or

(iii) By a pledge of both annual contributions under
an annual contributions contract containing the coven-
ant by the secretary which is authorized by Section 6
(g) of the United States Housing Act of 1937 (42 USC
Sec. 1437d (g)) and a loan under an agreement between
the local public housing agency and the secretary in
which the public housing agency agrees to borrow from
the secretary, and the secretary agrees to lend to the
public housing agency, prior to the maturity of the
obligations involved, moneys in an amount which,
together with any other moneys irrevocably committed
under the annual contributions contract to the payment
of principal and interest on such obligations will suffice
to provide for the payment when due of all installments
of prineipal and interest on such obligations, which
moneys under the terms of the agreement are required
to be used for the purpose of paying the principal and
interest on such obligations at their maturity; and

(L) Obligations of a corporation owning the property
in which that state-chartered banking institution is
located when that state-chartered banking institution
has an unimpaired capital and surplus of not less than
one million dollars or when approved in writing by the
commissioner of banking.



Ch. 15] Banks AND BANKING 29

285
286
287
288
289
290
291
202
293
294
295
296
297
298
299
300
301
302

303
304
306
306
307
308
309
310
311
312
313
314
315
316
317
318
319

320
321
322
323
324
325
326

(5) Notwithstanding any other provision in this
subsection, a state-chartered banking institution may
purchase for its own account shares of stock issued by
a corporation authorized to be created pursuant to Title
IX of the Housing and Urban Development Act of 1968
(42 USC Sec. 3931 et seq.) and may make investments
in a partnership, limited partnership, or joint venture
formed pursuant to section 907 (a) or 907 (c) of that act
(42 USC Sec. 3937 (a) or (c)), and may purchase shares
of stock issued by any West Virginia housing corpora-
tion and may make investments in loans and commit-
ments for loans to any such corporation: Provided, That
in no event shall the total amount of such stock held for
its own account and such investments in loans and
commitments made by the state-chartered banking
institution exceed at any time five percent of the
unimpaired capital and unimpaired surplus of that
state-chartered banking institution.

(6) Notwithstanding any other provision in this
subsection, a state-chartered banking institution may
purchase, for its own account, shares of stock of small
business investment companies chartered under the
laws of this state, which are licensed under the act of
Congress known as the “Small Business Investment Act
of 1958,” as amended, and of business development
corporations created and organized under the act of the
Legislature known as the “West Virginia Business
Development Corporation Act,” as amended: Provided,
That in no event shall any such state-chartered banking
institution hold shares of stock in small business
investment companies and/or business development
corporations in any amount aggregating more than
fifteen percent of the unimpaired capital and unim-
paired surplus of that state-chartered banking
institution.

(7) Notwithstanding any other provision of this
subsection, a state-chartered banking institution may
purchase for its own acecount shares of stock of a
bankers’ bank or a bank holding ecompany which owns
or controls such bankers’ bank, but in no event shall the
total amount of such stock held by such state-chartered
banking institution exceed at any time fifteen percent
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of the unimpaired capital and unimpaired surplus of
that state-chartered banking institution and in no event
shall the purchase of such stock result in that state-
chartered banking institution acquiring more than
twenty percent of any class of voting securities of such
bankers’ bank or of the bank holding company which
owns or controls such bankers’ bank.

(8) Notwithstanding any other provision of this
subsection, a state-chartered banking institution may
invest its funds in any investment authorized for
national banking associations. Such investments by
state-chartered banking institutions shall be on the same
terms and conditions applicable to national banking
associations. The commissioner of banking may, from
time to time, provide notice to state-chartered banking
institutions of authorized investments under this
paragraph.

(9) The commissioner of banking may prescribe rules
and regulations to administer and earry out the
purposes of this subsection, including rules and regula-
tions to define or further define terms used in this
subsection and to establish limits or requirements other
than those specified in this subsection for particular
classes or categories of investment securities.

(c) No officer or director of any banking institution or
the commissioner of banking or any employee of the
department of banking shall borrow, directly or
indirectly, from the banking institution with which he
is connected, or which is subject to examination by the
commissioner of banking, any sum of money without the
prior approval of a majority of the board of directors
or discount committee of the banking institution, or of
any duly constituted committee whose duties include
those usually performed by a discount committee,
embodied in a resolution adopted by a majority vote of
such board or committee, exclusive of the director to
whom the loan is made. If any officer, clerk or other
employee of any bank shall own or control a majority
of the stock of any other corporation, a loan to such
corporation shall, for the purpose of this section,
constitute a loan to such officer, clerk or other employee.
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368 (d) Securities purchased by a banking institution
369 shall be entered upon the books of the bank at actual
370 cost. For the purpose of calculating the undivided
371 profits applicable to the payment of dividends, securities
372 shall not be valued at a valuation exceeding their
373 present cost as determined by amortization, that is, by
374 deducting from the cost of a security purchased at a
375 premium, and charging to profit and loss a sum
376 sufficient to bring it to par at maturity.

CHAPTER 16

(H. B. 2761—By Delegates M. Harman and R. Harman)

[Passed March 14, 1987 in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article three, chapter five-a of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated
section forty-five, relating to the uniform vendors
reciprocity act; preference in awarding bids in the
purchase of commodities or printing.

Be it enacted by the Legislature of West Virginia:

That article three, chapter five-a of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section forty-five, to read as follows:

ARTICLE 3. PURCHASING DIVISION.

§5A-3-45. Reciprocal preference in letting contracts for
public work.

(a) This section may be cited as the “Uniform Vendors
Reciprocity Act.”

1

2

3 (b) Other provisions of this article notwithstanding, in
4 any instance that a purchase of commodities or printing
5 Dby the director or by a state department is required
6 under the provisions of this article to be made upon
7 competitive bids:
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(1) Preference for the same type of work shall be
given to vendors resident in the state of West Virginia
over vendors resident in a state that provides for a
preference in favor of vendors resident in that state over
vendors resident in the state of West Virginia; and

(2) Vendors resident in the state of West Virginia are
to be granted the same preference over vendors resident
in another state in the same manner, on the same basis
and to the same extent that preference is granted in
awarding bids for the same type of work by such other
state to vendors resident therein over vendors resident
in the state of West Virginia.

(¢) If one party to a joint venture is qualified under
this section as a vendor resident in West Virginia, this
qualification shall extend to all parties to the joint
venture but shall not extend to subcontractors.

(d) For the purpose of this section, a vendor shall be
deemed to be vendor resident in West Virginia if such
vendor would qualify as a resident vendor under the
provisions of section forty-four of this article.

(e) If any provision or clause of this section or
application thereof to any person or circumstance is in
conflict with the provisions of section forty-four of this
article, such conflict shall be resolved in such a manner
as to implement the provisions of this section.

CHAPTER 17

(H. B. 2714—By Delegates McKinley and Otte)

[Passed March 12, 1987; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article two-c,

chapter thirteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to the industrial development and commercial develop-
ment bond act; definitions; instructional buildings and
other facilities at institutions of higher education
included as fundable projects.
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Be it enacted by the Legislature of West Virginia:

That section three, article two-c, chapter thirteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 2C. INDUSTRIAL DEVELOPMENT AND COMMERCIAL

DEVELOPMENT BOND ACT.

§13-2C-3. Definitions.

Unless the context clearly indicates otherwise, as used
in this article:

(a) “Commercial project” means real or personal
property or both, including any buildings, improve-
ments, additions, extensions, replacements, appurtenan-
ces, lands, rights in land, water rights, franchises,
machinery, equipment, furnishings, landscaping, utili-
ties, railroad spurs and sidings, parking facilities,
farms, parking wharfs, approaches and roadways or any
number or combination of the foregoing necessary or
desirable in connection with a commercial enterprise or
incidental thereto and includes, without limiting the
generality of the foregoing, hotels and motels and
related facilities, nursing homes and other health care
facilities, facilities for participatory or spectator sports,
conventions or trade show facilities, airport facilities,
shopping centers, office buildings, residential real
property for family units, and mass commuting facili-
ties, dormitories, apartments and other housing facili-
ties for the students and faculties of institutions of
higher education, instructional buildings and other
facilities used in connection with nonpublic institutions
of higher education, facilities providing housing for the
elderly, including, but not limited to, life care facilities,
congregate living facilities and adult residential
facilities.

(b) “County commission” means the governmental
body created by section twenty-two, article VIII of the
West Virginia constitution.

(¢) “Governmental body” means the county commis-
sion, a town or city council or any other governing body
in lieu thereof.
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(d) “Industrial project” means any site, structure,
building, industrial park, water dock, wharf or port
facilities, fixtures, machinery, equipment and related
facility, including real and personal property, or any
combination thereof, suitable as a factory, mill or shop,
or processing, assembly, manufacturing or fabricating
project, or warehouse or distribution facility, or
facilities for the extraction, production or distribution of
mineral resources and related facilities, or sewage or
solid waste disposal facilities, or facilities for the local
furnishing of electric energy or gas, or facilities for the
furnishing of water, if available on reasonable demand
to members of the general public, or storage or training
facilities related to any of the foregoing, or research or
development facility or pollution abatement or control
facility and includes the reconstruction, modernization
and modification of any existing industrial project for
the abatement or control of industrial pollution.

(e) “Industrial pollution” means any gaseous, liquid or
solid waste substances or adverse thermal effects or
combinations thereof resulting from any process of
industry, manufacturing, trade or business or from the
development, processing or recovery of any natural

resources which pollute the land, water or air of this
state.

CHAPTER 18

(H. B. 2831—By Mr. Speaker, Mr. Chambers, and Delegate Swann,
by request of the Executive)

[Passed March 14, 198T; in effect January 1, 1987. Approved by the Governor.]

AN ACT to amend and reenact section twenty-one, article two-

¢, chapter thirteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to issuance of private activity bonds and establishing an
allocation and disbursements procedure for the annual
state ceiling for tax-exempt private activity bonds in
compliance with the provisions of section one hundred
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forty-six of the United States Internal Revenue Code of
one thousand nine hundred eighty-six; granting the
West Virginia housing development fund a set portion
of the annual state ceiling for tax-exempt private
activity bonds; and providing for reservation of funds,
limitations, unused allocation, expirations and
carryovers,

Be 1t enacted by the Legislature of West Virginia:

That section twenty-one, article two-c¢, chapter thirteen of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be amended and reenacted, to read as
follows:

ARTICLE 2C. INDUSTRIAL DEVELOPMENT AND COMMERCIAL

DEVELOPMENT BOND ACT.

§13-2C-21. Ceiling on issuance of private activity bonds;

00 =3O Ut b 0D -

establishing procedure for allocation and
disbursements; reservation of funds; limita-
tions; unused allocation; expirations and
carryovers.

(a) Private activity bonds (as defined in section 141(a)
of the United States Internal Revenue Code of 1986,
other than those described in section 146(g) of the
Internal Revenue Code) issued pursuant to this article,
or under article eighteen, chapter thirty-one of this code,
during any calendar year shall not exceed the ceiling
established by section 146(d) of the United States
Internal Revenue Code.

(b} On or before the first day of each calendar year,
the director of the governor’s office of community and
industrial development shall determine the state ceiling
for such year based on the criteria of the United States
Internal Revenue Code, which annual ceiling shall be
allocated among the several issuers of bonds under this
article or under article eighteen, chapter thirty-one of
this code, as follows:

(1) Fifty million dollars shall be allocated to the West
Virginia housing development fund for the purpose of
issuing qualified mortgage bonds, qualified mortgage



36

20
21

22

24
25
26
27
28

29
30
31
32
33
34
35
36

37
38
39
40
41
42
43
44

45
46
47
48
49
50
51
52
53
b4

56

57
58

Bonps [Ch. 18

certificates or bonds for qualified residential rental
projects.

(2) One half the total state ceiling for each year
remaining after the allocation to the West Virginia
housing development fund described in subdivision (1)
shall be allocated to the counties on a per eapita basis
and, unless the context in which used requires other-
wise, shall be hereinafter in this section referred to as
the “county allocation.”

(3) One half of the total state ceiling for each year
remaining after the allocation to the West Virginia
housing development fund described in subsection one
shall be retained by the state of West Virginia by the
governor’s office of community and industrial develop-
ment and, unless the context in which used requires
otherwise, shall be hereinafter in this section referred
to as the “state allocation.”

(¢) The director of the governor’s office of community
and industrial development shall notify each clerk of the
county commission of that county’s apportionment from
the county allocation. All apportionments made to any
county from the county allocation shall be for issues of
the county commission of that county and for issues of

all municipalities or other governmental bodies within
that county.

(d) Notwithstanding the foregoing, in the event the
state allocation is fully distributed prior to the first day
of July of each calendar year, the governor’s office of
community and industrial development may reallocate
all or any portion of the then remaining county
allocation to the state upon the director’s notification of
such action to the clerk of the several county commis-
sions. Any reallocations of less than all of the then
remaining county allocation shall be made proportion-
ately from each county’s apportionment then remaining.

(e) Distribution of both the county and state alloca-
tions to lessees, purchasers or owners of proposed
commercial or industrial projects shall be on a first
come, first serve basis and shall not be distributed or
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allocated for any project until the governmental body
seeking the same shall submit an application for
reservation of funds as provided in subsection (f) of this
section. The governmental body must first adopt an
inducement resolution approving the prospective issu-
ance of bonds and setting forth the amount of bonds to
be issued. Each governmental body seeking an alloca-
tion of the state ceiling following the adoption of such
inducement resolution shall submit a notice of induce-
ment signed by its clerk, secretary or recorder or other
appropriate official to the governor’s office of commun-
ity and industrial development. Such notice shall
include such information as may be required by the
governor’s office of community and industrial develop-
ment by rule or regulation.

(f) Currently with or following the submission of its
notice of inducement, the governmental body at any
time deemed expedient by it may submit its notice of
reservation of funds which shall include the following
information:

(1) The date of the notice of reservation of funds;

(2) The identity of the governmental body issuing the
bonds;

(3) The date of inducement and the prospective date
of issuance;

(4) The name of the entity for which the bonds are to
be issued;

(6) The amount of the bond issue, or, if the amount
of the bond issue for which a reservation of funds has
been made has been increased, the amount of the
increase;

(6) The type of issue; and

(7) A description of the project for which the bonds
are to be issued.

(g) (1) Upon receipt of the notice of reservation of
funds by the governor’s office of community and
industrial development, such office shall immediately
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note upon the face of such notice the date and time the
same was so received and shall within ten days certify
to the governmental body submitting the same (A) that
the statewide ceiling has not been exceeded, if such be
the case, and (B) that the amount of the bond issue has
been allocated and reserved in the name of such
governmental body for the project for which the bonds
are to be issued and, thereafter, the amount of such bond
issue shall be so allocated and reserved.

(2) In the event the amount required in the notifica-
tion of reservation of funds, as provided for in subdivi-
sion (1) of this subsection, exceeds the apportionment
available to that county from the county allocation, the
governor’s office of community and industrial develop-
ment shall immediately notify the governmental body
proposing to issue such bonds of that fact and such body
may apply to such office for an apportionment to the
extent of such excess from the state allocation.

(h) The governmental body shall submit a new notice
of reservation of funds pursuant to subsections (f) and
{g) above for any increase in the amount of a bond issue
for which a reservation of funds has been made. Such
notice shall be treated as a new request for a reservation
of funds to the extent of such increase.

(i) If the bond issue for which a reservation has been
made has not been finally closed within one hundred
twenty days of the date of the certification of reservation
to be made by the governor’s office of community and
industrial development, as required by the provisions of
subsection (g) of this section, or the thirty-first day of
December following such date of certification if sooner
and a statement of bond closure which has been
executed by the clerk, secretary, recorder or other
appropriate official of the governmental body reserving
the same has not been received by such office within
that time, then such reservation shall expire and be
deemed to have been forfeited and the funds so reserved
shall be released and revert to the county and/or state
allocation, as the case may be, from which the funds
were originally reserved and allocation will then be
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made available for other qualified issues in accordance
with this section and the Internal Revenue Code:
Provided, That, as to any notice of reservation of funds
received by the governor’s office of community and
industrial development during the month of December
in any calendar year with respect to any project
qualifying as an elective carry forward pursuant to
section 146(f)}5) of the Internal Revenue Code, such
reservation of funds and the allocation to which the
same relates shall not expire or be subject to forfeiture:
Provided, however, That any unused state ceiling as of
the thirty-first day of December in any year not
otherwise subject to a carry forward pursuant to section
146(f) of the Internal Revenue Code shall be allocated
to the West Virginia housing development fund, which
shall be deemed to have elected to earry forward the
unused state ceiling for the purpose of issuing qualified
mortgage bonds, qualified mortgage credit certificates
or bonds for qualified residential rental projects, each
as defined in the Internal Revenue Code. All requests
for subsequent reservation of funds and reallocation
upon loss of a reservation pursuant to this section will
be treated in the same manner as a new notice of
reservation of funds in accordance with subsections (f)
and (g) above.

(j) Any amount of the county allocation remaining
unreserved on the first day of October in any calendar
year (which amount shall be determined by the director
of the governor’s office of community and industrial
development) shall revert to the state allocation for the
remainder of that year, and all notification of reserva-
tion of funds by either the state or any county submitted
on or after such date shall be treated on a first come,
first serve basis.

(k) The amendments to this section adopted by the
Legislature at the regular session thereof, held in the
year one thousand nine hundred eighty-seven, shall
apply and be effective with respect to such year and to
all subsequent years.
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CHAPTER 19

(S. B. 746—O0riginating in the Senate Committee on the Judiciary)

[Passed March 12, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter twenty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new article, designated
article twenty-three, relating to the West Virginia
boundary commission act; short title; legislative findings
and intent; definitions; West Virginia boundary commis-
sion created; appointment; terms in office; expenses;
powers and duties.

Be it enacted by the Legislature of West Virginia:

That chapter twenty-nine of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article twenty-three,
to read as follows:

ARTICLE 23. WEST VIRGINIA BOUNDARY COMMISSION.
§29-23-1. Definitions.
§29-23-2. West Virginia boundary commission created; appointment; terms
in office; expenses; powers and duties.
§29-23-1. Definitions.
1 As used in this article:

2 (a) The term “boundary line dispute” means any
3 property line of the state, county or a municipality that
4 is in question as to its specific physical location.
5
6

(b) The term “West Virginia Geological and Economic
Survey” means that entity established by article two,
7 chapter twenty-nine of this code.

§29-23-2. West Virginia boundary commission created;
appointment; terms in office; expenses;
powers and duties.

1 (a) There is hereby created a boundary commission
2 which shall consist of three members, who shall be
3 residents and citizens of the state, all of whom shall have
4 experience involving map reading or surveying. The
5 commission members shall investigate state, county and
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municipal boundary disputes when requested to do so by
the governor or Legislature. The commission members
shall be appointed by the governor, by and with the
advice and consent of the Senate, no later than the first
day of July, one thousand nine hundred eighty-seven. No
more than two members may belong to the same
political party. The commission members shall serve a
term concurrent with that of the governor’s term in
office. Commission members may be reappointed to
additional terms.

{(b) Members shall be reimbursed for reasonable and
necessary expenses incurred in fulfilling the duties and
responsibilities of the commaission.

(c) The commission shall have the authority to:

(1) Establish a boundary line which shall be pre-
sumed correct unless proven otherwise in a court of law;

(2) Employ a surveyor or professional engineer
licensed in this state to survey such boundary;

(3) Contract for the placement of monuments to
identify any boundary line in dispute, such monuments
to be handset by a licensed surveyor;

(4) Seek the assistance of the West Virginia geological
and economic survey to identify the location of any
boundary line in dispute and the recommended place-
ment of marker locations;

{5) Meet with similar commissions or bodies of any of
the several states contiguous with this state, whose
purpose in their respective states is to establish state
boundary lines coterminous with the boundary of the
state of West Virginia and submit findings and recom-
mendations to the Legislature, applicable to the location
of any particular boundary segment in question;

(6) Recommend to the Legislature that appropriate
legislation be enacted, establishing the true boundary
line at those portions of the state boundary that are in
dispute with another state or whose location is uncer-
tain: Provided, That the contiguous state agrees with the
recommendation;
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(7) Recommend to the Legislature, where no agree-
ment can be attained with another state as to the actual
location of any portion of this state’s boundary line,
proper legislation to direct that the attorney general
proceed under the constitution of the United States with
litigation to adjudicate the exact and true location of any

boundary line in dispute or whose precise location is
unascertainable; and

(8) Prepare an annual report to the Legislature and
governor, by the first day of the legislative session,
concerning commission activities, recommendations and
other necessary information.

&

CHAPTER 20

(H. B. 3040—By Delegate Williams)

[Passed March 14, 1987; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact sections four, six, seven, eight,

ten, twelve and sixteen, article one, chapter five-e of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended, all relating to the West Virginia
Capital Company Act.

Be it enacted by the Legislature of West Virginia:

That sections four, six, seven, eight, ten, twelve and sixteen,
article one, chapter five-e of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended
and reenacted to read as follows:

ARTICLE 1. WEST VIRGINIA CAPITAL COMPANY ACT.

§5E-1-4.  Definitions.
§5E-1-6.  Qualifications of West Virginia capital companies.
§5E-1-7. Minimum standards of gualified West Virginia capital

companies.

§5E-1-8. Tax credits.

§5E-1-10. Application requirements.
§5E-1-12. Qualified investments.
§5E-1-16. Examination.
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§5E-1-4. Definitions.
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As used in this article, the following terms shall have
the meanings ascribed to them in this section, unless the
context in which the term is used clearly requires
another meaning or a specific different definition is
provided.

(2) “Board” means the board of directors of the West
Virginia industrial and trade jobs development corpo-
ration, provided for in article two, chapter five-¢ of this
code.

(b) “Capital base” means equity capital or net worth.
(¢) “Certified West Virginia capital company” means:

(1) A West Virginia business development corporation
created pursuant to article fourteen, chapter thirty-one
of this code; or

(2) A profit or nonprofit entity organized and existing
under the laws of this state, created for the purpose of
making venture or risk capital available to qualified
investments, that has been certified by the board.

(d) “Qualified investment” means a debt or equity
financing of a West Virginia business but only if the
business is engaged in one or more of the following
activities: Manufacturing; agricultural production or
processing; forestry production or processing; mineral
production or processing, except for conventional oil and
gas exploration; service industry; transportation;
research and development of products or processes
associated with any of the activities previously enumer-
ated above: tourism; and wholesale or retail distribution
activities within the state.

(e) “Qualified West Virginia capital company” means
a West Virginia capital company that has been desig-
nated by the board as a qualified capital company under
the provisions of section six of this article.

(f) “State” means the state of West Virginia.

§5E-1-6. Qualification of West Virginia capital

1

companies.
(a) The board shall qualify West Virginia capital
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companies commencing after the effective date of this
article. A company seeking to be qualified as a West
Virginia capital company must make written applica-
tion to the board on forms provided by the board. The
application must contain the information required by
section ten of this article. Further, the application must
specify the level of capitalization of the company.

(b) The application shall set forth the applicant’s
purpose.

{(c¢) The board may certify West Virginia capital
companies in existence after the first day of July, 1986.

§5E-1-7. Minimum standards of qualified West Virginia

1
2
3
4

capital companies.

The board shall qualify West Virginia capital com-
panies that have been capitalized at a minimum level
of one million dollars. Capitalization of the company
may be increased pursuant to regulation of the board.

§5E-1-8. Tax credits.

{a) The total amount of tax credits authorized for a
single qualified company may not exceed two million
dollars, Capitalization of the company may be increased
pursuant to regulation of the board.

(b) The total credits authorized by the board for all
companies may not exceed a total of ten million dollars
each fiscal year. The board shall allocate these credits
to qualified companies in the order that said companies
are qualified.

(¢) Any investor, including an individual, partnership
or corporation who makes a capital investment in a
qualified West Virginia capital company is entitled to
a tax credit equal to fifty percent of the investment. The
credit allowed by this article shall be taken after all
other credits allowed by chapter eleven of this code. It
shall be taken against the same taxes and in the same
order as set forth in subsections (c) through (i), section
five, article thirteen-¢, chapter eleven of this code. The
eredit for investments by a partnership or by a
corporation electing to be treated as a Subchapter S
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corporation may be divided pursuant to election of
partners or shareholders.

(d) The tax credit allowed under this section is to be
credited against the taxpayer’s tax liability for the
taxable year in which the investment in a qualified West
Virginia capital company is made. If the amount of the
tax credit exceeds the taxpayer’s tax liability for the
taxable year, the amount of the credit which exceeds the
tax liability may be carried back or may be carried
forward in accordance with the provisions of section
forty-six (b) of the Internal Revenue Code of 1954, as
amended.

(e) The tax credit provided for in this section is
available only to those taxpayers whose investment in a
qualified West Virginia capital company occurs after
the first day of July, one thousand nine hundred eighty-
S1X.

§5E-1-10. Application requirements.

Each company shall make application to the board on
forms provided therefor, which shall set forth:

(1) Capitalization level of capital company;
(2) Purpose of the company:;
(8) Names of investors;

(4) A process for disclosing to investors the tax eredit
available pursuant to this article. Such disclosure shall
clearly set forth that no tax credit will be available until
the qualification of said company shall be granted by the
board and the disclosure of immunity of the state for
damages is provided to said investors; and

(5) The location of the escrow account which has been
established for investors for the period of time between
the investment and the qualification of the capital
company by the board.

§5E-1-12. Qualified investments.

1
2
3

(a) A qualified West Virginia capital company must
use its capital base to make qualified investments
according to the following schedule:
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(1) At least twenty percent of its capital base within
the first year of the date on which the capital company
was designated as qualified by the board;

(2) At least forty percent of its eapital base within two
years of the date on which the capital company was
designated as qualified by the board; and

(3) At least sixty percent of its capital base within
three years of the date on which the capital company
was designated as a qualified by the board.

(b) The board shall annually audit the certified audit
of each qualified company, as required by section
sixteen of this article, and the results of said audit shall
be used to notify the tax commissioner of any companies
that are not in compliance with this section.

(¢) A qualified West Virginia capital company that
fails to make qualified investments pursuant to subsec-
tion (a) of this section shall pay to the tax commissioner
a penalty equal to all of the tax credits allowed to the
taxpayers investing in said company with interest at the
rate of one and one-half percent per month, compounded
monthly, from the date the tax credits were certified as
allocated to the qualified West Virginia capital com-
pany. The tax commissioner shall give notice to the
company of any penalties under this section. The tax
commissioner may abate said penalty upon written
request if the capital company establishes reasonable
cause for the failure to make qualified investments. The
tax commissioner shall deposit any amounts received
under this subsection in the state general fund.

§5E-1-16. Examination.

O 00 -1 Tk QDD -

(a) Annually each qualified capital company }shall
cause its boocks and records to be audited by an
independent certified public accountant in accordance
with generally accepted auditing and accounting
principles. In addition to the performance of a financial
audit, the audit shall address the methods of operation
and conduct of the business of the West Virginia capital
company to determine compliance with this article and
that the funds received by the company have been
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invested within the time limits required by this article.
qun_completion, a copy of the audit report shall be
certified and sent to the board.

(b) The board may examine, under oath, any of the
officers, directors, agents, employees or investors of a
West Virginia capital company regarding the affairs
and business of the company. The board may issue
subpoenas and subpoenas duces tecum and administer
oaths. Refusal to obey such a subpoena or subpoena
duces tecum may at once be reported to the circuit court
of the county in which the company is located or the
persons subpoenaed reside and the circuit court shall
enforce obedience to the subpoena or subpoena duces
tecum in the manner provided by law for compliance
with a subpoena or subpoena duces tecum issued by a
circuit court of this state.

=

CHAPTER 21

(S. B. 531—By Senators Tonkovich, Mr. President, by request, and Harman)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article one, chapter fifty-one of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section nineteen; to amend and reenact sections seven
and twenty-two, article two, chapter forty-eight-a; to
amend and reenact section two, article five of said
chapter forty-eight-a; to further amend said article five
by adding thereto a new section, designated section
three-a; and to amend article seven of said chapter forty-
eight-a by adding thereto a new section, designated
section twenty-nine-a, relating to the enforcement of
child support obligations generally.

Be it enacted by the Legislature of West Virginia:

That article one, chapter fifty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
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be amended by adding thereto a new section, designated
section nineteen; that sections seven and twenty-two, article
two, chapter forty-eight-a be amended and reenacted; that
section two, article five of said chapter forty-eight-a be
amended and reenacted; that said article five be further
amended by adding thereto a new section, designated section
three-a; and that article seven of said chapter forty-eight-a be
amended by adding thereto a new section, designated section
twenty-nine-a, all to read as follows:

Chapter
51. Courts and Their Officers.
48A. Enforcement of Family Obligations.

CHAPTER 51. COURTS AND THEIR OFFICERS.
ARTICLE 1. SUPREME COURT OF APPEALS.
§51-1-19. Assistant director of family law masters.

(a) The court shall appoint an assistant director in the
administrative office of the supreme court of appeals
whose sole duties shall be the supervision and direction
of administrative and other matters relating to the
offices of the family law masters.

(b) The assistant director shall annually prepare a
proposed budget for the family law masters operations
for the next fiscal year, and submit such budget to the
director of the administrative office of the supreme
10  court of appeals. Such budget shall include all sums
11 necessary to support the activities of the family law
12  masters throughout the state.

13 (¢) The assistant director shall:

Q000 ~IM U W

14 (1) Develop and recommend guidelines for the con-
15 duct, operations and procedures of the offices of the
16 family law masters and the masters’ employees, includ-
17 ing, but not limited to, the following:

18 (A) Docket scheduling and the performance of clerical
19 functions.

20 (B) Resolution of conflicts and the transfer of part or
21 all of the responsibilities for a case from one office to
22 another in situations considered appropriate.
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(C) The hours of employment and location of places of
employment.

(2) Provide training programs for the family law
masters and other employees of the office to better
enable them to carry out the duties deseribed in article
four, chapter forty-eight-a of this code.

(3) Gather and monitor relevant statisties.

CHAPTER 48A. ENFORCEMENT OF
FAMILY OBLIGATIONS.

2. West Virginia Child Advocate Office.

5. Remedies for the Enforcement of Support Obligations and
Visitation.

7. Revised Uniform Reciprocal Enforcement of Support Act.

ARTICLE 2. WEST VIRGINIA CHILD ADVOCATE OFFICE.

§48A-2-7. Powers and duties of the director, advisory council.
§48A-2-22. Family law masters fund.

848A-2-7. Powers and duties of the director; advisory

COoO=-IDMCT & W

council.

(a) The director may promulgate legislative rules in
accordance with the provisions of article three, chapter
twenty-nine-a of this code where such rules are required
to implement the provisions of this chapter.

(b) The director shall annually prepare a proposed
budget for the next fiscal year, and submit such budget
to the commissioner. Such budget shall include all sums
necessary to support the activities of the child advocate
office.

(¢) In addition to any other duties required by this
chapter, the director shall:

(1) Develop and recommend guidelines for the con-
duct, operations and procedures of the office and his or
her employees, including, but not limited to, the
following:

(A) Case load and staffing standards for employees
who perform investigation and recommendation func-
tions, enforcement functions and clerical functions.
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(B) Orientation programs for clients of the office.

(C) Public educational programs regarding domestic
relations law and community resources, including
financial and other counseling, and employment
opportunities.

(D) Model pamphlets and procedural forms, which
shall be distributed to each local office serving clients.

(2) Provide training programs for the children’s
advocates and other employees of the office, to better

enable them to carry out the duties described in this
chapter.

(3) Gather and monitor relevant statistics.

(4) Develop and recommend guidelines to be used in
determining whether or not visitation has been wrong-
fully denied or custody has been abused.

(5) Develop standards and procedures for the transfer
of part or all of the responsibilities for a case from one
office to another in situations considered appropriate.

(d) The commissioner of the department of human
services shall appoint a nine-person advisory committee,
serving without compensation except as provided in
subsection (e) of this section, composed of the following:

(A) Three public members who are eligible for
services with an office of the children’s advocate;

(B) Three attorneys who are members of the West
Virginia state bar with experience in domestic relations
law, not more than two of whom may be employees of
the department: Provided, That one of the attorneys
appointed shall be a children’s advocate selected by the
children’s advocates throughout the state; and

(C) Three human service professionals who provide
family counseling, not more than two of whom may be
employees of the department.

Of the nine members initially appointed, one public
member, one attorney and one professional shall be
appointed for a term of one year; one public member,
one attorney and one professional shall be appointed for
a term of two years; and one public member, one
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attorney and one professional shall be appointed for a
term of three years. After the expiration of the initial
terms, appointments thereafter shall be made for terms
of three years. The commissioner shall fill any vacancies
resulting from death or resignation by appointment for
the unexpired term. Members of the advisory council
may be reappointed.

(e) The advisory committee established under subsec-
tion (d) of this section shall advise the director in the
performance of his or her duties under this section.
Advisory committee members shall be reimbursed for
their actual expenses for mileage, meals, and, if
necessary, lodging.

§48A-2-22. Family law masters fund.

The office and the clerks of the circuit courts shall,
on or before the last day of each month, transmit all fees
and costs received for the serviees of the office or the
family law master under this chapter to the state
treasurer for deposit in the state treasury to the credit
of a special revenue fund to be known as the “family law
masters fund,” which is hereby created. All moneys
collected and received under this chapter and paid into
the state treasury and credited to the “family law
masters fund” shall be used solely for paying the costs
associated with the duties imposed upon the family law
masters under the provisions of this chapter. Such
moneys shall not be treated by the auditor and treasurer
as part of the general revenue of the state.

ARTICLE 5. REMEDIES FOR THE ENFORCEMENT OF SUPPORT

OBLIGATIONS AND VISITATION.

§48A-5-2.  Arrearages; enforcement through writ of execution, suggestion or

suggestee execution.

§48A-5-3a. Withholding from income of amounts payable as support —

location of meeting with children’s advocate; venue for
proceedings.

§48A-5-2. Arrearages; enforcement through writ of

1
2

execution, suggestion or suggestee
execution.

(a) The total of any matured, unpaid installments of
child support required to be paid by an order entered
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or modified by a court of competent jurisdiction, or by
the order of a magistrate court of this state under the
prior enactments of this code, shall stand, by operation
of law, as a decretal judgment against the obligor owing
such support. A child support order shall not be
retroactively modified so as to eancel or alter accrued
installments of support. When an obligor is in arrears
in the payment of support which is required to be paid
by the terms of such order, an obligee may file an
“Affidavit of Accrued Support” with the clerk of the
circuit court, setting forth the particulars of such
arrearage, and requesting a writ of execution, sugges-
tion or suggestee execution. If the duty of support is
based upon a foreign support order, the obligee shall
first register the foreign support order with the clerk
in the same manner and with the same effect as such
orders are registered in actions under the revised
uniform reciprocal enforcement of support act, sections
thirty-four, thirty-five, thirty-seven and thirty-eight,
article seven of this chapter: Provided, That a copy of
the reciprocal enforcement of support law of the state

in which the order was made need net be filed with the
clerk.

(b) The affidavit may be filed in the county wherein
the obligee or the obligor resides, or where the obligor’s
source of income is located.

(¢) The affidavit may be filed when a payment
required by such order has been delinquent, in whole
or in part, for a period of fourteen days.

(d) The affidavit shall:

(1) Identify the obligee and obligor by name and
address, and shall list the obligor’s social security
number or numbers, if known;

(2) Name the court which entered the support order
and set forth the date of such entry;

(3) State the total amount of accrued support which
has not been paid by the obligor;

(4) List the date or dates when support payments
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should have been paid but were not, and the amount of
each such delinquent payment; and

(5) If known, the name and address of the obligor’s
source of income.

(e) Upon receipt of the affidavit, the clerk shall issue
a writ of execution, suggestion or suggestee execution,
and shall mail a copy of the affidavit and a notice of the
filing of the affidavit to the obligor, at his last known
address. If the children’s advocate is not acting on behalf
of the obligee in filing the affidavit, the clerk shall
forward a copy of the affidavit and the notice of the
filing to the children’s advocate.

(f) The notice provided for in subsection {e) of this
section shall inform the obligor that if he or she desires
to contest the affidavit on the grounds that the amount
claimed to be in arrears is incorrect or that a writ of
execution, suggestion or suggestee execution is not
proper because of mistakes of faet, he or she must,
within fourteen days of the date of the notice, inform the
children’s advocate in writing of the reasons why the
affidavit is contested and must request a meeting with
the children’s advocate.

(g) Upon being informed by an obligor that he or she
desires to contest the affidavit, the children’s advocate
shall inform the court of such fact, and the court shall
require the obligor to give security, post a bond, or give
some other guarantee to secure payment of overdue
support.

(h) The clerk of the circuit court shall make available
form affidavits for use under the provisions of this
section. Such form affidavits shall be provided to the
clerk by the child advocate office. The notice of the filing
of an affidavit shall be in a form prescribed by the child
advocate office.

§48A-5-3a. Withholding from income of amounts payable

1
2

as support — location of meeting with
children’s advocate; venue for proceedings.

(2) When, under the provisions of section three of this
article, a meeting is required between the obligor and
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as amended, by adding thereto a new section, designated
section thirteen-c¢, relating to development of a state
plan for predisposition diagnostic evaluation of juveniles
by the legislative commission on juvenile law and other
state department representatives.

Be it enacted by the Legislature of West Virginia:

That article five, chapter forty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section thirteen-c, to read as follows:

ARTICLE 5. JUVENILE PROCEEDINGS.
§49-5-13c. Predisposition of juveniles.

1 (a) The legislative commission on juvenile law and a
2 representative from the department of human services,
3 department of corrections, department of health,
4 department of education, public legal services, and the
5 Juvenile justice committee shall develop a comprehen-
6 sive plan to establish a unified state system of predis-
7 position diagnostic evaluations for juveniles to be
8 submitted to the West Virginia Legislature no later than
9 the first day of January, one thousand nine hundred
10 eighty-eight.

11 (b) The plan shall include, but not be limited to, the
12 following:

13 (1) The development of a coordinated plan for the
14 effective and efficient use of predisposition diagnostic
15 services for juveniles.

16 (2) Standards and criteria shall be established for the
17 use of predisposition diagnostic evaluations for juveniles
18 including, but not limited to, the following: (i) Recom-
19 mendations on the use of community-based predisposi-
20 tion diagnostic services for juveniles; (ii) recommenda-
21 tions on the use of predisposition detention centers and
22 emergency home shelters for temporary housing during
23 predisposition diagnostic evaluations for juveniles who
24 cannot remain at home; (iii) recommendations on the use
25 of community mental health centers, schools, and other
26 appropriate facilities for the administration of predispo-



56

27
28
29

31

Craims [Ch. 23

sition diagnostic evaluations for juveniles; (iv) a deter-
mination of the cost per child for current predisposition
diagnostic services for juveniles; and (v) a determination
of the estimated cost per child for community based
predisposition diagnostic services for juveniles.

\

CHAPTER 23

{Com. Sub. for H. B. 2561—By Delegates Jordan and Farley)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article two, chapter fourteen of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section thirteen-a; to amend and reenact sections three,
nine, fourteen, nineteen and twenty, article two-a,
chapter fourteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
amend article eleven-a, chapter sixty-one of said code by
adding thereto a new section, designated section two-a,
all relating to the court of claims; claims for unjust
arrest and imprisonment or conviction and
imprisonment; compensation awards to vietims of
crimes; claim investigators; compensation and expenses;
paralegals and support staff; increasing amounts
awardable for emotional distress, injury claims and
funeral expenses; creating a special economic loss claim
payment fund and authorizing payments therefrom
without prior legislative approval; required notification
of victim compensation law by prosecuting attorney

offices; and prohibiting prosecutors from representing
claimants.

Be it enacted by the Legislature of West Virginia:

That article two, chapter fourteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section designated
section thirteen-a; that sections three, nine, fourteen, nineteen
and twenty, article two-a, chapter fourteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
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b.e amended and reenacted; and that article eleven-a, chapter
s1xt3_z—one of said code be amended by adding thereto a new
section, designated section two-a, all to read as follows:

Chapter.
14. Claims Due and Against the State.
61. Crimes and Their Punishment.

CHAPTER 14. CLAIMS DUE AND AGAINST
THE STATE.

Article.
2, Claims Against the State.
2A. Compensation Awards to Victims of Crimes.

ARTICLE 2. CLAIMS AGAINST THE STATE.
§14-2-13a. Claims for unjust arrest and imprisonment or

[Selie BN I PR, BN VLT (LI

conviction and imprisonment.

(a) The Legislature finds and declares that innocent
persons who have been wrongly convicted of erimes and
subsequently imprisoned and innocent persons wrongly
arrested, charged with a crime or imprisoned, who have
subsequently been released when another person was
arrested, prosecuted and convieted of the same eriminal
offense have been frustrated in seeking legal redress due
to a variety of substantive and technical obstacles in the
law and that such persons should have an available
avenue of redress over and above the existing tort
remedies to seek compensation for damages. The
Legislature intends by enactment of the provisions of
this section that those innocent persons who c¢an
demonstrate by clear and convincing evidence that they
were unjustly arrested and imprisoned or unjustly
convicted and imprisoned be able to recover damages
against the state. In light of the substantial burden of
proof that must be carried by such persons, it is the
intent of the Legisiature that the court, in exercising its
discretion as permitted by law regarding the weight and
admissibility of evidence submitted pursuant to this
section, shall, in the interest of justice, give due
consideration to difficulties of proof caused by the
passage of time, the death or unavailability of witnesses,
the destruction of evidence or other factors not caused
by such persons or those acting on their behalf.
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(b) Any person arrested or imprisoned or convicted
and subsequently imprisoned for one or more felonies or
misdemeanors against the state which he did not
commit may, under the conditions hereinafter provided,
present a claim for damages against the state.

(c¢) In order to present the claim for unjust arrest or
imprisonment, claimant must establish by documentary
evidence that he has been arrested and imprisoned, or
both arrested and imprisoned and charged by warrant,
information or indictment for one or more felonies
against the state and that subsequently another person
was arrested or prosecuted and convicted for the same

criminal offense or offenses and all charges against the
claimant were dismissed.

(d) In order to present the claim for unjust arrest,
imprisonment or conviction and imprisenment, claimant
must establish by documentary evidence that (1) he has
been convicted of one or more felonies or misdemeanors
against the state and subsequently sentenced to a term
of imprisonment, and has served all or any part of the
sentence; and (2) he has been pardoned upon the ground
of innocence of the crime or crimes for which he was
sentenced and which are the grounds for the complaint;
or (3) his judgment of conviction was reversed or
vacated, and the accusatory instrument dismissed or, if
a new trial was ordered, either he was found not guilty
at the new trial or he was not retried and the accusatory
instrument dismissed; or (4) the statute, or application
thereof, on which the accusatory instrument was based
violated the constitution of the United States or the state
of West Virginia; and (5) his claim is not time barred
by the provisions of subdivision (h) of this section.

(e) The claim shall state facts in sufficient detail to
permit the court to find that claimant is likely to
succeed at trial in proving that (1) in the case of an
unjust arrest or imprisonment with a warrant, informa-
tion or indictment which was subsequently dismissed
that another person was arrested or prosecuted and
convicted for the same offense or offenses, and (2) in the
case of an unjust conviction and imprisonment that he
did not commit any of the acts charged in the accusatory
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instrument or his acts or omissions charged in the
accusatory instrument did not constitute a felony or
misdemeanor against the state, and (3) he did not by his
own conduct cause or bring about his conviction. The
claim shall be verified. If the court finds after reading
the claim that claimant is not likely to succeed at trial,
it shall dismiss the claim, either on its own motion or
on the motion of the state.

(f) In order to obtain a judgment in his favor,
claimant must prove by clear and convincing evidence
that:

(1) He has been arrested and imprisoned, or both
arrested and imprisoned, and charged by warrant,
information or indictment for one or more felonies, and
that the charges were dismissed against him when
another person was subsequently charged, arrested and
convicted of the same felony or felonies;

(2) He has been convicted of one or more felonies or
misdemeanors against the state and subsequently
sentenced to a term of imprisonment, and has served all
or any part of the sentence; or

(3) (A) He has been pardoned upon the ground of
innocence of the erime or crimes for which he was
sentenced and which are the grounds for the complaint;
or (B) his judgment of conviction was reversed or
vacated, and the accusatory instrument dismissed or, if
a new trial was ordered, either he was found not guilty
at the new trial or he was not retried and the accusatory
instrument dismissed; or (C) the statute, or application
thereof, on which the accusatory instrument was based
violated the constitution of the United States or the state
of West Virginia;

(4) He did not commit any of the acts charged in the
accusatory instrument or his acts or omissions charged
in the accusatory instrument did not constitute a felony
or misdemeanor against the state; and

(5) He did not by his own conduct cause or bring
about his conviction.

(g) If the court finds that the claimant is entitled to
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a judgment, it shall award damages in such sum of
money as the court determines will fairly and reason-
ably compensate him.

(h) Any person claiming compensation under this
section based on a pardon that was granted before the
effective date of this section or the dismissal of an
accusatory instrument that occcurred before the effective
date of this section shall file his claim within two years
after the effective date of this section. Any person
claiming compensation under this section based on a
pardon that was granted on or after the effective date
of this section or the dismissal of an accusatory
instrument that occurred on or after the effective date
of this section shall file his claim within two years after
the pardon or dismissal.

(i) Any person claiming compensation under this
section based on the dismissal of a felony charge or
charges against him when another person is subse-
quently charged, arrested and convicted of the same
felony charge or charges based upon a dismissal of the
felony charge or charges that occurred before the
effective date of this section shall file his claim within
one year after the effective date of this section.

ARTICLE 2A. COMPENSATION AWARDS TO VICTIMS OF

CRIMES.

§14-2A-3. Definitions.
§14-2A-9. Claim investigators; compensation and expenses; paralegails and

support staff.

§14-2A-14. Grounds for denial of claim or reduction of award; maximum

awards; awards for emotional distress; mental anguish, ete.

§14-2A-19. Attorney and witness fees.
§14-2A-20. Procedure for certification and payment of claims.

§14-2A-3. Definitions.

1

2
3
4
5
6

As used in this article, the term:

(a) “Claimant” means any of the following persons,
whether residents or nonresidents of this state, who
claim an award of compensation under this article:

(1) A victim;

(2) A dependent, spouse or minor child of a deceased
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victim; or in the event that the deceased victim is a
minor, the parents, legal guardians and siblings of the
vietim;

(3) A third person other than a collateral source who
legally assumes or voluntarily pays the obligations of a
victim, or of a dependent of a vietim, which obligations
are incurred as a result of the criminally injurious
conduct that is the subject of the claim;

(4) A person who is authorized to act on behalf of a
victim, dependent or a third person whe is not a
collateral source.

{b) “Collateral source” means a source of benefits or
advantages for economic loss otherwise compensable
that the victim or claimant has received, or that is
readily available to him, from any of the following
sources:

(1) The offender, except any restitution received from
the offender pursuant to an order by a court of law
sentencing the offender or placing him on probation
following a conviction in a criminal case arising from
the criminally injurious act for which a claim for
compensation is made;

(2) The government of the United States or any of its
agencies, a state or any of its political subdivisions, or
an instrumentality of two or more states;

(8) Social security, medicare and medicaid;

(4) State-required, temporary, nonoccupational dis-
ability insurance; other disability insurance;

(5) Workers’ compensation;
(6) Wage continuation programs of any employer;

(7) Proceeds of a contract of insurance payable to the
victim or claimant for loss that was sustained because
of the eriminally injurious conduct;

(8) A contract providing prepaid hospital and other
health care services or benefits for disability;

(9) That portion of the proceeds of all contracts of
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insurance payable to the claimant on account of the

death of the victim which exceeds twenty-five thousand
dollars.

(e) “Criminally injurious conduct” means conduet that
occurs or is attempted in this state which by its nature
poses a substantial threat of personal injury or death,
and is punishable by fine or imprisonment or death, or
would be so punishable but for the fact that the person
engaging in the conduct lacked capacity to commit the
crime under the laws of this state. Criminally injurious
conduct does not include conduct arising out of the
ownership, maintenance or use of a motor vehicle,
except when the person engaging in the conduct
intended to cause personal injury or death, or except
when the person engaging in the conduct committed
negligent homicide, driving under the influence of

alcohol, controlled substances or drugs, or reckless
driving.

(d) “Dependent” means an individual who received
over half of his support from the victim. For the purpose
of determining whether an individual received over half
of his support from the victim, there shall be taken into
account the amount of support received from the victim
as compared to the entire amount of support which the
individual received from all sources, including support
which the individual himself supplied. The term
“support” includes, but is not limited to, food, shelter,
clothing, medical and dental care and education. The

term “dependent” includes a child of the victim born
after his death.

(e) “Economic loss” means economic detriment con-
sisting only of allowable expense, work loss and
replacement services loss. If eriminally injurious
conduct causes death, economic loss includes a depend-
ent’s economic loss and a dependent’s replacement
services loss. Noneconomic detriment is not economic
loss; however, economic loss may be caused by pain and
suffering or physical impairment.

(f) “Allowable expense” means reasonable charges
incurred or to be incurred for reasonably needed
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products, services and accommaodations, including those
for medical care, prosthetic devices, eye glasses,
dentures, rehabilitation and other remedial treatment
and care.

Allowable expense includes a total charge not in
excess of two thousand dollars for expenses in any way
related to funeral, cremation and burial. It does not
include that portion of a charge for a room in a hospital,
clinie, convalescent home, nursing home or any other
institution engaged in providing nursing care and
related services in excess of a reasonable and customary
charge for semiprivate accommodations, unless accom-
modations other than semiprivate accommodations are
medically required.

(g) “Work loss” means loss of income from work that
the injured person would have performed if he had not
been injured and expenses reasonably incurred or to be
incurred by him to obtain servieces in lieu of those he
would have performed for income, reduced by any
income from substitute work actually performed or to
be performed by him, or by income he would have
earned in available appropriate substitute work that he
was capable of performing but unreasonably failed to
undertake.

(h) “Replacement services loss” means expenses
reasonably incurred or to be incurred in obtaining
ordinary and necessary services in lieu of those the
injured person would have performed, not for income
but for the benefit of himself or his family, if he had
not been injured.

(i) “Dependent’s economic loss” means loss after a
victim’s death of contributions of things of economic
value to his dependents, not including services they
would have received from the victim if he had not
suffered the fatal injury, less expenses of the dependents
avoided by reason of the vietim’s death.

(i) “Dependent’s replacement service loss” means loss
reasonably incurred or to be incurred by dependents
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cost of obtaining reports required by the investigator in
investigating a claim, shall be payable from the crime
victims compensation fund as appropriated for such
purpose by the Legislature.

The court of claims is hereby authorized to hire as
support staff such paralegal or paralegals and secretary
or secretaries to be employed within the office of the
clerk of the court of claims, necessary to carry out the
functions and duties of this article. Such support staff
shall serve at the will and pleasure of the court of claims
and under the administrative supervision of the clerk of
the court of elaims.

§14-2A-14. Grounds for denial of claim or reduction of
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award; maximum awards; awards for
emotional distress; mental anguish, ete.

(a) Except as provided in subsection (b), section ten
of this article, the judge or commissioner shall not
approve an award of compensation to a claimant who
did not file his application for an award of compensation
within two years after the date of the occurrence of the
eriminally injurious conduct that caused the injury or
death for which he is seeking an award of compensation.

(b) An award of compensation shall not be approved
if the eriminally injurious conduct upon which the claim
is based was not reported to a law-enforcement officer
or agency within seventy-two hours after the occurrence
of the conduct, unless it is determined that good cause
existed for the failure to report the conduct within the
seventy-two hour period.

(¢) The judge or commissioner shall not approve an
award of compensation to a claimant who is the offender
or an accomplice of the offender who committed the
criminally injurious conduct, nor to any claimant if the
award would unjustly benefit the offender or his
accomplice. Unless a determination is made that the
interests of justice require that an award be approved
in a particular case, an award of compensation shall not
be made to the spouse of, or to a person living in the
same household with, the offender or accomplice of the
offender, or to the parent, child, brother or sister of the
offender or his accomplice.
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ious conduct which causes permanent injury may
include, in addition to economic loss, an amount up to
fifteen thousand dollars for emotional distress and pain
and suffering which are proximately caused by such
conduct. Compensation payable to all claimants because
of the death of the victim shall not exceed fifty thousand
dollars in the aggregate, but may include, in addition
to economic loss, compensation to the claimants specified
in paragraph (2), subdivision (a), section three of this
article, for sorrow, mental anguish and solace.

§14-2A-19. Attorney and witness fees.

(a) As part of an order, the court, or a judge or
commissioner thereof, shall determine and award
reasonable attorney’s fees, commensurate with services
rendered, and reimbursement for reasonable and
necessary expenses actually incurred, to be paid from
the crime victims compensation fund to the attorney
representing a claimant in a proceeding under this
article. Attorney’s fees and reimbursement may be
denied upon a finding that the claim or appeal is
frivolous, Awards of attorney’s fees and reimbursement
shall be in addition to awards of compensation, and
attorney’s fees and reimbursement may be awarded
whether or not an award of compensation is approved.
An attorney shall not contract for or receive any larger
sum than the amount allowed under this section. In no
event may a prosecuting attorney or assistant prosecut-
ing attorney represent any victim seeking compensation
under this article.

(b} Each witness called by the court to appear in a
hearing on a claim for an award of compensation shall
receive compensation and expenses in an amount equal
to that received by witnesses in civil cases. as provided
in section sixteen, article one, chapter fifty-nine of this
code to be paid from the crime victims compensation
fund.

§14-2A-20. Procedure for certification and payment of

1

claims.
(a) The clerk shall certify to the department of
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finance and administration, on or before the twentieth
day of November of each year, a list of all claims
pursuant to this article for which the court has made

a final determination and approved an award since the
last such certificate.

(b) The governor shall include in his proposed budget
bill and revenue estimates:

{1) An estimate of the balance and receipts antici-
pated in the crime victims compensation fund,

(2) An itemized report of the approved awards
recommended by the court to the Legislature,

(3) Such recommendations to the Legislature for
appropriations from the crime victims compensation
fund as he may deem appropriate for the payment of
fees, costs and expenses incurred, due or payable at any
time from such fund, and

(4) Such recommendations to the Legislature for
appropriations for the payment of claims arising under
this article, whether accrued and determined by the
court and included in the itemization of awards

mentioned in this section or arising during the ensuing
fiscal year.

(¢) The Legislature shall, by general law, provide for
the authorization to pay the itemized awards arising
under this article or so much thereof as may be deemed
appropriate or for awards arising during the ensuing
fiscal year and provide by appropriation from the erime
vietims compensation fund for the payment of such
awards authorized and for the payment of fees, costs and
expenses as from time to time may be appropriate. The
clerk shall certify each authorized award and the
amount thereof and make requisition upon the crime
vietims compensation fund relating thereto to the
auditor. The auditor shall issue his warrant to the
treasurer without further examination or review of the
claim except for the question of a sufficient unexpended
balance in the appropriation: Provided, That the state
treasurer shall establish within his office a special
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economic loss claim payment fund, with funds which are
transferred from the crime victims compensation fund
by an annual line item appropriation from the
Legislature.

In any case where the court has made a final award
which includes a sum for economic loss, the ecourt shall
as part of its award order that the state auditor pay that
portion of the award which is for economic loss
forthwith from the economic loss claim fund, notwith-
standing the fact that the Legislature has not yet
considered or authorized said award. Said award and
order may provide that payment be made to a claimant
or to a third party for economic losses of the claimant
and said award and order may provide for the payment
for actual economic losses which are prospective as well
as those which have already been incurred.

The clerk of the court shall certify the economic loss
award and payment order to the auditor who shall
proceed as set forth herein and issue his warrant to the
treasurer for payment of the economic loss award,
subject to the availability of funds in the economic loss
claim payment fund.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT.,
ARTICLE 11A. VICTIM PROTECTION ACT OF 1984.
§61-11A-2a. Notification of crime victims compensation
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fund.

Whenever the prosecuting attorney’s office presents a
case to a grand jury or proceeds in the circuit court on
an information, the prosecutor or assistant prosecutor
shall within thirty days following said presentment or
information notify in writing each victim of the alleged
offense of the existence and basic provisions of article
two-a, chapter fourteen of this code. Nothing in this
section shall be construed as precluding the prosecuting
attorney’s office from other notification to victims of
crime, or as creating a cause of action for damages
against any prosecuting attorney or their staff, or
against the state of West Virginia or any of its political
subdivisions.
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CHAPTER 24

(H. B. 3063—By Delegate McCormick)

[Passed March 14, 1987; in effect July 1, 1987. Approved by the Governor.]

AN ACT to amend article two-a, chapter fourteen of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section nineteen-a, relating to compensation awards to
victims of crime; requiring determination of fees owing
to health care service providers; and providing for direct
payment to providers from awards, beginning with
awards made at the regular session of the Legislature,
one thousand nine hundred eighty-seven.

Be it enacted by the Legislature of West Virginia:

That article two-a, chapter fourteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section nineteen-a, to read as follows:

ARTICLE 2A. COMPENSATION AWARDS TO VICTIMS OF

CRIMES.

§14-2A-19a. Physician, hospital and other health care

o
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expenses.

As part of the order, the court, or a judge or
commissioner thereof, shall determine whether fees are
due and owing for health care services rendered by a
physician, hospital or other health care provider
stemming from an injury received as defined under this
article. If such fees are due and owing, the court, or a
judge or commissioner thereof, shall determine the
amount or amounts and shall cause such reasonable fees
to be paid out of the amount awarded the erime victim
under this article directly to the physician, hospital or
other health care provider. The requirements of this
section shall be applicable to, and any such unpaid fees
shall be determined and payable from, the awards made
by the Legislature at regular session, one thousand nine
hundred eighty-seven, and subsequently: Provided, That
when a claim is filed under this section, the court shall
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determine the total damages due the crime victim, and
where the total damages exceed the maximum amount
which may be awarded under this article, the amount
paid the health care provider shall be paid in the same
proportion to which the actual award bears to the total
damages determined by the court.

CHAPTER 25

(S. B. 470—By Senators Tomblin and Holmes)

[Passed March 10, 1987: in effect from passage. Approved by the Governor.]

AN ACT finding and declaring certain claims against the

state and its agencies to be moral obligations of the state
and directing the auditor to issue warrants for the
payment thereof.

Be it enacted by the Legislature of West Virginia:
CLAIMS AGAINST THE STATE.

§1.
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Finding and declaring certain claims against the

board of regents, department of education, and the
department of highways, to be moral obligations of
the state and directing payment thereof.

The Legislature has heretofore made findings of fact
that the state has received the benefit of the commod-
ities and services rendered by certain claimants herein
and has considered claims against the state, the board
of regents, the department of education, and the
department of highways, agencies thereof, which have
arisen due to over-expenditures of the departmental
appropriations by officers of such state spending unit,
such claims having been previously considered by the
court of claims which also found that the state has
received the benefit of the commodities and services
rendered by each claimant, but were denied by the court
of ¢laims on the purely statutory grounds that to allow
such elaims would be condoning illegal acts contrary to
the laws of the state. The Legislature pursuant to its



72

16
17
18

20
21
22
23
24
25
26
27

28
29

30
31

32
33
34
35
36
37
38

CLAMs [Ch. 26

findings of fact and also by the adoption of the findings
of fact by the court of claims as its own, and, while not
condoning such illegal acts, hereby declares it to be the
moral obligation of the state to pay each such claim in
the amount specified below, and directs the auditor to
issue warrants upon receipt of a properly executed
requisition supported by an itemized invoice, statement
or other satisfactory document as required by section
ten, article three, chapter twelve of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, for the payment thereof out of any fund
appropriated and available for the purpose.

(a) Claims against the Board of Regents:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Linda J. Tetrick.................. $ 595.50
(2) Kathieen S. Weber ............... $ 808.50

(b) Claims against the Department of Education:
(TO BE PAID FROM GENERAL REVENUE FUND})
From Acct. No. 2860-01
(1) Mary Elizabeth Binder........... $ 330.00
(c) Claims against the Department of Highways:
(TO BE PAID FROM STATE ROAD FUND)
(1) Appalachian Power Co............ $19,635.17

CHAPTER 26

(S. B. 509—By Senators Tomblin and Holmes)

[Passed March 14, 1987; in effect from passage. Approved by the Governor.]

AN ACT finding and declaring certain claims against the

state and its agencies to be moral obligations of the state
and directing the auditor to issue warrants for the
payment thereof.
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Be it enacted by the Legislature of West Virginia:
CLAIMS AGAINST THE STATE.

§1. Finding and declaring certain claims against the

ORI b W

adjutant general; alcohol beverage control commis-
sioner; attorney general; board of regents; civil
service system; commission on aging; department of
banking; department of corrections; department of
education; department of health; department of
health-office of the chief medical examiner; depart-
ment of highways; department of motor vehicles;
department of natural resources; department of
public safety; division of vocational rehabilitation;
farm management commission; governor’s office of
community and industrial development; human
rights commission; insurance commission; nonintox-
icating beer commissioner; public service commis-
sion; supreme court of appeals; and workers’
compensation fund, to be moral obligations of the
state and directing payment thereof.

The Legislature has considered the findings of fact
and recommendations reported to it by the court of
claims concerning various claims against the state and
agencies thereof, and in respect to each of the following
claims the Legislature adopts those findings of fact as
its own, and in respect of certain claims herein, the
Legislature has independently made findings of fact and
determinations of award and hereby declares it to be the
moral obligation of the state to pay each such claim in
the amount specified below, and directs the auditor to
issue warrants for the payment thereof out of any fund
appropriated and available for the purpose.

(a) Claim against the Adjutant General:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Cabot Corporation ................ $ 4,347.92
(b) Claims against the Alcohol Beverage Control
Commissioner:

(TO BE PAID FROM SPECIAL REVENUE FUND)
(1) Econo Lodges of Ameriea, Ine...... $ 113.76
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(2) Morgan Sanitation ................ $ 210.00
(3) SadieRunyon..................... $ 180.40

(¢) Claim against the Attorney General:

(TO BE PAID FROM GENERAL REVENUE FUND)
{1) County Court Reporters, Inc. ...... $ 173.17

(d) Claims against the Board of Regents:

(TO BE PAID FROM SPECIAL REVENUE FUND)
from Acect. No. 9280-00

(1) Randy Byers...........ccoevi.... $ 1,644.00

(2) Lionel Gene Herndon.............. $ 3,116.00

(3) HelenKolson ..................... $ 4,920.00

(4) Marion M. MeGervey.............. $ 87.00

(5) Jessie Mae Turney ................ $ 4,920.00

(6) Marcia K. Vaughan ............... $ 6,001.00
from Acct. No. 8627-40

(1) CharlesR.Dotson ................. $ 145.00
from Acect. No. 8610-60

(1) ArlieClay Forman................ $ 320.00

(2) Barbara B.Harris ......ccccvv..., $ 2,125.00

(3) Charles W. Priest ................. $ 1,064.00
from Acct. No. 8610-31

(1) Deibert Wayne Helmick........... $ 276.00

(2) DwightPyles ..................... $ 27.00

(B) PeterE.Wu ...........ccovvienn.. $§ 165.00
from Acct, No. 8610-34

(1) Martha H. McBee................. $ 347.00
from Acct. No. 8627-42

(1) TheNeffCompany ......ooveveer.. $ 1,294.81

from Acct. No. 8627-43
(1) AliRezaTeymouri................ $ 425.00
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(e) Claim against the Civil Service System:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Department of
Employment Security ........... $ 41232

(f) Claim against the Commission on Aging:
{TO BE PAID FROM GENERAL REVENUE FUND)
from Acct. No. 4065-06
(1) Moore Business Forms, Inc. ....... $ 4,988.00
(g) Claims against the Department of Banking:
(TO BE PAID FROM SPECIAL REVENUE FUND)

(1) Federal Deposit
Insurance Corporation ........... $ 8,042.60
(2) David S. Mudie ................... 3 59.60

(h) Claims against the Department of Corrections:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) BrentBoggs .....ovvvriienninnnn.. $ 50.00
(2) Davis Memorial Hospital .......... $ 721.01
(3) Charles R. Farris ................. $ 600.00
(4) Brady Smith...............c...... $ 211.22
(6) Wheeling Clinie....c...cvovnivv.... $ 1,554.50

(i) Claims against the Department of Education:
(TO BE PAID FROM GENERAL REVENUE FUND)
from Acct. No. 2860-01

(1) Richard B. Bord, Jr. .............. $ 155.00
(2) Gateway Motel and

Restaurant, Inc. ................. $ 248.40
(3) Shelley Joan Weiss ................ $ 473.00

(§) Claims against the Department of Health:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Kenneth Brock.................... $ 100.88
(2) C.H.James & Co............. e $ 44,16
(3) EmmaJeanCanado............... $ 298.00

(4) Charles L. Yarbrough, M.D,, Inc. .. $ 330.00
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(5) The Chesapeake and Potomac
Telephone Company of

West Virginia ................... $ 437.65
(6) DiskriterInc. ..................... $ 787.00
(7) Exxon Company, US.A............ $ 45.40
(8) Firestone Tire and Rubber Co...... $ 105.60

(9) H. L. Gamponia, d/b/a
H. L. Gamponia Medical

Practice,Inc..................... $ 145.20
(10) Hamilton Business Systems........ $ 461.00
(11) Health Care Collection

Service,Inc................ ..., $ 329.00
(12) Holistic Health Center, Inc......... $ 915.00
(13) Humana Hospital

Greenbrier Valley ............... $ 1,079.78
(14) Kathy Lewis ... ..oovvieinennnnt, $ 184.80
(15) H. Richard Marshaill .............. $ 1,480.00
(16) Picker International Ine. .......... $ 830.10
(17) Pleasant Valley Hospital .......... $ 140.88
(18) Richards Medical Company........ $ 83.87
(19) Roane County Family

Health Care, Inc. ................ $ 26.60
(20) Schering Corporation ............. $ 100.00
{21) Scott, Craythorne, Lowe,

Mullen & Foster, Ine. ............ $ 3,287.00
(22) ThomasdJ.Selon .................. $ 373.30
(23) St. Joseph’s Hospital .............. $ 120.00
(24) Stonewall Jackson

Memorial Hospital............... $ 1715.60
(25) Sturgeon’s Opticians .............. $ 272.00
(26) Donald M. Thaler ................. $ 105.50
(27) Union Oil Company of California,

d/b/aUNOCAL ................. $ 93.98
(28) West Fork River Public

Service District ................. $ 4,137.27

(k) Claims against the Department of Health — Office

of the Chief Medical Examiner:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Vaman S.Diwan..........ccveennn $ 650.00
(2) David O. Wright .................. $ 250.00
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(1) Claims against the Department of Highways:
(TO BE PAID FROM STATE ROAD FUND)

(1) JayL.Bolyard .................... $ 360.00
(2) Wallace M.Cogar................. $ 2,420.68
(3) Robert W.Davis .................. $ 100.00
(4) Fonso W. Dotson and
SarahE.Dotson................. $ 18575
(5) Rettie Louise Hamon .............. $ 181.40
(6) DuboisJordan .................... $ 12211
(7) Chester Lewis ...........c.oovunt. $ 364.52
(8) Paula H. Meredith ................ $ 144.00
(9) Rosemary Nicola.................. $§ 320.10
(10) Joyce Priddy.........covvvvnnt.. $ 11838
(11) PhilipSkeen.........cvevveenvnnn. $ 322.12
(12) Raymond L. Smith................ $ 1,449.00
(13) Aetna Casualty & Surety, as
subrogee of Robert W. Davis ..... $ 13294

(m) Claims against the Department of Motor Vehicles:
(TO BE PAID FROM STATE ROAD FUND)

(1) Charleston Cash Register Co. ...... $ 3,375.00
(2) Ronald L.Hunt ................... $ 184.75
(3) John Malcolm.........coooevvnn... $ 15.17

(n) Claim against the Department of Natural Resources:
(TO BE PAID FROM SPECIAL REVENUE FUND)
(1) Moore Business Forms, Inc. ....... $ 1,591.65
{0) Claims against the Department of Public Safety:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) David R. Gaskins ................. $ 430.00
@ JHKm...........ooeiiiiee $ 74.00
(3) Radiology, Ine........ccvvvvinnn., $ 135.00

(p) Claims against the Division of Vocational
Rehabilitation:

(TO BE PAID FROM SPECIAL REVENUE FUND)
from Acet. No. 7873-01

(1) A &1 Supply Company............ $ 14.05
(2) AllingandCory................... $ 834.36
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from Acet. No. 7873-02

(1) Lowe’s of West Virginia,
Inc. d/b/a Lowe’s

Government Sales/WV........... $ 1,002.57
from Acct. No. 7873-05
(1) St. Joseph’s Hospital .............. $ 810.00

(TO BE PAID FROM GENERAL REVENUE FUND)
from Acet. No. 4405-03
(1) Vocational Research Institute...... $10,119.90
(@) Claim against the Farm Management Commission:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Bob’s Mobile Home Service........ $ 1,386.64
(r) Claim against the Governor’s Office of Commumnity
and Industrial Development:

(TO BE PAID FROM GENERAL REVENUE FUND)
from Acet. No. 1210
(1) The Lawhead Press, Inc. .......... $ 351.90
(s) Claim against the Human Rights Commaission:
(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Olympia USA, Inc........ovvunnnns $ 6,178.00
(t) Claim against the Insurance Commission:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Zenith Data Systems Corp. ........ $ 2,623.45
(u) Claims against the Nonintoxicating Beer Com-
missioner:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Advanced Brands, Litd............. $ 557.38
(2) Eastern Brewing Corporation ..... § 300.00
(3) Gourmet Beer International, Inc. .. § 100.00
(4) Jos. Huber Brewing Co. ........... $ 1,031.25

(5) TheLionIne, ...........coiveeaann $ 750.00
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(v) Claim against the Public Service Commission:
(TO BE PAID FROM SPECIAL REVENUE FUND)
(1) David L. Akers ..........ccvvuunnn $ 70.05
(w) Clartm against the Supreme Court of Appeals:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Associated Psychiatric
Services, Inc......covviiiiiinnn. $ 500.00

(x) Claims against the Workers’ Compensation Fund:
(TO BE PAID FROM WORKERS'S COMPENSATION FUND)

(1) EEE.Bibb, III .................... $ 125.00
(2) Jefferds Corporation .............. $ 516.96

The Legislature finds that the above moral obligations
and the appropriations made in satisfaction thereof shall
be the full compensation for all claimants, and that prior
to the payments to any claimant provided for in this bill,
the court of claims shall receive a release from said
claimant releasing any and all claims for moral
obligations arising from the matters considered by the
Legislature in the finding of the moral obligations and
the making of the appropriations for said claimant. The
court of claims shall deliver all releases obtained from
claimants to the department against which the claim
was allowed.

—

CHAPTER 27

(S. B, 441—By Senators Tomblin and Holmes)

[Passed March 14. 1987: in effect from passage. Approved by the Governor.]

AN ACT finding and declaring certain claims for compensa-

tion of innocent victims of crimes occurring in West
Virginia to be moral obligations of the state and
directing the auditor to issue warrants for the payment
thereof.



80

CLAIMS [Ch. 27

Be 1t enacted by the Legislature of West Virginia:
COMPENSATION AWARDS TO VICTIMS OF CRIMES.

§1. Finding and declaring certain crime victims claims
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for compensation to be moral obligations of the
state and directing payment thereof.

The Legislature has duly considered the findings of
fact and recommendations for awards reported to it by
the court of claims in respect to the following named
claimants who were innocent victims of crime within
this state and entitled to compensation; and in respect
to each of such named claimants the Legislature adopts
those findings of fact as its own, hereby declares it to
be the moral obligation of the state to pay each such
claimant in the amount specified below, and directs the
auditor to issue warrants for the payment thereof out
of any fund appropriated and available for the purpose.

Claims for erime victims compensation awards:
(To BE PAID FROM CRIME VIcTIMS COMPENSATION FUND)

(1) Antill, Patricia A. ................... $ 271.50
(@) Arritt,Jon M., II.................... $ 831.18
(3) Arvin,Caroled. ..................... $ 21,250.00
(4) Baker,Roger Alan .................. $ 563.00
(6) Ball, TimmyD. .........ooiiiat. $ 1,783.00
(6) Barnett, Phyllisd.................... $ 17,401.18
{(7) Bennett, Irene Lockhart ............. $ 3,059.60
(8) Bills, Michael ...............c..cnutn $ 1,310.00
(9) Bokanovich,Gary E. ................ $ 954.45
(10) Brumfield, Patricia A. .............. $ 46,310.00

(11) Brumfield, Patricia A., as guardian

of Derrick K. Brumfield .......... $ 3,690.00
(12) Butcher, Timothy Eart .............. $ 1,250.00
(13) Currence, Donald L., as guardian of

JaredCurrence ..........cvvvuvenn $ 13,104.00
(14) Shiflett, Thomas J. & Delores A., as

guardians of Jesse Armstrong .. ... $ 17,423.25

(15) Shiflett, Thomas J. & Delores A., as

guardians of Jennifer Armstrong ..$ 18,222.75
(16) Cain,John B, Jr.............. ... ... $ 14,050.97
(17) Calhoun,Beth A..................... $ 50.00
(18) Carder, TammyJd.................... $ 60.00
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Casto, BrendaJ. ..........ccooouuns. $  453.20
Casto, Willlam J. .............c.cht $ 12,642.04
Casto, William J., as guardian of

LisaM.Casto....covvveveeianannn. $ 4,717.99
Cole, Rose ....coviiverrennncnnnnns $ 1,250.00
Cote, Richard F. .................... $ 11,238.76
Cunningham, Margie L. ............. 3 139.00
Doherty, Lidia Meade ............... $ 1,689.50
Farr,GeraldD. .........ocviiiint. $ 989.69
Fife, Larry Jd. coveniveriieeiiaannns $ 18,753.70
Flora,James L. ......oivniviains. $ 965.96
Gallagher,Glenn F. ................. 3 82.00
Gardner, David W. ............countn $ 449.85
Goad, Mary ....covviiienriaiiiann $ 10,000.00
Gongola, Edward G.,Jr. ............. $ 1,680.21
Graham, Melvin .................... $ 1,250.00
Graham, Wilma, as guardian of

Roy L. Graham, IT ................ $ 48,750.00
Grimm, Wendy L. ... iiian $ 14,026.85
Gwynn, Gary S. ...t $ 9,648.00
Hall, GailR. .. coveiei e iieeen, $ 16,379.90
Halle, Evelyn Virginia .............. $ 12,544.18
Halle, Evelyn Virginia, as guardian

of Michael Charles Phillips........ $ 10,000.00
Hamlin, RubyMae ..........c.oooet $ 1,243.75
Hardway, Bernice.........coveenee- $ 20,000.00
Harkins, Ruth A.........cchiiinnnen. 3 1,260.70
Harless, Freddie E., I .............. $ 18,926.43
Harrison, Harvey S, .......coviiiantn $ 2,573.67
Harvey, DaytonR. ......coviienatn $ 3,637.65
Helton, Angela M..............o00ht $ 1,250.00
Bragg.GlenE..........cocviiihant $ 7.50
Hibbs, Samuel ..........cocivuiinnnn. $ 297.84
Hill, Jackie S...vocvrveeriviniiinans $ 348.60
Jackson, NelsieP. ................... $ 7.60
Jeffrey, Claude, Jr..........ooooitt $ 6,762.10
Jenkins, MartinC. .............. ... $ 4,221.06
Johns, Gregory L. .....ovviiiaiiines $ 1,676.72
Johnson, Duane C..................t. $ 350.00
Johnson, Martha ............cocnin. $ 96499
Jones, Rose M. .........ovviiiniins $  340.00
Keller, Gary F.o. oo oiiiiiiiinen.. $ 647.33
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King, Mildred ...................... $ 1,250.00
Kirkpatrick, David B. ............... $ 1,406.50
Kowcheck, Hilda Mae ............... $ 50,000.00
Lamb,Johnny R..................... $ 18,447.90
Light, Gary L. ...................... $ 10,000.00
Long, Timothy R. ................... $§ 921.00
Marchman, RobertE. ............... $ 337.00
Marcum, Myrtle .................... $ 30,370.00
Marcum, Myrtle, as guardian of
Tiffany Marcum .................. $ 8,825.00
Marcum, Myrtle, as guardian of
Shawn Marcum .................. $ 5,745.00
Marcum, Myrtle, as guardian of
Elmer Marcum, Jr. ... oo ... $ 5,060.00
McKinney, Beverly J. ............... $ 1,250.00
McKisic, Donald Larry .............. $ 2,139.12
Miller,David A, .................... $ 10,036.77
Mitchell, Sue A.........coovivnnnnnn. $ 20,000.00
Mitchell, Terry L. ....vvvvvnvien. ... $ 4,014.02
Morrision, NadineP. ................ $ 9,149.66
Mugnano, David P................... $  280.00
Nelson,Becky L. ..., $ 335.00
Nelson, Pamela S.................... $ 1,250.00
Nicholas, KarlaL.................... $ 5,138.34
Paluso, Louie .......covvenivnoo.... $ 14,122.83
Ralston, Margaret L. ................ $ 906.00
Reese,Jane A. ..................o.... $ 20,000.00
Richards, Ronald G.................. $ 38,516.69
Riggs,James A...................... $ 12,842.20
Rinehart, Frederick D. .............. $ 137.50
Ring, Matthew R. ................... $ 1,337.04
Samms, Erma L..................... $ 1,250.00
Satterfield, Harry W., Jr............. $ 16.00
Shaw,Joseph M. .................... $ 1,310.27
Sisler,Rose E. .........cco it $ 1,641.42
Sizemore, Melvena .................. $ 257.7b
Skaggs, Gordon E. ...l $ 20.00
Slaymaker, Allen F.................. $ 1,417.07
Smith, Robert L. .................... $ 3,885.01
Stewart, Ronda ..................... $ 1,305.00

Stewart, Ronda, as guardian of
Micky Stewart ................... $ 2,000.00
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(96) Stewart, Ronda, as guardian of

Samantha Stewart................ $ 2,000.00
(97) Swami, Kirtanananda ............... $ 20,000.00
(98) Taylor, Thomaslee ................. $ 1,503.i4
(99) Thorn, Daniel J...................... $ 339.36
(100) Tierney, Richard Joseph............. $ 512.30
(101) Toler, Juanita Jane, as guardian of
Edmond Dennis Toler............. $ 5,000.00
(102) Toler, Juanita Jane, as guardian of
Kimberly Ann Toler .............. $ 5,000.00
(103) Tomaszewski, Terry L. .............. $ 135.00
(104) Tucker,SandraK. ............cc..... 3 81.31
(105) Unrue, Kenneth F. .................. $ 1,172.056
(106) Veltman, Catherine A. .............. $ 5,136.76
(107) Waid, EdgarC. .........covvenvan... $ 180.97
(108) Welch, William D. .................. $ 1,250.00
(109) White, BertieMae .................. $ 10,000.00
(110) White, Bertie Mae, as guardian of
Sue Ann White ................... $ 5,000.00
(111) White, Bertie Mae, as guardian of
Susan Rae White ................. $ 5,000.00
(112) White, Bertie Mae, as guardian of
Donald Mairs White, Jr. .......... $ 5,000.00

(113) Whitehill, William George,
Administrator of the Estate

of George Russell Whitehill........ $ 50,000.00

(114) Wilmer, DwainE. .........c........ $ 326.48
(115) Wood, Alma Jewell .................. $ 750.11
(116) Workman, Michael ..........cc.vvnn.. $ 4,888.39
(117) Young, LeeW._ Jr. ... vvvviiiin.... $ 2,077.68
TOTAL ..ot irireiiiiiiiiinnns $771,025.25

The Legislature finds that the above moral obligations
and the appropriations made in satisfaction thereof shall
be the full ecompensation for all claimants herein:
Provided, That any claimant herein who, subsequent to
the payment of an award, receives or recovers benefits
or advantages for the economic loss not prior considered
by the court of claims in the course of and in reduction
of the award of compensation, shall inform the court of
elaims and crime victims compensation fund of such
recovery for determination of the amounts thereof and




84

161
162

CoNSUMER PROTECTION [Ch. 28

requirement for the deposit thereof in the crime victims
compensation fund.

CHAPTER 28

(Com. Sub. for S. B. 543—By Senator Tucker)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one hundred thirty-

eight, article two, chapter forty-six-a of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to right to cancel contracts for future
deliveries of correspondence courses, truck driver,
modeling or any other occupational or business course
with private proprietary schools, or multiple magazine

subscriptions; return of moneys to buyer; cause of action
by buyer.

Be it enacted by the Legislature of West Virginia:

That section one hundred thirty-eight, article two, chapter
forty-six-a of the code of West Virginia, one thousand nine

hundred thirty-one, as amended, be amended and reenacted
to read as follows:

ARTICLE 2. CONSUMER CREDIT PROTECTION.
*846A-2-138. Buyer's right to cancel certain subscriptions

Co=-1Hh0UTRA N~
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and other obligations.

When a buyer has become indebted or paid cash on
a contract for future deliveries of a correspondence
course, on any contract entered into after the effective
date of this section for truck driver, modeling or any
other occupational or business course with a private
proprietary school, or a multiple magazine subscriptions
contract, other than for single subscriptions direct with
the publisher thereof, the buyer may cancel and
terminate such contract at any time by mailing a notice
of cancellation by first class United States mail to the
person to whom the indebtedness is owed, or with whom
the contract was made, or his assignee, which notice
shall forthwith terminate and cancel any financial

*Clerk’s Note: This section was also amended by 8. B. 762, which passed on
May 28, 1987, in effect from passage.
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obligation for goods or services not received by the
buyer prior to the mailing of such notice of cancellation.
The indebtedness for correspondence course materials
received and not returned shall not exceed the reasona-
ble store purchase price of such materials. In addition
thereto, in regard tc a correspondence course contract
(in part or wholly by correspondence) the buyer may
cancel and terminate such indebtedness without regard
to the amount of goods and services received by mailing
such notice and by returning all materials received. The
seller shall return all moneys due the buyer within
twenty days of cancellation.

Any buyer not receiving a refund of all moneys paid
and due within twenty days of cancellation of any
contract under this section has a direct cause of action
upon any bond filed with the department of education
or board of regents to secure performance of legal
obligation pursuant to the provisions of section ten,
article two, chapter eighteen of this code.

Notwithstanding any other provision of law to the
contrary, with respect to contracts which are the subject
of or are intended to become the subject of a transaction
as provided for in this section, no seller shall:

(1) Exclude, modify or otherwise attempt to limit any
provision addressed under this section; or

(2) Exclude, modify or attempt to limit any remedy
provided by law, inciuding the measure of damages
available under this section.

Any such exclusion, modification or attempted limita-
tion shall be void.

CHAPTER 29

{S. B. 92—By Senator Tucker)

[Passed March 11, 1987; in effect ninety days from passage. Approved by the Governor.]

ACT to amend and reenact section one hundred four,
article three, chapter forty-six-a of the code of West
Virginia, one thousand nine hundred thirty-one, as
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amended, relating to finance charges for loans other
than loans made pursuant to revolving loan accounts;
finance charge on assigned contracts: assignments of
transactions made in other states; and exceptions.

Be it enacted by the Legislature of West Virginza:

That section one hundred four, article three, chapter forty-
six-a of the code of West Virginia, one thousand nine hundred

thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 3. FINANCE CHARGES AND RELATED PROVISIONS.

§46A-3-104. Finance charge for loans other than loans

bad ek et pmd el ek et et ek et
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made pursuant to revoelving loan accounts;
finance charge on assigned contracts;
exceptions.

(1) With respect to a consumer loan, other than a
consumer loan made pursuant to a revolving loan
account: (a) A bank, as defined in section two, article
one, chapter thirty-one-a of this code, may contract for
and receive a loan finance charge not exceeding the
charge or interest permitted by the provisions of section
thirty, article four, chapter thirty-one-a or by the
provisions of section five, section five-a, or section five-
b, article six, chapter forty-seven of this code; (b) an
industrial loan company, as defined in section three,
article seven, chapter thirty-one of this code, may
contract for and receive a loan finance charge not
exceeding the aggregate of the interest and charges
permitted by subdivisions (5) and (6), subsection (a),
section eleven, article seven, chapter thirty-one of this
code or by the provisions of section five, article six,
chapter forty-seven of this code; (¢) a building and loan
association, as defined in section two, article six, chapter
thirty-one of this code, may contract for and receive a
loan finance charge not exceeding the charge or interest
permitted by the provisions of section seventeen, article
six, chapter thirty-one of this code, or by the provisions
of section five, article six, chapter forty-seven of this
code; (d) a credit union, as defined in section one, article
ten, chapter thirty-one of this code, may contract for and
receive a loan finance charge not exceeding the charge



Ch. 29] CoNSUMER PROTECTION 87

27
28
29
30
31
32
33
34
35

36
37
38
39
40
41
42
43

44
45
46
47
48

49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66

or interest permitted by the provisions of section sixteen,
article ten, chapter thirty-one of this code, or by the
provisions of section five, article six, chapter forty-seven
of this code; and (e) any other lender, other than a
supervised lender, may contract for and receive a loan
finance charge not exceeding the charge or interest
permitted by the provisions of section five, section five-
a, or section five-b, article six, chapter forty-seven of this
code.

(2) As an alternative to the loan finance charge
allowed by subsection (1) of this section, from the
effective date of this subsection until and including the
first day of July, one thousand nine hundred eighty-two,
a lender, other than a supervised lender, may contract
for and receive a loan finance charge not exceeding
eighteen percent per annum calculated according to the
actuarial method.

(3) This section does not limit or restrict the manner
of calculating the loan finance charge, whether by way
of add-on, discount or otherwise, so long as the rate of
loan finance charge does not exceed that permitted by
this section.

(4) Notwithstanding any provision of this section to
the contrary, with respect to a consumer loan involving
a motor vehicle or a mobile home or with respect to a
consumer loan to finance the sale from one seller of both
a mobile home and the real estate upon which such
mobile home is or will be located, or with respect to a
consumer loan where a security interest in real estate
owned by the borrower is given to the lender as
collateral for such loan, a lender may from the effective
date of this section and until and including the first day
of July, one thousand nine hundred eighty-two, contract
for and receive a loan finance charge not exceeding
eighteen percent per year on the unpaid balance
calculated according to the actuarial method: Provided,
That the quantity of real estate involved in such
consumer loan transactions involving a mobile home and
real estate where such finance charge is contracted for
and received shall not exceed one acre.
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(5) If the loan is precomputed:

(a) The loan finance charge may be calculated on the

assumption that all scheduled payments will be made
when due, and

(b) The effect of prepayment, refinancing or consoli-
dation is governed by the provisions on rebate upon
prepayment, refinancing or consolidation contained in
section one hundred eleven of this article.

(6) Notwithstanding subsection (1), the lender may
contract for and receive a minimuni loan finance charge
of not more than five dollars when the amount loaned
does not exceed seventy-five dollars, or seven dollars and

fifty cents when the amount loaned exceeds seventy-five
dollars.

(7) An assignee of a consumer credit sale contract
may collect, receive or enforce the sales finance charge
provided in said contract, and any such charge so
collected, received or enforced by an assignee shall not
be deemed usurious or in violation of this chapter or any
other provision of this code if such sales finance charge
does not exceed the limits permitted to be charged by
a seller under the provisions of this chapter.

(8) Notwithstanding subsection (7), a resident lender
who is the assignee of a consumer credit sales contract
executed by a resident of another state with a credit
grantor in that state, may collect, receive or enforce the
sales finance charge provided in said contract under the
laws of the state where executed. Such charge shall not
be deemed to be usurious or in violation of the provisions
of this chapter or any other provisions of this code.

90—

CHAPTER 30

(S. B. 40—By Senators Tonkovich, Mr. President and Tucker)

{Passed February 6, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one hundred sixteen,

article three, chapter forty-six-a of the code of West
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Virginia, one thousand nine hundred thirty-one, as
amended, relating to change in terms of revolving
charge accounts or revolving loan accounts; and when
higher charges are permitted.

Be 1t enacted by the Legislature of West Virginia:

That section one hundred sixteen, article three, chapter
forty-six-a of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted
to read as follows:

ARTICLE 3. FINANCE CHARGES AND RELATED PROVISIONS.
§46A-3-116. Change in terms of revolving charge ac-

Lo HUTE W~

counts or revolving lean aceounts.

(1) If a creditor makes a change in the terms of a
revolving charge account or revolving loan account
without eomplying with this seetion, any additional cost
or charge to the consumer resulting from the change is
an excess charge and subject to the remedies provided
in this chapter.

(2) A creditor may change the terms of a revolving
charge account or revolving loan account whether or not
the change is authorized by prior agreement. Except as
provided in subsection (3), the creditor shall give to the
consumer written notice of such change not less than
fifteen days prior to the effective date of such change.

(3) The notice specified in subsection (2) is not
required if:

(a) The consumer after otherwise receiving notice of
the change agrees in writing to the change;

(b) The consumer elects to pay an amount designated
on 2 billing statement as including a new charge for a
benefit offered to the debtor when the benefit and
charge constitute the change in terms and when the
billing statement also states the amount payable if the
new charge is excluded,;

(c) The change involves no significant cost to the
consumer;

(d) The consumer has previously consented in writing
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thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 6. GENERAL CONSUMER PROTECTION.
§46A-6-108. Breach of warranty; privity abolished.

1 (a) Notwithstanding any other provision of law to the
2 contrary, no action by a consumer for breach of
3 warranty or for negligence with respect to goods subject
4 to a consumer transaction shall fail because of a lack of
5 privity between the consumer and the party against
6 whom the claim is made. An action against any person
7 for breach of warranty or for negligence with respect
8 to goods subject to a consumer transaction shall not of
9 itself constitute a bar to the bringing of an action
10 against another person.

11 (b) Notwithstanding any other provision of law to the
12 contrary with respect to goods which are the subject of
13 or intended to become the subject of a consumer
14 transaction, no manufacturer may fail to honor a
15 manufacturer’s warranty if the consumer has complied
16 with applicable warranty registration provisions but the
17 merchant from whom such goods were purchased has
18 not eomplied with or registered the warranty, and in
19 such case the manufacturer shall honor the warranty.

20 (c) When a merchant or manufacturer has failed to
21 honor a warranty which is valid under the laws of this
22 state and which the manufacturer is bound te honor, if
23 the goods have been replaced or repaired by the
24 merchant or a repairperson, as the case may be, such
25 merchant, repairperson or consumer, in addition to any
26 other remedy provided by law, shall have a cause of
27 action against the manufacturer for the reasonable cost
28 of such replacement or repair.

CHAPTER 32

(H. B. 2363—By Mr. Speaker, Mr. Chambers)

[Passed February 11, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two hundred four and
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two hundred ten, article two, chapter sixty-a of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, relating to controlled substances; standards

and schedules; and additional substances added to
schedules I and IV.

Be it enacted by the Legislature of West Virginia:

That sections two hundred four and two hundred ten, article
two, chapter sixty-a of the code of West Virginia, one thousand

nine hundred thirty-one, as amended, be amended and
reenacted to read as follows:

ARTICLE 2. STANDARDS AND SCHEDULES.

§60A-2-204. Schedule .
§60A-2-210. Schedule IV.

§60A-2-204. Schedule I.

1 (a) The controlled substances listed in this section are
included in Schedule 1.

2

3 (b) Unless specifically excepted or unless listed in
4 another schedule, any of the following opiates, including
5 its isomers, esters, ethers, salts and salts of isomers,
6 esters and ethers whenever the existence of such
7 isomers, esters, ethers and salts is possible within the
8 specific chemical designation:

9

(1) Acetylmethadol;
10 (2) Alfentanil;
11 (3) Allylprodine;
12 (4) Alphacetylmethadol,;
13 (5) Alphameprodine;
14 (6) Alphamethadol;
15 (7) Alpha-methylthiofentanyl;
16 (8) Alpha-methylfentanyl;
17 {9) Benzethidine;
18 (10) Benzylfentanyl;
19 (11) Betacetylmethadol;
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(12) Beta-hydroxyfentanyl;
(13) Beta-hydroxy-3-methylfentanyl;
(14) Betameprodine;

(15) Betamethadol;

(16) Betaprodine;

(17) Clonitazene;

{18) Dextromoramide;

(19) Diampromide;

(20) Diethylthiambutene;
(21) Difenoxin;

(22) Dimenoxadol;

(23) Dimepheptanol;

(24) Dimethylthiambutene;
(25) Dioxaphetylbutyrate;
(26) Dipipanone;

(27) Ethylmethylthiambutene;
(28) Etonitazene;

(29) Etoxeridine;

(30) Fenethylline;

(81) Furethidine;

(82) Hydroxypethidine;
(33) Ketobemidone;

(34) Levomoramide;

(85) Levophenacylmorphan;
(36) Morpheridine;

(37) Noracymethadol;

(38) Norlevorphanol;

(39) Normethadone;
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(40) Norpipanone;
(41) Para-fluorofentanyl;
(42) Phenadoxone;
(43) Phenampromide;
(44) Phenomorphan;
(45) Phenoperidine;
(46) Piritramide;

{(47) Proheptazine;
(48) Properidine;

(49) Propiram;

(50) Racemoramide;
(51) Thiofentanyl;
(52) 3-methyl fentanyl;
(53) Tilidine;

(54) Trimeperidine.

(¢) Unless specifically excepted or unless listed in
another schedule, any of the following opium deriva-
tives, its salts, isomers and salts of isomers whenever the
existence of such salts, isomers and salts of isomers is
possible within the specific chemical designation:

(1) Acetorphine;

(2) Acetyldihydroeodeine;

(3) Benzylmorphine;

(4) Codeine methylbromide;

(5) Codeine-N-Oxide;

{6) Cyprenorphine;

(7) Desomorphine;

(8) Dihydromorphine;

(9) Drotebanol;

(10) Etorphine (except HCI Salt);
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(11) Heroin;

(12) Hydromorphinol;

(13) Methyldesorphine;

(14} Methyldihydromorphine;
(15) Morphine methylbromide;
(16) Morphine methylsulfonate;
(17) Morphine-N-Oxide;

(18) Myrophine;

(19) Nicocodeine;

(20) Nicomorphine;

(21) Normorphine;

(22) Phoclodine;

(23) Thebacon.

(d) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture or
preparation, which contains any quantity of the follow-
ing hallucinogenic substances, or which contains any of
the salts, isomers and salts of isomers of any thereof
whenever the existence of such salts, isomers and salts
of isomers is possible within the specific chemical
designation and for the purposes of this subsection only,
“isomer” includes the optical position and geometric
isomers:

(1) 2,5-dimethoxyamphetamine; also known by these
trade or other names: 2,5-dimethoxy-a-methylphenethyl-
amine; 2,6-DMA;

(2) 8,4-methylenedioxy amphetamine; 3,4-methylene
dioxy methamphetine;

(8) 4-bromo-2, 5-dimethoxyamphetamine or 4-bromo-
2,5-dimethoxy-a-methylphenethylamine, or 4-bromo-2,5-
DMA;

(4) 5-methyloxy-3, 4-methylenedioxy amphetamine;
(5) 4-methoxyamphetamine; also known by these
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trade or other names: 4-methoxy-amethylphenethylam-
ine; paramenthoxyamphetamine; PMA,;

(6) 3,4,5-trimethoxy amphetamine;

(7) Bufotenine; known also by these trade and other
names: 3-(B-Dimethylaminoethyl)-5-hydroxyindole; 3-(2-
dimethylamino-ethyl)-5 indolol; N-N-dimethylserotonin;
5-hydroxy-N-dimethyltryptamine; mappine;

(8) Diethyltryptamine; known also by these trade and
other names: N-N-Diethyltryptamine; “DET”;

(9) Dimethyltryptamine; known also by the name
“DMT”; )

(10) 4-methyl-2,5-dimethoxy amphetamine; known
also by these trade and other names: 4-methyl-2,5-
dimethoxy-a-methylphenethylmine; “DOM”; “STP”;

(11) Ibogaine; known also by these trade and other
names: 7-Ethyl-6, 6a, 7, 8, 9, 10, 12, 13-octahydro-2-
methoxy-6,9-methano-5H-pyrido (1’, 2. 1, 2 azepino
4,5b) indole; tabernanthe iboga;

(12) Lysergic acid diethylamide;

{13) Marihuana;

(14) Mescaline;

(15) Peyote; meaning all parts of the plant presently
classified botanically as Lophophora Williamsii Lema-
tre, whether growing or not, the seeds thereof, any
extract from any part of such plant; and every com-

pound, manufacture, salt, derivative, mixture or
preparation of such plant, its seeds or extracts;

(16) N-ethyl-3-piperidyl benzilate;
(17) N-methyl-3-piperidyl] benzilate;
(18) Psilocybin;

(19) Psilocyn;

(20) Tetrahydrocannabinols; including synthetic
equivalents of the substances contained in the plant or
in the resinous extractives of Cannabis or synthetic
substances, derivatives and their isomers with similar
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chemical structure and pharmacological activity such as
the following:

Delta 1

Cis or trans tetrahydrocannabinol, and their optical
isomers;

Delta 6

Cis or trans tetrahydrocannabinol, and their optical
isomers;

Delta 3, 4

Cis or trans tetrahydrocannabinil tetrahydrocanna-
binol, and their optical isomers;

(21) Thiophene analog of phencyclidine; also known
by these trade or other names: (A) (1-(2-thienyl) cyel-
chexyl) piperidine; (B) Thienyl analog of phencyeclidine;
TPCP;

(22) Ethylamine analog of phencyclidine... Some
trade or other names: N-ethyl-l-phenylcyclohexylamine,
(I-phenylcyclohexyl) ethylamine, N-(}-phenyleyclo-
hexyl) ethylamine, eyclohexamine, PCE;

(23) Pyrrolidine analog of phencyclidine... Some

trade or other names: I-(1-phenyleyclohexyl)-pyrrolidine,
PCPy, PHP;

(24) N-ethylamphetamine;
(25) Parahexyl.

(e) Unless specifically excepted or unless listed in
another schedule, any of the following depressants, its
salts, isomers and salts of isomers whenever the
existence of such salts, isomers and salts of isomers is
possible within the specific chemical designation:

(1) Mecloqualone;
(2) Methaqualone.

(f) Any material, compound, mixture or preparation
which contains any quantity of the following substances:

(1) Acetyl-alphamethylfentanyl;
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(2) Alpha-methylthiofentanyl;

(3) Benzylfentanyl;

(4) Beta-hydroxyfentanyl;

(5) Beta-hydroxy-3-methylfentanyl;
(6) 3-Methylthiofentanyl;

(7) Thenylfentanyl;

(8) Thiofentanyl;

(9) 1-Methyl-4-phenyl-4-propionoxypiperidine
(MPPP), its optical isomers, salts and salts of isomers;

(10) 1-(2-Phenylethyl)-4-phenyl-4-acetyloxypiperdine
(PEPAP), its optiecal isomers, salts and salts of isomers;

(11) 3-Methylfentanyl (N-(3-methyl-1-(2-phenyle-
thyl) -4-piperidyl)-N-phenylpropanamide), its optical
and geometric isomers, salts and salts of isomers.

§60A-2-210. Schedule IV,

OO =IDH Utk W N
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(a) The controlled substances listed in this section are
included in Schedule IV,

(b) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture or
preparation which contains any quantity of the follow-
ing substances, including its salts, isomers and salts of
isomers whenever the existence of such salts, isomers

and salts of isomers is possible within the specific
chemical designation:

(1) Alprazolam;

(2) Barbital;

(8) Bromazepam;

(4) Camazepam;

(5) Chloral betaine;
(6) Chloral hydrate;
(7) Chlordiazepoxide;
(8) Clobazam;
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(9) Clonazepam,;
(10) Clorazepate;
(11) Clotiazepam;
(12) Cloxazolam;
(13) Delorazepam;
(14) Diazepam;

(15) Estazolam;
(16) Ethchlorvynol;
(17) Ethinamate;
(18) Ethylloflazepate;
(19) Fludiazepam;
{(20) Flunitrazepam;
(21) Flurazepam,;
(22) Halazepam;
(23) Haloxazolam;
(24) Ketazolam;
(25) Loprazolam;
(26) Lorazepam;
(27) Lormetazepam;
(28) Mebutamate;
(29) Medazepam;
(30) Meprobamate;
(81) Methohexital;

(32) Methylphenobarbital (mephobarbital);

(33) Midazolam;
(34) Nimetazepam;
(35) Nitrazepam;
(86) Nordiazepam;

99
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(37) Oxazepam;
(38) Oxazolam:;
(39) Paraldehyde;
(40) Petrichloral;
(41) Phenobarbital;
(42) Pinazepam;
(43) Prazepam;
(44) Quazepam;
(45) Temazepam;
(46) Tetrazepam:;
(47) Triazolam.

(c) Any material, compound, mixture or preparation
which contains any quantity of the following substance,
including its salts, isomers (whether optical, position or
geometric) and salts of such isomers whenever the

existence of such salts, isomers and salts of isomers is
possible: Fenfluramine.

(d) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture or
preparation which contains any quantity of the follow-
ing substances having a stimulant effect on the central
nervous system, including its salts, isomers (whether
optical, position or geometric) and salts of such isomers
whenever the existence of such salts, isomers and salts

of isomers is possible within the specific chemical
designation:

(1) Diethylpropion;
(2) Mazindol;
(3) Phentermine;

(4) Pemoline (including organometallic complexes
and chelates thereof);

(5) Pipradrol;
(6) SPA ((-)-1-dimethylamino-1, 2-diphenylethane).
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(e) Other substances. Unless specifically excepted or
unless listed in another schedule, any material, com-
pound, mixture or preparation which contains any
qguantity of the following substances, including its salts:

(1) Dextropropoxyphene (alpha - (#) - 4 -dimethyla-
mino-1, 2 -diphenyl -3 -methyl -2 -propionoxybutane).

(2) Not more than 1 milligram of difenoxin and not
less than 25 micrograms of atropine sulfate per dosage
unit.

(3) Pentazocine.

Amyl nitrite, butyl nitrite, isobutyl nitrite and the
other organic nitrites are controlled substances and no
product containing these compounds as a significant
component shall be possessed, bought or sold other than
pursuant to a bona fide prescription, or for industrial
or manufacturing purposes.

CHAPTER 33

(H. B. 2206 —By Delegates Murphy and Murensky)

[Passed March 12, 1987; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend article one, chapter seven of the code of

West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated
section three-dd, relating to authority of county commis-
sions to establish county wage and benefits review
boards; duties and powers; membership.

Be it enacted by the Legislature of West Virginia:

That article one, chapter seven of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
three-dd, to read as follows:

ARTICLE 1. COUNTY COMMISSIONS GENERALLY.
§7-1-3dd. Authority to establish county wage and benefits

review board; duties and powers;
membership.
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In addition to all other powers and duties now
conferred by law upon county commissions, such
commissions are hereby authorized to establish em-
ployee wage and benefits review boards.

If a county commission elects to create such a board,
the board shall establish uniform:

(a) Employee salary scales with ranges of minimum
and maximum figures for each type of position within
the county. Compensation within and between each
salary range shall be based on merit, commensurate

with experience, education and demonstrated job
performance;

(b) Job descripiions for each type of position, includ-

ing assistants, deputies and employees not covered by a
civil service system;

(c) Vacation policies to be consistently applied among
different employees in the same type of work;

(d) Policies governing sick leave and vacation leave,
including accumulation of leave from year to year;

(e) County-wide grievance policies, which shall be
pursued to the fullest extent before any judicial remedy
may be sought; and

(f) Other personnel practices which reflect sound,
modern administrative practice.

In addition to the above duties of an employee benefits
review board, the board shall establish procedures for
receiving and reviewing comments and suggestions of
county employees and of any citizen of the county
regarding job descriptions, salary schedules and person-
nel policies developed for county assistants, deputies and
employees not covered by a civil service system.

The employee benefits review board shall consist of
the following members:

(1) One county commissioner selected by the county
commission;

(2) County clerk;
(8) County sheriff;
(4) County assessor;
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(5) Clerk of the circuit court in which the county is
located; and

(6) Prosecuting attorney.

(7) Two county employees selected by the county
commission, one of whom shall be a member of a county
civil service system, in counties which have such
systems, and one of whom shalil not be covered by civil
service. Each employee member shall be selected from
a different county office. Neither employee member
shall be an elected official.

The county commission shall appropriate sufficient
funds for the board to accomplish in a reasonable and
proper manner the duties specified herein.

CHAPTER 34

{S. B. 137—By Senators Tucker and Boettner)

[Passed February 10, 1987; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article three,

chapter seven of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to
counties; county property; providing that county com-
missions may choose to extend the hours of county
facilities to include evening hours or Saturdays.

Be it enacted by the Legisiature of West Virginia:

That section two, article three, chapter seven of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 3. COUNTY PROPERTY.

§7-3-2. Courthouse, jail and offices.

1
2
3

The county commission of every county, at the expense

of the county, shall provide at the county seat thereof
a suitable courthouse and jail, together with suitable
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offices for the judge of the circuit court and judges of
courts of limited jurisdiction, clerks of circuit courts,
courts of limited jurisdiction and of the county commis-
sion, assessor, sheriff, prosecuting attorney, county
superintendent of schools, and surveyor, and all other
offices as are or may be required by law: Provided, That
the courthouse, including any annex or other facility
housing the courts and offices herein set out, (excepting
all facilities that are on a twenty-four-hour basis), shall
be open to the public Monday through Friday during the
hours prescribed by the county commission by an order
duly recorded in the order book of the commission. The
county commission in such order may, in its diseretion,
provide that the courthouse, including any annex or
other facility housing the courts and offices herein set
out, be open on Saturday and prescribe the hours during
which it shall be open. In no case may the county
commission provide that the courthouse, including any
annex or other facility housing the courts and offices
herein set out, be open for business on Sundays or
national or state holidays: Provided, however, That the
county commission of every county having a population
in excess of two hundred thousand may provide at the
county seat or elsewhere in the county, as the county
commission shall determine, a suitable jail or jails:
Provided further, That the county commission of any
county, regardless of population, may, as provided in
article twenty-three, chapter eight of the code of West
Virginia, contract with the county commissions of one
or more other counties within this state for the erection,
construction, equipment, leasing and renting of a
regional correctional center for either adult or youth
offenders, at a location mutually agreeable to the
contracting parties and not necessarily at the county
seat, which will serve each county entering into the
contract. The county commission shall keep the court-
house, jail and other offices in constant and adequate
repair, and supplied with the necessary heat, light,
furniture, record books, and janitor service, and, except
as to the office for the judge of the circuit court, with
the necessary stationery and postage, and other things
as shall be necessary; but all of the public records, books
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and papers belonging or appertaining to the county
surveyor’s office shall be delivered to the clerk of the
county commission and retained by him in his official
possession and under his control and shall constitute a
part of the public records, books and papers of his office.
All courthouses, jails and offices hereafter erected shall
be built of stone and brick, or stone or brick, or other
equally fireproof materials, and the offices shall be
fireproof or be furnished with fireproof vaulis or safes.
The jails shall be well secured, and sufficient for the
convenient accommodation of those who may be confined
therein, and so that the convicts may be in apartments
separate from each other, and from the other prisoners;
every apartment shall be so constructed that it can be
kept comfortable. The county commission may also
provide other necessary offices and buildings, and may,
by purchase or otherwise, acquire as much land as may
be requisite or desirable for county purposes, and may
suitably enclose, improve and embellish the lands so
acquired.

Subject to the conditions hereinabove set forth with
respect to the site of the courthouse, jail, and other
offices, the commission may, from time to time, as may
seem to it proper, provide, at the expense of the county,
a new or other building or buildings to be used for the
courthouse and jail, or for either, together with suitable
offices, as aforesaid, and for that purpose may acquire,
by purchase or otherwise, and hold any lands, or lands
and buildings, which may be necessary, and may
enclose, improve and embellish the same. When any new
or other building or buildings shall be ready for
occupancy, the county commission shall make an order
declaring that, on a day to be therein named, the new
or other building or buildings shall become the court-
house, or jail, or both the courthouse and jail of the
county, and shall cause copies of the order to be posted
at the front door of the new as well as of the old
courthouse, at least twenty days before the day named
in the order; and on and after the day named the new
or other building or buildings shall become, respec-
tively, the courthouse, or jail, or both the courthouse and
jail of the county in all respects and for all purposes.
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88 After the change shall have been made the county
89 commission may sell or otherwise dispose of, as may
90 seem to it proper, the building or buildings previously
91 used as a courthouse and jail, or either, and the land on

92  which they are, or either is, situated, and of the interest
93  of the county therein,

CHAPTER 35

(S. B. 574—O0riginating in the Senate Committee on the Judiciary)

[Passed March 11, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section eight, article seven,
chapter seven of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to
assistant prosecuting attorneys.

Be it enacted by the Legislature of West Virginia:

That section eight, article seven, chapter seven of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 7. TRAINING PROGRAMS FOR COUNTY EMPLOYEES,
ETC.; COMPENSATION OF ELECTED COUNTY
OFFICIALS; COUNTY ASSISTANTS, DEPUTIES
AND EMPLOYEES, THEIR NUMBER AND
COMPENSATION.

§7-7-8. Assistant prosecuting attorneys; appointment and
compensation; when court may appoint attor-
ney to prosecute.

The prosecuting attorney of each county may, in
accordance with and limited by the provisions of section
seven of this article, appoint practicing attorneys to
assist him in the discharge of his official duties during
his term of office. Any attorney so appointed shall be
classified as an assistant prosecuting attorney and shall
take the same oath and may perform the same duties
as his principal. Each assistant shall serve at the will

OO0 =IO =
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and pleasure of his principal and may be removed from
office by the circuit court of the county in which he is
appointed for any cause for which his principal might
be removed.

If, in any case, the prosecuting attorney and his
assistants are unable to act, or if in the opinion of the
court it would be improper for him or his assistants to
act, the court shall appoint some competent practicing
attorney to act in that case. The court shall certify to
the county commission the performance of that service
when completed and recommend to the county commis-
sion a reasonable compensation for the attorney for his
service, and the compensation, when allowed by the
county commission, shall be paid out of the county
treasury. No provision of this section shall be construed
to prohibit the employment by any person of a practic-
ing attorney to assist in the prosecution of any person
or corporation charged with a crime.

The compensation to be paid to an assistant prosecut-
ing attorney shall include compensation provided by law
for any services he renders as attorney for any admi-
nistrative board or officer of his county.

-—

CHAPTER 36

{Com. Sub. for H. B. 2823—By Mr. Speaker, Mr. Chambers, and Delegate Swann,

by request of the Executive)

[Passed March 14, 1987: in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections nine, eleven and twenty-

three, article fifteen, chapter thirty-one of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended; to further amend article fifteen by adding
thereto a new section, designated section eight-a; and to
amend and reenact sections two, four and five, article
eighteen-b of said chapter, all relating to confidentiality,
equipment loans, borrowing of money, election of officers,
short term investment of pool funds, amount of funds
available, and reversion of pool funds.
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Be it enacted by the Legislature of West Virginia.

That sections nine, eleven and twenty-three, article fifteen,
chapter thirty-one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended and
reenacted; that article fifteen be further amended by adding
thereto a new section, designated section eight-a; and that
sections two, four and five, article eighteen-b of said chapter
be amended and reenacted, all to read as follows:

Article.

15. West Virginia Economic Development Authority.
18B. Mortgage and Industrial Development Investment Pool.

ARTICLE 15. WEST VIRGINIA ECONOMIC DEVELOPMENT
AUTHORITY.
Documentary materials concerning trade secrets; commercial or
financial information; or confidentiality.
§31-15-9. Equipment loans.
§31-15-11. Borrowing of money.

§31-15-23. Governing body; organization and meetings; quorum; powers.

§31-15-8a.

§31-15-8a. Documentary materials concerning trade
secrets; commercial or financial informa-
tion; or confidentiality.

1 Any documentary material or data made or received
2 by the authority for the purpose of furnishing assistance
3 to a business, to the extent that such material or data
4 consists of trade secrets or commercial or financial
5 information regarding the operation of such business,
6 shall not be considered public records and shall be
7 exempt from disclosure pursuant to the provisions of
8 chapter twenty-nine-b of this code. Any discussion or
9 consideration of such trade secrets or commercial or
10 financial information may be held by the authority in
11 executive session closed to the public, notwithstanding
12  the provisions of article nine-a, chapter six of this code:
13  Provided, That the West Virginia economic development
14 authority shall make publicly available the following
15 information regarding executed loans which shall
16 include: (1) name of debtor, (2) location(s) of the project,
17 (3) amount of the West Virginia economic development
18

authority loan, (4) the purpose of the loan, (5) the loan
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conditions of said executed loan, and (6) the fixed assets
which serve as security for the loan.

§31-15-9. Equipment loans.
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The authority may make loans for equipment as part
of the industrial development projects, industrial
subdivision projects, and projects for electrical power
generating facilities, natural gas transmission lines, coal
processing plants, other energy projects, export devel-
opment, farm development, job development, forest
development, industry assistance corporation projects
and industrial and trade jobs development corporation
projects, and improvements thereto, subject to the same
application, loan and bond procedures and provisions as
usually apply to loans issued under the provision of this
article: Provided, That such loans shall be secured by
a first lien on the equipment financed by the loan and
shall be additionally secured by a deed of trust in real
property and any improvements thereto, or by an
unconditional letter of eredit approved by the authority,
or by any direct obligation of or obligation guaranteeing
the payment of both principal and interest by the United
States of Amerieca. The real property in which a security
interest is taken may be the real property upon which
the equipment is situate or real property at a different
location from the location of the equipment. Such
additional security shall be upon such terms and in such
amount satisfactory to the authority.

§31-15-11. Borrowing of money.
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The borrowing of money and the notes, bonds and
security interests evidencing any such borrowing shall
be authorized by resclution approved by the board, shall
bear such date or dates, and shall mature at such time
or times, in the case of any such bonds, as such
resolution or resolutions may provide. The notes, bonds
and security interests shall bear interest at such rate or
rates, be in such denominations, be in such form, either
coupon or registered, carry such registration privileges,
be executed in such manner, be payable in such medium
of payment, at such place or places, and be subject to
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such terms or conditions of redemption as such resolu-
tion or resolutions may provide.

§31-15-23. Governing body; organization and meetings;
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quorum, powers,

The governing body of the authority shall consist of
the members of the authority acting as a board, which
shall exercise all the powers given to the authority in
this article. The governor or his designated representa-
tive shall be chairman of the board and its chief
executive officer. On the second Wednesday of July of
each year, the board shall meet to elect a vice chairman
and a secretary-treasurer from among its own members.

A majority of the members shall constitute a quorum
for the purpose of conducting business. Except in the
case of a loan application or unless the bylaws require
a larger number, action may be taken by majority vote
of the members present. Approval or rejection of a loan

application shall be made by majority vote of the full
membership of the board.

The board shall manage the property and business of
the authority and preseribe, amend and repeal bylaws
and rules and regulations governing the manner in
which the business of the authority is conducted.

The governor shall provide staff services to the
authority for administration of this article, including
liaison between the authority and the industrial devel-
opment agencies and related organizations and between
the authority and other state agencies whose facilities
and services may be useful to the authority in its work.
The authority may reimburse any state spending unit
for any special expense actually incurred in providing
any service or the use of any facility to the authority.

The authority shall employ an executive director and
any other personnel it determines necessary, and may
appoint its own counsel and legal staff, and retain such
temporary engineering, financial and other consultants
or technicians as may be required for any special study
or survey consistent with the provisions of this article.
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ARTICLE 18B. MORTGAGE AND INDUSTRIAL DEVELOPMENT
INVESTMENT POOL.

§31-18B-2. Establishment of state mortgage and industrial development
investment pool; investment of workers’ compensation funds and
other funds in such pool; schedule of moneys invested; authority
of state board of investments to invest funds from the pool in
short-term investments; reversion of control of state board of
investments.

§31-18B-4. West Virginia economic development authority to make available
state mortgage and industrial development investment pool
funds for investment in industrial development; amount of funds
available; interest rate specified.

§31-18B-5. Reversion to state board of investments of money not used for
mortgages.

§31-18B-2. Establishment of state mortgage and indus-
trial development investment pool; invest-
ment of worker’s compensation funds and
other funds in such pool; schedule of mo-
neys invested; authority of state board of
investments to invest funds from the pool in
short-term investments; reversion of control
of state board of investments.

(a) There is hereby created and established a “state
mortgage and industrial development investment pool”
into which moneys shall be paid as provided in this
section. The state mortgage and industrial development
investment pool shall consist of a portion of the moneys
and funds entrusted to the state board of investments
by the commissioner of workers’ compensation and other
state agencies and organizations, which funds are
invested by the state board of investments in long-term
10 securities according to the provisions of this code:
11  Provided, That no moneys or funds from any pension
12 plan shall be invested in the state mortgage and
13 industrial development investment pool.

O 00 -1 Uk 0O =

14 (b) Notwithstanding any of the restrictions of section
15 nine, article six, chapter twelve, the state board of
16 investments shall make available from the workers’
17 compensation funds and other such funds which it
18 invests, moneys for the state mortgage and industrial
19 development investment pool. Such moneys shall be
20 drawn from workers’ compensation funds and other
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funds except pension funds currently invested by the
statg board of investments and shall be made available
for investment on or before the dates established in
subsection (c) of this section: Provided, That should the
workers’ compensation fund fall below three hundred
million dollars, then no further transfers provided in

this section be granted until the fund again reaches four
hundred miilion dollars.

(c) The_a state board of investments shall make avail-
able for investment in the state mortgage and industrial
development investment pool the funds identified in

subsections (a) and (b) of this section according to the
following schedule:

(1) On the effective date of this act, twenty-five
million dollars, of which twenty million dollars is to be
deposited in the pool for investment by the housing
development fund and five million dollars is to be

deposited in the pool for investment by the economic
development authority.

(2) On the first day of October, one thousand nine
hundred eighty-two, twenty-five million dollars, of
which twenty million is to be deposited in the pool for
investment by the housing development fund, and five
million is to be deposited in the pool for investment by
the economic development authority.

(3) On the first day of January, one thousand nine
hundred eighty-three, twenty-five million dollars, of
which ten million dollars is to be deposited in the pool
for investment by the housing development fund, and
fifteen million dollars is to be deposited in the pool for
investment by the economic development authority.

(4) On the first day of April, one thousand nine
hundred eighty-three, twenty-five million dollars, all of
which is to be deposited in the pool for investment by
the economic development authority.

Investments by the housing development fund are to
be made pursuant to the provisions of section three of
this article, and by the economic development authority
pursuant to section four of this article.
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(d) The state board of investment may, after commit-
ting these funds to the state mortgage and industrial
development investment pool, at the discretion of the
treasurer’s office, invest the moneys of such pool in any
short-term investments as may be deemed to be prudent
and proper until such funds are invested by the housing
development fund or the West Virginia economic
development authority. The income from such short-
term investments shall acerue to and be credited to the
accounts from which such funds were drawn in propor-
tion to the amount of funds so drawn.

(e) The funds invested in the state mortgage and
industrial development pool shall be invested solely for
the benefit of the accounts from which the funds are
drawn in proportion to the amount so drawn. For
purposes of crediting of investment returns to the
proper account, the state board of investments is to
consider the state mortgage and industrial development
investment pool as it would any other long-term
investment at a fixed rate of return.

(f) The housing development fund and the West
Virginia economic development authority may release
the funds from the state mortgage and industrial
development investment pool to the control of the state
board of investments if it determines that lower interest
rates than those now prevailing require that such funds
cannot be competitively invested in first mortgages on
residential property or industrial development projects
located in the state.

§31-18B-4. West Virginia economic development author-

ity to make available state mortgage and
industrial development investment pool
funds for investment in industrial develop-
ment; amount of funds available; interest
rate specified.

(a) The West Virginia economic development author-
ity may use for any investments authorized by sections
seven and seven-a, article fifteen, chapter thirty-one of
this code, up to one half of the funds of the state
mortgage and industrial development investment pool:
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Provided, That the economic development authority
shall deposit with the treasurer of the state for the credit
of the state mortgage and industrial development pool
such notes, security interests or bonds issued by the
economic development authority evidencing the in-
debtedness of the authority to the pool.

(b) Such notes, security interests or bonds issued by
the authority shall be secured by security equal to or
better than one of the three highest rating grades by an
agency which is nationally known in the field of rating
corporate securities: Provided, That notes, security
interests or bonds evidencing indebteness of two million
dollars or less may be secured by a letter of credit
guarantee issued by a bank having an unsecured legal
lending limit greater than one million dollars.

(¢) The interest rate and the maturity dates of the
notes, security interests or bonds held by the treasurer
for the state mortgage and industrial development
investment pool shall be determined by the economic
development authority according to the provisions of
section eleven, article fifteen, chapter thirty-one of this
code: Provided, That such interest rate shall not be less
than the prior four-week auction average yield for
thirteen-week treasury bills and such rate shall be valid
for a term of not more than three years: Provided,
however, That the economic development authority may
determine a variable rate of interest to be adjusted no
less frequently than semiannually, and such variable
interest rate shall not be less than the prior four-week
auction average yield for thirteen-week treasury bills.

§31-18B-5. Reversion to state board of investments of

1
2
3
4
5
6
7
8

money not used for mortgages.

Should the housing development fund or its agents fail
to loan all or a portion of the funds made available
pursuant to section two of this article within one year
of the date those funds become a part of the state
mortgage and industrial development investment pool,
then that portion of the funds not invested shall revert
to the exclusive control of the state board of investments
and shall no longer be required to be available to the
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9 state mortgage and industrial development investment
10 pool.

CHAPTER 37

{(Com. Sub. for H. B. 2466—By Delegate Hutchinson)

[Passed March 13, 1987: in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections one, three, four, seven,
eight, nine, eleven and twenty-eight, article ten, chapter
thirty-one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to credit
unions generally; eliminating the requirement that the
annual meeting of credit unions be held between the
first day of January and the thirty-first day of March;
providing for a misdemeanor offense for the use of the
words “credit union” except by corporations formed
under this article and establishing a penalty therefor;
empowering the commissioner of banking to authorize
associations or league of credit unions to use the words
“credit union” in its name; permitting credit unions to
operate automated teller machines; providing for the
membership of the board of directors, credit committee
and supervisory committee of a credit union; requiring
an annual audit by the supervisory committee; and
describing the procedures whereby a credit union may
merge with another credit union.

Be it enacted by the Legislature of West Virginia:

That sections one, three, four, seven, eight, nine, eleven and
twenty-eight, article ten, chapter thirty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 10. CREDIT UNIONS.

§31-10-1. Definition and purpose; who may form incorporation agreement;
bylaws; charter approval; issuance and recordation; certificate
of authority; form of incorporation and bylaws prescribed by
commissioner of banking.

§31-10-3. Penalty for unlawful use of words “credit union”; enjoining
unlawful use.
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§31-10-4. Powers.

§31-10-7.  Fiscal year; annual and special meetings; voting; proxies.
§31-10-8.  Election of directors and committees; oaths of office.
§31-10-9.

Election of officers; powers and duties of board of directors;
directors and committeemen not to receive compensation.

§31-10-11. Powers and duties of supervisory committee.
§31-10-28. Merger.

§31-10-1. Definition and purpose; who may form; incor-

W0 IS U AW

poration agreement; bylaws; charter appro-
val; issuance and recordation; certificate of
authority; form of incorporation and bylaws
prescribed by commissioner of banking.

A credit union is hereby defined as a cooperative,
nonprofit association, incorporated in accordance with
the provisions of this article for the purpose of creating
a source of credit at a fair and reasonable rate of
interest, of encouraging habits of thrift among its
members and of providing the opportunity for people to
use and control their money for their mutual benefit.

Any eight persons, residents of the state of West
Virginia and having a common bond of occupation or
association, may apply to the secretary of state for
permission to organize a credit union. A credit union
shall be organized in the following manner:

(a) The applicants shall execute in duplicate an
incorporation agreement by the terms of which they
agree to be bound. The agreement shall state:

(1) The name of the proposed credit union which shall
include the words “credit union” and which shall not be
the same as that of any other existing credit union;

(2) The post-office address of its principal office or
place of business;

(3) The names and post-office addresses of the incor-
porators, and the number of shares subscribed by each;

(4) The total number of shares of stock which the
credit unicn shall have authority to issue and the par

value of each share, which par value shall not exceed
ten dollars.
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(b) The applicants shall then prepare and adopt
bylaws for the general government of the credit union
consistent with the provisions of this article and execute
the same in duplicate. The bylaws shall specify:

(1) The date of the annual meeting, which shall be
prior to the first day of April of each calendar year,
requirements as to notice and manner of conducting
such meeting;

(2) The number of directors, which shall be not less
than five, all of whom must be shareholders and
members of the credit union, their powers and duties;
and the compensation and duties of all officers;

(8) The conditions and qualifications for membership;

(4) The number of members of the credit committee
and of the supervisory committee, with their respective
powers and duties;

{5) The conditions upon which shares may be issued,
transferred and withdrawn;

(6) The charges, if any, to be made for failure to meet
obligations punctually;

(7) The conditions upon which deposits may be
received and withdrawn, and whether the credit union
shall have the power to borrow;

(8) The manner in which the funds of the credit union
shall be invested;

(9) The conditions upon which loans may be made and
repaid;

(10) The method of receipting for money paid in on
account of shares, deposits and loans;

(11) The manner in which the reserve fund shall be
accumulated;

(12) The manner in which dividends shall he deter-
mined and paid out.

(¢) The agreement and bylaws, both executed in
duplicate, shall be forwarded to the secretary of state.
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(d) The secretary of state, within thirty days after the
receipt of such agreement, shall determine whether it
conforms to the provisions of this article, and whether
or not the organization of the credit union in question
would benefit the organizers of it, and be consistent with
the purposes of this article.

{e) Thereupon the secretary of state shall notify the
applicants of his decision. If it is favorable, he shall issue
a charter, attach the charter to the duplicate of the
agreement and return the same, together with the
duplicate of the bylaws to the applicants: Provided, That
the secretary of state shall issue no charter to any credit
union to do business in this state until such incorpora-
tion agreement and bylaws have been approved in
writing by the commissioner of banking.

(f) The applicants shall thereupon file such charter in
the office of the clerk of the county commission of the
county in which the principal office of the credit union
is to be located, and such clerk shall record such

charters, the usual fees to be charged for such
recordation.

(g) When any credit union authorized by this article
desires to begin business, it must notify the commis-
sioner of banking, who shall at his earliest convenience
make an examination of its affairs. Having satisfied
himself that all the conditions precedent have in good
faith been complied with, said commissioner shall then
issue to such credit union, under his hand, and official
seal, a certificate of authority reeciting that such
examination has been made and that the credit union
is authorized to commence business which certificate
shall be displayed in the business place of such credit
union. But the commissioner may withhold from any
credit union his certificate authorizing the commence-
ment of business whenever he has reason to suppose that
the members have formed the same for any other than
the legitimate objects contemplated in this article.

In order to simplify the organization of credit unions,
the commissioner of banking shall cause to be prepared
an approved form of incorporation agreement and form
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of bylaws consistent with this article, which may be used
by credit union incorporators.

§31-10-3. Penalty for unlawful use of words “credit
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union”; enjoining unlawful use.

The use by any person, copartnership, association or
corporation, except corporations formed under the
provisions of this article, of any name or title which
contains the words “credit union,” shall be a misdemea-
nor, punishable by a fine of not less than ten nor more
than one hundred dollars for each day of the illegal use
of such name, and such use may be enjoined by any
court having equity jurisdiction over the party or
parties. However, the commissioner of banking may
authorize associations of credit unions or leagues of
credit unions within the state whose members are credit
unions to use a name or title which contains the words
“credit union.”

§31-10-4. Powers.
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A credit union shall have the following powers:

(a) To receive the savings of its members either as
payment on shares, or as deposits (including the right
to conduct Christmas clubs, vacation clubs and other
such thrift organizations within the membership);

(b) To make loans to members for provident or
productive purposes;

(c) To make loans to cooperative society or other
organization having membership in the eredit union;

(d) To deposit funds in state and national banks;

(e) To invest in any investment legal for savings
banks;

(f) To borrow money as hereinafter indicated;

(g) To permit the owner of a share or deposit to make
withdrawals by negotiable or transferable instruments
or other orders for the purpose of making transfers to
third parties if such share or deposit is one in which the
entire beneficial interest is held by one or more
individuals or members or by an organization which is
operated primarily for religious, philanthropic,



120

21
22
23
24
25

26
27
28
29
30
31
32
33
34
35
36
37
38

CrepIT UNIONS [Ch. 37

charitable, educational or other similar purposes and
which is not operated for profit or if such deposit or
account consists of public funds deposited by an officer,
employee or agent of the United States, any state,
county, municipality or political subdivision thereof;

(h) To maintain automated teller machines at its
principal location and at locations other than its
principal office, upon the approval of the state banking
commissioner and a majority vote of the members voting
on such question. A credit union may join with one or
more other credit unions or financial institutions in the
operation of automated teller machines, upon the
approval of the state banking commissioner and a
majority vote in each credit union of the members voting
on such question. The provisions of section seven of this
article notwithstanding, members voting under the

provisions of this subsection may cast their vote in
person or by proxy.

§31-10-7. Fiscal year; annual and special meetings;
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voting; proxies.

The fiscal year of every such corporation shall end at
the close of business on the thirty-first day of December.
The annual meeting of the corporation shall be held on
such date as may be provided in the bylaws. Special
meetings may be held by order of the directors or of the
supervisory committee, and shall be held upon request,
in writing, of ten percent of the members. Notice of all
meetings of the corporation shall be given in the manner
prescribed in the bylaws. At all meetings of members,
a member shall have but one vote, irrespective of the
number of shares held. No shareholder may vote by
proxy, but a society, association, copartnership or
corporation, having membership in a credit union, may
be represented by one person authorized by such society,
association, copartnership or corporation to so represent
it. At any meeting the members may decide upon any
question of interest to the corporation, and overrule the
board of directors; and, by a three-fourths vote of those
present and represented, may amend the bylaws, if the

notice of the meeting shall have specified the question
to be considered.



Ch. 37] CrepIT UNIONS 121

§31-10-8. Election of directors and committees; oaths of
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office.

At the annual meeting the members shall elect a
board of directors of not less than five members, and a
supervisory committee of not less than three members.
The board of directors shall appoint a credit committee
consisting of an odd number, but not less than three
members, or in lieu of a credit committee, one or more
loan officers. However, in the diseretion of the members,
the board of directors as such may also be the credit
committee. One member of the board of directors who
is not serving as president or treasurer of the credit
union may also serve on the supervisory committee, All
members of committees and all directors, as well as all
officers whom they may elect, shall make oath as
hereinafter provided, and shall hold their several offices
for such terms as may be determined by the bylaws.

The oath required of each director, officer and
member of a committee shall be the oath of the
individual making the same, that he will, as far as the
duty devolves upon him, diligently and honestly admin-
ister the affairs of such corporation, and will not
knowingly violate, or willingly permit to be violated, any
of the provisions of law applicable to such corporation,
and that he is the owner in good faith and in his own
right on the books of the corporation of at least one share
therein. Such oath shall be subscribed by the individual
making it, and certified by the officer before whom it
is taken, and shall immediately be transmitted to the
commissioner of banking and filed and preserved in his
office.

§31-10-9. Election of officers; powers and duties of board

=3O U QDD

of directors; directors and committeemen not
to receive compensation.

At their first meeting, and at the first meeting in each
fiscal year, the board of directors shall elect from their
number a president, vice president, a secretary and a
treasurer. The office of secretary and treasurer may, if
the bylaws so provide, be held by one person; and other
officers may be elected in the discretion of the directors.
The board of directors shall have the general manage-



38
39

CrEDIT UNIONS {Ch. 37

ment of the affairs, funds and records of the corporation,
and shall meet as often as may be necessary. Unless the
bylaws specifically reserve all or any of these duties to
the members, it shall be the special duty of the directors:
(a) To act upon all applications for membership and the
expulsion of members; (b) to fix the amount of the bond
which shall be required of each officer having the
custody of funds, which bond shall be signed as surety
by some indemnity company duly licensed to transact
business in West Virginia, the amount thereof to be
approved by the commissioner of banking; (e¢) to
determine from time to time the rate of interest which
shall be allowed on deposits and charged on loans; (d)
to fix the maximum number of shares which may be
held by, and the maximum amount which may be loaned
to, any one member; (e) to declare dividends; (f) to
recommend amendments to the bylaws: (g) to appoint
persons to fill vacancies in the board of directors or in
the credit committee until the election and qualification
of their successors; (h) to have charge of the investment
of the funds of the corporation; (i) to perform such other
duties as the members from time to time authorize.

No member of the board of directors or of the credit
or supervisory committee shall receive any compensa-

tion for his services as a member of such board or
committees.

The rates, terms and conditions of any loan or line of
credit made to an official, or on which an official is an
endorser or guarantor, shall not be more favorable than
the rates, terms or conditions for comparable loans or

lines of credit extended to any other credit union
member.

§31-10-11. Powers and duties of supervisory committee.
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The supervisory committee shall inspect the seecuri-
ties, cash and accounts of the corporation and supervise
the acts of the board of directors, credit committee and
officers. At any time the supervisory committee, by a
unanimous vote, may suspend the credit committee or
any member thereof, or any member or members of the
board of directors, or any officer or officers elected by
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the board, and by a majority vote they may call a
meeting of the shareholders to consider any violation of
this article or of the bylaws, or any practice of the
corporation which, in the opinion of such committee, is
unsafe and unauthorized. Within seven days after the
suspension of the credit committee, or any member
thereof or of any director or officer, the supervisory
committee shall cause notice to be given of a special
meeting of the members to take action relative to such
suspension. The supervisory committee shall fill vacan-
cies in their own number until the next meeting of the
members.

Annually, the supervisory committee shall make or
cause to be made a thorough audit of the receipts,
disbursements, income, assets and liabilities of the
corporation for such fiscal year, and shall make a full
report thereon to the directors. Such report shall be read
at the annual meeting of the members and shall be filed
and preserved with the records of the corporation.

§31-10-28. Merger.

Any credit union may, with the approval of the
commissioner of banking, merge with another credit
union, under the existing charter of the other credit
union, pursuant to any plan agreed upon by a majority
of each board of directors of each credit union joining
in the merger, approved by the affirmative vote of a
majority of the members of each merging credit union
voting at a meeting duly called for such purpose, and
consented to by any governmental agency or other
organization insuring the accounts of the merging credit
unions. The provisions of section seven of this article
notwithstanding, a member of a credit union voting on
the question of merger under the provisions of this
section may cast such vote in person or by proxy. After
such agreement by the directors and approval by the
members of each credit union the president and
secretary of each credit union shall execute, in dupli-
cate, a certificate of merger, which shall set forth all of
the following:

(a) The time and place of the meeting of the board of
directors at which the plan was agreed upon;
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(b) The vote in favor of adoption of the plan;

(c) A copy of the resolution or other action by which
the plan was agreed upon;

(d) The time and place of the meeting of the members
at which the plan agreed upon was approved;

(e) The vote by which the plan was approved by the
members;

Such certificates, in duplicate, and a copy of the plan
of merger agreed upon shall be forwarded to the
commissioner of banking for a review, If approved, a
copy of the certificate certified by him shall be returned
to the merging credit unions within thirty days.

If a credit union seeking merger is insolvent or in
danger of insolvency, the commissioner may approve a
merger without the consent of the membership if a
majority of the board of directors of each credit union
approves a request for a merger.

Upon any such merger so effected, all property,
property rights, and interest of the merged credit union
shall vest in the surviving credit union without deed,
endorsement or other instrument of transfer, and all
debts, obligations and liabilities of the merged credit
union shall be deemed to have been assumed by the

surviving eredit union under whose charter the merger
was effected.

This section shall be construed, whenever possible, to
permit a credit union chartered under any other act to
merge with one chartered under this article, or to
permit one chartered under this article to merge with
one chartered under any other act.

—&

CHAPTER 38

(H. B. 2424-—By Delegates Hutchinson and Farley)

[Passed February 23, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article two,

chapter sixty-one of the code of West Virginia, one
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thousand nine hundred thirty-one, as amended, relating
to changing the reference of “rape” to “sexual assault”
for purposes of defining first degree murder.

Be it enacted by the Legislature of West Virginia:

That section one, article two, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 2. CRIMES AGAINST THE PERSON.

§61-2-1. First and second degree murder defined; allega-
tions in indictment for homicide.

Murder by poison, lying in wait, imprisonment,
starving, or by any willful, deliberate and premeditated
killing, or in the commission of, or attempt to commit,
arson, sexual assault, robbery or burglary, is murder of
the first degree. All other murder is murder of the
second degree.

In an indietment for murder and manslaughter, it
shall not be necessary to set forth the manner in which,
or the means by which, the death of the deceased was
10 ecaused, but it shall be sufficient in every such indict-
11 ment to charge that the defendant did feloniously,
12  willfully, maliciously, deliberately and unlawfully slay,
13  kill and murder the deceased.

.,7

CHAPTER 39

{Com. Sub. tor S. B. 279—By Senators Whitlow, Whitacre, Parker and Tucker)
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[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend article six, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section one-b, relating to disorderly conduct; penalty.

Be it enacted by the Legislature of West Virginia:

That article six, chapter sixty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
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be amended by adding thereto a new section, designated
section one-b, to read as follows:

ARTICLE 6. CRIMES AGAINST THE PEACE.
§61-6-1b. Disorderly conduct; penalty.

Any person who, in a public place, shall disturb the
peace of others by violent, profane, indecent or boister-
ous conduct or language or by the making of unreason-
ably loud noise that is intended to cause annoyance or
alarm to another person, and who persists in such
conduct after being requested to desist by a law-
enforcement officer acting in his lawful capacity, shall
be guilty of disorderly conduct, a misdemeanor, and
upon conviction thereof shall be fined not more than one
hundred dollars.
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CHAPTER 40

{Com. Sub. for S. B. 301—By Senators Boettner and Holliday)

[Passed March 14, 1987: in effect from passage. Approved by the Governor.]

AN ACT to amend article six, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section twenty-one, relating to certain erimes against
the peace of the state; prohibiting violations of an
individual’s civil rights by reason of that individual’'s
race, color, religion, ancestry, national origin, political
affiliation or sex; prohibiting the use or threat of force
to interfere or attempt to interfere with such rights of
another person for any such reason; prohibiting conspir-
acies to injure, oppress, threaten, intimidate or interfere
with such rights and to further any such conspiracy by
teaching others in the techniques of so doing; providing

for certain exceptions; and providing for penalties for
violations of said section.

Be it enacted by the Legislature of West Virginia:

That article six, chapter sixty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
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be amended by adding thereto a new section, designated
section twenty-one, to read as follows:

ARTICLE 6. CRIMES AGAINST THE PEACE.

§61-6-21. Prohibiting violations of an individual's eivil
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rights; penalties.

(a) All persons within the boundaries of the state of
West Virginia have the right to be free from any
violence, or intimidation by threat of violence, commit-
ted against their persons or property because of their
race, color, religion, ancestry, national origin, political
affiliation or sex.

(b) If any person does by force or threat of force,
willfully injure, intimidate or interfere with, or attempt
to injure, intimidate or interfere with, or oppress or
threaten any other person in the free exercise or
enjoyment of any right or privilege secured to him or
her by the Constitution or laws of the state of West
Virginia or by the Constitution or laws of the United
States, because of such other person’s race, color,
religion, ancestry, national origin, political affiliation or
sex, he or she shall be guilty of a felony, and, upon
convietion, shall be fined not more than five thousand
dollars or imprisoned not more than ten years, or both.

(¢) If any person conspires with another person or
persons to willfully injure, oppress, threaten, or intim-
idate or interfere with any citizen because of such other
person’s race, color, religion, ancestry, national origin,
political affiliation or sex in the free exercise or
enjoyment of any right or privilege secured to him or
her by the Constitution or laws of the state of West
Virginia or by the Constitution or laws of the United
States, and in willfull furtherance thereof to assemble
with one or more persons for the purpose of teaching any
technique or means capable of causing property dam-
age, bodily injury or death when such person or persons
intend to employ such techniques or means to violate
this section, each such person shall be guilty of a felony,
and, upon conviction, shall be fined not more than five
thousand dollars or imprisoned not more than ten years,
or both.
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36 (d) The fact that a person committed a felony or
37 misdemeanor, or attempted to commit a felony, because
38 of the victim’s race, color, religion, ancestry, national
39 origin, political affiliation or sex, shall be considered a

40 circumstance in aggravation of any crime in imposing
41 sentence.

42 (e) Nothing contained in this section makes unlawful
43 the teaching of any technique in self-defense.

44 (f) Nothing in this section shall be construed so as to
45 make it unlawful nor to prohibit nor, in any manner,
46 to impede or to interfere with any person in conducting
47 labor union or labor union organizing activities.

\

CHAPTER 41

(Com. Sub. for H. B. 2634—By Mr. Speaker, Mr. Chambers, and Delegate Swann,
by request of the Executive)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section seven-a, article twelve,
chapter sixty-two of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to requiring that presentence reports be prepared and
made available to the department of corrections prior
{o committing persons to the department of corrections
for diagnosis and classification.

Be it enacted by the Legislature of West Virginia:

That section seven-a, article twelve, chapter sixty-two of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 12. PROBATION AND PAROLE.

§62-12-7a. Presentence diagnosis and classification;
power of court; custody of convicted per-
son; provision for presentence reports;
penalty for escape.
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Notwithstanding any other provision of law, when any
person has been found guilty of, or pleads guilty to, a
felony, the court may, prior to pronouncing of sentence,
direct that such person be delivered into the custody of
the commissioner of corrections, for the purpose of
diagnosis and classification for a period not to exceed
sixty days: Provided, That the court shall require that
a presentence report be completed by the probation
officer assigned to that person and made available to the
department of ecorrections prior to delivery of any person
to a statutorily approved diagnosis and classification
unit of the department of corrections. While at the
diagnosis and classification unit such person shall
undergo examination, diagnosis and classification and
he shall then be remanded and delivered to the custody
of the sheriff of the county wherein he was found guilty
or entered such plea. Within ten days following the
termination of such examination, diagnosis and classi-
fication, the commissioner of corrections shall make or
cause to be made a report to the court wherein the
person was found guilty, or entered his plea of guilty,
containing the results, findings, conclusions and recom-
mendations of the commissioner with respect to such
person.

Whenever any person is remanded into the custody of
the commissioner of corrections pursuant to this section,
such person shall be given credit on any sentence
subsequently imposed by the court equal to the time
spent in such custody.

Any person who has been delivered into the custody
of the commissioner under the provisions of this section
and who escapes from such custody, shall be guilty of
a felony, and, upon conviction thereof, shall be confined
in the penitentiary for one year. The term of confine-
ment under this section shall commence at the expira-
tion of any sentence such person would be subject to for
the offense for which such person had been found guilty
or to which he had entered his plea of guilty, as the case
may be.
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CHAPTER 42

(Com. Sub. for $. B. 491—By Senators Tonkovich, Mr. President, by requesti,
and Harman)

[Passed March 12, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section four, article three,
chapter sixteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to immunization requirements for school entrance; and
providing for provisional enrollment for certain persons
having one dose of each vaccine.

Be it enacted by the Legislature of West Virginia:

That section four, article three, chapter sixteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 8. PREVENTION AND CONTROL OF COMMUNICABLE
AND OTHER INFECTIOUS DISEASES.

§16-3-4. Compulsory immunization of school children;.
information disseminated; offenses; penalties.

Whenever a resident birth occurs, the state director
of health shall promptly provide parents of the newborn
child with information on immunizations mandated by

this state or required for admission to a public school
in this state.

All children entering school for the first time in this
state shall have been immunized against diphtheria,
polio, rubeola, rubella, tetanus and whooping cough.
Any person who cannot give satisfactory proof of having
10 been immunized previously or a certificate from a
11 reputable physician showing that an immunization for
12 any or all diphtheria, polio, rubeola, rubelia, tetanus and
13 whooping cough is impossible or improper or sufficient
14 reason why any or all immunizations should not be done,
15 shall be immunized for diphtheria, polio, rubeola,
16 rubella, tetanus and whooping cough prior to being
17 admitted in any of the schools in the state. No child or
18 person shall be admitted or received in any of the
19 schools of the state until he or she has been immunized

SO0~ UM
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as hereinafter provided or produces a certificate from
a reputable physician showing that an immunization for
diphtheria, polio, rubeola, rubella, tetanus and whoop-
ing cough has been done or is impossible or improper
or other sufficient reason why such immunizations have
not been done. Any teacher having information concern-
ing any person who attempts to enter school for the first
time without having been immunized against diphthe-
ria, polio, rubeola, rubella, tetanus and whooping cough
shall report the names of all such persons to the county
health officer. It shall be the duty of the health officer
in counties having a full-time health officer to see that
such persons are immunized before entering school:
Provided, That persons enrolling from schools outside of
the state may be provisionally enrolled under minimum
criteria established by the director of the department of
health so that the person’s immunization may be
completed while missing a minimum amount of school:
Provided, however, That no person shall be allowed to
enter school without at least one dose of each required
vaccine.

In counties where there is no full-time health officer
or district health officer, the county commission or
municipal eouncil shall appoint competent physicians to
do the immunizations and fix their compensation.
County health departments shall furnish the biologicals
for this immunization free of charge.

Health officers and physicians who shall do this
immunization work shall give to all persons and
children a certificate free of charge showing that they
have been immunized against diphtheria, polio, rubeola,
rubella, tetanus and whooping cough, or he or she may
give the certificate to any person or child whom he or
she knows to have been immunized against diphtheria,
polio, rubeola, rubella, tetanus and whooping cough. If
any physician shall give any person a false certificate
of immunization against diphtheria, polio, rubeola,
rubella, tetanus and whooping cough, he or she shall be
guilty of a misdemeanor, and, upon conviction, shall be
fined not less than twenty-five nor more than one
hundred dollars.
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Any parent or guardian who refuses to permit his or
her child to be immunized against diphtheria, polio,
rubeola, rubella, tetanus and whooping cough, who
cannot give satisfactory proof that the child or person
has been immunized against diphtheria, polio, rubeola,
rubella, tetanus and whooping cough previously, or a
certificate from a reputable physician showing that
immunization for any or all is impossible or improper,
or sufficient reason why any or all immunizations should
not be done, shall be guilty of a misdemeanor, and
except as herein otherwise provided, shall, upon
conviction, be punished by a fine of not less than ten nor
more than fifty dollars for each offense.

CHAPTER 43

{Com. Sub. for H. B. 2212—By Delegate Hatcher)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article four,

chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to grounds for the removal of county school superintend-
ents; and providing for the suspension of county school

superintendents with or without pay prior to such
removal.

Be it enacted by the Legislature of West Virginia:

That section three, article four, chapter eighteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 4. COUNTY SUPERINTENDENT OF SCHOOLS.

§18-4-3. Removal and suspension.

S WD

The board may remove the superintendent from office
for official misconduct, insubordination, incompetence,
neglect of duty, or immorality. The charges shall be
stated in writing, and the superintendent shall be given
an opportunity to be heard by the board upon not less
than ten days’ notice. The superintendent may be
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7
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suspended by the board, with or without pay, pending
final disposition of such charges.

O

CHAPTER 44

{Com. Sub. for H. B. 2960—By Mr. Speaker, Mr. Chambers)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section thirteen, article five,

chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to the authority of county boards of education; permit-
ting certain vehicles to be driven by certified profes-
sional employees under state board rule; and providing
limitations thereto.

Be it enacted by the Legislature of West Virginia:

That section thirteen, article five, chapter eighteen of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 5. COUNTY BOARD OF EDUCATION.
§18-5-13. Authority of boards generally.

The boards, subject to the provisions of this chapter
and the rules and regulations of the state board, shall
have authority:

(1) To control and manage all of the schools and school
interests for all school activities and upon all school
property, whether owned or leased by the county,
including the authority to require that records be kept
of all receipts and disbursements of all funds collected
or received by any principal, teacher, student or other
person in connection therewith, any programs, activities
or other endeavors of any nature operated or carried on
by or in the name of the school, or any organization or
body directly connected with the school, to audit such
records and to conserve such funds, which shall be
deemed quasi-public moneys, including securing surety
bonds by expenditure of board moneys;
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(2) To establish schools, from preschool through high
school, inclusive of vocational schools; and to establish
schools and programs, or both, for post high school

instruction, subject to approval of the state board of
education;

(3) To close any school which is unnecessary and to
assign the pupils thereof to other schools: Provided, That
such closing shall be officially acted upon and teachers
and service personnel involved notified on or before the
first Monday in April, in the same manner as provided
in section four of this article, except in an emergency,
subject to the approval of the state superintendent, or
under subdivision (5) of this section;

(4) To consolidate schools;

(5) To close any elementary school whose average
daily attendance falls below twenty pupils for two
months in succession and send the pupils to other schools
in the district or to schools in adjoining districts. If the
teachers in the school so closed are not transferred or

reassigned to other schools, they shall receive one
month'’s salary;

(6) (a) To provide at public expense adequate means
of transportation, including transportation across county
lines, for all children of school age who live more than
two miles distance from school by the nearest available
road; to provide at public expense and according to such
regulations as the board may establish, adequate means
of transportation for school children participating in
board-approved curricular and extracurricular activi-
ties; and to provide in addition thereto, at public
expense, by rules and regulations and within the
available revenues, transportation for those within two
miles distance; to provide in addition thereto, at no cost
to the beard and aceording to rules and regulations
established by the board, transportation for participants
in projects operated, financed, sponsored or approved by
the commission on aging: Provided, That all costs and
expenses incident in any way to transportation for
projects connected with the commission on aging shall
be borne by such commission, or the local or county
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chapter thereof: Provided, however, That in all cases the
school buses owned by the board of education shall be
driven or operated only by drivers regularly employed
by the board of education: Provided further, That the
county board may provide, under rules established by
the state board, for the certification of professional
employees as drivers of board-owned vehicles with a
seating capacity of less than ten passengers used for the
transportation of pupils for school-sponsored activities
other than transporting students between school and
home: And provided further, That the use of such
vehicles shall be limited to one for each school-sponsored
activity: And provided further, That buses shall be used
for extracurricular activities as herein provided only
when the insurance provided for by this section shall
have been effected;

(b) To enter into agreements with one another to
provide, on a cooperative basis, adequate means of
transportation across county lines for children of school
age subject to the conditions and restrictions of subdi-
visions (6) and (8) of this section;

(7) To lease school buses operated only by drivers
regularly employed by the board to public and private
nonprofit organizations or private corporations to
transport school-age children to and from camps or
educational activities in accordance with rules and
regulations established by the board. All costs and
expenses incurred by or incidental to the transportation
of such children shall be borne by the lessee;

(8) To provide at public expense for insurance against
the negligence of the drivers of school buses, trucks or
other vehicles operated by the board; and if the
transportation of pupils be contracted, then the contract
therefor shall provide that the contractor shall carry
insurance against negligence in such an amount as the
board shall specify;

(9) To provide solely from county funds for all regular
full-time employees of the board all or any part of the
cost of a group plan or plans of insurance coverage not
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provided or available under the West Virginia public
employees insurance act;

(10) To employ teacher aides, to provide in-service
training for teacher aides, the training to be in
accordance with rules and regulations of the state board
and, in the case of service personnel assuming duties as
teacher aides in exceptional childrens programs, to
provide a four-clock-hour program of training prior to
such assignment which shall, in accordance with rules
and regulations of the state board, consist of training in

areas specifically related to the education of exceptional
children;

(11) To establish and conduct a self-supporting
dormitory for the accommodation of the pupils attend-
ing a high school or participating in a post high school
program and of persons employed to teach therein;

(12) To employ legal counsel;

(18) To provide appropriate uniforms for school
service personnel;

(14) To provide at public expense and under regula-
tions as established by any county board of education for
the payment of traveling expenses incurred by any
person invited to appear to be interviewed concerning
possible employment by such county board of education;

(15) To allow or disallow their designated employees
to use publicly provided carriage to travel from their
residences to their workplace and return: Provided,
That such usage is subject to the supervision of such
board and is directly connected with and required by
the nature and in the performance of such employee’s
duties and responsibilities; and

(16) To provide, at public expense, adequate public
liability insurance, including professional liability
insurance for board employees.

“Quasi-public funds” as used herein means any money
received by any principal, teacher, student or other
person for the benefit of the school system as a result
of curricular or noncurricular activities.
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The board of each county shall expend under such
regulations as it establishes for each child an amount not
to exceed the proportion of all school funds of the district
that each child would be entitled to receive if all the
funds were distributed equally among all the children
of school age in the district upon a per capita basis.
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CHAPTER 45

(Com. Sub. fer H. B. 2781—By Delegates Spencer and Caperton)

[Passed March 14, 1987; in effect July 1, 1987. Approved by the Governor.}

AN ACT to amend and reenact section one, article eight,

chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to compulsory school attendance and home instruction
exemption; requiring county boards to furnish written
justification for request denials; providing an additional
home instruction exemption; mandating certain qualifi-
cations and requirements of persons providing such
instruction and performance levels of students so
instructed; allowing the denial of home instruction by
court order upon certain clear and convincing evidence;
prohibiting such instruction upon failure to meet
performance levels; requiring the county superintendent
to provide available assistance; and permitting a child
receiving home instruction to attend public school
classes subject to certain conditions.

Be it enacted by the Legislature of West Virginia:

That section one, article eight, chapter eighteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 8. COMPULSORY SCHOOL ATTENDANCE.

§18-8-1. Commencement and termination of compulsory

1
2

school attendance; exemptions.

Compulsory school attendance shall begin with the
seventh birthday and continue to the sixteenth birthday.
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Exemption from the foregoing requirements of
compulsory public school attendance shall be made on
behalf of any child for the following causes or conditions,
each such cause or condition being subject to confirma-
tion by the attendance authority of the county:

Ezxemption A. Instruction in a private, parochial or
other approved school. — Such instruction shall be in a
school approved by the county board of education and
for a time equal to the school term of the county for the
year. In all such schools it shall be the duty of the
principal or other person in control, upon the request of
the county superintendent of schools, to furnish to the
county board of education such information and records
as may be required with respect to attendance, instruc-

tion and progress of pupils enrolled between the ages of
seven and sixteen years;

Ezemption B. Instruction in home or other approved
place.

(a) Such instruction shall be in the home of such child
or children or at some other place approved by the
county board of education and for a time equal to the
school term of the county. If such request for home
instruction is denied by the county board of education,
good and reasonable justification for such denial must
be furnished in writing to the applicant by the county
board of education. The instruction in such cases shall
be conducted by a person or persons who, in the
judgment of the county superintendent and county
board of education, are qualified to give instruction in
subjects required to be taught in the free elementary
schools of the state. It shall be the duty of the person
or persons providing the instruction, upon request of the
county superintendent, to furnish to the county board of
education such information and records as may be
required from time to time with respect to attendance,
instruetion and progress of pupils enrolled between the
ages of seven and sixteen years receiving such
instruction.

(b) Notwithstanding the provisions of subsection (a) of
this Exemption B, the person or persons providing home
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instruction meet the requirements for Exemption B
when the conditions of this subsection are met: Provided,
That the county superintendent shall have the right to
seek from the circuit court of the county an order
denying the home instruction, which order may be
granted upon a showing of clear and convincing
evidence that the child will suffer educational neglect
or that there are other compelling reasons to deny home
instruction.

(1) The person or persons providing home instruction
present to the county superintendent or eounty board of
education a notice of intent to provide home instruction
and the name and address of any child of compuisory
school age to be instructed: Provided, That if a child is
enrolled in a public school, notice of intent to provide
home instruction shall be given at least two weeks prior
to withdrawing such child from public school;

(2) The person or persons providing home instruction
submit satisfactory evidence of (i) a high school diploma
or equivalent and (ii) formal education at least four
years higher than the most academically advanced child
for whom the instruction will be provided or achieve-
ment of a score on the National Teachers Examination
sufficient for teacher certification in this state;

(3) The person or persons providing home instruction
outline a plan of instruction for the ensuing school year;
and

(4) The child receiving home instruction annually
takes a standardized test, to be administered at a public
school in the county where the child resides, or admin-
istered by a licensed psychologist or other person
authorized by the publisher of the test, or administered
by a person authorized by the county superintendent or
county board of education. In no event may the child’s
parent or legal guardian administer the test. Where a
test is administered outside of a publie school, the child’s
parent or legal guardian shall pay the cost of adminis-
tering the test. The public school or other qualified
person shall administer to children of compulsory school
age the Comprehensive Test of Basic Skills, the Califor-
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nia achievement test or the Stanford achievement test,
which test will be selected by the public school, or other
person administering the test, in the subjects of English,
grammar, reading, social studies, science and mathe-
matics; and shall be administered under standardized
conditions as set forth by the published instructions of
the selected test. Each child’s testing results shall be
made available to the person or persons providing home
instruction, the child’s parent or legal guardian and the
county superintendent. Upon request of a duly autho-
rized representative of the West Virginia department of
education, each child’s test results shall be furnished by
the person or persons providing home instruction, or by
the child’s parent or legal guardian, to the state
superintendent of schools.

If the child’s composite test results for any single year
for English, grammar, reading, social studies, science
and mathematics fall below the fortieth percentile on
the selected tests, the person or persons providing home
instruction shall initiate a remedial program to foster
achievement above that level. If, after one calendar year,
the child’s composite test results are not above the
fortieth percentile level, home instruction shall no

longer satisfy the compulsory school attendance require-
ment exemption.

The superintendent or a designee shall offer such
assistance, including textbooks, other teaching materials
and available resources, as may assist the person or
persons providing home instruction subject to their
availability. Any child receiving home instruction may,
upon approval of the county board of education, exercise
the option to attend any class offered by the county
board of education as the person or persons providing
home instruction may deem appropriate subject to
normal registration and attendance requirements;

Ezxemption C. Physical or mental incapacily. —
Physical or mental incapacity shall consist of incapacity
for school attendance and the performance of school
work. In all cases of prolonged absence from school due
to incapacity of the child to attend, the written state-
ment of a licensed physician or authorized school nurse
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shall be required under the provisions of this article:
Provided, That in all cases incapacity shall be narrowly
defined and in no case shall the provisions of this article
allow for the exclusion of the mentally, physically,
emotionally or behaviorally handicapped child otherwise
entitled to a free appropriate education;

Ezxemption D. Residence more than two miles from
school or school bus route. — The distance of residence
from a school, or school bus route providing free
transportation, shall be reckoned by the shortest
practicable road or path, which contemplates travel
through fields by right of permission from the land-
holders or their agents. It shall be the duty of the county
board of education, subject to written consent of
landholders, or their agents, to provide and maintain
safe foot bridges across streams off the public highways
where such are required for the safety and welfare of
pupils whose mode of travel from home to school or to
school bus route must necessarily be other than along
the publie highway in order for said road or path to be
not over two miles from home to school or to school bus
providing free transportation;

Exemption E. Hazardous conditions. — Conditions
rendering school attendance impossible or hazardous to
the life, health or safety of the child;

Exemption F. High school graduation. — Such exemp-
tion shall consist of regular graduation from a standard
senior high school;

Ezxemption G. Granting work permits. — The county
superintendent may, after due investigation, grant work
permits to youths under sixteen years of age, subject to
state and federal labor laws and regulations: Provided,
That a work permit may not be granted on behalf of any
youth who has not completed the eighth grade of school;

Exemption H. Serious illness or death in the immediate
Sfamily of the pupil. — It is expected that the county
attendance director will ascertain the facts in all cases
of such absences about which information is inadequate
and report same to the ecounty superintendent of schools;
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Exemption 1. Destitution in the home. — Exemption
based on a condition of extreme destitution in the home
may be granted only upon the written recommendation
of the county attendance director to the county super-
intendent following careful investigation of the case. A
copy of the report confirming such condition and school
exemption shall be placed with the county director of
public assistance. This enactment contemplates every
reasonable effort that may properly be taken on the part
of both school and public assistance authorities for the
relief of home conditions officially recognized as being
so destitute as to deprive children of the privilege of
school attendance. Exemption for this cause shall not be

allowed when such destitution is relieved through publie
or private means;

Exemption J. Church ordinances; observances of
regular church ordinances. — The county board of
education may approve exemption for religious instruc-
tion upon written request of the person having legal or
actual charge of a child or children: Provided, That such
exemption shall be subject to the rules and regulations
prescribed by the county superintendent and approved
by the county board of education;

Exemption K. Alternative private, parochial, church or
religious school instruction. — In lieu of the provisions
of Exemption A hereinabove, exemption shall be made
for any child attending any private school, parochial
school, church school, school operated by a religious
order, or other nonpublie school which elects to comply
with the provisions of article twenty-eight, chapter
eighteen of the code of West Virginia.

The completion of the eighth grade shall not exempt
any child under sixteen years of age from the compul-
sory attendance provision of this article: Provided, That
there is a public high school or other publie school of
advanced grades or a school bus providing free trans-
portation to any such school, the route of which is within
two miles of the child’s home by the shortest practicable
route or path as hereinbefore specified under Exemp-
tion D of this section.
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CHAPTER 46

(Com. Sub. for H. B. 2407—By Mr. Speaker, Mr. Chambers, and Delegate Swann,
by request of the Executive)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section six, article nine,
chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to county board of education depositories; providing
alternatives to bonding as a means of securing funds of
a county board of education for a bank selected as a
county board of education depository.

Be it enacted by the Legislature of West Virginia:

That section six, article nine, chapter eighteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 9. SCHOOL FINANCES.

§18-9-6. Transfer of moneys; appointment of treasurer;
bonding of treasurer; approval of bank ac-
counts; authority to invest; security for funds
invested.

The sheriff of each county shall remit to the board of
education all moneys in his possession held on behalf of
the county board of education, whether or not deposited
in a bank or depository, unless the sheriff has been
designated treasurer of the board of education as
provided in this section. Such transfer of funds shall be
made as of the balances on hand on the thirtieth day of
June of the year in which the board of education
appoints a treasurer other than the sheriff, and shall be
10 completed no later than the first day of August of that
11  year. Such transfer shall be adjudged complete and final
12  upon the approval of the sheriff’s official settlement for
13 the fiscal year ending on the thirtieth day of June of the
14 year in which the board of education appoints a
15 treasurer other than the sheriff, and any minor adjust-
16 ment made necessary by the actually known figures
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shall also be made at that time. All balances in all
cognty school funds at the end of each month after the
thirtieth day of June of the year in which the board of
education appoints a treasurer other than the sheriff
shall be transferred by the sheriff to the county board

of education not later than the tenth day of the following
month.

On or before the first Monday in May each county
board of education shall upon recommendation of the
county superintendent appoint a treasurer for the board.
Such treasurer shall be the fiscal officer of the board,
or an employee commonly designated as the person in
charge of the financial affairs of the county board, or
the county sheriff: Provided, That once a board of
education has appointed a treasurer other than the
sheriff, the sheriff shall not be named treasurer of the
board in a subsequent year. Upon appointment this
person shall be titled and referred to as treasurer of the
board of education. For the faithful performance of this
duty, such treasurer shall execute a bond, to be
approved by the board of eduecation, in the penalty to
be fixed by the board of education, not to exceed the
amount of school funds which it is estimated the
treasurer will handle within any period of two months.

The premium on such bond shall be paid by the board
of education.

The board of education may open a bank account, or
accounts, as required to adequately and properly
transact the business of the district in a depository, or
banks, within the county. Such depositories, or banks,
shall provide bond to cover the maximum amount to be
deposited at any one time. However, the county board
of education may, in lieu of such bond, accept as security
for money deposited securities of the United States, or
of a state, county, district or municipal corporation, or
federal agency securities. One hundred ten percent of
the face or par value of such securities shall not be less
then the sum hereinbefore specified as the amount to be
named in the bond in lieu of which such securities are
accepted, or the county board of education may accept
such securities as partial security to the extent of their
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face value for the money so deposited and require bond
for the remainder of the full amount hereinbefore
specified, to be named in the bond, and, in the bond so
required, such acceptance of securities as partial
security and the extent thereof shall be set forth. The
hypothecation of such securities shall be by proper legal
transfer as collateral security to protect and indemnify
by trust any and all loss in case of any default on the
part of the banking institution in its capacity as
depository as aforesaid. All such securities shall be
delivered to or deposited for the account of the county
board of education, and withdrawal or substitution
thereof may be permitted from time to time upon
approval by the county board of education by order of
record, but such collateral security shall be released
only by order of record of the county board of education
when satisfied that full and faithful accounting and
payment of all the moneys has been made under the
provisions hereof. In the event actual possession of such
hypothecated securities is delivered to the county board
of education, it shall make ample provision for the
safekeeping thereof, and the interest thereon when paid
shall be turned over to the banking institution, so long
as it is not in default as aforesaid. The county board of
education may permit the deposit under proper receipt
of such securities with one or more banking institutions
within the state of West Virginia and may contract with
any such institution for safekeeping and exchange of any
such hypothecated securities, and may prescribe the
rules and regulations for handling and protecting the
same,

On and after the first day of July, one thousand nine
hundred seventy-three, all levies and any other school
moneys received by the sheriff and paid to the treasurer
of the county board of education shall be deposited in
these accounts, and all proper payments from such
funds shall be made by the designated depository or
bank upon order or draft presented for payment and
signed by the duly authorized signatories of the board
of education: Provided, however, That in determining the
depository for board of education funds a board member
who has a pecuniary interest in a bank within the county



146

100
101

102
103

104 -~

105
106
107
108
109
110
111
112
113
114
115

EpucaTion [Ch. 47

shall not participate in the determination of the
depository for such funds.

If it be deemed that sufficient funds are on hand in
any account at any one time which may be more than
are normally required for the payment of incurred
expenses, such funds in the amount so deemed available
may be invested by the treasurer of the county board
with the West Virginia municipal bond commission, or
in guaranteed certificates of deposit issued by the
depository or bank, or other guaranteed investments
such as treasury bills, treasury notes or certificates of
deposit issued by either the United States government
or a banking institution in which federal or state
guarantees are applicable. Interest earned in such
investments is to be credited to the fund from which the
moneys were originally available,

CHAPTER 47

(Com. Sub. for H. B. 2214—By Delegates Neal and Farley)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections one and two, article

ten-a, chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to vocational rehabilitation; changing the name of the
state board of vocational education to the state board of
rehabilitation as it relates to services to disabled
individuals; and changing the name of the division of

vocational rehabilitation to the division of rehabilitation
services.

Be it enacted by the Legislature of West Virginia:

That sections one and two, article ten-a, chapter eighteen of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be amended and reenacted to read as follows:

ARTICLE 10A. REHABILITATION SERVICES,

§18-10A-1. Definitions.
§18-1GA-2. State board of rehabilitation; division of rehabilitation services.
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§18-10A-1. Definitions.
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As used in this article:

(1) “State board” means the state board of
rehabilitation.

(2) “Division” means the division of rehabilitation
services established by this article.

(3) “Director” means the director of the division of
rehabilitation services.

(4) “Employment handicap” means a physical or
mental condition which constitutes, contributes to, or if
not corrected will probably result in, an obstruction to
occupational performance,

(5) “Disabled individual” means any person who has
a substantial employment handicap.

(6) “Vocational rehabilitation” and “rehabilitation
services” means any services, provided directly or
through public or private instumentalities, found by the
director to be necessary to compensate a disabled
individual for the employment handicap and to enable
the individual to engage in a remunerative occupation
including, but not limited to, medical and vocational
diagnosis, vocational guidance, counseling and place-
ment, rehabilitation training, attendant care services,
physical restoration, transportation, occupational li-
censes, occupational tools and equipment, including
motor vehicles, maintenance, and training books and
materials.

(7) “Rehabilitation training” means all necessary
training provided to a disabled individual to compensate
for the employment handicap including, but not limited
to, manual, preconditioning, prevocational, vocational,
and supplementary training and training provided for
the purpose of achieving broader or more remunerative
skills and capacities.

(8) “Physical restoration” means any medical, surgical
or therapeutic treatment necessary to correct or
substantially reduce a disabled individual’s employment
handicap within a reasonable length of time including,
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but not limited to, medical, psychiatrie, dental and
surgical treatment, nursing services, hospital care not
to exceed ninety days, convalescent home care, drugs,
medical and surgical supplies, and prosthetic applian-

ces, but excluding curative treatment for acute or
transitory conditions.

(9) “Prosthetic appliance” means any artificial device
necessary to support or take the place of a part of the
body or to increase the acuity of a sense organ.

(10) “Occupational licenses” means any license,
permit or other written authority required by any

governmental unit to be obtained in order to engage in
an occupation.

(11) “Maintenance” means money payments not

exceeding the estimated cost of subsistence during
vocational rehabilitation.

(12) “Regulations” means regulations made by the
director with the approval of the state board.

(13) “Attendant care evaluation unit” means any
agency certified by the division of rehabilitation services
that employs a qualified evaluator to provide evaluations
and attendant referrals such as the centers for inde-
pendent living, and the West Virginia rehabilitation
center and any other unit approved by the division.

(14) “Attendant care services” means services which
include, but are not limited to:

(a) Routine bodily functions such as bowel and
bladder care;

(b) Dressing;

(¢) Ambulation;

(d) Meal preparation and consumption;

(e) Assistance in moving in and out of bed;
(f) Bathing and grooming;

(g) Housecleaning and laundry; and

(h) Any other similar activity of daily living.
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73 (15) “Attendant” means a self-employed individual
74 who is trained to perform attendant care services and
75 who works as an independent contractor.

§18-10A-2. State board of rehabilitation; division of
rehabilitation services.

For the purposes of this article, the state board of
education is hereby designated as the state board of
rehabilitation. As such, it is authorized and directed to
cooperate with the federal government to the fullest
extent in an effort to provide rehabilitation services for
disabled persons. To this end, there is hereby established
in the state board of rehabilitation a division of
rehabilitation services.
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9 Except as to the provisions of article two-b of this
10 chapter and such other code references where the
11 context clearly indicates the provision of vocational
12 eduecation to other than disabled individuals, references
13 in this code to the state board of vocational education
14 as the governing board of vocational or other rehabil-
15 itation services or facilities shall mean the state board
16 of rehabilitation. All references in the code to the
17 division of vocational rehabilitation shall mean the
18 division of rehabilitation services, and all references to
19 the director of the division of vocational rehabilitation
20 shall mean the director of the division of rehabilitation
21 services.

CHAPTER 48

{S. B. 394—By Senators Jackson and Tomblin)

[Passed March 13, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section five, article one,
chapter three of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to
permitting two precincts to have the same boundary and
voting place when there is only one convenient voting
place in the district and the precinct serves more than
seven hundred registered voters.
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Be it enacted by the Legislature of West Virginia:

That s.ecticm five, article one, chapter three of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 1. GENERAL PROVISIONS AND DEFINITIONS.
§3-1-5. Voting precincts and places established; number
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of voters in precincts; precinet map; municipal
map.

The precinct shall be the basic territorial election
unit. The county commission shall divide each magiste-
rial district of the county into election precincts, shall
number the precincts, shall determine and establish the
boundaries thereof, and shall designate one voting place
in each precinct, which place shall be established as
nearly as possible at the point most convenient for the
voters of the precinct. Each magisterial district shall
contain at least one voting precinet and each precinct
shall have but one voting place therein.

Each precinet within any urban center shall contain
not less than three hundred nor more than eight
hundred registered voters. Each precinct in a rural or
less thickly settled area shall contain not less than two
hundred nor more than seven hundred registered voters,
unless upon a written finding by the county commission
that establishment of or retention of a precinct of less
than two hundred voters would prevent undue hardship
to the voters, the secretary of state determines that such
precinct be exempt from the two hundred voter min-
imum limit. If, at any time the number of registered
voters exceeds the maximum number specified, the
county commission shall rearrange the precinets within
the political division so that the new precincts each
contain a number of registered voters within the
designated limits. If a county commission fails to
rearrange the precincts as required, any qualified voter
of the county may apply for a writ of mandamus to
compel the performance of this duty: Provided, That
when in the discretion of the county commission, there
is only one place convenient to vote within the precinct
and when there are more than seven hundred registered
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voters within the existing precinet, the county commis-
sion may designate two or more precincts with the same
geographic boundaries and which have voting places
located within the same building. The county commis-
sion shall designate alphabetically the voters who will
be eligible to vote in each precinct so ereated. Each such
precinct shall be operated separately and independently
with separate voting booths, ballot boxes, election
commissioners and clerks, and whenever possible, in
separate rooms. No two of such precincts may use the
same counting board.

In order to facilitate the conduct of local and special
elections and the use of election registration records
therein, precinct boundaries shall be established to
coincide with the boundaries of any municipality of the
county and with the wards or other geographical
districts of the municipality except in instances where
found by the county commission to be wholly imprac-
ticable so to do. Governing bodies of all municipalities
shall provide accurate and current maps of their
boundaries to the clerk of any county commission of a
county in which any portion of the municipality is
located.

The provisions of this section are subject to the
provisions of section twenty-eight, article four of this
chapter relating to the number of voters in precincts in
which voting machines are used.

The county commission shall keep available at all
times during business hours in the courthouse at a place
convenient for public inspection a map or maps of the
county and municipalities with the current boundaries
of all precinets.

CHAPTER 49 .

(Com. Sub. for H. B. 2119—By Delegate Riffle)

[Passed February 18, 1987, in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article one-a, chapter five-a of the code of

West Virginia, one thousand nine hundred thirty-one, as
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amended, by adding thereto a new section, designated
section five, relating to state ownership of suggestions.

Be it enacted by the Legislature of West Virginia:

That article one-a, chapter five-a of the code of West
Virginia, one theusand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section five, to read as follows:

ARTICLE 1A. EMPLOYEE SUGGESTION AWARD BOARD.
§5A-1A-5. State ownership of suggestions.

The state shall become the sole owner of all sugges-
tions accepted by the employee suggestion award board.
The acceptance of a suggestion by the board shall
constitute an agreement by the employee and the state
that all claims pertaining to the suggestion, immediate
and future, on the state of West Virginia are waived.

CHAPTER 50

(Com. Sub. for H. B. 2629—By Mr. Speaker, Mr. Chambers, and Delegate Swann,
by request of the Executive)

q U O

{Passed March 14, 1987: in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two, three, four, five,
six, eight and nine, article two-b, chapter five-b of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to enterprise zone
authority; definitions; creation of authority, member-
ship, terms, powers and duties, and employment of staff;
enferprise zone tax exemptions; creation of number of
enterprise zones and requirements; and maximum
number of enterprise zones and period for which
designation as such continues, with required minimum.

Be it enacted by the Legislature of West Virginia:

That sections two, three, four, five, six, eight and nine,
article two-b, chapter five-b of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended
and reenacted to read as follows:
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ARTICLE 2B. ENTERPRISE ZONE AUTHORITY.

§5B-2ZB-2. Definitions.
§5B-2B-3. Enterprise zone authority created; appointment and terms of

members; chairperson’s powers.

§5B-2B-4. Duties of the authority.

§5B-2B-5. Enterprise zone tax exemptions.

§5B-2B-6. Administrative regulation exemptions.

§56B-2B-8. Enterprise zone requirements for creation.

§5B-2B-9. Designation of enterprise zones; conditions for preference of

enterprise zones.

§5B-2B-2. Definitions.

As used in this article, unless the context clearly
indicates otherwise:

(a) “Authority” means the enterprise zone authority of
West Virginia.

(b) “Enterprise zone” means an area of the state
designated by the authority to be eligible for the benefits
of this article.

(c) “Qualified business” means any person, corpora-
tion or other entity who, during the time of designation
of an enterprise zone, is engaged in the active conduct
of a trade or business in an enterprise zone in West
Virginia:

(1) With at least fifty percent of its employees who
were hired after designation as an enterprise zone and
who perform substantially all of their services within an
enterprise zone; or

(2) With individuals from one or more of the following
three categories constituting at least twenty-five percent
of the business’s employees who were hired after the
designation of an enterprise zone:

(i) Residents of an enterprise zone; or

(ii) Individuals who have been unemployed for at least
twelve months immediately prior to obtaining employ-
ment with the business; or

(iii} Individuals who have received public assistance
benefits for at least twelve months immediately prior to
obtaining employment with the business.
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(d) “Qualified property” means:

(1) Any tangible personal property located in an
enterprise zone used predominantly by the taxpayer in
the zone in the active conduct of a trade or business; or

(2) Any real property located in such zone which:

(i) Was used predominantly by the taxpayer in the
active conduct of a trade or business; or

(ii) Was the principal residence of the taxpayer on the
date of the sale or exchange;

(3) Any interest in a corporation, partnership or other
entity if, for the most recent taxable year of such entity
ending before the date of the sale or exchange, such
entity was a qualified business.

{(e) “Qualified employee” means any employee who
works at least thirty-five hours per week or otherwise
employed in a full time capacity by a qualified business
and is a resident of West Virginia.

§5B-2B-3. Enterprise zone authority created; appoint-
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ment and terms of members; chairperson’s
powers.

There is hereby created the enterprise zone authority
which consists of seven members. The following mem-
bership of the authority shall be appointed by the
governor with the advice and consent of the Senate: One
member shall be appointed from a list of three names
submitted by the West Virginia labor-management
advisory council; one member shall be appointed from
a list of three names submitted by the West Virginia
municipal league; one member shall be appointed from
a list of three names submitted by the West Virginia
association of county officials; three members, no more
than two of which shall be from the same political party,
shall be appointed by the governor to serve at large.

In addition to the gubernatorial appointees, the
director of the governor’s office of community and
industrial development or his designee shall serve as a
member and chairperson; further, the director of the
governor’s office of community and industrial develop-
ment, shall call the first meeting as soon as practicable.
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The members appointed by the governor shall serve
a term of four years, except that the members first
appointed shall serve for the following terms: Three for
a term of one year; two for a term of two years; and one
for a term of three years. The governor shall have sole
discretion in determining the terms for his initial
appointees. The members of the authority, except for the
chairperson, shall receive reimbursement for actual and
reasonable expenses incurred in the performance of
their duties.

The authority shall administer this article and has the
following powers and duties:

(1) To certify that the criteria of this article for
determining which areas qualify as enterprise zones
have been met;

(2) To monitor the implementation of this article and
submit reports evaluating the effectiveness of the
program and any suggestions for legislation to the
governor and Legislature on the second Wednesday of
January of each year;

(3) To conduct a continuing evaluation program of
enterprise zones;

(4) To promulgate all necessary rules and regulations
in accordance with the provisions of chapter twenty-
nine-a of this code to carry out the purposes of this
article;

(5) To assist units of local government in obtaining
federal status as an enterprise zone;

(6) To assist any qualified business in obtaining the
benefits of any incentive or inducement program
provided by law and to certify qualified businesses to
be eligible for the benefits of this article;

(7) To assist the governing authority of an enterprise
zone in obtaining assistance from any other agency of
state government including, but not limited to, assist-
ance in providing training and technical assistance to
qualified businesses within a zone; and
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(8) To employ such staff as necessary to carry out the
purposes of this article.

§5B-2B-4. Duties of the authority.

DO -

(2) The authority shall provide information and
appropriate assistance to persons desiring to locate and
engage in business in an enterprise zone regarding the
state licenses, permits, certificates, approvals, registra-
tions, charters and any other forms of permission
required by law to engage in business in the state.

(b) Irrespective of any authority delegated to the
authority to implement the provisions of this article, the
authority for determining if any requested licenses,
permits, certificates, approvals, registrations, charters
or any other form of permission required by law shall
be issued shall remain with the agency otherwise legally
authorized to issue the permission required.

§5B-2B-5. Enterprise zone tax exemptions.
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Notwithstanding any provision of this code to the

contrary, the following exemptions apply to enterprise
ZONes;

(1) A qualified business shall be allowed as a credit
against the taxes imposed on it by articles twelve-a,
thirteen, thirteen-a, thirteen-b, twenty-one and twenty-
four, chapter eleven of this code, fifty percent of the
amount of interest expense it accrued or paid during the
tax year to purchase inventory held for sale or use by
it in the enterprise zone, or real property located in the
enterprise zone, or tangible personal property having its
permanent business situs in the enterprise zone:
Provided, That the amount of credit allowed shall be
applied to these taxes in the order stated above and is
limited to fifty percent of such interest expense or the
amount of such taxes, whichever is less, with any unused
credit being forfeited, and the property must have been
purchased after the enterprise zone was designated.

(2) The sale of building materials for use in remodel-
ing, rehabilitation, or new construction in an enterprise
zone and the sale of new and used equipment and
machinery shall be exempt from the taxes imposed by
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articles fifteen and fifteen-a, chapter eleven of this code,
when purchased by a qualified business for use in the
enterprise zone. To claim exemption from tax the
purchaser must give the seller a properly executed
exemption certificate claiming exemption from tax
under this provision.

(3) Motor vehicles purchased from a seller located
within West Virginia by qualified businesses in an
enterprise zone shall receive a fifty percent reduction of
the motor vehicle privilege tax;

(4) Qualified businesses shall receive a tax credit in
the amount of unemployment compensation taxes paid
upon new employees hired after the designation of an
enterprise zone and meets the requirements of section
2 (c)(2) of this article and in accordance with article five,
chapter twenty-one-a of this code, against any corporate
net income or personal income tax liability of such
qualified business; and

(5) For state tax purposes, qualified businesses may
carry forward net operating losses generated in an
enterprise zone after an area has been designated as an
enterprise zone for the period of existence of the
enterprise zone in which the qualified business is
located.

§5B-2B-6. Administrative regulation exemptions.

Juad

(a) In order to carry out the purposes of this article,
any administrative body which promulgates administra-
tive regulations pursuant to chapter twenty-nine-a of
this code may, by regulation, exempt enterprise zones
from the provisions of any regulation, in whole or in
part, promulgated by that administrative body.

(b) Enterprise zones shall not be made exempt from
the provisions of any regulation if such exemption
endangers the health and safety of the citizens of the
state as determined by the administrative body respon-
sible for promulgation and enforcement of such
regulation.

{¢) The authority shall conduct a review of applicable
state regulations for each qualified business and shall
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recommend to the appropriate administrative bodies the
exemption of regulations promulgated by such body

which would contribute to the implementation of this
article.

(d) Any exemption of a regulation in enterprise zones
shall be adopted by regulation in the manner provided
by chapter twenty-nine-a of this code.

§5B-2B-8. Enterprise zone requirements for creation.
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(a) Any area or areas of a city, county, or of the state,
may be designated an enterprise zone which:

(1) Has a continuous boundary or consists of noncon-
tiguous tracts commonly owned by a municipal or
county government or a local development authority;

(2) Is an area of pervasive poverty, unemployment
and economie distress.

(b) An area meets the requirements of subdivision (2},
subsection (a) of this section, if:

(1) The average rate of unemployment in such area
for the most recent eighteen-month period for which
data are available was at least one and one-half times
the average national rate of unemployment for such
eighteen-month period,;

(2) At least seventy percent of the residents living in
the proposed enterprise zone have incomes below eighty
percent of the median income of the residents of the
county or counties requesting designation as certified in

a statistical report prepared by the state tax depart-
ment; or

(3) The population "04’ all census tracts in the area
decreased by ten percent or more between the two most
recent decennial United States census and the city or
county requesting designation establishes to the satisfac-
tion of the authority that either:

(i) Chronic abandonment or demolition of commercial
or residential structures exist in the area; or
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(i) Substantial tax delinquencies relating to ad
valorem real property taxes of commercial or residential
structures exist in the area.

§5B-2B-9. Designation of enterprise zones; conditions for
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preference of enterprise zones.

(a) In each of the three calendar years after the
calendar year one thousand nine hundred eighty-six, the
authority may designate not more than five enterprise
zones. In the fourth calendar year after the year one
thousand nine hundred eighty-six, the authority may
designate not more than three enterprise zones. In
deciding which areas should be designated as enterprise
zones, the authority shall give preference to:

(1) Areas with the highest levels of poverty, unem-
ployment and general distress:

(2) Areas which have the widest support from the
government seeking designation, the community, resi-
dents, local business and private organizations; and

(3) Areas for which the government seeking designa-
tion has made or will make the greatest effort to
encourage economic activity and remove impediments to
job ereation, including, but not limited to, a reduction
of tax rates or fees and increase in the level or efficiency
of local services and a simplification or streamlining of
governmental requirédments on employers or employees,
taking into account the resources available to such
government to make such efforts.

(b} Any designation of an area as an enterprise zone
shall remain in effect during the period beginning on
the date of designation and ending on the thirty-first day
of December of the twentieth year following the year of
designation,

{c) The authority may remove designation of any area
as an enterprise zone if such area no longer meets the
criteria for designation as set out in this article, and by
regulation adopted by the authority pursuant to this
article. No designation shall be removed less than ten
years from the date of original designation.



160 EstaTeES AND TRUSTS [Ch. 51

CHAPTER 51

{H. B. 2767—By Delegates Humphreys and Garrett)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section seven, article eleven,
chapter eleven of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to estate taxes; and when notice of death must be given
to the tax commissioner.

Be it enacted by the Legislature of West Virginia:

That section seven, article eleven, chapter eleven of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 11. ESTATE TAXES.
§11-11-7. Notice of death to tax commissioner.

The personal representative, within three months
after the decedent’s death, or within a like period after
qualifying as such, shall give written notice of the
decedent’s death to the tax commissioner on the form
prepared and published by the tax department known
as the preliminary notice and report.
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CHAPTER 52

(H. B. 2854—By Delegates Humphreys and Garrett)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section fourteen, article one,
chapter forty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to the appraisal of estates; disposition; authority of
appraisers to act throughout the estate; certain annuity
and investment contracts to be included on appraisal;
and hiring of experts.
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Be it enacted by the Legislature of West Virginia:

That section fourteen, article one, chapter forty-four of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 1. PERSONAL REPRESENTATIVES.

§44-1-14. Appraisal of estates in triplicate; disposition;
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authority of appraisers to act throughout the
state; hiring of experts.

The real and personal estate of every deceased person,
or in which such deceased person had an interest at the
time of his death, shall be appraised as follows: The
commission by whose order any person is authorized to
act as personal representative, or the fiduciary super-
visor thereof, shall, upon the qualification of such
personal representative and at the time thereof appoint
not less than three nor more than five appraisers, any
three of whom may act, in the county in which the will
of the deceased is probated or administration is granted
upon his estate, and a like number in every other county
in which there may be any real or personal estate of the
deceased: Provided, That at the request of the personal
representative, the appraisers appointed in the county
in which the will of the deceased is probated or
administration is granted upon his estate shall have the
authority to act in any county in the state in which there
may be any real or personal estate of the deceased and
the commission or fiduciary supervisor shall so desig-
nate in the order of appointment, and, in such event, it
shall be unnecessary to appoint appraisers in every
other county in which there may be any real or personal
estate of the deceased. Such appraisers, after first
taking an oath for the purpose, shall list and appraise
at its real and actual value all the real estate and all
the tangible property of every description owned by the
deceased at the time of his death including, but not
limited, to all real estate and tangible property in which
the decedent had an interest as joint tenant or otherwise
or in which any beneficial interest passes to another
person by reason of the death of such decedent whose
estate is being so appraised and irrespective of whether
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such real estate or tangible property is subject to
administration and located in each county or the
counties, as the case may be, and they shall also list and
appraise at its real and actual value all his intangible
property of every description, including moneys, credits,
investments, annuities, life insurance policies, (irrespec-
tive of whether such policies are payable to named
beneficiaries or in trust or otherwise), judgments and
decrees for moneys, notes, bonds, accounts and all other
evidences of debt, whether owing to him by persons or
corporations in or out of the state, and the number and
value, including both the par value, if any, and the
actual value, of any shares of capital stock owned by him
in any corporation, and every other item of intangible
property of whatsoever nature or kind, including all
intangible property in which the decedent had an
interest as joint tenant or otherwise or in which any
beneficial interest passes to another by reason of the
death of such decedent, and irrespective of whether such
intangible property is subject to administration and
whether located in this state or elsewhere. Any real
estate or interest therein so appraised shall be identified
with particularity and description, shall identify the
source of title in the decedent and the location of such
realty for purposes of real property ad valorem taxation.
Such appraisers shall designate such intangible prop-
erty as good, bad or doubtful as to themm may appear to
be correct, and by whom owing and when payable, and
from what time such of them as are interest-bearing
bear interest. Every note, bond or evidence of debt shall
have endorsed thereon the word “appraised,” under
which each acting appraiser shall sign his name. No
judgment shall be rendered by any of the courts of the
state upon such note, bond or evidence of debt unless and
until the same shall be first shown to have been listed
by the appraisers. Any note, bond or evidence of debt
which bears the endorsement by the appraisers, as
above required, shall need no further proof that the
same was listed. In addition to all other information
required by law, the appraisement shall contain and
include a questionnaire designed and formulated by the
tax commissioner which is designed for the purpose of
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examining the personal representative to determine that
he has made a thorough and proper search and inves-
tigation as to the existence and value of each and every
kind and species of property required to be included
within, and subject to appraisement by, the provisions
of this or any other section of this code, which said
questionnaire shall be completed and answered upon the
oath or adjuration of each such appraiser and the
personal representative or fiduciary.

The several appraisements, lists and questionnaire
aforesaid shall be executed in triplicate and shall be
signed by the appraisers who made the same, and be
approved by the personal representative, and be
forthwith returned to the fiduciary supervisor. Such
supervisor shall inspect such appraisements, lists and
questionnaire, see that the same are in proper form, and
that all property, if any, suggested by the questionnaire
is included within the appraisement, and, within ten
days after they are received and approved by him,
deliver two copies of the same to the clerk of the county
comimission, who shall record the same, with the
certificate of approval of the supervisor, and mail one
copy of the same to the tax commissioner of West
Virginia. The date of return of an appraisement shall
be entered by the clerk of the county commission in his
record of fiduciaries. Every such appraisement and list
shall be prima facie evidence of the value of the property
embraced therein, and that the personal estate em-
braced therein which is subject to administration came
to the hands of the personal representative. Such
appraisers shall each receive a fee of not less than one
dollar nor more than one hundred dellars per day, to be
fixed by such supervisor in accordance with the amount
of the estate and the work involved in making the
appraisement, and their actual expenses necessarily
incurred in making such appraisement, and such fees
and expenses and the supervisor’s approval thereof shall
be noted in the fiduciary supervisor’s certificate. No
person shall be permitted by any means whatsoever to
avoid the appraisement and listing of his estate and of
all property, real, tangible and intangible, of whatsoever
nature and kind, in which a beneficial interest passes
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to another by reason of the death of the decedent and
irrespective of whether such property is subject to
administration as herein provided, nor shall his personal
representative be permitted to do so. Any personal
representative who fails, refuses or declines to comply
with the provisions of this section shall be guilty of a
misdemeanor, and, upon conviction thereof, shall be

fined not less than twenty-five dollars nor more than five
hundred dollars.

Every personal representative shall have authority to
retain or hire the services of such expert or experts as
may be deemed appropriate to assist and advise the
appraisers in and about their duties in appropriately
and accurately appraising all or any part of the assets
or property to be appraised according to the provisions
of this section. Such expert or experts so retained or
hired shall be compensated a reasonable sum by the
personal representative from the assets coming into his
hands or of which he is embraced, which compensation
and the reasonableness thereof shall be subject to review
and approval by the county commission, upon recom-
mendation of the fiduciary supervisor.

CHAPTER 53

(H. B. 2788—By Delegates Humphreys and Garrett)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

ACT to amend and reenact section one, article two,
chapter forty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to proof and allowance of claims against estates of
decedents; reference to fiduciary commissioner; and
when reference will be made.

Be it enacted by the Legislature of West Virginia:

That section one, article two, chapter forty-four of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:
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ARTICLE 2. PROOF AND ALLOWANCE OF CLAIMS AGAINST

ESTATES OF DECEDENTS.

§44-2-1. Reference of decedents’ estates; proceedings
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thereon.

(a) Upon the return of the appraisement by the
personal representative to the county clerk, the estate of
his decedent shall, by order of the county commission
to be then made, be referred to a fiduciary commissioner
for proof and determination of debts and claims,
establishment of their priority, determination of the
amount of the respective shares of the legatees and
distributees, and any other matter necessary and proper
for the settlement of the estate: Provided, That in
counties where there are two or more such commission-
ers, the estates of decedents shall be referred to such
commissioners in rotation, in order that, so far as
possible, there may be an equal division of the work:
Provided, however, That if the personal representative
shall deliver to the clerk an appraisement of the assets
of the estate showing their value to be fifty thousand
dollars or less, exclusive of property held by the
decedent and another person or other persons as joint
tenants with rights of survivorship, the clerk shall
record said appraisement and publish a notice as set
forth herein: Provided further, That a fiduciary commis-
sioner may not charge to the estate a fee greater than
two hundred dollars for the settlement of an estate,
except upon approval of the county commission because
of complicating issues or problems attendant to such
settlement and amount of time involved in and about
their resolution. The personal representative shall,
within two months from the date of recordation of the
appraisement in such case, make report to the clerk of
his receipts, disbursements and distribution, and shall
make affidavit that all claims against the estate, for
expenses of administration, taxes and debts of the
decedent, have been paid in full; the clerk shall be
entitled to collect and receive a fee of ten dollars for
recording such report and affidavit, and for publication
of the notice hereinafter provided, said fee to be in lieu
of any other fee provided by law for recording a report
of settlement of the accounts of a decedent’s personal
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representative. It shall be the duty of the clerk, at least
once a month, to cause to be published once a week for
two successive weeks in a newspaper of general circu-

lation within the county of the administration of the
estate, a notice substantially as follows:

NOTICE OF FILING OF ESTATE ACCOUNTS

I have before me the account of the executor(s) or

administrator(s) of the estates of the following deceased
persons:

Any person having a claim against the estate of any
such deceased person, or who has any beneficial interest
therein, may appear before me or the county commission
at any time within thirty days after first publication of
this notice, and request reference of said estate to a
commissioner or object to confirmation of said account-
ing. In the absence of such request or objection, the
accounting may be approved by the county commission.

Clerk of the County Commission
of County, W. Va,

If no such request or objection be made to the clerk
or to the county commission, the county commission may
confirm the report of the personal representative, and
thereupon the personal representative and his surety
shall be discharged; but if such objection or request be
made, the county commission may confirm the account-
ing or may refer the estate to one of its fiduciary
commissioners: Provided, That the personal representa-
tive shall have twenty days after the date of the filing
of a claim or claims against the estate of the decedent
to approve or reject said claim before said estate shall
be referred to a fiduciary commissioner.

{b) If upon the return and recordation of the appraise-
ment, it shall appear to the clerk that there is only one
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beneficiary of the estate and that said beneficiary is
competent at law, there shall be no further administra-
tion upon the estate, and no reference to a fiduciary
commissioner, unless, for due cause, the county commis-
sion shall order further administration and a reference
to a fiduciary commissioner: Provided, That the personal
representative shall have twenty days after the date of
the filing of a claim or claims against the estate of the
decedent to approve or reject said claim before said
estate shall be referred to a fidueiary commissioner, The
bond of the personal representative and his surety shall
be discharged one year after the date of qualification of
the personal representative if no claim shall have been
filed with the county clerk and no suit shall have been
instituted against the personal representative. The clerk
shall publish a notice once a week for two successive
weeks in a newspaper of general circulation within the
county of administration of the estate, substantially as
follows:

NOTICE OF UNADMINISTERED ESTATE

Notice is hereby given that, there being only one
beneficiary of the estate of the deceased, there will be
no administration of said estate unless within ninety
days demand for administration be made by a party in
interest or an unpaid creditor.

Dated this day of

Clerk of the County Commission
of County, W.Va.

The clerk shall charge to the personal representative,
and receive, the reasonable cost of publication of said
notice.

If no person demands administration and no creditor
appears in response to the notice hereinabove provided,
alienation of the decedent’s real estate more than six
months after the date of the notice to a bona fide
purchaser for value without notice of any claim against
the estate shall be free of any lien for taxes or debts of
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114 the dece:dent, notwithstanding the provisions of section
115 five, article eight, chapter forty-four of this code.

2

CHAPTER 54

{H. B. 2760—By Delegates Humphreys and Garrett)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article four,
chapter forty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to when fiduciaries are required to make an accounting;
and exhibit of accounts to the fiduciary commissioner.

Be it enacted by the Legislature of West Virginia:

That section two, article four, chapter forty-four of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 4. ACCOUNTING BY FIDUCIARIES.
§44-4-2. Fiduciaries to exhibit accounts for settlement.

1 A statement of all the money which any personal
2 representative, guardian, curator or committee, has
3 received, become chargeable with or disbursed, within
4 one year from the date of his qualification, or within any
5 succeeding year, together with the vouchers for such
6 disbursements, shall, within two months after the end
7 of every such period be exhibited by him before the
8 fiduciary commissioner to whom the estate or trust has
9 Dbeen referred. If any fiduciary fails to make an exhibit,
10 the fiduciary commissioner before whom he should
11 make the exhibit shall proceed against him in the
12 appropriate circuit court, and the court shall impose the
13 same penalties, unless the fiduciary is excused for
14 sufficient reason, as are provided in cases where
15 fidueciaries fail to return appraisements.
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CHAPTER 55

(Com. Sub. for H. B. 2736—By Delegates Humphreys and Garrett)

{Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section one, article eight,
chapter forty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to the sale, conveyance and management of a decedent’s
real estate; powers of executor and administrator with
will annexed with respect to the sale of their decedent’s
real estate; and the effect of such amendment upon
conveyance previously made.

Be it enacted by the Legislature of West Virginia:

That section one, article eight, chapter forty-four of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 8, REAL ESTATE OF DECEDENTS.

§44-8-1. Sale, conveyance and management of decedent’s
real estate; powers of executor and adminis-
trator with will annexed.

1 Real estate devised to be sold shall, if no person other
2 than the executor be appointed for the purpose, be sold
3 and conveyed by the executor, and the proceeds of sale,
4 or the rents and profits of any real estate which the
5 executor is authorized by the will to receive, shall be
6 received by the executor who qualifies, or by his
7 successor. If none qualify, or the one qualifying shall die,
8 resign, or be removed before the trust is executed or
9 completed, the administrator with the will annexed
10 shall sell or convey the lands so devised to be sold, and
11  receive the proceeds of sale, or the rents and profits
12 aforesaid, as an executor might have done.

13 When any will heretofore or hereafter executed gives
14 to the executor named therein the power to sell the
15 testator’s real estate, which has not been theretofore
16 specifically devised therein, the executor may sell any
17 such real estate unless otherwise provided in said will.
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If such will directs the sale of testator’s real estate but
names no executor, or names an executor and the
executor dies, resigns or becomes incapable of acting,
and an administrator with the will annexed is ap-
pointed, the administrator with the will annexed may
sell such real estate as aforesaid.

Nothing in this section shall be deemed or construed
so as to invalidate any conveyance made prior to the
effective date of the amendments thereto adopted by the
Legislature at its regular session held in the year one
thousand nine hundred eighty-seven.

CHAPTER 56

(H. B. 3121—By Delegate J. Martin)

[Passed March 14, 1987; in effect from passage. Approved by the Governor.]

AN ACT to amend chapter five of the code of West Virginia,

one thousand nine hundred thirty-one, as amended, by
adding thereto a new article, designated article twenty-
four, relating to a West Virginia Forest Management
Review Commission; short title; legislative findings;
purposes and intent: purposes of article; commission
created; commission composition; appointment of
members; powers and responsibilities; compensation
and expenses of members; expenses of the commission;
reports; commission termination.

Be it enacted by the Legislature of West Virginia:

That chapter five of the code of West Virginia, one thousand
nine hundred thirty-one as amended, be amended by adding

thereto a new article, designated article twenty-four, to read
as follows:

ARTICLE 24. WEST VIRGINIA FOREST MANAGEMENT REVIEW

§5-24-1.
§5-24-2.
§5-24-3.
§5-24-4.

COMMISSION.

Short title.
Legislative findings, purposes and intent.

Commission created; composition; appointment of members.
Powers, duties and responsibilities.
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§5-24-5. Appalachian hardwood research center; creation; duties;
responsibilities.

§5-24-6. Compensation and expenses of members; expenses of the
commission.

§5-24-7. Reports.

§5-24-8. Commission termination.

§5-24-1. Short Title.

1 This article shall be known by and may be cited as
2  “The Forestry Development Act of 1987.”

§5-24-2. Legislative findings, purposes and intent.
i The Legislature hereby finds and declares:

(a) That the future economic base of West Virginia is
tied to the development of the forestry industry.

2

3

4 (b) That efforts to enhance and promote the expansion
5  of the forestry industry should be coordinated among the
6 several state and federal agencies, commissions, boards,
7 committees, associations and other entities.

8

(¢) That the development of the forestry and wood
9 products industry will require: (1) The development of
10 multiple-use, sustained-yield management plans for non-
11  industrial timber tracts; (2) the development of products
12 and markets for the grade of materials that currently
13 comprise a majority of the state’s available resources; (3)
14  a stable and predictable tax program for both new and
15 existing firms; (4) a centralized protection program that
16 will reduce risk from fire and pestilence; and (5)
17 financial assistance for the attraction and expansion of
18 new and existing secondary manufacturing facilities
19  with special emphasis on assistance for smaller firms
20 employing less than twenty persons.

21 (d) That the present and future welfare of the people
22  of the state require, as a public purpose, a continuing
23 effort toward the promotion and development of the
24 forestry and wood products industry,

25 (e) In recognition of these findings and purposes, it is
26 in the best interest of this state to create the West
27 Virginia forest management review commission as a
28 statutory body. '
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§5-24-3. Commission created; composition; appointment

© 00 ~1 T T = GO DO

of members .

The West Virginia forest management review com-
mission is hereby created for the purposes as set forth
in this article. This commission shall be comprised of
four members from the West Virginia Senate, a co-
chairman and three members to be appointed by the
Senate President, and four members of the House of

‘Delegates, a co-chairman and three members to be

appointed by the Speaker; four members to be represen-
tatives from the commercial forest industry in the state,
and three members of the public-at-large. The seven
nonlegislative members shall be appointed by the
governor, with the advice and consent of the Senate.
Two members shall be appointed to serve a term of two
years; three members shall be appointed to serve a term
of four years; two members shall be appointed to serve
a term of six years. The successor of each such appointed
member shall be appointed for an overlapping term of
six years, except that any person appointed to fill a
vacancy occurring prior to the expiration of the term for
which the predecessor was appointed shall be appointed
only to the remainder of such term. Each board member
shall serve until the appeintment of his suceessor.

§5-24-4. Powers, duties and responsibilities.

1
2
3
4
b
6
7
8
9
10
11
12
13
14
15

The commission shall have the power, duty and
responsibility to:

(a) Generally assist in the retention, expansion and
attraction of forestry and forestry related industries by

creating a climate for the development and support of
the industry.

(b) Coordinate the current efforts to enhance and
promote the expansion of the forestry industry among
the several state and federal agencies, commissions,
boards, committees, associations and other entities.

(¢) Urge the development of multiple-use sustained-
yield management plans for nonindustrial timber tracts.

(d) Develop products and markets for the grade of
materials that currently comprise a majority of the
state’s resources.



Ch. 56] ForEST MANAGEMENT 173

16
17

18
19

20

21
22
23

24

25
26
27
28
29
30

31

32
33
34
35
36
37
38
39

(e) Recommend a stable and predictable tax program
for both new and existing firms in the state.

(f) Develop a centralized and enhanced protection
program that will reduce risks from fire and pestilence.

(g) Develop financial assistance for the attraction and
expansion of new and existing secondary manufacturing
facilities, with special emphasis on assistance for
smaller firms employing less than twenty persons.

(h) Utilize recognized research expertise of approp-
riate existing educational, public and industrial institu-
tions or agencies of the state. Research shall include
economic development efforts in West Virginia, includ-
ing silviculture, wood land management, forest manage-
ment, the development of new products as well as other
products designed to aid forestry development.

(i) Employ, if needed, and only with prior approval of
the West Virginia Legislature’s joint committee on
government and finance, such staff as may be necessary.
In the event an executive director may be necessary,
such individual shall be a forestry graduate of a four-
year college of forestry and shall, in addition, have
administrative and research experience, preferably, but
not mandatorily, with at least five year’s experience in
government.

§5-24-5. Appalachian hardwood research center; crea-
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tion; duties; responsibilities.

The appalachian hardwood research center is hereby
created, in association with, and the director shall be a
member of the faculty of, the forestry school at West
Virginia University. The center shall utilize, to the
extent possible, the programs already created under the
vandalia partnership program as provided for in
chapter five-b, article two-a, section four, et seq., of this
code.

The appalachian hardwood research center at West

Virginia University is directed to estabiish priorities
and coordinate its research functions with the governor
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and the Legislature. The center shall: (1) Develop and
maintain a computerized inventory of all possible
scientific information relating to appalachian hardwood
tree species, silviculture, management, products and
product development; (2) initiate research projects,
including applied research, either originally or by
request, designed to aid forestry economic development
efforts in West Virginia, including the development of
new products as well as other projects designed to
increase the utility of low grade appalachian hardwoods;
and (3) be generally responsible for encouraging the

development of research needed by the forest industry
of the state.

§5-24-6. Compensation and expenses of members; ex-
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penses of the commission.

The members of the commission shall be reimbursed
for all of their reasonable and necessary travel and other
expenses incurred in connection with carrying out their
duties as members, which expenses shall be paid in the
manner and form prescribed by law. Members of the
commission may receive no other compensation for their
services on or with the commission.

§5-24-7. Reports.
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The commission shall report to the Legislature’s joint
committee on government and finance as to the progress
being made in forestry development activity by state
governmental entities and projects, and shall report, at
least annually, but more often if requested, the financ-
ing deemed necessary to continue funding, if desired, of
forestry development activities.

§5-24-8. Commission termination.
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The commission shall be terminated on the first day
of July, one thousand nine hundred ninety-two, or until
review of its functions shall be undertaken pursuant to
the provisions of sections nine, ten and eleven, article
ten, chapter four of this code.
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CHAPTER 57

(S. B. 225—By Senators Ash and Sharpe)

[Passed February 26, 1987; in effect July 1, 1987. Approved by the Governor.}

AN ACT to amend and reenact article ten-f, chapter eighteen

of the code of West Virginia, one thousand nine hundred
thirty- one, as amended, relating to physically disabled
persons and access to public use buildings, facilities and
travelways to and from the same; purpose, definitions,
applications and exelusions under article; creating state
structural barriers compliance board: Its membership,
terms, meetings, expense reimbursement, and powers
and duties; requirements for final plan certification,
relief from requirements and coordination with state
fire marshal; required review and approval by state fire
marshal and on specified standard basis even prior to
appointment of board members or promulgation of any
rules and regulations, and in absence of other authorized
certification on such basis; preparation, approval and
promulgation of rules and regulations of the board;
applicable effective date; and subjecting of board to
sunset, after performance audit, after specified date.

Be it enacted by the Legislature of West Virginia:

That article ten-f, chapter eighteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 10F. DISABLED PERSONS AND PUBLIC USE BUILD-

§18-10F-1.
§18-10F-2.
§18-10F-3.
§18-10F-4.

§18-10F-5.
§18-10F-6.
§18-10F-7.

INGS AND FACILITIES.

Purpose; definition of “public use building or facility.”

Application of article,

Rules and regulations.

State structural barriers compliance board created; membership;
expenses.

Duties of state structural barriers compliance board.

Enforcement of article; early enforcement by state fire marshal.

Board subject to sunset as governmental entity, after perfor-
mance audit conducted.
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§18-10F-1. Purpose; definition of “public use building or

1
2
3
4
5
6
7
8

9
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1
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facility.”

It is hereby declared to be the public policy of this
state that all public use buildings, sidewalks, curbs and
facilities covered by this article, as specified in section
two of this article, be accessible to and functional for the
physically disabled, without loss of function, space or
facilities insofar as the general public is concerned.

As used in this article, a public use building or facility
is one to which the public has a general right of access
and includes the ways of travel to and from the same,
but does not include:

(1) Apartment houses with less than twenty units, row
houses, rooming houses or single-family dwellings;

(2) Garages, hangers or boathouses;

(3) Buildings classified as hazardous occupancies;
(4) Warehouses;

(5) Buildings specifically built for field service
purposes such as, but not limited to, conservation fire
towers, fish hatcheries or tree nursery buildings; or

(6) Residence halls at colleges or universities which
have one or more resident halls so constructed as to
allow physically disabled persons reasonable means of
access and use of such buildings.

§18-10F-2. Application of article.
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The provisions of this article and the reasonable rules
and regulations promuigated hereunder shall apply to
all new construction and all substantial-renovation
construction wherein values of fifty percent or more of
the existing market value of the building or facility will
be added, and whether such are temporary, emergency
or permanent buildings, facilities or travelways to and
from the same, to be used by the general publie, either
privately or publicly owned, and in connection with
which such construction is begun after the effective date
of this article creating the new state structural barriers
compliance board.
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§18-10F-3. Rules and regulations.

(a) In order to implement the provisions of this article,
the structural barriers compliance board shall be
responsible for approving and promulgating reasonable
rules and regulations which shall be prepared and
approved by the state fire marshal and based on the
American National Standards Institute’s specifications
for making buildings and facilities accessible to and
usable to physically disabled persons. The structural
barriers compliance board in promulgating rules and
regulations shall take into account the following:

(1} Use of buildings, sidewalks, curbs and facilities by
persons confined to wheelchairs, persons using crutches
or other walking aids, persons afflicted by sight or
hearing loss, persons disabled by age and any other
persons whose mobility is limited;

(2) Frequency of use by physically disabled persons as
above enumerated;

(3) Requirements of the state fire code for the safety
of the mobility impaired; and

_(4) Additional construction cost required to comply
with the provisions of this article and such reasonable
rules and regulations.

The structural barriers compliance board shall have
the authority to except buildings, sidewalks, curbs and
facilities from the provisions of this article and such
reasonable rules and regulations, in whole or in part, if,
in its opinion, compliance therewith would create a
financial hardship, be impractical or serve no benefit.

(b) All such reasonable rules and regulations shall be
promulgated in accordance with the provisions of article
three, chapter twenty-nine-a of this code.

(c) No rule or regulation promulgated hereunder shall
require the construction of elevators in buildings or
facilities not constructed in whole or in part by the use
of state, county or municipal funds or the funds of any
other political subdivision of this state when such
buildings or facilities are less than three stories in
height.
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§18-10F-4. State structural barriers compliance board
created; membership; expenses.

There is hereby created the state structural barriers
compliance board which shall consist of five voting
members appointed by the governor, upon the recom-
mendation of the state board of vocational education.
This structural barriers compliance board shall consist
of one member who shall have severely limited mobility,
one member who shall be a professional human services
worker, one member who shall be a professional
architect or engineer, one member who shall have
10 experience in the building industry and one who shall
11  be from the general public. The director of the division
12 of vocational rehabilitation shall serve as an ex officio
13 member of the board. The members shall serve for a
14 term of three years except of those initially appointed,
15 one shall be appointed for a term of one year, two for
16 a term of two years and two for a term of three years.
17 A vacancy shall be filled in the same manner as the
18 original appointment for the balance of the unexpired
19 term. The members of the board shall receive no
20 compensation for their services on such board, but they
21 shall be reimbursed for all reasonable and necessary
22  expenses actually incurred in the performance of their
23 duties as members of the board. The board shall meet
24 at least four times per year, and with such additional
25 meetings as needed. The board shall elect a chairperson
26 from among its members, to serve for one year, who may
27 call special meetings when needed.
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§18-10F-5. Duties of state structural barriers compliance
board.

The state structural barriers compliance board shall
promulgate reasonable rules and regulations; hear
appeals by persons affected by this article with regard
to compliance requirements and hear complaints by
disabled persons who are to be provided access to public
buildings by the article, with such hearings to take place
within a reasonable time and as soon as practicable. The
board shall keep statistiecs on the number of plans
reviewed and violations found by the state fire marshal,
the number of variances allowed by the board and the
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number and disposition of complaints by disabled
persons. A report on the activities of the board,
including these statistics, shall be made to the governor
annually.

§18-10F-6. Enforcement of article; early enforcement by
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state fire marshal.

It is the duty of any owner to comply with the
provisions of this article and all rules and regulations.
For the purposes of this section “owner” means any
individual, corporation, partnership, trustee, association
or other entity that owns, leases or has possession and
control of the public use building, or who will own, lease
or take possession and control of such building or facility
upon its completion, and includes the state, any county,
municipality or other subdivision or department thereof.
A set of final plans shall be certified by a registered
architect or registered professional engineer practicing
within the confines of their respective registration laws,
and such owners shall notify the fire marshal of such
certification, or shall submit to the fire marshal or to
a fire prevention bureau or a building department,
approved by the fire marshal, a set of final plans for
review and approval prior to construction, to assure
compliance with the provisions of this article and with
any and all reasonable rules and regulations promul-
gated hereunder.

In order to achieve early compliance, the state fire
marshal shall review, approve and certify final plans as
being in compliance with and based upon the American
National Standards Institute’s specifications, as re-
guired in section three of this article, even before
appointment of board members or promulgation of any
rules and regulations, and in the absence of any such
prior certification on such basis as authorized in this
section by a registered architect or registered profes-
sional engineer. Whenever the state fire marshal
ascertains that a building or facility or the way of travel
to and from the same is about to be constructed, with
such construction to begin after the effective date of this
article creating the new state structural barriers
compliance board, which construction is in violation of
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the provisions of this article or any such reasonable rules
and regulations, he or she shall take measures to correct
the deficiency. To enforce these rules and regulations,
the state fire marshal may petition the circuit court of
the county where the construction is involved for an
order to compel compliance. The person who must
comply with the provisions of this article may petition
the state structural barriers compliance board for a
variance in specific cases where compliance would be an
extraordinary financial burden or would otherwise be
unreasonable.

§18-10F-7. Board subject to sunset as governmental
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entity, after performance audit conducted.

The state structural barriers compliance board shall
be subject to termination and sunset, after conduct of
performance audit thereon, pursuant to the provisions
of article ten, chapter four of this code, six years after
the effective date of the creation thereof, together with
allowance for subsequent periods applicable to the
winding up of the affairs of such board.

CHAPTER 58

(H. B. 2858—By Delegates Phillips and Hoblitzell)

[Passed March 10, 1987; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact sections two and three, article

ten-g, chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
further amend said article by adding thereto four new
sections, designated sections four, five, six and seven, all
relating to operation of food service facilities in public
office buildings by the division of vocational rehabilita-
tion; definitions; effect on present facilities; licenses for
operation of facility; vending machine income; appeals
from decisions of the division of vocational rehabilita-
tion; establishment of a committee of blind vendors; and
responsibilities.

Be it enacted by the Legislature of West Virginia:
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That sections two and three, article ten-g, chapter eighteen
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted; and to
further amend said article ten-g by adding thereto four new
sections, designated sections four, five, six and seven, all to
read as follows:

ARTICLE 16G. PROVIDING OF FOOD SERVICE IN PUBLIC OF-
FICE BUILDINGS BY THE WEST VIRGINIA
DIVISION OF VOCATIONAL REHABILITA-
TION.

§18-10G-2. Definitions.

§18-10G-3. Operation of food services in public office buildings by West
Virginia division of voeational rehabilitation; operation of food
service by governmental agency in violation of article
prohibited.

§18-10G-4. Licenses.

§18-10G-5. Vending machine income.

§18-10G-6. Appeals.

§18-10G-7. Committee of blind vendors.

§18-10G-2. Definitions.
1 For the purpose of this article:

2 (a) “Active participation” means an ongoing process of
3 negotiations between the division of vocational rehabil-
4 jtation and the committee of blind vendors to achieve
5 joint planning of policies, procedures and standards
6 affecting the overall operation of the “food services
7 facilities program” prior to their implementation by the
8 division of vocational rehabilitation. It is understood
9 that the division of vocational rehabilitation bears final
10 responsibility for the administration and operation of
11 the “food services facilities program,” including the
12 assurance of active participation by the committee of
13 blind vendors.

14 (b) “Blind person” means a person whose central
15 acuity does not exceed 20/200 in the better eye with
16 correcting lenses or whose visual acuity, if better than
17 20/200, but is accompanied by a limit to the field of
18 vision in the better eye to such a degree that its widest
19 diameter subtends an angle of no greater than twenty
20 degrees. In determining whether an individual is blind,
21 there shall be an examination by a physician skilled in
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giiseases of the eye or an optometrist, whichever the
individual shall select.

(c) “Blind vendor” means a blind licensee who is
operating a food services facility on federal, state, public
or private property.

(d) “Committee of blind vendors” means an officially
constituted body functioning in an advisory capacity of
the division of vocational rehabilitation’s food services
facilities program. This committee is composed of
licensed blind vendors, elected biennially and estab-
lished, constituted and maintained in accordance with
applicable federal regulations.

(e) “Food service facility” means and includes a
restaurant, cafeteria, snack bar, vending machine for
the dispensing of foods, beverages, confections, tobacco
or other products for human consumption, and other
facilities for the sale or providing of goods and services
for the purposes customarily offered in connection with
the operation of any of the foregoing. The term “food
service facility” does not include, and there is expressly
excepted therefrom, goods and services sold, dispensed
from, or provided by the veterans administration and

the facilities for the sale, dispensing or providing
thereof.

(f} “Governmental agency” means and includes the
state of West Virginia, each instrumentality and agency
thereof, and every county, city and town within and
every political subdivision within the state of West
Virginia, except county boards of education, the West
Virginia board of regents, the department of health, the
department of commerce and the department of
corrections.

(g) “Licensee” means all persons licensed under the
division of vocational rehabilitation to operate food
service facilities under the Randolph/Sheppert Act,
Title XX, United States Code 107, et seq.

(h) “Public office building” means and includes the
state capitol, all county courthouses, all city and town
halls, all buildings used primarily for governmental
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offices of the state and of any county, city and town
within the state, but does not include buildings used for
institutions under the jurisdiction of the West Virginia
board of regents, the department of health, the depart-
ment of commerce and the department of corrections.

(i) “Vending machine income” means receipts other
than those of a blind licensee from the operation of
vending machines on public property after deducting
the cost of goods sold when machines are operated,
serviced or maintained by, or with the approval of the
division of vocational rehabilitation, or commissions
paid to other than a licensee by a commercial vending
concern which operates, services or maintains vending
machines on public property for or with the approval
of the division of vocational rehabilitation.

(3) “Designee” means an individual or an organization
of individuals legally constituted, and under the
jurisdietion of the division of vocational rehabilitation,
doing business in the state of West Virginia, to assist
the state agency with the administration and supervi-
sion of the food services facilities program.

§18-10G-3. Operation of food service in public office

1
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buildings by West Virginia division of
vocational rehabilitation; operation of food
service by governmental agency in viola-
tion of article prohibited.

(a) If a governmental agency proposes operating in a
public office building a food service facility, whether
such operation be of a food service facility in existence
on the effective date of this article or be one thereafter
to be instituted, the governmental agency, before
continuing such existing operation beyond the period of
six months immediately following the effective date of
this article or before instituting such proposed new
operation, shall in writing offer to the division of
vocational rehabilitation the opportunity to operate such
food service facility in such public office building. If
there is a food service facility in operation in a public
office building that is being operated by a blind person
not covered or supervised as part of the federal or state



184

15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31
32
33
34
35

36
37
38
39
40
41
42
43

44
45
46
47
48
49
50
51
52
53
54
55

HANDICAPPED PERSONS [Ch. 58

rehabilitation program prior to the effective date of the
amendments to this article, the blind operator shall be
permitted to operate the food service facility until the
operator ceases to operate or control that food service
facility, after which time that food service facility shall
become a part of the food service facility program
administered by the division of vocational rehabilitation.

(b) If the division of vocational rehabilitation within
sixty days from the receipt of the offer mentioned in
subsection (a) of this section elects to operate such food
service facility as is mentioned in the offer and if the
governmental agency by which such offer was made
does not, within such sixty-day period, make the
determination mentioned in subsection (d) of this section
in the manner presecribed in that subsection, the division
of vocational rehabilitation, or its designee, may
institute and conduct the operation of such proposed
food service facility in such public office building
without the payment of rent or other compensation for
the premises occupied by it in the rendition of such
service or for the privilege of conducting such operation.

(c) If the division of vocational rehabilitation under
the authority of subsection (b) of this section institutes
and operates such food service facility as is mentioned
therein, the governmental agency shall not during the
course of such operation, operate a food service facility
in such public office building or by contract, lease,
license, or otherwise, permit any other person, firm,
corporation or ageney to do so.

(d) If the division of vocational rehabilitation within
sixty days from the receipt of the offer mentioned in
subsection (a) of this section rejects or fails to accept the
offer, or the governmental agency making the offer
determines, in good faith and after a full and thorough
study of the relevant circumstances, that the division of
vocational rehabilitation is unable to operate such
proposed food service facility, or that the division of
vocational rehabilitation accepted such offer, but, within
the period of six months from such acceptance, failed
to institute such food service facility, such proposed food
service facility may thereupon be provided in such other
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manner as may be permitted by law, free from the
requirements of this article, and the division of voca-
tional rehabilitation may not thereafter, without the
express permission of the offering agency, institute such
proposed food service facility in the public office
building designated in such offer. If the governmental
agency which made the offer makes the determination
of inability of the division of vocational rehabilitation to
operate the proposed food service facility, the govern-
mental agency shall, within the aforementioned sixty-
day period, provide the division of vocational rehabili-
tation with a full written statement of the reasons upon
which such determination was predicated, and a food
service facility may not be operated in such public office
building free from the requirements of this article until
the written statement mentioned in this subsection is
first given.

(e) Notwithstanding any other provisions contained in
this article, no governmental agency may by reason of
the provisions of this article take any action which will
result in the violation of the terms of any valid contract,
lease or license existing on the effective date hereof, nor
may such governmental agency be precluded from
extending the period of such an existing contract, lease
or license upon the same terms, and with the same
contracting parties, as in the contract, lease or license
so extended.

§18-10G-4. Licenses.

The division of vocational rehabilitation shall issue a
license for the operation of a food service facility to any
blind person who qualifies for a license in accordance
with the criteria which has been established by the
division of vocational rehabilitation and the committee
of blind vendors. In issuing any license, the division of
vocational rehabilitation shall give preference to any
blind person who is a resident of the state of West
Virginia. Fach license issued shall be for an indefinite
period but may be terminated by the division of
vocational rehabilitation after affording the licensee an
appeal in accordance with the applicable rules and
procedures, after the division of vocational rehabilita-
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tion and the committee of blind vendors are both
satisfied that the food service facility is not being
operated in accordance with their rules and procedures.

§18-10G-5. Vending machine income.

1
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(a) If an existing or a new vending machine or a
replacement for an existing vending machine is in-
stalled after the effective date of the amendments to this
article on any public property, vending machine income
shall acerue to the licensed blind person operating the
food service facility on the same property or, if none, to
the division of voeational rehabilitation. The licensed
blind person, by contract or otherwise, shall be respon-
sible for servicing and maintaining the vending machine
or machines from which vending machine income is
received.

(b) Vending machine income which accrues to the
division of vocational rehabilitation pursuant to subsec-
tion (a) may be used for the following:

(1) Maintenance and replacement of equipment;

(2) Purchase of new equipment;

(3) Management services;

(4) Assuring a fair minimum return to vendors; and

(5) Establishing retirement funds, health ins.urance
contributions, paid sick leave and paid vacation time for
blind vendors.

{(¢) If vending machine income which accrues to the
division of vocational rehabilitation pursuant to subsec-
tion (a) is limited, it may be used to earn federal funds
on a matching basis.

§18-10G-6. Appeals.
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(a) Any blind person aggrieved by a decision of the
division of vocational rehabilitation under this article
may apply for an administrative review or a full
evidentiary hearing to be conducted in accordance with
the procedures established and approved by the division
of vocational rehabilitation and the committee of blind
vendors.
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(b) The division of vocational rehabilitation or any
aggrieved blind vendor may appeal any unfavorable
ruling rendered in accordance with this article to the
eircuit court of Kanawha County or to the circuit court
of the county in which the blind vendor resides.

§18-10G-7. Committee of blind vendors.

(a) The division of vocational rehabilitation shall
provide for the establishment and operation, including
the payment of all reasonable expenses, of a committee
of blind vendors to be elected biennially by the licensed
blind vendors. Members of the committee of blind
vendors shall be elected by secret ballot and the division
of voecational rehabilitation in cooperation with the
members of the committee of blind vendors shall adopt
rules and regulations pertaining to the election of
members and the filling of vacancies that may occeur on
the committee of blind vendors that will assure every
blind vendor an opportunity to cast a secret ballot.

{(b) The committee of blind vendors shall actively
participate in an advisory capacity in the carrying out
of all program management responsibilities assigned to
the division of vocational rehabilitation in this article,
and the division of vocational rehabilitation shall assure
active participation with this committee.

These advisory responsibilities include:

(1) Major administrative decisions in policy and
program development decisions affecting the overall
administration of the state’s food services facilities
program;

(2) Receiving and transmitting grievances at the
request of blind vendors and serving as an advocate for
blind vendors in connection with such grievances;

(3) Development and administration of a state system
for the transfer and promotion of blind vendors;

(4) Development of training and retraining programs
for blind vendors; and

(5) Sponsorship of meetings and instructional confer-
ences for blind vendors within the state.
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making a violation of this section a misdemeanor and
prescribing the penalties therefor; authorizing the state
board of health or the state director of health, or his
authorized representative to seek injunctive relief in the
circuit court of the county in which all or part of a
public water system is situated for threatened or
continuing violations; providing civil penalties for a
wiliful violation of this section, or of any of the
regulations or orders issued thereunder; and requiring
that all regulations authorized under this section be
promulgated by legislative rules in accordance with the
provisions of article three, chapter twenty-nine-a of this
code.

Be 1t enacted by the Legislature of West Virginia:

That section nine-a, article one, chapter sixteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 1. STATE DEPARTMENT OF HEALTH.

§16-1-9a. Public water system defined; regulation of
maximum contaminant levels in water sys-
tems; authorizing inspections; penalties.

1 A public water system is any water supply or system
2  which regularly supplies or offers to supply, piped water
3 to the public for human consumption, if serving at least
4 an average of twenty-five individuals per day for at least
5 sixty days per year, or which has at least fifteen service
6 connections, and shall include: (1) Any collection,
7 treatment, storage, and distribution facilities under the
8 control of the owner or operator of such system and used
9 primarily in connection with such system, and (2) any
10 collection or pretreatment storage facilities not under
11 such control which are used primarily in connection
12 with such system. A public water system shall not
13 include a system which meets all of the following
14 conditions: (1) Which consists only of distribution and
15 storage facilities (and does not have any collection and
16 treatment facilities); (2) which obtains all of its water
17 from, but is not owned or operated by, a public water
18 system which otherwise meets the definition; (3) which
19 does not sell water to any person; and (4) which is not
20 a carrier conveying passengers in interstate commerce.
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The state board of health shall prescribe by legislative
rule the maximum contaminant levels to which all
public water systems shall conform in order to prevent
adverse effects on the health of individuals, and, if it
deems appropriate, treatment techniques that reduce
the contaminant or contaminants to a level which will
not adversely affect the health of the consumer. Such
rule shall contain provisions to protect and prevent
contamination of wellheads and well fields used by
public water supplies so that contaminants do not reach

a level which would adversely affect the health of the
consumer.

It shall further preseribe by legislative rule minimum
requirements for: Sampling and testing; system opera-
tion; public notification by a public water system on
being granted a variance or exemption or upon failure
to comply with specific requirements of this section and
regulations promulgated under this section; record
keeping; laboratory certification; as well as procedures
and conditions for granting variances and exemptions to

public water systems from state public water systems
regulations,

In addition, the state board of health shall establish
by legislative rule, as set out in chapter twenty-nine-a
of this code, requirements covering the production and
distribution of bottled drinking water and may by
legislative rule, as set out in chapter twenty-nine-a of
this code, establish requirements governing the taste,
odor, appearance, and other consumer acceptability
parameters of drinking water.

Authorized representatives of the state board of health
shall have right of entry to any part of a public water
system, whether or not the system is in violation of a
legal requirement, for the purpose of inspection,
sampling or testing, and shall be furnished records or
information reasonably required for a complete
inspection.

Any individual, partnership, association, syndicate,
company, firm, trust, corporation, government corpora-
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tion, institution, department, division, bureau, agency,
federal agency, or any entity recognized by law who
shall violate any provision of this section, or any of the
regulations or orders issued pursuant thereto, shall be
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than twenty-five dollars nor more
than two hundred dollars, and each day’s violation shall
constitute a separate offense. In addition thereto, the
state board of health or the state director of health, or
his authorized representative may seek injunctive relief
in the circuit court of the county in which all or part
of the public water system is situated for threatened or
continuing violations. For a willful violation of this
section, or of any of the regulations or orders issued
thereunder, an individual, partnership, association,
syndicate, company, firm, trust, corporation, govern-
ment corporation, institution, department, division,
bureau, ageney, federal agency, or entity recognized by
law, upon a finding thereof by the circuit court of the
county in which the violation occurs, shall be subject to
a civil penalty of not more than five thousand dollars,
and each day’s viclation shall be grounds for a separate
penalty.

All regulations authorized under this section shall be
promulgated by legislative rules in accordance with the
provisions of article three, chapter twenty-nine-a of this
code.

CHAPTER 60

{Com. Sub. for S. B. 295—By Senalors Tonkovich, Mr. President, and Boettner)

[Passed March 12, 1987: in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section five, article five-i,

chapter sixteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to rules and regulations for consent to hospice services.

Be it enacted by the Legislature of West Virginia:

That section five, article five-i, chapter sixteen of the code
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of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 51. HOSPICE LICENSURE ACT.
§16-51-5. State board of health to establish rules and

oo ~ID U W~

regulations.

The state board of health, after soliciting the advice
and recommendations of the West Virginia continuum
of care board, shall promulgate reasonable rules anfi
regulations for the licensure of hospice programs as it
finds necessary in order to ensure adequate care,

treatment, health, safety, welfare and comfort of hospice
patients.

Such regulations shall provide that for purposes of
hospice services, including medicare reimbursement for
such services, where there has been no adjudication of
incompetence of a terminally ill patient and where there
is no durable power of attorney for such patient but
where such patient is unable to execute an election for
hospice services due to physical or mental incapacity as
documented in such patient’s health care records by two
physicians licensed to practice medicine and surgery in
this state, the following persons shall be deemed the
patient’s representative, and authorized to consent to
hospice services for such patient, and in the order of
priority set forth below:

(1) The patient’s spouse;

(2) An adult child of the patient;

(3) A parent of the patient;

(4) An adult sibling of the patient;

(5) The nearest living relative of the patient:

Provided, That there is no reason to believe that
hospice services are contrary to the terminally ill
patient’s religious beliefs and no actual notice of
opposition by a member of the same or a prior class.

These rules and regulations shall alse include, but not
be limited to:
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(a) The qualifications and supervision of licensed and
nonlicensed personnel;

(b)' The provision and coordination of inpatient care
and in-home treatment services, including the develop-
ment of a written plan of care;

_(c) The management, operation, staffing and equip-
ping of the hospice program;

(d) The clinical and business records kept by the
hospice;

(e) The procedures for the review of utilization and
quality of patient care; and

(f) Such other requirements as the board of health
determines to be appropriate.

-

CHAPTER 61

(Com. Sub. for H. B. 2342—By Delegate Knight)

[Passed March 14. 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to repeal section six, article twenty-nine-b, chapter

sixteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; to amend and reenact
sections two, four, five and seven, article two-d; to
further amend said article two-d by adding thereto a
new section, designated section five-a; to amend and
reenact sections eleven, nineteen, twenty, twenty-one
and twenty-eight, article twenty-nine-b, all of said
chapter sixteen, all relating to continuing and reestab-
lishing the health care cost review authority with
certain modifications in its functions; definitions;
deleting certain references to federal act; changing
expenditure minimums for certificate of need review;
allowing certain exemptions from certificate of need
review; charging of fees for certain requests for
certificate of need review; certificate of need fund;
transferring health planning funections to the depart-
ment of health; state health plan; creating health care
planning council; eliminating health care cost review



194 HEALTH [Ch. 61

council; regional health advisory councils; temporary
moratorium on construction of long-term care beds;
rate-setting powers; automatic approval of rate in-
creases under certain circumstances; procedure for
obtaining adjustments and revisions of rate schedules;
permitting immediate implementation of temporary
rate change in certain cases; and termination date.

Be 1t enacted by the Legislature of West Virginia:

That section six, article twenty-nine-b, chapter sixteen of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be repealed; that sections two, four, five and
seven, article two-d be amended and reenacted; that article
two-d be further amended by adding thereto a new section,
designated section five-a; that sections eleven, nineteen,
twenty, twenty-one and twenty-eight, article twenty-nine-b, all

of said chapter sixteen, be amended and reenacted, all to read
as follows:

Article.
2D. Certificate of Need.
29B. West Virginia Health Care Cost Review Authority.

ARTICLE 2D. CERTIFICATE OF NEED.

§16-2D-2.  Definitions.

§16-2D-4. Exemptions from certificate of need program.

§16-2D-5. Powers and duties of state health planning and development
agency.

§16-2D-5a. Health care planning council; state health plan; regional health
advisory councils.

§16-2D-7. Procedures for certificate of need review.

§16-2D-2. Definitions.

1 As used in this article, unless otherwise indicated by
the context;:

(a) “Affected person” means:
(1) The applicant;

consumers;

(3) Any individual residing within the geographic
area served or to be served by the applicant;

9 (4) Any individual who regularly uses the health care
0 facilities within that geographic area;

2
3
4
5 (2) An agency or organization representing
6
7
8

1
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(5) The health care facilities which provide services
similar to the services of the facility under review and
which will be significantly affected by the proposed
project:

(6) The health care facilities which, prior to receipt
by the state agency of the proposal being reviewed, have
formally indicated an intention to provide similar
services in the future;

(7) Third party payers who reimburse health care
facilities similar to those proposed for services;

(8) Any agency which establishes rates for health care
facilities similar to those proposed; or

(9) Organizations representing health care providers.

(b) “Ambulatory health care facility” means a facility
which is free-standing and not physically attached to a
health care facility and which provides health care to
noninstitutionalized and nonhomebound persons on an
outpatient basis. This definition does not include the
private office practice of any one or more health
professionals licensed to practice in this state pursuant
to the provisions of chapter thirty of this code: Provided,
That such exemption from review of private office
practice shall not be construed to include such practices
where major medical equipment otherwise subject to
review under the provisions of this article is acquired,
offered or developed.

(¢) “Ambulatory surgical facility” means a facility
which is free-standing and not physically attached to a
health care facility and which provides surgical treat-
ment to patients not requiring hospitalization. This
definition does not include the private office practice of
any one or more health professionals licensed to practice
surgery in this state pursuant to the provisions of
chapter thirty of this code: Provided, That such exemp-
tion from review of private office practice shall not be
construed to include such practices where major
medical equipment otherwise subject to review under
the provisions of this article is acquired, offered or
developed.
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(d) “Applicant” means: (1) The governing body or the
person proposing a new institutional health service who
is, or will be, the health care facility licensee wherein
the new institutional health service is proposed to be
located, and (2) in the case of a proposed new institu-
tional health service not to be located in a licensed
health care facility, the governing body or the person
proposing to provide such new institutional health
service. Incorporators or promoters who will not
constitute the governing body or persons responsible for

the new institutional health service may not be an
applicant.

(e) “Bed capacity” means the number of beds for
which a license is issued to a health care facility, or, if
a facility is unlicensed, the number of adult and
pediatric beds permanently staffed and maintained for
immediate use by inpatients in patient rooms or wards.

(f) “Capital expenditure” means an expenditure:
(1) Made by or on behalf of a health care facility; and

(2) (A) Which (i) under generally accepted accounting
principles is not properly chargeable as an expense of
operation and maintenance, or (ii) is made to obtain
either by lease or comparable arrangement any facility
or part thereof or any equipment for a facility or part;
and (B) which (i) exceeds the expenditure minimum, or
(ii) is a substantial change to the bed capacity of the
facility with respect to which the expenditure is made,
or (iii) is a substantial change to the services of such
facility. For purposes of part (i), subparagraph (B),
subdivision (2} of this definition, the cost of any studies,
surveys, designs, plans, working drawings, specifica-
tions, and other activities, including staff effort and
consulting and other services, essential to the acquisi-
tion, improvement, expansion, or replacement of any
plant or equipment with respect to which an expendi-
ture described in subparagraph (B), subdivision (2) of
this definition is made shall be included in determining
if such expenditure exceeds the expenditure minimum.
Donations of equipment or facilities to a health care
facility which if acquired directly by such facility would
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be subject to review shall be considered capital expen-
ditures, and a transfer of equipment or facilities for less
than fair market value shall be considered a capital
expenditure for purposes of such subdivisions if a
transfer of the equipment or facilities at fair market
value would be subject to review. A series of expendi-
tures, each less than the expenditure minimum, which
when taken together are in excess of the expenditure
minimum, may be determined by the state agency to be
a single capital expenditure subject to review. In
making its determination, the state agency shall
consider: Whether the expenditures are for components
of a system which is required to accomplish a single
purpose; whether the expenditures are to be made over
a two-year period and are directed towards the accomp-
lishment of a single goal within the health care facility’s
long-range plan; or, whether the expenditures are to be
made within a two-year period within a single depart-
ment such that they will constitute a significant
modernization of the department.

(g) “Expenditure minimum” means one million
dollars for the twelve-month period beginning the first
day of October, one thousand nine hundred eighty-seven.
For each twelve-month period thereafter, the state
agency may, by regulations adopted pursuant to section
eight of this article, adjust the expenditure minimum to
reflect the impact of inflation.

(h) “Health,” used as a term, includes physical and
mental health.

(i) “Health care facility” is defined as including
hospitals, skilled nursing facilities, kidney disease
treatment centers, including free-standing hemodialysis
units, intermediate care facilities, ambulatory health
care facilities, ambulatory surgical facilities, home
health agencies, rehabilitation facilities and health
maintenance organizations; community mental health
and mental retardation facilities, whether under public
or private ownership, or as a profit or nonprofit
organization and whether or not licensed or required to
be licensed in whole or in part by the state. For purposes
of this definition, “community mental health and mental
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retardation facility” means a private facility which
provides such comprehensive services and continuity of
care as emergency, outpatient, partial hospitalization,
inpatient and consultation and education for individuals
with mental illness, mental retardation or drug or
alcohol addiction.

(j) “Health care provider” means a person, partner-
ship, corporation, facility or institution licensed or
certified or authorized by law to provide professional
health care service in this state to an individual during
that individual’s medical care, treatment or
confinement.

(k) “Health maintenance organization” means a
public or private organization, organized under the laws
of this state, which:

(1) Is a qualified health maintenance organization
under Section 1310(d) of the Public Health Service Act,
as amended, Title 42 United States Code Section 300e-
9(d); or

(2) (A) Provides or otherwise makes available to
enrolled participants health care services, including
substantially the following basic health care services:
Usual physician services, hospitalization, laboratory, X
ray, emergency and preventive services and out-of-area
coverage; and

(B) Is compensated except for copayments for the
provision of the basic health care services listed in
subparagraph (2)(A), subdivision (m) of this definition
to enrolled participants on a predetermined periodic
rate basis without regard to the date the health care
services are provided and which is fixed without regard
to the frequency, extent or kind of health service
actually provided; and

(C) Provides physicians’ services primarily (i) directly
through physicians who are either employees or
partners of such organization, or (ii} through arrange-
ments with individual physicians or one or more groups
of physicians organized on a group practice or individ-
ual practice basis.
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(1) “Health services” means clinically related preven-
tive, diagnostic, treatment or rehabilitative services,
inclpding alcohol, drug abuse and mental health
services.

(m) “Home health agency” is an organization primar-
ily engaged in providing directly or through contract
arrangements, professional nursing services, home
health aide services, and other therapeutic and related
services including, but not limited to, physical, speech
and occupational therapy and nutritional and medical
social services to persons in their place of residence on
a part-time or intermittent basis.

(n) “Hospital” means an institution which is primarily
engaged in providing to inpatients, by or under the
supervision of physicians, diagnostic and therapeutic
services for medical diagnosis, treatment, and care of
injured, disabled or sick persons, or rehabilitation
services for the rehabilitation of injured, disabled or sick
persons. This term also includes psychiatric and
tuberculosis hospitals.

(0) “Intermediate care facility” means an institution
which provides, on a regular basis, health-related care
and services to individuals who do not require the
degree of care and treatment which a hospital or skilled
nursing facility is designed to provide, but who, because
of their mental or physical condition require health-
related care and services above the level of room and
board.

(p) “Long-range plan” means a document formally
adopted by the legally constituted governing body of an
existing health care facility or by a person proposing a
new institutional health service. Each long-range plan
shall consist of the information required by the state
agency in regulations adopted pursuant to section eight
of this article.

(q) “Major medical equipment” means a single unit of
medical equipment or a single system of components
with related functions which is used for the provision
of medical and other health services and which costs in
excess of seven hundred fifty thousand dollars, except
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that such term does not include medical equipment
acquired by or on behalf of a clinical laboratory to
provide clinical laboratory services if the clinical
laboratory is independent of a physician’s office and a
hospital and it has been determined under Title XVIII
of the Social Security Act to meet the requirements of
paragraphs ten and eleven of Section 1861(s) of such act,
Title 42 United States Code Sections 1395x (10) and (11).
In determining whether medical equipment costs more
than seven hundred fifty thousand dollars, the cost of
studies, surveys, designs, pilans, working drawings,
specifications, and other activities essential to the
acquisition of such equipment shall be included. If the
equipment is acquired for less than fair market value,
the term “cost” includes the fair market value.

(r) “Medically underserved population” means the
population of an urban or rural area designated by the
state agency as an area with a shortage of personal
health services or a population having a shortage of such
services, after taking into account unusual local condi-
tions which are a barrier to accessibility or availability
of such services. Such designation shall be in regulations
adopted by the state agency pursuant to section eight of
this article, and the population so designated may
include the state’'s medically underserved population
designated by the Federal Secretary of Health and
Human Services under Section 330(b)(3) of the Public
Health Service Act, as amended, Title 42 United States
Code Section 254(b)8).

(s) “New institutional health service” means such
service as described in section three of this article.

(t) “Offer” when used in connection with health
services, means that the health care facility or health
maintenance organization holds itself out as capable of
providing, or as having the means for the provision of,
specified health services.

(u) “Person” means an individual, trust, estate,
partnership, committee, corporation, association and
other organizations such as joint-stock companies and
insurance companies, a state or a political subdivision
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or instrumentality thereof or any legal entity recognized
by the state.

(v) “Physician” means a doctor of medicine or osteo-
pathy legally authorized to practice medicine and
surgery by the state.

(w) “Proposed new institutional health service” means
such service as described in section three of this article.

(x) “Psychiatric hospital” means an institution which
primarily provides to inpatients, by or under the
supervision of a physician, specialized services for the
diagnosis, treatment and rehabilitation of mentally ill
and emotionally disturbed persons.

(y) “Rehabilitation facility” means an inpatient
facility which is operated for the primary purpose of
assisting in the rehabilitation of disabled persons
through an integrated program of medical and other
services which are provided under competent profes-
sional supervision.

(z) “Review agency” means an agency of the state,
designated by the governor as the agency for the review
of state agency decisions.

(aa) “Skilled nursing facility” means an institution or
a distinct part of an institution which is primarily
engaged in providing to inpatients skilled nursing care
and related services for patients who require medical or
nursing care, or rehabilitation services for the rehabil-
itation of injured, disabled or sick persons.

(bb) “State agency” means the health care cost review
authority created, established, and continued pursuant
to article twenty-nine-b of this chapter.

(cc) “State health plan” means the document approved
by the governor after preparation by the former
statewide health coordinating council, or that document
as approved by the governor after amendment by the
health care planning council.

(dd) “Health care planning council” means the body
established by section five-a of this article to participate
in the preparation and amendment of the state health
plan and to advise the state agency.
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(ee) “Substantial change to the bed capacity” of a
health care facility means a change, with which a
capital expenditure is associated, in any two-year period
of ten or more beds or more than ten percent, whichever
is less, of the bed capacity of such facility that increases
or decreases the bed capacity, or relocates beds from one
physieal facility or site to another, but does not include
a change by which a health care facility reassigns
existing beds as swing beds between acute care and
long-term care categories. A series of changes to the bed
capacity of a health care facility in any two-year period,
each less than ten beds or ten percent of the bed capacity
of such facility, but which when taken together comprise
ten or more beds or more than ten percent of the bed
capacity of such facility, whichever is less, is a substan-
tial change to the bed capacity.

(ff) “Substantial change to the health services” of a
health care facility means the addition of a health
service which is offered by or on behalf of the health
care facility and which was not gffered by or on behalf
of the facility within the twelve-month period before the
month in which the service is first offered, or the
termination of a health service which was offered by or
on behalf of the facility, but does not include the
providing of hospice care, ambulance service, wellness
centers or programs, adult day care, or respite care by
acute care facilities.

(gg) “To develop,” when used in connection with
health services, means to undertake those activities
which upon their completion will result in the offer of
a new institutional health service or the incurring of a

financial obligation, in relation to the offering of such
a service.

§16-2D-4. Exemptions from certificate of need program.

D W=

(a) Except as provided in subdivision (h), section three
of this article, nothing in this article or the rules and
regulations adopted pursuant to the provisions of this
article may be construed to authorize the licensure,
supervision, regulation or control in any manner of: (1)
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Private office practice of any one or more health
professionals licensed to practice in this state pursuant
to the provisions of chapter thirty of this code: Provided,
That such exemption from review of private office
practice shall not be construed to include such practices
where major medical equipment otherwise subject to
review under the provisions of this article is acquired,
offered or developed; (2) dispensaries and first-aid
stations located within business or industrial establish-
ments maintained solely for the use of employees:
Provided, however, That such facility does not contain
inpatient or resident beds for patients or employees who
generally remain in the facility for more than twenty-
four hours; (3) establishments, such as motels, hotels and
boardinghouses, which provide medical, nursing person-
nei and health related services; and (4) the remedial care
or treatment of residents or patients in any home or
institution conducted only for those who rely solely upon
treatment by prayer or spiritual means in accordance
with the creed or tenets of any recognized church or
religious denomination.

(b) (1) A certificate of need is not required for the
offering of an inpatient institutional health service or
the acquisition of major medical equipment for the
provision of an inpatient institutional health service or
the obligation of a eapital expenditure for the provisions
of an inpatient institutional health service, if with
respect to 'such offering, acquisition or obligation, the
state agency has, upon application under subdivision (2),
subsection (b) of this section, granted an exemption to:

{A) A health maintenance organization or a combina-
tion of health maintenance organizations if (i) the
organization or combination of organizations has, in the
service area of the organization or the service areas of
the organizations in the combination, an enrollment of
at least fifty thousand individuals, (ii) the facility in
which the service will be provided is or will be
geographically located so that the service will be
reasonably accessible to such enrolled individuals, and
(iii) at least seventy-five percent of the patients who can
reasonably be expected to receive the institutional
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health service will be individuals enrolled with such
organizalion or organizations in the combination;

(B} A health care facility if (i) the facility primarily
provides or will provide inpatient health services, (ii) the
facility is or will be controlled, directly or indirectly, by
a health maintenance organization or a combination of
health maintenance organizations which has, in the
service area of the organization or service areas of the
organizations in the combination, an enrollment of at
least fifty thousand individuals, (iii) the facility is or will
be geographically located so that the service will be
reasonably accessible to such enrolled individuals, and
(iv) at least seventy-five percent of the patients who can
reasonably be expected to receive the institutional
health service will be individuals enrolled with such
organization or organizations in the combination; or

(C) A health care facility, or portion thereof, if (i) the
facility is or will be leased by a health maintenance
organization or combination of health maintenance
organizations which has, in the service area of the
organization or the service areas of the organizations in
the combination, an enrollment of at least fifty thousand
individuals and on the date the application is submitted
under subdivision (2), subsection (b) of this section, at
least fifteen years remain in the term of the lease, (ii)
the facility is or will be geographically located so that
the service will be reasonably accessible to such enrolled
individuals, and (iii) at least seventy-five percent of the
patients who can reasonably be expected to receive the
new institutional health service will be individuals
enrolled with such organization.

(2) (A) A health maintenance organization, combina-
tion of health maintenance organizations, or other health
care facility is not exempt under subdivision (1),
subsection (b) of this section from obtaining a certificate
of need unless:

(i) It has submitted, at such time and in such form
and manner as the state agency shall prescribe, an
application for such exemption to the state agency;

(ii) The application contains such information respect-
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ing the organization, combination or facility and the
proposed offering, acquisition or obligation as the state
agency may require to determine if the organization or
combination meets the requirements of subdivision (1),
subsection (b) of this section or the facility meets or will
meet such requirements; and

(iii) The state agency approves such application.

(B) The state agency shall approve an application
submitted under subparagraph (A), subdivision (2),
subsection (b) of this section, if it determines that the
applicable requirements of subdivision (1), subsection
(b) of this section, are met or will be met on the date
the proposed activity for which an exemption was
requested will be undertaken.

(3) A health care facility, or any part thereof, or
medical equipment with respect to which an exemption
was granted under subdivision (1), subsection (b) of this
section, may not be sold or leased and a controlling
interest in such facility or equipment or in a lease of
such facility or equipment may not be acquired and a
health care facility described in subparagraph (C),
subdivision (1), subsection (b) of this section, which was
granted an exemption under subdivision (1), subsection
(b) of this section, may not be used by any person other
than the lessee described in subparagraph (C), subdivi-
sion (1), subsection (b) of this section, unless:

(A) The state agency issues a certificate of need
approving the sale, lease, acquisition or use; or

(B) The state agency determines, upon application,
that the entity to which the facility or equipment is
proposed to be sold or leased, which intends to acquire
the controlling interest in or to use the facility is:

(i) A health maintenance organization or a combina-
tion of health maintenance organizations which meets
the enrollment requirements of part (i), subparagraph
(A), subdivision (1), subsection (b) of this section, and
with respect to such facility or equipment, the entity
meets the accessibility and patient enrollment require-
ments of parts (ii) and (iii), subparagraph (A), subdivi-
sion (1), subsection (b) of this section; or
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(ii) A health care facility which meets the inpatient,
enrollment and accessibility requirements of parts (i),
(ii) and (iii), subparagraph (B), subdivision (1), subsec-
tion (b) of this section and with respect to its patients
meets the enroliment requirements of part (iv), subpa-
ragraph (B), subdivision (1), subsection (b) of this
section.

(4) In the case of a health maintenance organization
or an ambulatory care facility or health care facility
which ambulatory or health care facility is controlled,
directly or indirectly, by a2 health maintenance organ-
ization or a combination of health maintenance organ-
izations, the certificate of need requirements apply only
to the offering of inpatient institutional health services,
the acquisition of major medical equipment, and the
obligation of capital expenditures for the offering of
inpatient institutional health services and then only to
the extent that such offering, acquisition or obligation

is not exempt under subdivision (1), subsection (b) of this
section.

(5) The state agency shall establish the period within
which approval or disapproval by the state agency of
applications for exemptions under subdivision (1),
subsection (b) of this section, shall be made.

(c) (1) A health care facility is not required to obtain
a certificate of need for the acquisition of major medical
equipment to be used solely for research, the addition
of health services to be offered solely for research, or the
obligation of a capital expenditure to be made solely for
research if the health care facility provides the notice
required in subdivision (2), subsection (c) of this section,
and the state agency does not find, within sixty days
after it receives such notice, that the acquisition,
offering or obligation will, or will have the effect to:

(A) Affect the charges of the facility for the provision
of medical or other patient care services other than the
services which are included in the research;

(B) Result in a substantial change to the bed capacity
of the facility; or
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state agency finds, within thirty days after the date it
receives a notice in accordance with subdivision (2),
subsection (d) of this section, with respect to such
acquisition, that the services or bed capacity of the
facility will be changed by reason of said acquisition.

(2) Before any person enters into a contractual
arrangement to acquire an existing health care facility,
such person shall notify the state agency of his or her
intent to acquire the facility and of the services to be
offered in the facility and its bed capacity. Such notice
shall be made in writing and shall be made at least
thirty days before contractual arrangements are entered
into to acquire the facility with respect to which the
notice is given. The notice shall contain all information
the state agency requires in accordance with subsections
(e) and (s), section seven of this article.

(e) The state agency shall adopt regulations, pursuant
to section eight of this article, wherein criteria are
established to exempt from review the addition of
certain health services, not associated with a capital
expenditure, that are projected to entail annual operat-
ing costs of less than the expenditure minimum for
annual operating costs. For purposes of this subsection,
“expenditure minimum for annual operating costs”
means five hundred thousand dollars for the twelve-
month period beginning the first day of October, one
thousand nine hundred eighty-five, and for each twelve-
month period thereafter, the state agency may, by
regulations adopted pursuant to section eight of this
article, adjust the expenditure minimum for annual
operating costs to reflect the impact of inflation.

(f) The state agency may adopt regulations pursuant
to section eight of this article to specify the circumstan-
ces under which and the procedures by which a
certificate of need may not be required for the obligation
of a capital expenditure to acquire, either by purchase
or under lease or comparable arrangement, major
medical equipment which merely replaces medical
equipment which is already owned by the health care
facility and which has become outdated, worn-out or
obsolete.
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(g) The state agency may adopt regulations pursuant
to section eight of this article to specify the circumstan-
ces under which and the procedures by which a
certificate of need may not be required for the obligation
of a capital expenditure in excess of the expenditure
minimum for certain items not directly related to the
provision of health services. The state agency shall
specify the types of items in the regulations which may
be so exempted from review.

(h) The state agency may adopt regulations pursuant
to section eight of this article to specify the circumstan-
ces under which and the procedures by which a
certificate of need may not be required for shared
services between two or more acute care facilities
providing services made available through new or
existing technology that can reasonably be mobile. The
state agency shall specify the types of items in the
regulations which may be so exempted from review.

(i) Nothing in this article shall be construed to require
the filing of a certificate of need application for any
expenditure, health service, or change in health service
which is exempt from review under this article.
However, the state agency may promulgate rules and
regulations pursuant to section eight of this article to
require the filing of a notice with the state agency by
a health care facility that proposes to make such an
expenditure, initiate a health service, or effect a change
in a health service for which the health care facility
claims an exemption from review. The state agency
shall, within ten days of a receipt of such notice, make
one of the following responses:

(1) Accept the claim of exemption;

(2) Require the health care facility to furnish the state
agency with additional information;

(3) Reject the claim of exemption; or

(4) Determine that a certificate of need application is
necessary for a review of the proposed expenditure, new
health serviee, or change in a health service in order to
determine if the claim of exemption may be upheld:
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Provided, That when a new health service is proposed
to be developed, the state agency shall, within the ten
days of receipt of the required notice, determine
whether or not economic and geographic factors within
the geographic area of the proposed addition to service
are such that the proposed new health service will be
offered in competition with other health care facilities
providing the same or similar service. In the event that
an affirmative determination is made on the issue of
competition, then the state agency shall require a
certificate of need application for the proposed new
health service. ’

§16-2D-5. Powers and duties of state health planning and

0O =3 Ui GO

development agency.

(a) The state agency is hereby empowered to admin-
ister the certificate of need program as provided by this
article.

(b) The state agency shall cooperate with the health
care planning council in developing rules and regula-
tions for the certificate of need program to the extent
appropriate for the achievement of efficiency in their
reviews and consistency in criteria for such reviews.

(¢) The state agency may seek advice and assistance
of other persons, organizations, and other state agencies
in the performance of the state agency’s responsibilities
under this article.

(d) For health services for which competition approp-
riately allocates supply consistent with the state health
plan, the state agency shall, in the performance of its
functions under this article, give priority, where
appropriate to advance the purposes of quality assu-
rance, cost effectiveness and access, to actions which
would strengthen the effect of competition on the supply
of such services,

(e) For health services for which competition does not
or will not appropriately allocate supply consistent with
the state health plan, the state agency shall, in the
exercise of its functions under this article, take actions,
where appropriate to advance the purposes of quality
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assurance, cost effectiveness and access and the other
purposes of this article, to allocate the supply of such
services.

(f) The state agency is hereby empowered to order a
moratorium upon the processing of an application or
applications for the acquisition of major medical
equipment filed pursuant to section three of this article
and considered by the agency to be new medical
technology, when criteria and guidelines for evaluating
the need for such new medical technology have not yet
been adopted. Such moratoriums shall be declared by
a written order which shall detail the circumstances
requiring the moratorium. Upon the adoption of criteria
for evaluating the need for the new medical technology
affected by the moratorium, or ninety days from the
declaration of a moratorium, whichever is less, the
moratorium shall be declared to be over and affected
applications shall be processed pursuant to section six
of this article.

(g) Notwithstanding the provisions of section seven of
this article, the state agency may charge a fee for the
filing of any application, the filing of any notice in lieu
of an application, the filing of any exemption determi-
nation request, or the filing of any request for a
declaratory ruling. The fees charged may vary accord-
ing to the type of matter involved, the type of health
service or facility involved, or the amount of capital
expenditure involved. The state agency shall implement
this subsection by filing procedural rules pursuant to
chapter twenty-nine-a of this code. The fees charged
shall be deposited into a special fund known as the
certificate of need program fund to be expended for the
purposes of this article.

(h) No additional intermediate care facility/skilled
nursing facility (ICF/SNF) nursing home beds shall be
granted a certificate of need, except for applicants
which have filed letters of intent or applications for
certificates of need for such facilities prior to the
fifteenth day of March, one thousand nine hundred
eighty-seven, and except in the case of facilities designed
to replace existing beds in unsafe or substandard
existing facilities.
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§16-2D-5a. Health care planning council; state health
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plan; regional health advisory councils.

(a) The department of health shall be responsible for
coordinating and developing the health planning
research efforts of the state and for all amendments,
revisions and updates of the state health plan referred
to herein.

(b) There is hereby created a fifteen member health
care planning council, whose purpose is to give input
and direction to the health care cost review authority
and to the West Virginia department of health in the
state health planning process and annual updates of the
state health plan.

{c) The state health plan heretofore approved by the
governor shall remain in effeet until replaced or
modified as follows: The department of health shall
prepare a draft of all amendments to the state health
plan and shall transmit the drafts to the council and to
the state agency. The state agency may present amend-
ments to the department of health proposal to the
council for consideration. The council shall then hold
public hearings on each amendment as prepared by the
department of health. Following the public hearings, the
council may amend the proposal and, if the proposed
amendment is approved by a majority of the council, the
council shall submit the proposed amendment to the
governor for his approval.

(d) The state health plan shall deseribe those institu-
tional health services which entail annual operating cost
in excess of the expenditure minimum for annual
operating costs which are needed to provide for the well-
being of persons receiving care within the state. At a
minimum, these shall include acute inpatient (including
psychiatric inpatient, obstetrical inpatient, and neonatal
inpatient), rehabilitation, and long-term care services.
The state health plan shall also describe other health
services needed to provide for the well-being of persons
receiving care within the state, including, at a min-
imum, preventive, ambulatory, and home health servi—
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ces and treatment for alechol and drug abuse. The state
health plan shall also describe the number and type of
resources, including facilities, personnel, major medical
equipment, and other resources required to meet the
goal of the plan and shall state the extent to which
existing health care facilities are in need of moderniza-
tion, conversion to other uses, or closure and the extent
to which new health care facilities need to be con-
structed or acquired. Finally, the state health plan shall
contain a detailed statement of goals.

(e) The health care planning council shall be com-
posed of the director of the West Virginia department
of health, the commissioner of the West Virginia
department of human services, the commissioner of
insurance, the chairman of the public employees
insurance board, the chairman of the West Virginia
health care cost review authority, and the executive
director of the commmission on aging by virtue of their
appointive office; five public members, who shall consist
of one representative of senior citizens, one representa-
tive of labor, one representative of business, one
representative of the health insurance industry, one
representative from regional health advisory councils
who shall be nominated by the regional health advisory
councils; and four representatives of the health care
industry, one of whom shall represent physicians, one of
whom shall represent registered nurses, one of whom
shall represent the long term care industry, and one of
whom shall represent hospitals. The members shall be
appointed by the governor with the advice and consent
of the senate. Appointment of members of the health
care planning council shall be made with due diligence
to ensure membership thereon by persons representing
cultural, demographic and ethniec segments of the
population of this state. Lay and professional members
of the health care planning council shall be appointed
for terms of three years each, except that of those first
appointed, three members shall be appointed for terms
of one year, three members for terms of two years and
three members for terms of three years, and each shall
be eligible for reappointment to a subsequent three-year
term. Vacancies shall be filled in the same manner as
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the original appointments for the duration of the
unexpired term.

(f) The presence of a majority of the members of the
health care planning council shall constitute a quorum
for the transaction of business. The health care planning
council shall elect a chairman, vice chairman, and such
other officers as it shall deem necessary who shall serve
at the will and pleasure of the members. The health care
planning council shall meet no less than four times
during the calendar year, and additional meetings shall

be held upon call of the chairman or a majority of the
members.

(2) The health care planning council members shall
be reimbursed for expenses necessary to carry out their
responsibilities and for reasonable travel expenses to
attend health care planning council meetings.

{h) The health care cost review authority shall
transmit to the department of health such data, records,
reports, analyses and summaries filed, collected and
developed by the authority as are necessary to health

planning functions or related to health planning
activities.

(i) In recognition of the importance of local commun-
ity involvement in health planning and development
efforts, each planning and development council region
of the state shall have a regional health advisory council
which shall meet at least quarterly and shall review
health care needs and organize public hearings on the
health care issues within the region. Regional health
advisory councils shall regularly report to the health
care planning council regarding recommendations on
health care needs and concerns in their respective
regions. Regional health advisory councils shall be
provided sufficient staff by the department of health to
carry out their responsibility under this article. The
department of health shall arrange for an annual
meeting of the regional health advisory councils for
purposes of exchanging information, continuing educa-
tion and electing a regional health advisory council
representative to serve on the health care planning
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council. Each regional health advisory council shall
consist of members from each county within the region,
which members shall be appointed by the respective
county commissions. One representative appointed from
each county shall be actively involved in health care
delivery in the county which such member is appointed,
and two representatives from each county within the
region shall have no direct affiliation with any health
care provider and shall be consumers of health care
services. No more than two members appointed from
each county may be from the same political party. The
presence of a majority of members at regional health
advisory council meetings shall constitute a quorum for
purposes of transacting business.

(J) The council shall make its own report to the state
agency, the governor and the Legislature within thirty
days of the close of each fiscal year. This report shall
include summaries of all meetings of the council and any
public comments on decisions, together with any
suggestions and policy recommendations. In addition,
the council shall make a study of the impact of the
moratorium imposed by subsection (h), section five of
this article as to its effects on the long-term care
availability and accessibility and report to the Legisla-
ture on or before the first day of January, one thousand
nine hundred eighty-eight.

(k) In the event that the health planning function
established by this section is not funded through the
general revenue fund, the state agency will provide, on
an annual basis, through interagency transfer to the
department of health the sum of two hundred thousand
dollars for health planning programs described herein.

(1) The department of health shall promulgate rules
and regulations in accordance with chapter twenty-nine-
a to further implement the provisions of this section.

§16-2D-7. Procedures for certificate of need reviews.

1
2
3
4

(a) Prior to submission of an application for a
certificate of need, the state agency shall require the
submission of long-range plans by health care facilities
with respect to the development of proposals subject to
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review under this article. The plans shall be in such

form and contain such information as the state agency
shall require.

(b) An application for a certificate of need shall be
submitted to the state agency prior to the offering or
development of all new institutional services within this
state. Persons proposing new institutional health
services shall submit letters of intent not less than
fifteen days prior to submitting an application. The
letters of intent shall be of such detail as specified by
the state agency.

(¢) The state agency may adopt regulations pursuant
to section eight of this article for:

(1) Provision for applications to be submitted in
accordance with a timetable established by the state
agency;

(2) Provision for such reviews to be undertaken in a
timely fashion; and

(3) Except for proposed new institutional health
services which meet the requirements for consideration
under subsection (g), section nine of this article with
regard to the elimination or prevention of certain
imminent safety hazards or to comply with certain
licensure or accreditation standards, provision for all
completed applications pertaining to similar types of
services, facilities or equipment to be considered in
relation to each other, at least three times a year.

(d) An application for a certificate of need shall
specify the time the applicant will require to make such
service or equipment available or to obligate such
expenditure and a timetable for making such service or
equipment available or obligating such expenditure.

(e) The application shall be in such form and contain
such information as the state agency shall establish by
rule or regulation, but requests for information shall be
limited to only that information which is necessary for
the state agency to perform the review.

(f) Within fifteen days of receipt of application, the
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state agency shall determine if the application is
;omp]ete. The state agency may request additional
information from the applicant.

(2) The state agency shall provide timely written
notice to the applicant and to all affected persons of the
beginning of the review, and to any person who has
asked the state agency to place the person’s name on a
mailing list maintained by the state agency. Notification
shall include the proposed schedule for review, the
period within which a public hearing during the course
of the review may be requested by affected persons,
which period may not be less than thirty days from the
date of the written notification of the beginning of the
review required by this section, and the manner in
which notification will be provided of the time and place
of any public hearing so requested. For the purposes of
this subsection, the date of notification is the date on
which the notice is sent or the date on which the notice
appears in a newspaper of general circulation, whi-
chever is later.

(h) Written notification to members of the public and
third-party payers may be provided through newspap-
ers of general circulation in the applicable health
service area and publie information channels; notifica-
tion to all other affected persons shall be by mail which
may be as part of 2 newsletter.

(i) If, after a review has begun, the state agency
requires the person subject to the review to submit
additional information respecting the subject of the
review, such person shall be provided at least fifteen
days to submit the information and the state agency
shall, at the request of such person, extend the review
period by fifteen days. This extension applies to all other
applications which have been considered in relation to
the application for which additional information is
required.

(j) The state agency shall adopt schedules for reviews
which provide that no review may, to the extent
practicable, take longer than ninety days from the date
that notification, as described under subsection (g) of
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this section, is sent to the applicant to the date of the
final decision of the state agency, and in the case of
expedited applications, may by regulations adopted
pursuant to section eight of this article provide for a
shortened review period.

(k) The state agency shall adopt criteria for determin-
ing when it would not be practicable to complete a
review within ninety days.

(1) The state agency shall provide a public hearing in
the course of agency review if requested by any affected
person and the state agency may on its own initiate such
a public hearing.

(1) The state agency shall, prior to such hearing,
provide notice of such hearing and shall eonduct such
hearing "in aceordance with administrative hearing
requirements in article five, chapter twenty-nine-a of
this code, and its procedure adopted pursuant to this
section.

(2) In a hearing any person has the right to be
represented by counsel and to present oral or written
arguments and evidence relevant to the matter which
is the subject of the hearing. Any person affected by the
matter which is the subject of the hearing may conduct
reasonable questioning of persons who make factual
allegations relevant to such matter.

(3) The state agency shall maintain a verbatim record
of the hearing.

(4) After the commencement of a hearing on the
applicant’s application and before a decision is made
with respect to it, there may be no ex parte contacts
between (a) the applicant for the certificate of need, any
person acting on behalf of the applicant or holder of a
certificate of need, or any person opposed to the issuance
of a certificate for the applicant and (b) any person in
the state agency who exercises any responsibility
respecting the application.

(5) The state agency may not impose fees for such a
public hearing.
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(m) If a public hearing is not conducted during the
review of a new institutional health service, the state
agency may, by regulations adopted pursuant to section
eight of this article, provide for a file closing date
during the review period after which date no other
factual information or evidence may be considered in
the determination of the application for the certificate
of need. A detailed itemization of documents in the state
agency file on a proposed new institutional health
service shall, on request, be made available by the state
agency at any time before the file closing date.

(n) The extent of additional information received by
the state agency from the applicant for a certificate of
need after a review has begun on the applicant’s
proposed new institutional health service, with respect
to the impact on such new institutional health service
and additional information which is received by the
state agency from the applicant, may be cause for the
state agency to determine the application to be a new
proposal, subject to a new review cyele.

(0) The state agency shall in timely fashion notify,
upon request, providers of health services and other
persons subject to review under this article of the status
of the state agency review of new institutional health
services subject to review, findings made in the course
of such review, and other appropriate information
respecting such review,

(p) The state agency shall prepare and publish, at
least annually, reports of reviews completed and being
conducted, with general statements about the status of
each review still in progress and the findings and
rationale for each completed review since the publica-
tion of the last report.

(@) The state agency shall provide for access by the
general public to all applications reviewed by the state
agency and to all other pertinent written materials
essential to agency review.

(r) (1) Any person may request in writing a public
hearing for purposes of reconsideration of a state agency
decision. No fees may be imposed by the state agency
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for the hearing. For purposes of this section, a request
for a public hearing for purposes of reconsideration
shall be deemed to have shown good cause if, in a
detailed statement, it:

(A) Presents significant, relevant information not
previously considered by the state agency, and demon-
strates that with reasonable diligence the information
could not have been presented before the state agency
made its decision;

(B) Demonstrates that there have been significant
changes in factors or circumstances relied upon by the
state agency in reaching its decision;

(C) Demonstrates that the state agency has materially
failed to follow its adopted procedures in reaching its
decision; or

(D) Provides such other bases for a public hearing as
the state agency determines constitutes good cause.

(2) To be effective, a request for such a hearing shall
be received within thirty days after the date upon which
all parties received notice of the state agency decision,
and the hearing shall commence within thirty days of
receipt of the request.

(3) Notification of such public hearing shall be sent,
prior to the date of the hearing, to the person requesting
the hearing, the person proposing the new institutional
health service, and shall be sent to others upon request.

(4) The state agency shall hold public reconsideration
hearings in accordance with the provisions for adminis-
trative hearings contained in:

(A) Its adopted procedures;

(B) Ex parte contact provisions of subdivision (4),
subsection (1) of this section; and

(C) The administrative procedures for contested cases
contained in article five, chapter twenty-nine-a of this
code.

(5) The state agency shall make written findings
which state the basis for its decision within forty-five
days after the conclusion of such hearing.
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(6) A decision of the state agency following a recon-
sideration hearing shall be considered a decision of the
state ageney for purposes of sections nine and ten of this
article and for purposes of the notification of the status
of review, findings and annual report provisions of
subsections (o} and (p) of this section.

(s) The state agency may adopt regulations pursuant
to section eight of this article for reviews and such
regulations may vary according to the purpose for which
a particular review is being conducted or the type of
health services being reviewed.

{t) Notwithstanding other provisions of this article,
the state agency shall adopt rules and regulations for
determining when there is an application which war-
rants expedited review. If procedures adopted by the
state agency to handle expedited applications do not
conform to the provisions of this article, such procedures
shall be approved by the federal secretary of health and
human services and shall be adopted as regulations
pursuant to section eight of this article.

ARTICLE 29B. WEST VIRGINIA HEALTH CARE COST REVIEW

AUTHORITY.

§16-29B-11. Certificate of need program.

§16-29B-19. Rate-setting powers generally.

§16-29B-20. Rate determination.

§16-29B-21, Procedure for obtaining initial rate schedule; adjustments and

revisions of rate schedules.

§16-29B-28. Termination date.
§16-29B-11. Certificate of need program.

1
2
3
4
5
6
7

§1

6-
1
2

The board shall carry out and perform all functions
set forth in article two-d of this chapter, including
review and approval or disapproval of capital expendi-
tures for health care facilities or services. In making
decisions in the certificate of need review process, the
board shall be guided by the state health plan approved
by the governor.

29B-19. Rate-setting powers generally.

(a) The board shall have power: (1) To initiate reviews
and investigations of hospital rates and establish and
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approve such rates; (2) to initiate reviews and investi-
gations of hospital rates for specific services and the
component factors which determine such rates; (3} to
initiate reviews and investigations of hospital budgets
and the specific components of such budgets; and (4) to
approve or disapprove hospital rates and budgets taking
into consideration the criteria set forth in section twenty
of this article.

(b) In the interest of promoting the most efficient and
effective use of hospital service, the board may adopt
and approve alternative methods of rate determination.
The board may also adopt methods of charges and
payments of an experimental nature which are in the

public interest and consistent with the purpose of this
article.

§16-29B-20. Rate determination.
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(a) Upon commencement of review activities, no rates
may be approved by the board nor payment be made
for services provided by hospitals under the jurisdiction
of the board by any purchaser or third-party payor to
or on behalf of any purchaser or class of purchasers
unless:

(1) The costs of the hospital’s services are reasonably
related to the services provided and the rates are
reasonably related to the costs;

(2) The rates are equitably established among all
purchasers or classes of purchasers within a hospital
without diserimination unless federal or state statutes or
regulations conflict with this requirement. Equity
among classes of purchasers may be achieved by
considering demonstrated differences in the financial
requirements of hospitals resulting from service,
coverage and payment characteristics of a class of
purchasers. The provision for differentials in rates
among classes of purchasers should be carried out in the
context of each hospital’s total financial requirements
for the efficient provision of necessary services. The
board shall institute a study of objective methods of
computing the percentage differential to be utilized for
all hospitals in determining appropriate projected gross
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revenues under subsection (b) of this section. Such study
shall include a review and determination of the relevant
and justifiable econemic factors which can be considered
in setting such differential. The differential shall be
allowed for only those activities and programs which
result in quantifiable savings to the hospital with
respect to patient care costs, bad debts, free care or
working capital, or reductions in the payments of other
payors. Kach component utilized in determining the
differential shall be individually quantified so that the
differential shall equal the value assigned to each
component. The board shall consider such matters as
coverage to individual subscribers, the elderly and small
groups, payment practices, savings in hospital adminis-
trative costs, cost containment programs and working
capital. The study shall also provide for a method of
annual recomputation of the differential and triennial
recomputation of all other components. The board may
contract with any person or entity to assist the board
in the discharge of its duties as herein stated. Whoever
obstructs any person or entity conducting a study
authorized under the provisions of this section shall be
deemed to be in violation of this article and shall be
subject to any appropriate actions, including injunctive
relief, as may be necessary for the enforcement of this
section;

(8) The rates of payment for medicaid are reasonable
and adequate to meet the costs which must be incurred
by efficiently and economically operated hospitals
subject to the provisions of this article. The rates shall
take into account the situation of hospitals which serve
disproportionate numbers of low income patients and
assure that individuals eligible for medicaid have
reasonable access, taking into account geographic
location and reasonable travel time, to inpatient hospital
services of adequate quality;

(4) The rates are equitable in comparison to prevail-
ing rates for similar services in similar hospitals as
determined by the board;

(5) In no event shall a hospital’s receipt of emergency
disaster funds from the federal government be included
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in such hospital’s gross revenues for either rate-setting
or assessment purposes.

(b) In the interest of promoting efficient and approp-
riate utilization of hospital services the board shall
review and make findings on the appropriateness of
projected gross revenues for a hospital as such revenues
relate to charges for services and anticipated incidence
of service. The board shall further render a decision as
to the amount of net revenue over expenditures that is
appropriate for the effective operation of the hospital.

(c) When applying the criteria set forth above, the
board shall consider all relevant factors including, but
not limited to, the following: The economic factors in the
hospital’s area; the hospital’s efforts to share services;
the hospital’s efforts to employ less costly alternatives
for delivering substantially similar services or produc-
ing substantially similar or better results in terms of the
health status of those served; the efficiency of the
hospital as to cost and delivery of health care; the
quality of care; occupancy level; a fair return on
invested capital, not otherwise compensated for;
whether the hospital is operated for profit or not for
profit; costs of education; and, income from any
investments and assets not associated with patient care,
including, but not limited to, parking garages, residen-
ces, office buildings, and income from foundations and
restricted funds whether or not so associated.

(d) Wages, salaries and benefits paid to or on behalf
of nonsupervisory employees of hospitals subject to this
article shall not be subject to review unless the board
first determines that such wages, salaries and benefits
may be unreasonably or uncustomarily high or low. Said
exemption does not apply to accounting and reporting
requirements contained in this article, 'nor to any that
may be established by the board. “Nonsupervisory
personnel,” for the purposes of this section, means, but
is not limited to, employees of hospitals subject to the
provisions of this article who are paid on an hourly
basis.

(e) Reimbursement of capital and operating costs for
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new services and capital projects subject to article two-
d of this chapter shall not be allowed by the board if
such costs were incurred subsequent to the eighth day
of July, one thousand nine hundred seventy-seven, unless
they were exempt from review or approved by the state
health planning and development agency prior to the
first day of July, one thousand nine hundred eighty-four,
pursuant to the provisions of article two-d of this
chapter.

(f) The board shall consult with relevant licensing
agencies and may require them to provide written
findings with regard to their statutory funections and
information obtained by them in the pursuit of those
functions. Any licensing agency empowered to suggest
or mandate changes in buildings or operations of
hospitals shall give notice to the board together with any
findings.

(g) Rates shall be set by the board in advance of the
year during which they apply except for the procedure
set forth in subsection (e¢), section twenty-one of this
article and shall not be adjusted for costs actually
incurred.

(h) All determinations, orders and decisions of the
board with respect to rates and revenues shall be
prospective in nature.

(i) No hospital may charge for services at rates in
excess of those established in accordance with the
requirements of and procedures set forth in this article.

(j) Notwithstanding any other provision of this article,
the board shall approve all requests for rate increases
by hospitals where the rate of increase in the hospital’s
gross inpatient revenues per discharge for nonmedicare
and nonmedicaid payors is equal to or less than the rate
of inflation for the hospital industry nationally as
measured by the most recent hospital market basket
component of the consumer price index as reported by
the United States bureau of labor statistics applicable
to the hospital’s fiscal year. The board may, by regula-
tion, impose reporting requirements to ensure that a
hospital does not exceed the rate of increases permitted
herein.
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§16-29B-21. Procedure for obtaining initial rate sche-
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dule; adjustments and revisions of rate
schedules.

(a) No hospital subject to this article may change or
amend its schedule of rates except in accordance with
the following procedures:

(1) Any request for a change in rate schedules or
other changes must be filed in writing to the board with
such supporting data as the hospital seeking to change
its rates considers appropriate, in the form prescribed
by the board. Upon receipt of notice, the board, if it
considers necessary, may hold a publie hearing on the
proposed change. Such hearing shall be held no later
than forty-five days after receipt of the notice. The
review of the proposed change may not exceed an overall
period of one hundred eighty days from the date of filing
to the date of the board’s order. If the board fails to
complete its review of the proposed change within the
time period specified for the review, the proposed
change shall be deemed to have been approved by the
board. Any proposed change shall go into effect upon the
date specified in the order;

(2) Each hospital shall establish, in a written report
which shall be incorporated into each proposed rate
application, that it has thoroughly investigated and
considered:

(A) The economic and social impact of any proposed
rate increase, or service decrease, on hospital cost
containment and upon health care purchasers, including
classes of purchasers, such as the elderly and low and
fixed income persons;

(B) State-of-the-art advances in health care cost
containment, hospital management and rate design, as
alternatives to or in mitigation of any rate increase, or
service decrease, which report shall describe the state-
of-the-art advances considered and shall contain specific
findings as to each consideration, including the reasons
for adoption or rejection of each;
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(C) Implementation of cost control systems, including
the elimination of unnecessary or duplicative facilities
and services, promotion of alternative forms of care, and
other cost control mechanisms;

(D) Initiatives to create alternative delivery systems;
and

(E) Efforts to encourage third-party payors, includ-
ing, but not limited to, insurers, health service, care and
maintenance organizations, to control costs, including a
combination of education, persuasion, financial incen-
tives and disincentives to control costs;

(3) In the event the board modifies the request of a
hospital for a change in its rates so that the hospital
obtains only a partial increase in its rate schedule, the
hospital shall have the right to accept the benefits of the
partial increase in rates and charge its purchasers
accordingly without in any way adversely affecting or
waiving its right to appeal that portion of the decision
and order of the board which denied the remainder of
the requested rate increase.

(b) The board shall allow a temporary change in a
hospital’'s rates which may be effective immediately
upon filing and in advance of review procedures when
a hospital files a verified claim that such temporary rate
changes are in the public interest, and are necessary to
prevent insolvency, to maintain accreditation or for
emergency repairs or to relieve undue financial hard-
ship. The verified elaim shall state the facts supporting
the hospital’'s position, the amount of increase in rates
required to alleviate the situation, and shall summarize
the overall effect of the rate increase. The claim shall
be verified by either the chairman of the hospital’s
governing body or by the chief executive officer of the
hospital.

(c) Following receipt of the verified claim for tempor-
ary relief, the board shall review the claim through its
usual procedures and standards; however, this power of
review does not affect the hospital’s ability to place the
temporary rate increase into effect immediately. The
review of the hospital’s claim shall be for a permanent
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rate increase and the board may include such other
factual information in the review as may be necessary
for a permanent rate increase review. As a result of its
findings from the permanent review, the board may
allow the temporary rate increase to become permanent,

to deny any increase at all, to allow a lesser increase,
or to allow a greater increase.

{(d) When any change affecting an increase in rates
goes into effect before a final order is entered in the
proceedings, for whatever reasons, where it deems it
necessary and practicable, the board may order the
hospital to keep a detailed and accurate account of all
amounts received by reason of the increase in rates and
the purchasers and third-party payors from whom such
amounts were received. At the conclusion of any
hearing, appeal or other proceeding, the board may
order the hospital to refund with interest to each
affected purchaser and/or third-party payor any part of
the increase in rates that may be held to be excessive
or unreasonable. In the event a refund is not practicable,
the hospital shall, under appropriate terms and condi-
tions determined by the board, charge over and amor-
tize by means of a temporary decrease in rates whatever
income is realized from that portion of the increase in

rates which was subsequently held to be excessive or
unreasonable.

(e) The board, upon a determination that a hospital
has overcharged purchasers or charged purchasers at
rates not approved by the board or charged rates which
were subsequently held to be excessive or unreasonable,
may prescribe rebates to purchasers and third-party
payors in effect by the aggregate total of the overcharge.

(f) The board may open a proceeding against any
hospital at any time with regard to compliance with
rates approved and the efficiency and effectiveness of
the care being rendered in the hospital.

§16-29B-28. Termination date.

1
2
3

After having conducted a performance and fiscal
audit through its joint committee on government
operations, pursuant to section nine, article ten, chapter
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four of this code, the Legislature hereby finds and
declares that the health care cost review authority
should be continued and reestablished. Accordingly,
notwithstanding the provisions of subsection seven,
section four, article ten, chapter four of this code, the
health care cost review authority shall continue to exist
until the first day of July, one thousand nine hundred
ninety-one,
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CHAPTER 62

(H. B. 2207—By Delegates White and Leary)

[Passed Mareh 14, 1987; in eifect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections four and five, article
twenty-nine-¢, chapter sixteen of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to the extension of the legislative task
force on uncompensated health care and medicaid
expenditures.

Be it enacted by the Legislature of West Virginia:

That sections four and five, article twenty-nine-c¢, chapter
sixteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted
to read as follows:

ARTICLE 29C. INDIGENT CARE.

§16-29C-4. Legislative study; appointment of members; expenses; reports;
termination.
§16-29C-5. Effective date and termination date.

§16-29C-4. Legislative study; appointment of members;
expenses; reports; termination,

Not later than the first day of June, one thousand nine
hundred eighty-five, the president of the Senate and
speaker of the House of Delegates of the West Virginia
Legislature shall appoint a legislative task force on
uncompensated health care and medicaid expenditures
which whall meet, study and make recommendations as
herein provided.

=1 Ot GO DN
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The task force shall be composed of three members
of the Senate appointed by the president from the
membership of the Senate standing committee on health
and human resources, three members of the House of
Delegates appointed by the speaker from the member-
ship of the House of Delegates standing committee on
health and human resources, and a number of citizens
appointed jointly by the president and speaker which,
in their discretion, adequately provides for the approp-
riate representation of the interests of the providers of
health care services, the providers of health care
insurance, state departments involved in the administra-
tion of health care and health care related programs and
the citizens of this state. Of the members of the Senate
appointed by the president, not more than two shall be
from the same political party. Of the members of the
House of Delegates appointed by the speaker, not more
than two shall be from the same political party.

Members originally appointed to the task force shall
serve for terms beginning on the date of appointment
and ending on the thirtieth day of June, one thousand
nine hundred ninety, unless sooner replaced by the
president or the speaker as applicable, or, in the
discretion of the president and the speaker, unless the
work of the task force is completed or the need for the
task force no longer exists prior to that date. The task
force shall cease to exist on the thirtieth day of June,
one thousand nine hundred ninety.

The task force shall meet on such dates as may be
approved by the joint committee on government and
finance for the regular meetings of its subcommittees
unless approval is first obtained from the joint commit-
tee on government and finance for additional meetings.
The task force shall conduet studies on the amount of
funds expended by hospitals and other health care
providers of this state for services to persons who are
unable to pay for those services and for which they
receive no other form of reimbursement, the extent to
which persons in this state forego needed medical
services because of insufficient income and assets to pay
for those services, the extent to which the state is
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maximizing available federal programs and moneys in
providing health care services to the citizens of this
state, the operation of the programs and funds created
by this article and the roles of the publie, private and
private nonprofit sectors in providing health care
services to the citizens of this state. The task force shall
also study the state medicaid program in order to
determine if the state medicaid agency, as the payor of
last resort, is expending maximum effort to identify
alternate private insurance resources for medicaid
beneficiaries and shall study the feasibility and financial
impact upon the state of assuring increased access to
medicaid beneficiaries to primary health care in the
nonhospital setting by requiring enroliment in a
primary care clinic program, if available, and of the
establishment of different and lesser schedules of
payment for primary health services delivered by a
hospital emergency room as compared to the schedule
of payments for emergency room services of a true
medical emergency nature. The task force shall make
such recommendations as it deems appropriate to
address the needs identified in the studies.

The task force shall file an interim report with the
joint committee on government and finance and the
Legislature on the date of the last meeting of the joint
committee on government and finance prior to com-
mencement of the regular session of the Legislature in
each year before the final report of the task foree is filed
with the joint committee on government and finance and
the Legislature on or before the thirtieth day of June,
one thousand nine hundred ninety.

The members of the task force shall be entitled to
compensation at the rate authorized for members of the
Legislature participating in legislative interim meetings
and to reimbursement for reasonable and necessary
expenses actually incurred in attending meetings of the
task force, except that any employee of the state
appointed to the task force is not entitled to such
compensation. Funds necessary for the work of the task
force shall be paid from joint appropriations to the
Senate and House of Delegates but no such funds shall
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be spent or obligations incurred in the conduct of such
work without prior approval of the joint committee on
government and finance.

§16-29C-5. Effective date and termination date.

1

2
3
4

This article shall be effective from passage, and,
notwithstanding the provisions of section four of this
article, shall terminate on the thirtieth day of June, one
thousand nine hundred ninety.

—o

CHAPTER 63

(H. B. 2367—By Delegate Humphreys)

[Passed March 14, 1987; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section nine, article twenty-

three, chapter nineteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to the pari-mutuel system of wagering on dog racing
generally; authorizing such system and establishing
limitations thereon; authorizing licensees to deduct
certain commissions; use of such commissions; providing
for the establishment of special funds by the racing
commission and prescribing the use thereof; increasing
commissions deducted by licensees on certain pari-
mutuel pools on dog racing; percentages of such
commissions to be paid to county or municipality or
state highway fund for the use of the department of
highways; reporting of revised commissions to be made
by dog racing licensees; requiring licensees to establish
special funds and preseribing the use thereof; retention
of breakage; access of auditors to certain records and to
location where pari-mutuel wagering conducted or
calculated; prohibitions; and mandating certain distri-
butions from commissions.

Be it enacted by the Legislature of West Virginia:

That section nine, article twenty-three, chapter nineteen of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be amended and reenacted to read as follows:
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ARTICLE 23. HORSE AND DOG RACING.

PART VI. PARI-MUTUEL SYSTEM OF WAGERING AUTHORIZED;

ComMissioNs DEDUCTED F'roM Pari-MUTUEL PooLs.

§19-23-9. Pari-mutuel system of wagering authorized;
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licensee authorized to deduct commissions
from pari-mutuel pools; retention of break-
age; auditing; minors.

(a) The pari-mutuel system of wagering upon the
results of any horse or dog race at any horse or dog race
meeting conducted or held by any licensee is hereby
authorized, if and only if such pari-mutuel wagering is
conducted by such licensee within the confines of such
licensee’s horse racetrack or dog racetrack, and the
provisions of section one, article ten, chapter sixty-one
of this code, relating to gaming, shall not apply to the
pari-mutuel system of wagering in manner and form as
provided for in this article at any horse or dog race
meeting within this state where horse or dog racing
shall be permitted for any purse by any licensee. A
licensee shall permit or conduct only the pari-mutuel
system of wagering within the confines of such licensee’s
racetrack at which any horse or dog race meeting is
conducted or held.

(b) A licensee is hereby expressly authorized to
deduct a commission from the pari-mutuel pools, as
follows:

(1) The commission deducted by any licensee from the
pari-mutuel pools on thoroughbred horse racing, except
from thoroughbred horse racing pari-mutuel pools
involving what is known as multiple betting in which
the winning pari-mutuel ticket or tickets are deter-
mined by a combination of two or more winning horses,
shall not exceed seventeen and one-fourth percent of the
total of such pari-mutuel pools for the day. Out of such
commission, as is mentioned in this subdivision, the
licensee (i) shall pay the pari-mutuel pools tax provided
for in subsection (b), section ten of this article, (ii) shall
make a deposit into a special fund to be established by
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the licensee and to be used for the payment of regular
purses offered for thoroughbred racing by the licensee,
which deposits out of pari-mutuel pools for each day
during the months of January, February, March,
October, November and December shall be seven and
seventy-five one-thousandths percent of such pari-
mutuel pools, and which, out of pari-mutuel pools for
each day during all other months, shall be six and five
hundred seventy-five one-thousandths percent of such
pari-mutuel pools, (iii) shall, after allowance for the
exclusion given by subsection (b), section ten of this
article, make a deposit into a special fund to be
established by the racing commission and to be used for
the payment of breeders, awards and capital improve-
ments as authorized by section thirteen-b of this article,
which deposits out of pari-mutuel pools shall from the
effective date of this section and for fiscal year one
thousand nine hundred eighty-five, be four-tenths
percent; for fiscal year one thousand nine hundred
eighty-six, be seven-tenths percent; for fiscal year one
thousand nine hundred eighty-seven, be one percent; for
fiscal year one thousand nine hundred eighty-eight, be
one and one-half percent; and for fiscal year one
thousand nine hundred eighty-nine, and each year
thereafter, be two percent of such pools, and (iv) shall
pay one tenth of one percent of such pari-mutuel pools
into the general fund of the county commission of the
county in which the racetrack is located, except if within
a municipality, then to such municipal general fund.
The remainder of the commission shall be retained by
the licensee.

The commission deducted by any licensee from the
pari-mutuel pools on thoroughbred horse racing involv-
ing what is known as multiple betting in which the
winning pari-mutuel ticket or tickets are determined by
a combination of two winning horses shall not exceed
nineteen percent and by a combination of three or more
winning horses shall not exceed twenty-five percent of
the total of such pari-mutuel pools for the day. Out of
such commission, as is mentioned in this paragraph, the
licensee (i) shall pay the pari-mutuel pools tax provided
for in subsection (b), section ten of this article, (ii) shall
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make a deposit into a special fund to be established by
the licensee and to be used for the payment of regular
purses offered for thoroughbred racing by the licensee,
which deposits out of pari-mutuel pools for each day
during the months of January, February, March,
October, November and December for pools involving a
combination of two winning horses shall be seven and
ninety-five one-hundredths percent and out of pari-
mutuel pools for each day during all other months shall
be seven and forty-five one-hundredths percent of such
pari-mutuel pools; and involving a combination of three
or more winning horses for the months of January,
February, March, October, November and December
the deposits out of such fund shall be ten and ninety-
five one-hundredths percent of such pari-mutuel pools;
and which, out of pari-mutuel pools for each day during
all other months, shall be ten and forty-five one-
hundredths percent of such pari-mutuel pools, (iii) shall,
after allowance for the exclusion given by subsection (b),
section ten of this article, make a deposit into a special
fund to be established by the racing commission and to
be used for the payment of breeders’ awards and capital
improvements as authorized by section thirteen-b of this
article, which deposits out of pari-mutuel pools shall
from the effective date of this section and for fiscal year
one thousand nine hundred eighty-five, be four-tenths
percent; for fiscal year one thousand nine hundred
eighty-six, be seven-tenths percent; for fiscal year one
thousand nine hundred eighty-seven, be one percent; for
fiscal year one thousand nine hundred eighty-eight, be
one and one-half percent; and for fiscal year one
thousand nine hundred eighty-nine, and each year
thereafter, be two percent of such pools, and (iv) shall
pay one tenth of one percent of such pari-mutuel pools
into the general fund of the county commission of the
county in which the racetrack is located, except if within
a municipality, then to such municipal general fund.
The remainder of the commission shall be retained by
the licensee.

The deposits into special fund established by the
racing commission to be used for payments of breeders’
awards and other expenses authorized by section
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thirteen-b of this article shall be reduced by fifty
percent in the event the average daily pari-mutuel pool
for any calendar year is less than the average daily pari-
mutuel pool for the calendar year ended the thirty-first
day of December, one thousand nine hundred eighty-
three, in amount equal to eleven percent of the average
daily pari-mutuel pool for said calendar year ended the
thirty-first day of December, one thousand nine hundred
eighty-three. Of the amounts so reduced, fifty percent
shall be paid into the special purse fund established in
section nine-b of this article.

The commission deducted by the licensee under
subdivision (1), subsection (b) of this section may be
reduced only by mutual agreement between the licensee
and a majority of the trainers and horse owners licensed
by subsection (a), section two of this article or their
designated representative. Such reduction in licensee
commissions may be for a particular race, racing day
or days or for a horse race meeting. Fifty percent of
such reduction shall be retained by the licensee from the
amounts required to be paid into the special fund
established by the licensee under the provisions of
subdivision (1), subsection (b) of this section. The racing
commission shall promulgate such reasonable rules and

regulations as are necessary to implement the foregoing
provisions.

(2) The commission deducted by any licensee from the
pari-mutuel pools on harness racing shall not exceed
seventeen and one-half percent of the total of such pari-
mutuel pools for the day. Out of such commission the
licensee shall pay the pari-mutuel pools tax provided for
in subsection (c), section ten of this article, and shall pay
one tenth of one percent into the general fund of the
county commission of the county in which the racetrack
is located, except if within a municipality, then to such
municipal general fund. The remainder of the commis-
sion shall be retained by the licensee.

(3) The commission deducted by any licensee from the
pari-mutuel pools on dog racing, except from dog racing
pari-mutuel pools involving what is known as multiple
betting in which the winning pari-mutuel ticket or
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tickets are determined by a combination of two or more
winning dogs, shall not exceed sixteen and thirty one-
hundredths percent (16.30%) of the total of all pari-
mutuel pools for the day. The commission deducted by
any licensee from the pari-mutuel pools on dog racing
involving what is known as multiple betting in which
the winning pari-mutuel ticket or tickets are deter-
mined by a combination of two winning dogs shall not
exceed nineteen percent (19%), by a combination of three
winning dogs shall not exceed twenty-one percent (21%),
and by a combination of four or more winning dogs shall
not exceed twenty-three percent (23%) of the total of
such pari-mutuel pools for the day. Out of such commis-
sions, the licensee shall pay the pari-mutuel pools tax
provided for in subsection (d), section ten of this article,
and one tenth of one percent of such pari-mutuel pools
into the general fund of the county commission of the
county in which the racetrack is located. In addition, out
of such commissions, if the racetrack is located within
a municipality, then the licensee shall also pay three
tenths of one percent of the pari-mutuel pools into the
general fund of the municipality; or, if the racetrack is
located outside of a municipality, then the licensee shall
also pay three tenths of one percent of the pari-mutuel
pools into the state road fund for use by the department
of highways in accordance with the provisions of this
subdivision (3). The remainder of the commission shall
be retained by the licensee.

For the purposes of this section, “municipality” shall
mean and include any Class I, Class II and Class III city
and any Class IV town or village, incorporated as a
municipal corporation under the laws of this state prior
to the first day of January, one thousand nine hundred
eighty-seven.

Each dog racing licensee, when required by the
provisions of this subdivision (3) to pay a percentage of
its commissions to the state road fund for use by the
department of highways, shall transmit the required
funds, in such manner and at such times as the racing
commission shall by procedural rule direct, to the state
treasurer for deposit in the state treasury to the credit
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of the department of highways state road fund. All
funds collected and received in the state road fund
pursuant to the provisions of this subdivision shall be
used by the department of highways in accordance with
the provisions of article seventeen-a, chapter seventeen
of this code for the acquisition of right-of-way for, the
construction of, the reconstruction of and the improve-
ment or repair of any interstate or other highway,
secondary road, bridge and toll road in the state. If on
the first day of July, one thousand nine hundred eighty-
nine, any area encompassing a dog racetrack has
incorporated as a Class I, Class II or Class III city or
as a Class IV town or village, whereas such city, town
or village was not incorporated as such on the first day
of January, one thousand nine hundred eighty-seven,
then on and after the first day of July, one thousand nine
hundred eighty-nine, any balances in the state road fund
existing as a result of payments made under the
provisions of this subdivision may be used by the state
road fund for any purpose for which other moneys in
such fund may lawfully be used, and in lieu of further
payments to the state road fund, the licensee of a
racetrack which is located in such municipality shall
thereafter pay three tenths of one percent of the pari-
mutuel pools into the general fund of such municipality.
If no such incorporation occurs before the first day of
July, one thousand nine hundred eighty-nine, then
payments to the state road fund shali thereafter
continue as provided for under the provisions of this
subdivision.

A dog racing licensee, before deducting the commis-
sions authorized by this subdivision (3), shall give
written notification to the racing commission not less
than thirty days prior to any change in the percentage
rates for such commissions. The racing commission shall
prescribe blank forms for filing such notification. Such
notification shall disclose the following: (1) The revised
commissions to be deducted from the pari-mutuel pools
each day on win, place and show betting and on
different forms of multiple bettings; (2) the dates to be
included in such revised betting; (3) such other informa-
tion as may be required by the racing commission.
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The licensee shall establish a special fund to be used
only for capital improvements or long-term debt
amortization or both: Provided, That any licensee,
heretofore licensed for a period of eight years prior to
the effective date of the amendment made to this section
during the regular session of the Legislature held in the
year one thousand nine hundred eighty-seven, shall
establish such special fund to be used only for capital
improvements or physical plant maintenance, or both,
at such licensee’s licensed facility or at such licensee’s
commonly owned racing facility located within this
state. Deposits made into such funds shall be in an
amount equal to twenty-five percent of the increased
rate total over and above the applicable rate in effect
as of the first day of January, one thousand nine
hundred eighty-seven, of the pari-mutuel pools for the
day. Any amount deposited into such funds must be
expended or liability therefor incurred within a period
of two years from the date of deposit. Any funds not so
expended shall forthwith be transferred into the state
general fund after expiration of the two-year period.

The licensee shall make a deposit into a special fund
established by the licensee and used for payment of
regular purses offered for dog racing, which deposits
out of the licensee’s commissions for each day shall be
three and seventy-five one-hundredths percent (3.75%) of
the pari-mutuel pools.

The licensee shall further establish a special fund to
be used exclusively for marketing and promotion
programs; such funds shall be in an amount equal to five
percent over and above the applicable rates in effect as
of the first day of January, one thousand nine hundred
eighty-seven, of the total pari-mutuel pools for the day.

Notwithstanding the provisions of subsection (d),
section ten of this article, the amendments to this section
by the acts of the Legislature, regular session, one
thousand nine hundred eighty-seven, shall not reduce
any pari-mutuel wagering tax paid by any dog racing
licensee below the total dollar level paid by such licensee
for and during the calendar year one thousand nine
hundred eighty-six: Provided, That nothing herein shall
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affect any increase in any such tax: Provided, however,
That, if the number of annual dog racing meetings
approved by the racing commission for any dog racing
licensee is reduced below four hundred by the racing
commission, or as a result of acts of God, including, but
not limited to, flood, fire, wind damage, work stoppages
or other events beyond the control of the licensee (but
not including inclement weather), then any increase in
the pari-mutuel wagering tax for any calendar year in
excess of the total dollar level paid by such licensee for
the calendar year one thousand nine hundred eighty-six,
shall be reduced in like proportion.

The racing commission shall prepare and transmit
annually to the governor and the Legislature a report
of the activities of the racing commission under this
subdivision (3). The report shall include a statement of:
The amount of commissions retained by licensees; the
amount of taxes paid to the state; the amounts paid to
municipalities, counties and the department of highways
dog racing fund; the amounts deposited by licensees into
special funds for capital improvements or long-term
debt amortization, and a certified statement of the
financial condition of any licensee depositing into such
fund; the amounts paid by licensees into special funds
and used for regular purses offered for dog racing; the
amounts paid by licensees into special funds and used
for marketing and promotion programs; and such other
information as the racing commission may deem
appropriate for review,

The racing commission shall report to the governor,
president of the Senate, speaker of the House, and the
Legislature, on or before the thirty-first day of De-
cember, one thousand nine hundred ninety-three, on the
effects of the amendments to this article by the acts of
the Legislature, regular session, one thousand nine
hundred eighty-seven, on dog racing licensees and pari-
mutuel taxation for use by the Legislature in review of
such amendments.

(¢) In addition to any such commission, a licensge of
horse race or dog race meetings shall also be entitled
to retain the legitimate breakage, which shall be made
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and calculated to the dime, and from such breakage, the
licensee of a horse race meeting (excluding dog race
meetings), shall deposit daily fifty percent of the total
of such breakage retained by the licensee into the special
fund created pursuant to the provisions of subdivision
(1), subsection (b) of this section for the payment of
regular purses.

(d) The director of audit, and any other auditors
employed by the racing commission who shall also be
certified public accountants or experienced public
accountants, shall have free access to the space or
enclosure where the pari-mutuel system of wagering is
conducted or calculated at any horse or dog race
meeting for the purpose of ascertaining whether or not
the licensee is deducting and retaining only a commis-
sion as provided in this section and is otherwise
complying with the provisions of this section. They shall
also, for the same purposes only, have full and free
access to all records and papers pertaining to such pari-
mutuel system of wagering, and shall report to the
racing commission in writing, under oath, whether or
not the licensee has deducted and retained any commis-
sion in excess of that permitted under the provisions of
this section or has otherwise failed to comply with the
provisions of this section.

(e¢) No licensee shall permit or allow any individual
under the age of eighteen years to wager at any horse
or dog racetrack, knowing or having reason to believe
that such individual is under the age of eighteen years.

(f) Notwithstanding the foregoing provisions of
subdivision (1), subsection (b) of this section, to the
contrary, a thoroughbred licensee qualifying for and
paying the alternate reduced tax on pari-mutuel pools
provided in section ten of this article shall distribute the
commission authorized to be deduected by subdivision (1),
subsection (b), section nine of this article as follows: (i)
The licensee shall pay the alternate reduced tax
provided in section ten of this article; (ii) shall pay one
tenth of one percent of such pari-mutuel poois into the
general fund of the county commission of the county in
which the racetrack is located, except if within a
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363 municipality, then to such municipal general fund; (iii)
364 one half of the remainder of the commission shall be
365 paid into the special fund established by the licensee and
366 to be used for the payment of regular purses offered for
367 thoroughbred racing by the licensee; and (iv) the amount
368 remaining after the payments required above shall be
369 retained by the licensee.

CHAPTER 64

(H. B. 2638—By Mr. Speaker, Mr. Chambers, and Delegate Swann,
by request of the Executive)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections three, ten and eleven,
article eleven, chapter five of the code of West Virginia,
one thousand nine hundred thirty-one, as amended,
relating to the human rights commission, changing the
definition of age; creating a direct appeal from commis-
sion orders to the supreme court of appeals; changing
the procedure for enforcement of commission orders;
and changing the time limit for filing a complaint.

Be it enacted by the Legislature of West Virginia:

That sections three, ten and eleven, article eleven, chapter
five of the code of West Virginia, one thousand nine hundred

thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 11. HUMAN RIGHTS COMMISSION,

§5-11-3.  Definitions.

§5-11-10. Discriminatory practices; investigations, hearings, procedures and
orders.

§5-11-11. Appeal and enforcement of commission orders.
§5-11-3. Definitions.
1 When used in this article:

2 (a) The term “person” means one or more individuals,
3 partnerships, associations, organizations, corporations,
4 labor organizations, cooperatives, legal representatives,
5 trustees, trustees in bankruptey, receivers and other
6 organized groups of persons;
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(b) The term “commission” means the West Virginia
human rights commission;

(¢) The term “director” means the executive director
of the commission;

(d) The term “employer” means the state, or any
political subdivision thereof, and any person employing
twelve or more persons within the state: Provided, That
such terms shall not be taken, understood or construed
to include a private club;

(e) The term “employee” shall not include any individ-
ual employed by his parents, spouse or child, or in the
domestic service of any person;

(f) The term “labor organization” includes any
organization which exists for the purpose, in whole or
in part, for collective bargaining or for dealing with
employers concerning grievances, terms or conditions of
employment, or for other mutual aid or protection in
relation to employment;

(g) The term “employment agency” includes any
person undertaking with or without compensation to
procure, recruit, refer or place employees. A newspaper
engaged in the activity of advertising in the normal
course of its business shall not be deemed to be an
employment agency;

(h) The term “discriminate” or “diserimination”
means to exclude from, or fail or refuse to extend to,
a person equal opportunities because of race, religion,
color, national origin, ancestry, sex, age, blindness or
handicap and includes to separate or segregate;

(i) The term “unlawful discriminatory practices”
includes only those practices specified in section nine of
this article;

(j) The term “place of publie accommodations” means
any establishment or person, as defined herein, includ-
ing the state, or any political or civil subdivision thereof,
which offers its services, goods, facilities or accommo-
dations to the general public, but shall not include any
accommodations which are in their nature private;
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(k) The term “housing accommodations” means any
building or portion thereof, which is used or intended
for use as the residence or sleeping place of one or more
persons. Nothing contained in this definition or this
article shall apply to the rental of a room or rooms in
a rooming house occupied by the owner as a place of
residence and containing no more than four rented
rooms, or rooms to be rented;

(I) The term “real property” includes real estate,
lands, leaseholds, commercial or industrial buildings
and any vacant land offered for sale or rent on which
the construction of a housing accommodation, commer-
cial or industrial building is intended, and any land
operated as a trailer camp or rented or leased for the

use, parking or storage of mobile homes or house
trailers;

(m) The term “real estate broker” includes any
person, firm or corporation who, for a fee, commission
or other valuable consideration, or by reason of a
promise or reasonable expectation thereof, lists for sale,
sells, exchanges, buys or rents, or offers or attempts to
negotiate a sale, exchange, purchase, or rental of real
estate or an interest therein, or collects or offers or
attempts to collect rent for the use of real estate or
solicits for prospective purchaser or assists or directs in
the procuring of prospects or the negotiation or closing
of any transaction which does or is contemplated to
result in the sale, exchange, leasing, renting or auction-
ing of any real estate or negotiates, offers or attempts
or agrees to negotiate a loan secured or to be secured
by mortgage or other encumbrance upon transfer of any
real estate for others, or any person who, for pecuniary
gain or expectation of pecuniary gain, conducts a public
or private competitive sale of lands or any interest in
lands. In the sale of lots, the term “real estate broker”
shall also include any person, partnership, association or
corporation empleyed by or on behalf of the owner or
owners of lots or other parcels of real estate, at a stated
salary, or upon a commission, or upon a salary and
commission, or otherwise to sell such real estate, or any
parts thereof, in lots or other parcels, and who shall sell
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or exchange, or offer or attempt or agree to negotiate
the sale or exchange, of any such lot or parcel of real
estate. A newspaper engaged in the activity of adver-
tising in the normal course of its business shall not be
deemed to be a real estate broker;

{n) The term “real estate salesman” includes any
person who, for compensation, valuable consideration or
commission, or other thing of value, or by reason of a
promise or reasonable expectation thereof, is employed
by and operates under the supervision of a real estate
broker to sell, buy or offer to buy or negotiate the
purchase, sale or exchange of real estate, offers or
attempts to negotiate a loan secured or to be secured by
a mortgage or other encumbrance upon or transfer of
real estate for others, or to collect rents for the use of
real estate, or to solicit for prospective purchasers or
lessees of real estate, or who is employed by a licensed
real estate broker to sell or offer to sell lots or other
parcels of real estate, at a stated salary, or upon a
commission, or upon a salary and commission, or
otherwise to sell real estate, or any parts thereof, in lots
or other parcels;

(o) The term “purchaser” includes any occupant,
prospective occupant, lessee, prospective lessee, renter,
prospective renter, buyer or prospective buyer;

(p) The term “owner” shall include the owner, lessee,
sublessee, assignee, manager, agents, or other person,
firm or corporation having the right to sell, rent or lease
any housing accommodation or real property within the
state of West Virginia or any agent of any of these;

(@) The term “age” means the age of forty or above;

(r) The term “rooming house” means a house or
building where there are one or more bedrooms which
the proprietor can spare for the purpose of giving
lodgings to such persons as he chooses to receive;

(s) For the purpose of this article, a person shall be
considered to be blind only if his central visual acuity
does not exceed twenty/two hundred in the better eye
with correcting lenses, or if his visual acuity is greater
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than twenty/two hundred but is occasioned by a
limitation in the fields of vision such that the widest

diameter of the visual field subtends an angle no greater
than twenty degrees;

(t) The term “handicap” means any physical or mental
impairment which substantially limits one or more of an
individual's major life activities.

§5-11-10. Discriminatory practices; investigations, hear-
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ings, procedures and orders.

Any individual claiming to be aggrieved by an alleged
unlawful discriminatory practice shall make, sign and
file with the commission a verified complaint, which
shall state the name and address of the person, em-
ployer, labor organization, employment agency, cwner,
real estdate broker, real estate salesman or financial
institution alleged to have committed the unlawful
discriminatory practice complained of, and which shall
set forth the particulars thereof and contain such other
information as may be required by the commission’s
rules and regulations. The commission upon its own
initiative, or the attorney general, shall, in like manner,
make, sign and file such complaint. Any employer,
whose employees, or some of them, hinder or threaten
to hinder compliance with the provisions of this article,
shall file with the commission a verified complaint,
asking for assistance by conciliation or other remedial
action and, during such period of conciliation or other
remedial action, no hearings, orders or other actions
shall be held, made or taken by the commission against
such employer. Any complaint filed pursuant to this
article must be filed within one hundred eighty days
after the alleged act of diserimination.

After the filing of any complaint, or whenever there
is reason to believe that an unlawful discriminatory
practice has been committed, the commission shall make
a prompt investigation in connection therewith.

If it shall be determined after such investigation that
no probable cause exists for substantiating the allega-
tions of the complaint, the commission shall, within ten
days from such determination, cause to be issued and
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served upon the complainant written notice of such
determination, and the said complainant or his attorney
may, within ten days after such service, file with the
commission a written request for a meeting with the
commission to show probable cause for substantiating
the allegations of the complaint. If it shall be deter-
mined after such investigation or meeting that probable
cause exists for substantiating the allegations of the
complaint, the commission shall immediately endeavor
to eliminate the unlawful discriminatory practices
complained of by conference, conciliation and persua-
sion. The members of the commission and its staff shall
not disclose what has transpired in the course of such
endeavors: Provided, That the commission may publish
the facts in the case of any complaint which has been
dismissed, and the terms of conciliation when the
compiaint has been adjusted, without disciosing the
identity of the parties involved.

In case of failure so to eliminate such practice or in
advance thereof, if in the judgment of the commission
circumstances so warrant, the commission shall cause to
be issued and served a written notice, together with a
copy of such complaint as the same may have been
amended, in the manner provided by law for the service
of summons in civil actions, requiring the person,
employer, labor organization, employment agency,
owner, real estate broker, real estate salesman or
financial institution named in such complaint, hereinaf-
ter referred to as respondent, to answer the charges of
such complaint at a hearing before the commission in
the county where the respondent resides or transacts
business at a time and place to be specified in such
notice: Provided, That said written notice be served at
least thirty days prior to the time set for the hearing.

The case in support of the complaint shall be pres-
ented before the commission by one of its attorneys or
agents. The respondent may file a written, verified
answer to the complaint and appear at such hearing in
person or otherwise, with or without counsel, and submit
testimony and evidence. Except as provided in this
article, all of the pertinent provisions of article five,
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chapter twenty-nine-a of this code shall apply to and
govern the hearing and the administrative procedures
in connection with and following such hearing, with like
effect as if the provisions of said article five were set
forth in extenso in this section.

If, after such hearing and consideration of all of the
testimony, evidence and record in the case, the commis-
sion shall find that a respondent has engaged in or is
engaging in any unlawful discriminatory practice as
defined in this article, the commission shall issue and
cause to be served on such respondent an order to cease
and desist from such unlawful discriminatory practice
and to take such affirmative action, including, but not
limited to, hiring, reinstatement or upgrading of
employees, with or without back pay, admission or
restoration to membership in any respondent labor
organization, or the admission to full and equal enjoy-
ment of the services, goods, facilities, or accommoda-
tions offered by any respondent place of public accom-
modation, and the sale, purchase, lease, rental or
financial assistance to any complainant otherwise
qualified for the housing accommodation or real
property, denied in viclation of this article, as in the
judgment of the commission, will effectuate the pur-
poses of this article, and including a requirement for
report of the manner of compliance. Such order shall be
accompanied by findings of fact and conclusions of law
as specified in section three, article five, chapter twenty-
nine-a of this code.

If, after such hearing and consideration of all of the
testimony, evidence and recerd in the case, the commis-
sion shall find that a respondent has not engaged in such
unlawful disecriminatory practice, the commission shall
state its findings of fact and conclusions of law as
aforesaid and shall issue and cause to be served on the
complainant an order dismissing the said complaint as
to such respondent.

A copy of its order shall be delivered in all cases by
the commission to the complainant, the respondent, the
attorney general and to such other public officers as the
commission may deem proper. Any such order shall not
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this article.

§5-11-11. Appeal and enforcement of commission orders.
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(a) From any final order of the commission, an
application for review may be prosecuted by either
party to the supreme court of appeals within thirty days
from the receipt thereof by the filing of a petition
therefor to such court against the commission and the
adverse party as respondents, and the clerk of such
court shall notify each of the respondents and the
commission of the filing of such petition. The commis-
sion shall, within ten days after receipt of such notice,
file with the clerk of the court the record of the
proceedings had before it, including all the evidence.
The court or any judge thereof in vacation may
thereupon determine whether or not a review shall be
granted. And if granted to a nonresident of this state,
he shall be required to execute and file with the clerk
before such order or review shall become effective, a
bond, with security to be approved by the clerk,
conditioned to perform any judgment which may be
awarded against him thereon. The commission may
certify to the court and request its decision of any
question of law arising upon the record, and withhoid
its further proceeding in the case, pending the decision
of court on the certified question, or until notice that the
court has declined to docket the same. If a review be
granted or the certified question be docketed for
hearing, the clerk shall notify the board and the parties
litigant or their attorneys and the commission of the fact
by mail. If a review be granted or the certified question
docketed, the case shall be heard by the court in the
manner provided for other cases.

The appeal procedure contained in this subsection
shall be the exclusive means of review, notwithstanding
the provisions of chapter twenty-nine-a of this code:
Provided, That such exclusive means of review shall not
apply to any case wherein an appeal or a petition for
enforcement of a cease and desist order has been filed
with a circuit court of this state prior to the first day
of April, one thousand nine hundred eighty-seven.
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(b) In the event that any person shall fail to obey a
final order of the commission within thirty days after
receipt of the same, or, if applicable, within thirty days
after a final order of the supreme court of appeals, a
party or the commission may seek an order from the
circuit court for its enforcement. Such proceeding shall
be initiated by the filing of a petition in said court, and
served upon the respondent in the manner provided by
law for the service of summons in civil actions; a hearing
shall be held on such petition within sixty days of the
date of service. The court may grant appropriate
temporary relief, and shall make and enter upon the
pleadings, testimony and proceedings such order as is
necessary to enforce the order of the commission or
supreme court of appeals.

&

CHAPTER 65

(Com. Sub. for H. B. 2216—By Delegates Ashley and Flanigan)

[Passed March 14, 1987; in effect July 1, 1987. Vetoed by the Governor. Passed over veto.]

AN ACT to amend article five, chapter nine of the code of

West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated
section twelve, relating to the medicaid program for
maternity and infant care; setting forth legislative
intent and requirements in respect thereof; and provid-
ing for cooperation and funds transfer between the
department of health and department of human services
in implementation thereof, together with required
specified dollar increase and effective date thereof.

Be it enacted by the Legislature of West Virginia:

That article five, chapter nine of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be
amenc 1 by adding thereto a new section, designated section
twelve, to read as follows:

ARTICLE 5. MISCELLANEOUS PROVISIONS.
§9-5-12. Medicaid program; maternity and infant eare.

1

(a) The Legislature finds that high rates of infant
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mortality and morbidity are costly to the state in terms
of human suffering and of expenditures for long-term
institutionalization, special education and medical care.
It is well documented that appropriate care during
pregnancy and delivery can prevent many of the
expensive, disabling problems our children experience.
There exists a crisis in this state relating to the
availability of obstetrical services, particularly to
patients in rural areas, and to the cost patients must pay
for obstetrical services. An increase in payments for
total obstetrical care is needed so that providers will be
encouraged to perform this vital service for medicaid
patients, enabling these patients to receive quality
medical care and to give birth to healthier babies and,
consequently, improving the health status of the next
generation.

The Legislature further recognizes that public and
private insurance mechanisms remain inadequate, and
poor women and children are among the most likely to
be without insurance. Generally, low-income, uninsured
children receive half as much health care as their
insured counterparts. The state is now investing millions
to care for sick infants whose deaths and disabilities
could have been avoided.

It is the intent of the Legislature that the department
of human services participate in the medicaid program
for indigent children and pregnant women established
by Congress under the Consolidated Omnibus Budget
Reconciliation Act (COBRA), Public Law 99-272, and
the Sixth Omnibus Budget Reconciliation Act (SOBRA),
Public Law 99-504.

(b) The department of human services shall:

(1) Extend the medicaid coverage to pregnant women
and infants below the federal poverty level.

(2) As provided under COBRA and SOBRA, infants
shall be included under the medicaid coverage, with
children under the age of one being eligible no later
than July 1, 1987; children under the age of two being



252

40
41
42
43
44

45
46
47
48
49
50
51
. 52

53
b4
55
56
57
58
59
60
61
62
63
64

65
66
67
68
69
70
71
72

73
74
75
76
77

HuMan SERVICES [Ch. 65

eligible on October 1, 1987; children under the age of
three being eligible on October 1, 1988; children under
the age of four being eligible on October 1, 1989; and

children under the age of five being eligible on October
1, 1990,

(3} Elect the federal options provided under COBRA
and SOBRA, impacting pregnant women and children
below the poverty level: Provided, however, That no
provision in this article shall restrict the department of
human services in exercising new options provided by
or to be in compliance with new federal legislation that

further expands eligibility for children and pregnant
women.

(4) Enter into an interagency agreement with the
department of health whereby the department of health
is responsible for the implementation and program
design for a maternal and infant health care system to
reduce infant mortality in West Virginia. The health
system design may include quality assurance measures,
case management and patient outreach activities. The
department of human services shall assume responsibil-
ity for claims processing in accordance with established
fee schedules, and financial aspects of the program
necessary to draw down available federal dollars and to
meet federal rules and regulations.

(5) The department of health shall transfer to the
department of human services through interagency
agreement such state funds as are necessary to imple-
ment this program to the department of human services
medical services account; and the department of human
services shall, through inter-program transfer, provide
such state funds as are necessary to implement this
program.

(6) Beginning the first day of July, one thousand nine
hundred eighty-seven, the state department of human
services shall increase to six hundred dollars the
reimbursement rates under the medicaid program for
prenatal care, delivery, and post-partum care.
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CHAPTER 66

(H. B. 2355—By Delegates Brown and Hatfield)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article five, chapter nine of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated
section thirteen, relating to establishing a pilot program
for certain AFDC recipients seeking self-employment.

Be it enacted by the Legislature of West Virginia:

That article five, chapter nine of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
thirteen, to read as follows:

ARTICLE 5. MISCELLANEOUS PROVISIONS.

§9-5-13. Pilot program for certain aid recipients seeking
self-employment.

(a) The Legislature finds and declares that a pilot
program which allows recipients of benefits of the
federal aid to families with dependent children program
(AFDC), Title 42 §601 et seq., United States Code, to
maintain their benefits during the start-up phase of
their self-supporting business, will assist these individ-
uals in becoming independent of all public assistance.
This pilot program will provide the opportunity for
AFDC recipients to improve their quality of life and to
10 apply their entrepreneurial skills in the market place.
11 In addition, this program will help contribute to the tax
12 base and may provide additional jobs.

CO-1IDO o~

13 (b) The department of human services shall develop
14 and implement during the fiscal year beginning the first
15 day of July, one thousand nine hundred eighty-seven, a
16 pilot program testing the feasibility of treating, with
17 respect to the continuation of benefits until self suffi-
18 ciency is achieved and public assistance is no longer
19 required, the efforts of AFDC recipients to become self-
20 employed in a similar manner as efforts are treated
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under other existing department programs to seek other
employment or training. The pilot program shall consist

of up to twenty participants in no more than five
counties.

(c) Eligibility for the pilot program shall consist of
current AFDC recipients selected through a voluntary,
informed consent process and withdrawal from the
program shall not lead to automatic loss of benefits,
except that eligibility may be redetermined.

(d) During the start up period of self-employment,
which shall in no instance exceed two years, the
participant shall continue receiving public assistance
benefits at the level at which she or he was receiving
them at the time of entry into the pilot program.

(e) A participant shall be permitted to separate

business assets from personal assets during start up
activity.

(f) The department shall establish guidelines by
which the AFDC recipient’s business assets shall be
evaluated during the start up period as an indication
that the business enterprise is providing personal
income sufficient to replace to public assistance benefits
and other noncash benefits which may be affected by the
personal income ceiling. When the assets of the business
enterprise reach that level determined to be sufficient,
the AFDC recipient shall have the burden of showing
why the business income is not of a level sufficient to
terminate the public assistance benefits subject to
provision of subsection (d) of this section.

(g) Guidelines for evaluation shall be based primarily
on criteria utilized by small business loan officers and
others of like expertise to determine what level of assets
is necessary to maintain the type of business undertaken
by the recipient. The department may establish an
advisory group of persons engaged in small business or
other appropriate members to establish such criteria.

(h) Individual case evaluations by these criteria shall
be done in consultation with a technical assistance
provider or other monitor who has had direct involve-
ment with the participant under review.
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(i) Technical assistance shall be included in the pilot
program and the department may contract with exist-
ing training programs or other qualified providers with
experience relevant to pilot program participants for
such technical assistance. It shall include, but not be
limited to, basic business planning, fiscal management
and appropriate sales or other marketing skills.

(j) Upon completion of the pilot program, if it is
determined that the project was effective in achieving
the objective of assisting participants to establish self-
employment sufficient to relinquish public assistance
benefits, the department shall implement a similar
statewide program for qualified applicants.

(k) Effectiveness of the pilot program shall be
evaluated by the department in consultation with
members of the small business advisory group, technical
assistance providers and individual case monitors.

(1) If state funding is not secured for this pilot by the
first day of July, one thousand nine hundred eighty-
seven, the department shall apply for federal waivers
and explore other funding sources to implement funding
of the pilot program.

CHAPTER 67

(S. B. 487—By Senators Tonkovich, Mr. President, by request, and Harman)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section eight, article six,

chapter thirty-three of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
further amend said article six by adding thereto two
new sections, designated sections eleven-a and thirty-
five, relating to approval of insurance forms by the
insurance commissioner; right to return medicare
supplement policy, certificate or contract; and mass
marketed life and health insurance.

Be it enacted by the Legislature of West Virginia:
That section eight, article six, chapter thirty-three of the
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disapprove any such form, by giving notice of such
extension before expiration of the initial thirty-day
period. At the expiration of such period as so extended,
and in the absence of such prior affirmative approval
or disapproval, any such form shall be deemed ap-
proved. The commissioner may at any time, after notice
and for cause shown, withdraw any such approval.

(¢) Any order of the commissioner disapproving any
such form or withdrawing a previous approval shall
state the grounds therefor.

(d) The commissioner may, by order, exempt from the
requirements of this section for so long as he deems
proper any insurance document or form or type thereof
as specified in such order, to which, in his opinion, this
section may not practicably be applied, or the filing and
approval of which are, in his opinion, not desirable or
necessary for the protection of the public.

(e) Notwithstanding any other provisions of this
section, any mass marketed life and/or health insurance
policy offered to members of any association by an
association where the primary purpose of such associ-
ation is other than the sale of insurance to its members,
shall be exempt from the provision requiring prior
approval under this section.

(f) This section shall apply also to any form used by
domestie insurers for delivery in a jurisdiction outside
West Virginia, if the insurance supervisory official of
such jurisdiction informs the commissioner that such
form is not subject to approval or disapproval by such
official, and upon the commissioner’s order requiring
the form to be submitted to him for the purpose. The
applicable same standards shall apply to such forms as
apply to forms for domestic use.

§33-6-11a. Right to return medicare supplement policy,

1
2
3
4

certificate or contract.

Medicare supplement or limited benefit medicare
supplement policies, certificates or contracts (as such
terms are defined by regulations issued by the commis-
sioner) issued to persons eligible for medicare by reason
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of age, other than those issued pursuant to direct
response solicitation, shall have a notice prominently
printed on the first page of the policy, certificate or
contract, attached thereto stating in substance that the
insured person shall have the right to return the policy,
and to have the premium refunded if, after examination
of the poliey, certificate or contract, the insured person
is not satisfied for any reason. Policies, certificates or
contracts issued pursuant to a direct response solicita-
tion to persons eligible for medicare by reason of age
shall have a notice prominently printed on the first page
or attached thereto, stating in substance that the
policyholder, certificate holder or contract holder shall
have the right to return the policy, certificate or
contract within thirty days of its delivery and to have
the premium refunded if after examination the insured
person is not satisfied for any reason.

§33-6-35. Mass marketed life and health insurance.

1

(a) No mass marketed life or health insurance includ-
ing mass marketed life or health insurance under a
group or blanket policy issued outside this state to
residents of this state, shall be effected on persons in this
state until the commissioner finds that the total charges
for the insurance to the persons insured are reasonable
in relation to the benefits provided.

(1) “Direct response solicitation” means any offer by
an insurer to persons in this state, either directly or
through a third party, to effect life or health insurance
coverage which enables the individual to apply or enroll
for the insurance on the basis of the offer. It shall not
include solicitations for insurance through an employee
benefit plan which is defined in P.L. 90-406, 88 Stat.
829, nor shall it include such a solicitation through the

individual’s creditor with respect to credit life or credit
health insurance,

(2) “Mass marketed life or health insurance” for
purposes of this article, means the insurance under any
individual, franchise, group or blanket policy of life or
health insurance which is offered by means of direct
response solicitation through a sponsoring organization
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23 or through mails or other mass communications media
24 and under which the person insured pays all or
25  substantially all of the cost of his or her insurance.

26 (b) Any insurer extending mass marketed life or
27  health insurance under a group or blanket policy issued
28 outside this state to residents of this state shall comply
29  with respect to such insurance with the requirements of
30 this state relating to advertising and to claim settlement
31 practices.

CHAPTER 68

(H. B. 2899—By Delegate McKinley)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend article fifteen, chapter thirty-three of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended, by adding thereto a new section,
designated section thirteen; and to amend article sixteen
of said chapter thirty-three by adding thereto a new
section, designated section nine, all relating to accident
and sickness insurance policies; and providing that no
insurer may cancel or nonrenew coverage because of the
diagnosis or treatment of acquired immune deficiency
syndrome.

Be it enacted by the Legislature of West Virginia:

That article fifteen, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section thirteen; and that article sixteen of said chapter thirty-
three be amended by adding thereto a new section, designated
section nine, all to read as follows:

Article.

15. Accident and Sickness Insurance.
16. Group Accident and Sickness Insurance,

ARTICLE 15. ACCIDENT AND SICKNESS INSURANCE.

§33-15-13. Policies not to terminate coverage because of
diagnosis or treatment of acquired immune
deficiency syndrome,

1 No insurer may cancel or nonrenew the accident and
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sickness insurance policy of any insured because of
diagnosis or treatment of acquired immune deficiency
syndrome.

ARTICLE 16. GROUP ACCIDENT AND SICKNESS INSURANCE.

§33-16-9. Policies not to terminate coverage because of

W= GO Do

diagnosis or treatment of acquired immune
deficiency syndrome.

No insurer may cancel or nonrenew the accident and
sickness insurance policy of any insured because of
diagnosis or treatment of acquired immune deficiency
syndrome.

CHAPTER 69

{Com. Sub. for H. B. 2970—By Delegates Southern and Phillips)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter thirty-three of the code of West

Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new article, designated
article thirty-one, relating to captive insurance; defini-
tions; licensing; authority; names of companies; min-
imum capital; letter of credit; minimum surplus; letter
of credit; formation of captive insurance companies in
this state; reports and statements; examinations and
investigations; grounds and procedures for suspension or
revocation of license; legal investments; reinsurance;
rating organizations; memberships; exemption from
compulsory associations; tax on premiums collected;
rules and regulations; and laws applicable; and by
adding a new article designated article thirty-two,
relating to the formation and operation of risk retention
groups; definitions; risk retention groups chartered in
this state; risk retention groups not chartered in this
state; taxation; compliance with unfair claims settle-
ment practices law; prohibitive, deceptive, false or
fraudulent practices; examination regarding financial
condition; notice to purchasers; prohibited acts regard-
ing solicitation or sale; prohibited coverage; delinquency
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proceedings; compulsory associations; countersignatures
not required; purchasing groups exemption; notice and
registration requirements of purchasing groups;
restrictions on insurance purchased by purchasing
groups; administrative and procedural authority;
penalties; duty on agents or brokers to obtain license;
binding effect of orders issued in the United States
District Court; and rules.

Be it enacted by the Legislature of West Virginia:

That chapter thirty-three of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto two new articles, designated articles thirty-one
and thirty-two, to read as follows:

Article.
31. Captive Insurance.
32. Risk Retention Act.

ARTICLE 31. CAPTIVE INSURANCE.

§33-31-1.  Definitions.

§33-31-2.  Licensing; authority.

§33-31-3. Names of companies.

§33-31-4. Minimum capital; letter of credit.

§33-31-5. Minimum surplus; letter of credit.

§33-31-6. Formation of captive insurance companies in this state.
§33-31-7. Reports and statements.

§33-31-8. Examinations and investigations.

§33-31-9.  Grounds and procedures for suspension or revocation of license.
§33-31-10. Legal investments.

§33-31-11. Reinsurance.

§33-31-12. Rating organizations; memberships.

§33-31-13. Exemption from compulsory associations.

§33-31-14. Tax on premiums collected.

§33-31-15. Rules.

§33-31-16. Laws applicable.

§33-31-1. Definitions.

As used in this chapter, unless the context requires
otherwise:

(1) “Affiliated company” means any company in the
same corporate system as a parent, an industrial
insured, or 2 member organization by virtue of common
ownership, control, operation or management.
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(2) “Association” means any legal association of
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outstanding voting securities of an industrial insured
captive insurance company incorporated as a stock
insurer; or

(ii) Have complete voting control over an industrial
insured captive insurance company incorporated as a
mutual insurer; or

(B) Any group which is created under the Product
Liability Risk Retention Act of 1981 (U.S. Public Law
97-45) as a corporation or other limited liability
association taxable as a stock insurance company or a
mutual insurer under the law of the state of West
Virginia:

(i) Whose primary activity consists of assuming and
spreading all, or any portion, of the product liability or
completed operations liability risk exposure of its group
members;

(ii) Which is organized for the primary purpose of
conducting the activity described in subdivision (i) of
this section; :

(iii) Which does not exclude any person from member-
ship in the group solely to provide for members of such
group a competitive advantage over such a person; and

(iv) Which is composed of members each of whose
principal activity consists of the manufacture, design,
importation, distribution, packaging, labeling, lease or
sale of a product or products.

(9) “Member organization” means any individual,
corporation, partnership or association that belongs to
an association.

(10) “Parent” means a corporation, partnership or
individual that directly or indirectly owns, controls, or
holds with power to vote more than fifty percent of the
outstanding voting securities of a pure captive insurance
company.

(11) “Pure captive insurance company” means any
company that insures risks of its parent and affiliated
companies,
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§33-31-2. Licensing; authority.

(a) Any captive insurance company, when permitted
by its articles of association or charter, may apply to the
commissioner for a license to do any and all insurance
comprised in chapter thirty-three of this code: Provided,
That said captive insurance company maintains its
principal office and principal place of business in this
state: Provided, however, That:

(1) No pure captive insurance company may jr}sure
any risks other than those of its parent and affiliated
companies;

(2) No association captive insurance company may
insure any risks other than those of the member
organizations of its association, and their affiliated
companies;

(3} No industrial insured captive insurance company
may insure any risks other than those of the industrial
insureds that comprise the industrial insured group and
their affiliated companies;

(4) No captive insurance company may provide
personal motor vehicle or homeowner’s insurance
coverage or any component thereof; and

(5) No captive insurance company may accept or cede
reinsurance except as provided in section eleven hereof.

(b) No captive insurance company may do any insu-
rance business in this state unless:

(1) It first obtains from the commissioner a license
authorizing it to do insurance business in this state;

(2) Its board of directors holds at least one meeting
each year in this state;

(8) It maintains its principal place of business in this
state; and

(4) It appoints a resident registered agent to accept
service of process and to otherwise act on its behalf in
this state. Whenever such registered agent cannot with
reasonable diligence be found at the registered office of
the captive insurance company, the secretary of state
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shall be an agent of such captive insurance company
upon whom any process, notice, or demand may be
served.

(c) Before receiving a license, a captive insurance
company shall file with the commissioner a certified
copy of its charter and bylaws, a statement under oath
of its president and secretary showing its financial
condition, and any other statements or documents
required by the eommissioner.

In addition to the information required above, each
applicant captive insurance company shall file with the
commissioner evidence of the following:

(1) The amount and liquidity of its assets relative to
the risks to be assumed:

(2) The adequacy of the expertise, experience, and
character of the person or persons who will manage it;

(3) The overall soundness of its plan of operation;

(4) The adequacy of the loss prevention programs of
its parent, member organizations, or industrial insureds
as applicable; and

(5) Such other factors deemed relevant by the com-
missioner in ascertaining whether the proposed captive
insurance company will be able to meet its policy
obligations.

(d) Each captive insurance company shall pay to the
commissioner a nonrefundable fee of two hundred
dollars for examining, investigating, and processing its
application for license and upon issuance of a license, an
annual license fee of three hundred dollars. In addition,
it shall pay fees and charges in accordance with article
three of this chapter.

(e) If the commissioner is satisfied that the documents
and statements that such captive insurance company has
filed comply with the provisions of this chapter, he may
grant a license authorizing it to do insurance business
in this state until April first, thereafter, which license
may be renewed.
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§33-31-3. Names of companies.

1
2
3
4

No captive insurance company shall adopt a name
that is the same, deceptively similar, or likely to be
confused with or mistaken for any other existing
business name registered in the state of West Virginia.

§33-31-4. Minimum capital; letter of credit.

1

No pure captive insurance company, association
captive insurance company incorporated as a stock
insurer, or industrial insured captive insurance
company incorporated as a stock insurer shall be issued
a license unless it shall possess and thereafter maintain
unimpaired paid-in capital of:

(1) In the case of a pure captive insurance company,
not less than one hundred thousand dollars;

(2) In the case of an association captive insurance
company incorporated as a stock insurer, not less than
three hundred twenty thousand dollars; and

(3) In the case of an industrial insured captive
insurance company incorporated as a stock insurer, not
less than one hundred sixty thousand dollars.

Such capital may be in the form of cash or an
irrevocable letter of credit issued by a bank chartered
by the state of West Virginia or a member bank of the

federal reserve system and approved by the commis-
sioner,

§33-31-5. Minimum surplus; letter of credit.

PEw oo ot wio-

No captive insurance company shall be issued a
license unless it shall possess and thereafter maintain
free surplus of:

(1) In the case of a pure captive insurance company,
not less than one hundred fifty thousand dollars;

(2) In the case of an association captive insurance
company incorporated as a stock insurer, not less than
two hundred eighty thousand dollars;

(3) In the case of an industrial insured captive
insurance company incorporated as a stock insurer, not
less than two hundred forty thousand dollars;
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12
13
14

15

16
17

18
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(4) In the case of an association captive insurance
company incorporated as a mutual insurer, not less than
six hundred thousand dollars; and

(5) In the case of an industrial insured captive
insurance company incorporated as a mutual insurer,
not less than four hundred thousand dollars.

Such surplus may be in the form of cash or an
irrevocable letter of credit issued by a bank chartered
by the state of West Virginia or member bank of the
federal reserve systemm and approved by the commis-
sioner.

§33-31-6. Formation of captive insurance companies in

0O =1 O = WH -

this state.

(a) A pure captive insurance company shall be
incorporated as a stock insurer with its capital divided
into shares and held by the stockholders.

(b} An association captive insurance company or an
industrial insured captive insurance company may be
incorporated:

(1) As a stock insurer with its capital divided into
shares and held by the stockholders; or

(2) As a mutual insurer without capital stock, the
governing body of which is elected by the member
organizations of its association.

{¢) A captive insurance company shall have at least
one incorporator who shall be a resident of this state.

(d) Before the articles of assoctation are transmitted
to the secretary of state, the incorporators shall petition
the commissioner to issue a certificate setting forth his
finding that the establishment and maintenance of the
proposed corporation will promote the general good of
the state. In arriving at such finding the commissioner
shall consider:

(1) The character, reputation, financial standing and
purpose of the incorporators;
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(2) The character, reputation, financial responsibility,
insurance experience, and business qualifications of the
officers and directors; and

(3) Such other aspects as the commissioner shall deem
advisable.

(e) The articles of association, such certificate, and the
organization fee shall be transmitted to the secretary of
state, who shall thereupon record both the articles of
incorporation and the certificate.

(f) The capital stock of a captive insurance company

incorporated as a stock insurer shall be issued at not less
than par value.

(g) At least one of the members of the board of
directors of a captive insurance company incorporated
in this state shall be a resident of this state.

(h) Captive insurance companies formed under the
provisions of this chapter shall have the privileges a_nd
be subject to the provisions of the general corporation
law as well as the applicable provisions contained in Fhls
chapter. In the event of conflict between the provismqs
of said general corporation law and the provisions of this
chapter, the latter shall control.

§33-31-7. Reports and statements.

(a) Captive insurance companies shall not be required

to make any annual report except as provided in this
chapter.

(b) On or before March first of each year, each captive
insurance company shall submit to the commissioner a
report of its financial condition, verified by oath of tyvo
of its executive officers. Each association captive
insurance company shall file its report in the form
required by section fourteen, article three of this
chapter. The commissioner shall by rule propose the
form in which pure captive insurance companies and

industrial insured captive insurance companies shall
report.
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§33-31-8. Examinations and investigations.

At least once in three years, and whenever the
commissioner determines it to be prudent, he shall
personally, or by some competent person appointed by
him, visit each captive insurance company and tho-
roughly inspect and examine its affairs to ascertain its
financial condition, its ability to fulfill its obligations
and whether it has complied with the provisions of this
chapter. The commissioner upon application, in his
discretion, may extend the aforesaid three-year period
to five years, provided said captive insurance company
is subject to a comprehensive annual audit during such
period of a scope satisfactory to the commissioner by
independent auditors approved by him. The expenses
and charges of the examination shall be paid to the state
by the company or companies examined and the finance
director shall issue his warrants for the proper charges
incurred in all examinations.

§33-31-9. Grounds and procedures for suspension or

revocation of license.

(a) The license of a captive insurance company to do
any insurance business in this state may be suspended
or revoked by the commissioner for any of the following
reasons:

(1) Insolvency or impairment of capital or surplus;

(2) Failure to meet the requirements of section four
or five of this article;

(3) Refusal or failure to submit an annual report, as
required by section seven of this article, or any other
report or statement required by law or by lawful order
of the commissioner;

(4) Failure to comply with the provisions of its own
charter or bylaws;

(5) Failure to submit to examination or any lggal
obligation relative thereto, as required by section eight
of this article;

(6) Refusal or failure to pay the cost of examination
as required by section eight of this article;
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(7) Use of methods that, although not otherwise
specifically prohibited by law, nevertheless render its
operation detrimental or its condition unsound with
respect to the public or to its policyholders; or

(8) Failure otherwise to comply with the laws of this
state.

(b) If the commissioner finds, upon examination,
hearing or other evidence, that any captive insurance
company has committed any of the acts specified in
subsection (a), he may suspend or revoke such license if
he deems it in the best interest of the public and the
policyholders of such captive insurance company,
notwithstanding any other provision of this title.

§33-31-10. Legal investments.

1
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(a) An association captive insurance company shall

comply with the investment requirements of the
commissioner.

(b) No pure captive insurance company or industrial
insured captive insurance company may be subject to
any restrictions on allowable investments whatever. The
commissioner may, however, prohibit or limit any
investment that threatens the solvency or hquldlty of
any such company.

§33-31-11. Reinsurance.

1
2
3

4
5
6
7
8

9

(a) Any captive insurance company may provide
reinsurance, as required in section fifteen, article four
of this chapter, on risks ceded by any other insurer.

(b) Any captive insurance company may take credit
for reserves on risks ceded to a reinsurer: Provided,
That no captive insurance company may reinsure a risk
or part thereof with reinsurers not complying with the

provisions of section seventeen, article four of this
chapter.

§33-31-12. Rating organizations; memberships.

1
2

No captive insurance company may be required to join
a rating organization.
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§33-31-13. Exemption from compulsory associations.

No captive insurance company may be permitted to
join or contribute financially to any plan, pool, associ-
ation or guaranty or insolvency fund in this state, nor
any captive insurance company, or its insured, or its
parent or any affiliated company, or any member
organization of its association, receive any benefit from
any such plan, pool, association or guaranty or insol-
vency fund for claims arising out of the operations of
such eaptive insurance company.

WOo0=-J® U =N -
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-31-14. Tax on premiums collected.

(a) Each captive insurance company shall pay to the
commissioner, in the month of February of each year,
a tax at the rate of five tenths of one percent on the gross
amount of all premiums collected or contracted for on
policies or contracts of insurance covering property or
risks in this state and on risks and property situated
elsewhere upon which no premium tax is otherwise paid
during the year ending December thirty-first, next
preceding, after deducting from the gross amount of
16 premiums, subject to the tax, the amount received as
11 reinsurance premiums on business in the state and the
12 amount paid to policyholders as return premiums which
13 shall include dividends on unabsorbed premiums or
14 premium deposits returned or credited to policyholders.

15 (b) The tax provided for in this section shall constitute
16 all taxes collectible under the laws of this state from any
17 captive insurance company, and no other premium tax
18 or other taxes shall be levied or collected from any
19 captive insurance company by the state or any county,
20 city or municipality within this state, except ad valorem
21 taxes.
§33-31-15. Rules.
1 The commissioner may establish rules and from time
2 to time amend such rules relating to captive insurance
3 companies as are necessary to enable him to carry out
4 the provisions of this chapter.
§33-31-16. Laws applicable.

1 No provisions of this code, other than those contained
2 in this chapter or contained in specific references

W00 = U1k D=
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3 contained in this chapter, may apply to captive insu-
4 rance companies.

ARTICLE 32. RISK RETENTION ACT.

§33-32-1.
§33-32-2.
§33-32-3.
§33-32-4.
§33-32-5.
§33-32-6.
§33-32-7.
§33-32-8.
§33-32-9.

§33-32-10.
§33-32-11.
§33-32-12.
§33-32-13.
§33-32-14.
§33-32-15.
§33-32-1s.

§33-32-17.
§33-32-18.
§33-32-19.

§33-32-20.
§33-32-21.
§33-32-22.
§33-32-23.

Purpose and short title.

Definitions.

Risk retention groups chartered in this state.

Risk retention groups not chartered in this state.

Tax on premiums collected.

Compliance with unfair claims settlement practices law.

Prohibitive, deceptive, false, or fraudulent practices.

Examination regarding financial condition.

Notice to purchasers.

Prohibited acts regarding solicitation or sale.

Prohibition on ownership by an insurance company.

Prohibited coverage.

Delinquency proceedings.

Compulsory associations.

Countersignatures not required.

Purchasing groups; exemption from certain laws relating to the
group purchase of insurance.

Notice and registration requirements of purchasing groups.

Restrictions on insurance purchased by purchasing groups. )

Administrative and procedural authority regarding risk retention
groups and purchasing groups.

Penalties.

Duty on agents or brokers to obtain license.

Binding effect of orders issued in United States distriet court.
Rules.

§33-32-1. Purpose and short title.

=2 30N

The purpose of this act is to regulate the formation

and operation of risk retention groups in this state
formed pursuant to the provisions of the federal liability
risk retention act of 1986, hereinafter referred to as
“RRA 1986”. This article may be referred to as the Risk
Retention Act of West Virginia.

§33-32-2. Definitions.

1
2

As used in this article, the term:

(a) “Commissioner” means the insurance commis-

3 sioner of the State of West Virginia or the commissioner,

4 director or superintendent of insurance in any other
5 state.

6

(b) “Completed operations liability” means liability

- e SEE Al 1O} 1. !
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7
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39
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arising out of the installation, maintenance, or repair of

any product at a site which is now owned or controlled
by:

(1) Any person who performs that work; or

(2) Any person who hires an independent contractor
to perform that work; but shall include liability for
activities which are completed or abandoned before the
date of the occurrence giving rise to the liability.

(c) “Domicile” for purposes of determining the state
in which a purchasing group is domiciled, means:

(1) For a corporation, the state in which the purchas-
ing group is incorporated; and

(2) For an unincorporated entity, the state of its
principal place of business.

(d) “Hazardous financial condition” means that, based
on its present or reasonably anticipated financial
condition, a risk retention group, although not yet
financially impaired or insolvent, is unlikely to be able:

(1) To meet obligations to policyholders with respect
to known claims and reasonably anticipated claims; or

(2) To pay other obligations in the normal course of
business;

(e) “Insurance” means primary insurance, excess
insurance, reinsurance, surplus lines insurance, and any
other arrangement for shifting and distributing risk
which is determined to be insurance under the laws of
this state.

(f) “Liability” means legal liability for damages
(including costs of defense, legal costs and fees, and
other claims expenses) because of injuries to other
persons, damage to their property, or other damage or
loss to such other persons resulting from or arising out
of:

(1) Any business (whether profit or nonprofit), t_rade,
product, services (including professional services),
premises, or operations; '
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(2) Any activity of any state or local government, or
any agency or political subdivision thereof; or

(3) Does not inciude personal risk liability and an
employer’s liability with respect to its employees other

than legal liability under the Federal Employers’
Liability Act.

(g) “Personal risk liability” means liability for
damages because of injury to any person, damage to
property, or other loss or damage resulting from any
personal, familial, or household responsibilities or
activities, rather than from responsibilities or activities
referred to herein;

(h) “Plan of operation” or a “feasibility study” means
an analysis which presents the expected activities and

results of a risk retention group including at a
minimum:

(1) The coverages, deductibles, coverage limits, rates,
and rating classification systems for each line of
insurance the group intends to offer;

(2) Historical and expected loss experience of the
proposed members and national experience of similar
exposures to the extent that this experience is reason-
ably available;

(3) Pro forma financial statements and projections;

(4) Appropriate opinions by a qualified, independent
casualty actuary, including a determination of min-
imum premium or participation levels required to
commence operations and to prevent a hazardous
financial condition;

(5) Identification of management, underwriting

procedures, managerial oversight methods, investment
policies; and

(6) Such other matters as may be prescribed by the
commissioner for liability insurance companies autho-
rized by the insurance laws of the state in which the risk
retention group is chartered.

(i) “Product liability” means liability for damages
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because of any personal injury, death, emotional harm,
consequential economic damage, or property damage
(including damages resulting from the loss of use of
property) arising out of the manufacture, design,
importation, distribution, packaging, labeling, lease, or
sale of a product, but does not include the liability of
any person for those damages if the product involved
was in the possession of such a person when the incident
giving rise to the claim occurred.

(i) “Purchasing group” means any group which:

(1) Has as one of its purposes the purchase of liability
insurance on a group basis;

(2) Purchases such insurance only for its group
members and only to cover their similar or related
liability exposure, as described in subparagraph (3);

(3) Is composed of members whose businesses or
activities are similar or related with respect to the
liability to which members are exposed by virtue of any
related, similar, or common business, trade, product,
services, premises, or operations; and

(4) Is domiciled in any state.

(k) “Risk retention group” means any corporation or
other limited liability assoeiation formed under the laws
of any state:

(1) Whose primary activity consists of assuming and
spreading all, or any portion, of the liability exposure
of its group members;

(2) Which is organized for the primary purpose of
conducting the activity described under subparagraph

(1),

(3) Which: (i) is chartered and licensed as a liability
insurance company and authorized to engage in the
business of insurance under the laws of any state; or (ii)
before the first day of January, one thousand nine
hundred eighty-eight, was chartered or licensed and
authorized to engage in the business of insurance under
the laws of this state, and, before such date, had
certified to the insurance commissioner of at least one
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state that it satisfied the capitalization requirements of
such state, except that any such group shall be consi-
dered to be a risk retention group only if it has been
engaged in business continuously since such date and
only for the purpose of continuing to provide insurance
to cover product liability or completed operations
liability as such terms were defined in the product
liability risk retention act of 1986 before the date of the
enactment of the risk retention act of 1986;

(4) Which does not exclude any person from member-
ship in the group solely to provide for members of such
a group a competitive advantage over such a person;

(56) Which has as it members only persons who have
an ownership interest in the group and which has as its
owners only persons who are members who are provided
insurance by the risk retention group:

(A) Has as its sole owner an organization which is

owned by persons who are provided insurance by the
risk retention group.

(6) Whose members are engaged in businesses or
activities similar or related with respect to the liability
of which such members are exposed by virtue of any
related, similar, or common business trade, product,
services, premises, or operations;

(7) Whose activities do not include the provision of
insurance other than:

(A) Liability insurance for assuming and spreading

all or any portion of the liability of its group members;
and

(B) Reinsurance with respect to the liability of any
other risk retention group or any members of such other
group which is engaged in businesses or activities so
that such group or member meets the reinsurance
requirement set forth herein, from membership in the

risk retention group which provides such reinsurance;
and

(8) The name of which includes the phrase “Risk
Retention Group”.
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(I) “State” means any state of the United States or the

157 District of Columbia.
§33-32-3. Risk retention groups chartered in this state.

A risk retention group seeking to be chartered in this
state must be chartered and licensed as a liability
insurance company authorized by the insurance laws of
this state and, except as provided elsewhere in this
article, must comply with all of the laws, rules,
regulations and requirements applicable to such
insurers chartered and licensed in this state and with
section 4 of this article to the extent such requirements
are not a limitation on laws, rules, regulations or
requirements of this state. Before it may offer insurance
in any state, each risk retention group shall also submit
for approval to the insurance commissioner of this state
a plan of operation or a feasibility study and revisions
of such plan or study if the group intends to offer any
additional lines of liability insurance.

§33-32-4. Risk retention groups not chartered in this
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state.

Risk retention groups chartered in states other than
this state and seeking to do business as a risk retention
group in this state must observe and abide by the laws
of this state as follows:

(A) Notice of operations and designation of commis-
stoner as agent.

(a) Before offering insurance in this state, a risk
retention group shall submit to the commissioner:

(1) A statement identifying the state or states in
which the risk retention group is chartered and licensed
as a liability insurance company, date of chartering, its
principal place of business, and such other information
including information on its membership, as the
commissioner of this state may require to verify that the
risk retention group is qualified under this article;

(2) A copy of its plan of operations or a feasibility
study and revisions of such plan or study submitted to
its state of domicile: Provided, however, That the



278

19
20
21
22
23
24
25
26
27

28
29
30

31

32
33

34
35
36
37
38
39
40
41

42
43
44

45
46
47

48
49
50

INSURANCE [Ch. 69

provision relating to the submission of a plan of
operation or a feasibility study shall not apply with
respect to any line or classification of liability insurance
which (a) was defined in the federal product liability
risk retention act of 1981 before the twenty-seventh day
of October, one thousand nine hundred eighty-six and (b)
was offered before such date by any risk retention group
which had been chartered and operating for not less
than three years before such date; and

(3) A statement of registration which designates fthe
commissioner as its agent for the purpose of receiving
service of legal documents or process.

(B) Financial condition.

Any risk retention group doing business in this state
shall submit to the commissioner:

(1) A copy of the group’s financial statement submit-
ted to its state of domicile, which shall be certified by
an independent public accountant and contain a state-
ment of opinion on loss and loss adjustment expense
reserves made by a member of the American academy
of actuaries or a qualified loss reserve specialist (under
criteria established by the national association of
insurance commissioners);

{2) A copy of each examination of the risk reten_ti_on
group as certified by the commissioner or public official
conducting the examination;

(3) Upon request by the commissioner, a copy of any
audit performed with respect to the risk retention
group; and

(4) Such information as may be required to verify its
continuing qualification as a risk retention group under
this article.

§33-32-5. Tax on premiums collected.

1
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(a) Each risk retention group shall be subject to the
same interests, fines and penalties for non-payment as
that generally applicable to insurers under article three,
chapter thirty-three of this code: Provided, That the
premium tax or other taxes on each risk retention group
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shall be in accordance with the provisions of this section.
Each risk retention group insurance company shall pay
to the commissioner, in the month of February of each
year, a tax at the rate of three quarters of one percent
on the gross amount of all premiums collected or
contracted for on policies or contracts of insurance
covering property or risks in this state and on risks and
property situated elsewhere upon which no premium tax
is otherwise paid during the year ending December 31
next preceding, after deducting from the gross amount
of premiums subject to the tax the amount received as
reinsurance premiums on business in the state and the
amount paid to policyholders as return premiums which
shall include dividends on unabsorbed premiums or
premium deposits returned or credited to policyholders:
Provided, however, That the three quarters of one
percent premium tax provided for herein shall be
waived for a period of five years and thereafter be
applicable at a reduced rate of one-half of one percent
on the gross amount of premiums provided for herein-
above, if the said risk retention groups makes a
minimum qualified investment of two million dollars in
the state of West Virginia during the five year waiver
period, as a direct result thereof and the tax commis-
sioner so certifies.

(b) The tax provided for in this section shall constitute
all taxes collectible under the laws of this state from any
risk retention group, and no other premium tax or other
taxes shall be levied or collected from any risk retention
group by the state or any county, ¢ity or municipality
within this state, except ad valorem taxes

(c) To the extent agents or brokers are utilized, they
shall report and pay the taxes for the premiums for
risks which they have placed with or on behalf of a risk
retention group not chartered in this state.

(d) To the extent agents or brokers are not utilized or
fail to pay the subject tax, or taxes, each risk retention
group shall pay the subject tax or taxes, risks insured
within the state. Further, each risk retention group
shall report all premiums paid to it for risks insured
within the state.
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§33-32-6. Compliance with unfair claims settlement

1
2
3

4

practices law.

Any risk retention group, its agents and representa-
tives, shall comply with the laws of this state, as set
forth in chapter thirty-three of this code, regarding
unfair claims settlement practices act of this state.

§33-32-7. Prohibitive, deceptive, false, or fraudulent

1
2
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4

practices.

Any risk retention group shall comply with the laws
of this state, as provided in chapter thirty-three of this
code, regarding prohibitive, deceptive, false or fraudu-
lent acts or practices. However, if the commissioner
seeks an injunction regarding such conduct, the injunec-
tion must be obtained from a court of competent
jurisdiction.

§33-32-8. Examination regarding financial condition.

5
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Any risk retention group must submit to an exami-
nation by the commissioner to determine its financial
condition if the commissioner of the jurisdiction in
which the group is chartered has not initiated an
examination or does not initiate an examination within
sixty days after a request by the commissioner of this
state. Any such examination shall be coordinated to
avoid unjustified repetition and conducted in an
expeditious manner,

§33-32-9. Notice to purchasers.

3
1
2
3
4
5
6
7
8
9

Any policy issued by a risk retention group shall
contain in ten-point type on the front page and the
declaration page, the following notice:

NOTICE

This policy is issued by your risk retention group.
Your risk retention group may not be subject to all of
the insurance laws and regulations of your state. State
insurance insolvency guaranty funds are not available
for your risk retention group.

§33-32-10. Prohibited acts regarding solicitation or sale.

1
2

The following acts by a risk retention group are
hereby prohibited:
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3
4
5
6

7
8

(1) The solicitation or sale of insurance by a risk
retention group to any person who is not eligible for
membership in such group; and

_(2) The solicitation or sale of insurance by, or oper-
ation of, a risk retention group that is in a hazardous
financial condition or is financially impaired.

§33-32-11. Prohibition on ownership by an insurance

1
2
3
4

(o)

company.

No risk retention group shall be allowed to do business
in this state if an insurance company is directly or
indirectly a member or owner of such risk retention
group, other than in the case of a risk retention group
all of whose members are insurance companies.

§33-32-12. Prohibited coverage.

1
2
3

No risk retention group may offer insurance policy
coverage prohibited by chapter thirty-three of this code
or ruled unlawful by the highest court of this state.

§33-32-13. Delinquency proceedings.
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A risk retention group not chartered in this state and
doing business in this state must comply with a lawful
order issued in a voluntary dissolution proceeding or in
a delinquency proceeding commenced by a state insu-
rance commissioner if there has been a finding of
financial impairment after an examination under
section four of this article.

-32-14. Compulsery associations.

No risk retention group shall be permitted to join or
contribute financially to any insurance insolvency
guaranty fund, or similar mechanism, in this state, nor
shall any risk retention group, or its insureds, receive
any benefit from any such fund for claims arising out
of the operations of such risk retention group.

§33-32-15. Countersignatures not required.

1
2
3

A policy of insurance issued to a risk retention group
or any member of that group shall not be required to
be countersigned.
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§33-32-16. Purchasing groups; exemption from certain

p—

laws relating to the group purchase of
insurance.

Any purchasing group meeting the criteria estab-
lished under the provisions of the federal Liability Risk
Retention Act of 1986 shall be exempt from any law of
this state relating to the creation of groups for the
purchase of insurance, prohibition of group purchasing
or any law that would discriminate against a purchasing
group or its members. In addition, an insurer shall be
exempt from any law of this state which prohibits
providing, or offering to provide, to a purchasing group
or its members advantages based on their loss and
expense experience not afforded to other persons with
respect to rates, policy forms, coverages or other
matters. A purchasing group shall be subject to all other
applicable laws of this state.

§33-32-17. Notice and registration requirements of
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purchasing groups.

(a) A purchasing group which intends to do business
in this state shall furnish notice to the commissioner
which shall:

(1) Identify the state in which the group is domiciled;

(2) Specify the lines and classifications of liability
insurance which the purchasing group intends to
purchase;

(3) Identify the insurance company from which the
group intends to purchase its insurance and the domicile
of such company;

(4) Identify the principal place of business of the
groups; and

(5) Provide such other information as may be re-
quired by the commissioner to verify that the purchas-
ing group is qualified under this article,

(b) The purchasing group shall register with and
designate the commissioner {(or other appropriate
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authority) as its agent solely for the purpose of receiving
service of legal documents or process, except that such
requirements shall not apply in the case of a purchasing
group which:

(1) Was domiciled before the first day of April, one
thousand nine hundred eighty-six;

(2) Is domiciled on and after the second day of
October, one thousand nine hundred eighty-six in any
state of the United States which:

(1) Before the twenty-seventh day of October, one
thousand nine hundred eighty-six purchased insurance
from an insurance carrier licensed in any state; and

(ii) Since the twenty-seventh day of October, one
thousand nine hundred eighty-six, purchased its insu-
rance from an insurance carrier licensed in any state;

(3) Which was a purchasing group under the require-
ments of the product liability risk retention act of 1981
before the twenty-seventh day of October, one thousand
nine hundred eighty-six; and

(4) Which does not purchase insurance that was not
authorized for purposes of an exemption under that Act,
as in effect before the twenty-seventh day of QOctober,
one thousand nine hundred eighty-six.

§33-32-18. Restrictions on insurance purchased by pur-
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chasing groups.

A purchasing group may not purchase insurance from
a risk retention group that is not chartered in a state
or from an insurer not admitted in the state in which
the purchasing group is located, unless the purchase is
effected through a licensed agent or broker acting
pursuant to the surplus lines laws and regulations of
such state,

§33-32-19. Adminisirative and procedural authority

1
2

regarding risk retention groups and pur-
chasing groups.

The commissioner is authorized to make use of any of
the powers established under chapter thirty-three of this
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code to enforce the laws of this state so long as those
powers are not specifically preempted by the national
product liability risk retention act of 1981, as amended
by the risk retention amendments of 1986. This includes,
but is not limited to, the commissioner’s administrative
authority to investigate, issue subpoenas, conduct
depositions and hearings, issue orders, and impose
penalties. With regard to any investigation, administra-
tive proceedings, or litigation, the commaissioner can rely
on the procedural law and regulations of the state. The
injunctive authority of the commissioner in regard to
risk retention groups is restricted by the requirement
that any injunction be issued by a court of competent
jurisdiction.

§33-32-20. Penalties.

1
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A risk retention group which violates any provision of
this Act will be subject to fines and penalties applicable
to licensed insurers generally, including revoeation of its
license and/or the right to do business in this state.

§33-32-21. Duty on agents or brokers to obtain license.
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Any person acting, or offering to act, as an agent or
broker for a risk retention group or purchasing group,
which solicits members, sells insurance coverage,
purchases coverage for its members located within the
state or otherwise does business in this state shall, before
commencing any such activity, obtain a license from the
commissioner.

§33-32-22. Binding effect of orders issued in United

=1 ok QO DO =

States district court.

An order issued by any district court of the United
States enjoining a risk retention group from soliciting
or selling insurance, or operating, in any state (or in all
states or in any territory or possession of the United
States) upon a finding that suech a group is in a
hazardous financial condition shall be enforceable in the
courts of the state.

§33-32-23. Rules.

1

The commissioner may establish and from time to
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2  time amend such rules relating to risk retention groups
8 as may be necessary or desirable to carry out the
4 provisions of this article.

—o

CHAPTER 70

(Com. Sub. for H. B. 2255-—By Mr. Speaker, Mr. Chambers, and Delegate Swann,
by request of the Executive)

[Passed March 14, 1987; in effect from passage, Approved by the Governor.}

AN ACT to repeal section six-c, article nine, chapter fifty-one
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended; to amend and reenact sections
three, four, five, six, six-b, eight and sixteen of said
article nine; and to further amend said article nine by
adding thereto two new sections, designated sections
one-a and one-b, all relating to the judges' retirement
system; providing for the definition of certain terms
relating thereto; providing a statement of legislative
intent, policy and findings with respect to certain
decisions of the West Virginia supreme court of appeals
with respect to the expansion of eligibility for and
payments of benefits under such system; declaring the
necessity of certain legisiative amendments having
retrospective and prospective application in such
retirement system and a statement of compelling state
interest in the preservation of legislative constitutional
powers and responsibilities to legislate and to establish
judicial compensation and preserving the financial
integrity of the system; enlarging permissible invest-
ments for fund moneys; reaffirming that state auditor
be primary fiscal officer and administrator of judges’
retirement system with required independent review
and final determination by the state auditor with
respect to eligibility for and amount of benefit pay-
ments; directing the state auditor to refund certain
moneys, with interest, in respect of payments made to
acquire service pursuant to certain decisions of the West
Virginia supreme court of appeals; requiring contribu-
tions be made so long as members of the system sit as
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judges, irrespective of whether or not such persons
would otherwise qualify for benefits under said article;
providing for eredits toward eligibility; granting certain
credits for military service without requiring payment
therefor; granting certain credits for services as
prosecuting attorney in certain cases, requiring pay-
ment therefor and establishing the rate of such pay-
ment; providing for the transfer of credits between the
judges’ retirement system and the public employees
retirement system; limiting the use of the same
retirement credits in both systems; deleting obsolete
provisions; including any required payments by county
commissions into judges’ retirement system trust fund;
specifying military service credits allowable up to five
years maximum; allowing retirement at earlier age
through ,use of actuarially reduced percentage for
pension benefit determination, receivable throughout
retirement; providing for increase in retirement benefits
due to increases in judicial salaries occurring during
retirement; authorizing state auditor to determine
reasonable rate of interest for judicial members acquir-
ing service credit periods and payments therefor;
providing for spousal annuities to be payable from all
trust fund moneys, including appropriations made
thereto; establishing certain benefits for surviving
orphans of judges in certain cases; establishing certain
new criteria for eligibility for receipt of retirement
benefits by judges; requiring of minimum of twelve
years actual service as a judge as a condition of
eligibility of benefits; providing for shorter service
period for entitlement to disability retirement for
judges; revising disability retirement benefit applicable
to new judge members retiring upon disability subse-
quent to specified date; specifying certain effective
dates; and providing for severability of the provisions of
said article and of the amendments thereto.

Be it enacted by the Legisiature of West Virginia:

That section six-¢, article nine, chapter fifty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be repealed; that sections three, four, five, six, six-
b, eight and sixteen of said article nine, as amended, be
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amended and reenacted; and that said article nine be further
amended by adding thereto two new sections, designated
sections one-a and one-b, all to read as follows:

ARTICLE 9. RETIREMENT SYSTEM FOR JUDGES OF COURT OF

RECORD.

§51-9-1a. Definitions.
§51-9-1b. Statement of legislative intent, policy and finding.

§51-9-3.

§51-9-4,

§51-9-5.

§51-9-6.

Custody, permissible investment and administration of retirement
system trust fund; state auditor’s authority as administrator and
trust fund fiduciary; refunds required, including interest.

Required percentage contributions from salaries; any termination
of required contributions prior to actual retirement disailowed;
military service eredit and maximum allowable.

Election not to participate, contribute, or be a member; authorized
transfers of service credit by a judge; duplicate use of service
credit prohibited.

Eligibility for and payment of benefits.

§561-9-6b. Annuities for surviving spouses and surviving dependent children

§51-9-8.

of judges; automatie escalation and increase of annuity benefit;
proration designation by judge permitted.
Retirement upon disability.

§51-9-16. Severability of article and amendments thereto.
§51-9-1a. Definitions.

1
2
3
4
5

As used in this article the term “judge” or “judge of
any court of record” or “judge of any court of record of
this state” shall mean, refer to and include judges of the
several circuit courts and justices of the supreme court
of appeals.

§51-9-1b, Statement of legislative intent, policy and
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finding.

The decision and opinion of the state supreme court
of appeals in the case of In re Judge Dostert, which was
rendered on the seventh day of November, in the year
one thousand nine hundred eighty-four, and other
decisions and opinions of that court based upon the
Dostert decision have served to make substantial and
fundamental changes in the retirement system for
judges as established by the Legislature under the
provisions of this article. These substantial and funda-
mental changes have served to or resulted in (i)
expanding and greatly easing the requirements neces-
sary to qualify to receive retirement annuity benefits
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from the system, (ii) making many persons eligible for
retirement annuity benefits from the system at an
earlier date than would have been the case under the
provisions of the article, (iii) unjustly increasing the
amount of retirement annuity benefits to be received by
certain judges or justices would or will receive and (iv)
altering or reducing the authority of the state auditor
as the primary administrator of the judges retirement
fund and of the Governor to determine the eligibility of
persons seeking to claim retirement annuity benefits
from the fund and placed these functions within the
province of the court administrator; thus removing the
statutory authority of public officers outside the judicial
branch of state government to determine the eligibility
of judges and justices to receive such benefits or to see
to the finaneial stability and soundness of the fund or
to ensure fiscal accountability with respect thereto.

The Legislature hereby declares that the .Dostert
decision and the subsequent decisions of the supreme
court of appeals which were based upon the Dostert
decision were not and do not constitute sound legal
principles, in that they have served to rewrite contrac-
tual arrangements found to exist by the supreme court
of appeals in the case of Wagoner v. Gainer decided on
the fifteenth day of June, one thousand nine hundred
eighty-one, and, further, usurped the authority of the
Legislature to determine or formulate the public policy
of this state as required by article V, section 1 and
article VI, section 1 of the Constitution of West Virginia
and further usurped the authority of the Legislature to
set judicial compensation.

The Legislature hereby states and finds that its intent
and policy recognizes a compelling state interest is
present in earrying out its constitutional responsibilities
of establishing, determining and setting reasonable
compensation guidelines and amounts for judicial
officers, by law, and of protecting the fiscal responsibil-
ity and soundness of the moneys required for payment
into the trust fund, as a part of the judicial branch
budget request, which is determined by benefits payable
from the judicial retirement system, and which judicial

——— ey mrra. % w1 s L
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budget request may not be reduced by the Legislature,
constitutionally.

The amendments now made to the provisions of this
retirement system by the Legislature are made within
the original and continuing framework of such system
and with the benefits hereunder being directed toward
those meeting the striet and fundamental requirements
of career judicial service on the bench, of military
service and service as a prosecuting attorney as granted
by this article.

§51-9-3. Custody, permissible investment and administra-
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tion of retirement system trust fund; state
auditor’s authority as administrator and trust
fund fiduciary; refunds required, including
interest.

The state treasurer shall be the custodian of the fund
and of any investment securities of the retirement
system and shall give a separate and additional bond for
the faithful performance of his or her duties as such
custodian. The governor shall fix the amount of such
bond which shall be approved as to sufficiency and form
by the attorney general and shall be filed in the office
of the secretary of state. The premium on such bond
shall be paid from the fund.

In a manner and to an extent consonant with sound
administrative principles, the state board of investments
shall have authority to invest such fund in interest-
bearing securities of the United States of America, of
the state of West Virginia and of any political subdivi-
sion thereof or such other investments as may be
authorized or permitted by the provisions of article six,
chapter twelve of this code.

The state auditor shall be the primary fiscal officer,
responsible for the records and administration of the
trust fund, including budgetary matters incident to the
authority vested in him or her with respect to judicial
department appropriations under article VI, section 51
of the Constitution of West Virginia. The state auditor
shall also, as trust fund fiduciary, independently
determine anew, in a substantive sense and as a check
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and balance, any information concerning eligible service
years, required money contributions, computation of
judge’s retirement benefit or spousal benefit or any
other substantive element of qualification supplied or
certified to the state auditor by any other public officer,
including the supreme court administrator or the chief
executive, toward proper final review before issuance of
a state warrant in payment of any benefit under the
judges’ retirement system.

In respect of any credited service heretofore acquired
under the Dostert decision and subsequent related
decisions, the state auditor shall make refund te any
person heretofore making payment to acquire such
service credit, primary or derivative, in the amount so
earlier paid, together with interest at the same rate such
sum actually earned because of its investment by the
auditor or treasurer, as the case may be, in the
consolidated pension pool or with the interest such sum
would have earned if timely invested in such pool,
whichever amount of interest be greater.

§51-9-4. Required percentage contributions from salar-

-1

ies; any termination of required contributions
prior to actual retirement disallowed; military
service credit and maximum allowable; qua-
lifiable prosecutorial service.

Every person who is now serving or shall hereafter
serve as a judge of any court of record of this state shall
pay into the judges’ retirement fund six percent of the
salary received by such person out of the state treasury:
Provided, That when a judge becomes eligible to receive
benefits from such trust fund by actual retirement, no
further payment by him or her shall be required, since
such employee contribution, in an equal treatment sense,
ceases to be required in the other retirement systems of
the state, also, only after actual retirement. Any prior
oceurrence or practice to the contrary, in any way
allowing discontinuance of required employee contribu-
tions prior to actual retirement under this retirement
system, is rejected as erroneous and contrary to
legislative intent, and as violative of required equal
treatment and is hereby nullified and discontinued fully,
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with the state auditor to require such contribution in
every instance hereafter, except where no contributions
are required to be made any of the provisions of this
article.

In drawing warrants for the salary checks of judges,
the state auditor shall deduct from the amount of each
such salary check six percent thereof, which amount so
deducted shall be credited by the state treasurer to the
trust fund.

Any judge seeking to qualify military service to be
claimed as credited service, in allowable aggregate
maximum amount up to five years, shall be entitled to
be awarded the same without any required payment in
respect thereof to the judges’ retirement fund. Any
judge holding office as such on the effective date of the
amendments to this article adopted by the Legislature
at its regular session in the year one thousand nine
hundred eighty-seven, who seeks to qualify service as a
prosecuting attorney as credited service, which service
credit must have been earned prior to the year one
thousand nine hundred eighty-seven, shall be required
to pay into the judges’ retirement fund six percent of
the annual salary which was actually received by such
person as prosecuting attorney during the time such
prosecutorial service was rendered prior to the year one
thousand nine hundred eighty-seven, and for which
credited service is being sought, together with applica-
ble interest. No judge whose term of office shall
commence after the effective date of such amendments
to this article, shall be eligible to claim any eredit for
service rendered as a prosecuting attorney as eligible
service for retirement benefits under this article, nor
shall any time served as a prosecutor after the year one
thousand nine hundred eighty-eight, be considered as
eligible service for any purposes of this article.

§51-9-5. Election not to participate, contribute, or be a

1

member; authorized transfers of service credit
by a judge; duplicate use of service credit
prohibited.

(a) Notwithstanding any provisions of this article, any
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judge may in writing notify the auditor within thirty
days after he or she takes office, or, if he or she is in
office, on the date this article becomes effective, then
within thirty days from such latter date, that such judge
elects not to become a member or make any payments
or contributions to the trust fund, in which event every
Judge, so electing, shall not thereafter at any time be
entitled to receive any retirement pay or benefits under
provisions of this article, and any deduction that may
have theretofore been made from the salary of such
judge and paid into the fund shall be refunded without
interest, to him or her by the auditor by warrant drawn
on the trust fund. Any judge who has so elected not to
become a member or not to contribute, shall neverthe-
less thereafter be permitted to become such member,
contribute and become eligible for retirement benefits
by paying into the judges’ retirement fund all contribu-
tions such judge would have been required to pay into
the fund, together with interest thereon at a rate to be
determined by the state auditor as reasonable for such
prior periods, as if such judge had not previously elected
not to be a member and not to contribute, '

(b) There may be transfers of service credit on proper
basis between the judges’ retirement system and the
public employees retirement system, where such service
credit constitutes qualified and eligible credit under the
recipient system’s statutes, in order to allow full
flexibility of choice of option by a judge or judicial
member; but in no case shall benefits be receivable from
more than one of such state retirement systems, nor
shall any service credit be usable more than once and
then only in the finally chosen state retirement system.

§51-9-6. Eligibility for and payment of benefits.

1
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(a) Except as otherwise provided in sections five,
twelve and thirteen of this article, and subject to the
provisions of subsection (e} of this section, any person
who is now serving, or who shall hereafter serve, as a
judge of any court of record of this state and shall have
served as such judge for a period of not less than sixteen
full years and shall have reached the age of sixty-five
years, or who has served as judge of such court or of
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that court and other courts of record of the state for a
period of sixteen full years or more (whether continu-
ously or not and whether said service be entirely before
or after this article became effective, or partly before
and partly after said date, and whether or not said judge
shall be in office on the date he or she shall become
eligible to benefits hereunder) and shall have reached
the age of sixty-five years, or who is now serving, or who
shall hereafter serve, as a judge of any court of record
of this state and shall have served as such judge for a
period of not less than twenty-four full years, regardless
of age, shall, upon a determination and certification of
his or her eligibility as previded in section nine hereof,
be paid from the fund annual retirement benefits, so
long as he or she shall live, in an amount equal to
seventy-five perecent of the annual salary of the office
from which he or she has retired based upon such salary
of such office and as such salary may be changed from
time to time during the period of his or her retirement
and the amount of his or her retirement benefits shall
be based upon and be equal to seventy-five percent of
the highest annual salary of such office for any one
calendar year during the period of his or her retirement,
and shall be payable in monthly installments: Provided,
That such retirement benefits shall be paid only after
such judge has resigned as such or, for any reason other
than his or her impeachment, his or her service as such
has ended: Provided, however, That every such person
seeking to retire and to receive the annual retirement
benefits provided by this subsection must have served
a minimum of twelve years as a sitting judge of any such
court of record.

(b) Notwithstanding any other provisions of this
article, any person who is now serving or who shall
hereafter serve as a judge of any court of record of this
state and who shall have accumulated sixteen years or
more of credited service, at least twelve years of which
is as a sitting judge of a court of record, and who has
attained the age of sixty-two years or more but less than
the age of sixty-five years, may elect to retire from his
or her office and to receive the pension to which he or
she would otherwise be entitled to receive at age sixty-
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five, but with an actuarial reduction of pension benefit
to be established as a reduced annuity receivable
throughout retirement. The reduced percentage (less
than seventy-five percent) actuarially computed, deter-
mined and established at time of retirement in respect
of this reduced pension benefit shall also continue and
be applicable to any subsequent new annual salary set
for the office from which such judge has retired and as
such salary may be changed from time to time during
the period of his or her retirement.

(c) In determining eligibility for the benefits provided
by this section, active full-time duty (including leaves
and furloughs) in the armed forces of the United States
shall be eligible for qualification as credited military
service for the purposes of this article by any judge with
twelve or more years actual service as a sitting judge
of a court of record, such awardable military service to
not exceed five years.

(d) If a judge of a court of record has who is presently
sitting as such on the effective date of the amendments
to this section enacted by the Legislature at its regular
session held in the year one thousand nine hundred
eighty-seven, and who has served for a period of not less
than twelve full years and has made payments into the
judges’ retirement fund as provided in this article for
each month during which he served as judge, following
the effective date of this section, any portion of time
which he or she had served as prosecuting attorney in
any county in this state shall qualify as years of service,
if such judge shall pay those sums required to be paid
pursuant to the provisions of section four of this article:
Provided, That any term of office as prosecuting
attorney, or part thereof, commencing after the thirty-
first day of December, one thousand nine hundred
eighty-eight, shall not hereafter in any way qualify as
eligible years of service under this retirement system.

(e) Any retirement benefit aceruing under the provi-
sions of this section shall not be paid if otherwise barred
under the provisions of article ten-a, chapter five of this
code.
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§51-9-6b. Annuities for surviving spouses and surviving
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dependent children of judges; automatic
escalation and increase of annuity benefit;
proration designation by judge permitted.

(a) There shall be paid, from the fund created or
continued by section two of this article, or from such
funds as may be appropriated by the Legislature for
such purpose, an annuity to the surviving spouse of a
judge, if such judge at the time of his or her death is
eligible for the retirement benefits provided by any of
the provisions of this article, or who has, at death,
actually served five years or more as a sitting judge of
any court of record of this state, exclusive of any other
service credit to which such judge may otherwise be
entitled, and who dies either while in office or after
resignation or retirement from office pursuant to the
provisions of this article. Said annuity shall amount to
forty percent of the annual salary of the office which
said judge held at his or her death or from which he
or she resigned or retired. In the event said salary is
increased or decreased while an annuitant is receiving
the benefits hereunder, his or her annuity shall amount
to forty percent of the new salary. The annuity granted
hereunder shall accrue monthly and shall be due and
payable in monthly installments on the first business
day of the month following the month for which the
annuity shall have accrued. Such annuity shall com-
mence on the first day of the month in which said judge
dies and shall, subject to the provisions of subsection (b)
of this section, terminate upon the death of the annuitant
or shall terminate upon the remarriage of the annuitant.

{b) If there be no surviving spouse at the time of death
of a judge who dies after serving five years or more as
a sitting judge of any court of record and such judge
leaves surviving him any dependent child or children
such dependent child or children shall receive an
amount equal to twenty percent of the annual salary of
the office which said judge held at the time of his or
her death; Provided, That the total of all such annuities
payable to each such child shall not exceed in the
aggregate an amount equal to forty percent of such
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salary. Such annuity shall continue as to each such child
until (i) he or she attains the age of eighteen years or
(ii) attains the age of twenty-three years so long as such
child remains a full-time student. The auditor shall by
legislative rule establish the criteria for determining a
person’s status as a full-time student within the meaning
and intent of this subsection. In the event there are
surviving any such judge three or more dependent
children, then each such child’s annuity shall be
proratably reduced in order that the aggregate annuity
received by all such dependent children does not exceed
forty percent of such salary and the amount to be so
received by any such child shall continue throughout the
entire period during which each such child is eligible
to receive such annuity. The provisions of this subsection
shall also apply to those circumstances and situations
wherein a surviving spouse of a deceased judge shall die
while receiving benefits pursuant to subsection (a) of
this section and who shall leave surviving dependent
children of such deceased judge who would be entitled
to benefits under this subsection as if they had suc-
ceeded to such annuity benefits upon the death of such
judge in the first instance. In the event the salary of
judges is increased or decreased while an annuitant is
receiving benefits pursuant to this subsection, the
annuities payable shall be likewise increased or de-
creased proportionately to reflect such change in salary.
The annuities granted hereunder shall accrue monthly
and shall be due and payable in monthly instaliments
on the same day as surviving spouses benefits are
required to be paid. Such annuities shall commence on
the first day of the month in which any such dependent
child becomes eligible for benefits hereunder and shall
terminate on the last day of the month during which
such eligibility ceases.

§51-9-8. Retirement upon disability.

1
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(2) Whenever a judge of a court of record of this state,
who is not disqualified from participation herein as
provided in section five of this article, who shall have
served for ten full years, or if over the age of sixty-five
years, who shall have served at least six years as a judge
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of a court of record, shall become physically or mentally
incapacitated to perform the duties of his or her office
as judge during the remainder of his or her term and
shall make a written application to the governor for his
or her retirement, setting forth the nature and extent
of his or her disability and tendering his or her
resignation as such judge upon condition that upon its
acceptance he or she be retired with pay under the
provisions of this article, the governor shall make such
investigation as the governor shall deem advisable and,
if the governor shall determine that such disability
exists and that the public service is suffering and will
continue to suffer by reason of such disability, the
governor shall thereupon accept the resignation and, by
written order filed in the office of the secretary of state,
direct the retirement of the judge for the unexpired
portion of the term for which such judge was elected or
appointed. The secretary of state shall thereupon file a
certified copy of such order with the state auditor. When
so accepted, said resignation shall create a vacancy in
such office of judge, which shall be filled by appoint-
ment or election as provided by law. The retired judge
shall thereupon be paid annual retirement pay during
the remainder of his or her unexpired term in an
amount equal to the annual salary he or she was
receiving at the time of his or her disability retirement,
which annual retirement pay, so long as it shall be paid
to him or her, shall be in lieu of any and all retirement
benefits such judge may otherwise have received under
provisions of this article: Provided, That when the
payment of such full salary as disability retirement pay
shall have terminated with the close of his or her term
of office, such judge, even though he or she shall not
have arrived at the age of sixty-five years, shall, so long
as the disability determined by the governor continues
to exist, be paid the retirement benefits for which
provision is made in section six of this article: Provided,
however, That in the event any such judge shall die
during the continuation of his or her disability, then
such judge’s surviving spouse shall receive the benefits
to which he or she would have been entitled pursuant
to the provisions of section six-b of this article and
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subject to the limitations thereon: Provided further, That
any judge becoming a new member of this retirement
system on or after the first day of April, one thousand
nine hundred eighty-seven, and retiring upon disability
retirement subsequent to such date shall be paid upon
the basis of seventy-five percent of highest annual
salary, with allowable salary increase, as provided in
section six of this article during all disability retirement
receipt periods.

(b) Any other provision of this section to the contrary
notwithstanding, no judge shall be eligible pursuant to
this section unless such judge is also disabled to such an
extent so as to preclude such judge from engaging in
the practice of law during all of the period of such
disability.

§51-9-16. Severability of article and amendments thereto.
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If any section, subsection, clause, phrase or require-
ment of this article or if any section, subsection, clause,
phrase or requirement of this article as amended by the
Legislature at its regular session held in the year one
thousand nine hundred eighty-seven, if for any reason
held to be unconstitutional, such decision shall not affect
the validity of the remaining portions. The Legislature
hereby declares that it would have passed this article,
and each section, subsection, sentence, clause or phrase
and requirement thereof, including any amendments
thereto adopted by the Legislature at its regular session
held in the year one thousand nine hundred eighty-
seven, irrespective of the fact that any one or more
sections, subsections, clauses, phrases or requirements
be declared unconstitutional.
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CHAPTER 71

(H. B. 2247—By Delegates McCormick and McKinley)

[Passed March 13, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section five, article one,

chapter twenty-one of the code of West Virginia, one
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thousan_d nine hundred thirty-one, as amended, relating
to continuing the department of labor, following an
audit by the joint committee on government operations.

Be it enacted by the Legislature of West Virginia:

That sec‘gion five, article one, chapter twenty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 1. STATE DEPARTMENT OF LABOR.
§21-1-5. Reestablishment of department; findings.

After having conducted a performance and fiscal
audit through its joint committee on government
operations, pursuant to section nine, article ten, chapter
four of this code, the Legislature hereby finds and
declares that the department of labor should be
continued and reestablished. Accordingly, notwithstand-
ing the provisions of section four, article ten, chapter
four of this code, the department of labor shall continue
to exist until the first day of July, one thousand nine
hundred eighty-eight.
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CHAPTER 72

(Com. Sub. for S. B. 315—By Senators Boettner, Holliday, Holmes, Chernenko,
Kautman, Lucht and Chafin)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter twenty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new article, designated
article three-a, relating to creating an occupational
safety and health division for public employees within
the department of labor; definitions; application of
article; duties of employer and employee; providing for
the adoption of rules relating to occupational health and
safety standards; adoption of federal and state
standards; variances; emergency standards; authorizing
the commissioner of labor to conduect appropriate
inspections and investigations; records to be kept;
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issuance of citations by commissioner for violations;
establishing an occupational health and safety review
commission to review the commissioner’s citations and
determinations; terms; compensation; notification to
employer of violation; hearing; appeal from review
commission; discrimination against employee; investiga-
tion; civil action; authorizing circuit courts to enjoin
certain dangerous conditions or practices in places of
employment; research and demonstration projects;
education programs; reports to United States secretary
of labor; advisory board; membership; appointment;
terms; vacancies; and compensation.

Be it enacted by the Legislature of West Virginia:

That chapter twenty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by

adding thereto a new article, designated article three-a, to
read as follows:

ARTICLE 3A. OCCUPATIONAL SAFETY AND HEALTH ACT.

§21-3A-1.  Short title.

§21-3A-1a. Legislative policy.

§21-3A-2. Definitions.

§21-3A-3.  Division of occupational safety and health; coordination of

activities with workers’ compensation commissioner.

§21-3A-4.  Application of article.

§21-3A-6. Duties of employer and employee.

§21-3A-6. Rules.

§21-3A-7. Adoption of federal and state standards; variances.

§21-3A-8. Inspections and investigations; records.

§21-3A-9. Citation for violation.

§21-3A-10. Occupational safety and health review commission.

§21-3A-11. Notice to employer of contest period; action by commissioner;

action by review commission.

§21-3A-12. Appeal from review commission.
§21-3A-13. Discrimination against employee filing complaint.
§21-3A-14. Enjoining of conditions or practices at places of employment;

mandamus against commissioner for failure to act.

§21-3A-15. Research and demonstration projects.

§21-3A-16. Education program.

§21-3A-17. Reports to United States secretary of labor.

§21-3A-18. Occupational safety and heaith advisory board created; qualifi-

cations of members; members appointed by governor; term;
filling of vacancies; payment of expenses.

§21-3A-19. Optional coverage by subdivisions.
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§21-3A-1. Short title.

1
2

This article shall be known and cited as the “West
Virginia Occupational Safety and Health Act.”

§21-3A-1a. Legislative policy.
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The Legislature finds that the safety and health of
public employees in the workplace is of primary public
concern. Personal injuries and illnesses arising out of
work situations result not only in wage loss and
increased medical expenses for public employees, but
also in decreased productivity and increased workers’
compensation expenses for public employers. The
Legislature therefore declares:

(2) That it is the policy of this state to ensure that all
public employees be provided with safe and healthful
work environments free from recognized and avoidable
hazards;

(b) That it is the responsibility of the state to
promulgate standards for the protection of the health
and safety of its public workforce; and

(¢) That it is in the public interest for public employ-
ers and public employees to join in a cooperative effort
to enforce these standards.

§21-3A-2. Definitions.

00 -1 O W D=

As used in this chapter, unless the context clearly
indicates otherwise:

(a) “Commission” means the occupational safety and
health review commission established under this article;

(b) “Commissioner” means the labor commissioner or
his designated agent;

(¢) “Employee” means any public employee of the
state, or any state agency,

(d) “Employer” means public employer and shall
include the state or any department, division, bureau,
board, council, agency or authority of the state, but shall
not include the department of corrections, the depart-
ment of health and the Legislature;

(e) “Occupational safety and health standard” means
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a standard for health or safety which requires the
adoption or use of one or more practices, means,
methods, operations or processes reasonably necessary
or appropriate to provide safe and healthful employment
in places of employment;

(f) “Person” means one or more individuals; and

(g) “Workplace” means a place where public em-
ployees are assigned to work but shall not include any
place where public employees are assigned to work that
is inspected and regulated in accordance with federal
occupational safety and health standards or mine safety
and health administration standards, or facilities under
the authority of the department of corrections, the
department of health, or the Legislature.

§21-3A-3. Division of occupational safety and health;

Pt e ek e e e ek
SIS UTR L NMHOWO -1 U W

coordination of activities with workers’
compensation commissioner.

(a) There is hereby created in the labor department
a division of occupational safety and health, comprised
of a subdivision for safety, a subdivision for health and
such other subdivisions as the commissioner considers
necessary. This division shall administer all matters

pertaining to occupational safety and occupational
health.

(b) The labor commissioner may require the assist-
ance of other state agencies and may enter into
agreements with other state agencies and political
subdivisions of the state for the administration of this
chapter.

(¢) The labor commissioner shall provide for coordi-
nation between the division of occupational safety and
health and the workers’ compensation commissioner
including, but not limited to, the establishment of
standardized procedures and reportings.

§21-3A-4. Application of article.

1
2
3

(a) This article applies to all public employers, public
employees and public workplaces within the state of
West Virginia.
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(b) Nothing in this article may be construed to
supersede or in any manner affect any workers’
compensation law or to diminish in any manner common
law or statutory rights, duties or liabilities of employers
or employees, under any law with respect to injuries,
diseases or death of employees arising out of and in the
course of employment.

§21-3A-5. Duties of employer and employee.

(a) Each employer shall furnish to each of his
employees employment and a place of employment
which are free from recognized hazards causing or
likely to cause death or serious physical harm or serious
illness to his employees.

(b) Each employer shall, upon the written request of
any employee, furnish the employee with a written
statement listing the substances which the employee
uses or with which the employee comes into contact,
which substances have been identified as toxic and
hazardous by occupational safety and health standards,
under Title 29 CFR 1910.1000 “Air Contaminant Code
of Federal Regulations” through 1910.1046, or listed in
the most recent National Institute for Occupational
Safety and Health Registry of the Toxic Effects of
Chemical Substances (RTECS).

(¢) Each employer shall comply with occupational
safety and health standards promulgated under this
article.

(d) Each employee shall comply with occupational
safety and health standards and all regulations and
orders issued pursuant to this article which are
applicable to his actions and conduct.

§21-3A-6. Rules.

1
2

3
4
5

6

In the rules adopted under the authority of this
article, the commissioner shall:

(a) Provide for the preparation, adoption, amendment
or repeal of rules necessary to effectuate the health and
safety purposes of this article;

(b) Provide educational programs to encourage em-
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ployers and employees in their efforts to reduce the
number of safety and health hazards and to stimulate
employers and employees to institute new programs,
and to perfect existing programs to provide for safe and
hezaithful working conditions;

(c) Provide for appropriate reporting procedures by
employers with respect to information relating to
conditions of employment which will assist in achieving
the objectives of this article;

(d) Provide for the frequency, method and manner of
making inspections of workplaces without advance
notice: Provided, That in the event of an emergency or
unusual situation, the commissioner may give advance
notice;

(e) Provide for the publication and dissemination to
employers, employees and labor organizations and the
posting, where appropriate, by employers of informa-
tional, educational or training materials calculated to
aid and assist in achieving the objectives of this article;
and

(f) Provide for the establishment of new programs,
and the perfection and expansion of existing programs
for occupational safety and health education for employ-
ers and employees and institute methods and procedures
to establish a program for voluntary compliance by
employers and employees with the requirements of this
article and all applicable safety and health standards
and regulations promulgated pursuant to the authority
of this article.

§21-3A-7. Adoption of federal and state standards;

CO=1MHh W& WD -

variances.

(a) The commissioner, on or before the first day of
July, one thousand nine hundred eighty-seven, shall
provide at the minimum, for the adoption of all
occupational safety and health standards, amendments
or changes adopted or recognized by the United States
Secretary of Labor under the authority of the Occupa-
tional Safety and Health Act of 1970, which are in effect
on the effective date of this section. Where no federal
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standards are applicable, or where standards more
stringent than the federal standards are deemed
advisable, the commissioner shall provide for the
development of such state standards as will comport
with the purposes of this act. Standards shall be adopted
through state administrative procedures.

(b) In the event of emergency or unusual situations,
the commissioner shall provide for an emergency
temporary standard to take effect immediately if he
determines:

(1) Employees are exposed to grave danger from
exposure to substances or agents determined to be toxic
or physically harmfu} or from new hazards; and

(2) The emergency standard is necessary to protect
employees from such danger.

The emergency standard may be in effect not longer
than one hundred eighty days or, if renewed in com-
pliance with the laws of this state governing the
adoption or extension of rules, not longer than sixty
additional days. On or before the expiration date of the
emergency standard or renewal thereof, the commis-
sioner shall develop a permanent standard to replace the
emergency standard.

(c) Any standard promulgated shall prescribe the use
of labels or other appropriate forms of warning neces-
sary to ensure that emplovees are apprised of all
hazards to which they are exposed, relevant symptoms
and appropriate emergency treatment and, where
appropriate, proper conditions and precautions of safe
use or exposure. The standard shall also prescribe
suitable protective equipment and control procedures
for use in connection with such hazards and shall
provide for measuring employee exposure in the manner
necessary for the protection of employees. In addition,
where appropriate, the standard shall prescribe the type
and frequency of medical examinations or other tests
which shall be made available to employees exposed to
such hazards in order to determine any adverse effect
from that exposure.
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(d) Any employer may apply to the commissioner for
a temporary order granting a variance from a standard,
or any provision thereof, promulgated under this
section. A temporary order shall be granted if the
employer files an application which meets the require-

ments of subsection (e) of this section and establishes
that:

(1) He is unable to comply with a standard by its
effective date because of unavailability of professional or
technical personnel or of materials and equipment
needed to come into compliance with the standard or
because necessary construction or alteration of facilities
cannot be completed by the effective date;

(2) He is taking all available steps to safeguard

employees against the hazards covered by the standard;
and

(3) He has an effective program for coming into
compliance with the standard as quickly as practicable.

Any temporary order issued under this subsection
shall prescribe the practices, means, methods, opera-
tions and processes which the employer must adopt and
use while the order is in effect and state in detail his
program for coming into compliance with the standard.
A temporary order may be granted only after notice by
the commissioner to employees and an opportunity for
a hearing before the commissioner: Provided, That the
commissioner may issue one interim order to be
effective until a decision is made on the basis of the
hearing. No temporary order may be in effect for longer
than the period needed by the employer to achieve
compliance with the standard or one year, whichever is
shorter: Provided, however, That an order may be
renewed if the requirements of this subsection are met
and if an application for renewal is filed at least ninety
days prior to the expiration date of the order. No
interim renewal of an order may remain in effect longer
than one hundred eighty days.

() An application for a temporary variance order
shall contain:
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(1) A specification of the standard or portion thereof
from which the employer seeks a variance;

(2) A representation by the employer, supported by
representations from qualified persons who have
firsthand knowledge of the facts represented, that he is
unable to comply with the standard or portion thereof
and a detailed statement of the reasons therefor;

(3) A statement of the steps he has taken and will
take, with specific dates, to protect employees against
the hazard covered by the standards;

(4) A statement of when he expects to comply with the
standard and what steps he has taken and what steps
he will take, with dates specified, to come into com-
pliance with the standard; and

(5) A certification that he has informed his employees
of the application by giving a copy thereof to their
authorized representative, posting a statement giving a
summary of the application and specifying where a copy
may be examined at the place or places where notices
to employees are normally posted and by other approp-
riate means. A deseription of how employees have been
informed shall be contained in the certification. The
information to employees shall inform them of their
right to petition the commissioner for a hearing. The
commissioner is authorized to grant a variance from any
standard or portion thereof whenever he determines
that a variance is necessary to permit an employer to
participate in an experiment, approved by the commis-
sioner, designed to demonstrate or validate new and
improved techniques to safeguard the health or safety
of workers.

(f) Any affected employer may apply to the commis-
sioner for an order granting a variance from a standard
promulgated under this section. Affected employees
shall be given notice of each such application and an
opportunity to participate in a hearing before the
commissioner. The commissioner shall issue such order
if he determines on the record, after opportunity for an
inspection where appropriate and a hearing, that the
proponent of the variance has demonstrated by a
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preponderance of the evidence that the conditions,
practices, means, methods, operations or processes used
or proposed to be used by an employer will provide
employment and places of employment which are as safe
and healthful as those which would prevail if he
complied with the standard. The order issued shall
prescribe the conditions the employer must maintain
and the practices, means, methods, operations and
processes which he must adopt and utilize to the extent
they differ from the standard in question. The order
may be modified or revoked upon application by an
employer or employees, or by the commissioner on his
own motion, in the manner prescribed for its issuance

under this subsection at any time after six months from
its issuance.

(g) Any employee who may be adversely affected by
a standard or variance or regulation issued under this
section may challenge the validity or applicability of a
standard or variance or regulation by bringing an action
for a declaratory judgment.

(h) It is the expressed intent of the Legislature that
an unlimited number of variances may be granted, if the
conditions of this section are met.

§21-3A-8. Inspections and investigations; records.

(a) In order to carry out the purposes of this article,
the commissioner or his agent, upon presenting approp-
riate credentials to the employer, is authorized:

(1) To enter without advance notice, except as pro-
vided in subsection (d) of section six, and at reasonable
times may enter any workplace or environment where
work is performed by an employee of an employer; and

(2) To inspect and investigate, during regular work-
ing hours and at other reasonable times and within
reasonable limits and in a reasonable manner, any place
of employment and all pertinent conditions, structures,
machines, apparatus, devices, equipment and the
materials therein, and to question privately any em-
ployer or employee. No public employer may refuse to
allow a representative of the commissioner to inspect a
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place of employment. If an employer attempts to prevent
a representative of the department from conducting an
inspection, the commissioner may obtain an inspection
warrant from the circuit court of Kanawha County or
the circuit court of the county wherein the employer is
located.

(b) In making his inspections and investigations
under this entire article the commissioner may require
the attendance and testimony of witnesses and the
production of evidence under oath. Witnesses shall be
paid the same fees and mileage that are paid witnesses
in the courts of this state. In case of contumacy or failure
or refusal of any person to obey such an order, the
circuit court for the judicial eircuit wherein the person
resides, is found or transacts business has jurisdiction
to issue to the person an order requiring the person to
appear, to produce evidence if asked and, when so
ordered, to give testimony relating to the matter under
investigation or in question. Any failure to obey such
order of the court may be punished by the court as a
contempt thereof.

(c¢) (1) Each employer shall make, keep, preserve and
make available to the commissioner and the United
States secretary of labor records regarding his activities
relating to this entire article as the commissioner may
prescribe by rule as necessary or appropriate for the
enforcement of this article or for developing information
regarding the causes and prevention of occupational
accidents and illnesses, In order to carry out the
provisions of this subdivision, these rules may include
provisions requiring employers to conduct periodic
inspections. The commissioner shall also issue rules
requiring that employers, through posting of notices or
other appropriate means, keep their employees informed
of their protections and obligations under this entire
article, including the provisions of applicable standards.

(2) The commissioner shall prescribe rules requiring
employers to maintain accurate records of and to make
periodie reports on work-related deaths, injuries and
illnesses other than minor injuries requiring only first-
aid treatment and not involving medical treatment, loss
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of consciousness, restriction of work or motion or
transfer to another job.

(3) The commissioner shall issue rules requiring
employers to maintain accurate records of employee
exposures to potentially toxic materials or harmful
physical agents which are required to be monitored or
measured under any occupational safety and health
standard adopted under this entire chapter. These
regulations shall provide employees or their representa-
tives an opportunity to observe the monitoring or
measuring and to have access to the records. The
regulations shall also make appropriate provisions for
each employee or former employee to have such access
to the records as will indicate his own exposure to toxic
materials or harmful physical agents. Each employer
shall promptly notify any employee who has been or is
being exposed to toxic materials or harmful physical
agents in concentrations or at levels which exceed those
prescribed by an applicable occupational safety and
health standard promulgated under section six of this
article and shall inform any employee who is being thus
exposed of the corrective action being taken.

(d) Any information obtained by the commissioner
under this entire article shall be obtained with a
minimum burden upon employers. Unnecessary dupli-
cation of efforts in obtaining information shall be
eliminated to the maximum extent feasible.

(e) Subject to rules issued by the commissioner, a
representative of the employer and a representative
authorized by the employees of the employer shall be
given an opportunity to accompany the commissioner or
his authorized representative during the physical
inspection of any workplace for the purpose of aiding the
inspection. Where there is no authorized employee
representative, the commissioner or his authorized
representative shall consult with a reasonable number
of employees concerning matters of health and safety in
the workplace.

(f) (1) Any employee or representative of employees
who believes that there is a violation of an occupational
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safety or health standard or that there is an imminent
danger of physical harm may request an inspection by
giving notice to the commissioner or his authorized
representative of the violation or danger. The notice
shall be reduced to writing, shall set forth with
reasonable particularity the grounds for the notice and
shall be signed by the employees or their representative.
A copy of the notice shall be provided the employer or
his agent no later than the time of the inspection:
Provided, That upon the request of the person giving the
notice, his name and the names of individual employees
referred to therein shall not appear in the copy or on
any record published, released or made available
pursuant to subsection {g) of this section. If, upon receipt
of the notification, the commissioner determines there
are reasonable grounds to believe that such violation or
danger exists, he shall make an inspection in accordance
with the provisions of this section as soon as practicable
to determine if the violation or danger exists. The
commissioner shall maintain records of the results of
any such investigation, which shall be made available
to the public upon request. The authority of the
commissioner to inspect any premises for purposes of
investigating an alleged violation of safety standards
shall not be limited to the alleged violation but shall
extend to any other area of the premises in which he
has reason to believe that a violation of the safety
standards promuigated under this act exists. If the
commissioner determines there are no reasonable
grounds to believe that the violation or danger exists,
he shall notify the employer, employee or representative
of employees in writing of the determination. The
notification does not preclude future enforcement action
if conditions change.

(2) Prior to or during any inspection of a workplace,
any employees or representative of employees employed
in the workplace may notify the commissioner, or any
representative of the commissioner responsible for
conducting the inspection, in writing of any violation of
this entire article which they have reason to believe
exists in the workplace. The commissioner shall, by rule,
establish procedures for review of any refusal by a
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representative of the commissioner to issue a citation
with respect to any alleged violation, and shall furnish
the employer and the employees or representative of
employees requesting the review a written statement of
the reasons for the commissioner’s final disposition of
the case. The notification does not preclude future
enforcement action if conditions change.

(g) (1) The commissioner is authorized to compile,
analyze and publish in either summary or detail form
all reports or information obtained under this section.

(2) The commissioner shall prescribe such rules as he
considers necessary to carry out his responsibilities
under this article, including rules dealing with the
inspection of an employer’s or owner’s establishment.

§21-3A-9. Citation for violation.
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(a) If, upon inspection or investigation, the commis-
sioner or his authorized representative believes that an
employer o~ employee has violated any safety and health
standards or variance or the commissioner finds a
condition which poses a recognized hazard likely to
cause death or serious physical harm or illness, the
commissicner shall, with reasonable promptness, issue
a citation to the employer or employee. Each citation
shall be in writing and shall describe with particularity
the nature of the violation, including a reference to the
provision of this article, or the standard, rule or order
alleged to have been violated. The citation shall fix a
reasonable time for the abatement of the violation.

(b) Each citation issued under this section or a copy
or copies thereof shall be prominently posted as
prescribed in rules issued by the commissioner at or
near each place a violation referred to in the citation
occurred.

§21-3A-10. Occupational safety and health review

1
2
3
4

commission.

(a) There is hereby created a West Virginia occupa-
tional safety and health review commission within the
labor department for administrative purposes only. The
commission shall consist of three members appointed by
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the governor, by and with consent of the Senate, from
among persons who, by reason of training, education or
experience, are qualified to carry out the functions of
the commission under this article. The governor shall
designate one of the members of the commission to serve
as chairman.

(b) Members of the review commission shall serve
terms of four years and until their successors are
appointed.

(c) The review commission shall hold monthly meet-
ings and such additional meetings as necessary. A
majority of the review commission shall constitute a
quorum for the transaction of business. Special meetings
of the review commission may be called upon reasonable
notice by the commissioner or by any two members of
the commission.

(d) The review commission shall hear and rule on
appeals from ecitations, variances and notifications
issued under the provisions of this article and shall
adopt and promulgate rules with respect to the proced-
ural aspects of its hearings. The rules shall provide
affected employees and their representatives an oppor-
tunity to participate as parties at hearings under this
section. Such employees shall be given time off by their
employers to participate in these hearings.

(e) The chairman of the commission and each of the
other two members shall be paid a per diem allowance
for days in performance of their duties at the rate of one
hundred dollars per diem, together with their expenses
at a rate determined by law.

(f) To conduct hearings, the review commission or
chairman may subpoena and examine witnesses, reguire
the production of evidence, administer oaths and take
testimony and depositions.

(g) After hearing an appeal the review commission
may sustain, modify or dismiss a citation.

§21-3A-11. Notice to employer of contest period; action by

1

commissioner; action by review
commission.

(a) If, after inspection or investigation, the commis-
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sioner issues a citation pursuant to section nine, he shall,
within a reasonable time after the termination of the
inspection or investigation, notify the employer or
employee by certified mail. The notification shall inform
the employer or employee that he has fifteen working
days from the receipt of notice within which to notify
the commissioner that he wishes to contest the citation
or to seek a variance. If the employer or employee fails
to so notify the commissioner within fifteen days, and
if no notice is filed by any employee or representative
of employees pursuant to subsection (¢) of this section
within fifteen days, the citation, as proposed, becomes
a final order and not subject to review by any court or
agency.

(b) If the commissioner has reason to believe that an
employer or employee has failed to correct a violation
for which a citation has been issued within the period
permitted for correction, the commissioner shall notify
the employer or employee by certified mail or personal
service of such failure and the commissioner shall seek
judicial enforcement of such citation order: Provided,
That in the case of a review proceeding initiated by the
employer or employee under this section in goed faith
and not solely for delay, the period permitted for
correction of the violation does not begin to run until the
entry of a final order by the review commission. The
notification by the commissioner shall inform the
employer or employee that he has fifteen working days
from the receipt of the notice within which to notify the
commissioner that he wishes to contest the notification.
If, within fifteen days from receipt of notification under
this section, the employer or employee fails to notify the
commissioner that he intends to contest the notification,
the notification and assessment as proposed become a
final order of the commission and not subject to review
by any court or agency.

(e) If an employer or employee notifies the commis-
sioner within the fifteen day period provided for in
subsection (b) of this section that he wishes to contest
the notification, the commissioner shall immediately
advise the commission of the notification and the
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commission shall afford an opportunity for a hearing.
Upon a showing by an employer or employee of a good
faith effort to comply with the abatement requirements
of a citation and a showing that abatement has not been
completed because of factors beyond his reasonable
control, the commissioner, after an opportunity for a
hearing as provided in this subsection, shall issue an
order affirming or modifying the abatement require-
ments in the citation. The rules of procedure prescribed
by the commission shall provide affected employees or
representatives of affected employees an opportunity to
participate as parties to hearings under this subsection.

(d) If the employer or employee, at a hearing under
subsection (e) of this section, does not prove he made a
good faith effort to comply, the commission shall seek
judicial enforcement to compel compliance.

§21-3A-12. Appeal from review commission.
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Any employer or employee, or the commissioner,
adversely affected or aggrieved by an order of the
review commission, after all administrative remedies
provided by this article have been exhausted, is entitled
to judicial review pursuant to section four, article five,
chapter twenty-nine-a of this code.

§21-3A-13. Discrimination against employee filing
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complaint.

(a) No employer may discharge or in any manner
discriminate against any employee because the em-
ployee has filed any complaint, instituted or caused to
be instituted or participated in any proceedings under
or related to this article, has testified or is about to
testify in any such proceedings or has exercised on
behalf of himself or others any right afforded by this
article.

(b} Any employee who believes that he has been
discharged or otherwise discriminated against by any
person in violation of this section may, within thirty
days after the alleged violation occurs, file a complaint
with the commissioner alleging such discrimination.
Upon receipt of the complaint the commissioner shall
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cause an investigation to be made. If after such
investigation the commissioner determines that the
provisions of this section have been violated, he shall
bring an action in the circuit court of Kanawha County
against the employer. In any such action, the court has
Jurisdiction, for cause shown, to restrain violations of
subsection (a) of this section and to order all appropriate
relief including rehiring or reinstatement of the
employee to his former position with back pay plus
interest at the statutory rate in this state.

§21-3A-14. Enjoining of conditions or practices at places

of employment; mandamus against com-
missioner for failure to act.

(a) The circuit court of Kanawha County or the circuit
court in the county wherein the workplace is located has
jurisdiction, upon petition by the commissioner, to
restrain or enjoin any conditions or practices in any
workplace which are such that a danger exists which
could reasonably be expected to cause death or serious
physical harm immediately or before the imminence of
the danger can be eliminated through the enforcement
procedures otherwise provided by this article. Any order
issued under this section may require such steps to be
taken as are necessary to avoid, correct or remove the
imminent danger and prohibit the employment or
presence of any individual in locations or under
conditions where the imminent danger exists, except the
presence of those individuals whose presence is neces-
sary to avoid, correct or remove such imminent danger,
or to maintain the capacity of a continuous process
operation, or to resume normal operations without a
complete cessation of operations or, where a cessation of
operation is necessary, to permit such to be accomp-
lished in a safe and orderly manner. No temporary
restraining order issued without notice may be effective
for more than five days.

(b) Whenever and as soon as an inspector concludes
that conditions or practices described in subsection (a)
of this section exist in any place of employment, he shall
inform the affected employees and employer of the
danger and shall further inform those persons that he
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is recommending to the commissioner that relief be
sought. If the commissioner fails to seek relief under this
section within forty-eight hours of being notified of such
conditions, any employee who may have been injured by
reason of such failure or the authorized representative
of such employee may seek injunctive relief.

§21-3A-15. Research and demonstration projects.

The commissioner shall conduct research and under-
take demonstration projects relating to occupational
safety and health issues and problems, either within the
labor department or by grants or contracts. The
commissioner may prescribe rules requiring employers
to measure, record and make reports on exposure of
employees to toxic substances which he believes may
endanger the health or safety of employees. The
commissioner shall cooperate with the director of the
national institute for occupational safety and health of
the department of health and human services of the
United States in establishing programs of medical
examinations and tests necessary to determine the
incidence of occupational illness and employee suscep-
tibility to such illnesses. Such programs, upon the
request of the employer, may be paid for by the
commissioner, together with such other assistance as
may be required. Information obtained under this
section shall be made public without revealing the
names of individual workers covered by physical
examination or special studies and shall be made
available to employers, employees and their authorized
representatives.

§21-3A-16. Education program.
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(a) The commissioner shall conduct directly or by
grants or contracts education programs to provide an
adequate supply of qualified personnel to carry out the
purposes of this article and information programs on the
importance and proper use of adequate safety and
health equipment.

(b) The commissioner is authorized to conduct di-
rectly or by grants or contracts short-term training of
personnel engaged in work related to this responsibility
under this article.
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(¢) The commissioner shall provide for the establish-
ment and supervision of programs for the education and
training of employers and employees in the recognition,
avoidance and prevention of unsafe or unhealthful
working conditions in employment covered by this
article. The commissioner shall consult with and advise
employers, employees and organizations representing
employers and employees as to effective means of
preventing occupational injuries and illnesses.

§21-3A-17. Reports to United States secretary of labor.
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In regard to the administration and enforcement of
this article, the commissioner shall make reports to the
secretary of labor of the United States in such form and
containing such information as the secretary shall from
time to time require.

§21-3A-18. Occupational safety and health advisory
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board created; qualifications of members;
members appointed by governor; term;
filling of vacancies; payment of expenses.

There is created a public employees occupational
safety and health advisory board to assist the commis-
sioner in establishing standards for the occupational
safety and health of public employees. The board shall
make itself available to receive information regarding
matters of concern to public employees in the areas of
occupational safety and health.

The board shall be composed of nine members in
addition to the commissioner of labor who shall be an
ex officio member and shall sit as chairman of the
advisory board. The members of the board shall be
citizens and residents of this state, who shall be selected
on the basis of their responsibility, experience, compe-
tence and commitment in the field of public employee
occupational safety and health.

The members of the board shall be appointed by and
serve at the will and pleasure of the governor. There
shall be three members representing public employers,
three members who are public employees in the various
areas of state and local government, and three members
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who are not employers or employees as defined in this
section and do not represent by their occupation either
party. No more than five members appointed by the
governor shall be from the same political party.

The terms of all members shall commence on the first
day of July, one thousand nine hundred eighty-seven.
The terms of one member representing public employ-
ers, one member representing public employees, and one
member representing the general publie shall run
through the thirtieth day of June, one thousand nine
hundred eighty-eight. The terms of one other member
representing public employers, one other member
representing public employees, and one other member
representing the general public shall run through the
thirtieth day of June, one thousand nine hundred eighty-
nine. The terms of the remaining member representing
public employers, the remaining member representing
public employees, and the remaining member represent-
ing the general public shall run through the thirtieth
day of June, one thousand nine hundred ninety.
Thereafter, terms of members shall be for three years.

All members shall be eligible for reappointment by
the governor. A member shall, unless sooner removed,
continue to serve until his term expires and his
successor has been appointed by the governor and has
qualified. A vacancy caused by the death, resignation,
or removal of a member prior to the expiration of his
term shall be filled by the governor and only for the
remainder of such term.

The members of the advisory board shall serve
without compensation but shall be entitled to reimbur-
sement for their necessary expenses actually incurred in
the performance of their duties.

§21-3A-19. Optional coverage by subdivisions.
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The governing body of any county or municipality or
any department, division, bureau, board, council, agency
or authority of any county or municipality or of any
school district or special purposes district created
pursuant to law may, by ordinance, resolution or other
procedure, explicitly elect that some or all of its
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workplaces or employees shall be covered by the
provisions of this article. The commissioner shall issue
rules and regulations and preseribe forms and proce-
dures regarding such optional coverage. The commis-
sioner may issue rules and regulations providing for
variances from the procedural and substantive require-
ments of this article in the case of the optional coverage
described herein.

CHAPTER 73

(S. B. 740—Originating in the Senate Commitiee on the Judiciary)

[Passed March 12, 1987; in effect ninety days from passage. Vetoed by the Governor. Passed over veto.]

AN ACT to amend and reenact sections one, fourteen, fifteen

and sixteen, article five, chapter twenty-one of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended; and to amend and reenact section seven,
article three, chapter twenty-two-a of said code, all
relating to the requirement of the posting of bond or
other security to secure the payment of wages and fringe
benefits by employers engaged in construction work or
in the severance, production or transportation of
minerals; defining certain terms with respect thereto;
establishing rules as to when such bond would be
required or exempted; the form of such bond; requiring
a copy of such bond to be filed in the office of the clerk
of the county commission wherein any such employer is
doing business; authorizing certain civil or criminal
proceedings to enforce the provisions of the article;
providing for the procedures of termination of such
bond; requiring certain notification to the commissioner
of labor by persons who contract or subcontract with
employers who are required to post such bonds; requir-
ing the posting of such bonds as condition precedent to
the receipt of a prospecting permit under the surface
coal mining and reclamation act; prohibiting certain
acts with respect to violations of the provisions of said
article as the same relates to the bonding requirements

thereof; and providing for penalties for violations
thereof.
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Be it enacted by the Legislature of West Virginia:

That sections one, fourteen, fifteen and sixteen, article five,
Chapter twenty-one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended and
reenacted; and that section seven, article three, chapter

twenty~two-a of said code, be amended and reenacted, all to
read as follows:

Chapter
21. Labor.
22A. Mines and Minerals.

CHAPTER 21. LABOR.
ARTICLE 5. WAGE PAYMENT AND COLLECTION.

§21-5-1.  Definitions.

§21-5-14. Employer’s bond for wages and benefits.

§21-5-15. Violations; eriminal penalties.

§21-5-16. Contractors and subcontractors to notify commissioner.

§21-5-1. Definitions.
1 As used in this article:

2 (a) The term “firm” includes any partnership, associ-
3 ation, joint-stock company, trust, division of a corpora-
4 tion, the administrator or executor of the estate of a
5 deceased individual, or the receiver, trustee, or succes-
6 sor of any of the same, or officer thereof, employing any
7 person.

8

9

10

(b) The term “employee” or “employees” includes any
person suffered or permitted to work by a person, firm
or corporation.

11 (¢) The term “wages” means compensation for labor
12 or services rendered by an employee, whether the
13 amount is determined on a time, task, piece, commission
14 or other basis of calculation. As used in sections four,
15 five, eight-a, ten and twelve of this article, the term
16  “wages” shall also include then accrued fringe benefits
17 capable of calculation and payable directly to an
18 employee: Provided, That nothing herein contained shall
19 require fringe benefits to be calculated contrary to any
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agreement between an employer and his employees
which does not contradict the provisions of this article.

(d) The term “commissioner” means commissioner of
labor or his designated representative.

(e) The term “railroad company” includes any firm or

corporation engaged primarily in the business of
transportation by rail.

(f) The term “special agreement” means an arrange-
ment filed with and approved by the commissioner
whereby a person, firm or corporation is permitted upon
a compelling showing of good cause to establish regular
paydays less frequently than once in every two weeks:
Provided, That in no event shall the employee be paid
in full less frequently than once each calendar month on
a regularly established schedule.

(g) The term “deductions” includes amounts required
by law to be withheld, and amounts authorized for union
or club dues, pension plans, payroll savings plans, credit
unions, charities and hospitalization and medical
insurance.

(h) The term “officer” shall include officers or agents
in the management of a corporation or firm, who
knowingly permit the corporation or firm to violate the
provisions of this article.

(i) The term “wages due” shall include at least all
wages earned up to and including the fifth day imme-
diately preceding the regular payday.

() The term “construction” means the furnishing of
work in the fulfiliment of a contract for the construction,
alteration, decoration, painting or improvement of a new
or existing building, structure, roadway or pipeline, or
any part thereof, or for the alteration, improvement or
development of real preperty: Provided, That construc-
tion performed for the owner or lessee of a single family
dwelling or a family farming enterprise is excluded.

(k) The term “minerals” means clay, coal, flagstone,
gravel, limestone, manganese, sand, sandstone, shale,
iron ore and any other metallurgical ore.
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(1) The term “fringe benefits” means any benefit
provided an employee or group of employees by an
employer, or which is required by law, and includes
regular vacation, graduated vacation, floating vacation,
holidays, sick leave, personal leave, production incentive
bonuses, sickness and accident benefits and benefits
relating to medical and pension coverage.

(m) The term “employer” means any person, firm or
corporation employing any employee.

(n) The term “doing business in this state” means
having employees actively engaged in the intended
principal activity of the person, firm or corporation in
West Virginia.

§21-5-14. Employer’s bond for wages and benefits.
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(a) Bond required. — With the exception of those who
have been doing business in this state for at least five
consecutive years, every employer, person, firm or
corporation engaged in or about to engage in construc-
tion work, or the severance, production or transportation
(excluding railroads and water transporters) of miner-
als, shall, prior to engaging in any construction work,
or the severance, production or transportation of
minerals, furnish a bond on a form prescribed by the
commissioner, payable to the state of West Virginia,
with the condition that the person, firm or corporation
pay the wages and fringe benefits of his or its employees
when due. The amount of the bond shall be equal to the
total of the employer’s gross payroll for four weeks at
full capacity or production, plus fifteen percent of the
said total of employer’s gross payrotl for four weeks at
full capacity or production. The amount of the bond
shall increase or decrease as the employer’s payroll
increases or decreases: Provided, That the amount of the
bond shall not be decreased, except with the commis-
sioner’s approval and determination that there are not
outstanding claims against the bond.

(b) Wawver. — The commissioner shall waive the
posting of any bond required by subsection (a) of this
section upen his determination that an employer is of
sufficient financial responsibility to pay wages and
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fringe benefits. The commissioner shall promulgate
rules and regulations according to the provisions of
chapter twenty-nine-a of this code which prescribe
standards for the granting of such waivers.

(e) Form of bond; filing wn office of circuit clerk. — The
bond may include, with the approval of the commis-
sioner, surety bonding, ccllateral bonding (including
cash and securities), letters of credit, establishment of
an escrow account or a combination of these methods.
If collateral bonding is used, the employer may deposit
cash, or collateral securities or certificates as follows:
Bonds of the United States or its possessions, or of the
federal land bank, or of the homeowner’s loan corpora-
tion; full faith and credit general obligation bonds of the
state of West Virginia or other states, and of any county,
district or municipality of the state of West Virginia or
other states; or certificates of deposit in a bank in this
state, which certificates shall be in favor of the state.
The cash deposit or market value of such securities or
certificates shall be equal to or greater than the sum of
the bond. The commissioner shall, upon receipt of any
such deposit of cash, securities or certificates, promptly
place the same with the state treasurer whose duty it
shall be to receive and hold the same in the name of the
state in trust for the purpose for which such deposit is
made. The employer making the deposit shall be entitled
from time to time to receive from the state treasurer,
upon the written approval of the commissioner, the
whole or any portion of any cash, securities or certifi-
cates so deposited, upon depositing with him in lieu
thereof, cash or other securities or certificates of the
classes herein specified having value equal to or greater
than the sum of the bond. The commissioner shall cause
a copy of the bond to be filed in the office of the clerk
of the county commission of the county wherein the
person, firm or corporation is doing business to be
available for public inspection.

(d) Employee cause of action. — Notwithstanding any
other provision in this article, any employee, whose
wages and fringe benefits are secured by the bond, as
specified in subsection (¢) of this section, has a direct
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cause of action against the bond for wages and fringe
benefits that are due and unpaid.

(e) Action of commissioner. — Any employee having
wages and fringe benefits unpaid, may inform the
commissioner of the claim for unpaid wages and fringe
benefits and request certification thereof. If the commis-
sioner, upon notice to the employer and investigation,
finds that such wages and fringe benefits or a portion
thereof are unpaid, he shall make demand of such
employer for the payment of such wages and fringe
benefits. If payment for such wages and fringe benefits
is not forthcoming within the time specified by the
commissioner, not to exceed thirty days, the commis-
sioner shall certify such claim or portion thereof, and
forward the certification to the bonding company or the
state treasurer, who shall provide payment to the
affected employee within fourteen days of receipt of
such certification. The bonding company, or any person,
firm or corporation posting a bond, thereafter shall have
the right to proceed against a defaulting employer for
that part of the claim the employee paid. The procedure
specified herein shall not be construed to preclude other
actions by the commissioner or employee to seek
enforcement of the provisions of this article by any civil
proceedings for the payment of wages and fringe
benefits or by criminal proceedings as may be deemed
appropriate.

(f) Posting and reporting by employer. — With the
exception of those exempt under subsection (a) of this
section, any employer who is engaged in construction
work or the severance, production or transportation
(excluding railroad and water transporters) of minerals
shall post the following in a place accessible to his or
its employees:

(1) A copy of the bond or other evidence of surety
specifying the number of employees covered as provided
under subsection (a) of this section, or notification that
the posting of a bond has been waived by the commis-
sioner; and

(2) A copy of the notice in the form preseribed by the
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commissioner regarding the duties of employers under
this section. During the first two years that any person,
firm or corporation is doing business in this state in
construction work, or in the severance, production or
transportation of minerals, such person, firm or cerpo-
ration shall on or before the first day of February, May,
August and November of each calendar year file with
the department a verified statement of the number of
employees, or a copy of the quarterly premium report
filed with the workers’ compensation fund showing the
accurate number of employees, unless the commissioner
waives the filing of the report upon his determination
that the person, firm or corporation is of sufficient
stability that the reporting is unnecessary.

(g) Termination of bond. — The bond may be termi-
nated, with the approval of the commissioner, after an
employer submits a statement, under oath or affirma-
tion lawfully administered, to the commissioner that the
following has occurred: The employer has ceased doing
business and all wages and fringe benefits have been
paid, or the employer has been doing business in this
state for at least five consecutive years and has paid all
wages and fringe benefits. The approval of the commis-
sioner will be granted only after the commissioner has
determined that the wages and fringe benefits of all
employees have been paid. The bond may also be
terminated upon a determination by the commissioner
that an employer is of sufficient financial responsibility
to pay wages and fringe benefits.

§21-5-15. Violations; criminal penalties.
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(a) Any person, firm or corporation who knowingly
and willfully fails to provide and maintain an adequate
bond as required by section fourteen of this article is
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than two hundred dollars nor
more than five thousand dollars, or imprisoned in the
county jail not more than one month, or both fined and
imprisoned.

(b) Any perscn, firm or corporation who knowingly,
willfully and fraudulently disposes of or relocates assets
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with intent to deprive empioyees of their wages and
fringe benefits is guilty of a felony, and, upon conviction
thereof, shall be fined not less than five thousand dollars
nor more than thirty thousand dollars, or imprisoned in
the penitentiary not less than one nor more than three
years, or both fined and imprisoned.

(¢) At any time the commissioner determines that a
persen, firm or corporation has not provided or main-
tained an adequate bond, as required by section fourteen
of this article, the commissioner shall cause a cease and
desist order to be issued and posted requiring that said
person, firm or corporation either post an adequate bond
or cease further operations in this state within a period
specified by the commissioner of not less than five nor
more than fourteen days. Any person, firm or corpora-
tion who continues to engage in construction work or the
severance, production or transportation of minerals
without an approved bond after specified period shall be
guilty of a felony, and, upon conviction thereof, shall be
fined not less than five thousand dollars nor more than
thirty thousand dollars, or imprisoned in the peniten-
tiary not less than one nor more than three years, or
both fined and imprisoned.

§21-5-16. Contractors and subcontractors to notify
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commissioner.

Whenever a person, firm or corporation (hereinafter
referred to in this section as “the prime contractor”)
contracts or subcontracts with an employer and such
contract or subcontract contemplates the performance of
either construction work or the severance, production or
transportation (excluding railroads or water transpor-
ters) of minerals or any combination of the foregoing,
then the prime contractor shall, within tern days next
following the execution of such contract or subcontract,
notify the commissioner in writing by certified mail,
return receipt requested, of such contract, which notice
shall include the employee’s name, the location of the job
site and the employer’s principal business location:
Provided, That if it is ascertained by the prime
contractor from the commissioner that the commissioner
has obtained the information required to be included in
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such notice from another agency of this state, then the
filing of such notice by the prime contractor shall not
be required. If the prime contractor is a firm, corpora-
tion or association, then any and all of the officers of
such firm, corporation or association shall be responsible
to see to the proper notification required by this section.
If any prime contractor fails to give the notice required
by this section when required to do so, such prime
contractor is guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not less than five
hundred dollars nor more than five thousand dollars.

CHAPTER 22A. MINES AND MINERALS.

ARTICLE 3. WEST VIRGINIA SURFACE COAL MINING AND

RECLAMATION ACT.

§22A-3-7. Notice of intention to prospect, requirements

o= Utk W~

therefor; bonding; commissioner’s authority
to deny or limit; postponement of reclama-
tion; prohibited acts; exceptions.

(a) Any person intending to prospect for coal in an
area not covered by a surface-mining permit, in order
to determine the location, quantity or quality of a
natural coal deposit, making feasibility studies or for
any other purpose, shall file with the commissioner, at
least fifteen days prior to commencement of any
disturbance associated with prospecting, a notice of
intention to prospect, which notice shall include a
description of the prospecting area, the period of
supposed prospecting and such other information as
required by rules or regulations promulgated pursuant
to this section: Provided, That prior to the commence-
ment of such prospecting, the commissioner may issue
an order denying or limiting permission to prospect
where he finds that prospecting operations will damage
or destroy a unique natural area, or will cause serious
harm to water quality, or that the operator has failed
to satisfactorily reclaim other prospecting sites, or that
there has been an abuse of prospecting by previous
prospecting operations in the area.

(b) Notice of intention to prospect shall be made in
writing on forms prescribed by the commissioner and
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shall be signed and verified by the applicant. The notice
shall be accompanied by (1) a United States geological
survey topographic map showing by proper marking the
crop line and the name, where known, of the seam or
seams to be prospected, and (2) a bond, or cash, or
collateral securities or certificates of the same type and
form and in the same manner as provided in section
eleven of this article, in the amount of five hundred
dollars per acre or fraction thereof for the total
estimated disturbed area. If such bond is used, it shall
be payable to the state of West Virginia and conditioned
that the operator shall faithfully perform the require-
ments of this article as they relate to backfilling and
revegetation of the disturbed area.

(¢) Any person prospecting under the provisions of
this section shall ensure that such prospecting operation
is conducted in accordance with the performance
standards in section twelve of this article for all lands
disturbed in exploratiens, including excavations, roads,
drill holes, and the removal of necessary facilities and
equipment.

(d) Information submitted to the commissioner pursu-
ant to this section as confidential, concerning trade
secrets or privileged commereial or financial informa-
tion, which relates to the competitive rights of the
person or entity intended to prospect the described area,
shall not be available for publie examination,

(e) Any person who conducts any prospecting activi-
ties which substantially disturb the natural land surface
in viclation of this section or regulations issued pursuant
thereto shall be subject to the provisions of sections
sixteen and seventeen of this article.

(f} No operator shall remove more than two hundred
and fifty tons of coal without the specific written
approval of the commissioner, which may be granted
only after the commissioner has ascertained compliance
pursuant to subsection {(g), section eight of this article.

(g) The bond accompanying said notice of intention to
prospect shall be released by the commissioner when the
operator demonstrates that a permanent species of
vegetative cover is established.
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(h) In the event an operator desires to mine the area
currently being prospected, and has requested and
received an appropriate surface mine application
(8.M.A.) number, the commissioner may permit the
postponement of the reclamation of the area prospected.
Any part of a prospecting operation, where reclamation
has not been postponed as provided above, shall be

reclaimed within a period of three months from
disturbance.

(i) For the purpose of this section, the word “prospect”
or “prospecting” does not include core drilling related
solely to taxation or highway construction.

&

CHAPTER 74

(S. B. 218—By Senators Chernenko, Manchin, Harman, Warner, Whitlow,

Jarreli, Wolfe and Boley)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article five, chapter twenty-one of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section seventeen, relating to employers prohibited from
discharging employees for time lost as volunteer
firemen; civil penalty; limitations.

Be it enacted by the Legislature of West Virginia:

That article five, chapter twenty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section seventeen, to read as follows:

ARTICLE 5. WAGE PAYMENT AND COLLECTION.
§21-5-17. Employers prohibited from discharging em-

U OO =

ployees for time lost as volunteer firemen.

No employer may terminate an employee who is a
member of a volunteer fire department and who, in the
line of emergency duty as a volunteer fireman, responds
to an emergency call prior to the time he is due to report
for work and which emergency results in a loss of time
from his employment.
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Apy time lost from employment as provided in this
section may be charged against the employee’s regular
pay.

'At the request of an employer, any employee losing
time as provided herein shall supply his employer with
a statement from the chief of the volunteer fire
department stating that the employee responded to an
emergency call and the time thereof.

As used in this section, “emergency” shall mean going
1_:0 or coming from an actual fire to prevent the
3mminent loss of life or property. The term “employer”
includes any individual, partnership, association,
corporation, business trust or any person or group of
persons acting directly or indirectly in the interest of an
employer in relation to any employee.

Any employer who willfully and knowingly violates
the provisions of this section shall be required to
reinstate such employee to his former position and shall
be required to pay such employee all lost wages and
benefits for the period between termination and rein-
statement. Any action to enforce the provisions of this
section shall be commenced within a period of one year
after the date of violation and such action shail be
commenced in the circuit court of the county wherein

the place of employment is located.
F

*CHAPTER 75

(S. B. 748—Originating in the Senate Committee on the Judiciary)

[Passed March 14, 1987; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections fifteen and fifteen-a,

article three, chapter twenty-nine-a of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended; to further amend said article by adding
thereto a new section, designated section fifteen-b; to
amend and reenact sections eleven (one-a) (one), eleven
(ten) (five), sixteen (one) (seven), seventeen-a (two) (nine),
nineteen (sixteen-b) (four), twenty (one) (seven), twenty
(five-a) (three), twenty (five-c) (six), twenty (five-e) (six),

*Clerk’s Note: The provisions contained in this act were subsequently
amended by S. B. 761, (Ch. 76} which passed May 13, 1987.
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twenty-seven (nine) (one), twenty-seven (seventeen)
(three), twenty-nine (three) (five), thirty (six) (three) and
thirty-three (two) (ten), article two, chapter sixty-four of
said code; and that said article be further amended by
adding thereto twenty-two new sections, designated
sections five-e (one) (five), eleven (one-a) (twenty-nine-a),
eleven (twelve) (twenty-four), sixteen (three-a) (two),
sixteen (five) (three), sixteen (five-b) (eight), sixteen
(twenty-nine-a) (five), nineteen (one-a) (three), nineteen
(one-a) (four), twenty (two) (twelve), twenty (two)
(twenty-three-a), twenty (five) (five), twenty-two (one)
(thirteen), twenty-two (one) (sixteen), twenty-two (nine)
(six), twenty-two-a (three) (forty), twenty-nine (six) (ten),
thirty (seven-a) (five), thirty-one-a (eight-b) (five), thirty-
three (thirty) (fifteen), forty-six-a (six) (one hundred
three) and forty-six-a (seven) (one hundred two), all
relating generally to the promulgation of administrative
rules and regulations by the various executive or
administrative agencies and the procedures relating
thereto; providing that emergency rules promulgated by
the secretary of state be reviewed by and may be
disapproved by the attorney general; the legislative
mandate or authorization for the promulgation of
certain legislative rules by various executive and
administrative agencies of the state; authorizing certain
of such agencies to promulgate certain legislative rules
in the form that the rules were filed in the state register;
authorizing certain of such agencies to promulgate
legislative rules as amended by the Legislature; auth-
orizing certain of such agencies to promulgate certain
legislative rules with various modifications presented to
and recommended by the legislative rule-making review
committee; directing certain of such agencies to promul-
gate certain legislative rules filed in the office of the
secretary of state during the regular session of the
Legislature held in the year one thousand nine hundred
eighty-seven; authorizing the West Virginia industrial
and trade jobs development corporation to promulgate
certain legislative rules relating to the general admin-
istration of the West Virginia capital company act and
to the establishment of application procedures to
implement the act as modified; authorizing the state tax
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commissioner to promulgate certain legislative rules
relating to a listing of interests in natural resources for
the first statewide reappraisal and providing for
penalties; authorizing the state tax commissioner to
promulgate certain legislative rules relating to the
review of appraisals by county commissions sitting as
administrative appraisal review boards as modified;
authorizing the state tax commissioner to promulgate
certain legislative rules relating to review of
reappraisals by a circuit court on certiorari as modified;
authorizing the state tax commissioner to promulgate
certain legisiative rules relating to the administrative
review of appeals by the state tax commissioner as
modified; authorizing the state tax commissioner to
promulgate certain legislative rules relating to the
additional review and implementation of property
reappraisals as modified; authorizing the state tax
commissioner to promulgate certain legislative rules
relating to providing guidelines for assessors to assure
fair and uniform property values; authorizing the state
tax commissioner to promulgate certain legislative rules
relating to business and occupation taxes as modified;
authorizing the state tax eommissioner to promulgate
certain legislative rules governing the registration of
transient vendors as modified; authorizing the state
board of health to promulgate certain legislative rules
relating to establishing methods and standards for
chemical tests for intoxication as modified; authorizing
the director of the department of health to promulgate
certain legislative rules governing the hazardous
material treatment information repository as modified;
authorizing the state board of health to promulgate
certain legislative rules relating to vital statistics as
modified; authorizing the state board of health to
promulgate certain legislative rules governing hospital
licensure and relating to allowing hospitals to have
licensed health care professionals, other than licensed
physicians, on their staff, as modified; authorizing the
state board of health to promulgate certain legislative
rules governing hospital licensure as modified;
authorizing the West Virginia hospital finance authority
to promulgate certain legisiative rules governing the
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establishment of fee schedule and cost allocation
applicable to issuance of bonds by West Virginia
hospital finance authority as modified; authorizing the
commissioner of motor vehicles to promulgate certain
legislative rules relating to the seizure of a driver’s
license and the issuance of a temporary driver’s license
as modified; authorizing the commissioner of motor
vehicles to promulgate certain legislative rules relating
to a federal safety standards inspection program as
modified; authorizing the commissioner of agriculture to
promulgate certain legislative rules relating to ginseng
as modified; authorizing the commissioner of agricul-
ture to promulgate certain legisiative rules relating to
the West Virginia pesticide use and application act as
modified; authorizing the director of the department of
natural resources to promulgate certain legislative rules
relating to the WV/NPDES program for coal mines and
preparation plants and the refuse and waste therefrom
with certain amendments thereto; authorizing the
director of the department of natural resources to
promulgate certain legislative rules relating to proce-
dures for transporting and dealing in furbearing
animals; authorizing the commercial whitewater advi-
sory board to promulgate certain legislative rules
relating to commercial whitewater outfitters as
modified; authorizing the water resources board to
promulgate certain legislative rules relating to water
quality standards as modified; authorizing the water
resources board to promulgate certain legislative rules
relating to the state national poilutant discharge
elimination system (NPDES) program as modified;
authorizing the water resources board to promulgate
certain legislative rules relating to special regulations;
authorizing the water reso