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FOREWORD

This volume contains the Acts of the Second Regular Session
of the 68th Legislature, 1988, and the First, Second and Third
Extraordinary Sessions of the 68th Legislature, 1988.

Second Regular Session, 1988

The Second Regular Session of the 68th Legislature
convened on January 13, 1988. The constitutional sixty-day
limit on the duration of the session was midnight March 12,
1988. However, the session was extended by Proclamation of
the Governor for the sole consideration of the Budget Bill, and
the Legislature adjourned sine die on March 14, 1988.

Bills totaling 1,993 were introduced in the two houses during
this session (1254 House and 739 Senate). The Legislature
passed 1583 bills, 92 House and 61 Senate. The Governor vetoed
seven House bills and seven Senate bills. The Legislature
amended and repassed one Senate bill, leaving a net total of
thirteen bills lost through veto. Two bills became law in
accordance with the Constitution without the signature of the
Governor.

S. B. 83, providing fraudulently stopping payment on a
check for payment for services rendered be included within
crime of theft of services, was vetoed, amended and repassed
and approved by the Governor.

The net total number of bills which became law was one
hundred forty. The total number lost through veto was
thirteen.

Ninety-eight concurrent resolutions were introduced during
the session, 50 House and 48 Senate, of which 8 House and
14 Senate were adopted. Thirty-six House Joint and 18 Senate
Joint Resolutions were introduced proposing amendments to
the State Constitution. The Legislature adopted two Joint
Resolutions: H. J. R. 6, ratifying the proposed amendment to
the Constitution of the United States relative to increasing
salaries of members of Congress, and S. J. R. 17, Bond
Enhancement Amendment. The House had 29 House Resolu-
tions and the Senate had 25 Senate Resolutions, of which 14

House and 24 Senate were adopted.

[iii]
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The Senate failed to pass 89 House bills passed by the House
and 75 Senate bills failed passage by the House. One House
bill, H. B. 2169, requiring lighted headlights during fog,
smoke or rain conditions, was rejected by the Senate, and the
House rejected S. B. 543, eliminating three-day waiting period
for marriage license if both parties over 18 years of age. Three
House and five Senate bills died in conference.

First Extraordinary Session, 1988

The First Extraordinary Session convened at 12 Noon on

March 22, 1988, and adjourned sine die at 2:45 p.M., on that
date.

The Proclamation convening the session contained six items
for consideration during the session.

Four House bills and four Senate bills were introduced, of
which two House and two Senate bills passed. All were
approved by the Governor.

The Senate introduced one Senate concurrent resolution and
eight Senate resolutions, of which seven Senate resolutions
were adopted. The House introduced and adopted one House
resolution, providing for payment of expenses of the session.

Second Extraordinary Session, 1988

The Second Extraordinary Session convened on June 1 and
adjourned sune die on June 10, 1988.

There were six items for consideration by the Legislature
in the Governor’s proclamation.

Nineteen bills were introduced during the session, thirteen
House and six Senate. Two House bills and two Senate bills
were passed. The Governor approved three of the four bills and
one bill (S. B. 5, Budget Bill) was approved with deletions.

There were five concurrent resolutions introduced in the two
houses, three Senate and two House. One House concurrent
and two Senate concurrent resolutions were adopted.

Four House resolutions and six Senate resolutions were
introduced, of which four House and five Senate were adopted.
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One House bill passed the House and failed passage by the
Senate.

Third Extraordinary Session, 1988

The Legislature convened for its third extraordinary session
on June 14 and adjourned sine die on June 28, 1988.

The proclamation calling the Legislature together contained
eight items for consideration.

Forty-nine bills were introduced, twenty-two House and
twenty-seven Senate, of which one House bill and nine Senate
bills passed. All were approved by the Governor.

The House introduced three concurrent resolutions and the
Senate introduced two. One Senate concurrent resolution and
two House concurrent resolutions were adopted.

One House resolution and four Senate resolutions were
introduced and adopted.

One House bill failed to pass the Senate and five Senate bills
failed passage by the House.

Extraordinary Session, 1987

The Legislature met in Extraordinary Session at 12 Noon
on December 8, 1987, and adjourned sine die at 8:56 p.M. the

same day.

The Legislature was called together for the purpose of
authorizing the transfer of public moneys from the consolidat-
ed to the general revenue fund of the State. Four bills dealing
with the call were introduced. two House and two Senate.

The Legislature passed the two House bills: H. B. 101,
authorizing transfer by the state board of investments of
moneys to the general revenue fund from the consolidated fund
and providing for repayment therefor, and H. B. 102,
supplementing, amending, establishing a new account and
authorizing repayment of transfers from general revenue to
consolidated fund. The Governor vetoed both bills.

The Senate introduced two Senate concurrent resolutions
and four Senate resolutions. The four simple resolutions were
adopted. The House introduced and adopted one simple House

resolution.
sk ok ok ok ok ok ok ok ok kK
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This volume will be distributed as provided by sections
thirteen and nineteen, article one, chapter four of the Code of
West Virginia.

These Acts may be purchased from the Division of Pur-
chases, Department of Finance and Administration, State
Capitol, Charleston, West Virginia 25305.

DonaLp L. Korp,
Clerk of the House and
Keeper of the Rolls.
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MEMBERS OF THE HOUSE OF DELEGATES

REGULAR SESSION, 1988

OFFICERS
Speaker—Robert C. Chambers, Huntington
Speaker Pro Tem—W. Marion Shiflet, Union
Clerk-—Donald L. Kopp, Clarksburg
Sergeant at Arms—Qce W, Smith, Jr., Fairmont
Doorkeeper—Dannie Wingo, Yukon

District Name Address
First.....c.ccococevceecceneee.. Patricia Bradley (D). Weirton
Sam Love. dr. (D)... ....Weirton
Second......oooooien, Roy E. Givens (D). Wellsburg
Bernard V. Kelly (D) Weirton

Third.........cccooeoenerevureneee. David B. McKinley (R)..... ....Wheeling
Paul J. Otte (R)...... ...Wheeling
Bill Reger (D)....ooverevanne. reeeverneen Wheeling

Fourth......oooomieea Rodney T. Berry (D). Moundsville
Albert D. Yanni (D). .Glen Dale

Fifth. ... eceoe.. Robert L. Jones{R)......cccooooooiceeeeneo.. New Martinsville
. Larry D. Swann (R) Salem
. Otis A. Leggett (R) .St. Marys

Stephen C. Bird (D) ....Parkersburg
Robert W. Burk, Jr. (R Parkersburg
*A. V. Criss, IIL(R)..... Vienna

Georﬁe E. Farley (D) Parkersburg
Ken Nowell (R).... peeirear et et Parkersburg
Ninth........ccoooocoeeoeee... Marjorie H. Burke (D), Sand Fork
Robert H. Kidd (D)... Sutton
Tenth.......coovene... Bob Ashley (R).... . Spencer
Eleventh.. . Virginia J. Siarcher (D) e Ripley
Twelfth......connen.e .. William J. Artri (Dg .-...Southside
Deborah F. Phillips (D)oo Scott Depot
John H. Reed, IIT(R)._...____.oiiiiriens Hurricane
Patricia Holmes White (D) ....Poca
Thirteenth...................... Robert C. Chambers (D). ... ... Huntington
Robert L. Childers {D)...........ccoovvnrnenn Huntington
Phyllis Given (D)... ....Huntington

Patricia O. Hartman (D) ....‘Huntmgwn

Richard Houvouras (D)... “Huntington
Stephen T. Williams (D)__..._.A......,................._.Huntmgton
Fourteenth ... ... Kenneth Adkins (D) Huntington
Walter Rollins (D)oo K@NIOVA
Fifteenth........covoovce Jim Reid (D). oo Williamson
Mike Whitt (D) _Meador

Sixteenth.......ooooeeeeeenen. W EL Anderson (D). Logan
Joe C. Ferrell (D). Logan
R. L. McCormick (D) Logan

Ancil Miller (D)............ .Chapmanville

Seventeenth....... .. Robert L. Mullett (D)... .Peytona

Eighteenth......... Ernest C. Moore ISD)' ..Thorge
Rick Murensky { ~Wele

Nineteenth_.. Pinevi}le

.. Clayton W, Hale (D). .
Harold Hayden(B ......Mullens

* Appointed 2 member of the House of Delegates December 8, 1987, to fill the vacancy ereated by
the resignation of the Honorable Sandy Rogers.

** Appointed a member of the House of Delegates June 17, 1987, to fill the vacancy created by the
resignation of the Honorable James W. McNeely.

[xvi]



Houske oF DELEGATES xvii

Twentieth........oocviiveenenne Princeton
oc
..Princeton
..Bluefield
Twenty-first _Union
Twenty-second................. Paul R. Hutchlnson Jr(D) ..Beckley
Sterling Lewis, Jr. (D). Shady Springs
Jack J. Roo (D) Beckﬂey
Arnold W. Ryan (D) Hinton
Tom Susman (D).. Sophia
Twenty-third........ccccoo..... Bonnie Brown (D).............c. oo South Charleston
Dee Caperton (D).... Charleston
Barbara Hatfield (D)....ccccceevcevveeeecneen.....South Charleston
John R, Hobiitzell (R)...... .....Charleston
James F. Humphreys (D) .....Charleston
Thomas A. Knight (D)...........cc..............._Charleston
Charlotte Pritt (D) Charleston
Lyle Sattes (D)........ ..Charleston
Rudy Seacrist (D) Charleston
Henry C. Shores R) Charleston
Sharon S&encer( Charleston
John M. Wells (R). Charleston
Twenty-fourth.. ... John W. Hatcher, Jr. (D). _.........ccece......Fayetteville
William Tom Louisos (D) Oai Hill
John Pina (D).....eeeeee... Qak Hill
Twenty-fifth. .. Betty D. Crookshanks (D} Rupert
Sarah Lee Neal (D).... Rainelle
Twenty-sixth................. Linda Nelson Garrett (D) ____________________ ...Webster Springs
C. Farrell Johnson (D} Summersville
Twenty-seventh... ... ... Charles ¥. Jordan, Jr. (D)...cccc.oceneeoeneo ... ElKins
Joe Martin (D) Elkins
Twenty-eighth.................. Donald L. Stemple (RZPhlll pi
Clifford L. Summers (D). Buckhannon
Twenty-ninth.................... Robert J. Conley (R)......... Weston
Thirtieth......ccconcccrrvonewenn. Perey C. Asheraft, I1(D)..... ...Clarksburg

Floyd Fullen (D).. Bridgeport
Joseph M. Minard (D) e Clarksburg
Kenneth H. Riffle (D)... .Clarksburg
Thirty-first............... ... James L. Pitrolo, Jr. (D) -.Fairmont
Paul E. Prunty (R) .Fairmont
Duane Southern (D). .Fairmont
William E. Stewart ( Fairmont
Thirty-second ...... .......... Michael A. Buchanan (D}......cconvevuemn... Morgantown
Shelby (Bosley} Leary (D). ...Blacksville

Twila S. Metheney (D). .4.;.......................::..‘Morgantown

Larry E. Schifane (D).. Morgantown
Thirty-third.. ... Fred C. Peddicord, 1T (RY........ccooninnennnes Kingwood

“#**Richard Schwartz (R)...... Davis

Thirty-fourth.......coooeeeeeee. Marc L. Harman (R).... Petersburg

Robert D. Harman (R).... .Keyser‘
Thirty-fifth.......cceoc........ Thomas .J. Hawse, I11 (D) erenemeemen Moorefield
Thirty-sixth... . Jerry L. Mezzatesta (D). Romrfey
Thirty-seventh.. .. Patrick H. Murphy (D) Martinsburg
Thirty-eighth.... .. Larry V. Faircloth (R) Inwo‘?d
Thirty-ninth.. . John Overington (R) Martinsburg
Fortieth.... .. William H. Martin (D).... ...Charles Town

b Appomr.ed 2 member of the House of Delegates December 8. 1987, to fill the vacancy created by
the death of the Honorable Floyd Stiles.
(D} Democrats............. Zg
{R) Republicans
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MEMBERS OF THE SENATE

REGULAR SESSION, 1988

OFFICERS
President—Dan Tonkovich, Benwood
President Pro Tem—Tony Whitlow, Kellysville
Clerk—Todd C. Willis, Logan
Sergeant at Arms—Estil Bevins, Williamson
Doorkeeper—Porter Cotton, Cabin Creek

Distriet Name Address
First John G. Chernenko (D)......ovcveerevececceeeene.... Wellsburg
*John M. Karras (R) Wheeling
Second Themas E. Loehr (D) New Martinsville
*Dan R. Tonkovich (D) Benwood
Third.. e *Donna J. Boley (R) St. Marys
Keith Burdette (D) Parkersburg
Fourth.....ooooooee QOshel B. Craigo (D) Hurricane
*Michael Shaw (R} Pt. Pleasant
Fifth *Mack C. Jarrell (D) Ceredo
B. Ned Jones (D) Huntington
Sixth H. Truman Chafin (D)........cccccceeveeenne.. . Williamson
*John Pat Fanning (D) Iaeger
Seventh.......oereeeeeceene Lloyd G. Jackson II (D) Hamlin
*Earl Ray Tomblin (D) ...Chapmanville
Eighth. ..o, John Boettner (D). Charleston
*Mario J. Palumbo (D) Charleston
Ninth Tracy W. Hylton (R).. ... ... Beckley
*Bruce O. Williams (D)........ccccceceveeeeeene.... Rock View
Tenth Frederick L. Parker (D).......cccovceererercrennen.Greenville
*Tony E. Whitlow (D).... Kellysville
Eleventh.......cooooecivecereeee J. D. Brackenrich (D).. Lewisburg
*Robert K. Holliday (D) ... Fayetteville
Twelfth.. el *Jae Spears (D) _Elkins
Larry A. Tucker (D) Summersville
Thirteenth..................... *William R. Sharpe, Jr.(D).....cccccoonreene. Weston
M. Jay Wolfe (R).. Clarksburg
Fourteenth.........cocorverene... *Joe Manchin, ITI (D)............... Farmington
George Warner (R) Morganiown
Fifteenth. ... tCharles B. Felton, Jr. {D)......cconeceeeervemenen.. Rowlesburg
C. N. Harman (R). Grafton
Sixteenth..........ceooon........ Sondra Moore Lucht (D). Martinsburg
*Vernon C. Whitacre (D). .High View
Seventeenth.........ccoccrruenee. Darrell E. Holmes (D)............ ..Charleston
*Tod J. Kaufman (D) .Charleston

+ Appointed May 21. 1987, to fill the vacancy ereated by the resignation of the Honorable Gerald
W. Ash.

* Elected in 1984. All others elected in 1586.

(D) Democrats 27
(R) Republicans 7
Total 34
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COMMITTEES OF THE
HOUSE OF DELEGATES

Regular Session, 1988

STANDING
Agriculture and Natural Resources

Hawse (Chairman of Agriculture), Bailey (Vice Chairman of
Agricuiture), Love (Chairman of Natural Resources), Mullett
(Vice Chairman of Natural Resources), Artrip, Ashecraft,
Buchanan, Burke, Childers, Hatfield, Hayden, Knight,
Louisos, Mezzatesta, Murphy, Neal, Pitrolo, Reger, Shiflet,
Whitt, Leggett, Overington, Prunty, Schwartz and Stemple.

Banking and Insurance

Riffle (Chairman of Banking), Bradley (Vice Chairman of
Banking), Garrett (Chairman of Insurance), Brown (Vice
Chairman of Insurance), Berry, Crookshanks, Flanigan,
Hawse, Houvouras, Jordan, McCormick, Metheney, Phillips,
Pritt, Schifano, Shiflet, Southern, Susman, White, Ashley,
Burk, Conley, McKinley, Nowell and Reed.

Constitutional Revision

Given (Chairman), Crookshanks (Vice Chairman), Adkins,
Caperton, Fullen, Garrett, Hayden, Humphreys, Hutchinson,
Kelly, Kidd, Leary, J. Martin, W. Martin, Miller, Murensky,
Pino, Sattes, Burk, Overington, Prunty, Reed, Stemple and
Wells.,

Education

Sattes (Chairman), Murphy (Vice Chairman), Ashcraft,
Bailey, Basham, Bird, Buchanan, Caperton, Givens, Hartman,
Johnson, Kidd, Lewis, Mezzatesta, Miller, Reid, Southern,
Spencer, Summers, Williams, Yanni, Conley, Otte, Overington
and Prunty.

[ xix]



XX Houske oF DELEGATES COMMITTEES

Finance

Farley (Chairman), Jordan (Vice Chairman), Adkins,
Anderson, Artrip, Burke, Hale, Hatfield, Hawse, Houvouras,
Hutchinson, Neal, Pritt, Reger, Riffle, Seacrist, Starcher,

Wellman, White, Whitt, Burk, Faircloth, McKinley, Stemple
and Wells.

Government Organization

McCormick (Chairman), Givens (Vice Chairman), Caperton,
Childers, Flanigan, Hartman, Hayden, Kelly, Louisos, Love, J.
Martin, Metheney, Murphy, Phillips, Pino, Rollins, Ryan,

Stewart, Susman, Ashley, Criss, Leggett, Peddicord, Schwartz
and Shores,

Health and Human Resources

Leary (Chairman), Hatfield (Vice Chairman), Anderson,
Flanigan, Garrett, Givens, Hartman, Louisos, J. Martin,
Mezzatesta, Moore, Mullett, Pritt, Reger, Reid, Riffle, Roop,

Spencer, Stewart, White, Ashley, Conley, Criss, R. Harman
and Otte.

Industry and Labor

Moore (Chairman), Anderson (Vice Chairman), Adkins,
Berry, Brown, Ferrell, Given, Houvouras, Johnson, Lewis,
Metheney, Minard, Ryan, Spencer, Stewart, Summers,
Susman, Wellman, Whitt, Williams, Hoblitzell, Jones, McKin-
ley, Nowell and Prunty.

Judiciary

Hatcher (Chairman), Humphreys (Vice Chairman), Berry,
Bradley, Brown, Crookshanks, Ferrell, Fullen, Garrett, Given,
Knight, Leary, W. Martin, Minard, Moore, Mullett, Pitrolo,
Roop, Schifano, M. Harman, R. Harman, Hoblitzell, Jones,
Nowell and Reed.

Political Subdivisions

Seacrist (Chairman), Roop (Vice Chairman), Bailey, Bl:ad~
ley, Childers, Hale, Humphreys, Johnson, Jordan, Kelly, Kidd,
W. Martin, Miller, Minard, Neal, Ryan, Southern, Starcher,
Yanni, M. Harman, Otte, Peddicord, Schwartz and Shores.



Housk oF DELEGATES COMMITTEES xx1i

Roads and Transportation

Yanni (Chairman), Hale (Vice Chairman), Artrip, Ashcraft,
Basham, Bird, Buchanan, Burke, Ferrell, Hutchinson, Lewis,
Love, Pino, Pitrolo, Reid, Seacrist, Starcher, Summers,
Williams, Criss, M. Harman, Jones, Leggett, Peddicord and
Shores.

Rules

Chambers (Chairman), Burke, Farley, Hatcher, McCormick,

Murensky, Neal, Sattes, Shiflet, Faircloth, Swann and Wells.
SELECT COMMITTEES
Economic Policy

Schifano (Chairman), Phillips (Vice Chairman), Fullen,
Knight, Love, J. Martin, Shiflet, Southern, Wellman, Willi-
ams, R. Harman and Hoblitzell.

Governmental Ethics

Knight (Chairman), W. Martin (Vice Chairman), Ashcraft,
Brown, Crookshanks, Flanigan, Hartman, Kidd, Moore, Neal,
Pritt, Faircloth, M. Harman, Otte and Reed.

JOINT COMMITTEES
Enrolled Bills

Kelly (Chairman), Ryan (Vice Chairman), Sattes, Ashley and
Schwartz.
Government and Finance

Chambers (CoChairman), Farley, Hatcher, Murensky,
Sattes, Swann and Wells.

Joint Rules

Chambers (CoChairman), Murensky and Swann.

Legislative Rule-Making Review

Knight (Chairman), Givens, Murphy, Pritt, Burk and
Faircloth.



COMMITTEES OF THE SENATE
Regular Session, 1988
Standing

Argiculture

Parker (Chairman), Lucht (Vice Chairman), Chafin, Fan-
ning, Jackson, Spears, Whitacre, Whitlow and Shaw.

Banking and Insurance

Loehr (Chairman), Jones (Vice Chairman), Boettner,
Brackenrich, Craigo, Kaufman, Manchin, Tombiin, Tucker,
Whitacre, Williams, Karras and Shaw. .

Confirmations

Whitlow (Chairman), Tomblin (Viece Chairman), Boettner,
Burdette, Chafin, Jackson, Kaufman, Parker and Karras.

Education

Burdette (Chairman), Williams (Vice Chairman), Boettner,

Brackenrich, Felton, Holliday, Jones, Lucht, Palumbo, Parker,
Warner and Wolfe.

Energy, Industry and Mining

Sharpe (Chairman), Holmes (Vice Chairman), Brackenrich,
Burdette, Chernenko, Fanning, Jackson, Loehr, Manchin,
Palumbo, Tucker, Harman and Hylton.

Finance

Tomblin (Chairman), Fanning (Vice Chairman), Bracken-
rich, Burdette, Chernenko, Craigo, Holmes, Loehr, Manchin,
Parker, Sharpe, Spears, Whitacre, Williams, Harman, Karras
and Warner.

Government Organization

Spears (Chairman), Manchin (Vice Chairman), Brackenrich,
Burdette, Chernenko, Craigo, Felton, Jones, Loehr, Lucht,
Boley and Hylton.
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SENATE COMMITTEES xxiit

Health and Human Resources

Holliday (Chairman), Sharpe (Vice Chairman), Craigo,
Fanning, Felton, Jarrell, Loehr, Spears, Williams, Harman
and Warner.

Interstate Cooperation

Kaufman (Chairman), Jarrell (Vice Chairman), Chafin,
Holliday, Palumbo, Sharpe and Wolfe.

Judiciary

Tucker (Chairman), Jackson (Vice Chairman), Boettner,
Chafin, Felton, Holliday, Jarrell, Jones, Kaufman, Lucht,
Palumbo, Whitlow, Boley, Hylton, Shaw and Wolfe.

Labor

Holmes (Chairman), Chernenko (Vice Chairman), Fanning,
Holliday, Jarrell, Jones, Kaufman, Sharpe and Boley.

Military

Jarrell (Chairman), Chernenko (Vice Chairman), Chafin,
Holmes, Manchin, Palumbo, Tucker, Whitacre and Boley.

Natural Resources

Whitacre (Chairman), Brackenrich (Vice Chairman),
Boettner, Chernenko, Craigo, Holmes, Palumbo, Parker,
Tucker, Whitlow, Williams, Hylton and Warner.

Transportation
Craigo (Chairman), Parker (Vice Chairman}), Holmes,
Jackson, Lucht, Manchin, Sharpe, Tomblin and Wolfe.

Rules

Tonkovich (Chairman), Boettner, Loehr, Lucht, Spears,
Tomblin, Tucker, Whitlow, Harman and Shaw.



xxiv SENATE COMMITTEES

SELECT COMMITTEES
Economic Development

Boettner (Chairman), Jones (Vice Chairman), Chernenko,
Holmes, Manchin, Parker, Tomblin, Whitlow, Karras and
Warner.

Quality Education

Burdette (Chairman), Jones, Lucht, Williams and Harman.

JOINT COMMITTEES
Enrolled Bills

Williams (Chairman), Jarrell, Kaufman, Spears and Boley.

Government and Finance
Tonkovich (CoChairman), Boettner, Sharpe, Tomblin,
Tucker, Harman and Karras.
Joint Rules

Tonkovich (CoChairman), Boettner and Harman.

Legislative Rule-making Review

Tucker (Chairman), Boettner, Holmes, Tomblin, Harman
and Hylton.



LEGISLATURE OF WEST VIRGINIA
SECOND REGULAR SESSION, 1988
CHAPTER 1

{Com. Sub. for H. B. 4034—By Delegates Phillips and Pitrolo)

[Passed March 12, 1988; in effect July 1, 1988. Approved by the Governor.)

AN ACT to amend chapter fifty-five of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new article, designated
article seven-c, relating to actions and suits; providing
immunity from civil liability for qualified directors
negligently performing managerial functions on behalf
of certain governmental and nonprofit entities defined
as volunteer organizations or entities; setting forth
legislative findings and a declaration of public purpose;
defining certain terms; and providing for the
applicability of provisions.

Be it enacted by the Legislature of West Virginia:

That chapter fifty-five of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article seven-c, to
read as follows:

ARTICLE 7C. IMMUNITY FROM CIVIL LIABILITY FOR QUALI-
FIED DIRECTORS OF CERTAIN GOVERNMEN-

TAL AND NONPROFIT ENTITIES.

§55-7C-1. Findings and declaration of public purpose.
§55-7C-2, Definitions. " )
§55-7C-3. Limited eivil liability of qualified directors.
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ACTIONS AND SUITS 3

providing of medical or hospital care, and includes
general, tuberculosis, and other types of hospitals, and
related facilities, such as laboratories, outpatient
departments, nurses’ home facilities, extended care
facilities, facilities related to programs for home health
services, self-care units, and central service facilities,
operated in connection with hospitals, and also includes
education or training facilities for health professional
personnel operated as an integral part of a hospital and
medical research organizations directly engaged in the
continuous active conduct of medical research in
conjunction with a hospital, but does not include any
hospital furnishing primarily domiciliary care.

(3) “Qualified director” means an individual who
serves without compensation for personal services as an
officer, member or director of a board, commission,
committee, agency or other nonprofit organization
which is a volunteer organization or entity. For purposes
of this article, “compensation” does not include reimbur-
sement for expenses, incidental meals, lodging or other
accommodations, and does not include per diem compen-
sation fixed by statute.

(4) “Volunteer organization or entity” means:

(A) The state or any political subdivision or subdivi-
sions thereof;

(B) Nonprofit corporations as defined in section six,
article one, chapter thirty-one of this code, and other
nonprofit organizations, which such corporations or
organizations provide or promote:

(i) Religion;

(ii} Charity;

(iii) Music, art or other literary or cultural activities;
(iv) Benevolence;

(v) Child placement or child care;

(vi) Indigent or elderly care;

(vii}) Education;






Ch. 2] AMUSEMENT ATTRACTIONS 5

16 damage to another person.

§55-7C-4. Applicability of provisions.

1
2
3

The provisions of this article shall not apply to any
cause of action arising before the first day of July, one
thousand nine hundred eighty-eight.

-@-

CHAPTER 2

{Com. Sub. for H. B. 4470—By Mr. Speaker, Mr. Chambers,
and Delegate Swann, by request of the Executive)

[Passed March 11, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter twenty-one of the code of West

Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new article, designated
article ten, relating to creating an amusement rides and
amusement attractions safety act; promulgation of rules
by labor department for installation, maintenance and
operation of amusement rides and amusement attrac-
tions; definitions; inspection and permit fees; inspectors;
permits; application; annual inspection; issuance of
permit for amusement rides and amusement attractions;
availability to public of certificate of inspection; filing
of notice of intention to erect new ride or attraction;
notice of serious physical injury or fatality,
investigations; service of process on owners or operators;
records available to publie; temporary cessation of
operation of unsafe rides or attractions; requiring
liability insurance, bond or other security; continuing
authority of cities and counties to regulate other aspects
of carnivals and fairs; criminal penalty; and providing
continuing authority of state fire marshal to inspect for
fire prevention and control.

Be it enacted by the Legislature of West Virginia:

That chapter twenty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article ten, to read

as follows:
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AMUSEMENT ATTRACTIONS 7

(b) “Amusement attraction” means any building or
structure around, over or through which people may
move or walk without the aid of any moving device
integral to the building or structure that provides
amusement, pleasure, thrills or excitement, including
those of a temporary or portable nature which are
assembled and reassembled or which are relocated from
place to place. The term does not include any enterprise
principally devoted to the exhibition of products of
agriculture, industry, education, science, religion or the
arts and shall not be construed to include any concession
stand or booth for the selling of food or drink or
souvenirs.

§21-10-3. Rules.

O 00 =3 G Ut QDO

10
11

The department of labor shall promulgate rules for
the safe installation, repair, maintenance, use, operation
and inspection of all amusement rides and amusement
attractions as the department finds necessary for the
protection of the general public using amusement rides
and amusement attractions. The rules shall be in
addition to the existing applicable safety orders and will
be concerned with engineering force stresses, safety
devices and preventative maintenance. All such rules
shall be promulgated in accordance with the provisions
of article three, chapter twenty-nine-a of this code.

§21-10-4. Inspection and permit fees,

i

ot
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The department shall determine a schedule of inspec-
tion and permit fees, which fees shall not annually
exceed twenty dollars a ride. All such fees received shall
be deposited in the general revenue fund. No fees may
be charged public agencies. The department shall issue
and the owner and/or operator of the amusement rides
and amusement attractions shall visibly display to the
public inspection stickers denoting and signifying that
the inspection and permit fee authorized by this section

has been paid.

§21-10-5. Inspectors.

1
2

The department may hire or contract with inspectors
to inspect amusement rides and amusement attractions.
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AMUSEMENT ATTRACTIONS 9

Before a new amusement ride or amusement attrac-
tion is erected, or whenever any additions or alterations
are made which change the structure, mechanism,
classification or capacity of any amusement ride or
amusement attraction, the operator shall file with the
department a notice of his intention and any plans or
diagrams requested by the department for purposes of
determining the applicability of section six of this
article.

§21-10-9. Notice of serious physical injury or fatality;

LoD B WD

investigations; records available to public.

An owner or operator of an amusement ride or
amusement attraction shall notify the department not
later than twenty-four hours after any fatality or
accident occurring as a result of the operation of the
amusement ride or amusement attraction that results in
a serious physical injury requiring medical treatment or
results in a loss of consciousness. The notice may be oral
or written. The department shall investigate each such
fatality or accident and any safety related complaint
involving an amusement ride or amusement attraction
in this state about which the department receives notice.
Every owner or operator of an amusement ride or
amusement attraction shall keep a record of each such
accident or fatality and such record shall be kept with
the certificate of inspection required by this article and
shall be readily accessible to the public for inspection
at any reasonable time at the carnival or fair where such
amusement ride or amusement attraction is located.

§21-10-10. Service of process.

1
2
3
4

Any person, firm or corporation operating an amuse-
ment ride or amusement attraction may be served with
civil process in the same manner as if the owner or
operator was a domestic or foreign corporation.

§21-10-11. Temporary cessation of operation of ride or

1
2
3

attraction determined to be unsafe.

The department may order, in writing, a temporary
cessation of operation of an amusement ride or amuse-
ment attraction if it has been determined after inspec-
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Nothing in this article shall be construed to be in
conflict with or to in any way limit the authority of the
state fire marshal under the provisions of chapter
twenty-nine, article three, pertaining to fire prevention
and control.

QU QO DN =
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CHAPTER 3

{Com. Sub. for H. B. 4591—By Mr. Speaker, Mr. Chambers,
and Delegate Swann, by request of the Executive)

[Passed March 12, 1988; in effect from passage. Approved by the Governor.)

AN ACT making a supplementary appropriation of public
money out of the treasury from the balance of all state
road funds remaining unappropriated for the fiscal year
ending June thirtieth, one thousand nine hundred
eighty-eight, to the state Department of Highways,
Account No. 6700, supplementing chapter one hundred
twenty-two, acts of the Legislature, regular session, one
thousand nine hundred eighty-seven, known as the
budget bill.

WHEREAS, The Governor submitted to the Legislature the
executive Budget Document dated January 13, 1988, wherein
on page XVII thereof is set forth the revenues and expendi-
tures of the State Road Fund, including fiscal year 1987-88;
and

WHEREAS, It appears from such budget that there now
remains unappropriated a balance in the state road fund
available for further appropriation during the fiscal year
1987-1988, a part of which balance is hereby appropriated by
the terms of this supplementary appropriation bill; therefore,

Be it enacted by the Legislature of West Virginia:

That the total appropriations from the state road fund to the
state Department of Highways, Account No. 6’{‘00, for the
fiscal year ending June thirtieth, one thousand nine hundred
eighty-eight, as appropriated by chapter one hundred twenty-
two, acts of the Legislature, regular session, one .thousa.nd nine
hundred eighty-seven, known as the budget bill, be supple-
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36 1987-1988, and to reflect the new total spending
37 authority of the spending unit for such fiscal year. Such
38 increased amounts shall be available for expenditure
39 upon the effective date of this bill.

—®

CHAPTER 4

{H. B, 4638—By Mr. Speaker, Mr. Chambers,
and Delegate Swann, by request of the Executive)

[Passed March 12, 1988; in effect from passage. Approved by the Governor.)

AN ACT making a supplementary appropriation of federal
block grant moneys out of the treasury from the balance
of available federal block grant moneys remaining
unappropriated for the fiscal year ending June thirtieth,
one thousand nine hundred eighty-eight, to the State
Department of Health, Account No. 8508, supplement-
ing chapter one hundred twenty-two, acts of the
Legislature, regular session, one thousand nine hundred
eighty-seven, known as the budget bill.

Be it enacted by the Legislature of West Virginia:

That the budget bill, chapter one hundred twenty-two, acts
of the Legislature, regular session, one thousand nine hundred
eighty-seven, be supplemented by adding to Title 2, Section 8
thereof, the following account and line item:

1 TITLE 2. APPROPRIATIONS.

Section 8. Appropriations from federal block
grants,

135a—State Department of Health—
Mental Health Services for the Homeless

Acct. No. 8508
T0 BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total ........coooiiiiinn. $275,000

The purpose of this supplementary appropriation bill
is to supplement the budget act for the current fiscal
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Railroad Maintenance Authority, Account No. 5690; the
West Virginia Public Employees Retirement Board,
Account No. 6140; and the Insurance Commissioner,
Account No. 6160, all supplementing chapter one
hundred twenty-two, acts of the Legislature, regular
session, one thousand nine hundred eighty-seven, known
as the budget bill.

Be it enacted by the Legislature of West Virginia:

1 That the amounts as hereinafter specified, in the
2 general revenue accounts as designated, and the
3 language of appropriation and direction applicable, be
4 expired in reduction and revision of the prior appropri-
5 ations in respect of such accounts, available for expen-
6 diture in the current fiscal year 1987-88, as approp-
7 riated by chapter one hundred twenty-two, acts of the
8 Legislature, regular session, one thousand nine hundred
9  eighty-seven, known as the budget bill; with the amount
10  of reduction and expiration of appropriations for each
11  “Unclassified” or other specified line item, hereinafter,
12 to be as follows: the sum of $200,000 in Account No.
13 1030; the sum of $250,000 in Account No. 1520; the sum
14 of $100,000 in Account No. 1800; the sum of $100,000
15 in Account No. 2100; the sum of $50,000 in Account No.
16 2400; the sum of $300,000 in Account No. 2860; the sum
17  of $100,000 in Account No 3510; the sum of $100,000 in
18 Account No. 3770; the sum of $200,000 in Account No.
19 4405 the sum of $100,000 in Account No. 5100; the sum
20 of $100,000 in Account No. 5110; the sum of $100,000
21  in Account No. 5120; the sum of $100,000 in Account No.
22  5140; the sum of $100,000 in Account No. 5650; the sum
23  of $50,000 in Account No. 5690; the sum of $7,644,677
24 leaving 0 balance in line item 1 of Account No. 6140;
95 and the sum of $100,000 in Account No. 6160; with
26 language of appropriation and direction in respect of
97  Account No. 2980, as follows, to be added under such
28 account “The board shall transfer monthly to 1§he
29 P.E.LB. (account no. 8265) from employee contribution
30 moneys, employer contribution moneys, accumulated
31 reserves or investment income, an amount of money
32  sufficient to reimburse the P.E.LB. for the cost of the
33 state’s share of health care claims of retired Teacher
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0il and Gas Conservation Commission—Oil and Gas
Lease Annual Tax, Account No. 8096-06; the State
Health Department—Medical Licensing Board, Account
No. 8215-25; Barbers and Beauticians—Licenses and
Fees, Account No. 8220-99; the Department of Veterans’
Affairs—Resident Maintenance Collections, Account No.
8260-13; the Public Service Commission—Special
License Fees, Cash Control, Account No. 8280-99; the
Department of Natural Resources—Planning and
Development Division, Use and Development, Account
No 8329-07; the Department of Banking—Assessment
and Examination Fund, Cash Control, Account No.
8395-99; the Department of Motor Vehicles—Motorboat
License Fees, Account No. 8421-05; the Department of
Energy—Special Reclamation, Account No. 8536-10;
and the Health Care Cost Review Authority—Cash
Control, Account No. 8564-99, all supplementing
chapter one hundred twenty-two, acts of the Legislature,
regular session, one thousand nine hundred eighty-
seven, known as the budget bill.

WHEREAS, Due to the current, serious economic difficulties
of the State, the revenues, income and receipts of the State are
not being timely received for use and the making of payments
by State spending units, with an area of particular concern
being the nonpayment of health service claims by the Public
Employees Insurance Board in respect of health services
provided eligible public employees; and

WHEREAS, The health care cards of public employees are not,
in many instances, being accepted or honored and cash
payments are being first required before receiving health
services, due to the late payment or nonpayment of health
claim billings to health providers who rely on such payments

for their own continued operation; and

WHEREAS, The Legislature has determined that this situation
must be immediately addressed and responded to .by. means
of prompt enactment of this supplementar)_r appropriation bill,
the single work, object and purpose of which, pursuant to the
provisions of Article VI, Section 51, C‘(7) (a) of _the State
Constitution, is to provide an appropriation of public moneys

to such board by budgetary action which expires certain non-

operational moneys now contained in special revenue funds or
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CHAPTER 7

(H. B. 4241—By Delegate Farley)

{Passed February 18, 1988; in effect from passage. Became law without approval of Governor.}

AN ACT supplementing, amending, creating a new special

account and authorizing deposits, withdrawals, disbur-
sements and transfers, including repayment transfers
into and from such special account for alleviating
deficiencies of funds preventing timely payment for
governmental operations through use of borrowed
public moneys from the consolidated fund of the board
of investments and portion thereof designated “state
account” and involving only state moneys, with provision
for full repayment thereof, with interest, for the fiscal
year ending June thirtieth, one thousand nine hundred
eighty-eight, and through the subsequent fiscal year
ending June thirtieth, one thousand nine hundred
eighty-nine, for Governor’s Office—Board of Invest-
ments Transfers, Account No. 8428-11, suppiementing
chapter one hundred twenty-two, acts of the legislature,
regular session, one thousand nine hundred eighty-
seven, known as the budget bill.

Be it enacted by the Legislature of West Virginia:

That Account No. 8428-11, Governor’s Office—Board of
Investments Transfers, a special account be created, supple-
menting chapter one hundred twenty-two, acts of the legisla-
ture, regular session, one thousand nine hundred eighty-seven,
known as the budget bill, as follows:

1
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TITLE 2. APPROPRIATIONS.
Section 3. Appropriations from other funds.

112a—Governor’s Office—Board of
Investments Transfers

(WV Code Chapter 12)
Acct. No. 8428-11
TO BE PAID FROM SPECIAL ACCOUNT

Authority is hereby granted for the making of all
deposits, withdrawals, disbursements, or transfers,
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decrees, trust deeds or mortgages in its favor.
Be it enacted by the Legislature of West Virginia:

That section thirteen, article four, chapter thirty-one-a of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 4. BANKING INSTITUTIONS AND SERVICES

GENERALLY.
§31A-4-13. Powers of state banking institutions
generally.
1 Any state-chartered banking institution shall have
2 and exercise all of the powers necessary for, or inci-
3 dental to, the business of banking, and without limiting
4 or restricting such general powers, it shall have the
5 right to buy or discount promissory notes and bonds,
6 negotiate drafts, bills of exchange and other evidences
7 of indebtedness, borrow money, receive deposits on such
8 terms and conditions as its officers may prescribe, buy
9 and sell, exchange, bank notes, bullion or coin, loan
10 money on personal or other security, rent safe-deposit
11 Dboxes and receive on deposit, for safekeeping, jewelry,
12 plate, stocks, bonds and personal property of whatsoever
13 description and provide customer services incidental to
14 the business of banking, including, but not limited to,
15 the issuance and servicing of and lending money by
16 means of credit cards as letters of credit or otherwise.
17 Any state-chartered banking institution may accept, for
18 payment at a future date, not to exceed one year, drafts
19 drawn upon it by its customers. Any state-chartered
20 banking institution may issue letters of credit, with a
21 specified expiration date or for a definite term, autho-
22 rizing the holders thereof to draw drafts upon it or its
23 correspondents, at sight or on time. Any such banking
24 institution may organize, acquire, own, operate, dispose
25 of, and otherwise manage wholly owned subsidiary
26 corporations for purposes incident to the banking
27 powers and services authorized by this chapter.
28 Any such banking institution may acquire, own, hold,
29 use and dispose of real estate, which shall in no case be
30 carried on its books at a value greater than the actual
81 cost, subject to the following limitations and for the
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CHAPTER 9

{Com. Sub. for S. B. 15—By Senator Tucker)

[Passed March 10, 1988; in effect from passage. Approved by the Governor.]

AN ACT to amend article four, chapter thirty-one-a of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended, by adding thereto a new section,
designated section fourteen-a, relating to the transfer of
trusts or fiduciary accounts or relationships by a
subsidiary of a bank holding company to an affiliated
subsidiary of said bank holding company.

Be it enacted by the Legislature of West Virginia:

That article four, chapter thirty-one-a of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section fourteen-a, to read as follows:

ARTICLE 4. BANKING INSTITUTIONS AND SERVICES
GENERALLY.

§31A-4-14a. Transfer of fiduciary accounts or relation-
ships between affiliated subsidiary banks
of a bank holding company.

1 (a) Notwithstanding any other provision of this code,
2 and unless the will, deed or other instrument creating
3 a trust or fiduciary account or relationship specifically
4 provides otherwise, any affiliate subsidiary which is
5 empowered with and authorized to exercise trust
6 powers, or otherwise performs fiduciary services for a
7 fee, may, without any order or other action on the part
8 of any court or otherwise, transfer to any other affiliate
9 subsidiary exercising or authorized to exercise trust
10 powers any or all rights, franchises and interests in its
11 fiduciary accounts or relationships including, but not
12 limited to, any or all appointments, designations and
13 nominations and any other rights, franchises and
14 interests, as trustee, executor, administrator, guardian,
15 committee, escrow agent, transfer and paying agent of
16 stocks and bonds and every other fiduciary capacity; and
17 the transferee or receiving affiliate subsidiary shall hold



24

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

40
41
42

43
44
45
46
47
48
49
50
51
52

53
54
b5
56
57
58

Banks aAND BANKING [Ch.9

and enjoy all rights of property, franchises and interests
in the same manner and to the same extent as such
rights, franchises and interests were held or enjoyed by
the transferor affiliate subsidiary. As to transfers to an
affiliate subsidiary pursuant to this section, the receiv-
ing affiliate subsidiary shall take, receive, accept, hold,
administer and discharge any grants, gifts, bequests,
devises, conveyances, trusts, powers and appointments
made by deed, deed of trust, will, agreement, order of
court or otherwise to, in favor of, or in the name of, the
transferor affiliate subsidiary, whether made, executed
or entered before or after such transfer and whether to
vest or become effective before or after such transfer,
as fully and to the same effect as if the receiving affiliate
subsidiary had been named and in such deed, deed of
trust, will, agreement, order or other instrument instead
of such transferor affiliate subsidiary. All acts taken or
performed in its own name or in the name of or on
behalf of the transferor affiliate subsidiary by any
receiving affiliate subsidiary as trustee, agent, executor,
administrator, guardian, depository, registrar, transfer
agent or other fiduciary with respect to fiduciary
accounts or relationships transferred pursuant to this
section are as good, valid and effective as if made by
the transferor affiliate subsidiary.

(b) For purposes of this section, the term “affiliate
subsidiary” means any two or more subsidiaries (as
defined in section two, article eight-a of this chapter)
which are “banks” or “banking institutions” (as those
terms are defined in section two, article one of this
chapter) and which have a common bank holding
company as their parent company. For purposes of this
section, the term “bank holding company” shall have the
meaning set forth in section three, article eight-a of this
chapter.

(c) At least thirty days before any transfer authorized
by this section, the transferor affiliate subsidiary shall
send a statement of intent to transfer together wit.h .the
name and address of the transferee or receiving
affiliated subsidiary by regular United States mail to
the most recent known address of all persons who
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59 appear in the records of the transferor affiliate subsi-
60 diary as having a vested present interest in the trust,
61 fiduciary account or relationship to be transferred.

62 (d) This section shall be applicable to both domestic
63 and foreign bank holding company affiliate subsidiaries.

CHAPTER 10

(H. B. 4007—By Delegates Phillips and Bradiey)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend article four, chapter thirty-one-a of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended, by adding thereto a new section,
designated section eighteen-a, relating to permitting
banks to assess a fee for cash swept into short-term
investments when acting as a fiduciary.

Be it enacted by the Legislature of West Virginia:

That article four, chapter thirty-one-a of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section eighteen-a, to read as follows:

ARTICLE 4, BANKING INSTITUTIONS AND SERVICES
GENERALLY.

§31A-4-18a. Shori-term investments when acting as a
fiduciary.

(a) Any individual, bank, trust company or other
entity engaged in the business of exercising fi@uciary
powers for compensation and complying vy1t_h the
provisions of this section is deemed to have satisfied its
fiduciary obligations and duties with respect to:

(1) The investment of fiduciary funds awaiting
investment or distribution;

(2) The charging of fees in connection therewith; and

W 00 K N Ww -

(3) The disclosure of policies, procedures and fees in
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connection therewith. !

(b) A fiduciary may invest cash awaiting investment
or distribution in short-term trust quality investment
vehicles. A bank or trust company serving as a fiduciary
may place funds awaiting investment or distribution in
deposits of the commercial department of such bank or
trust company or in deposits of an affiliate bank:
Provided, That the rate of interest paid on such deposits
shall be at least equal to the rate paid by such bank or

trust company or affiliate bank on deposits of similar
terms and amounts.

A fiduciary has complied with this section if cash
awaiting investment or distribution in excess of one
thousand dollars is invested within ten days of receipt
or accumulation thereof.

(c) A fiduciary may charge a reasonable fee for the
temporary investment of cash awaiting investment or
distribution, which fee may be paid from the income
produced.

(d) A fiduciary has complied with its duty to disclose
fees and practices in connection with the investment of
funds awaiting investment or distribution if the fidu-
ciary’s periodic statements set forth the fiduciary’s
practice and method of computing fees.

y-

CHAPTER 11

(H. B. 4160—By Delegate Bradley)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section twelve, article eight,

chapter thirty-one-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to banks and banking; procedure for authorization of
branch banks; penalties; and providing that acceptanqe
of a deposit at the offices of any affiliate bz_u}k for credit
to the customer’s account at any other affiliate bank of
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the same bank holding company is permissible and does
not constitute branch banking.

Be it enacted by the Legislature of West Virginia:

That section twelve, article eight, chapter thirty-one-a of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 8. HEARINGS; ADMINISTRATIVE PROCEDURES; JU-
DICIAL REVIEW; UNLAWFUL ACTS;
PENALTIES.

§31A-8-12. Procedure for authorization of branch banks;
penalties for violation of section.

1 No banking institution shall engage in business at any
2 place other than at its principal office in this state, at
3 a branch bank in this state permitted by this section as
4 a customer bank communication terminal permitted by
5 section twelve-b of this article or at any loan origination
6 office permitted by section twelve-c of this article:
T  Provided, That acceptance of a deposit at the offices of
8 any subsidiary, as defined in section two, article eight-
9 a of this chapter, for eredit to the customer’s account at
10 any other subsidiary of the same bank holding company
11  is permissible and does not constitute branch banking.
12 Any banking institution which on January one, one
183 thousand nine hundred eighty-four, was authorized to
14 operate an off-premises walk-in or drive-in facility,
15 pursuant to the law then in effect, may, as of the seventh
16 day of June, one thousand nine hundred eighty-four,
17 operate such facility as a branch bank and it shall not
18 be necessary, for the continued operation of such branch
19 bank, to obtain additional approvals, notwithstanding
20 the provisions of subsection (d) of this section and
21 subdivision (6), subsection (b), section two, article three
22  of this chapter.
23 (b) Except for a bank holding company, it shall be
24 unlawful for any individual, partnership, society,
25  association, firm, institution, trust, syndicate, public or
26 private corporation, or any other legal eptlty, or
27  combination of entities acting in concert, to directly or
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indirectly own, control or hold with power to vote,
twenty-five percent or more of the voting shares of each
of two or more banks, or to control in any manner the
election of a majority of the directors of two or more
banks.

(c) A, banking institution may establish branch banks
either by:

(1) The construction, lease or acquisition of branch
bank facilities as follows:

(A) After the seventh of June, one thousand nine
hundred eighty-four, within the county in which that
banking institution’s principal office is located or within
the county in which that banking institution had prior
to January first, one thousand nine hundred eighty-four,
established a branch bank, pursuant to subdivision (2)
of this subsection; and

(B) After the thirty-first of December, one thousand
nine hundred eighty-six, within any county in this state;
or

(2) The purchase of the business and assets and
assumption of the liabilities of, or merger or consolida-
tion with, another banking institution.

(d) Notwithstanding any other provision of this
chapter to the contrary, subject to and in furtherance
of the board’s authority under the provisions of subdi-
vision (6), subsection (b), section two, article three of this
chapter, and subsection (g) of this section, the board may
approve or disapprove the application of any state
banking institution to establish a branch bank.

(e) The principal office of a banking institution as of
the seventh day of June, one thousand nine hundred
eighty-four, shall continue to be the principal off.ice_ of
such banking institution for purposes of establishing
branch banks under this section, notwithstanding any
subsequent change in the location of such banking
institution’s principal office.

(f) Any banking institution which is authorized to
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establish branch banks pursuant to this section may
provide the same banking services and exercise the
same powers at each such branch bank as may be
provided and exercised at its prineipal banking house.

(g) The board shall, upon receipt of any application
to establish a branch bank, provide notice of such
application to all banking institutions. A banking
institution may, within ten days after receipt of such
notice, file a petition to intervene and shall, if it so files
such petition, thereupon become a party to any hearing
relating thereto before the board.

(h) The commissioner shall prescribe the form of the
application for a branch bank and shall collect an
examination and investigation fee of one thousand
dollars for each filed application for a branch bank that
is to be established by the construction, lease or
acquisition of a branch bank facility, and two thousand
five hundred dollars for a branch bank that is to be
established by the purchase of the business and assets
and assumption of the liabilities of, or merger or
consolidation with another banking institution. The
board shall complete the examination and investigation
within ninety days from the date on whieh such
application and fee are received, unless the board
request in writing additional information and disclo-
sures concerning the proposed branch bank from the
applicant banking institution, in which event such
ninety-day period shall be extended for an additional
period of thirty days plus the number of days between
the date of such request and the date such additional
information and disclosures are received.

(i) Upon completion of the examination and investiga-
tion with respect to such application, the board shall, if
a hearing be required pursuant to subsection (j) of this
section, forthwith give notice and hold a hearing
pursuant to the following provisions:

(1) Notice of such hearing shall _be given to the
banking institution with respect to which the ht_aa_rmg is
to be conducted in accordance with the provisions (_)f
section two, article seven, chapter twenty-nine-a of this
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code, and such hearing and the administrative proce-
dures in connection therewith shall be governed by all
of the provisions of article five, chapter twenty-nine-a of
this code, and shall be held at a time and place set by
the board but shall not be less than ten nor more than
thirty days after such notice is given.

(2) At any such hearing a party may represent
himself or be represented by an attorney-at-law admit-
ted to practice before any circuit court of this state.

(3) After such hearing and consideration of all the
testimony and evidence, the board shall make and enter
an order approving or disapproving the application,
which order shall be accompanied by findings of fact
and conclusions of law as specified in section three,
article five, chapter twenty-nine-a of this code, and a
copy of such order and accompanying findings and
conclusions shall be served upon all parties to such
hearing, and their attorneys of record, if any.

(j) No state banking institution may establish a
branch bank until the board, following an examination,
investigation, notice and hearing, enters an order
approving an application for that branch bank:
Provided, That no such hearing shall be required with
respect to any application to establish a branch bank
which is approved by the board unless a banking
institution has timely filed a petition to intervene
pursuant to subsection (g) of this section. The order shall
be accompanied by findings of fact that:

(1) Public convenience and advantage will be pro-
moted by the establishment of the proposed branch
bank;

(2) Local conditions assure reasonable promise of
guccessful operation of the proposed branch bank and of
those banks and branches thereof already established in
the community;

(3) Suitable physical facilities will be provided for the
branch bank; '

(4) The applicant state-chartered banking institution
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satisfies such reasonable and appropriate requirements
as to sound financial condition as the commissioner or
board may from time to time establish by regulation;

(5) The establishment of the proposed branch bank
would not resuilt in a monopoly, nor be in furtherance
of any combination or conspiracy to monopolize the
business of banking in any section of this state; and

(6) The establishment of the proposed branch bank
would not have the effect in any section of the state of
substantially lessening competition, nor tend to create a
monopoly or in any other manner be in restraint of
trade, unless the anticompetitive effects of the establish-
ment of that proposed branch bank are clearly out-
weighed in the public interest by the probable effect of
the establishment of the proposed branch bank in
meeting the convenience and needs of the community to
be served by that proposed branch bank.

(k) Any party who is adversely affected by the order
of the board shall be entitled to judicial review thereof
in the manner provided in section four, article five,
chapter twenty-nine-a of this code. Any such party
adversely affected by a final judgment of a circuit court
following judicial review as provided in the foregoing
sentence may seek review thereof by appeal to the
supreme court of appeals in the manner provided in
article six, chapter twenty-nine-a of this code.

(1) Pursuant to the resolution of its board of directors
and with the prior written approval of the commis-
sioner, a state banking institution may discontinue the
operation of a branch bank upon at least thirty days’
prior public notice given in such form and manner as
the commissioner prescribes,

(m) Any violation of any provision of this section sha}l
constitute a misdemeanor offense punishable by appli-
cable penalties as provided in section fifteen, article

eight of this chapter.
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§31A-8C-2. Financially-related defined.

1

00~ U

The term “financially-related” includes:

(a) All products, services and activities offered or
engaged in by national banks or by any West Virginia
state or federally chartered thrift institution or credit
union; except those excluded by subsection (f) of this
section;

(13) Equity investments in real estate development
activities, produets and services;

(c) Securities underwriting and brokerage activities,
products and services; except those excluded by subsec-
tion (f) of this section;

(d) Financial consulting activities, products and
services;

(e) Any and all other activities, products and services
engaged in or offered by other providers of financial
products or services which may be deemed by the
commissioner of banking to be financially-related;
except those excluded by subsections (f) and (g) of this
section.

(f) The term “financially-related” excludes products,
services or activities offered or engaged in by any
insurer or by any underwriter, agent, solicitor or broker
of insurance, which products, services or activities are
regulated by the department of insurance pursuant to
chapter thirty-three of the West Virginia code except for
such activities, products and services permitted, en-
gaged in, or offered by a West Virginia state chartered
banking institution prior to the effective date of this

article.

(g) The term “financially-related” also excludes
products, services or activities offered or engaged in by
any real estate agent, agency or broker, which products,
services or activities are regulated by the state real
estate commission pursuant to chapter forty-seven of the
West Virginia code except for such activities, products
and services permitted, engaged in or offered by a West
Virginia state chartered banking institution prior to the
effective date of this article or permitted pursuant to
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designated “state account” and involving only state
funds, upon request of the governor, as needed for
timely payment for government operations during fiscal
year 1987-88; specifying purposes for which transferred
moneys may be expended and maximum amount of
transfer authority; providing terms and conditions for
full repayment of transfers with interest to the
consolidated fund; making certain findings and declara-
tions; permitting or requiring governor to place in effect
spending reductions under either his current authority
and methods or a new authority and method granted to
the governor; providing for repayment of transfers in
current fiscal year, with any shortfall of repayment to
constitute first priority against reeceipts of ensuing fiscal
year, and with full payment of all transfers in any event
no later than the close of the first quarter of such
ensuing fiscal year; creating a special account in the
state treasury for deposit, withdrawal and repayment
transfer activities and for invoking application of special
fund doctrine in respeet of budget activities beyond one
fiscal year; and specifying certain effective dates.

Be it enacted by the Legislature of West Virginia:

That article six, chapter twelve of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
nine-b, to read as follows;

ARTICLE 6. WEST VIRGINIA BOARD OF INVESTMENTS.

§12-6-9b. Transfers to the state; maximum amount of

00 =3 O O b QO DD =

transfer authorization; purposes for use of
moneys; terms, conditions, and repayment,
with interest; creation of special account in
state treasury.

Whenever the governor determines that the general
revenues available for expenditure are insufficient for
timely payments for government operations, the board
shall transfer money from the consolidated fund and
that portion thereof designated “state account” and
involving only state funds, to the special account created
by this section in the state treasury, in the amounts
determined by the governor to be sufficient and
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new method, in addition to the authority and methods
granted him in article two, chapter five-a of this code
in respect of instituting spending reductions, to provide
for and institute reductions of expenditures by spending
units, but excluding therefrom any reductions in respect
of public schools, higher education, the public employees
insurance board, or medicaid; to aceomplish full
repayment of transfers to the consolidated fund.

If sufficient revenues are nevertheless not received
during this fiscal year to meet such revenue estimate
and to enable full repayment of all transfers by the end
of this fiseal year, the governor shall, if he has not
already done so, place into effect required reductions of
expenditures by spending units from the general
revenue fund by one of the methods hereinbefore
authorized and set forth, and with such spending
reductions to be placed in effect in any event not later
than the thirty-first day of July, one thousand nine
hundred eighty-eight (the close of the period for
reconciliation of receipts and expenses of fiscal year
1987-88). Full repayment of any and all transfers shall
then constitute a first priority on the moneys available
in the first quarter of fiscal year 1988-89 and shali be
made by the close of such first quarter, on the thirtieth
day of September, one thousand nine hundred eighty-
eight, by the governor. The governor shall submit his
schedule for repayment, both as to sources and amounts,
to the board of investments and a copy thereof at the
same time to the legislative auditor.

Any repayment of transfers shall not be deemed to
renew, restore or increase in any way the maximum
amount of fifty million dollars of transfers herein

authorized.

There is hereby created in the state treasury a special
account for the deposits, withdrawals and repayments
transferred and made pursuant to this section and to be
used in connection with invoking the applicability of the
special fund doctrine in respect of budgetary activities
involving more than one fiscal year.

The authority of the board to make and of the
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88 governor to request transfers pursuant to this section
89 shall expire on the thirtieth day of June, one thousand
90 nine hundred eighty-eight.

&
CHAPTER 14

(S. B. 614—By Senators Tonkovich, Mr. President, by request, and Harman)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend and reenact section sixteen, article two;
section thirteen, article five; and sections three, five and
eight, article six, all of chapter forty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, all relating to state eligibility for Title IV-B
and Title IV-E funds by requiring court review of
voluntary placements within one hundred eighty days;
requiring specific court language in court orders; and

requiring court hearings for all foster care cases after
twelve months.

Be it enacted by the Legislature of West Virginia:

That section sixteen, article two; section thirteen, article
five; and sections three, five and eight, article six, all of
chapter forty-nine of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended and
reenacted, all to read as follows:

Article

2. State Responsibilities for the Protection and Care of Children.
5. Juvenile Proceedings.

6. Procedure in Cases of Child Neglect or Abuse.

ARTICLE 2. STATE RESPONSIBILITIES FOR THE PROTECTION
AND CARE OF CHILDREN.

§49-2-16. State responsibility for child care.

The state department is hereby authorized and
empowered to provide care, support and protective
services for children who are handicapped by depen-
dency, neglect, single parent status, mental or physical
disability, or who for other reasons are in need of public
service. Such department is also hereby authorized and
empowered in its discretion to accept children for care
from their parent or parents, guardian, custodian or

GO =1 M U IO M
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relatives and to accept the custody of children commit-
ted to its care by courts exercising juvenile jurisdiction.
The department of human services or any county office
of such department is also hereby authorized and
empowered in its discretion to accept temporary custody
of children for care from any law-enforcement officer in

‘an emergency situation.

The department of human services shall provide care
in special boarding homes for children needing deten-
tion pending dispesition by a court having juvenile
jurisdiction or temporary care following such court
action.

Within one hundred eighty days of the date of the
signatures to a voluntary placement agreement, after
receipt of physical custody, the state department shall
file with the court a petition for review of the placement,
stating the child’s situation and the circumstance that
gives rise to the voluntary placement. If the department
intends to extend the voluntary placement agreement,
the department shall file with the court a copy of the
child’s case plan. The court shall appoint an attorney for
the child, who shall also receive a copy of the case plan.
The court shall schedule a hearing and shall give notice
of the time and place and right to be present at such
hearing to: The child’s attorney; the child, if twelve
years of age or older; the child’s parents or guardians;
the child’s foster parents; and any other such persons as
the court may in its discretion direct. The child’s
presence at such hearing may be waived by the child’s
attorney at the request of the child or if the child would
suffer emotional harm. At the conclusion of the proceed-
ings, but no later than one hundred eighty days after
the date of the signatures to the voluntary placement
agreement, the court shall enter an order determining
whether or not continuation of the voluntary placement
is in the best interests of the child; specifying under
what conditions the child’s placement shall continue;
and specifying whether or not the department has made
reasonable efforts to reunify the family.
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willing or able to take custody of the child, that a child
is not willing to reside in the custody of his parent or
custodian, or that a parent or custodian cannot provide
the necessary supervision and care of the child, the court
may place the child in temporary foster care or
temporarily commit the child to the state department or
a child welfare agency. The court order shall state that
continuation in the home is contrary to the best interest
of the child and why; and whether or not the state
department made a reasonable effort to prevent the
placement or that the emergency situation made such
efforts unreasonable or impossible. Whenever the court
transfers custody of a youth to the department of human
services, an appropriate order of financial support by
the parents or guardians shall be entered in accordance
with section five, article seven of this chapter and
guidelines promulgated by the supreme court of
appeals;

(5) Upon a finding that no less restrictive alternative
would accomplish the requisite rehabilitation of the
child, and upon an adjudication of delinquency pursuant
to subdivision (1), section four, article one of this
chapter, commit the child to an industrial home or
correctional institution for children. Commitments shall
not exceed the maximum term for which an adult could
have been sentenced for the same offense, with discre-
tion as to discharge to rest with the director of the
institution, who may release the child and return him
to the court for further disposition. The order shall state
that eontinuation in the home is contrary to the best
interests of the child and why; and whether or not the
state department made a reasonable effort to prevent
the placement or that the emergency situation made
such efforts unreasonable or impossible;

(6) Upon an adjudication of delinquency pursuant to
subsection (3) or (4), section four, article one of this
chapter, and upon a finding that the child is so totally
unmanageable, ungovernable and antisocial that the
child is amenable to no treatment or restraint short of
incarceration, commit the child to a rehabilitative
facility devoted exclusively to the custody and rehabil-
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115 adult, make its disposition in accordance with this
116 section.

ARTICLE 6. PROCEDURE IN CASES OF CHILD NEGLECT OR
ABUSE.

§49-6-3. Petition to court when child believed neglected or abused—
Temporary custody.

§49-6-5. Disposition of neglected or abused children.

§49-6-8. Foster care review; annual reports to the court.

§49-6-3. Petition to court when child believed neglected
or abused—Temporary custody.

(2) Upon the filing of a petition, the court may order
that the child alleged to be an abused or neglected child
be delivered for not more than ten days into the custody
of the state department or a responsible relative,
pending a preliminary hearing, if it finds that: (1) There
exists imminent danger to the physical well-being of the
child, and (2) there are no reasonably available alterna-
tives to removal of the child, including, but not limited
to, the provision of medical, psychiatric, psychologicai or
10 homemaking services in the child’s present custody. In
11 a case where there is more than one child in the home,
12  the petition shall so state, and notwithstanding the fact
13 that the allegations of abuse or neglect may pertain to
14 less than all of such children, each child in the home for
15 whom relief is sought shall be made a party to the
16 proceeding. Even though the acts of abuse or neglect
17 alleged in the petition were not directed against a
18 specific child who is named in the petition, the court
19 shall order the removal of such child, pending final
20 disposition, if it finds that there exists imminent danger
21 to the physical well-being of the child and a lack of
22 reasonable available alternatives to removal. The initial
23 order directing such custody shall contain an order
24 appointing counsel and scheduling the preliminary
25 hearing, and upon its service shall require the imme-
26  diate transfer of custody of such child or children to the
27 state department or a responsible relative. The court
28 order shall state: (1) That continuation in the home is
29 contrary to the best interests of the child and why; and
30 (2) whether or not the state department made a
31 reasonable effort to prevent the placement or that the
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emergency situation made such efforts unreasonable or
impossible. The order may also direct any party or the
department to initiate or become involved in services to
facilitate reunification of the family.

(b) Whether or not the court orders immediate
transfer of custody as provided in subsection (a) of this
section, if the facts alleged in the petition demonstrate
to the court that there exists imminent danger to the
child, the court may schedule a preliminary hearing
giving the respondents at least five days’ actual notice.
If the court finds at the preliminary hearing that there
are no alternatives less drastic than removal of the child
and that a hearing on the petition cannot be scheduled
in the interim period, the court may order that the child
be delivered into the temporary custody of the state
department or an appropriate person or agency for a
period not exceeding sixty days: Provided, That the
court order shall state (1) that continuation in the home
is contrary to the best interests of the child and state
the reasons therefor; (2) whether or not the department
made reasonable efforts to prevent the child’s removal
from his or her home; (3) whether or not the state
department made a reasonable effort to prevent the
placement or that the emergency situation made such
efforts unreasonable or impossible; and (4) what efforts
should be made by the department to facilitate the
child’s return home: Provided, however, That if the court
grants an improvement period as provided in subsection
(b), section two of this article, the sixty-day limit upon
temporary custody may be waived.

(c) If a child or children shall, in the presence of a
child protective service worker of the department of
human services, be in an emergency situation which
constitutes an imminent danger to the physical well-
being of the child or children, as that phrase is defined
in section three, article one of this chapter, and if such
worker has probable cause to believe that the child or
children will suffer additional child abuse or neglect or
will be removed from the county before a petition can
be filed and temporary custody can be ordered, the
worker may, prior to the filing of a petition, take the
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child or children into his or her custody without a court
order: Provided, That after taking custody of such child
or children prior to the filing of a petition, the worker
shall forthwith appear before a circuit judge or a
Juvenile referee of the county wherein custody was
taken, or if no such judge or referee be available, before
a circuit judge or a juvenile referee of an adjoining
county, and shall immediately apply for an order
ratifying the emergency custody of the child pending the
filing of a petition. The circuit court of every county in
the state shall appoint at least one of the magistrates of
the county to act as a juvenile referee, who shall serve
at the will and pleasure of the appointing court, and who
shall perform the functions preseribed for such position
by the provisions of this subsection. The parents,
guardians or custodians of the child or children may be
present at the time and place of application for an order
ratifying custody, and if at the time the child or children
are taken into custody by the worker, the worker knows
which judge or referee is to receive the application, the
worker shall so inform the parents, guardians or
custodians. The application for emergency custody may
be on forms prescribed by the supreme court of appeals
or prepared by the prosecuting attorney or the appli-
cant, and shall set forth facts from which it may be
determined that the probable cause described above in
this subsection exists. Upon such sworn testimony or
other evidence as the judge or referee deems sufficient,
the judge or referee may order the emergency taking
by the worker to be ratified. If appropriate under the
circumstances, the order may include authorization for
an examination as provided for in subsection (b), section
four of this article. If a referee issues such an order, the
referee shall by telephonic communication have such
order orally confirmed by a circuit judge of the circuit
or an adjoining circuit who shall on the next judicial day
enter an order of confirmation. If the emergency taking
is ratified by the judge or referee, emergency custody
of the child or children shall be vested in the state
department until the end of the next judicial day, at
which time any such child taken into emergency custody
shall be returned to the custody of his or her parent,






Ch. 14] CHILD WELFARE 47

38
39

40

41
42
43

44
45

46
47
48
49
50

51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76

an opportunity to be heard. The court shall give
precedence to dispositions in the following sequence:

(1) Dismiss the petition;

(2) Refer the child, the abusing parent, or other
family members to a community agency for needed
assistance and dismiss the petition;

(3) Return the child to his or her own home under
supervision of the state department;

(4) Order terms of supervision calculated to assist the
child and the abusing parent or parents which preseribe
the manner of supervision and care of the child and
which are within the ability of the parent or custodian
to perform;

(5) Upon a finding that the abusing parent or parents
are presently unwilling or unable to provide adequately
for the child’s needs, commit the child temporarily to the
custody of the state department, a licensed private child
welfare agency or a suitable person who may be
appointed guardian by the court. The court order shall
state: (1) That continuation in the home is contrary to
the best interests of the child and why; and (2) whether
or not the state department made a reasonable effort to
prevent the placement to include a statement of what
efforts were made or that the emergency situation made
such efforts unreasonable or impossible; and (3) the
specific circumstances of the situation which makes
such efforts unreasonable if services were not offered by
the department. The court order shall also determine
under what circumstances the chiid’s commitment to the
department shall continue. Considerations pertinent to
the determination include whether the child should (1)
be continued in foster care for a specified period, (2)
should be considered for adoption, (3) because of a
child’s special needs or circumstances, be continued in
foster care on a permanent or long-term basis, or (4) be
continued in foster care until reunification is achieved.
The court may order services to meet the special needs
of the child. Whenever the court transfers custody of a
youth to the department of human services, an approp-
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riate prder of financial support by the parents or
guardlaps shall be entered in accordance with section
five, article seven of this chapter; or

_ (6)_ Upon a finding that there is no reasonable
likelihood that the conditions of neglect or abuse can be
substantially corrected in the near future, and when
necessary for the welfare of the child, terminate the
parem:.al or custodial rights and responsibilities and
commit the child to the permanent guardianship of the
state department or a licensed child welfare agency. If
the court shall so find, then in fixing its dispositional
order, the court shall consider the following factors: (1)
The child’s need for continuity of care and caretakers;
(2) the amount of time reguired for the child to be
integrated into a stable and permanent home environ-
ment; and (3) other factors as the court considers
necessary and proper. Notwithstanding any other
provisions of this article, the permanent parental rights
shall not be terminated if a child fourteen years of age
or older or otherwise of an age of discretion as deter-
mined by the court, objects to such termination. No
adoption of a child shall take place until all proceedings
for termination of parental rights under this article and
appeals thereof are final. In determining whether or not
parental rights should be terminated, the court shall
consider the efforts made by the department to provide
remedial and reunification services to the parent. The
court order shall state: (1) That continuation in the home
is not in the best interest of the child and why; and (2)
why reunification is not in the best interests of the child;
and (3) whether or not the state department made a
reasonable effort to prevent the placement or that the
emergency situation made such efforts unreasonable or
impossible; and (4) whether or not the state department
made a reasonable effort to reunify the family including
a description of what efforts were made or that such
efforts were unreasonable due to specific circumstances.

(b) As used in this section, “no reasonable likelihood
that conditions of neglect or abuse can be substantially
corrected” shall mean that, based upon the evidence
before the court, the abusing adult or adults have
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demonstrated an inadequate capacity to solve the
problems of abuse or neglect, on their own or with help.
Such conditions shall be deemed to exist in the following
circumstances, which shall not be exclusive;

(1) The abusing parent or parents have habitually
abused or are addicted to alcohol, eontrolled substances
or drugs, to the extent that proper parenting skills have
been seriously impaired and such abusing parent or
parents have not responded to or followed through the
recommended and appropriate treatment which could
have improved the capacity for adequate parental
functioning;

(2) The abusing parent or parents have willfully
refused or are presently unwilling to cooperate in the
development of a reasonable family case plan designed
to lead to the child’s return to their care, custody and
control;

(8) The abusing parent or parents have not responded
to or followed through with a reasonable family case
plan or other rehabilitative efforts of social, medical,
mental health or other rehabilitative agencies designed
to reduce or prevent the abuse or neglect of the child,
as evidenced by the continuation or insubstantial
diminution of conditions which threatened the health,
welfare or life of the child;

(4) The abusing parent or parents have abandoned the
child;

(5) The abusing parent or parents have repeatedly or
seriously injured the child physically or emotionally, or
have sexually abused or sexually exploited the child, and
the degree of family stress and the potential for further
abuse and neglect are so great as to preclude the use
of resources to mitigate or resolve family problems or
assist the abusing parent or parents in fulfilling their
responsibilities to the child; or

(6) The abusing parent or parents have .ir_xcurred
emotional illness, mental illness or mental deficiency of
such duration or nature as to render such parent or
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parents incapable of exercising proper parenting skills
or sufficiently improving the adequacy of such skills.

(¢) The court may as an alternative disposition allow
to the parents or custodians an improvement period not
to exceed twelve months. During this period the
parental rights shall not be permanently terminated and
the court shall require the parent to rectify the
conditions upon which the determination was based. No
more than one such post-dispositional improvement
period may be granted. The court may order the child
to be placed with the parents, a relative, the state
department or other appropriate placement during the
period. At the end of the period the court shall hold a
hearing to determine whether the conditions have been
adequately improved, and at the conclusion of such
hearing, shall make a further dispositional order in
accordance with this section.

§49-6-8. Foster care review; annual reports to the court.

(a) If, twelve months after receipt (by the state
department or its authorized agent) of physical custody
of a child either by a court ordered placement or by a
voluntary agreement, the state department has not
placed a child in permanent foster care or an adoptive
home or placed the child with a natural parent, the state
department shall file with the court a petition for review
of the case. The department shall also file with the court
a report detailing the efforts that have been made to
place the child in a permanent home and copies of the
child’s case plan including the permanency plan as
defined in section five, article six of this chapter. Copies
of the report shall be sent to the child’s attorney and be
made available to the child’s parent(s) or guardian.
“Permanent foster care” shall mean a written arrange-
ment with an adult or adults following a six-month trial
period whereby the state department places the care,
custody and control of a child until the child’s emanci-
pation with such adult or adults. The court shall
schedule a hearing in chambers, giving notice and the
right to be present to: The child’s attorney; the child, if
twelve years of age or older; the child’s parents; the
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child’s guardians; the child’s foster parents; and such
other persons as the court may in its discretion direct.
The child’s presence may be waived by the child’s
attorney at the request of the child or if the child would
suffer emotional harm. The purpose of the hearing is to
review the child’s case, to determine whether and under
what conditions the child’s commitment to the depart-
ment shall continue, and to determine what efforts are
necessary to provide the child with a permanent home.
At the conclusion of the hearing the court shall in
accordance with the best interests of the child enter an
appropriate order of disposition. The court order shall
state (1) whether or not the department made reasonable
effort to prevent out-of-home placement or that the
specific situation made such effort unreasonable, (2) the
permanency plan for the child, and (3) services required
to meet the child’s needs. The court shall possess
continuing jurisdiction over cases reviewed under this
section for so long as a child remains in temporary foster
care, or, when a child is returned to his or her natural
parents subject to conditions imposed by the court, for
so long as the conditions are effective.

(b) The state department shall file a supplementary
petition for review with the court within eighteen
months and every eighteen months thereafter for every
child that remains in the physical or legal custody of the
state department until the child is placed in an adoptive
home or permanent foster care or returned to his or her
parents.

(¢) The state department shall annually report to the
court the current status of the placements of children
in permanent care and custody of the state department
who have not been adopted.

(d) Nothing in this article precludes any party from
petitioning the court for review of the child’s case at any
time. The court shail grant such petition upon a showing
that there is a change in circumstance or needs of the
child that warrants court review.
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CHAPTER 15

{S. B. 455—By Senator Lucht, et al)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend article two-b, chapter forty-nine of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section fifteen, relating to pilot day care programs;
requiring the department of finance and administration
to assist therein; requiring such program in Morgan-
town and authorizing two additional programs in the
next fiscal year; providing for use of state facilities;
providing generally for the operation and funding of
such programs; and requiring reports to Legislature.

Be it enacted by the Legislature of West Virginia:

That article two-b, chapter forty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section fifteen, all to read as follows:

ARTICLE 2B. DUTIES OF COMMISSIONER OF HUMAN SERVI-
CES FOR CHILD WELFARE.

§49-2B-15. Establishment of pilot day care programs.

The Legislature finds that state owned or leased
facilities are suitable for the provision of child day care
and that such day care centers are needed by public
employees and other parents in this state. Therefore, the
department of human services, in consultation with the
department of finance and administration and other
appropriate agencies, shall plan and assist in imple-
menting day care services for public employees and
other parents. Suitable space for at least one pilot
10 program shall be provided in Morgantown, and two
11 other pilot programs may be initiated during fiscal year
12 one thousand nine hundred eighty-nine and continued
13 thereafter.

14 The department of human services sh_all cpnsiqer su_ch
16 findings as were made by the legislative interim
16 committee on day care centers and shall conduct such
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other statewide needs assessments as may facilitate the
provision of day care for public employees statewide.

The day care centers shall meet all licensing require-
ments prescribed by law and shall be under the
supervision of the department of human services
through profit or nonprofit independent operators in
accordance with standards and requirements estab-
lished by federal law and rules promulgated by the
commissioner of human services.

The space provided for day care shall be available
without charge for rent, unless such rent shall be
required pursuant to bonding covenants. Any alterations
necessary to meet state or federal standards shall be
provided for by and at the expense of the operator of
the day care center. Such space shall be made available
with the approval of the department of finance and
administration as to space under the control of the
executive branch, the board of regents as to space at
state institutions of higher education, and by the
appropriate official in the legislative or judicial branch
as to space under their control. -

Operators of such day care centers shall charge
reasonable fees for child care, and parents using the day
care shall pay such fees set at a level that will cover all
projected operating costs, less any costs covered by the
absence of rent or by donations or fund-raising activi-
ties. Fees may be established pursuant to a sliding fee
schedule with fees based on the parents’ household
income.

General liability insurance coverage shall be provided
by the operators of such day care centers, and such
coverage may be provided to nonprofit corporations by
the board of risk and insurance management pursuant
to subsection (b), section five, article twelve, chapter
twenty-nine of this code.

Parents shall have the opportunity for involvement in
the implementation and operation of t_he day care
centers and shall have access to their children at any

time.
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The department of human services, in consultation
with those branches and departments of government
wherein day care facilities are located, shall report to
the Legislature prior to the first day of January, one
thousand nine hundred eighty-nine, its findings relevant
to the costs of operation of the pilot program or
programs, the benefits to employees and other parents
of such day care centers, the problems incident to the
operation of the centers, and other matters relevant to
the operation of such centers together with recommen-
dations for future operation of such centers at other
state owned or leased facilities.

CHAPTER 16

{Com. Sub. for H. B. 2717—By Delegates Leary and Knight)

{Passed February 29, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section ten, article six, chapter

twenty-nine of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to the
rules promulgated by the civil service commission;
changing the rules with respect to layoffs; and providing
a method for recall of employees.

Be it enacted by the Legislature of West Virginia:

That section ten, article six, chapter twenty-nine of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 6. CIVILSERVICE SYSTEM.
§29-6-10. Rules of commission.

SIS U bW

The commission shall have the authority to promul-
gate, amend or repeal rules, in accordance with ch_apter
twenty-nine-a of this code, to implement the provisions
of this article.

(1) For the preparation, maintenance aqd_ revis}ion of
a position classification plan for all.posﬂglons in the
classified service and a position classification plan for
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all positions in the classified-exempt service, based upon
similarity of duties performed and responsibilities
assumed, so that the same qualifications may reasonably
be required for and the same schedule of pay may be
equitably applied to all positions in the same class. The
position classification plan for classified-exempt service
shall become effective not later than the first day of
July, one thousand nine hundred seventy-nine. Except
for persons employed by the board of regents, all
persons receiving compensation in the form of a wage
or salary, funded either in part or in whole by the state,
shall be included in either the position classification
plan for classified service or classified-exempt service.
After each such classification plan has been approved
by the commission, the director shall allocate the
position of every employee in the classified service to one
of the classes in the classified plan and the position of
every employee in the classified-exempt service to one
of the positions in the classified-exempt plan. Any
employee affected by the allocation of a position to a
class shall, after filing with the director of personnel a
written request for reconsideration thereof in such
manner and form as the director may prescribe, be
given a reasonable opportunity to be heard thereon by
the director. The interested appointing authority shall
be given like opportunity to be heard.

(2) For a pay plan for all employees in the classified
service, after consultation with appointing authorities
and the state fiscal officers, and after a public hearing
held by the commission. Such pay plan shall become
effective only after it has been approved by the governor
after submission to him by the ecommission.
Amendments to the pay plan may be made in the same
manner. Each employee shall be paid at one of the rates
set forth in the pay plan for the class of position in which
he is employed. The principle of equal pay for equal
work in the several agencies of the state government
shall be followed in the pay plan as established hereby.

(38) For open competitive examinations to test .the
relative fitness of applicants for the respective positions
in the classified service. Such examinations need not be
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qualified: Provided, That if an employee refuses to
accept a position in a lower job class, such employee
shall retain all rights of recall as hereinafter provided.

(6) For recall of employees, recall shall be by reverse
order of layoff to any job elass that the employee has
previously held or a lower class in the series within the
agency as that job class becomes vacant. An employee
will retain his place on the recall list for the same period
of time as his seniority on the date of his layoff, or for
a period of two years, whichever is less. No new
employees shall be hired for any vacancy in his or her
Job class or in a lower job class in the series until all
eligible employees on layoff are given the opportunity
to refuse that job class. An employee shall be recalled
onto jobs within the county wherein his last place of
employment is located or within a county contiguous
thereto. Any laid-off employee who is eligible for a -
vacant position shall be notified by certified mail of the
vacancy. It shall be the responsibility of the employee
to notify the agency of any change in his address.

(7) For the establishment of eligible lists for appoint-
ment and promotion within the classified service, upon
which lists shall be placed the names of successful
candidates in the order of their relative excellence in the
respective examinations. Eligibility for appointment
from any such list shall continue not longer than three
years. An appointing authority shall make his selection
from the top five names on the appropriate lists of
eligibles.

(8) For the rejection of candidates or eligibles within
the classified service who fail to comply with reasonable
requirements in regard to such factors as age, physical
condition, character, training and experience, who are
addicted to alcohol or narcotics, or who have attempted
any deception or fraud in connection with an examina-
tion, or where in the judgment of the commission there
is reasonable doubt of the loyalty of the candidate or

allegiance to the nation.

(9) For a period of probation not to exceed one year
before appointment or promotion may be made complete
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within the classified service.

(10) For provisional employment without competitive
examination within the classified service when there is
no appropriate eligible list available. No such provi-
sional employment may continue longer than six
months, nor shall successive provisional appointments
be allowed, except during the first year after the
effective date of this article, in order to avoid stoppage
of orderly conduct of the business of the state.

{11) For keeping records of performance of all
employees in the classified service, which service
records may be considered in determining salary
increases and decreases provided in the pay plan; as a
factor in promotion tests; as a factor in determining the
order of layoffs because of lack of funds or work and
in reinstatement; and as a factor in demotions, dis-
charges and transfers.

(12) For discharge or reduction in rank or grade only
for cause of employees in the classified service.
Discharge or reduction of these employees shall take
place only after the person to be discharged or reduced
has been presented with the reasons for such discharge
or reduction stated in writing, and has been allowed a
reasonable time to reply thereto in writing, or upon
request to appear personally and reply to the appointing
authority or his deputy. The statement of reasons and
the reply shall be filed as a public record with the
director. Notwithstanding the foregoing provisions of
this subdivision, no permanent employee shall be
discharged from the classified service for absenteeism
upon using all entitlement to annual leave and sick leave
when such use has been due to illness or injury as
verified by a physician’s certification or for other
extenuating circumstances beyond the employee’s
control unless his disability is of such a nature as to
permanently incapacitate him from the performance of
the duties of his position. Upon exhaustion of annual
leave and sick leave credits for the reasons specified
herein and with certification by a physician that the
employee is unable to perform his duties, a permanent
employee shall be granted a leave of absence without
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pay for a period not to exceed six months if such
employee is not permanently unable to satisfactorily
perform the duties of his position.

(13) For such other rules and administrative regula-
tions, not inconsistent with this article, as may be proper
and necessary for its enforcement.

(14) The commission shall review and approve by
rules and regulations the establishment of all classified-
exempt positions to assure consistent interpretation of
the provisions of this article.

The commission and the director may include in the
rules provided for in this article such provisions as are
necessary to conform to regulations and standards of
any federal agency governing the receipt and use of
federal grants-in-aid by any state agency, anything in
this article to the contrary notwithstanding. The
commission and the director shall see that rules and
practices meeting such standards are in effect contin-
uously after the effective date of this article.

CHAPTER 17

(H. B. 4426—By Delegates Minard and Bradiey)

[Passed March 10, 1988; in effect July 1, 1988. Approved by the Governor.]

ACT to amend and reenact sections twenty-three and
twenty- four, article two, chapter fourteen of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended; and to amend and reenact sections three,
four and nineteen-a, article two-a of said chapter, all
relating generally to authority, powers and duties of the
court of claims; the certification of certain claims to the
Legislature and clarifying that claims previously
rejected by the Legislature need not be so certified; the
disposition of records of the court which are more than
ten years old; the authority of the court with respect to
crime victims reparations; clarifying the definition of
the term “contributory misconduct” with respect
thereto; increasing certain costs to be collected in
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magistrate courts and circuit courts in certain cases;
clarifying that services of the attorney-general in
representing the interest of the state with respect to
crime victims reparation claims are to be rendered
without charge to court or the Legislature; clarifying
that payments may be made directly to certain health
care providers irrespective of whether a valid assign-
ment of benefits has been made; and permitting the
direct payments to certain providers of funeral and
other expenses in certain cases and increasing the

allowable award for such purposes to three thousand
dollars.

Be it enacted by the Legislature of West Virginia:

That sections twenty-three and twenty-four, article two,
chapter fourteen of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended and
reenacted; and that sections three, four and nineteen-a, article

two-a of said chapter, as amended, be amended and reenacted,
all to read as follows:

Article
2. Claims Against the State.
2A. Compensation Awards to Victims of Crimes.

ARTICLE 2. CLAIMS AGAINST THE STATE.

§14-2-23. Inclusion of awards in budget.
§14-2-24. Records to be preserved.

§14-2-23. Inclusion of awards in budget.

The clerk shall certify to the department of finance
and administration, on or before the twentieth day of
November of each year, a list of all awards recom-
mended by the court to the Legislature for appropria-
tion. The clerk may certify supplementary lists to the
governor to include subsequent awards made by t;he
court. The governor shall include all awards so certi_fled
in his proposed budget bill transmitted to the Legisla-
ture. Any other provision of this article or of law_ to the
10 contrary notwithstanding, the clerk shall not certify any
11 award which has been previously certified.

§14-2-24. Records to be preserved.

O 00 -3 TR CON -



Ch. 17] CLAIMS 61

DO =-IdD W

The record of each claim considered by the court,
including all documents, papers, briefs, transcripts of
testimony and other materials, shall be preserved by the
clerk for a period of ten years from the date of entry
of the court’s last order and shall be made available to
the Legislature or any committee thereof for the
reexamination of the claim. When any such documents,
papers, briefs, transcripts and other materials have
been so preserved by the clerk for such ten year period,
the same shall be transferred to the state records
administrator for preservation or disposition in accor-
dance with the provisions of article eight, chapter five
of this code without cost, either to the court or the
Legislature.

ARTICLE 2A. COMPENSATION AWARDS TO VICTIMS OF

CRIMES.

§14-2A-3.  Definitions.
§14-2A-4. Creation of crime victims compensation fund.
§14-2A-19a. Physician, hospital and other health care expenses.

§14-2A-3. Definitions.

1

©o0=30M G W

As used in this article, the term:

(a) “Claimant” means any of the following persons,
whether residents or nonresidents of this state, who
claim an award of compensation under this article:

(1) A victim;

(2) A dependent, spouse or minor child of a deceased
vietim; or in the event that the deceased victim is a
minor, the parents, legal guardians and siblings of the
victim;

(3) A third person other than a collateral source who
legally assumes or voluntarily pays the obligations of a
victim, or of a dependent of a victim, which obligations
are incurred as a result of the criminally injurious
conduct that is the subject of the claim;

(4) A person who is authorized to act on behalf of a
vietim, dependent or a third person who is not a
collateral source.

(b) “Collateral source” means a source of benefits or



62

19
20
21
22

23
24
25
26
27
28

29

31
32

33
34

35
36

37
38
39

40
41

42
43
44
45

46
47
48
49
50
51
52
53

55

CLAIMS [Ch. 17

advantages for economic loss otherwise compensable
that the victim or claimant has received, or that is

readily available to him, from any of the following
sources:

(1) The offender, except any restitution received from
the offender pursuant to an order by a court of law
sentencing the offender or placing him on probation
following a conviction in a criminal case arising from
the criminally injurious act for which a claim for
compensation is made;

(2) The government of the United States or any of its
agencies, a state or any of its political subdivisions, or
an instrumentality of two or more states;

(3) Social security, medicare and medicaid;

(4) State-required, temporary, nonoccupational dis-
ability insurance; other disability insurance;

(5) Workers’ compensation;
(6) Wage continuation programs of any employer;

(7) Proceeds of a contract of insurance payable to the
victim or claimant for loss that was sustained because
of the criminally injurious conduct;

(8) A contract providing prepaid hospital and other
health care services or benefits for disability;

(9) That portion of the proceeds of all contracts of
insurance payable to the claimant on account of the

death of the victim which exceeds twenty-five thousand
dollars.

(¢) “Criminally injurious conduct” means conduct that
occurs or is attempted in this state which by its nature
poses a substantial threat of personal injury or death,
and is punishable by fine or imprisonment or death, or
would be so punishable but for the fact that the person
engaging in the conduct lacked capacity to comr_nit.the
crime under the laws of this state. Criminally injurious
eonduet does not include conduct arising out of_the
ownership, maintenance or use of a motor vehicle,
except when the person engaging in the conduct
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intended to cause personal injury or death, or except
when the person engaging in the conduct committed
negligent homicide, driving under the influence of
alcohol, controlied substances or drugs, or reckless
driving.

(d) “Dependent” means an individual who received
over half of his support from the victim. For the purpose
of determining whether an individual received over half
of his support from the victim, there shall be taken into
account the amount of support received from the victim
as compared to the entire amount of support which the
individual received from all sources, including support
which the individual himself supplied. The term
“support” includes, but is not limited to, food, shelter,
clothing, medical and dental care and education. The
term “dependent” includes a child of the victim born
after his death.

(e) “Economic loss” means economic detriment con-
sisting only of allowable expense, work loss and
replacement services loss. If eriminally injurious
conduct causes death, economic loss includes a depend-
ent’s economic loss and a dependent’s replacement
services loss. Noneconomic detriment is not economic
loss; however, economic loss may be caused by pain and
suffering or physical impairment.

(f) “Allowable expense” means reasonable charges
incurred or to be incurred for reasonably needed
products, services and accommodations, inciuding those
for medical care, prosthetic devices, eye glasses,
dentures, rehabilitation and other remedial treatment

and care.

Allowable expense includes a total charge not in
excess of three thousand dollars for expenses in any way
related to funeral, cremation and burial. It does not
include that portion of a charge for a room in a hospital,
clinie, convalescent home, nursing home or any other
institution engaged in providing nursing care and
related services in excess of a reasonable and customary
charge for semiprivate accommodations, unless accom-
modations other than semiprivate accommodations are
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medically required.

(g) “Work loss” means loss of income from work that
the injured person would have performed if he had not
been injured and expenses reasonably incurred or to be
incurred by him to obtain services in lieu of those he
would have performed for income, reduced by any
income from substitute work actually performed or to
be performed by him, or by income he would have
earned in available appropriate substitute work that he

was capable of performing but unreasonably failed to
undertake.

(h) “Replacement services loss” means expenses
reasonably incurred or to be incurred in obtaining
ordinary and necessary services in lien of those the
injured person would have performed, not for income

but for the benefit of himself or his family, if he had
not been injured.

(i) “Dependent’s economic loss” means loss after a
victim’s death of contributions or things of economic
value to his dependents, not including services they
would have received from the vietim if he had not
suffered the fatal injury, less expenses of the dependents
avoided by reason of the vietim’s death.

(§) “Dependent’s replacement service loss” means loss
reasonably incurred or to be incurred by dependents
after a vietim’s death in obtaining ordinary and
necessary services in lieu of those the vietim would have
performed for their benefit if he had not suffered the
fatal injury, less expenses of the dependents avoided by
reason of the victim’s death and not subtracted in
calculating dependent’s economic loss.

(k) “Noneconomic detriment” means sorrow, mental
anguish, and solace which may include society, compan-
ionship, comfort, guidance, kindly offices and advice.

(1) “Victim” means a person who suffers personal
injury or death as a result of any one of the following:
(1) Criminally injurious conduct; (2) the good faith effort
of the person to prevent criminally injurious conduct; or
(3) the good faith effort of the person to apprehend a
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person that the injured person has observed engaging
in criminally injurious conduect, or who such injured
person has reasonable cause to believe has engaged in
such criminally injurious conduct immediately prior to
the attempted apprehension.

(m) “Contributory miseonduct” means any conduct of
the claimant, or of the vietim through whom the
claimant claims an award, that is unlawful or intention-
ally tortious and that, without regard to the conduct’s
proximity in time or space to the eriminally injurious
conduct has causal relationship to the eriminally
injurious conduct that is the basis of the claim and shall
also include the voluntary intoxication of the claimant,
either by the consumption of alcohol or the use of any
controlied substance when such intoxication has a causal
connection or relationship to the injury sustained. The
voluntary intoxication of a victim shall not be a defense
against the estate of a deceased victim.

§14-2A-4. Creation of crime victims compensation fund.

(a) Every person within the state who is convicted of
or pleads guilty to a misdemeanor or felony offense,
other than a traffic offense that is not a moving
violation, shall pay the sum of three dollars as costs in
the case, in addition to any other court costs that the
court is required by law to impose upon such convicted
person. In addition to the three dollar sums required to
be collected as costs under the provisions of this
subsection, there shall be collected from every person so
convicted in any magistrate court and circuit court (and
excluding municipal courts) the sum of one dollar which
shall be in addition to any other court cost required by
this section or which may be required by law.

(b) The clerk of the circuit court, magistrate court or
municipal court wherein such additional costs are
imposed under the provisions of subsection (a) of this
section shall, on or before the last day of each month,
transmit all such costs received under this article to the
state treasurer for deposit in the state treasury to the
credit of a special revenue fund to be known as the
“Cpime Vietims Compensation Fund,” which is hereby
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Legislature at regular session, one thousand nine
hundred eighty-seven, and subsequently: Provided, That
when a claim is filed under this section, the court shall
determine the total damages due the erime victim, and
where the total damages exceed the maximum amount
which may be awarded under this article, the amount
paid the health care provider shall be paid in the same
proportion to which the actual award bears to the total
damages determined by the court. In any case wherein
an award is made which includes an amount for funeral,
cremation or burial expenses, or a combination thereof,
the court shall provide for the payment directly to the
provider or providers of such services, in an amount
deemed proper by the court, where such expenses are
unpaid at the time of the award.

2

CHAPTER 18

(S. B. 641—0riginating in the Senate Committee on Finance)

[Passed March 12, 1988; in effect from passage. Approved by the Governor.]

ACT finding and declaring certain claims against the

state and its agencies to be moral obligations of the state
and directing the auditor to issue warrants for the
payment thereof.

Be it enacted by the Legislature of West Virginia:
CLAIMS AGAINST THE STATE.
§1. Finding and declaring certain claims against the civil

O3 U kO -

service system and the department of education to
be moral obligations of the state and directing

payment thereof.

The Legislature has heretofore made findings of fact
that the state has received the benefit of the services
rendered by certain claimants herein and has consi-
dered claims against the state, agencies thereof, which
have arisen due to over-expenditures of the departmen-
tal appropriations by officers of such state spending
unit, such claims having been previously considered by
the court of claims which also found that the state has
received the benefit of the services rendered by each
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claimant, but were denied by the court of claims on the
purely statutory grounds that to allow such claims
would be condoning illegal acts contrary to the laws of
the state. The Legislature pursuant to its findings of fact
and also by the adoption of the findings of fact by the
court of claims as its own, and, while not condoning such
illegal acts, hereby declares it to be the moral obligation
of the state to pay each such claim in the amount
specified below, and directs the auditor to issue
warrants upon receipt of a properly executed requisition
supported by an itemized invoice, statement or other
satisfactory document as required by section ten, article
three, chapter twelve of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, for the

payment thereof out of any fund appropriated and
available for the purpose.

(a) Claim against the Civil Service System:
(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Department of Employment Security..$ 242.00
(b) Claims against the Department of Education:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Scott A.Brown........cccevvvenn... $ 556.00
(2) BettyCraven.........cc.ccviviunnn. $1,641.60
(8) Cindy S. Jeffers ........oovvvvvnnn.. $2,736.00
(4) David Lancaster ............cvvenn. $ 820.80
(6) Anthony A. MacFarlane............ $ 556.00
(6) Carol J. McCutcheon ............... $2,736.00
(7) Tamara Sanford ................... $1,504.00
(8) Elizabeth J. Stuart................. $3,830.40
(9) Elizabeth Anne Wolfe .............. $2,5608.00
®

CHAPTER 19

(S. B. 642—Originating In the Senate Committee on Finance)

[Passed March 4, 1988; in effect from passage. Approved by the Governor.]

AN ACT finding and declaring certain claims for compensa-

tion of innocent victims of crimes occurring in West
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erginia to be moral obligations of the state and
directing the auditor to issue warrants for the payment
thereof.

Be it enacted by the Legislature of West Virginia:
COMPENSATION AWARDS TO VICTIMS OF CRIMES.

§1. Finding and declaring certain erime victims claims
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for compensation to be moral obligations of the
state and directing payment thereof.

The Legislature has duly considered the findings of
fact and recommendations for awards reported to it by
the court of claims in respect to the following named
claimants who were innocent victims of erime within
this state and entitled to compensation; and in respect
to each of such named claimants the Legislature adopts
those findings of fact as its own, hereby declares it to
be the moral obligation of the state to pay each such
claimant in the amount specified below, and directs the
auditor to issue warrants for the payment thereof out
of any fund appropriated and available for the purpose.

Claims for erime victims compensation awards:

(TO BE PAID FROM CRIME VICTIMS COMPENSATION FUND)

(1) Barker, Ethel May......c............. $ 5,000.00
(2) Buzzard, Kathy L. .........ccoviintts, $ 10,000.00
(3) Buzzard, Kathy .., as guardian of
Amanda Jane Buzzard ................ $ 10,000.00
(4) Buzzard, Kathy L., as guardian of
Tammy Louise Buzzard ............... $ 10,000.00
(5) Candler, Betty J., as guardian of
IanR.Candler........................ $ 10,000.00
(6) Cook, Charles W., Jr., as guardian of
Charles Brian Belcher ................ $ 10,000.00
(7) Cook, Charles W., Jr., as guardian of
Anthony Belcher............c..c..htt. $ 10,000.00
(8) Gonzales, Leta J., as guardian of
Tara Maria Gonzales.................. $ 5,000.00
(9) Harrah, Tracy R. .....coveevaooo.. $ 10,000.00
(10) Harrah, SherryJane........oovvneune. $ 10,000.00
(11) Kaminski, Rebecca A.................. $ 5,000.00

(12) Pearson, William J..................... $ 10,000.00
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(13) Pridemore, George W._ ... $ 15,000.00
(14) Pridemore, George W., as guardian of
Sean Patrick Pridemore : ; $ 10,000.00
(15) Robinson, Nancy Viola, as guardian of
Randolph Woods, II. } .3 10,000.00
{16) Reckart, Robert E., Sr. ..$ 10,000.00
(17) Reckart, Roxie L. $ 10,000.00
(18) Reckart, Roxie L., as guardian of
Robert E. Reckart, Jre oo $ 10,000.00
TOTAL ....$170,000.00

The Legislature finds that the above moral obligations
and the appropriations made in satisfaction thereof shall
be the full compensation for all claimants herein.

F

CHAPTER 20

{S. B. 180—By Senators Manchin, Brackenrich and Warner)

[Passed March 12, 1988; in effect July 1, 1988. Approved by the Governor.]

AN ACT to amend article fourteen, chapter twenty-nine of the

code of West Virginia, one thousand nine hundred
thirty-one, as amended, by adding thereto a new section,
designated section nine-b, relating to creating a com-
munity care program to be administered by the state
commission on aging; providing definitions; specifying
services to be offered in said program; and authorizing
fee for such services.

Be it enacted by the Legislature of West Virginia:

That article fourteen, chapter twenty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended by adding thereto a new section,
designated section nine-b, to read as follows:

ARTICLE 14. STATE COMMISSION ON AGING.

§29-14-9b. Creation of a community care program.

1

2
3

(a) As used in this section:

(1) “Care management” and “comprehensive assess-
ment” mean the planning, arrangement for and coordi-
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nation of appropriate community-based, in-home servi-
ces and alternative living arrangements for the frail
elderly, disabled or terminally ill. “Care management”
and “comprehensive assessment” include assessment of
needs, counseling in the development of a case plan,
arrangement for services and on-going monitoring of the
frail elderly, disabled or terminally ill client’s situation
to ensure that needed services are received.

(2) “Care services” means housekeeping, personal
care, chore, escort/transportation, meals, in-home
nursing, day care and/or respite services.

(3) “Community care” means a system of community-
based, in-home services and alternative living arrange-
ments in order to provide a full range of preventive,
maintenance and restorative services for the frail
elderly, disabled or terminally ill. This community care
program would be part of the continuum of care system
of services.

(4) “Continuum of care” means a system of services
which has a primary emphasis on in-home care and
community service and which includes services such as
nursing, medical, transportation and other health and
social services available to an individual in an approp-
riate setting over an extended period of time as a result
of such individual’s changing health status.

(5) “Disabled” means a person sixty years old or older
who has temporary or permanent impairments which
cause him to need or who is likely, in the foreseeable
future, to need services within the continuum of care.

(6) “Frail elderly” means any person sixty years of
age or older, with limitations which restrict the
individual’s ability to perform the normal activities of
daily living and which impede individual capacity to
live independently.

(7) “Sliding fee scale” means a fee for services
provided based on the frail elderly client's ability to pay.
The sliding fee scale shall be established and at least
annually reviewed by the state commission on aging.

(b) The state commission on aging shall establish,
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43 administer and implement a program for the delivery
44 of community care services for the frail elderly, disabled
45 or terminally ill, based on a sliding fee scale. Such a
46 program shall include, but not be limited to, care
47 management, comprehensive assessment and commun-
48 ity and in-home care services.

CHAPTER 21

{H. B. 4562—By Delegate Yanni)

[Passed March 12, 1988; in effect July 1, 1988. Approved by the Governor.]

AN ACT to amend and reenact section one hundred two,
article six, chapter forty-six-a of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended; and to amend said chapter by adding thereto
a new article, designated article six-b, all relating to
consumer protection; automotive crash parts; unfair
methods of competition and unfair or deceptive acts or
practices; notices and written statements to be provided
to motor vehicle owner; violation; and penalty.

Be it enacted by the Legislature of West Virginia:

That section one hundred two, article six, chapter forty-six-
a of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted; and that
said chapter be further amended by adding thereto a new
article, designated article six-b, all to read as follows:
Article

6. General Consumer Protection.
6B. Consumer Protection-Automotive Crash Paris.

ARTICLE 6. GENERAL CONSUMER PROTECTION.
§46A-6-102. Definitions.
1 When used in this article the following wqrds, terms
and phrases, and any variations thereof required py thp
context, shall have the meaning ascribed to them in this

2
3 - .
4 article, except where the context indicates a different
5 meaning:

6

(a) “Advertisement” means the publication, dissemi-
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nation or circulation of any matter, oral or written,
including labeling, which tends to induce, directly or
indirectly, any person to enter into any obligation, sign
any contract, or acquire any title or interest in any goods
or services and includes every word device to disguise
any form of business solicitation by using such terms as
“renewal,” “invoice,” “bill,” “statement” or “reminder,”
to create an impression of existing obligation when there
is none, or other language to mislead any person in
relation to any sought-after commercial transaction.

(b) “Consumer” means a natural person to whom a
sale is made in a consumer transaction, and a “consumer
transaction” means a sale to a natural person or persons
for a personal, family, household or agricultural
purpose.

(¢) “Merchantable” means, in addition to the qualities
prescribed in section three hundred fourteen, article
two, chapter forty-six of this code, that the goods
conform in all material respects to applicable state and
federal statutes and regulations establishing standards
of quality and safety of goods and, in the case of goods
with mechanical, electrical or thermal components, that
the goods are in good working order and will operate
properly in normal usage for a reasonable period of
time.

(d) “Sale” includes any sale, offer for sale or attempt
to sell any goods for cash or credit or any services or
offer for services for cash or credit.

(e) “Trade” or “commerce” means the advertising,
offering for sale, sale or distribution of any goods or
services and shall include any trade or commerce,
directly or indirectly, affecting the people of this state.

(f) “Unfair methods of competition and unfair or
deceptive acts or practices” means and includes, but is
not limited to, any one or more of the following:

(1) Passing off goods or services as those of another;

(2) Causing likelihood of confusion or of misunder-
standing as to the source, sponsorship, approval or
certification of goods or services;

(3) Causing likelihood of confusion or of misunder-
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standing as to affiliation, connection or association with,
or certification by another;

(4) Using deceptive representations or designations of
geographic origin in connection with goods or services;

(5) Representing that goods or services have sponsor-
ship, approval, characteristics, ingredients, uses,
benefits or quantities that they do not have, or that a

person has a sponsorship, approval, status, affiliation or
connection that he does not have;

(6) Representing that goods are original or new if they

are deteriorated, altered, reconditioned, reclaimed, used
or secondhand;

(7) Representing that goods or services are of a
particular standard, quality or grade, or that goods are
of a particular style or model, if they are of another;

(8) Disparaging the goods, services or business of
another by false or misleading representation of fact;

(9) Advertising goods or services with intent not to
sell them as advertised;

(10) Advertising goods or services with intent not to
supply reasonably expectable pubilic demand, unless the
advertisement discloses a limitation of guantity;

(11) Making false or misleading statements of fact
concerning the reasons for, existence of or amounts of
price reductions;

(12) Engaging in any other conduct which similarly
creates a likelihood of confusion or of misunderstanding;

(18) The act, use or employment by any person of any
deception, fraud, false pretense, false promise or
misrepresentation, or the concealment, suppression or
omission of any material fact with intent that others rely
upon such concealment, suppression or omission, in
connection with the sale or advertisement of any goods
or services, whether or not any person has in fact been
misled, deceived or damaged thereby;

(14) Advertising, printing, displaying, publishing,
distributing or broadcasting, or causing to be adver-
tised, printed, displayed, published, distributed or
broadeast in any manner, any statement or representa-
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tion with regard to the sale of goods or the extension
of consumer credit including the rates, terms or
conditions for the sale of such goods or the extension of
such credit, which is false, misleading, or deceptive, or
which omits to state material information which is
necessary to make the statements therein not false,
misleading or deceptive;

(15) Representing that any person has won a prize,
one of a group of prizes or any other thing of value, if
receipt of the prize or thing of value is contingent upon
any payment of a serviece charge, mailing charge,
handling charge or any other similar charge by the
person or upon mandatory attendance by the person at
a promotion or sales presentation at the seller’s place of
business or any other location: Provided, That a person
may be offered one item or the choice of several items
conditioned on the person listening to a sales promotion
or entering a consumer transaction if the true retail
value and an accurate description of the item or items
are clearly and conspicuously disclosed along with the
person’s obligations upon accepting the item or items;
such description and disclosure shall be typewritten or
printed in at least eight point, regular type, in upper
or lower case, where appropriate; or

(16) Violating any provision or requirement of article
six-b of this chapter.

(g) “Warranty” means express and implied warran-
ties described and defined in sections three hundred
thirteen, three hundred fourteen and three hundred
fifteen, article two, chapter forty-six of this code and
expressions or actions of a merchant which assure the
consumer that the goods have described qualities or will
perform in a described manner.

ARTICLE 6B. CONSUMER PROTECTION-AUTOMOTIVE CRASH

PARTS.

§46A-6B-1. Legisiative declaration.

§46A-6B-2. Definitions.

§46A-6B-3. Notices and written statements to be provided to vehicle owner.
§46A-6B-4. Other remedies available,

§46A-6B-5. Violation of article an unfair methed of competition or deceptive

act or practice; penalty.
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§46A-6B-1. Legislative declaration.
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The Legislature hereby finds and declares as a matter
of public policy that the purpose of this article is to place
upon motor vehicle body shops the duty to disclose to
motor vehicle owners information on the use of certain
replacement crash parts in repairs to motor vehicles and
to make certain notices and statements to the motor
vehicle owners so that the owners may choose whether

aftermarket crash parts or genuine crash parts shall be
used in the repair work.

§46A-6B-2. Definitions.

1
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As used in this article, unless the context in which
used clearly requires a different meaning:

(a) “Aftermarket crash parts” means crash parts:

(1) Manufactured by a person other than the original
manufacturer of the motor vehicle to be repaired; and

(2) For which the original manufacturer of the motor
vehicle has not authorized the use of its name or
trademark by the manufacturer of the crash parts.

(b) “Code” means the code of West Virginia, one
thousand nine hundred thirty-one, as amended;

(c) “Crash parts” means exterior or interior sheet
metal or fiberglass panels and parts which form the
superstructure or body of a motor vehicle, including, but
not limited to, fenders, bumpers, quarter panels, door
panels, hoods, grills, fire walls, permanent roofs, wheel
wells and front and rear lamp display panels;

(d) “Genuine crash parts” means crash parts:

(1) Manufactured by or for the original manufacturer
of the motor vehicle to be repaired; and

(2) Which are authorized to carry the name or
trademark of the original manufacturer of the motor
vehicle.

(e) “Motor vehicle” has the meaning stated in section
one, article one, chapter seventeen-a of this code; and

(f) “Motor vehicle body shop” means any person or
business establishment that removes, replaces, recoqdl-
tions or repairs sheet metal or fiberglass motor vehicle
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28

crash parts.

§46A-6B-3. Notices and written statements to be provided

to vehicle owner.

(2) Effective the first day of July, one thousand nine
hundred eighty-eight, before beginning repair work on
crash parts, a motor vehicle body shop shall:

(1) Provide a list to the vehicle owner of the replace-
ment crash parts that the body shop intends to use in
making repairs;

(2) Specify whether the replacement parts are ge-
nuine crash parts; and

(3) Identify the manufacturer of the parts if the
replacement parts are aftermarket crash parts.

(b) If the replacement crash parts to be used by the
body shop in the repair work are aftermarket crash
parts, the body shop shall include with its estimate the
following written statement: “THIS ESTIMATE HAS
BEEN PREPARED BASED ON THE USE OF AF-
TERMARKET CRASH PARTS THAT ARE NOT
MANUFACTURED BY THE ORIGINAL MANU-
FACTURER OF THE VEHICLE OR BY A MANU-
FACTURER AUTHORIZED BY THE ORIGINAL
MANUFACTURER TO USE ITS NAME OR TRADE-
MARK. THE USE OF AN AFTERMARKET CRASH
PART MAY INVALIDATE ANY REMAINING WAR-
RANTIES OF THE ORIGINAL MANUFACTURER
ON THAT CRASH PART.”

(¢) The notices and statements required under this
section shall be made in writing in a clear and
conspicuous manner, on a separate piece of paper in ten
point capital type.

(d) This section may not be construed to replace or
alter any provision under article six or any other
provision of this ehapter.

§46A-6B-4. Other remedies available.

1

2
3

This article does not:

(a) Prohibit a person from filing an action for
damages against a body shop; or
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(b) Require a person first to exhaust any administra-
tive remedy he may have.

§46A-6B-5. Violation of article an unfair method of

Ot GO N

competition or deceptive act or practice;
penalty.

A violation of any provision of this article is an unfair
or deceptive act or practice within the meaning of
section one hundred two, article six of this chapter and
is subject to the enforcement and penalty provisions
contained in this chapter.

-&

CHAPTER 22

(H. B. 4002—By Delegate Hatcher)

[Passed March 11, 1988; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two hundred four, two

hundred six, two hundred eight and two hundred
twelve, article two, chapter sixty-a of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to the uniformed controlled substan-
ces act; standards and schedules; adding controlled
substances to schedules one, two, three and five; deleting
hydrocodone from schedule two; and deleting amyl
nitrite, isobutyl nitrite and other organic nitrites from
schedule five.

Be it enacted by the Legislature of West Virginia:

That sections two hundred four, twoe hundred six, two
hundred eight and two hundred twelve, article two, chapter
sixty-a of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted
to read as follows:

ARTICLE 2. STANDARDS AND SCHEDULES.

§60A-2-204. Schedule L
§60A-2-206. Schedule II.
§60A-2-208. Schedule III.
§60A-2-212. Schedule V.

§60A-2-204. Schedule L.
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(a) The controlled substances listed in this section are
included in Schedule 1.

(b) Unless specifically excepted or unless listed in
another schedule, any of the following opiates, including
its isomers, esters, ethers, salts and salts of isomers,
esters and ethers whenever the existence of such
isomers, esters, ethers and salts is possible within the
specifie chemical designation:

(1) Acetylmethadol;

(2) Alfentanil;

(8) Allylprodine;

(4) Alphacetylmethadol;
(5) Alphameprodine;

(6) Alphamethadol;

(7) Alpha-methylthiofentanyl;
(8) Alpha-methylfentanyl;
(9) Benzethidine;

(10) Benzylfentanyl;

(11) Betacetylmethadol;
(12) Beta-hydroxyfentanyl;
(13) Beta-hydroxy-3-methylfentanyl;
(14) Betameprodine;

(15) Betamethadol,;

(16) Betaprodine;

(17) Clonitazene;

(18) Dextromoramide;

(19) Diampromide;

(20) Diethylthiambutene;
(21) Difenoxin;

(22) Dimenoxadol;

(23) Dimepheptanol;

{24) Dimethylthiambutene;
(25) Dioxaphetylbutyrate;



80

34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

63
64
65
66

CONTROLLED SUBSTANCES [Ch. 22

(26) Dipipanone;

(27) Ethylmethylthiambutene;
(28) Etonitazene;

(29) Etoxeridine;

(30) Fenethylline;

(31) Furethidine;

(32) Hydroxypethidine;
(83) Ketobemidone;

(34) Levomoramide;
(35) Levophenacylmorphan;
(36) Morpheridine;

(37) Noracymethadol;
(38) Norlevorphanol;
(39) Normethadone;
(40) Norpipanone;

(41) Para-fluorofentanyl;
(42) Phenadoxone;

(43) Phenampromide;
(44) Phenomorphan;
(45) Phenoperidine;

(46) Piritramide;

(47) Proheptazine;

(48) Properidine;

(49) Propiram;

(50) Racemoramide;
(561) Thiofentanyl;

(52) 3-methyl fentanyl;
(63) Tilidine;

(64) Trimeperidine.

(c) Unless specifically excepted or unless listed in
another schedule, any of the following opium deriva-
tives, its salts, isomers and salts of isomers whenever the
existence of such salts, isomers and salts of isomers is
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possible within the specific chemical designation:
(1) Acetorphine;
(2) Acetyldihydrocodeine;
(3) Benzylmorphine;
(4) Codeine methylbromide:”
(5) Codeine-N-Oxide;
(6) Cyprenorphine;
(7) Desomorphine;
(8) Dihydromorphine;
(9) Drotebanol;
(10) Etorphine (except HCI Salt);
(11) Heroin;
(12) Hydromorphinol;
(13) Methyldesorphine;
(14) Methyldihydromorphine;
(15) Morphine methylbromide;
(16) Morphine methylsulfonate;
(17) Morphine-N-Oxide;
(18) Myrophine;
(19) Nicocodeine;
(20) Nicomorphine;
(21) Normorphine;
(22) Phoclodine;
(23) Thebacon.

(d) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture or
preparation, which contains any quantity of the follow-
ing hallucinogenic substances, or which contains any of
the salts, isomers and salts of isomers of any thereof
whenever the existence of such salts, isomers and salts
of isomers is possible within the specific chemical
designation and for the purposes of this subsection only,
“isomer” includes the optical position and geometric
isomers:
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(1) 2,5-dimethoxyamphetamine; also known by these

trade or other names: 2,5-dimethoxy-a-methylphenethy-
lamine; 2,5-DMA;

(2) 3,4-methylenedioxy amphetamine; 3,4-methylene
dioxy methamphetine;

(3) 4-bromo-2, 5-dimethoxyamphetamine or 4-bromo-
2,5-dimethoxy-a-methylphenethylamine, or 4-bromo-2,5-
DMA;

(4) 5-methyloxy-3, 4-methylenedioxy amphetamine;

(5) 4-methoxyamphetamine; also known by these
trade or other names: 4-methoxy-amethylphenethylam-
ine; paramenthoxyamphetamine; PMA;

(6) 3,4,5-trimethoxy amphetamine;

(7) Bufotenine; known also by these trade and other
names: 3-(B-Dimethylaminoethyl)-5-hydroxyindole; 3-(2-
dimethylamino-ethy!)-5 indolol; N-N-dimethylserotonin;
5-hydroxy-N-dimethyltryptamine; mappine;

(8) Diethyltryptamine; known also by these trade and
other names: N-N-Diethyltryptamine; “DET";

(9) Dimethyltryptamine; known also by the name
“DMT”;

(10) 4-methyl-2,5-dimethoxy amphetamine; known
also by these trade and other names: 4-methyl-2,5-
dimethoxy-a-methylphenethylmine; “DOM”; “STP”;

(11) Ibogaine; known also by these trade and other
names: 7-Ethyl-6, 6a, 7, 8, 9, 10, 12, 13-octahydro-2-
methoxy-6,9-methano-5H-pyrido (1’, 2" 1, 2 azepino 4,5b)
indole; tabernanthe iboga;

(12) Lysergic acid diethylamide;
(13) Marihuana;
(14) Mescaline;

(15) Peyote; meaning all parts of the plant presently
classified botanically as Lophophora Williamsii Lema-
tre, whether growing or not; the seeds thereof; any
extract from any part of such plant; and every com-
pound, manufacture, salt, derivative, mixture or
preparation of such plant, its seeds or extracts;
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(16) N-ethyl-3-piperidyl benzilate;

(17) N-methyl-8-piperidyl benzilate;

(18) Psiloeybin;

(19) Psilocyn;

(20) Tetrahydrocannabinols; including synthetic
equivalents of the substances contained in the piant or
in the resinous extractives of Cannabis or synthetic
substances, derivatives and their isomers with similar
chemical structure and pharmacological activity such as
the following:

Delta 1

Cis or trans tetrahydrocannabinol, and their optical
isomers;

Delta 6

Cis or trans tetrahydrocannabinol, and their optical
isomers;

Delta 3, 4

Cis or trans tetrahydrocannabinil
tetrahydrocannabinol, and their optical isomers;

(21) Thiophene analog of phencyclidine; also known
by these trade or other names: (A) (1-(2-thienyl)
cyclohexyl) piperidine; (B) Thienyl analog of phencycli-
dine; TPCP;

(22) Ethylamine analog of phencyclidine... Some trade
or other names: N-ethyl-l-phenyleyclohexylamine, (1-
phenyleyelohexyl) ethylamine, N-(1-phenyleyclohexyl)
ethylamine, cyclohexamine, PCE;

(23) Pyrrolidine analog of phencyclidine... Some trade
or other names: l-(I-phenyleyclohexyl)-pyrrolidine,
PCPy, PHP;

(24) N-ethylamphetamine;

(25) Parahexyl.

(26) 4-Methylaminorex.

(27) 3,4-Methylenedioxy-N-Ethylamphetamine.

(28) N-Hydroxy-3, 4-Methylenedioxyamphetamine.
(e) Unless specifically excepted or unless listed in
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another schedule, any of the following depressants, its
salts, isomers and salts of isomers whenever the
existence of such salts, isomers and salts of isomers is
possible within the specific chemical designation:

(1) Mecloqualone;

(2) Methaqualone.

(f) Any material, compound, mixture or preparation
which contains any quantity of the following substances:

(1) Acetyl-alphamethylfentanyl;

(2) Alpha-methylthiofentanyl;

(3) Benzylfentanyl;

(4) Beta-hydroxyfentanyl;

(5) Beta-hydroxy-3-methylfentanyl;

(6) 3-Methylthiofentanyl;

(7) Thenylfentanyl;

(8) Thiofentanyl;

(9) 1-Methyl-4-phenyl-4-propionoxypiperidine
{MPPDP), its optical isomers, salts and salts of isomers;

(10) 1-(2-Phenylethyl)-4-phenyl-4-acetyloxypiperdine
(PEPAP), its optical isomers, salts and salts of isomers;
(11) 3-Methylfentanyl (N-(3-methyl-1-(2-phenylethyl)-

4-piperidyl)-N-phenylpropanamide), its optical and
geometric isomers, salts and salts of isomers.

§60A-2-206. Schedule II.
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(a) The controlled substances listed in this section are
included in Schedule II.

(b) Unless specifically excepted or unless listed in
another schedule, any of the following substances
whether produced directly or indirectly by extraction
from substances of vegetable origin, or independently by
means of chemical synthesis, or by a combination of
extraction and chemical synthesis:

(1) Opium and opiate, and any salt, compound,
derivative or preparation of opium or opiate excluding
nalorphine, nalmefene, naloxone and naltrexone and
their respective salts, but including the following:
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(A) Raw opium;

(B) Opium extracts;

(C) Opium fluid extracts;

(D) Powdered opium;

(E) Granulated opium;

(F) Tincture of opium;

(G) Codeine;

(H) Ethylmorphine;

(I) Ethrophine HCL;

(J) Hydromorphone;

(K) Metopon;

(L) Morphine;

(M) Oxycodone;

(N) Oxymorphone;

(O) Thebaine;

(2) Any salt, compound, isomer derivative or prepa-
ration thereof which is chemiecally equivalent or
identical with any of the substances referred to in
subdivision (1) of this subsection, except that these
substances shall not include the isoquinoline alkaloids of
opium;

(8) Opium poppy and poppy straw;

(4) Coca leaves and any salt, compound, derivative or
preparation of coca leaves, and any salt, compound,
derivative or preparation thereof which is chemically
equivalent or identical with any of these substances,
except that the substances shall not include decocainized

coca leaves or extractions of coca leaves, which extrac-
tions do not contain cocaine or ecgonine;

(56) Concentrate of poppy straw (the erude extract of
poppy straw in either liquid, solid or powder form which
contains the phenanthrine alkaloids of the opium poppy).

(c) Unless specifically excepted or unless in another
schedule, any of the following opiates, including its
i1somers, esters, ethers, salts and salts of isomers, esters
and ethers whenever the existence of such isomers,
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esters, ethers and salts is possible within the specific
chemical designation:

(1) Alphaprodine;

(2) Anileridine;

(3) Bezitramide;

(4) Dextrorphan-excepted;
(5) Dihydrocodeine;

(6) Diphenoxylate;

(7) Fentanyl;

(8) Isomethadone;

(9) Levopropoxyphene-excepted;
{10) Levomethorphan;
(11) Levorphanol;

(12) Metazocine;

(13) Methadone;

(14) Methadone-Intermediate, 4-cyano-2-dimethyla-
mino-4, 4-diphenyl butane;

(15) Moramide-Intermediate, 2-methyl-3-morpholino-
1, 1-diphenyl-propane-carboxylic acid;
(16) Pethidine; (meperidine);

(17) Pethidine-Intermediate-A, 4-cyano-1-methyl-4-
phenylpiperidine;

(18) Pethidine-Intermediate-B, ethyl-4-phenylpiperi-
dine-ethyl-4-phenylpiper-idin-4-carboxylate;

(19) Pethidine-Intermediate-C, 1-methyl-4-phenylpip-
eridine-4-carboxylic acid;

(20) Phenazocine;

{21) Piminodine;

(22) Racemethorphan;

(23) Racemorphan;

(24) Bulk Dextropropoxyphene (non dosage forms);
{25) Sufentanil.

(d) Unless specifically excepted or unless _listed in
another schedule, any material, compound, mixture or
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preparation which contains any quantity of the follow-
ing substances having a stimulant effect on the central
nervous system:

(1) Methamphetamine, including its salts, isomers
and salts of isomers;

(2) Amphetamine, its salts, optical isomers and salts
of its optical isomers;

(8) Phenmetrazine and its salts;
(4) Methylphenidate and its salts.

(e) Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture or
preparation which contains any quantity of the follow-
ing substances having a depressant effect on the central
nervous system, including its salts, isomers and salts of
isomers whenever the existence of such salts, isomers
and salts of isomers is possible within the specific
chemical designation:

(1) Amobarbital;

(2) Secobarbital;

(3) Pentobarbital;

(4) Phencyclidine.

(f) Hallucinogenic substances:

(1) Dronabinol (synthetic) in sesame oil and encapsu-
lated in a soft gelatin capsule in a United States food
and drug administration approved drug product. (Some
other names for dronabinol: (6aRtrans)-6a, 7, 8, 10a-
tetrahydro-6, 6, 9-trimethyl-3-pentyl-6H-dibenzo
9b,d) pyran-l-od or (-) delta-9-(trans)-tetrahydrocanna-
bonil).

(2) Nabilone: THC-like antiemetic/cancer chemo-
therapy.

(g) Immediate precursors. Unless specifically ex-
cepted or unless listed in another schedule, any material,
compound, mixture, or preparation which contains any
quantity of the following substances:

(1) Immediate precursor to amphetamine and
methamphetamine:
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(A) Phenylacetone;

Some trade or other names: phenyl-2-propanone;
P2P; benzylymethyl ketone; methyl benzyl ketone.
(2) Immediate precursors to pheneyelidine (PCP):
(A) 1-phenylcyclohexylamine;

(B) 1-piperidinocyclohexanecarbonitrile (PCC).

§60A-2-208. Schedule III.
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(a) The controlled substances listed in this section are

included in Schedule III.

(b) Unless specifically excepted or unless listed in

another schedule, any material, compound, mixture or
preparation which contains any quantity of the follow-

ing substances having a stimulant effect on the central
nervous system:

(1) Benzphetamine;

(2) Chlorphentermine;

(3) Clortermine;

(4) Mazindol;

(5) Phendimetrazine.

{c) Unless specifically excepted or unless listed in

another schedule, any material, compound, mixture or
preparation which contains any quantity of the follow-
ing substances having a depressant effect on the central
nervous system:

(1) Any substance which contains any quantity of a

derivative of barbituric acid or any salt of a derivative
of barbituric acid;

(2) Chlorhexadol;

(3) Glutethimide;

(4) Lysergic acid;

(5) Lysergic acid amide;
(6) Methyprylon;

(7) Sulfondiethylmethane;
(8) Sulfonethylmethane;
(9) Sulfonmethane;
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(10) Any compound, mixture or preparation
containing:

(i) Amobarbital;
(i) Secobarbital;

(iii) Pentobarbital or any salt thereof and one or more
other active medicinal ingredients which are not listed
in any schedule;

(11) Any suppository dosage form containing:
(i) Amobarbital;

(ii) Secobarbital;

(iii) Pentobarbital.

(d) Nalorphine.

(e) Narcotic drugs. Unless specifically excepted or
unless listed in another schedule, any material, com-
pound, mixture or preparation containing limited
quantities of any of the following narcotic drugs or any
salts thereof:

(1) Not more than 1.8 grams of codeine per 100
milliliters and not more than 90 milligrams per dosage
unit, with an equal or greater quantity of an isoquin-
oline alkaloid of opium;

(2) Not more than 1.8 grams of codeine per 100
milliliters and not more than 90 milligrams per dosage
unit, with one or more active, nonnarcotic ingredients
in recognized therapeutic amounts;

(3) Not more than 300 milligrams of dihydrocodei-
none or hydrocodone per 100 milliliters and not more
than 15 milligrams per dosage unit, with a fourfold or
greater quantity of an isoquinoline alkaloid of opium;

(4) Not more than 300 milligrams of dihydrocodei-
none or hydrocodone per 100 milliliters and not more
than 15 milligrams per dosage unit, with one or more
active, nonnarcotic ingredients in recognized therapeu-
tic amounts;

(5) Not more than 1.8 grams of dihydrocodeine per
100 milliliters and not more than 90 milligrams per
dosage unit, with one or more active, nonnarcotic
ingredients in recognized therapeutic amounts;
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(6) Not more than 300 milligrams of ethylmorphine
per 100 milliliters and not more than 15 milligrams per
dosage unit, with one or more active, nonnarcotic
ingredients in recognized therapeutic amounts;

(7) Not more than 500 milligrams of opium per 100
milliliters or per 100 grams and not more than 25
milligrams per dosage unit, with one or more active,

nonnarcotic ingredients in recognized therapeutic
amounts;

(8) Not more than 50 milligrams of morphine per 100
milliliters or per 100 grams and not more than 2.5
milligrams per dosage unit, with one or more active,

nonnarcotic ingredients in recognized therapeutic
amounts.

8§60A-2-212. Schedule V.
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(a) The controlled substances listed in this section are
included in Schedule V.

(b) Narcotic drugs. Unless specifically excepted or
unless listed in another schedule, any material, com-
pound, mixture or preparation containing any of the

following narcotic drugs and their salts, as set forth
below:

(1) Buprenorphine.

{c) Narcotic drugs containing nonnarcotic active
medicinal ingredients. Any compound, mixture or
preparation containing any of the following limited
quantities of narcotic drugs or salts thereof, which shall
include one or more nonnarcotic active medicinal
ingredients in sufficient proportion to confer upon the
compound, mixture or preparation valuable medicinal
qualities other than those possessed by the narcotic drug
alone:

(1) Not more than 200 milligrams of codeine per 100
milliliters or per 100 grams and not more than 10
milligrams per dosage unit;

(2) Not more than 100 milligrams of dihydrocodeine
per 100 milliliters or per 100 grams and not more than
5 milligrams per dosage unit;
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(3) Not more than 100 milligrams of ethylmorphine
per 100 milliliters or per 100 grams and not more than
5 milligrams per dosage unit;

(4) Not more than 2.5 milligrams of diphenoxylate
and not less than 25 micrograms of atropine sulfate per
dosage unit;

(5) Not more than 100 milligrams of opium per 100
milliliters or per 100 grams;

(6) Not more than 0.5 milligrams of difenoxin and not
less than 25 micrograms of atropine sulfate per dosage
unit.

CHAPTER 23

{Com. Sub. for S. B. 151—By Senators Palumbo, Parker and Jackson)

[Passed March 11, 1988; in effect ninety days from passage. Approved by the Governor.]

ACT to repeal section five hundred five, article five,
chapter sixty-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; to
amend said chapter sixty-a by adding thereto a new
article, designated article seven, relating to forfeiture
proceedings in illegal drug offenses; setting forth short
title; legislative findings; enumerating items subject to
forfeiture; exceptions; authorizing certain persons to
seize property; disposition of contraband and other items
seized; setting forth procedure for seizure of forfeitable
property; when process issued by court necessary for
seizure; setting forth when property may be seized
without process; disposition of such property; establish-
ing civil proceeding for forfeiture; setting forth the time,
contents of and procedure for filing a petition for
forfeiture; when court may order the forfeiture of
property; prohibiting transfer of property during
pendency of proceeding; setting forth time for appeal
and notice thereof; providing for the disposition of
forfeited moneys, securities and other negotiable
instruments; distribution of proceeds; providing for the
disposition of other forfeited property; and setting forth
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the time and manner of disposition of proceeds thereof.
Be it enacted by the Legislature of West Virginia:

That section five hundred five, article five, chapter sixty-
a of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be repealed; and that said chapter
sixty-a be amended by adding thereto a new article, desig-
nated article seven, all to read as follows:

ARTICLE 7. WEST VIRGINIA CONTRABAND FORFEITURE ACT.

§60A-7-701. Short title.

§60A-7-702. Legislative findings.

§60A-7-703. Items subject to forfeiture; persons authorized to seize property
subject to forfeiture.

§60A-7-704. Procedures for seizure of forfeitable property.

§60A-7-705. Procedures for forfeiture.

§60A-7-706. Disposition of forfeited moneys, securities or other negotiable
instruments; distribution of proceeds.

§60A-7-707. Disposition of other forfeited property; distribution of proceeds.

§60A-7-701. Short title.

1 This article shall be known and cited as the “West
2 Virginia Contraband Forfeiture Act.”

§60A-7-702. Legislative findings.

The Legislature hereby finds and declares that the
seizure and sale of items under the provisions of this
article is not contemplated to be a forfeiture as the same
is used in article twelve, section five of the West
Virginia constitution and to the extent that such seizure
and sale may be found to be such a forfeiture, the
Legislature hereby finds and declares that the proceeds
from a seizure and sale under this article is not part of
net proceeds as the same is contemplated by such article
10 twelve, section five of the West Virginia constitution.

§60A-7-703. Items subject to forfeiture; persons autho-
rized to seize property subject to
forfeiture.
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(a) The following are subject to forfeiture:

(1) All controlled substances which have bpen_ manu-
factured, distributed, dispensed or possessed in violation
of this chapter;

(2) All raw materials, products and equipment of any

D R QO
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kind which are used, or intended for use, in manufac-
turing, compounding, processing, delivering, importing
or exporting any controlled substance in violation of this
chapter;

(3) All property which is used, or has been used, or
is intended for use, as a container for property described
in subdivision (1) or (2);

(4) All conveyances, including aireraft, vehicles or
vessels, which are used, have been used, or are intended
for use, to transport, or in any manner to facilitate the
transportation, sale, receipt, possession or concealment
of property described in subdivision (1) or (2), except
that:

(i) No conveyance used by any person as a common
carrier in the transaction of business as a common
carrier shall be forfeited under this section unless it
appears that the person owning such conveyance is a
consenting party or privy to a violation of this chapter;

(ii) No conveyance shall be forfeited under the
provisions of this article if the person owning such
conveyance establishes that he neither knew, nor had
reason to know, that such conveyance was being
employed or was likely to be employed in a violation of
this chapter; and

(ii1) No bona fide security interest or other valid lien
in any conveyance shall be forfeited under the provisions
of this article, unless the state proves by a preponder-
ance of the evidence that the holder of such security
interest or lien either knew, or had reason to know, that
such conveyance was being used or was likely to be used
in a violation of this chapter;

(5) All books, records, research products and mate-
rials, including formulas, microfilm, tapes and data
which are used, or have been used, or are intended for
use, in violation of this chapter;

(6) All moneys, negotiable instruments, securities or
other things of value furnished or intended to be
furnished in violation of this chapter by any person in
exchange for a controlled substance, all proceeds
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traceable to such an exchange, and all moneys, negot-
iable instruments and securities used, or which have
been used, or which are intended to be used to facilitate
any violation of this chapter: Provided, That no property
may be forfeited under this subdivision, to the extent of
the interest of an owner, by reason of any act or omission
established by that owner to have been committed or
omitted without his knowledge or consent;

(7) All real property, including any right, title and
interest in any lot or tract of land, and any appurtenan-
ces or improvements, which are used, or have been used,
or are intended to be used, in any manner or part, to
commit, or to facilitate the commission of a violation of
this chapter punishable by more than one year impri-
sonment: Provided, That no property may be forfeited
under this subdivision, to the extent of an interest of an
owner, by reason of any act or omission established by
that owner to have been committed or omitted without
his knowledge or consent.

The requirements of this subseetion pertaining to the
removal of seized property are not mandatory in the
case of real property and the appurtenances thereto.

(b) Property subject to forfeiture under this article
may be seized by any person granted enforcement
powers in section five hundred one, article five of this
chapter (hereinafter referred to as the “appropriate
person” in this article).

(c) Controlled substances listed in article two of this
chapter which are manufactured, possessed, trans-
ferred, sold or offered for sale in violation of this chapter
are contraband and shall be seized and summarily
forfeited to the state. Controlled substances which are
seized or come into the possession of the state, the
owners of which are unknown, are contraband and shall
be summarily forfeited to the state upon the seizure
thereof.

(d) Species of plants from which controlled substances
may be derived which have been planted or cultivated
in violation of the provisions of this chapter, or of which
the owners or cultivators are unknown, or which are
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wild growths, may be seized and summarily forfeited to
the state upon the seizure thereof.

(e) The failure, upon demand by the appropriate
person, or his authorized agent, of the person in
occupancy or in control of land or premises upon which
the species of plants are growing or being stored, to
produce an appropriate registration, or proof that he is
the holder thereof, constitutes authority for the seizure
and forfeiture of the plants.

(f) Notwithstanding any provision of this article to the
contrary, controlled substances listed in article two of
this chapter and species of plants from which controlled
substances may be derived shall either be destroyed or
used only for investigative or prosecutorial purposes.

(g) Notwithstanding any other provisions of this
article to the contrary, any items of real property or any
items of tangible personal property sold to a bona fide
purchaser will not be subject to forfeiture unless the
state establishes by clear and convineing proof that such
bona fide purchaser knew or should have known that
such property had in the previous three years next
preceding such sale been used in violation of this
chapter or that such property is a controlled substance.

§60A-7-704. Procedures for seizure of forfeitable

[y
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property.

(a) Seizure of property made subject to forfeiture by
the provisions of this article may be made upon process
issued by any court of record having jurisdiction over
the property.

(b) Notwithstanding the provisions of subsection (a) of
this section, seizure of property subject to forfeiture by
the provisions of this article may be made without
process if:

(1) The seizure is incident to a lawful arrest or
pursuant to a search under a search warrant or an
inspection warrant;

(2) The property subject to seizure has been the
subject of a prior judgment in favor of the state in a
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forfeiture proceeding based upon this article;

(3) The appropriate person has probable cause to
believe that the property is directly or indirectly
dangerous to health or safety; or

(4) The appropriate person has probable cause to
believe that the property was used or intended for use
in violation of this chapter:

(c¢) In the event of seizure pursuant to subsection (b)
of this section, forfeiture proceedings shall be instituted
within ninety days of the seizure thereof.

(d) Property taken or detained under this section shall
not be subject to replevin, but is deemed to be in the
custody of the appropriate person, subject only to the
orders and decrees of the court having jurisdiction over
the forfeiture proceedings. When property is seized
under this article, the appropriate person may:

(1) Place the property under seal;

(2) Remove the property to a place designated by him;
or

(3) Require the appropriate law-enforcement agency
to take custody of the property and remove it to an

appropriate location for disposition in accordance with
law,

The requirements of this subsection pertaining to the
removal of seized property are not mandatory in the
case of real property and appurtenances thereto.

§60A-7-705. Procedures for forfeiture.

et
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(a) (1) Any proceeding wherein the state seeks forfei-
ture of property subject to forfeiture under this article
shall be a civil proceeding. A petition for forfeiture may
be filed on behalf of the state and any law-enforcement
agency making a seizure under this article by the
prosecuting attorney of a county, or duly appointed
special prosecutor.

(2) A petition for forfeiture may be filed and proceed-
ings held thereon in the circuit court of the county
wherein the seizure was made, the real property subject
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to forfeiture is situate, or the circuit court of the county
wherein any owner of the property subject to forfeiture
may reside.

(3) Any civil trial stemming from a petition for
forfeiture brought under this chapter at the demand of
either party shall be by jury.

(4) A petition for forfeiture of the seized property
shall be filed within ninety days after the seizure of the
property in question. The petition shall be verified by
oath or affirmation of a law-enforcement officer
representing the law-enforcement agency responsible
for the seizure or the prosecuting attorney and shall
contain the following:

(i) A description of the property seized;

(ii) A statement as to who is responsible for the
seizure;

(iil) A statement of the time and place of seizure;

(iv) The identity of the owner or owners of the
property, if known;

(v) The identity of the person or persons in possession
of the property at the time seized, if known;

(vi) A statement of facts upon which probable cause
for belief that the seized property is subject to forfeiture
pursuant to the provisions of this article is based;

(vii) The identity of all persons or corporations having
a perfected security interest or lien in the subject
property, as well as the identity of all persons or
corporations known to the affiant who may be holding
a possessory or statutory lien against such property;

(viii) A prayer for an order directing forfeiture of the
seized property to the state, and vesting ownership of
such property in the state.

(b) At the time of filing or as soon as practicable
thereafter, a copy of the petition for forfeiture shall be
served upon the owner or owners of the seized property,
as well as all holders of a perfected security interest or
lien or of a possessory or statutory lien in the same class,
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if known. Should diligent efforts fail to disclose the
lawful owner or owners of the seized property, a copy
of the petition for forfeiture shall be served upon any
person who was in possession or alleged to be in
possession of the property at the time of seizure, where
such person’s identity is known. The above service shall
be made pursuant to the provisions of the West Virginia
Rules of Civil Procedure. Any copy of the petition for
forfeiture so served shall include a notice substantially
as follows:

“To any claimant to the within described property:
You have the right to file an answer to this petition
setting forth your title in, and right to possession of, the
property within thirty days from the service hereof. If
you fail to file an answer, a final order forfeiting the
property to the state will be entered, and such order is
not subject to appeal.”

If no owner or possessors, lienholders or holders of a
security interest be found, then such service may be by
Class II legal publication in accordance with the
provisions of article three, chapter fifty-nine of this code,
and the publication area shall be the county wherein
such property was located at the time of seizure and the
county wherein the petition for forfeiture is filed.

(c) In addition to the requirements of subsection (b)
above, the prosecuting attorney or law-enforcement
officer upon whose oath or affirmation the petition for
forfeiture is based, shall be responsible for the publica-
tion of a further notice. Such further notice that a
petition for forfeiture has been filed shall be published
by Class II legal advertisement in accordance with
article three, chapter fifty-nine of this code. The
publication area shall be the county wherein the
property was seized and the county wherein the petition
for forfeiture is filed. The notice shall advise any
claimant to the property of their right to file a claim
on or before the date set forth in the notice, which date
shall not be less than thirty days from the date of the
first publication. The notice shall specify that any claim
must clearly state the identity of the claimant and an
address where legal process can be served upon that

—TTYWNE T
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person. In addition such notice shall contain the
following information:

(1) A description of the property seized;

(2) A statement as to who is responsible for the
seizure;

(3) A statement of the time and place of seizure;

(4) The identity of the owner or owners of the
property, if known;

(5) The identity of the person or persons in possession
of the property at the time of seizure, if known;

(6) A statement that prayer for an order directing
forfeiture of the seized property to the state, and vesting
ownership of such property in the state shall be
requested of the court.

(d) If no answer or claim is filed within thirty days
of the date of service of the petition pursuant to
subsection (b) of this section, or within thirty days of the
first publication pursuant to subsection (b) of this
section, the court shall enter an order forfeiting the
seized property to the state. If any claim to the seized
property is timely filed, a time and place shall be set
for a hearing upon such claim. The claimant or
claimants shall be given notice of such hearing not less
than ten days prior to the date set for the hearing.

(e) At the hearing upon the claim or claims, the state
shall have the burden of proving by a preponderance of
the evidence that the seized property is subject to
forfeiture pursuant to the provisions of this chapter.

(f) Any order forfeiting property to the state and
entered pursuant to this section perfects the state’s
right, title and interest in the forfeited property and
relates back to the date of seizure: Provided, That in any
proceeding under this article the circuit court shall in
its final order make specific findings with respect to
whether or not probable cause to seize such property
existed at the time of such seizure.

(g) During the pendency of a forfeiture proceeding, it
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enforcement investigation fund except as follows:

(1) In the case of the funds belonging to the depart-
ment of public safety, such funds shall only be expended
at the direction of the superintendent of such depart-
ment and in accordance with the provisions of section
fifteen, article two, chapter five-a of this code and the
provisions of subsection (j), section two, article two,
chapter twelve of said code;

(2) In the case of funds belonging to the office of
either the sheriff or prosecuting attorney of any county
in which such special fund has been created, the funds
therein may only be expended in the manner provided
in sections four and five, article five, chapter seven of
this code; and

(3) In the case of funds belonging to the police
department of any municipality in which such special
fund has been created, the funds therein may only be
expended in the manner provided in section twenty-two,
article thirteen, chapter eight of said code.

§60A-7-707. Disposition of other forfeited property;
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distribution of proceeds.

(a) When property other than that referred to in
section seven hundred six of this article is forfeited
under this article, the ecircuit court ordering such
forfeiture, upon application by the prosecuting attorney
or the chief of the law-enforcement agency that seized
said forfeited property, may direct that:

(1) Title to the forfeited property be vested in the law-
enforcement agency so petitioning; or

(2) The law-enforcement agency responsible for the
seizure retain the property for official use; or

(3) The forfeited property shall be offered at public
auction to the highest bidder for cash. Notice of such
public auction shall be published as a Class III legal
advertisement in accordance with article three, chapter
fifty-nine of this code. The publication area shall be the
county where the public auction will be held.

(b) When a law-enforcement agency receives property
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pursuant to this section, the court may, upon request of
the prosecuting attorney initiating the forfeiture
proceeding, require the law-enforcement agency to pay
unto the office of said prosecuting attorney, a sum not
to exceed ten percent of the value of the property
received to compensate said office for actual costs and
expenses incurred.

(c) The proceeds of every public sale conducted
pursuant to this section shall be paid and applied as
follows: First, to the balance due on any security interest
preserved by the court; second, to the costs incurred in
the storage, maintenance and security of the property;
third, to the costs incurred in selling the property.

(d) Any proceeds of a public sale remaining after
distribution pursuant to subsection (c) of this section
shall be distributed as follows:

(1) Ten percent of such proceeds shall be tendered to
the office of the prosecuting attorney who initiated the
forfeiture proceeding.

(2) The balance shall be deposited in a special law-
enforcement investigation fund. Such fund shall be
administered by the chief of the law-enforecement agency
that seized the forfeited property sold and shall take the
form of an interest bearing account with any interest
earned to be compounded to the fund. Any funds
deposited in the special law-enforcement investigative
fund pursuant to this article shall be expended only to
defray the costs of protracted or complex investigations,
to provide additional technical equipment or expertise,
to provide matching funds to obtain federal grants or
for such other law-enforcement purposes as the chief of
the law-enforcement agency may deem appropriate;
however, these funds may not be utilized for regular
operating needs.

(e) If more than one law-enforcement agency was
substantially involved in effecting the seizure and
forfeiture of property, the court wherein the petition for
forfeiture was filed shall equitably distribute the
forfeited property among the law-enforcement agencies.
In the event of a public sale of such property pursuant
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to subsection (a) of this section, the court shall equitably
distribute any proceeds remaining after distribution
pursuant to subsection (c¢) and subdivision (1), subsection
(d) of this section among such law-enforcement agencies
for deposit into their individual special law-enforcement
investigative fund. Equitable distribution shall be based
upon the overall contribution of the individual law-
enforcement agency to the investigation which led to the
seizure.

(f) Upon the sale of any forfeited property for which
title or registration is required by law, the state shall
issue a title or registration certificate to any bona fide
purchaser at a public sale of such property conducted
pursuant to subsection (a)} of this section. Upon the
request of the law-enforcement agency receiving,
pursuant to the order of the court, or electing to retain,
pursuant to subsection (a) of this section, any forfeited
property for which title or registration is required by
law, the state shall issue a title or registration certificate
to the appropriate governmental body.

(2) Any funds expended pursuant to the provisions of
this section, shall only be expended in the manner
provided in subsection (b), section seven hundred five of
this article.

(h) Every prosecuting attorney or law-enforcement
agency receiving forfeited property or proceeds from the
sale of forfeited property pursuant to this article shall
submit an annual report to the body which has budge-
tary authority over such agency. Such report shall
specify the type and approximate value of all forfeited
property and the amount of proceeds from the sale of
forfeited property received in the preceding year. No
county or municipality may use anticipated receipts of
forfeited property in their budgetary process.

(i) In lieu of the sale of any forfeited property subject
to a bona fide security interest preserved by an order
of the court, the law-enforcement agency receiving the
forfeited property may pay the balance due on any
security interest preserved by the court from funds
budgeted to the office or department or from the special
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fund and retain possession of the forfeited property for
official use pursuant to subsection (a) of this section.

(3) In every case where property is forfeited, disposi-
tion of the forfeited property, in accordance with this
article, shall be made within six months of the date upon
which the court of jurisdiction orders such forfeiture.
Should the office or agency receiving the property fail
either to place the property in official use or dispose of
the property in accordance with law, the court of
jurisdiction shall cause disposition of the property to be

made with any proceeds therefrom to be awarded to the
state. :

(k) No such disposition shall occur until all applicable
periods for filing a notice of intent to appeal has expired
and no party in interest shall have filed such notice. The
filing of such notice of intent to appeal shall stay any
such disposition until the appeal has been finally
adjudicated or until the appeal period of one hundred
eighty days has expired without an appeal having
actually been taken or filed, unless a valid extension of
such appeal has been granted by the circuit court under
the provisions of section seven, article four, chapter
fifty-eight of this code.

—e-

CHAPTER 24

(H. B. 4151—By Delegate Pitrolo)

[Passed February 12, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact sections eight and sixty-four,

article one, chapter thirty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to corporations; continuing the
corporate existence of certain corporations the articles
of incorporation of which expired prior to the first day
of July, one thousand nine hundred seventy-five;
granting such corporations perpetual existence; and
validating certain acts of such corporations.
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Be it enacted by the Legislature of West Virginia:

That sections eight and sixty-four, article one, chapter
thirty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted
to read as follows:

ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS.

§31-1-8.  General powers of corporations.
§31-1-64. Conditions of expiration of corporate existence.

§31-1-8. General powers of eorporations.
1 Every corporation shall have the power:

2 (a) To have perpetual succession by its corporate
3 name unless a limited period of duration is stated in its
4 articles of incorporation. Any corporation chartered
5 heretofore which under its agreement of incorporation,
6 had less than perpetual existence, and which continued
7 to and may still be conducting business, is hereby
8 granted perpetual existence, provided all license fees
9 and taxes due the state of West Virginia shall have been
10 paid.

11 (b) To sue and be sued, complain and defend, in its
12 corporate name.

13 (c) To have a corporate seal which may be altered at
14 pleasure, and to use the same by causing it, or a
15 facsimile thereof, to be impressed or affixed or in any
16 other manner reproduced.

17 (d) To purchase, take, receive, lease, take by gift,
18 devise or bequest, or otherwise acquire, own, hold,
19 improve, use and otherwise deal in and with real or
20 personal property, or any interest therein, wherever
21 situated. |

22 (e) To sell, convey, mortgage, pledge, lease, exchange,
23 transfer and otherwise dispose of all or any part of its
24 property and assets. '

25 (f) To lend money and use its credit to assist its
26 employees.

27 (g) To purchase, take, receive, subscribe for, or
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otherwise acquire, own, hold, vote, use, employ, sell,
mortgage, lend, pledge, or otherwise dispose of, and
otherwise use and deal in and with, shares or other
interests in, or obligations of, other domestic or foreign
corporations, associations, partnerships, joint ventures
or individuals, or direct or indirect obligations of the
United States or of any other government, state,
territory, governmental district or municipality or of
any instrumentality thereof.

(h) To make contracts and guarantees and incur
liabilities, borrow money at such rates of interest as the
corporation may determine, issue its notes, bonds and
other obligations, and secure any of its obligations by
mortgage, deed of trust or pledge of all or any of its
property, franchises and income.

(i) To lend money for its corporate purposes, invest
and reinvest its funds, and take and hold real and

personal property as security for the payment of funds
so loaned or invested.

(G) To conduct its business and affairs, carry on its
operations, and have offices and exercise the powers
granted by this article, within or without this state.

(k) To elect or appoint officers and agents of the
corporation, and define their duties and fix their
compensation.

(1) To make and alter bylaws, not inconsistent with its
articles of incorporation or with the laws of this state,
for the administration and regulation of the business
and affairs of the corporation.

(m) To make donations for the public welfare or for
charitable, scientific or educational purposes.

(n) To transact any lawful business which the board
of directors shall find will be in the aid of governmental
policy.

(o) To pay pensions and establish pension plans or
pension trusts for any or all of its directors, officers and
employees, and in the case of business corporations, to
establish profit-sharing plans, stock bonus plans, stock
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thion plans and other incentive plans for any or all of
its directors, officers and employees.

(p) To be a promoter, partner, member, associate, or
manager of any partnership, joint venture, trust or other
enterprise.

(q) To cease its corporate activities and surrender its
corporate franchise in accordance with the provisions of
this article.

(r) To have and exercise all powers necessary or
convenient to effect its purposes.

§31-1-64. Conditions of expiration of corporate existence.

Irrespective of any provisions of any articles of
incorporation or amendment thereto, no corporation
shall expire by virtue of its own articles of incorporation
or amendment thereto until such time as such corpora-
tion has fully complied with all of the provisions of this
article relating to the voluntary dissolution of corpora-
tions, and the existence of any such corporation shall
continue beyond the expiration date established in its
charter or amendment thereto for all intents and
purposes until such corporation shall have been dis-
solved in accordance with the provisions of this article.
With respect to any and all acts of any corporation, the
articles of incorporation of which shall have expired
prior to the first day of July, one thousand nine hundred
seventy-five, but which continued to conduct or transact
business under or pursuant to such articles of incorpo-
ration, are, to the extent such acts are not or were not
in violation of the laws or publie policy of this state, nor
ultra vires to such corporation’s articies of incorporation
or the by-laws thereof, are hereby declared to be valid
and proper for all intents and purposes.

When any such corporation has fully complied with
the provisions of this article relating to the voluntary
dissolution of corporations, the secretary of state shall
issue a certificate of dissolution which shall be recorded
in the same county and in the same manner as would
be the case for other certificates of dissolution.
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CHAPTER 25

(Com. Sub. for H. B. 2903 —By Delegates Roop and R. Harman)

[Passed February 29, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact article one, chapter thirty-one
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, by adding thereto a new section,
designated section eleven-a; and to amend and reenact
section four, article eight, chapter forty-seven of said
code, all relating to use of the words “corporation,”
“incorporated” or “limited” in business names; limiting
the use of such words or their abbreviations; prohibiting
the issuance of business registration certificates in
certain instances; when business may be subject to an
action in quo warranto; creating a misdemeanor offense;
setting forth penalties; prescribing applicability of
section; prohibiting the conduct of business under
assumed name unless certification of registration of true
name is filed with the secretary of state; contents;
separate certificate for each name; withdrawal of
certificate; change of corporate name and obtaining a
certificate of amendment; filing of certificate in office
of county clerk where principal business conducted; and
requiring the secretary of state to maintain alphabetical
index of such certificates.

Be it enacted by the Legislature of West Virginia:

That article one, chapter thirty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section eleven-a; and that section four, article eight, chapter
forty-seven of said code be amended and reenacted, to read as
follows:

Chapter
31. Corporations.
47. Regulation of Trade.

CHAPTER 31. CORPORATIONS.
ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS.

§31-1-11a. Use of the words “corporation,” “incorporated”
or “limited”; prohibitions; penalties.
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(a) Except as otherwise provided in section two,
article nine, chapter forty-seven of this code, no person
may use, after the first day of July, one thousand nine
hundred eighty-eight, the word “corporation,” “incorpo-
rated” or “limited,” or an abbreviation of any such word,
in any trade name, business or other organization name
unless the same is used by a domestic or foreign
corporation authorized by the secretary of state to
transact business in West Virginia under the provisions

of this chapter.

(b) After the first day of July, one thousand nine
hundred eighty-eight, the tax commissioner may not
issue any business registration certificate under the
provisions of article twelve, chapter eleven of this code
to any business if the business name includes any of the
words or their abbreviations as set forth in subsection
(a) of this section unless the business is a domestic or
foreign corporation or domestic or foreign limited
partnership.

(¢) Any person who shall unlawfully use any one or
more of the above proscribed words or their abbrevia-
tions in violation of subsection (a) of this section shall
be deemed to be acting as a corporation without
authority of law and subject to an action in quo
warranto as provided in article two, chapter fifty-three
of this code.

(d) Any person who violates the provisions of this
section is guilty of a misdemeanor, and, upon conviction
thereof, shall be fined not less than five hundred dollars,
nor more than one thousand dollars, or imprisoned in
the county jail not more than thirty days, or both fined
and imprisoned,.

(e) The provisions of this section shall not apply to
businesses in existence prior to the first day of July, one
thousand nine hundred eighty-eight.

CHAPTER 47. REGULATION OF TRADE.

ARTICLE 8. TRADE NAMES. .
§47-8-4. Corporations, associations and limited

partnerships not to conduct business under
assumed name without filing certificate of
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true name; filing, recordation and indexing
of certificates filed; issuance of certificate of
true name.

(a) No corporation, limited partnership or association
required to register with the secretary of state in order
to conduct business within the state may conduet or
transact any business in this state under any assumed
name, or under any designation, name or style, corpo-
rate or otherwise, other than the name established by
the certificate of incorporation, authority, association or
limited partnership, unless the corporation, limited
partnership or association files in the office of the
secretary of state a certificate of registration of true
name setting forth the name or names under which such
business is, or is to be, conducted or transacted, with the
address of the principal office within the state or, if no
office is maintained within the state, the address of the
principal office in the state in which the corporation,
association or limited partnership is established. A new
certificate of registration is to be filed if the eorporation,
limited partnership or association desires to conduct or
transact any business in this state under any other

assumed name not on file in the office of the secretary
of state.

(b) Two executed originals of the application for true
name registration, shall be delivered to the secretary of
state. If the filing officer finds that the application for
true name registration eonforms to law, he or she shall,
when all fees have been paid as prescribed by law, (i)
endorse on each of the originals the word “filed” and the
month, day and year of the filing; (ii) file one of the
originals; and (iii) issue to the applicant the certificate
of registration of true name with the other original
attached.

(c) Upon discontinuing the use of a name other than
the name established by the certificate of incorporation,
authority, association or limited partnership, the
certificate of registration of true name shall be with-
drawn by filing a certificate of withdrawal with the
office of the secretary of state setting forth the name to
be discontinued, the real name, the address of the party
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transacting business and the date upon which the
original certificate of registration of true name was
filed.

(d) Any corporation authorized to transact business in
this state shall procure an amended certificate of
incorporation in the event it changes its corporate name
by filing articles of amendment with the office of the
secretary of state as provided in article one, chapter
thirty-one of this code.

{e) A domestic corporation, limited partnership or
association having its principal office within the state
shall file a certified copy of any certificate of true name
with the clerk of the county commission of the county
in which the principal office is located. A foreign
corporation, limited partnership or association having
its principal office outside the state shall file a certified
copy of any such certificate with the clerk of the county
commission of a county in which its principal business
is transacted.

(f) The secretary of state shall keep an alphabetical
index of all persons filing certificates provided for in
this section.

CHAPTER 26

(H. B. 4028—By Delegates Phillips and Garrett)

[Passed January 28, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section eighty-seven, article

one, chapter thirty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to corporations; certificates representing shares; and
faesimile signatures on certificates.

Be it enacted by the Legislature of West Virginia:

That section eighty-seven, article one, chapter thirty-one of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be amended and reenacted to read as follows:
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ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS.

§31-1-87. Certificates representing shares.
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The shares of a corporation shall be represented by
certificates signed by the president or a vice president
and the secretary or an assistant secretary of the
corporation, and may be sealed with the seal of the
corporation or a facsimile thereof. The signatures of the
president or vice president and the secretary or assistant
secretary upon a certificate may be facsimiles if the
certificate is manually signed on behalf of a transfer
agent or a registrar, which may be the corporation
itself, a subsidiary of the corporation or an independent
corporation. In case any officer who has signed or whose
facsimile signature has been placed upon such certifi-
cate has ceased to be such officer before the certificate
is issued, it may be issued by the corporation with the

same effect as if he were the officer at the date of its
issue.

Every certificate representing shares issued by a
corporation which is authorized to issue shares of more
than one class shall set forth upon the face or back of
the certificate, or shall state that the corporation will
furnish to any shareholder upon request and without
charge, a full statement of the designations, preferences,
limitations and relative rights of the shares of each class
authorized to be issued, and if the corporation is
authorized to issue any preferred or special class in
series, the variations in the relative rights and prefer-
ences between the shares of each such series so far as
the same have been fixed and determined and the
authority of the board of directors to fix and determine
the relative rights and preferences of subsequent series.

Each certificate representing shares shall state upon
the face thereof:

(a) That the corporation is organized under the laws
of this state.

(b) The name of the person to whom issued.

(c) The number and class of shares, and the de.as'igna-
tion of the series, if any, which such certificate
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(d) The par value of each share represented by such
certificate, or a statement that the shares are without
par value.

No certificate shall be issued for any share until such
share is fully paid.

&

CHAPTER 27

(Com. Sub. for H. B. 4056—By Delegate Moore)

[Passed February 3, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one hundred thirty-six,

article one, chapter thirty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to the use of the term “corporation”;
and allowing a nonprofit corporation to include in its
name the word “foundation” in lieu of or in addition to
words or abbreviations otherwise denoting its corporate
status.

Be it enacted by the Legislature of West Virginia:

That section one hundred thirty-six, article one, chapter
thirty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted
to read as follows:

ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS.
§31-1-136. Use of term “corporation”; use of term “foun-

W= oM

dation” by nonprofit corporation.

(a) As used in Part IV of this article, the term
“corporation” shall refer exclusively to nonprofit
corporations.

(b) Any domestic nonprofit corporation and any
foreign nonprofit corporation permitted to do so by the
law of the state of its incorporation, may include in its
name the word “foundation” in lieu of or in addition to

L {34

the word “corporation”, “company”, “incorporated” or
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“limited” or an abbreviation of such words, notwith-

standing the provisions of sections eleven, fifty-one and
fifty-two of this article.

(¢) Any domestic nonprofit corporation and any
foreign nonprofit corporation desiring to delete from its
name for use in this state the word “corporation”,
“company”, “incorporated” or “limited” or an abbrevia-
tion of such word may do so by submitting to the
secretary of state a certified copy of a resolution of its
board of directors or board of trustees requesting such
deletion, which resolution shall be concurred in by the
members of such corporation, if the charter of the
corporation shall so require. If the secretary of state
shall find that such request is in proper form and that
the requested name (1) includes the word “foundation”
and (2) is otherwise proper, the secretary of state shall
issue an amendment to the certificate of incorporation
or certificate of authority to conduct affairs, as the case
may be, restating the corporate name as requested, upon
the payment of the fee required for any other amend-
ment to such charter or certificate of authority to
conduct affairs or do or transact business in this state. .

&

CHAPTER 28

{Com. Sub. for H. B. 2982—By Delegates Pitrolo and Hoblitzell)

[Passed February 19, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to repeal sections six and seven, article five-a,

chapter twenty-eight of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
amend article one, chapter twenty-five of said code, by
adding a new section thereto, designated section fifteen,
relating to establishment, by the commissioner of
corrections, of diagnostic and classification divisions at
Huttonsville correctional center, West Virginia peniten-
tiary at Moundsville and/or Pruntytown correctional
center; requiring that said divisions be maximum
security facilities; authorizing the commissioner of
corrections to contract with federal correctional institu-
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tions for diagnosis and classification of female offenders;
authorizing the commissioner of corrections to provide
said services for youthful offenders at youth centers; and
requiring that persons sentenced to the West Virginia
penitentiary first undergo diagnosis and classification at
one of said facilities.

Be it enacted by the Legislature of West Virginia:

That sections six and seven, article five-a, chapter twenty-
eight of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be repealed; and that article one,
chapter twenty-five of said code be amended by adding a new
section thereto, designated section fifteen, to read as follows:

ARTICLE 1. ORGANIZATION AND INSTITUTIONS.
§25-1-15. Diagnostic and classification divisions.

1 The commissioner of corrections may establish a
2 diagnostic and classification division within Huttonsville
3 correctional center, West Virginia penitentiary at
4 Moundsville and/or the Pruntytown correctional center,
5 formerly known as the West Virginia industrial home
6 for boys at Grafton.

7

8

9

Notwithstanding any provision of the code to the
contrary, all persons committed to the custody of the
commissioner of the department of corrections for

10 presentence diagnosis and classification and all persons
11 sentenced to the West Virginia penitentiary shall, upon
12 imposition of such commitment or sentence, undergo
18 diagnosis and classification in a diagnostic and classi-
14 fication division located at the Huttonsville correctional
15 center, the West Virginia penitentiary at Moundsville,
16 or the Pruntytown correctional center. The diagnostic
17 and classification divisions shall be maximum security
18 facilities: Provided, That the commissioner of the
19 department of corrections shall be authorized to provide,
20 at his option, classification and diagnostic services for
21 female offenders through contract with federal correc-
22 tional institutions and to provide diagnostiec and
23 classification services for youthful offenders at a youth
24 center operated under the authority of the department
25 of corrections: Provided, however, That nothing con-



116 CouNTIES [Ch. 29

26 tained herein shall operate to conflict with or interfere
27 with predisposition diagnostic procedures for juveniles
28 contained in chapter forty-nine of this code.

29 Nothing herein shall be construed to authorize the
30 establishment of a diagnostic and classification division
31 upon the grounds of the Weston state hospital or in a

32 regional jail operated by the regional jail and prison
33 authority.

o

CHAPTER 29

(Com. Sub. for H. B. 4181—By Delegate Bradley)

[Passed March 10, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section five, article twelve,
chapter seven of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to county
development authorities; and excusal of member from
voting where conflict of interest involved.

Be it enacted by the Legislature of West Virginia:

That section five, article twelve, chapter seven of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 12. COUNTY AND MUNICIPAL DEVELOPMENT
AUTHORITIES.

§7-12-5. Compensation of members; expenses; excusal of
member from voting where conflict of inter-
est involved.

(a) No member of the authority shall receive any
compensation, whether in formal salary, per diem
allowance or otherwise, in connection with his or her
services as such member. Each member shal}, however,
be entitled to reimbursement by the authority for any
necessary expenditures in connection with the perfor-
mance of his or her general duties as such member.

{b) Each member present during any meeting of the
authority when any question is put, shall vote unless he

Lo MmOl WN -
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10 or she is immediately and particularly interested
11 therein. Before such a question is put, any member
12 having direct personal or pecuniary interest therein
13 shall announce this fact and request to be excused from
14 voting. The presiding officer of the meeting or a
15 majority of the members present may then excuse the
16 member from voting upon the question. The disqualify-
17 ing interest must be such as affects the members
18 directly, and not as one of a class.

—e

CHAPTER 30

(Com. Sub. for S. B. 34—By Senators Brackenrich and Chernenko)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two and twelve, article
seventeen, chapter seven of the code of West Virginia,
one thousand nine hundred thirty-one, as amended,
relating to county fire boards; definitions of qualified
voters; time limits on completion of petitions; and
election for county fire service fees.

Be it enacted by the Legislature of West Virginia:

That sections two and twelve, article seventeen, chapter
seven of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 17. COUNTY FIRE BOARDS.

§7-17-2.  Definitions.
§7-17-12. County fire serviece fees; petition; election; dedication; and increase.

§7-17-2. Definitions.

1 As used in this article unless the context clearly
2 indicates otherwise:

3 (1) “User” means any person to whom fire service is
4 made available under the provisions of this article,

5 (2) “County commission” means the county
6 commission or tribunal in lieu thereof of every county
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within the state of West Virginia as provided in section
nine, article nine of the constitution of the state of West
Virginia.

(3) “County fire association” means an association
created in section three of this article.

(4) “County fire board” means that board created in
section six of this article.

() “Fire service” means an organization that provides
fire prevention and fire protection to a community, the
members of such an organization or the fire fighting
profession as a whole.

(6) “Qualified voters” means registered voters who
reside in the affected fire service district and are users
or prospective users of the fire prevention and fire
protection services provided by the fire service under
the provisions of this article.

§7-17-12. County fire service fees; petition; election;

—
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dedication; and increase.

Every county commission which provides fire
protection services has plenary power and authority to
provide by ordinance for the continuance or improve-
ment of such service, to make regulations with respect
thereto and to impose by ordinance, upon the users of
such services, reasonable fire service rates, fees and
charges to be collected in the manner specified in the
ordinance. However, before a county commission can
impose by ordinance, upon the users of such service, a
reasonable fire service fee, ten percent of the qualified
voters shall present a petition duly signed by them in
their own handwriting, and filed with the clerk of the
county commission directing that the county commission
impose such a fee. The county commission shall not have
a lien on any property as security for payments due
under the ordinance. Any ordinance enacted under the
provisions ‘of this section shall be published as a Class
11 legal advertisement in compliance with the provisions
of article three, chapter fifty-nine of this code, and the
publication area for such publication shall be the county
in which the county fire board is located. In the event
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thirty percent of the qualified voters of the county by
petition duly signed by them in their own handwriting
and filed with the clerk of the county commission within
forty-five days after the expiration of such publication
protest against such ordinance as enacted or amended,
the ordinance may not become effective until it is
ratified by a majority of the legal votes cast thereon by
the qualified voters of such county at any primary,
general or special election as the county commission
directs. Voting thereon may not take place until after
notice of the submission has been given by publication
as above provided for the publication of the ordinance
after it is adopted. The powers and authority hereby
granted to county commissions are in addition to and
supplemental to the powers and authority otherwise
granted to them by other provisions of this code.

Any fees imposed under this article are dedicated to
the county fire board for the purposes provided in this
article.

In the event the county fire board determines an
increase in any such fee imposed by this section is
necessary, it shall by resolution request the county
commission for such an increase. Procedures set forth
in this section for the initial levy of such a fee shall be
followed by the county commission in the event an
increase is sought.

CHAPTER 31

{Com. Sub. for H. B. 4097—By Delegates Ryan and Hutchinson)

[Passed February 11, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one-j, article two,

chapter fifty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to amending the terms of court for the tenth circuit
court of Raleigh County.

Be it enacted by the Legislature of West Virginia:
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That section one-j, article two, chapter fifty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 2. CIRCUIT COURTS; CIRCUIT JUDGES.
§51-2-1j. Tenth circuit.

1 For the county of Raleigh, on the second Monday in
2 January, May and September.

&

CHAPTER 32

(Com. Sub. for S. B. 11-—By Senators Whitacre and Parker)

[Passed March 9, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section six, article three,
chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as-amended, relating
to willfully and maliciously setting fire on lands;
criminal penalties; civil liability.

Be it enacted by the Legislature of West Virginia:

That section six, article three, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 3. CRIMES AGAINST PROPERTY.

§61-3-6. Willfully and maliciously setting fire on lands;
criminal penalty; eivil liability.

If any person unlawfully and maliciously sets fire to
any woods, fence, grass, straw or other thing capable of
spreading fire on lands, he or she shall be guilty of a
felony, and, upon conviction, shall be fined not less than
one hundred dollars nor more than five hundred dollars,
and be imprisoned for not less than one year nor more
than five years. He or she shall, moreover, be liable to
any person injured thereby, or in consequence thereof,
for double the amount of damages sustained by such
person.
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CHAPTER 33

{Com. Sub. for S. B. 83—By Senator Kaufman)

[Passed March 9, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section twenty-four, article
three, chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to defining the crime of theft of services; providing that
fraudulently stopping payment on a check, draft or
order for payment for services performed shall be
included within the crime of theft of services and
defining penalty therefor.

Be it enacted by the Legislature of West Virginia:

That section twenty-four, article three, chapter sixty-one of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be amended and reenacted to read as follows:

ARTICLE 3. CRIMES AGAINST PROPERTY.

§61-3-24. Obtaining money, property and services by
false pretenses; disposing of property to
defraud creditors; penalties.

(a) If any person obtain from another by any false
pretense, token or representation, with intent to
defraud, money, goods or other property which may be
the subject of larceny, or if he obtain from another any
money, goods or other property, which may be the
subject of larceny, on credit, by representing that there
is money due him or to become due him, and shall assign
his elaim for such money in writing to the person from
whom he shall obtain such money, goods or other
property, and shall afterwards collect the same without
the consent of such assignee, with intent to defraud, he
shall, in either case, be guilty of larceny and, if the value
of the money, goods or other property is two hundred
dollars or more, such person is guilty of a felony, and,
upon conviction thereof, shall be confined in a peniten-
tiary not less than one nor more than ten years, or, in
the discretion of the court, be confined in the county jail
not more than one year and be fined not more than five
hundred dollars. If the value of the money, goods or

Pt e ek ek fd ek e ek et et
COIONNEWNN=OLR-IRNU WO~



122

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

39
40
41
42
43
44
45
46
47
48
49
50
51
62
53
54
55
56
57

58
59
60
61

CrIMES AND OFFENSES [Ch. 33

other property is less than two hundred dollars, such
person is guilty of a misdemeanor, and, upon conviction
thereof, shall be confined in the county jail not more
than one year or fined not more than five hundred
dollars, or both, in the discretion of the court. If any
person obtain by any false pretense, token or represen-
tation, with intent to defraud, the signature of any other
person to a writing, the false making whereof would be
forgery, such person is guilty of a felony, and, upon
conviction thereof, shall be confined in the penitentiary
not less than one nor more than five years, or, in the
discretion of the court, be confined in the county jail not
more than one year and fined not more than five
hundred dollars. And any person who removes any of
his property out of any county with intent to prevent the
same from being levied upon by any execution, or who
secretes, assigns or conveys, or otherwise disposes of any
of his property with intent to defraud any creditor or
prevent such property being made liable for payment of
his debts, and any person who receives such property
with such intent, is guilty of a2 misdemeanor, and, upon
conviction thereof, shall be fined not less than twenty-
five nor more than one thousand dollars and be confined
in the county jail not more than one year. And when the
property so removed, secreted, concealed, assigned,
conveyed, received or otherwise disposed of, is worth
fifty dollars or less, such offense shall be tried by a
magistrate in the mode prescribed for the trial of other
criminal offenses by a magistrate: Provided, That upon
conviction for such offense before a magistrate the
person so convicted shall be fined not more than fifty
dollars and confined in the county jail not more than
thirty days. But nothing in this section contained shall
prevent any creditor from proceeding against any such
fraudulent debtor as provided in article five, chapter
thirty-eight, and in article seven, chapter fifty-three of
this code, or of any other remedy in equity or at law now
existing.’

(b) If any person, firm or corporation obtain labor,
services or any other such thing of value from another
by any false pretense, token or representation, with
intent to defraud, that person, firm or corporation is
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guilty of theft of services and if the value of the labor,
services or any other such thing of value is two hundred
dollars or more, is guilty of a felony, and, upon
conviction thereof, shall be confined in a penitentiary
not less than one nor more than ten years, or, in the
diseretion of the court, be confined in the county jail not
more than one year and be fined not more than five
hundred dollars. If the value of the labor, services or any
other such thing of value is less than two hundred
dollars, that person, firm or corporation is guilty of a
misdemeanor, and, upon conviction thereof, shall be
confined in the county jail not more than one year or
fined not more than five hundred dollars, or both, in the
discretion of the court.

(¢) Theft of services includes the obtaining of a stop
payment order on a check, draft or order for payment
of money owed for services performed in good faith and
in substantial compliance with a written or oral contract
for services with the fraudulent intent to permanently
deprive the provider of such labor, services or other such
thing of value of the payment represented by such
check, draft or order. Notwithstanding the penalties set
forth elsewhere in this section, any person, firm or
corporation violating the provisions of this subsection is
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not more than two times the face value
of the check, draft or order.

(d) Imposition of any penalty under this section does
not bar or otherwise affect adversely any right or
liability to damages, forfeiture or other civil remedy
arising from any or all elements of the criminal offense.

o

CHAPTER 34

{Com. Sub. for H. B. 2646—By Delegates M. Harman and Shifiet)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section forty-eight, article

three, chapter sixty-one of the code of West Virginia, one
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thousand nine hundred thirty-one, as amended, relating
to crimes against property generally: defining the
misdemeanor offense of breaking, cutting, taking or
carrying away, or in any manner damaging any of the
shrubbery or flowers, including everything under the
title of flora, whether wild or cultivated, growing within
one hundred yards on either side of any public road in
this state, without the permission in writing of the
owner or tenant of the land upon which the shrubbery
or flowers, including everything under the titie of flora,
are growing, and prescribing a penalty therefor;
defining the misdemeanor offense of entering upon the
lands or premises of another without written permission
of the owner of the lands or premises, in order to break,
cut, take or carry away or in any manner to damage or
cause to be broken, cut, taken or carried away or in any
manner damaged, any trees or timber on the land, and
preseribing the penalty therefor; defining the misde-
meanor offense of willfully or knowingly possessing, or
hauling along any public road in this state, any trees,
shrubbery or flowers, including everything under the
title of flora, which are protected by law, unless the
person so having in his possession or hauling the trees,
shrubbery or flowers, and any other plant, has
permission in writing so to do from the owner or tenant
of the land from which they have been taken, and
prescribing the penalty therefor; requiring persons, at
the request of a law-enforcement officer, to display the
written permission to such officer; providing for certain
exceptions as to the persons required to obtain permis-
sion in writing or to display the written permission;
providing for notice to landowners by an employee,
agent or contractor of a public utility if the written
permission is pursuant to a contract with said owner or
his predecessor in title or by other operation of law; and
providing that magistrates shall have concurrent
jurisdiction with circuit courts for offenses defined
herein.

Be it enacted by the Legislature of West Virginia:

That section forty-eight, article three, chapter sixty-one of
the code of West Virginia, one thousand nine hundred thirty-
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one, as amended, be amended and reenacted to read as follows:
ARTICLE 3. CRIMES AGAINST PROPERTY.

§61-3-48. Offenses involving damage to shrubbery,
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flowers, trees and timber; limitation of
section; penalties.

(a) It is unlawful to break, cut, take or carry away,
or in any manner to damage any of the shrubbery or
flowers, including everything under the title of flora,
whether wild or cultivated, growing within one hundred
yards on either side of any public road in this state,
without the permission in writing of the owner or tenant
of the land upon which the shrubbery or flowers,
including everything under the title of flora, are
growing.

(b) It is unlawful for any person to enter upon the
lands or premises of another without written permission
of the owner of the lands or premises, in order to break,
cut, take or carry away or in any manner to damage or
cause to be broken, cut, taken or carried away or in any
manner damaged, any trees or timber on the land.

(e) It is unlawful for any person willfully or know-
ingly to have in his possession, or to haul along any
publie road in this state, any trees, shrubbery or flowers,
including everything under the title of flora, which are
protected by this section, unless the person so having in
his possession or hauling the trees, shrubbery or flowers,
and any other plant, has permission in writing so to do
from the owner or tenant of the land from which they
have been taken.

(d) At the request of a law-enforcement officer, a
person engaged in any act which would constitute an
offense under the provisions of subsection (a), (b) or (¢)
of this section if such act were done without the required
permission specified therein, shall display the written
permission to such officer.

(e) Notwithstanding the provisions of this section or
section forty-eight-a of this article:

(1) An employee of the department of highways or of
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a county or municipality performing roadside mainte-
nance shall obtain the permission of an owner before
engaging in any act specified in subsection (a), (b) or (c)
of this section but is not required to obtain the
permission in writing or to display the written permis-
sion as provided in subsection (d) of this section; and

(2) If an employee, agent or contractor of a public
utility as defined in section two, article one, chapter
twenty-four of this code, has obtained the written
permission of an owner pursuant to a contract with said
owner or his predecessor in title or by other operation
of law, the employee, agent or contractor of said public
utility shall, prior to engaging in any act specified in
subsection (a), (b) or (c) of this section, provide reaso-
nable notice to the owner under rules and regulations
which the public service commission shall promulgate:
Provided, That such rules and regulations shall not
require prior notice in a case of sudden emergency
endangering persons or property of either the land-
owner, the occupant of the land, the public utility or the
general public: Provided, however, That such rules and
regulations shall require reasonable notice to the
landowner that such acts have been performed without
prior notice by reason of such emergency.

{f) Any person who violates the provisions of subsec-
tion (a) or (¢) of this section shall be guilty of a
misdemeanor, and, upon conviction thereof, for the first
offense shall be fined not more than fifty dollars, and
for subsequent offenses shall be confined in the county
jail for not more than three months, or fined not more
than fifty dollars, or both, for each offense.

() Any person who violates the provisions of subsec-
tion (b) of this section shall be guilty of a misdemeanor,
and, upon conviction thereof, for the first offense shall
be fined not less than fifty dollars, and for subsequent
offenses shall be confined in the county jail for not less
than three months, or fined not less than fifty dollars,
or both, for each offense.

(h) Magistrates shall have concurr'ent jt_lrisdiction
with eircuit courts for offenses under this section.

[
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CHAPTER 35

(Com. Sub. for H. B. 2331—By Delegates Yanni and Kelly)

{Passed February 11, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section eight, article five,

chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to erimes committed in aid of escape, conveyance or
transportation of prohibited matter, or by the purchase
or acceptance of gifts or trades for prison-made goods;
creating felony offenses for the transporting of prohi-
bited matter onto the grounds of any jail, prison,
juvenile facility or juvenile detention center or convey-
ing prohibited matter to an inmate or prisoner in any
jail or prison or to a resident of any juvenile facility or
juvenile detention center; and providing for penalties for
violations thereof.

Be it enacted by the Legislature of West Virginia:

That section eight, article five, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 5. CRIMES AGAINST PUBLIC JUSTICE.
§61-5-8. Aiding escape and other offenses relating to

OO0 =3 Utk oD

adults and juveniles in custody, imprisoned or
in detention; penalties.

(a) Where any adult or juvenile is lawfully detained
in custody or as an inmate or prisoner in any jail or
prison or as a resident of any juvenile facility or juvenile
detention center, if any other person shall convey
anything into the jail, prison, facility or juvenile
detention center or other place of custody of such adult
or juvenile with the intent to aid or facilitate such
adult’s or juvenile’s escape or attempted escape there-
from, or if such other person shall forecibly rescue or
attempt to rescue such adult or juvenile therefrom, such
other person is guilty of a felony, and, upon conviction
thereof, shall be confined in the penitentiary not less
than one nor more than five years.

(b) Where any adult or juvenile is lawfully detained
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in custody or as an inmate or prisoner in any jail or
prison or as a resident of any juvenile facility or juvenile
detention center, if any other person shall convey any
money or other thing of value, any written or printed
matter, any article of merchandise, food or clothing, any
medicine, utensil or instrument of any kind to such adult
or juvenile without the express authority and permission
of the jailer, warden, or bther supervising officer and
with knowledge that such adult or juvenile is so lawfully
detained, such other person is guilty of a misdemeanor,
and, upon conviction thereof, shall be fined not less than
fifty dollars nor more than five hundred dollars and
imprisoned in the county jail not less than three nor
more than twelve months: Provided, That nothing herein
shall preclude an attorney or any of his or her employees
from supplying to such detainee any written or printed
material which pertains to that attorney’s representa-
tion of said detainee.

(c) If any person transports any alcoholic liquor,
nonintoxicating beer, poison, explosive, firearm or other
dangerous or deadly weapon or any controlled substance
as defined by chapter sixty-a of this code onto the
grounds of any jail or prison, or juvenile facility or
detention center within this state and is unauthorized by
law to do so, or is unauthorized by the administration
of said jail or prison, or juvenile facility or detention
center, such person is guilty of a felony, and, upon
conviction thereof, shall be fined not less than one
thousand nor more than five thousand dollars or
imprisoned in the penitentiary not less than one year nor
more than five years, or, in the discretion of the court,
be confined in the county jail not more than one year
and shall be fined not more than five hundred dollars.

(d) If any person conveys any alcoholic liquor,
nonintoxicating beer, poison, explosive, firearm or other
dangerous or deadly weapon, or any controlled sub-
stance as defined by chapter sixty-a of this code to an
inmate or prisoner in any jail or prison or to any
resident of any juvenile facility or juvenile detention
center within this state and is unauthorized by law to
do so, or is unauthorized by the administration of said
jail or prison, or juvenile facility or detention center,
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[Passed February 22, 1988; in effect ninety days from passage. Approved by the Governor.]

such person is guilty of a felony, and, upon conviction
thereof, shall be fined not less than one thousand nor
more than five thousand dollars or imprisoned in the
penitentiary not less than one year nor more than five
years.

(e) Whoever purchases, accepts as a gift, or secures by
barter, trade or in any other manner, any article or
articles manufactured at or belonging to any jail, prison,
juvenile facility or juvenile detention center from any
inmate, prisoner or resident detained therein is guilty
of a misdemeanor, and, upon conviction thereof, shall be
fined not less than fifty dollars nor more than five
hundred dollars and imprisoned in the county jail not
less than three nor more than twelve months: Provided,
That this subsection (e) shall not apply to articles
specially manufactured in such jail, prison, juvenile
facility or juvenile detention center under the authori-
zation of the administration of such jail, prison, juvenile
facility or juvenile detention center for sale inside or
outside of such jail, prison, juvenile facility or juvenile
detention center.

(f) Whoever persuades, induces or entices or attempts
to persuade, induce or entice, any person who is an
inmate or prisoner in any jail or prison or resident of
any juvenile facility or juvenile detention center to
escape therefrom or to engage or aid in any insubordi-
nation to the authority of such jail, prison, juvenile
facility or juvenile detention center is guilty of a
misdemeanor, and, upon conviction thereof, shall be
fined not less than fifty dollars nor more than five
hundred dollars and imprisoned in the county jail not
less than three nor more than twelve months.

CHAPTER 36

(S. B. 438—By Senator Whitlow)

P

AN ACT to amend and reenact section one-b, article six,

chapter sixty-one of the code of West Virginia, one
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thousand nine hundred thirty-one, as amended, relating
to the crime of disorderly conduct; designating certain
private places where such conduct may constitute a
crime; setting forth penalty; and providing definitions.

Be it enacted by the Legislature of West Virginia:

That section one-b, article six, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 6. CRIMES AGAINST THE PEACE.
§61-6-1b. Disorderly conduct; penalty.

(a) Any person who, in a public place, a mobile home
park, a public parking area, a common area of an
apartment building or dormitory, or a common area of
a privately owned ¢ommercial shopping center, mall or
other group of commercial retail establishments,
disturbs the peace of others by violent, profane, indecent
or boisterous conduct or language or by the making of
unreasonably loud noise that is intended to cause
annoyance or alarm to another person, and who persists
in such conduct after being requested to desist by a law-
enforcement officer acting in his lawful capacity, is
guilty of disorderly conduct, a misdemeanor, and, upon
conviction thereof, shall be fined not more than one
hundred dollars.

(b} For purposes of this section:

(1) “Mobile home park” means a privately-owned
residential housing area or subdivision wherein the
dwelling units are comprised mainly of mobile homes
and wherein the occupants of such dwelling units share
common elements for purposes of ingress and egress,
parking, recreation and other like residential purposes.

(2) “Mobile home” means a moveable or portable unit,
designed and constructed to be towed on its own chassis
(comprised of frame and wheels), and designed to be
connected to utilities for year-round occupancy. The
term includes: (A) Units containing parts that may be
folded, collapsed or telescoped when being towed an_d
that may be expanded to provide additional cubic
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capacity, and (B) units composed of two or more
separately towable components designed to be joined
into one integral unit capable of being separated again
into the components for repeated towing.

(3) “Public parking area” means an area, whether
publicly or privately owned or maintained, open to the
use of the public for parking motor vehicles.

CHAPTER 37

{Com. Sub. for H. B. 2184—By Delegates Summers and Stemple)

[Passed February 26, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section seventeen, article six,

chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to crimes against the peace generally; defining the
misdemeanor offense of imparting or conveying or
causing to be imparted or conveyed any false informa-
tion concerning the presence of any bomb or other
explosive device in, at, on, near, under or against any
dwelling house, structure, improvement, building,
bridge, motor vehicle, vessel, boat, railroad car, airplane
or other place, or concerning an attempt or alleged
attempt being made or to be made to so place or explode
any such bomb or other explosive device, and establish-
ing penalties therefor; providing that a second or
subsequent offense of imparting or conveying or causing
to be imparted or conveyed any such false information
shall be a felony, and establishing penalties therefor.

Be it enacted by the Legislature of West Virginia:

That section seventeen, article six, chapter sixty-one of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 6. CRIMES AGAINST THE PEACE. )
§61-6-17. False reports concerning bombs or other

explosive devices; penalties,
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(a) Any person who shall impart or convey or cause
to be imparted or conveyed any false information,
knowing or having reasonable cause to believe such
information to be false, econcerning the presence of any
bomb or other explosive device in, at, on, near, under
or against any dwelling house, structure, improvement,
building, bridge, motor vehicle, vessel, boat, railroad
car, airplane or other place, or concerning an attempt
or alleged attempt being made or to be made to so place
or explode any such bomb or other explosive device,
shall be guilty of a misdemeanor, and, upon conviction
thereof, shall be punished by a fine of not less than one
hundred dollars nor more than one thousand dollars, or

by confinement in the county jail for not more than one
year, or both.

(b) Any person violating any provision of subsection
(a) of this section shall, for the second or any subsequent
offense under this section, be guilty of a felony, and,
upon conviction thereof, shall be punished by a fine of
not less than one hundred dollars nor more than one
thousand dollars, or by imprisonment in the state
penitentiary for not less than one year nor more than
five years, ar both, or, in the discretion of the court, shall
be punished by a fine of not less than one hundred
doliars nor more than one thousand dollars and by

confinement in the county jail for not more than one
year.

CHAPTER 38

(Com. Sub. for H. B. 4798—By Delegate Moore)

{Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend article six, chapter sixty-one of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section twenty-two, relating to crimes against the peace;
wearing masks, hoods or face coverings; exceptions; and
providing criminal penalty.
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Be it enacted by the Legislature of West Virginia:

That article six, chapter sixty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section twenty-two, to read as follows:

ARTICLE 6. CRIMES AGAINST THE PEACE.

§61-6-22. Wearing masks, hoods or face coverings.

(a) Except as otherwise provided in this section, no
person, whether in a motor vehicle or otherwise, while
wearing any mask, hood or device whereby any portion
of the face is so covered as to conceal the identity of the
wearer, may:

(1) Come into or appear upon any walk, alley, street,
road, highway or other thoroughfare dedicated to public
use;

(2) Come into or appear in any trading area, con-
course, waiting room, lobby or foyer open to, used by or
frequented by the general public;

(3) Come into or appear upon or within any of the
grounds or buildings owned, leased, maintained or
operated by the state or any political subdivision thereof;

(4) Ask, request, or demand entrance or admission to
the premises, enclosure, dwelling or place of business of
any other person within this state; or

(5) Attend or participate in any meeting upon private
property of another unless written permission for such
meeting has first been obtained from the owner or
occupant thereof,

(b) The provisions of this section do not apply to any
persorn:

(1) Under sixteen years of age;
(2) Wearing a traditional holiday costume;

(3) Engaged in a trade or employment where a mask,
hood or device is worn for the purpose of ensuring the
physical safety of the wearer;
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(4) Using a mask, hood or device in theatrical
productions, including use in mardi gras celebrations or
similar masquerade balls;

(5) Wearing a mask, hood or device prescribed for
civil defense drills, exercises or emergencies; or

(6) Wearing a mask, hood or device for the sole
purpose of protection from the elements or while
participating in a winter sport.

(c) Any person who violates any provision of this
section is guilty of a misdemeanor, and, upon conviction
thereof, shall be fined not more than five hundred
dollars or imprisoned in the county jail not more than
one year, or both fined and imprisoned.

CHAPTER 39

(Com. Sub. for S. B. 536—By Senators Sharpe and Tucker)

{Passed March 8, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article seven,

chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to renewal applicants not being required to undergo
firearms safety courses with court waiver; that the
initial license period be extended to five years; and
extending the license for a successive five-year period
to renewal applicants meeting basie qualifications and
having a renewal bond in place.

Be it enacted by the Legislature of West Virginia:

That section two, article seven, chapter sixty-one of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 7. DANGEROUS WEAPONS.

§61-7-2. License to carry weapons; how obtained.

1
2

- (a) Any person desiring to obtain a state license to
carry any such weapon as is mentioned in the first
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section of this article, within one or more counties in this
state, shall first publish a notice setting forth his name,
residence and occupation, and that on a certain day he
will apply to the eircuit court of his county for such state
license. Such notice shall be published as a Class I legal
advertisement in compliance with the provisions of
article three, chapter fifty-nine of this code, and the
publication area for such publication shall be the county
in which such person resides. Such notice shall be
published at least ten days before such application is
made. After the publication of such notice and at the
time stated in such notice, upon application to such
court, it may grant such license to such person, in the
following manner, to wit:

(b) The applicant shall file with such court his
application in writing, duly verified, which application
shall show, as basic qualifications, as follows:

(1) That such applicant is a citizen of the United
States of America;

(2) That the applicant has been a bona fide resident
of this state for at least one year next prior to the date
of such application, and of the ecounty sixty days next
prior thereto;

(3) That the applicant is over eighteen years of age;
that he is a person of good moral character, of temperate
habits, not addicted to intoxication, not addicted to the
use of any controlled substance, and has not been
convicted of a felony or of any offense involving the use
on his part of such weapon in an unlawful manner, and
shall prove to the satisfaction of the court that he is
gainfully employed in a lawful occupation and has been
so engaged for a period of five years next preceding the
date of his application;

(4) The purpose or purposes for which the applicant
desires to carry such weapon, the necessity therefor, and
the county or counties in which such license is desired

to be effective; and

(5) That the applicant has qualified under m_inimum
requirements for handling and firing such firearms.
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These minimum requirements are those promulgated by
the department of natural resources and attained under
the auspices of the department of natural resources:
Provided, That the court may waive this requirement in

the case of a renewal applicant who has previously
qualified.

(c) Upon the hearing of such application the court
shall hear evidence upon all matters stated in such
application and upon any other matter deemed pertinent
by the court, and if such court be satisfied from the
proof that there is good reason and cause for such person
to carry such weapon, and all of the other conditions of
this article be complied with, the court, or the judge
thereof in vacation, may grant such license for such
purposes, and no other, as such court, or the judge in
vacation, may set out in the license (and the word
“court” as used in this article shall include the circuit
judge thereof, acting either in term or vacation); but,
before such license shall be effective such person shall
pay to the sheriff, and the court shall so certify in its
order granting the license, the sum of fifty dollars, and
shall also file a bond with the clerk of such court, in the
penalty of five thousand dollars, with good security,
signed by a responsible person or persons, or by some
surety company, authorized to do business in this state,
conditioned that such applicant will not carry such
weapon except in accordance with his application and
as authorized by the court, and that he wiil pay all costs
and damages aceruing to any person by the accidental
discharge or improper, negligent or illegal use of such
weapon or weapons. ‘

(d) Any such initial license granted shall be good for
five years, unless sooner revoked, as hereinafter
provided, and be coextensive with the county in which
granted, and such other county or counties as the court
shall designate in the order granting such license:

(1) Except that regularly appointed deputy sheriffs
having license shall be permitted to carry such revolver
or other weapons at any place, within the state, while
in the performance of their duties as such deputy
sheriffs;
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(2) Except that any such license granted to regularly
appointed railway police shall be coextensive with the
state; and

(3) Except that any such license shall be extended for
a successive five-year period upon a showing to the court
that the renewal applicant meets the basic qualifications
set forth in this section and has a renewal bond in place.

(e) All license fees collected hereunder shall be paid
by the sheriff and accounted for to the auditor as other
license taxes are collected and paid, and the state tax
commissioner shall prepare all suitable forms for
licenses, bonds and certificates showing that such
license has been granted and shall do anything else in
the premises to protect the state and see to the
enforcement of this section.

(f) The clerk of the circuit court shall, immediately
after license is granted as aforesaid, furnish the
superintendent of the department of public safety a
certified copy of the order of the court granting such
license, for which service the clerk shall be paid a fee
of two dollars which shall be taxed as costs in the
proceeding. It shall be the duty of the clerk of each
circuit court to furnish to the superintendent of the
department of public safety, at any time so required, a
certified list of all such licenses issued in his county.

CHAPTER 40

{Com. Sub. for H. B. 2888-—By Delegate Pitrolo)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section nineteen, article eight,

chapter sixty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to making the administration of drugs to horses, mules,
donkeys or ponies for the purpose of altering perfor-
mance a misdemeanor; and providing criminal
penalties.
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Be 1t enacted by the Legislature of West Virginia:

That section nineteen, article eight, chapter sixty-one of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 8. CRIMES AGAINST CHASTITY, MORALITY AND

DECENCY.

§61-8-19. Cruelty to animals; pitting animals against each
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other in fight; penalties.

(a) If any person shall cruelly, unnecessarily or
needlessly beat, torture, torment, mutilate, kill, or
overload, overdrive, or wilfully deprive of necessary
sustenance, any horse or other domestie animal, whether
such horse or other animal be his own or that of another
person, or shall impound or confine any such animal in
any place and fail to supply the same with a sufficient
quantity of good, wholesome food and water, or shall
carry in or upon any vehicle, or otherwise, any such
animal in a cruel or inhuman manner, or knowingly
feed a cow on food that produces impure or unwhole-
some milk, or shall abandon to die any maimed, sick,
infirm or diseased animal, or shall be engaged in or
employed at cockfighting, dogfighting, bearbaiting,
pitting one animal to fight against another of the same
or different kind, or any similar cruelty to animals, or
shall receive money for the admission of any person, or
shall knowingly purchase an admission, to any place
kept for such purpose, or shall use, train or possess a
dog or other animal for the purpose of seizing, detain-
ing, or maltreating any other domestic animal, he shall
be guilty of a misdemeanor, and, upon conviction, shall
be fined not less than five nor more than one hundred
dollars, and in the discretion of the court or magistrate,

may be imprisoned in the county jail not exceeding six
months.

(b) Any person who knowingly and willfully admin-
isters or causes to be administered to any horse, mule,
donkey or pony participating in any pulling contest any
controlled substances or any other drug for the purpose
of altering or otherwise affecting said animals’ pe_rfor-
mance shall be guilty of a misdemeanor, and, upon conviction
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thereof, shall be fined not less than one hundred dollars
nor more than one thousand dollars.

For the purpose of this section the term “controlled
substance” shall have the same meaning ascribed to it
by subsection (d), section one hundred one, article one,
chapter sixty-a of this code.

.

CHAPTER 41

(H. B. 4133—By Delegates Given and Humphreys)

[Passed March 11, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article eight, chapter sixty-one of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section nineteen-a, relating to acts of cruelty to dogs and
cats; prohibiting certain acts with respect thereto,
including, but not limited to, prohibiting the pitting of
such animals against each other in fights; and prescrib-
ing penalties for violations.

Be it enacted by the Legislature of West Virginia:

That articie eight, chapter sixty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section nineteen-a, to read as follows:

ARTICLE 8. CRIMES AGAINST CHASTITY, MORALITY, AND

DECENCY.

§61-8-19a. Cruelty to dogs and cats prohibited; pitting
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such animals in fights against each other
prohibited; penalties.

If any person shall cruelly, or needlessly beat, torture,
torment, mutilate, kill or willfully deprive necessary
sustenance, to any dog or cat, irrespective of whether
any such dog or cat be his or her own or that of another
person, or if any such person shall impound or confine
any such dog or cat in any place unprotected from the
elements or fail to supply the same with a sufficient
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quantity of food and water, or shall abandon to die any
maimed, sick, or diseased dog or cat or shall be engaged
in or employed at dogfighting, or pitting one dog or cat
to fight against another dog or cat or any similar cruelty
to any dog or cat, or shall receive money for the
admission of any person, or shall knowingly purchase an
admission, to any place kept for such purpose, or shall
use, train or possess a dog or cat for the purpose of
seizing, detaining or maltreating any other dog or cat,
he or she shall be guilty of a misdemeanor, and, upon
conviction, shall be fined not less than one hundred nor
more than one thousand dollars, and in addition thereto,
in the discretion of the court or magistrate, may be
imprisoned in the county jail not exceeding thirty days,
and the county humane officer may remove the dog or
cat involved and place said animal in the county pound.

@

CHAPTER 42

{Com. Sub. for S. B. 255—By Senators Chafin, Burdette, Karras, Warner, Boley,

Manchin, Brackenrich, Jackson and Felton)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to repeal section twenty-four, article eight, chapter

sixty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; to amend article eight
of said chapter by adding thereto a new section,
designated section nine-a; to amend and reenact section
three, article eight-c¢ of said chapter; and to further
amend said chapter by adding thereto a new article,
designated article eight-d, relating to offenses against
children generally; requiring the development of a
curriculum in secondary schools relating to parenting
skills; defining certain terms; providing that when any
parent, guardian or custodian shall maliciously and
intentionally cause the death of a child under his or her
care, custody or control by his or her failure or refusal
to supply such child with necessary food, clothing,
shelter or medical care such parent, guardian or
custodian shall be guilty of murder in the first degree;
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providing that when any parent, guardian or custodian
shall cause the death under his or her care, custody or
control by knowingly allowing any other person to
maliciously and intentionally fail or refuse to supply
such child with necessary food, clothing, shelter or
medical care, such other person and such parent,
guardian or custodian shall each be guilty of murder in
the first degree; providing that the penalty for such
offenses defined as first degree murder shall be that
which is prescribed for murder in the first degree under
the provisions of section two, article two, chapter sixty-
one of said code; defining felony offenses of child abuse
resulting in injury and establishing the penalties
therefor; defining felony offenses of child neglect
resulting in injury and establishing the penalties
therefor; providing an exception for person when
necessary medical care conflicts with the tenets and
practices of a recognized religious denomination or
order; defining the felony offense of sexual abuse by a
parent, guardian or custodian and establishing the
penalties therefor; defining the misdemeanor offense of
sexual abuse and establishing the penalty therefor;
defining the misdemeanor offense of displaying sexual
organs to a child and establishing the penalty therefor;
defining the felony offense of sending, distributing,
exhibiting, possessing, displaying or transporting
material by a parent, guardian or custedian, depicting
a child engaged in sexually explicit conduct and
establishing the penalty therefor; defining the
misdemeanor offense of presenting false information
concerning offenses against children to attending
medical personnel and providing the penalty therefor;
and providing that husband and wife are competent
witnesses in any proceeding involving offenses against
children.

Be it enacted by the Legislature of West Virginia:

That section twenty-four, article eight, chapter sixty-one of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be repealed; that article eight of said chapter
be amended by adding thereto a new section, designated
section nine-a; that section three, article eight-c of said chapter
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be amended and reenacted; and that said chapter be further

amended by adding thereto a new article, designated article
eight-d, all to read as follows:

Article

8. Crimes Against Chastity, Morality and Decency.

8C. Filming of Sexually Explicit Conduct of Minors.
8D. Child Abuse.

ARTICLE 8. CRIMES AGAINST CHASTITY, MORALITY
AND DECENCY.

§61-8-9a. Child abuse; education; curriculum.

The Legislature finds the best way to avoid child
abuse in West Virginia is to educate our young people
on the skills of parenting; therefore, the Legislature
directs the commissioner of the department of health,
the state superintendent of schools and the commissioner
of the department of human services to develop a
curriculum to be taught in each of the secondary grades;
such curriculum shall include, but not be limited to,
discipline, handling stresses of raising children, and the
10 health care needs of children. Such curriculum shall
11 start no later than the 1990-1991 school year.

ARTICLE 8C. FILMING OF SEXUALLY EXPLICIT CONDUCT OF
MINORS.

§61-8C-3. Distribution and exhibiting of material
depicting minors engaged in sexually ex-
plicit conduct prohibited; penalty.

Any person who, with knowledge, sends or causes to
be sent, or distributes, exhibits, possesses or displays or
transports any material visually portraying a minor
engaged in any sexually explicit conduct is guilty of a
felony, and, upon conviction thereof, shall be imprisoned
in the penitentiary not more than two years, and fined
not more than two thousand dollars.

ARTICLE 8D. CHILD ABUSE.

861-8D-1. Definitions.

§61-8D-2. Murder of a child by a parent, guardian or custedian or other
person by refusal or failure to supply necessities, or by delivery,
administration or ingestion of a controlled substance; penalties.

§61-8D-8. Child abuse resulting in injury; penalties.

§61-8D-4, Child neglect resulting in injuries; penalties.
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§61-8D-5. Sexual abuse by a parent, guardian or custodian; parent, guardian
or custodian allowing sexual abuse to be inflicted upon a child;
displaying of sex organs by a parent, guardian or custodian;
penalties.

§61-8D-6. Sending, distributing, exhibiting, possessing, displaying or
transporting material by a parent, guardian or custodian,
depicting a child engaged in sexually explicit conduct; penalty.

§61-8D-7. Presentation of false information regarding child’s injuries;
penalty.

§61-8D-8. Testimony of husband and wife.

§61-8D-1. Definitions.

In this article, unless a different meaning plainly is
required:

(1) “Abuse” means the infliction upon a minor of
physical injury by other than accidental means.

1
2
3
4
b (2) “Child” means any person under eighteen years of
6 age not otherwise emancipated by law.

7

8

9

(3) “Controlled substance” means controlled substance
as that term is defined in subsection (d), section one
hundred one, article one, chapter sixty-a of this code.

10 (4) “Custodian” means a person over the age of
11 fourteen years who has or shares actual physical
12 possession or care and custody of a child on a full-time
13 or temporary basis, regardless of whether such person
14 has been granted custody of the child by any contract,
15 agreement or legal proceeding. “Custodian” shall also
16 include, but not be limited to, the spouse of a parent,
17 guardian or custodian, or a person cohabiting with a
18 parent, guardian or custodian in the relationship of
19 husband and wife, where such spouse or other person
20 shares actual physical possession or care and custody of
21 a child with the parent, guardian or custodian.

22 (5) “Guardian” means a person who has care and
23 custody of a child as the result of any contract,
24 agreement or legal proceeding.

25 (6) “Neglect” means the unreasonable failure by a
26 parent, guardian, or any person voluntarily accepting a
27 supervisory role towards a minor child to exercise a
28 minimum degree of care to assure said minor child’s
29 physical safety or health.

30 (7) “Parent” means the biological father or mother of
81 a child, or the adoptive mother or father of a child.
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(8) “Sexual contact” means sexual contact as that

term is defined in section one, article eight-b, chapter
sixty-one of this code.

(9) “Sexual exploitation” means an act whereby:

(A) A parent, custodian or guardian, whether for
financial gain or not, persuades, induces, entices or
coerces a child to engage in sexually explicit conduct as
that term is defined in section one, article eight-ec,
chapter sixty-one of this code; or

(B) A parent, guardian or custodian persuades,
induces, entices or coerces a child to display his or her
sex organs for the sexual gratification of the parent,
guardian, custodian or a third person, or to display his
or her sex organs under circumstances in which the
parent, guardian or custodian knows such display is

likely to be observed by others who would be affronted
or alarmed.

(10) “Sexual intercourse” means sexual intercourse as
that term is defined in section one, article eight-b,
chapter sixty-one of this code.

(11) “Sexual intrusion” means sexual intrusion as that
term is defined iIn section one, article eight-b, chapter
sixty-one of this code.

§61-8D-2. Murder of a child by a parent, guardian or
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custodian or other person by refusal or
failure to supply necessities, or by delivery,
administration or ingestion of a controlled
substance; penalties.

(a) If any parent, guardian or custodian shall mali-
ciously and intentionally cause the death of a child
under his or her care, custody or control by his or her
failure or refusal to supply such child with necessary
food, clothing, shelter or medical care, then such parent,
guardian or custodian shall be guilty of murder in the
first degree.

(b) If any parent, guardian or custodian shall cause
the death of a child under his or her care, custody or
control by knowingly allowing any other person to
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maliciously and intentionally fail or refuse to supply
such child with necessary food, clothing, shelter or
medical care, then such other person and such parent,
guardian or custodian shall each be guilty of murder in
the first degree.

(¢) The penalty for offenses defined by this section
shall be that which is preseribed for murder in the first
degree under the provisions of section two, article two
of this chapter.

(d) The provisions of this section shall not apply to any
parent, guardian or custodian who fails or refuses, or
allows another person to fail or refuse, to supply a child
under the care, custody or control of such parent,
guardian or custodian with necessary medical care,
when such medical care conflicts with the tenets and
practices of a recognized religious denomination or
order of which such parent, guardian or custodian is an
adherent or member.

§61-8D-3. Child abuse resulting in injury; penalties.

(a) If any parent, guardian or custodian shall abuse
a child and by such abuse cause such child bodily injury
as such term is defined in section one, article eight-b of
this chapter, then such parent, guardian or custodian
shall be guilty of a felony, and, upon conviction thereof,
shall be fined not more than one thousand dollars or
imprisoned in the penitentiary not less than one nor
more than five years, or in the discretion of the court,
be confined in the county jail for not more than one year,
or both such fine and imprisonment or confinement.

(b) If any parent, guardian or custodian shall abuse
a child and by such abuse cause said child serious bodily
injury as such term is defined in section one, article
eight-b of this chapter, then such parent, guardian or
custodian shali be guilty of a felony, and, upon convic-
tion thereof, shall be fined not less than one thousand
nor more than five thousand dollars and imprisoned in
the penitentiary not less than two nor more than ten
years, or both such fine and imprisonment.

§61-8D-4. Child neglect resulting in injuries; penalties.
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(a) If any parent, guardian or custodian shall neglect
a child and by such neglect cause said child bodily
injury, as such term is defined in section one, article
eight-b of this chapter, then such parent, guardian or
custodian shall be guilty of a felony, and, upon convic-
tion thereof, shall be fined not more than one thousand
dollars or imprisoned in the penitentiary not less than
one nor more than three 'years, or in the discretion of
the court, be confined in the county jail for not more

than one year, or both such fine and confmement or
imprisonment.

(b) If any parent, guardian or custodian shall neglect
a child and by such neglect cause said child serious
bodily injury, as such term is defined in section one,
article eight-b of this chapter, then such parent,
guardian or custodian shall be guilty of a felony, and,
upon conviction thereof, shall be fined not more than
three thousand doliars and imprisoned in the peniten-
tiary not less than one nor more than ten years, or both
such fine and imprisonment.

(c) The provisions of this section shall not apply if the
neglect by the parent, guardian or custodian is due
primarily to a lack of financial means on the part of
such parent, guardian or custodian.

(d) The provisions of this section shall not apply to any
parent, guardian or custodian who fails or refuses, or
allows another person to fail or refuse, to supply a child
under the care, custody or control of such parent,
guardian or custodian with necessary medical care,
when such medical care conflicts with the tenets and
practices of a recognized religious denomination or

order of which such parent, guardian or custodian is an
adherent or member.

§61-8D-5. Sexual abuse by a parent, guardian or

1
2

custodian; parent, guardian or custodian
allowing sexual abuse to be inflicted upon
a child; displaying of sex organs by a
parent, guardian or custodian; penalties.

(a) In addition to any other offenses set forth in this
code, the Legislature hereby declares a separate and
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distinct offense under this subsection, as follows: If any
parent, guardian or custodian of a child under his or her
care, custody or control, shall engage in or attempt to
engage in sexual exploitation of, or in sexual inter-
course, sexual intrusion or sexual contact with, a child
under his or her care, custody or control, notwithstand-
ing the fact that the child may have willingly partici-
pated in such conduct, or the fact that the child may
have consented to such conduct or the fact that the child
may have suffered no apparent physical injury or
mental or emotional injury as a result of such conduet,
then such guardian or custodian shall be guilty of a
felony, and, upon conviction thereof, shall be imprisoned
in the penitentiary not less than five nor more than ten
years, or fined not less than five hundred nor more than
five thousand dollars and imprisoned in the penitentiary
not less than five years nor more than ten years.

(b) If any parent, guardian or custodian shall know-
ingly procure another person to engage in or attempt to
engage in sexual exploitation of, or sexual intercourse,
sexual intrusion or sexual contact with, a child under
the care, custody or control of such parent, guardian or
custodian when such child is less than sixteen years of
age, notwithstanding the fact that the child may have
willingly participated in such conduct or the fact that
the child may have suffered no apparent physical injury
or mental or emotional injury as a result of such
conduct, such parent, guardian or custodian shall be
guilty of a felony, and, upon conviction thereof, shall be
imprisoned in the penitentiary not less than one year nor
more than five years, or fined not less than one thousand
nor more than ten thousand dollars and imprisoned in
the penitentiary not less than one year nor more than
five years.

(c) If any parent, guardian or custodian shall know-
ingly procure another person to engage in or attempt to
engage in sexual exploitation of, or sexual intercourse,
sexual intrusion or sexual contact with, a child under
the care, custody or control of such parent, guardian or
custodian when such child is sixteen years of age or
older, notwithstanding the fact that the child may have
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consented to such conduct or the fact that the child may
have suffered no apparent physical injury or mental or
emotional injury as a result of such conduct, then such
parent, guardian or custodian shall be guilty of a
misdemeanor, and, upon conviction thereof, shall be

confined in the county jail not less than six months nor
more than one year.

(d) The provisions of this section shall not apply to a
custodian whose age exceeds the age of the child by less
than four years.

§61-8D-6. Sending, distributing, exhibiting, possessing,
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displaying or transporting material by a
parent, guardian or custodian, depicting a
child engaged in sexually explicit conduct;
penalty.

Any parent, guardian or custodian who, with knowl-
edge, sends or causes to be sent, or distributes, exhibits,
possesses, displays or transports, any material visually
portraying a child under his or her care, custody or
control engaged in any sexually explicit conduct, is
guilty of a felony, and, upon conviction thereof, shall be
imprisoned in the penitentiary not more than two years,
and fined not less than four hundred dollars nor more
than four thousand dollars.

§61-8D-7. Presentation of false information regarding
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child’s injuries; penalty.

Any person who presents false information concerning
acts or conduct which would constitute an offense under
the provisions of this article to attending medical
personnel shall be guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not less than one
hundred dollars nor more than one thousand dollars,
and shall be confined in the county jail not more than
one year.

§61-8D-8. Testimony of husband and wife.

1
2
3
4

Husband and wife are competent witnesses in any
proceeding under this article and cannot refuse to testify
on the grounds of their marital relationship or the
privileged nature of their communications.
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CHAPTER 43

(H. B. 4259—By Delegates Givens and Leggett)

[Passed March 11, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections five and seven-a,
article one, chapter twenty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to continuing the division of archives
and history, department of culture and history, follow-
ing an audit by the joint committee on government
operations; and changing the requirement of quarterly
publication of the state historical magazine to annual
publication.

Be it enacted by the Legislature of West Virginia:

That sections five and seven-a, article one, chapter twenty-
nine of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 1. DEPARTMENT OF CULTURE AND HISTORY.

§29-1-5.  Archives and history division; director.
§29-1-7a. Reestablishment of division of archives and history.

*§29-1-5. Archives and history division; director.

(a) The purposes and duties of the archives and
history division are to locate, survey, investigate,
register, identify, excavate, preserve, protect, restore
and recommend to the commissioner for acquisition
historie, architectural, archaeological and cultural sites,
structures, documents and objects worthy of preserva-
tion, relating to the state of West Virginia and the
territory included therein from the earliest times to the
present, upon its own initiative or in cooperation with
any private or public society, organization or agency; to
conduct a continuing survey and study throughout the
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*Clerk’s Note: This section was also amended by SB 267, which passed
subsequent to this act.



150
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

33
34
35
36

37

38
39
40
41
42
43
44
45
46
47
48
49
50
51

CuULTURE AND HISTORY [Ch. 43

state to determine the needs and priorities for the
preservation, restoration and development of such sites,
structures, documents and objects; to direct, protect,
excavate, preserve, study, and develop such sites,
structures, documents, and to operate and maintain a
state library for the preservation of all public records,
state papers, documents and reports of all three
branches of state government including all boards,
commissions, departments and agencies as well as any
other private or public papers, books or documents of
peculiar or historic interest or significance; to preserve
and protect all battle or regimental flags borne by West
Virginians and other memorabilia of historic interest; to
designate appropriate monuments, tablets or markers,
historie, architectural and scenic sites within the state
and to arrange for the purchase, replacement, care of
and maintenance of such monuments, tablets and
markers and to formulate and prepare suitable copy for
them; to operate and maintain a state museum; to
cooperate with the state geological and economic surveys
in the survey’s archaeological work; to edit and publish
an annual historical magazine devoted to the history,
biography, bibliography and genealogy of West Virgi-
nia; and to perform such other duties as may be assigned
to the division by the commissioner.

(b) With the advice and consent of the commission, in
addition to the duties above set forth, the division shall
determine the whereabouts of and require the return of
furnishings missing from the capitol building, includ-
ing, but not limited to, furnishings chosen or purchased
for the capitol by its architect, Cass Gilbert. No
furnishings from the capitol may be sold or disposed of
except under the direction of the director of surplus
state property pursuant to section three-a, article eight,
chapter five-a of this code. If furnishings originally
designated as capitol building furnishings have been
sold or otherwise disposed of without the requisite sale
procedures, such furnishings shall be returned to the
capitol and, upon presentation of proof of the amount
paid, the current owner shall be reimbursed for the cost
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of the furnishing less any appropriate depreciation or
wear and tear.

(c) With the advice and consent of the archives and
history commission, the commissioner shall appoint a
director of the archives and history division, who shall
have: (1) A bachelor’s degree in one of the social
sciences, or equivalent training and experience in the
fields of West Virginia history, history, historic preser-
vation, archaeology, or in records, library or archives
management; or (2) three years’ experience in adminis-
tration in the fields of West Virginia history, history,
historic preservation, archaeology, or in records, library
or archives management. Notwithstanding these quali-
fications, the person serving as the state historian and
archivist on the date of enactment of this article shall
be eligible for appointment as the director of the
archives and history division. The director of the
archives and history division shall serve as the state
historian and archivist.

(d) With the approval of the commissioner, the
director shall establish professional positions within the
division. The director shall employ the personnel within
these professional positions for the division.

(e) The director may promulgate rules and regula-
tions concerning the professional policies and functions
of the archives and history division, subject to the
approval of the archives and history commission.

§29-1-7a. Reestablishment of division of archives and
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history.

After having conducted a performance and fiscal
audit through its joint committee on government
operations, pursuant to section nine, article ten, chapter
four of this code, the Legislature hereby finds and
declares that the division of archives and history should
be continued and reestablished. Accordingly, notwith-
standing the provisions of section four, article ten,
chapter four of this code, the division of archives and
history shall continue to exist untii the first day of July,
one thousand nine hundred ninety-four.
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CHAPTER 44

(S. B. 453—By Senators Tonkovich, Mr. President, by request, and Harman)
[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section nine, article one,
chapter twenty-nine of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to changing the name of the West Virginia arts and
humanities commission to the West Virginia commission
on the arts.

Be it enacted by the Legislature of West Virginia:

That section nine, article one, chapter twenty-nine of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 1. DEPARTMENT OF CULTURE AND HISTORY.
§29-1-9. Commission on the arts.

The West Virginia arts and humanities commission
established by article seventeen, chapter twenty-nine of
this code shall hereafter be known as the commission on
the arts which is hereby created and which shall be
composed of fifteen appointed members.

The governor shall nominate, and by and with the
advice and consent of the Senate, appoint the members
of the commission for staggered terms of three years.
A person appointed to fill a vacaney shall be appointed
10 only for the remainder of that term. Each person
11 serving as a member of the West Virginia arts and
12  humanities commission, for a term which has not
13 expired on the effective date of this article, shall be
14 appointed by the governor without Senate confirmation
15 to the commission on the arts as one of the fifteen
16 appointed members, for the term ending the thirtieth
17 day of June in the year in which his term would expire
18 as a member of the West Virginia arts and humanities
19 council.

CO0-IS MO~

20 Effective the first day of July, one thousand nine
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hundred eighty-eight, no more than eight members may
be of the same political party. Members of the commis-
sion shall be appointed so as to fairly represent both
sexes, the ethnic and cultural diversity of the state and
the geographic regions of the state.

The commission shall elect one of its members
chairman. It shall meet at such time as shall be specified
by the chairman. Notice of each meeting shall be given
to each member by the chairman at least five days in
advance of the meeting. A majority of the members shall
constitute a quorum for the transaction of business. The
director of the arts and humanities division shall be an
ex officio nonvoting member of the commission and shall
serve as secretary. The director or a majority of the
members may also call a meeting upon such notice as
provided in this section.

Each member or ex officio member of the commission
shall serve without compensation, but shall be reim-
bursed for all reasonable and necessary expenses
actually incurred in the performance of his duties;
except that in the event the expenses are paid, or are
to be paid, by a third party, the member or ex officio
member, as the case may be, shall not be reimbursed
by the state.

Upon recommendation of the commissioner, the
governor may also appoint such officers of the state as
may be appropriate to serve on the commission as ex
officio nonvoting members.

The commission shall have the following powers:

(1) To advise the commissioner and the director of the
arts and humanities division concerning the accomplish-
ment of the purposes of that division and to establish a
state plan with respect thereto;

(2) To approve and distribute grants-in-aid and
awards from federal and state funds relating to the
purposes of the arts and humanities division;

(8) To request, accept or expend federal funds to
accomplish the purposes of the arts and humanities
division when federal law or regulations would prohibit
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the same by the commissioner or division director, but

would permit the same to be done by the commission
on the arts;

(4) To otherwise encourage and promote the purposes
of the arts and humanities division;

(5) To approve rules and regulations concerning the
professional policies and' funections of the division as

promulgated by the director of the arts and humanities
division; and

(6) To advise and consent to the appointment of the
director by the commissioner.

&

CHAPTER 45

(H. B. 4076—By Delegates Bradley and Love)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article one, chapter seven of the code of

West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated
section twelve, relating to authorizing counties to
establish curfews for juveniles and providing jurisdie-
tion for violations of county curfew laws; and the effect
of municipal ordinances.

Be it enacted by the Legislature of West Virginia:

That article one, chapter seven of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
twelve, to read as follows:

ARTICLE 1. COUNTY COMMISSIONS GENERALLY.
§7-1-12. Authority for establishing county curfews;

1
2
3
4

jurisdiction for violations.

In addition to all other powers and duties now
conferred by law upon county commissions, such
commissions are hereby authorized, by order duly
entered of record, to adopt an ordinance which estab-
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5 lishes a curfew for persons under eighteen years of age.

6 It shall be unlawful for any person under eighteen years

7 of age to violate any ordinance: Provided, That whenever

8 the county ordinance enacted hereunder conflicts with

9 that of any municipality, the municipal ordinance shall
10 prevail.

11 Any magistrate court, which shall have concurrent
12  jurisdiction with the circuit court, of a county which has
13 enacted an enforceable curfew ordinance may assume
14 jurisdiction of a juvenile charged with violation of such
15 ordinance and make any disposition thereof, which could
16 properly be made by a circuit eourt exercising its
17 juvenile jurisdiction, except that magistrate courts shall
18 have no jurisdiction to impose a sentence of confinement
19 for the violation of such laws.

CHAPTER 46

(Com. Sub. for H. B. 4580—By Delegates Southern and Williams)

(Passed March 10, 1988; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact section ten, article two,
chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
amend and reenact sections two and thirteen-a, article
twenty-six of said chapter, all relating to correspon-
dence, business, occupational and trade schools;
transferring jurisdiction of such schools offering
specialized associate degrees from the board of regents
to the state board; raising the amount required for a
surety bond for such schools; allowing such schools time
for corrective measures before a permit to operate can
be revoked; authorizing the board of education to
conduct on-site reviews to evaluate such schools;
excepting schools in this state with certain accreditation
as of the effective date of this section from such rules
except upon written student complaint; and defining
terms.

Be it enacted by the Legislature of West Virginia:
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That section ten, article two, chapter eighteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; and that sections two
and thirteen-a, article twenty-six of said chapter be amended
and reenacted, all to read as follows:

Article
2. Board of Education.
26. West Virginia Board of Regents.

ARTICLE 2. BOARD OF EDUCATION,.

§18-2-10. Permits required for correspondence, business,
occupational and trade schools; surety bonds
and fees; issuance, renewal and revocation of
permit; reports; rules and regulations; pe-
nalty and enforcement.

1 It shall be unlawful for any person representing a
2 correspondence, business, occupational or trade school
3 inside or outside this state to solicit, sell or offer to sell
4 courses of instruction to any resident of this state for
5 consideration or remuneration unless the school first
6 obtains a permit from the West Virginia board of
7 education in the manner and on the terms herein
8 prescribed.

9
10

The application for a permit shall be made on forms

to be furnished by the board, and a ten dollar fee shall

11  be required. The application shall be accompanied by a
12 surety bond in the penal sum of thirty-five thousand
13 dollars for any school which has its physical facilities
14 located in this state and which has operated in this state
15 for at least ten years. For any other school a surety bond
16 in the penal sum of not less than thirty-five thousand
17 dollars, but not more than one hundred thousand
18 dollars, shall be required, such amount to be determined
19 in accordance with the rules of the state board. Schools
20 with more than one campus within the state shall be
21 required to provide a bond for each of its campuses in
22 an amount equal to the bond required for its oldest
23 established campus in this state. The bond may be
24 continuous and shall be conditioned to provide indem-
25 nification to any student suffering loss as a result of any
26 fraud or misrepresentation used in procuring the
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student’s enrollment or failure of the school to meet
contractual obligations. The bond shall be given by the
school itself as a blanket bond covering all of its
representatives. The surety on any such bond may
cancel the same upon giving thirty days’ notice in
writing to the principal on said bond and to the state
board of education and thereafter shall be relieved of
liability for any breach of condition occurring after the
effective date of said cancellation. The ten dollar fee will
entitle a school to register up to two individual solicitors.
Additional solicitors may be registered by paying a five
dollar fee for each registration submitted.

A permit shall be valid for one year corresponding to
the effective date of the bond and, upon application,
accompanied by the required fee and the surety bond
as herein required, may be renewed. All fees collected
for the issuance or renewal of such permit shall be
deposited in the state treasury to the credit of the
general school fund.

The board may refuse a permit to any school if the
board finds that the school engages in practices which
are inconsistent with this section or with rules and
regulations issued pursuant thereto. A permit issued
hereunder, upon fifteen days’ notice and after a hearing,
if a hearing is requested by the school, may be sus-
pended or revoked by the board of education for fraud
or misrepresentation in soliciting or enrolling students,
for failure of the school to fulfill its contract with one
or more students who are residents of West Virginiza, or
for violation of or failure to comply with any provision
of this section or with any regulation of the state board
of education pertinent thereto. Prior to the board taking
any adverse action, including refusal, suspension or
revocation of a permit, the school shall be given
reasonabie opportunity to take corrective measures. Any
refusal, suspension or revocation of a permit, or any
other adverse action against a school, shall comply with
all constitutional provisions, including due process,
relating to the protection of property rights.

All correspondence, business, occupational or trade
schools which have been issued a permit shall make
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annual reports to the state board of education on forms
furnished by the board and shall provide such approp-
riate information as the board reasonably may require.
All correspondence, business, occupational or trade
schools which have been issued a permit shall furnish
to the West Virginia board of education a list of its
official representatives. Each school shall be issued a
certificate of identification by the state board of
education for each of its official representatives.

The issuance of a permit pursuant to this section does
not constitute approval or accreditation of any course or
school. No school nor any representative of a school shall
make any representation stating, asserting or implying
that a permit issued pursuant to this section constitutes
approval or accreditation by the state of West Virginia,
state board of education or any other department or
agency of the state.

The state board of education is hereby authorized to
adopt rules and conduct on-site reviews to evaluate
academic standards maintained by schools for the
awarding of certificates, diplomas and specialized
associate degrees, which standards may include currie-
ulum, personnel, facilities, materials and equipment:
Provided, That in the case of accredited correspondence,
business, occupational and trade schools under permit
on the effective date of this section, having their physical
facilities located in this state, and which are accredited
by the appropriate nationally recognized accrediting
agency or association approved by the United States
department of education, the acecrediting agency’s
standards, procedures and criteria shall be accepted as
meeting applicable laws, standards, rules and regula-
tions of the state board of education: Provided, however,
That the state board of education may authorize an
investigation of written student complaints alleging a
violation of this section, or state board rules or accred-
itation standards and may take appropriate action based
on the findings of such an investigation.

The state board of education is hereby ?.uthorize(_l to
adopt rules for the awarding of any specialized associate
degree: Provided, That nothing contained herein shall
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infringe upon the rights of accredited West Virginia
proprietary schools operating in West Virginia to confer
specialized associate degrees, diplomas or certificates
based on credit or clock hours in accordance with
standards of the appropriate nationally recognized
accrediting agency or association that is approved by the
United States department of education. For the pur-
poses of this section, schools that award specialized
associate degrees shall be defined as proprietary
vocational-technical institutions, and specialized asso-
ciate degrees shall mean degrees awarded by such
institutions pursuant to a program of not less than two
academic years.

The state board of education is hereby authorized to
adopt rules for the administration and enforcement of
the provisions of this section and shall establish an
advisory committee of not less than five owners or other
representatives of resident, privately owned correspon-
dence, business, occupational and trade schools.

A representative of any school violating any provision
of this section shall be guilty of a misdemeanor, and,
upon conviction thereof, shall be fined not more than two
hundred dollars per day of violation, not to exceed a
maximum of two thousand dollars per violation, or
imprisoned in the county jail not more than sixty days,
or both fined and imprisoned. No correspondence,
business, occupational or trade school shall maintain an
action in any court of this state to recover for services
rendered pursuant to a contract solicited by the school
if the school did not hold a valid permit at the time the
contract was signed by any of the parties thereto. The
attorney general or any county prosecuting attorney, at
the request of the state board of education or upon his
or her own motion, may bring any appropriate action
or proceeding in any court of competent jurisdiction for
the enforcement of the provisions of this section relating
to permits, bonds and sureties.

ARTICLE 26. WEST VIRGINIA BOARD OF REGENTS.

§18-26-2. Definitions.
§18-26-13a. Accreditation of institutions of higher education; standards for

degrees,
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§18-26-2. Definitions.

Notwithstanding the provisions of section one, article
one of this chapter, the following words when used in
this article shall have the meaning hereafter ascribed

to them unless the context clearly indicates a different
meaning:

(a) The term “board” shall mean the West Virginia
board of regents.

(b) The term “state colleges” shall mean Bluefield
State College, Concord College, Fairmont State College,
Glenville State College, Shepherd College, West Liberty
State College, West Virginia Institute of Technology,
West Virginia State College, West Virginia School of
Osteopathie Medicine and any state community college
or other state institution of higher education which may

hereafter be established and not designated as a
“university.”

(c) The term “state college” shall mean one of the state
colleges.

{d) The.terms “state universities” and “universities”
shall mean Marshall University and West Virginia
University and any other state institution of higher
education which may hereafter be established and
designated as a “university.”

(e) The terms “state university” and “university” shall
mean one of the state universities.

(f) The term “community college” shall mean any
institution of higher education which has been desig-
nated as a community college by the West Virginia

board of regents under the provisions of section thirteen-
b of this article.

(2) The term “higher educational institution” shall
mean any institution as defined by sections 401(f), (g),
(h) of the Federal Higher Education Facilities Act of
1963, as amended.

§18-26-13a. Accreditation of institutions of higher educa-

tion; standards for degrees.
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The West Virginia board of regents shall make rules
and regulations for the accreditation of all colleges,
universities and other institutions of higher education in
the state, and shall determine the minimum standards
for the conferring of degrees, with the exception of
specialized associate degrees awarded by proprietary
vocational-technical institutions pursuant to section ten,
article two of this chapter. No institution of higher
educational status may confer any degree on any basis
of work or merit below the minimum standards pres-
cribed by the West Virginia board of regents. Nothing
contained herein shall infringe upon the rights, includ-
ing rights to award degrees, granted to any institution
by charter given according to law, or by actions of the
West Virginia board of regents, previous to the adoption
of this section: Provided, That such right granted to a
private, proprietary correspondence, business, occupa-
tional or trade school shall be deemed as granted by the
state board of education, which shall regulate such
schools pursuant to the provision of section ten, article
two of this chapter.

No charter or other instrument containing the right
to confer degrees of higher educational status, with the
exception of specialized associate degrees awarded by
proprietary vocational-technical institutions pursuant to
section ten, article two of this chapter, shall be granted
by the state of West Virginia to any institution,
association or organization within the state, nor shall
any such degree be awarded until the condition of
conferring such degree has first been approved in
writing by the West Virginia board of regents.

CHAPTER 47

{S. B. 283—By Senators Lucht and Burdetts)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article two, chapter eighteen of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
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section thirteen-f; to amend and reenact section five,
article twenty of said chapter; to amend and reenact
section four, article four, chapter twenty-five of said
code; to amend and reenact sections one and five, article
one, chapter twenty-eight of said code; to amend and
reenact section ten, article three, chapter twenty-eight
of said code; to amend and reenact section four, article
thirteen, chapter sixty-two of said code, all relating to
education of institutionalized school-age juveniles within
facilities operated by the department of corrections;
providing for administration and provision of such
services; requiring the department of education to
designate a director of educational services for
institutionalized juveniles who shall hire a principal or
lead teacher for each facility and institution; requiring
state department of education to provide educational
services now the responsibility of employees of depart-
ment of corrections; permitting qualified educational
personnel of correctional facilities to become school
personnel of the state department of education; transfer-
ring funds for such educational services from the
department of corrections to the department of educa-
tion; and making consequential changes in certain
statutes relating to the departments of education and

corrections to reflect changes caused by this transfer of
responsibility.

Be it enacted by the Legislature of West Virginia:

That article two, chapter eighteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section thirteenf; that section five, article twenty, chapter
eighteen of said code be amended and reenacted; that section
four, article four, chapter twenty-five of said code be amended
and reenacted; that sections one and five, article one, chapter
twenty-eight of said code be amended and reenacted; that
section ten, article three, chapter twenty-eight of said code be
amended and reenacted; and that section four, article thirteen,
chapter sixty-two of said code be amended and reenacted, all
to read as follows:

Chapter
18. Eduecation.
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25. Department of Corrections.
28. State Correctional and Penal Institutions.
62. Criminal Procedure.

Article

CHAPTER 18. EDUCATION.

2. State Board of Education,
20. Education of Exceptional Children.

ARTICLE 2. STATE BOARD OF EDUCATION.
§18-2-13f. Responsibility for administration and provision
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of educational services in state correctional
institutions.

The state board is responsible for the administration
of programs for the education of all institutionalized
school-age juveniles within facilities operated by the
department of corrections. School-age juvenile means in
this article any individual who would, if not institution-
alized, be entitled to attend the public schools in
accordance with (1) section five, article two of this
chapter; (2) sections fifteen and eighteen, article five of
this chapter; or (3) section one, article twenty of this
chapter. To strengthen the administration of educational
programs, there shall be: (1) A full-time principal or
lead teacher at each department of corrections facility
having any school-age juveniles and (2) a full-time
director of educational services for institutionalized
school-age juveniles employed by the department of
education. Such principal or lead teacher shall be
employed by and responsible to the director of educa-
tional services.

Classroom ieachers and other school personnel shall
be hired and provided as necessary to ail institutional-
ized juveniles by the state department of education to
the extent necessary to provide adequate and approp-
riate educational opportunity. Adequate and approp-
riate educational opportunity requires education servi-
ces for institutionalized school-age juveniles on a twelve-
month basis, excepting only normal school holidays and
those additional days determined by the state board of
education in consultation with the appropriate depart-
ment head to be necessary. School personnel shall be
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responsible to the principal or lead teacher while
providing educational services but shall comply with
rules established by the department of corrections to
ensure security and safety in the facility. Educational
personnel employed at and by correctional facilities and
institutions shall be permitted to transfer to comparable
positions as school personnel of the state department of
education if those personnel meet the qualifications
established for those positions by the state department
of education. The daily rate of pay of educational
personnel employed by the state department of educa-
tion shall be equivalent to the daily rate of pay of the
comparable position in the public schools of the county
where the institution is located.

There shall be a separate line item account of the
budget of the state department of education for the
education of institutionalized school-age juveniles. All
money that the Legislature may annually appropriate
for that purpose shall be placed into this account. This
account shall be used solely for the education of such
juveniles. Money for education of juveniles in the
department of corrections shall be deposited in that
account and accounted for separately.

ARTICLE 20. EDUCATION OF EXCEPTIONAL CHILDREN.
§18-20-5. Powers and duties of state superintendent.

1

2
3
4
5
6
7
8

The state superintendent of schools shall have power
to organize, promote, administer and be responsible for:

(1) Stimulating and assisting county boards of educa-
tion in establishing, organizing and maintaining special
schools, classes, regular class programs, home-teaching
and visiting-teacher services.

(2) Cooperating with all other public and private
agencies engaged in relieving, caring for, curing,
educating and rehabilitating exceptional children, and
in helping coordinate the services of such agencies.

(3) Preparing the necessary rules, regulations, for-
mula for distribution of available appropriated funds,
reporting forms and procedures necessary to define
minimum standards in providing suitable facilities for
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education of exceptional children and ensuring the
employment, certification and approval of qualified
teachers and therapists subject to approval by the state
board of education.

(4) Receiving from county boards of education their
applications, annual reports and claims for reimburse-
ment from such moneys as are appropriated by the
Legislature, auditing such claims and preparing
vouchers to reimburse said counties the amounts
reimbursable to them.

(5) Assuring that all exceptional children in the state,
including children in mental health facilities, residential
institutions, private schools, and correctional facilities as
provided in section thirteen-f, article two, chapter
eighteen of this code, receive an education in accordance
with state and federal laws.

(6) Performing such other duties and assuming such
other responsibilities in connection with this program as
may be needed.

(7) Nothing herein contained shall be construed to
prevent any county board of education from establishing
and maintaining special schools, classes, regular class
programs, home-teaching or visiting-teacher services
out of funds available from local revenue.

CHAPTER 25. DEPARTMENT OF CORRECTIONS.
ARTICLE 4, CENTERS FOR HOUSING YOUTHFUL MALE LAW

OFFENDERS.

§25-4-4. Superintendent.
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Each center shall be under the direction of a super-
intendent, who shall have the minimum qualification of
a college degree with a major in sociology or a related
field and be trained and experienced in dealing with
youths. He shall be paid an annual salary to be fixed
by the commissioner of corrections.

At each center the superintendent shall provide a
training program which shall include the following four
separate, well-integrated components: (1) Work pro-
gram; (2) educational program in accordance with
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section thirteen-f, article two, chapter eighteen of this

code; (3) recreational program; and (4) individual and
group counseling.

CHAPTER 28. STATE CORRECTIONAL
AND PENAL INSTITUTIONS.

Article

1. Commitment of Youthful Male Offenders.
8. Industrial Home of Youth.

ARTICLE 1. COMMITMENT OF YOUTHFUL MALE OFFENDERS.

§28-1-1. Care of youthful male offenders.
§28-1-5. Rules and regulations.

§28-1-1. Care of youthful male offenders.
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The state commissioner of corrections shall be
charged with the care, training and reformation of male
youths of the state committed to his custody. Education
of the male youths is subject to the provisions of section
thirteen-f, article two, chapter eighteen of this code. All
state facilities and institutions for such purpose shall be
managed and controlled as prescribed in article one,
chapter twenty-five of this code.

§28-1-5. Rules and regulations.
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The state commissioner of corrections shall have
authority to make such rules and regulations for the
management and government of the facilities for
youthful offenders under his control, and the instruction,
discipline, training, employment and disposition of the
boys and their transportation to and from the various
facilities, subject to section thirteen-f, article two,
chapter eighteen of this code, as the commissioner may
deem proper.

ARTICLE 3. INDUSTRIAL HOME FOR YOUTH.
§28-3-10. Rules and regulations.

Qb OO DD

The state commissioner of corrections may make such
.rules and regulations for the management and govern-
ment of the industrial home, and the instruction,
discipline, training, employment and disposition of the
youth of the home, and their transportation to and from
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the home, subject to section thirteen-f, article two,
chapter eighteen of this code, as the commissioner may
deem proper.

CHAPTER 62. CRIMINAL PROCEDURE.

ARTICLE 13. CORRECTIONS MANAGEMENT.

§62-13-4. Powers and duties of commissioner or director
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generally; compensation and funds of
inmates.

To acecomplish the purposes of this article, the
commissioner (or the director of corrections manage-
ment if one is appointed) shall:

(a) Exercise general supervision over the administra-
tion of the institutions under the jurisdiction of the
department;

(b) Establish separate subdivisions, to be headed by
deputy directors, of adult services, youth services, and
other subdivisions as he deems advisable, which may be
headed by the same or different deputy directors, which
said deputy directors must be graduates of an accre-
dited college or university with a degree in sociology,
psychology, social science or a related field;

(c) Establish rules and regulations in writing govern-
ing all subdivisions and institutions within the
department;

(d) Establish an in-service training program for
personnel of the department;

(e) Classify the institutions of the department, varying
according to such factors as security features, program,
age and sex of inmates, physical stature or size,
character of inmates;

(f) Establish a system of classification of inmates,
through a reception and examination procedure, and in
each institution a classification committee and proce-
dure for assignment of inmates within the programs of
the institution;

(g) Cooperate with the department of education in
providing for the education of inmates in all institutions
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within the department, subject to section thirteen-f,
article two, chapter eighteen of this code;

(h) Supervise the treatment, custody and discipline of

all inmates and the maintenance of the institutions and
their industries;

(i) Establish a system of compensation for inmates of
the correctional institutions of the state who perform
good and satisfactory work either within the industrial
program or in the servicing and maintenance of the
correctional institutions or any other institutions or
camps within the state. The commissioner (or the
director, with the approval of the commissioner) may
establish a graduated scale of compensation to be paid
to inmates in accordance with their skill in industry.

The principal officer of any correctional institution, on
request of an inmate, may expend up to one half of the
money so earned by such inmate on behalf of the family
of such inmate. The remainder of the money so earned,
after deducting amounts expended as aforesaid, shall be
accumulated to the credit of the inmate and be paid to
the inmate at such times as may be prescribed by such
rules and regulations. Such funds so accumulated on
behalf of inmates shall be held by the principal officer

of each institution, under a bond approved by the
attorney general."

The accumulation of such total funds, not necessary
for current distribution, shall be invested, with the
approval of the commissioner or as appropriate, the
director through the West Virginia municipal bond
commission, in short term bonds or treasury certificates
or equivalent of the United States. Bonds and certifi-
cates so purchased shall remain in the custody of the
state treasurer. The earnings from investments so made
shall be reported to the principal officer of each
institution from time to time, as earned, and shall be
credited to the respective accounts of such institutions
by the commission.

When such earnings are transferred to the respective
institutions, they shall be credited by the principal
officer to the credit of and for the benefit of the inmates’
activities account.
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CHAPTER 48

(S. B. 125—By Senators Burdette and Tonkovich, Mr. President)

[Passed February 4, 1988; in effect from passage. Approved by the Governor.]

AN ACT to amend article nine-a, chapter eighteen of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section thirteen-a, relating to school finance; providing
for an allowance for levy rate reduction for certain
counties with excess school levies greater than ninety
percent; and providing that the section take effect upon
approval of the uniform school funding amendment.

Be it enacted by the Legislature of West Virginia:

That article nine-a, chapter eighteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section thirteen-a, to read as follows:

ARTICLE 9A. PUBLIC SCHOOL SUPPORT.

§18-9A-13a. Allowance for levy rate reduction under
uniform school funding amendment.

(a) Any county which has a local excess levy for
schools authorized by sections one and ten, article ten
of the constitution of the state of West Virginia which
is at a rate greater than ninety percent, approved by the
voters of the county prior to the fifth day of March, one
thousand nine hundred eighty-eight, and in effect on the
first day of July, one thousand nine hundred eighty-
eight, shall receive a foundation allowance for levy rate
reduction in each fiscal year in which the amount for
which tax liens attach pursuant to the uniform levy
imposed by section one-d, article ten of the constitution
is less than the lesser of the amounts computed pursuant
to subsection (b) of this section.

(b) The state board shall compute for each county
with such expired levy the amount for which a tax lien
for the local excess levy for schools attaches in the year
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17 in which said local excess levy expires. Such calculation
18 shall be based on a sixty percent assessment of the value
19 of property subject to ad valorem taxation. In each tax
20 year subsequent to such expiration, the state board shall
21 compute the amount for which a tax lien would attach
22  on the first day of July of the then current year based
23 on the rate of local excess levy for schools that was
24 replaced by the uniform excess levy for schools in
25

accordance with section one-d, article ten of the state
26 constitution.

27 (c) The foundation allowance for levy rate reduction
28 shall be equal to the difference between the amount
29 which would be realized by the ninety percent uniform
30

levy and the lesser of the two amounts calculated
31 pursuant to subsection (b) of this section.

32 (d) The provisioris of this section shall be null, void
33 and of no effect should the “Uniform School Funding

34 Amendment” fail to be approved by the voters of this
35 state.

CHAPTER 49

(S. B. 698—By Senator Jones)

[Passed March 12, 1988; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article twelve-b,
chapter eighteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to-the board of regents’ authorization to issue revenue
bonds for certain capital improvements and the pay-
ment of relocation costs to those displaced by the
acquisition of real property for board projects.

Be it enacted by the Legislature of West Virginia:

That section one, article twelve-b, chapter eig‘hteep of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:
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ARTICLE 12B. REVENUE BONDS FOR STATE INSTITUTIONS OF

HIGHER EDUCATION — CAPITAL IMPROVE-
MENTS ON SYSTEM BASIS.

§18-12B-1. Board of regents authorized to issue revenue
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bonds for certain capital improvements;
payment of relocation costs.

The West Virginia board of regents shall have
authority, as provided in this article, to issue revenue
bonds of the state from time to time, either to finance
the cost of major renovations, repairs and safety
upgrading and providing new capital improvements
consisting of facilities, buildings and structures, for
those state institutions of higher education as deter-
mined by resolution of the board of regents, including
any college, university or community college under its
supervision, management and control, or to refund, at
the discretion of the board of regents, bonds issued and
outstanding under and pursuant to the provisions of this
article or article eleven-b of this chapter, or both. Such
major renovations, repairs and safety upgrading and
capital improvements may, in each case, include land
for current or future use in connection therewith and
equipment and machinery and other similar items
essential or convenient in connection with the foregoing
but shall not include such items as books, fuel, supplies
or other items which are customarily deemed to result
in a current operating charge. The principal of, interest
and redemption premium, if any, on such bonds shall
be payable solely from the special fund herein provided
for such payment. The costs of any such major renova-
tions, repairs and safety upgrading and capital improve-
ments shall include the cost of acquisition of land, the
construction and acquisition of any such major renova-
tions, repairs and safety upgrading and capital improve-
ments and equipment and machinery therefor, and the
provision of roads, utilities, and other services necessary,
appurtenant or incidental to the foregoing; and shall
also include all other charges or expenses necessary,
appurtenant or incidental to the construction, acquisi-
tion, and financing including, but not limited to, debt
service reserve requirements and capitalized interest,
and placing in operation of any such major renovations,
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repairs and safety upgrading and capital improvements:
Provided, That from time to time but not later than the
first day of March, one thousand nine hundred seventy-
eight, the board shall issue and sell bonds pursuant to
this article in an amount which, when combined with
cash available under the provisions of section two of this
article, will be sufficient to finance the costs of the
following purposes and projects:

(1) Refunding of all bonds issued and outstanding

under and pursuant to the provisions of article eleven-
b of this chapter;

(2) A building to house the music, arts and theatre
programs at Shepherd College, at a cost not to exceed
two million five hundred thousand dollars;

(3) A field house at West Liberty State College at a

cost not to exceed two million seven hundred thousand
dollars;

(4) A shop and laboratory building at West Virginia
State College at a cost not to exceed two million six
hundred thousand dollars;

(6) A multipurpose physical education facility at

Marshall University, at a cost not to exceed eighteen
million dollars;

(6) A new football stadium at West Virginia Univer-
sity (at a different location than the existing stadium)
at a cost not to exceed