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CHAPTER 177

(S. B. 388—By Senators Tomblin, Mr. President, and Buckalew)
[By Request of the Executive]

[Passed March 12, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact article seventeen, chapter twenty-
seven of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to prohibiting
housing discrimination against individuals with disabilities;
amending definitions and defining group residential homes;
eliminating special zoning requirements for group residential
facilities and group residential homes; eliminating the
complaint process for residents of a contiguous area of a
zoning district in which a group residential facility is located;

and providing that group residential homes are not subject to
licensure.

Be it enacted by the Legislature of West Virginia:

That article seventeen, chapter twenty-seven of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 17. GROUP RESIDENTIAL FACILITIES.

§27-17-1. Definitions.
§27-17-2. Permitted use of group residential facilities; restrictions.
§27-17-3. License from director of health; application; regulations;

revocation.

§27-17-4. Exclusion by private agreement void.

§27-17-1. Definitions.

DO OO-NANELWN -

(a) "Developmental disability" means a chronic
disability of a person which: (1) Is attributable to a mental
or physical impairment or combination of mental and
physical impairments; (2) is likely to continue
indefinitely; (3) results in substantial functional limitations
in self-direction, capacity for independent living or
economic self-sufficiency; and (4) reflects the person's
need for a combination and sequence of special,
interdisciplinary or generic care, treatment or other
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10
11

12
13
14
15
16
17

services which are of lifelong or extended duration and
are individually planned and coordinated.

(b) "Behavioral disability" means a disability of a
person which: (1) Is attributable to severe or persistent
mental illness, emotional disorder or chemical
dependency; and (2) results in substantial functional
limitations in self-direction, capacity for independent
living or economic self-sufficiency.

(c) "Group residential facility” means a facility which
is owned or leased by a behavioral health service provider
and which: (1) Provides residential services and
supervision for individuals who are developmentally
disabled or behaviorally disabled; (2) is occupied as a
residence by not more than eight individuals who are
developmentally disabled and not more than three
supervisors, or is occupied as a residence by not more than
twelve individuals who are behaviorally disabled and not
more than three supervisors; (3) is licensed by the
department of health or the division of human services;
and (4) complies with the state fire commission for
residential facilities.

(d) "Group residential home" means a building own
or leased by developmentally disabled or behavior
disabled persons for purposes of establishing a perso
residence. A behavioral health service provider may
lease a building to such persons if the provider
providing services to the persons without a license
provided for in this article.

§27-17-2. Permitted use of group residential facilities;

Co~NANEBWN—

restrictions.

Both a group residential facility and a group
residential home shall be a permitted residential use of
property for the purposes of zoning and shall be a
permitted use in all zones or districts. No county
commission, governing board of a municipality or
planning commission shall require a group residential
facility, its owner or operator, to obtain a conditional use
permit, special use permit, special exception or variance
for location of such facility in any zone or district.

§27-17-3. License from director of health; application;

regulations; revocation.
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(a) No group residential facility shall be established,
maintained or operated unless a license therefor shall be
first obtained from the director of health, except that a
group residential facility for behaviorally disabled
Juveniles shall be deemed to satisfy all requirements of this
section by obtaining a license from the commissioner of
human services. The application for such license shall
contain such data and facts as the director may require.
The director may promulgate reasonable regulations for
the conduct of such facilities, including, but not limited to,
a statement of the rights of patients in group residential
facilities for the mentally and physically impaired to
ensure the adequate care and supervision of such patients,
and shall have the authority to investigate and inspect any
such facility, and may revoke the license of any such
facility for good cause after notice and hearing.

(b) A group residential home is not required to obtain
a license from the director of health.

§27-17-4. Exclusion by private agreement void.

CoodwnbdN—

Any restriction, reservation, condition, exception
or covenant in any subdivision plan, deed, or other
instrument of or pertaining to the transfer, sale, lease or
use of property which would permit residential use of
property but prohibit the use of such property as a group
residential facility or group residential home shall, to the
extent of such prohibition, be void as against the public
policy of this state and shall be given no legal or equitable
force or effect.

o
CHAPTER 178

(H. B. 4545—By Delegates Amores, Rowe, Fleischauer, Trump,
Johnson, Faircloth and Mahan)

(Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two, three, four, five, six,
eight, nine, thirteen and sixteen, article eleven, chapter five of
the code of West Virginia, one thousand nine hundred thirty-
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one, as amended; and to further amend said article by adding
thereto a new section, designated section twenty, all relating
to the West Virginia human rights act; establishing public
policy; defining terms; continuing the human rights
commission; providing for appointment and composition of
members; providing for organization and administration of
commission; describing commission’s authority and
responsibilities; defining unlawful discriminatory practices;
establishing exclusiveness of remedies and exceptions;
issuance of notice of a right to sue; injunctions of
discriminatory practices; exemption of certain records;
establishing a civil action by attorney general; and providing
for civil and criminal penalties.

Be it enacted by the Legislature of West Virginia:

That sections two, three, four, five, six, eight, nine, thirteen
and sixteen, article eleven, chapter five of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted; and that said article be further amended
by adding thereto a new section, designated section twenty, all to
read as follows:

ARTICLE 11. HUMAN RIGHTS COMMISSION.

§5-11-2. Declaration of policy.

§5-11-3. Definitions.

§5-11-4.  Human rights commission continued; status, powers and objects.

§5-11-5. Composition; appointment, terms and oath of members;
compensation and expenses.

§5-11-6. Commission organization and personnel; executive director;
offices; meetings; quorum; expenses of personnel.

§5-11-8. Commission powers. functions; services.

§5-11-9.  Unlawful discriminatory practices.

§5-11-13. Exclusiveness of remedy; exceptions.

§5-11-16. Certain records exempt.

§5-11-20. Violations of human rights; civil action by attorney general.

§5-11-2. Declaration of policy.

1 It is the public policy of the state of West Virginia to
2 provide all of its citizens equal opportunity for
3 employment, equal access to places of public
4 accommodations, and equal opportunity in the sale,
5 purchase, lease, rental and financing of housing
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accommodations or real property. Equal opportunity in
the areas of employment and public accommodations is
hereby declared to be a human right or civil right of all
persons without regard to race, religion, color, national
origin, amcestry, sex, age, blindness or disability. Equal
opportunity in housing accommodations or real property
is hereby declared to be a human right or civil right of all
persons without regard to race, religion, color, national
origin, ancestry, sex, blindness, disability or familial status.

The denial of these rights to properly qualified
persons by reason of race, religion, color, national origin,
ancestry, sex, age, blindness, disability or familial status is
contrary to the principles of freedom and equality of
opportunity and is destructive to a free and democratic
society.

§5-11-3. Definitions.

B0 by -

11
12
13
14
15
16
17

18
19
20

When used in this article:

(a) The term “person” means one oOr more
individuals, partnerships, associations, organizations,
corporations, labor organizations, cooperatives, legal
representatives, trustees, trustees in bankruptcy, receivers
and other organized groups of persons;

(b) The term “commission” means the West Virginia
human rights commission;

(¢) The term “director” means the executive director
of the commission;

(d) The term “employer” means the state, or any
political subdivision thereof, and any person employing
twelve or more persons within the state for twenty or more
calendar weeks in the calendar year in which the act of
discrimination allegedly took place or the preceding
calendar year: Provided, That such terms shall not be
taken, understood or construed to include a private club;

(e) The term “employee” shall not include any
individual employed by his or her parents, spouse or
child;
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21
22
23
24
25
26

27
28
29
30
31
32

33
34
35
36
37

38
39
40

41

42
43
44
as
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(f) The term *“labor organization” includes any
organization which exists for the purpose, in whole or in
part, of collective bargaining or of dealing with employers
concerning grievances, terms or conditions of
employment or for other mutual aid or protection in
relation to employment;

(g) The term “employment agency” includes any
person undertaking, with or without compensation, to
procure, recruit, refer or place employees. A newspaper
engaged in the activity of advertising in the normal course
of its business shall not be deemed to be an employment
agency;

(h) The term “discriminate” or “discrimination”
means to exclude from, or fail or refuse to extend to, a
person equal opportunities because of race, religion, color,
national origin, ancestry, sex, age, blindness, disability or
familial status and includes to separate or segregate;

(i) The term “unlawful discriminatory practices”
includes only those practices specified in section nine of
this article;

(j) The term “place of public accommodations”
means any establishment or person, as defined herein,
including the state, or any political or civil subdivision
thereof, which offers its services, goods, facilities or
accommodations to the general public, but shall not
include any accommodations which are in their nature
private. To the extent that any penitentiary, correctional
facility, detention center, regional jail or county jail is a
place of public accommodation, the rights, remedies and
requirements provided by this article for any violation of
subdivision (6), section nine of this article shall not apply
to any person other than: (1) Any person employed at a
penitentiary, correctional facility, detention center,
regional jail or county jail; (2) any person employed by a
law-enforcement agency; or (3) any person visiting any
such employee or visiting any person detained in custody
at such facility;

(k) The term “age” means the age of forty or above;
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(1) For the purpose of this article, a person shall be
considered to be blind only if his central visual acuity
does not exceed twenty/two hundred in the better eye with
correcting lenses, or if his visual acuity is greater than
twenty/two hundred but is occasioned by a limitation in
the fields of vision such that the widest diameter of the
visual field subtends an angle no greater than twenty
degrees; and

(m) The term “disability” means:

(1) A mental or physical impairment which
substantially limits one or more of such person’s major
life activities. The term “major life activities” includes
functions such as caring for one’s self, performing
manual tasks, walking, seeing, hearing, speaking,
breathing, learning and working;

(2) A record of such impairment; or
(3) Being regarded as having such an impairment.

For the purposes of this article, this term does not
include persons whose current use of or addiction to
alcohol or drugs prevents such persons from performing
the duties of the job in question or whose employment, by
reason of such current alcohol or drug abuse, would
constitute a direct threat to property or the safety of
others.

#§5-11-4. Human rights commission continued; status, powers
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and objects.

The West Virginia human rights commission,
heretofore created, is hereby continued. The commission
shall have the power and authority and shall perform the
functions and services as in this article prescribed and as
otherwise provided by law. The commission shall
encourage and endeavor to bring about mutual
understanding and respect among all racial, religious and
ethnic groups within the state and shall strive to eliminate
all discrimination in employment and places of public

*Clerk’s Note: This section was also amended by SB 537 (Chapter
261), which passed prior to this act.
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accommodations by virtue of race, religion, color, national
origin, ancestry, sex, age, blindness or disability and shall
strive to eliminate all discrimination in the sale, purchase,
lease, rental or financing of housing and other real
property by virtue of race, religion, color, national origin,
ancestry, sex, blindness, disability or familial status.

Pursuant to the provisions of article ten, chapter four
of this code, the West Virginia human rights commission
shall continue to exist until the first day of July, two
thousand.

§5-11-5. Composition; appointment, terms and oath of
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members; compensation and expenses.

The commission shall be composed of nine members,
all residents and citizens of the state of West Virginia and
broadly representative of the several racial, religious and
ethnic groups residing within the state, to be appointed by
the governor, by and with the advice and consent of the
Senate. Not more than five members of the commission
shall be members of the same political party and at least
one member, but not more than three members, shall be
from any one congressional district.

Members of the commission shall be appointed for
terms of three years commencing on the first day of July
of the year of their appointments, except that the nine
members first appointed hereunder shall be appointed for
terms of from one to three years, respectively, so that the
terms of three members of the commission will expire on
the thirtieth day of June of each succeeding year
thereafter. Upon the expiration of the initial terms, all
subsequent appointments shall be for terms of three years
each, except that appointments to fill vacancies shall be for
the unexpired term thereof. Members shall be eligible for
reappointment. Before assuming and performing any
duties as a member of the commission, each commission
member shall take and subscribe to the official oath
prescribed by section 5, article IV of the constitution of
West Virginia, which executed oath shall be filed in the
office of the secretary of state.

The members of the commission shall not receive a

salary, but each appointed member shall be paid fifty
dollars per diem for actual time spent in the performance
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of duties under this article and shall be reimbursed for
actual and necessary expenses incident to the performance
of their duties, upon presentation of an itemized and
sworn statement thereof. The foregoing per diem and
reimbursement for actual and necessary expenses shall be
paid from appropriations made by the Legislature to the
commission.

§5-11-6. Commission organization and personnel; execu-
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tive director; offices; meetings; quorum; expens-
es of personnel.

As soon as practical after the first day of July of each
year, the governor shall call a meeting of the commission
to be convened at the state capitol. The commission shall
at such meeting organize by electing one of its members
as chairperson of the commission and one as vice
chairperson thereof for a term of one year or until their
successors are elected and qualified. At such meeting the
commission shall also elect from its membership such
other officers as may be found necessary and proper for
its effective organization.

The governor shall, by and with the advice and consent
of the Senate, appoint an executive director to serve at his
or her will and pleasure. The executive director shall serve
as secretary of the commission. The executive director
shall have a college degree. He or she shall be selected
with particular reference to his or her training, experience
and qualifications for the position and shall be paid an
annual salary, payable in monthly installments, from any
appropriations made therefor. The commission, upon
recommendation of the executive director and in
accordance with the requirements of the civil service law,
may employ such personnel as may be necessary for the
effective and orderly performance of the functions and
services of the commission. The commission shall employ
an administrative law judge who shall be an attorney, duly
licensed to practice law in the state of West Virginia, for
the conduct of the public hearings authorized in
subdivision (3), subsection (d), section eight of this article.

The commission shall equip and maintain its offices at
the state capitol and shall hold its annual organizational
meeting there. The commission may hold other meetings
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during the year at such times and places within the state as
may be found necessary and may maintain one branch
office within the state as determined by the commission to
be necessary for the effective and orderly performance of
the functions and services of the commission. Any five
members of the commission shall constitute a quorum for
the transaction of business. Minutes of its meetings shall
be kept by its secretary.

The executive director and other commission
personnel shall be reimbursed for necessary and
reasonable travel and subsistence expenses actually
incurred in the performance of commission services upon
presentation of properly verified expense accounts as
prescribed by law.

§5-11-8. Commission powers; functions; services.
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The commission is hereby authorized and empowered:

(a) To cooperate and work with federal, state and local
government officers, units, activities and agencies in the
promotion and attainment of more harmonious
understanding and greater equality of rights between and
among all racial, religious and ethnic groups in this state;

(b) To enlist the cooperation of racial, religious and
ethnic units, community and civic organizations, industrial
and labor organizations and other identifiable groups of
the state in programs and campaigns devoted to the
advancement of tolerance, understanding and the equal
protection of the laws of all groups and peoples;

(¢) To receive, investigate and pass upon complaints
alleging discrimination in employment or places of public
accommodations, because of race, religion, color, national
origin, ancestry, sex, age, blindness or disability, and
complaints alleging discrimination in the sale, purchase,
lease, rental and financing of housing accommodations or
real property because of race, religion, color, national
origin, ancestry, sex, blindness, disability or familial status,
and to initiate its own consideration of any situations,
circumstances or problems, including therein any racial,
religious or ethnic group tensions, prejudice, disorder or
discrimination reported or existing within the state relating
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to employment, places of public accommodations,
housing accommodations and real property;

(d) To hold and conduct public and private hearings,
in the county where the respondent resides or transacts
business or where agreed to by the parties or where the
acts complained of occurred, on complaints, matters and
questions before the commission and, in connection
therewith, relating to discrimination in employment or
places of public accommodations, housing
accommodations or real property and during the
investigation of any formal complaint before the
commission relating to employment, places of public
accommodations, housing accommodations or real
property to:

(1) Issue subpoenas and subpoenas duces tecumn upon
the approval of the executive director or the chairperson
of the commission; administer oaths; take the testimony of
any person under oath; and make reimbursement for
travel and other reasonable and necessary expenses in
connection with such attendance;

(2) Furnish copies of public hearing records to parties
involved therein upon their payment of the reasonable
costs thereof to the commission;

(3) Delegate to an administrative law judge who shall
be an attorney, duly licensed to practice law in West
Virginia, the power and authority to hold and conduct
hearings, as herein provided, to determine all questions of
fact and law presented during the hearing and to render a
final decision on the merits of the complaint, subject to the
review of the commission as hereinafter set forth.

Any respondent or complainant who shall feel
aggrieved at any final action of an administrative law
judge shall file a written notice of appeal with the
commission by serving such notice on the executive
director and upon all other parties within thirty days after
receipt of the administrative law judge's decision. The
commission shall limit its review upon such appeals to
whether the administrative law judge’s decision is:

(A) In conformity with the constitution and the laws of
the state and the United States;
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(B) Within the commission’s statutory jurisdiction or
authority;

(C) Made in accordance with procedures required by
law or established by appropriate rules of the commission;

(D) Supported by substantial evidence on the whole
record; or

(E) Not arbitrary, capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion.

(4) To enter into conciliation agreements and consent
orders.

Each conciliation agreement shall include provisions
requiring the respondent to refrain from the commission
of unlawful discriminatory practices in the future and shall
contain such further provisions as may be agreed upon by
the commission and the respondent.

If the respondent and the commission agree upon
conciliation terms, the commission shall serve upon the
complainant a copy of the proposed conciliation
agreement. If the complainant agrees to the terms of the
agreement or fails to object to such terms within fifteen
days after its service upon him or her, the commission
shall issue an order embodying such conciliation
agreement. If the complainant objects to the agreement,
he or she shall serve a specification of his or her
objections upon the commission within such period.
Unless such objections are met or withdrawn within ten
days after service thereof, the commission shall notice the
complaint for hearing.

Notwithstanding any other provisions of this section,
the commission may, where it finds the terms of the
conciliation agreement to be in the public interest, execute
such agreement, and limit the hearing to the objections of
the complainant.

If a conciliation agreement is entered into, the

commission shall serve a copy of the order embodying
such agreement upon all parties to the proceeding.

Not later than one year from the date of a conciliation
agreement, the commission shall investigate whether the
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respondent is complying with the terms of such
agreement. Upon a finding of noncompliance, the
commission shall take appropriate action to assure
compliance;

(5) To apply to the circuit court of the county where
the respondent resides or transacts business for
enforcement of any conciliation agreement or consent
order by seeking specific performance of such agreement
or consent order;

(6) To issue cease and desist orders against any person
found, after a public hearing, to have violated the
provisions of this article or the rules of the commission;

(7) To apply to the circuit court of the county where
the respondent resides or transacts business for an order
enforcing any lawful cease and desist order issued by the
commission;

(¢) To recommend to the governor and Legislature
policies, procedures, practices and legislation in matters
and questions affecting human rights;

(f) To delegate to its executive director such powers,
duties and functions as may be necessary and expedient in
carrying out the objectives and purposes of this article;

(g) To prepare a written report on its work, functions
and services for each year ending on the thirtieth day of
June and to deliver copies thereof to the governor on or
before the first day of December next thereafter;

(h) To do all other acts and deeds necessary and
proper to carry out and accomplish effectively the objects,
functions and services contemplated by the provisions of
this article, including the promulgation of legislative rules
in accordance with the provisions of article three, chapter
twenty-nine-a of this code, implementing the powers and
authority hereby vested in the commission;

(i) To create such advisory agencies and conciliation
councils, local, regional or statewide, as in its judgment will
aid in effectuating the purposes of this article, to study the
problems of discrimination in all or specific fields or
instances of discrimination because of race, religion, color,
national origin, ancestry, sex, age, blindness, disability or



Ch. 178] HUMAN RIGHTS 1063

142 familial status; to foster, through community effort or
143 otherwise, goodwill, cooperation and conciliation among
144 the groups and elements of the population of this state,
145 and to make recommendations to the commission for the
146 development of policies and procedures, and for programs
147 of formal and informal education, which the commission
148 may recommend to the appropriate state agency. Such
149 advisory agencies and conciliation councils shall be
150 composed of representative citizens serving without pay.
151 The commission may itself make the studies and perform
152 the acts authorized by this subdivision. It may, by
153 voluntary conferences with parties in interest, endeavor by
154 conciliation and persuasion to eliminate discrimination in
155 all the stated fields and to foster goodwill and cooperation
156 among all elements of the population of the state;

157 (j) To accept contributions from any persen to assist in
158 the effectuation of the purposes of this section and to seek
159 and enlist the cooperation of private, charitable, religious,
160 labor, civic and benevolent organizations for the purposes
161 of this section;

162 (k) To issue such publications and such results of
163 investigation and research as in its judgment will tend to
164 promote goodwill and minimize or eliminate
165 discrimination: Provided, That the identity of the parties
166 involved shall not be disclosed.

§5-11-9. Unlawful discriminatory practices.

It shall be an unlawful discriminatory practice, unless
based upon a bona fide occupational qualification, or
except where based upon applicable security regulations
established by the United States or the state of West
Virginia or its agencies or political subdivisions:

(1) For any employer to discriminate against an
individual with respect to compensation, hire, tenure,
terms, conditions or privileges of employment if the
individual is able and competent to perform the services
10 required even if such individual is blind or disabled:
11 Provided, That it shall not be an unlawful discriminatory
12 practice for an employer to observe the provisions of any
13 bona fide pension, retirement, group or employee
14 insurance or welfare benefit plan or system not adopted as
15 a subterfuge to evade the provisions of this subdivision:

oo~ VPR WN—
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(2) For any employer, employment agency or labor
organization, prior to the employment or admission to
membership, to: (A) Elicit any information or make or
keep a record of or use any form of application or
application blank containing questions or entries
concerning the race, religion, color, national origin,
ancestry, sex or age of any applicant for employment or
membership; (B) print or publish or cause to be printed or
published any notice or advertisement relating to
employment or membership indicating any preference,
limitation, specifications or discrimination based upon
race, religion, color, national origin, ancestry, sex,
disability or age; or (C) deny or limit, through a quota
system, employment or membership because of race,
religion, color, national origin, ancestry, sex, age, blindness
or disability;

(3) For any labor organization because of race,
religion, color, national origin, ancestry, sex, age, blindness
or disability of any individual to deny full and equal
membership rights to any individual or otherwise to
discriminate against such individual with respect to hire,
tenure, terms, conditions or privileges of employment or
any other matter, directly or indirectly, related to
employment;

(4) For an employer, labor organization, employment
agency or any joint labor-management committee
controlling apprentice training programs to:

(A) Select individuals for an apprentice training
program registered with the state of West Virginia on any
basis other than their qualifications as determined by
objective criteria which permit review;

(B) Discriminate against any individual with respect to
his or her right to be admitted to or participate in a
guidance program, an apprenticeship training program,
on-the-job training program or other occupational
training or retraining program,

(C) Discriminate against any individual in his or her
pursuit of such programs or to discriminate against such a
person in the terms, conditions or privileges of such
programs;
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(D) Print or circulate or cause to be printed or
circulated any statement, advertisement or publication, or
to use any form of application for these programs or to
make any inquiry in connection with a program which
expresses, directly or indirectly, discrimination or any
intent to discriminate unless based upon a bona fide
occupational qualification;

(5) For any employment agency to fail or refuse to
classify properly, refer for employment or otherwise to
discriminate against any individual because of his or her
race, religion, color, national origin, ancestry, sex, age,
blindness or disability;

(6) For any person being the owner, lessee, proprietor,
manager, superintendent, agent or employee of any place
of public accommodations to:

(A) Refuse, withhold from or deny to any individual
because of his or her race, religion, color, national origin,
ancestry, sex, age, blindness or disability, either directly or
indirectly, any of the accommodations, advantages,
facilities, privileges or services of the place of public
accommodations;

(B) Publish, circulate, issue, display, post or mail, either
directly or indirectly, any written or printed
communication, notice or advertisement to the effect that
any of the accommodations, advantages, facilities,
privileges or services of any such place shall be refused,
withheld from or denied to any individual on account of
race, religion, color, national origin, ancestry, sex, age,
blindness or disability, or that the patronage or custom
thereat of any individual, belonging to or purporting to be
of any particular race, religion, color, national origin,
ancestry, sex or age, or who is blind or disabled, is
unwelcome, objectionable, not acceptable, undesired or
not solicited; or

(7) For any person, employer, employment agency,
labor organization, owner, real estate broker, real estate
salesman or financial institution to:

(A) Engage in any form of threats or reprisal, or to
engage in, or hire, or conspire with others to commit acts
or activities of any nature, the purpose of which is to
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harass, degrade, embarrass or cause physical harm or
economic loss or to aid, abet, incite, compel or coerce any
person to engage in any of the unlawful discriminatory
practices defined in this section;

(B) Willfully obstruct or prevent any person from
complying with the provisions of this article, or to resist,
prevent, impede or interfere with the commission or any
of its members or representatives in the performance of a
duty under this article; or

(C) Engage in any form of reprisal or otherwise
discriminate against any person because he or she has
opposed any practices or acts forbidden under this article
or because he or she has filed a complaint, testified or
assisted in any proceeding under this article.

§5-11-13. Exclusiveness of remedy; exceptions.
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(a) Except as provided in subsection (b), nothing
contained in this article shall be deemed to repeal or
supersede any of the provisions of any existing or
hereafter adopted municipal ordinance, municipal charter
or of any law of this state relating to discrimination
because of race, religion, color, national origin, ancestry,
sex, age, blindness or disability, but as to acts declared
unlawful by section nine of this article the procedure
herein provided shall, when invoked, be exclusive and the
final determination therein shall exclude any other action,
civil or criminal, based on the same grievance of the
complainant concerned. If such complainant institutes
any action based on such grievance without resorting to
the procedure provided in this article, he or she may not
subsequently resort to the procedure herein. In the event
of a conflict between the interpretation of a provision of
this article and the interpretation of a similar provision
contained in any municipal ordinance authorized by
charter, the interpretation of the provision in this article
shall apply to such municipal ordinance.

(b) Notwithstanding the provisions of subsection {a) of
this section, a complainant may institute an action against
a respondent in the county wherein the respondent resides
or transacts business at any time within ninety days after
the complainant is given notice of a right to sue pursuant
to this subsection or, if the statute of limitations on the
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claim has not expired at the end of such ninety-day
period, then at any time during which such statute of
limitations has not expired. If a suit is filed under this
section the proceedings pending before the commission
shall be deemed concluded.

The commission shall give a complainant who has filed
a complaint a notice of a right to sue upon: (1) The
dismissal of the complaint for any reason other than an
adjudication of the merits of the case; or (2) the request of
a complainant at any time after the timely filing of the
complaint in any case which has not been determined on
its merits or has not resulted in a conciliation agreement to
which the complainant is a party. Upon the issuance of a
right to sue letter pursuant to subdivision (1) or (2), the
commission may dismiss the complaint.

Notice of right to sue shall be given immediately upon
complainant being entitled thereto, by personal service or
certified mail, return receipt requested, which notice shall
inform the complainant in plain terms of his or her right
to institute a civil action as provided in this section within
ninety days of the giving of such notice. Service of the
notice shall be complete upon mailing.

(c) In any action filed under this section, if the court
finds that the respondent has engaged in or is engaging in
an unlawful discriminatory practice charged in the
complaint, the court shall enjoin the respondent from
engaging in such unlawful discriminatory practice and
order affirmative action which may include, but is not
limited to, reinstatement or hiring of employees, granting
of back pay or any other legal or equitable relief as the
court deems appropriate. In actions brought under this
section, the court in its discretion may award all or a
portion of the costs of litigation, including reasonable
attorney fees and witness fees, to the complainant.

(d) The provisions of this section shall be available to
all complainants whose active cases are pending before the
human rights commission as well as those complainants
who file after the effective date of this section.

§5-11-16. Certain records exempt.
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Notwithstanding any other provisions of this article, it
shall not be an unlawful discriminatory practice for the
bureau of employment programs to ascertain and record
the age, sex, race, religion, color, national origin, ancestry,
blindness or disability of any individual for the purpose of
making such reports as may from time to time be required
by agencies of the federal government or be necessary to
show compliance with any rule or regulation issued by
any such agency. Said records may be made and kept in
the manner required by the federal government:
Provided, That such recording of the age, sex, race,
religion, color, national origin, ancestry, blindness or
disability of any individual shall not be used to
discriminate, within the meaning of this article, directly or
indirectly, against any such individual as prohibited by all
other sections of this article.

§5-11-20. Violations of human rights; civil action by attorney
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general.

(a) A person has the right to engage in lawful activities
without being subject to actual or threatened:

(1) Physical force or violence against him or her or
any other person, or

(2) Damage to, destruction of or trespass on property,
any of which is motivated by race, color, religion, sex,
ancestry, national origin, political affiliation or disability.

(b) Whenever any person, whether or not acting under
the color of law, intentionally interferes or attempts to
interfere with another person’s exercise or enjoyment of
rights secured by this article or article eleven-a of this
chapter, by actual or threatened physical force or violence
against that person or any other person, or by actual or
threatened damage to, destruction of or trespass on
property, the attorney general may bring a civil action:

(1) For injunctive or other appropriate equitable relief
in order to protect the peaceable exercise or enjoyment of

the rights secured, or

(2) For civil penalties as specified in subsection (c) of
this section, or
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(3) For both equitable relief and civil penalties. This
action must be brought in the name of the state and
instituted in the circuit court for the county where the
alleged violator resides or has a principal place of business
or where the alleged violation occurred.

(c) A civil penalty of not more than five thousand
dollars per violation may be assessed against any person
violating this section.

(d) Each preliminary, temporary, or permanent
injunction issued under this section must include a
statement describing the penalties to be imposed for a
knowing violation of the order or injunction as provided
in subsection (e) of this section. The clerk of the circuit
court shall transmit one certified copy of each order or
injunction issued under this section to the appropriate law-
enforcement agency or agencies having authority over
locations where the defendant was alleged to have
committed the act giving rise to the action, and service of
the order or injunction must be accomplished pursuant to
the West Virginia rules of civil procedure.

(e) A person who knowingly violates a preliminary,
temporary or permanent injunction issued under this
section is guilty of a misdemeanor and, upon conviction
thereof, shall be fined not more than five thousand dollars,
or imprisoned in the county or regional jail not more than
one year, or both fined and imprisoned.

0
CHAPTER 179

{Com. Sub. for S. B. 624—By Senators Schoonover and Love)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article one, chapter
nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to amend and reenact
section three, article four of said chapter, all relating to the
division of human services; providing a definition of state
medicaid agency; continuing and defining the purpose and
composition of the advisory council for the medicaid
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services fund; and providing for the appointment of its
members.

Be it enacted by the Legislature of West Virginia:

That section two, article one, chapter nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted; and that section three, article four of
said chapter be amended and reenacted, all to read as follows:

Article
1. Legislative Purpose and Definitions.
4. State Advisory Board; Medical Services Fund; Advisory
Council; General Relief Fund.

ARTICLE 1. LEGISLATIVE PURPOSE AND DEFINITIONS.
§9-1-2. Definitions.

1 The following words and terms when used in this
2 chapter have the meanings indicated unless the context
3 clearly indicates a different meaning, and any amendment
4 of this section applies to any verdict, settlement,
5 compromise or judgment entered after the effective date
6 of the amendments to this section enacted during the
7 regular session of the Legislature, one thousand nine
8 hundred ninety-five.
9 (a) The term "department" means the state division of
10 human services.
11 (b) The term "commissioner" means the commissioner
12 of human services.
13 (c) The term "federal-state assistance"” means and
14 includes: (1) All forms of aid, care, assistance and services
15 to or on behalf of persons, which are authorized by, and
16 who are authorized to receive the same under and by
17 virtue of, subchapters one, four, five, ten, fourteen, sixteen,
18 eighteen and nineteen, chapter seven, Title 42, United
19 States Code, as those subchapters have heretofore been
20 and may hereafter be amended, supplemented and revised
21 by acts of Congress, and as those subchapters so amended,
22 supplemented and revised have heretofore been and may
23 hereafter be supplemented by valid rules and regulations
24 promulgated by authorized federal agents and agencies,
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and as those subchapters so amended, supplemented and
revised have heretofore been and may hereafter be
supplemented by rules promulgated by the state division
of human services, which division rules shall be consistent
with federal laws, rules and regulations, but not
inconsistent with state law; and (2) all forms of aid, care,
assistance and services to persons, which are authorized by,
and who are authorized to receive the same under and by
virtue of, any act of Congress, other than the federal social
security act, as amended, for distribution through the state
division of human services to recipients of any form of
aid, care, assistance and services to persons designated or
referred to in (1) of this definition and to recipients of
state assistance, including by way of illustration, surplus
food and food stamps, which Congress has authorized the
secretary of agriculture of the United States to distribute to
needy persons.

(d) The term "federal assistance” means and includes
all forms of aid, care, assistance and services to or on
behalf of persons, which are authorized by, and who are
authorized to receive the same under and by virtue of, any
act of Congress for distribution through the state division
of human services, the cost of which is paid entirely out of
federal appropriations.

(e) The term "state assistance" means and includes all
forms of aid, care, assistance, services and general relief
made possible solely out of state, county and private
appropriations to or on behalf of indigent persons, which
are authorized by, and who are authorized to receive the
same under and by virtue of, state division of human
services' rules.

(f) The term "welfare assistance” means the three
classes of assistance administered by the state division of
human services, namely: Federal-state assistance, federal
assistance and state assistance.

(g) The term “indigent person” means any person who
is domiciled in this state and who is actually in need as
defined by department rules and has not sufficient income
or other resources to provide for such need as determined
by the state division of human services.
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(h) The term "domiciled in this state" means being
physically present in West Virginia accompanied by an
intention to remain in West Virginia for an indefinite
period of time, and to make West Virginia his or her
permanent home. The state division of human services
may by rules supplement the foregoing definition of the
term "domiciled in this state”, but not in a manner as
would be inconsistent with federal laws, rules, and
regulations applicable to and governing federal-state
assistance.

(i) The term "medical services" means medical,
surgical, dental and nursing services, and other remedial
services recognized by law, in the home, office, hospital,
clinic and any other suitable place, provided or prescribed
by persons permitted or authorized by law to give such
services; the services to include drugs and medical
supplies, appliances, laboratory, diagnostic and therapeutic
services, nursing home and convalescent care and such
other medical services and supplies as may be prescribed
by the persons.

() The term "general relief" means cash or its
equivalent in services or commodities expended for care
and assistance to an indigent person other than for care in
a county infirmary, child shelter or similar institution.

(k) The term "secretary” means the secretary of the
department of health and human resources.

(1) The term "estate" means all real and personal
property and other assets included within the individual's
estate as defined in the state's probate law.

(m) The term "services" means nursing facility
services, home and community-based services, and related
hospital and prescription drug services for which an
individual received medicaid medical assistance.

(n) The term "state medicaid agency" means the
division of the department of health and human resources
that is the federally designated single state agency charged
with administration and supervision of the state medicaid
program,
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ARTICLE 4. STATE ADVISORY BOARD; MEDICAL SERVICES

FUND; ADVISORY COUNCIL; GENERAL RELIEF
FUND.

§9-4-3. Advisory council.

The advisory council, created by chapter one hundred
forty-three, acts of the Legislature, regular session, one
thousand nine hundred fifty-three, as an advisory body to
the state medicaid agency with respect to the medical
services fund and disbursements therefrom and to advise
about health and medical services, is continued so long as
the medical services fund remains in existence, and
thereafter so long as the state medicaid agency considers
the advisory council to be necessary or desirable, and it is
organized as provided by this section and applicable
federal law and has these advisory powers and duties as
are granted and imposed by this section and elsewhere by
law: Provided, That the continuation of the advisory
council is subject to a preliminary performance review
pursuant to the provisions of article ten, chapter four of
this code, evaluating the effectiveness and efficiency of the
advisory council, to be conducted during the interim of
the Legislature in the year two thousand by the joint
committee on governmeni operations.

The term of office of those members serving on the
advisory council, on the effective date of the amendments
made to this section by the Legislature during its regular
session in the year one thousand nine hundred ninety-
eight, shall continue until they are reappointed or replaced
in accordance with the provisions of this section.

The advisory council shall consist of not less than nine
members, nor more than thirteen members, all but two of
whom shall be appointed by the state medicaid agency
and serve until replaced or reappointed on a rotating basis.
The heads of the public health and public welfare agencies
are members ex officio. The remaining members
comprising the council consist of a person of recognized
ability in the field of medicine and surgery with respect to
whose appointment the state medical association shall be
afforded the opportunity of making nomination of three
qualified persons, one member shall be a person of
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37 recognized ability in the field of dentistry with respect to
38 whose appointment the state dental association shall be
39 afforded the opportunity of nominating three qualified
40 persons, and the remaining members shall be chosen from
41 persons of recognized ability in the fields of hospital
42 administration, nursing and allied professions and from
43 consumers groups, including medicaid recipients,
44 members of the West Virginia directors of senior and
45 community services, labor unions, cooperatives and
46 consumer-sponsored prepaid group practices plans.

47 The council shall meet on call of the state medicaid
48 agency.
49 Each member of the advisory council shall receive

50 reimbursement for reasonable and necessary travel
51 expenses for each day actually served in attendance at
52 meetings of the council in accordance with the state's
53 travel regulations. Requisitions for the expenses shall be
54 accompanied by an itemized statement, which shall be
55 filed with the auditor and preserved as a public record.

56 The advisory council shall assist the state medicaid
57 agency in the establishment of rules, standards and bylaws
58 necessary to carry out the provisions of this section and
59 shall serve as consultants to the state medicaid agency in
60 carrying out the provisions of this section.

o
CHAPTER 180

(Com. Sub. for H. B. 4447—By Mr. Speaker, Mr. Kiss, and Delegates Martin,
Michael, Staton, Mezzatesta, Varner and Ashley)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two, eight, ten, eleven,
thirteen and sixteen, article fifteen-a, chapter thirty-one of
the code of West Virginia, one thousand nine hundred thirty-
one, as amended; to further amend said article by adding
thereto eight new sections, designated sections seventeen,
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-
three and twenty-four; and to amend and reenact section two,
article fifteen-b of said chapter, all relating to infrastructure
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development generally, defining infrastructure revenue bond
and needs of the project sponsor; requiring application of
mandatory minimum end user rate; establishing uniform
statewide percentage of the median household income in a
particular geographic area; consideration of surveys of
income of households; division of funding assistance among
regions; prohibiting water development board members and
water development authority officers from receiving any
benefit or distribution from West Virginia infrastructure
revenue debt service fund; exceptions; increasing portion of
dedicated tax to be deposited into infrastructure government
obligation debt service fund; authorizing water development
authority to issue infrastructure revenue bonds; restrictions;
permitted uses of revenue bond proceeds; required
documentation from infrastructure council; creation of West
Virginia infrastructure revenue debt service fund; sources of
funding of revenue debt service fund; purposes for which
revenue debt service fund may be used; procedures for the
issuance of revenue bonds; revenue bond requirements;
authorized revenue bond provisions and agreements;
procedures for certification of deficiency in reserves pledged
for payment of revenue bonds; liability of water
development board members and water development
authority officers; trust agreements required to secure
revenue bonds; required and authorized trust agreement
provisions; requirements of depositories of funds; remedies
of bondholders; legality of investments in revenue bonds;
redemption and refunding of revenue bonds; providing that
revenue bonds do not constitute debt or pledge of state;
exemption from taxation; and increasing limitation on
amount of outstanding government obligation bonds.

Be it enacted by the Legislature of West Virginia:

That sections two, eight, ten, eleven, thirteen and sixteen,
article fifteen-a, chapter thirty-one of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended
and reenacted; that said article be further amended by adding
thereto eight new sections, designated sections seventeen,
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three
and twenty-four; and that section two, article fifteen-b of said
chapter be amended and reenacted, all to read as follows:
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Article
15A. West Virginia Infrastructure and Jobs Development

15B.

ARTICLE 15A.

Council.
Infrastructure Bonds.

WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOPMENT COUNCIL.

§31-15A-2, Definitions.

§31-15A-8. Exemption of certain emergency projects from certificate of
public convenience and necessity requirements; review of
certain emergency projects by public service commission;
and exemption for North Fork Hughes River watershed
project.

§31-15A-10. Recommendations by council for expenditures of funds by loan,
grant or for engineering assistance.

§31-15A-11. Reservation of funds for projects and infrastructure projects.

§31-15A-13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactions
between the water development board and officers having
certain interests in such transactions.

§31-15A-16. Dedication of severance tax proceeds.

§31-15A-17. Water development authority empowered to issue infrastructure
revenue bonds and refunding bonds; creation of infrastructure
revenue debt service fund; funding of infrastructure revenue
debt service fund; requirements and manner of such issuance.

§31-15A-18. Trustee for holders of infrastructure revenue bonds; contents of
trust agreement.

§31-15A-19. Legal remedies of infrastructure revenue bondholders or
noteholders and trustees.

§31-15A-20. Infrastructure revenue bonds lawful investments.

§31-15A-21. Purchase and cancellation of infrastructure revenue bonds.

§31-15A-22, Refunding revenue bonds.

§31-15A-23. Infrastructure revenue bonds not debt of state, county,
municipality or any political subdivision.

§31-15A-24. Infrastructure revenue bonds exempt from taxation.

§31-15A-2. Definitions.

1 For purposes of this article:

(a) “Bond” or “infrastructure revenue bond” means
a revenue bond, note, or other obligation issued by the
water development authority pursuant to this article,
including bonds to refund such bonds and notes to renew
such notes, and notes in anticipation of and payable from
the proceeds of such bonds.

~Nownmbsw
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(b) “Code” means the code of West Virginia, one
thousand nine hundred thirty-one, as amended;

(c) “Cost” means, as applied to any project to be
financed, in whole or in part, with infrastructure revenues
or funds otherwise provided pursuant to this article, the
cost of planning, acquisition, improvement and
construction of the project; the cost of preliminary design
and analysis, surveys, borings; the cost of environmental,
financial, market and engineering feasibility studies,
assessments, applications, approvals, submissions or
clearances; the cost of preparation of plans and
specifications and other engineering services; the cost of
acquisition of all land, rights-of-way, property rights,
easements, franchise rights and any other interests
required for the acquisition, repair, improvement or
construction of the project; the cost of demolishing or
removing any buildings or structures on land so acquired,
including the cost of acquiring any lands to which
buildings or structures may be moved; the cost of
excavation, grading, shaping or treatment of earth,
demolishing or removing any buildings or structures; the
cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other
machinery, furnishings and equipment; loan or
origination fees and all finance charges and interest
incurred prior to and during the construction and for no
more than six months after completion of construction;
the cost of all legal services and expenses; the cost of all
plans, specifications, surveys and estimates of cost; all
working capital and other expenses necessary or incident
to determining the feasibility or practicability of
acquiring, repairing, improving or constructing any
project; the cost of placing any project in operation; and
all other costs and expenses of any kind or nature
incurred or to be incurred by the project sponsor
developing the project that are reasonable and necessary
for carrying out all works and undertakings necessary or
incident to the accomplishment of any project: Provided,
That costs shall not include any amounts related to the
ongoing operations of the owner or operator, depreciation
thereof or any other cost which the council or the water
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development authority has not determined to be consistent
with the purposes and objectives of this article;

(d) “Council” means the West Virginia infrastructure
and jobs development council created in section three of
this article;

(e) “Division of environmental protection” means the
division of environmental protection established under
article one, chapter twenty-two of this code, or any
successor to all or any substantial part of its powers and
duties;

(f) "Division of health" means the division of health
created in article one, chapter sixteen of this code, or any
successor to all or any substantial part of its powers and
duties;

(g) "Economic development authority" means the
economic development authority established under article
fifteen, chapter thirty-one of the code, or any successor to
all or any substantial part of its powers and duties;

(h) "Emergency project” means a project which the
council has determined: (1) Is essential to the immediate
economic development of an area of the state; and (2) will
not likely be developed in that area if construction of the
project is not commenced immediately;

(i) "Governmental agency" means any county,;
municipality; watershed improvement district; assessment
district; soil conservation district; sanitary district; public
service district; drainage district; regional governmental
authority and any other state governmental agency, entity,
political subdivision or public corporation or agency
authorized to acquire, construct or operate water or
wastewater facilities or infrastructure projects;

(j) "Housing development fund" means the West
Virginia housing development fund established under
article eighteen of this chapter, or any successor to all or
any substantial part of its powers and duties;
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(k) "Infrastructure fund" means the West Virginia
infrastructure fund created and established in section nine
of this article:

(1) "Infrastructure project” means a project in the state
which the council determines is likely to foster and
enhance economic growth and development in the area of
the state in which the project is developed, for commercial,
industrial, community improvement or preservation or
other proper purposes, including, without limitation,
tourism and recreational housing, land, air or water
transportation facilities and bridges, industrial or
commercial projects and facilities, mail order, warehouses,
wholesale and retail sales facilities and other real and
personal properties, including facilities owned or leased by
this state or any other project sponsor, and includes,
without limitation: (1) The process of acquiring, holding,
operating, planning, financing, demolition, construction,
improving, expanding, renovation, leasing or otherwise
disposing of the project or any part thereof or interest
therein; and (2) preparing land for construction and
making, installing or constructing improvements on the
land, including water or wastewater facilities or any part
thereof, steam, gas, telephone and telecommunications and
electric lines and installations, roads, bridges, railroad
spurs, buildings, docking and shipping facilities, curbs,
gutters, sidewalks. and drainage and flood control
facilities, whether on or off the site;

(m) "Infrastructure revenue" means all amounts
appropriated by the Legislature; all amounts deposited
into the infrastructure fund; any amounts received,
directly or indirectly, from any source for the use of all or
any part of any project completed pursuant to this article;
and any other amounts received by the state treasurer,
council or the water development authority for the
purposes of this article;

(n) "Need of the project sponsors" means there is a
public need for a project. The council shall construe a
population increase evidenced by the last two decennial
censuses in a county in which a project is proposed, as a



1080

123
124

125
126
127
128

129
130
131
132

133
134
135
136
137

138
139
140

141
142
143
144
145
146
147
148

149
150
151
152

153
154
155
156
157
158
159
160

INFRASTRUCTURE DEVELOPMENT [Ch. 180

factor supporting the ¢ornclusion that a need exists for
projects in that county.

(0) "Project” means any wastewater facility, water
facility project or any combination thereof, constructed or
operated or to be constructed or operated by a project
sponsor;

(p) "Project sponsor” means any governmental agency
or person, or any combination thereof, including, but not
limited to, any public utility, which intends to plan,
acquire, construct, improve or otherwise develop a project;

(@) "Public service commission” means the public
service commission of West Virginia created and
established under section three, article one, chapter
twenty-four of this code, or any successor to all or any
substantial part of its powers and duties;

(r) "Person" means any individual, corporation,
partnership, association, limited liability company or any
other form of business organization;

(s) "Public utility” means any person or persons, or
association of persons, however associated, whether
incorporated or not, including, without limitation, any
governmental agency, operating a wastewater facility or
water facility as a public service, which is regulated by the
public service commission as a public utility under chapter
twenty-four of this code or which is required to file its
tariff with the public service commission;

(t) "State development office” means the West Virginia
development office established under article two, chapter
five-b of this code, or any successor to all or any
substantial part of its powers and duties;

(u) "State infrastructure agency"” means the division of
health, division of environmental protection, housing
development fund, public service commission, state
development office, water development authority,
economic development authority and any other state
agency, division, body, authority, commission,
instrumentality or entity which now or in the future
receives applications for the funding of, and provides
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funding or technical assistance to, the planning,
acquisition, construction or improvement of a project;

{v) "Waste water facility" means all facilities, land and
equipment used for or in connection with treating,
neutralizing, disposing of, stabilizing, cooling, segregating
or holding waste water, including, without limitation,
facilities for the treatment and disposal of sewage,
industrial wastes or other wastes, wastewater, and the
residue thereof; facilities for the temporary or permanent
impoundment of wastewater, both surface and
underground; and sanitary sewers or other collection
systems, whether on the surface or underground, designed
to transport wastewater together with the equipment and
furnishings therefor or thereof and their appurtenances
and systems, whether on the surface or underground
including force mains and pumping facilities therefor;

(w) "Water development authority” means the West
Virginia water development authority continued pursuant
to the provisions of article one, chapter twenty-two-c of
this code, or any successor to all or any substantial part of
its powers and duties; and

(x) "Water facility” means all facilities, land and
equipment used for or in connection with the collection
and/or storage of water, both surface and underground,
transportation of water, storage of water, treatment of water
and distribution of water all for the purpose of providing
potable, sanitary water suitable for human consumption
and use.

§31-15A-8. Exemption of certain emergency projects from

M-J}-u[\)i—

certificate of public convenience and necessity
requirements; review of certain emergency
projects by public service commission; and
exemption for North Fork Hughes River
watershed project.

(a) If the council determines a project to be an
emergency and the emergency project will be funded
solely with grant money for the extension of an existing
certificated water facility or wastewater facility, and if the
council finds in its recommendation that the construction
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and acquisition of the emergency project will have no
effect on the public utility's customer rates and will have
no significant effect on its operational costs as a result of
the project cost, then the emergency project is exempt
from the requirement to obtain a certificate of public
convenience and necessity under section eleven, article
two, chapter twenty-four of this code. If the public utility
is a public service district, it is exempt from the approval
of the public service commission required under section
twenty-five, article thirteen-a, chapter sixteen of this code.

(b) Any public utility, and any other entity that will
operate as a public utility, must obtain a certificate of
public convenience and necessity pursuant to section
eleven, article two, chapter twenty-four of this code for
any emergency project that is not exempt under
subsection (a) of this section. The public service
commission shall render its final decision on any
application for a certificate within one hundred twenty
days of the filing of the application: Provided, That the
thirty-day prefiling requirement is not required. If the
project sponsor is a public service district, then the project
will be exempted from the approval requirements of
section twenty-five, article thirteen-a, chapter sixteen of
this code.

(c) Projects that are not emergency projects are subject
to the requirements of section eleven, article two, chapter
twenty-four of this code to the extent they would be
otherwise.

(d) The North Fork Hughes River watershed project,
proposed to enhance economic growth and development
through tourism as provided in subsection (l), section two
of this article and to include a water facility project as
defined in subsection (n), section two of this article, is
hereby specifically exempted from any requirement
imposed by this article, except that the provisions of
subsection (a) of this section are specifically made
applicable to the project. The project is hereby
specifically authorized and the public land corporation
shall have and may exercise the power of eminent domain
and all authority otherwise prescribed by law to acquire
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necessary land and rights-of-way, to include
approximately four hundred seventy-eight acres, in
connection with the project. Funding for the project shall
be provided by the federal government from the
Appalachian regional commission through the United
States soil conservation service. Upon completion of the
project, the property acquired shall be transferred to the
state park system. The commissioner of the division of
tourism and parks or the successor to the commissioner's
powers and duties is directed to expand the boundaries of
North Bend state park to include the project area and to
operate the expanded park property, including improved
recreational facilities, from funds appropriated for that
purpose.

§31-15A-10. Recommendations by council for expenditures of

funds by loan, grant or for engineering
assistance.

(a) To further accomplish the purpose and intent of
this article, the water development authority shall use the
moneys in the infrastructure fund created pursuant to
section nine of this article, upon receipt of one or more
recommendations from the council pursuant to section
five of this article, to make loans, with or without interest,
loan guarantees or grants and to provide other assistance,
financial, technical or otherwise, to finance all or part of
the costs of infrastructure projects or projects to be
undertaken by a project sponsor: Provided, That any
moneys disbursed from the infrastructure fund in the
form of grants shall not exceed twenty percent of the total
funds available for the funding of projects. No loan, loan
guarantee, grant or other assistance shall be made or
provided except upon a determination by the council that
the loan, loan guarantee, grant or other assistance and the
manner in which it will be provided are necessary or
appropriate to accomplish the purposes and intent of this
article, based upon an application submitted to the
council: Provided, however, That no grant shall be made
to a project sponsor that is not a governmental agency or a
not for profit corporation under the provisions of section
501(c) of the Internal Revenue Code of 1986, as
amended. Applications for loans, loan guarantees, grants
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or other assistance may be submitted by a project sponsor
for one or more infrastructure projects on preliminary
application forms prepared by the council pursuant to
section four of this article. Any recommendation of the
council approving a loan, loan guarantee, grant or other
assistance shall include a finding and determination by the
council that the requirements of this section have been
met. The council shall base any decisions to loan money
for projects to project sponsors pursuant to this article
solely on the need of the project sponsors.

(b) The council has the authority in its sole discretion
to make grants to project sponsors if it finds that: (1) The
level of rates for the users would otherwise be an
unreasonable burden given the users’ likely ability to pay;
or (2) the absence of a sufficient number of users prevents
funding of the project except through grants: Provided,
That no project sponsor shall receive infrastructure grant
money in an amount in excess of fifty percent of the total
cost of the project. Therefore, the council may consider
the economic or financial conditions of the area to be
served. As a condition for receipt of a grant under this
subsection, the council may require, in addition to any
other conditions, that the applicant pursue other state or
federal grant or loan programs. Upon a recommendation
by the council, the water development authority shall
provide the grant in accordance with the recommendation.
The council shall develop criteria to be considered in
making grants to project sponsors which shall require
consideration of the economic or financial conditions of
the area to be served and the availability of other funding
sources. The council shall adopt procedural rules
regarding the manner in which grants will be awarded in
conformity with this section. The procedural rules shall
be adopted pursuant to article three, chapter twenty-nine-a
of this code.

(c) Notwithstanding any other provision of this article
to the contrary, the council shall apply a mandatory
minimum end user utility rate that must be met by the
project sponsor before funding assistance may be
awarded. The mandatory minimum end utility rate shall
be based upon a uniform statewide percentage of the
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median household income in a particular geographic area
and said rate shall not exceed six tenths of one percent:
Provided, That funding assistance made from the
proceeds of any general obligation bonds and revenue
bonds issued after the fifteenth day of March, one
thousand nine hundred ninety-eight, after transfers
required to make the state match for the water and
wastewater revolving loan programs pursuant to article
two, chapter twenty-two-c and article thirteen-c, chapter
sixteen of this code, shall be provided by the council on a
pro rata basis divided equally among the congressional
districts of this state as delineated in accordance with
section three, article two, chapter one of this code:
Provided, however, That infrastructure projects as defined
in subsection (1), section two of this article shall not be
subject to pro rata distribution. When determining median
household income of a geographic area of the project to
be served, the council shall consider any surveys of the
income of the households that will be served by the
project.

(d) No loan or grant funds may be made available for
a project if the project to be funded will provide
subsidized services to certain users in the service area of
the project.

(e) Notwithstanding any other provision of this article
to the contrary, engineering studies and requirements
imposed by the council for preliminary applications shall
not exceed those engineering studies and requirements
which are necessary for the council to determine the
economic feasibility of the project. If the council
determines that the engineering studies and requirements
for the preapplication would impose an undue hardship
on any project sponsor, the council may provide funding
assistance to project sponsors to defray the expenses of the
preapplication process from moneys available in the
infrastructure fund for making loans: Provided, That the
council may only provide funding assistance in an amount
equal to five thousand dollars or fifty percent of the total
preapplication cost of the project, whichever amount is
greater. If the project is ultimately approved for a loan by
the council, the amount of funding assistance provided to
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the project sponsor for the preapplication process shall be
included in the total amount of the loan to be repaid by
the project sponsor. If the project is not ultimately
approved by the council, then the amount of funding
assistance provided to the project sponsor will be
considered a grant by the council and the total amount of
the assistance shall be forgiven. In no event may the
amount of funding assistance provided to all project
sponsors exceed, in the aggregate, one hundred thousand
dollars annually.

(f) The council shall report to the governor, the
speaker of the House of Delegates and the president of the
Senate during each regular and interim session of the
Legislature, on its activities and decisions relating to
distribution or planned distribution of grants and loans
under the criteria to be developed pursuant to this article.

§31-15A-11. Reservation of funds for projects and infrastruc-
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ture projects.

Eighty percent of the funds deposited in the West
Virginia infrastructure fund shall be dedicated for the
purpose of providing funding for the cost of projects as
defined in subsection (n), section two of this article.
Twenty percent of the funds deposited in the West
Virginia infrastructure fund shall be dedicated for the
purpose of providing funding for costs of infrastructure
projects as defined in subsection (1), section two of this
article. Project sponsors of infrastructure projects shall
follow the application process as established by this article:
Provided, That notwithstanding any provision of this
article to the contrary, all applications for any
infrastructure project shall be submitted to the council for
community and economic development, or its successor,
for review, recommendation and approval regarding
infrastructure project funding.

§31-15A-13. Prohibition on funds inuring to the benefit of or

being distributable to water development
board; transactions between the water
development board and officers having certain
interests in such transactions.
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No part of the infrastructure fund or the West Virginia
infrastructure revenue debt service fund shall inure to the
benefit of or be distributable to the water development
board directors or officers of the water development
authority except that the water development authority is
authorized and empowered to pay reasonable
compensation, other than to members of the water
development board, including the chairman, vice
chairman, secretary-treasurer for services rendered and to
make loans and exercise its other powers as previously
specified in furtherance of its corporate purpose:
Provided, That no loans shall be made, and no property
shall be purchased or leased from, or sold, leased or
otherwise disposed of, to any water development board
member or officer of the water development authority.

§31-15A-16. Dedication of severance tax proceeds.
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(a) There shall be dedicated an annual amount from
the collections of the tax collected pursuant to article
thirteen-a, chapter eleven of this code for the construction,
extension, expansion, rehabilitation, repair and
improvement of water supply and sewage treatment
systems and for the acquisition, preparation, construction
and improvement of sites for economic development in
this state as provided in this article.

(b) Notwithstanding any other provision of this code
to the contrary, beginning on the first day of July, one
thousand nine hundred ninety-five, the first sixteen
million dollars of the tax collected pursuant to article
thirteen-a, chapter eleven of this code shall be deposited to
the credit of the West Virginia infrastructure general
obligation debt service fund created pursuant to section
three, article fifteen-b of this chapter: Provided, That
beginning on the first day of July, one thousand nine
hundred ninety-eight, the first twenty-four million dollars
of the tax annually collected pursuant to article thirteen-a
of this code shall be deposited to the credit of the West
Virginia infrastructure general obligation debt service
fund created pursuant to section three, article fifteen-b of
this chapter.
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(c) Notwithstanding any provision of subsection (b) of
this section to the contrary: (1) none of the collections
from the tax imposed pursuant to section six, article
thirteen-a, chapter eleven of this code shall be so dedicated
or deposited; and (2) the portion of the tax imposed by
article thirteen-a, chapter eleven and dedicated for
purposes of medicaid and the division of forestry pursuant
to section twenty-a of said article thirteen-a shall remain
dedicated for the purposes set forth in said section twenty-
a.

(d) On or before the first day of May of each year,
commencing the first day of May, one thousand nine
hundred ninety-five, the council, by resolution, shall
certify to the treasurer and the water development
authority the principal and interest coverage ratio and
amount for the following fiscal year on any infrastructure
general obligation bonds issued pursuant to the provisions
of article fifteen-b of this chapter.

§31-15A-17. Water development authority empowered to

issue infrastructure revenue bonds and
refunding bonds; creation of infrastructure
revenue debt service fund; funding of
infrastructure revenue debt service fund;
requirements and manner of such issuance.

(a) To accomplish the purpose and intent of this
article, the water development authority is hereby
empowered at the written request of the council to issue
from time to time infrastructure revenue bonds of the state
in such principal amounts as the council deems necessary
to make loans and loan guarantees and other forms of
financial assistance to project sponsors for one or more
projects or infrastructure projects: Provided, That the
water development authority may not issue any such
bonds, other than refunding bonds, unless the council by
resolution determines that the aggregate cost of the
projects or infrastructure projects expected to be
constructed during any annual period exceeds (1) the
projected annual infrastructure revenues for the same
period, and (2) the principal and interest payments not
otherwise pledged to the infrastructure revenue debt



Ch. 180] INFRASTRUCTURE DEVELOPMENT 1089

17
18
19
20

21
22
23
24
25
26
27
28
29
30
31
32
33
34

35
36
37
38
39

40
41

42
43
44
45
46
47
48
49
50
51
52
53
54
55
56

service fund that are due the water development authority
on all outstanding loans previously made by the water
development authority pursuant to the provisions of this
article.

(b) The proceeds of infrastructure revenue bonds shall
be used solely for the purpose of making loans and loan
guarantees and other forms of financial assistance to
sponsors of one or more projects or infrastructure
projects, and shall be deposited in one or more special
accounts with the trustee under the trust agreement
securing such bonds and disbursed from time to time for
projects or infrastructure projects in accordance with this
article: Provided, That notwithstanding any provision of
this code to the contrary, twenty percent of the funds
deposited in the special account shall be dedicated for the
purpose of providing funding for costs of infrastructure
projects as defined in subsection (1), section two of this
article.

(¢) The water development authority may not
authorize the disbursement of any proceeds of
infrastructure revenue bonds unless it has received
documentation from the council pursuant to the
provisions of section ten of this article.

(d) There is hereby created in the water development
authority a special fund which shall be designated and
known as the "West Virginia Infrastructure Revenue Debt
Service Fund,” into which shall be transferred solely from
the loan repayments deposited in the infrastructure fund
the amounts certified by the director of the water
development authority as necessary to pay the principal,
premium, if any, and interest on infrastructure revenue
bonds and any reserve requirements, subject to the terms
of any agreement with the holders of the infrastructure
revenue bonds. All amounts deposited in the West
Virginia infrastructure revenue debt service fund shall be
pledged to the repayment of the principal, interest and
redemption premium, if any, on any infrastructure
revenue bonds authorized by this article: Provided, That
amounts on deposit in the fund may be used to establish
or maintain reserves created for the purposes of securing
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such infrastructure revenue bonds. The pledge shall be
valid and binding from the time the pledge is made, and
the West Virginia infrastructure revenue debt service fund
so pledged shall immediately be subject to the lien of the
pledge without any physical delivery thereof or further
act, and the lien of any such pledge shall be valid and
binding as against all parties having claims of any kind in
tort, contract or otherwise against the water development
authority irrespective of whether the parties have notice
thereof.

(e) Except as may otherwise be expressly provided in
this article or by resolution of the water development
authority, every issue of infrastructure revenue bonds shall
be special obligations of the water development authority
payable solely from amounts in the West Virginia
infrastructure revenue debt service fund, and the reserves
created for this purpose by the water development
authority, without preference or priority among the bonds
regardless of when issued, subject only to any agreements
with the holders of any bonds to the contrary. All such
bonds are hereby declared to be negotiable instruments.

(f) Infrastructure revenue bonds shall be authorized
by resolution of the water development authority. These
bonds shall bear such dates and shall mature at such
times, in case of any note or rencwal thereof not
exceeding five years from the date of issue of the original
note, and in the case of any bond not exceeding fifty
years from the date of issue, as the resolution may
provide. Infrastructure revenue bonds shall bear interest
at a rate or rates, including variable rates, shall be taxable
or tax-exempt, shall be in the denominations, shall be in
registered form, shall carry the registration privileges, shall
be payable in the medium and place of payment, and shall
be subject to the terms of redemption as the water
development authority may authorize. Infrastructure
revenue bonds may be sold by the water development
authority at public or private sale at the price the water
development authority determines in consultation with the
council. Infrastructure revenue bonds shall be executed
by the chairman and the vice chairman of the water
development authority, either or both of whom may use a



Ch. 180] INFRASTRUCTURE DEVELOPMENT 1091

98

99
100
101
102
103
104
105
106
107
108
109
110
111

112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136

137
138

facsimile signature. The official seal of the water
development authority or a facsimile thereof shall be
affixed thereto or printed thereon and attested by manual
or facsimile signature by the secretary-treasurer of the
water development authority. If any officer whose
signature, or a facsimile of whose signature appears on
any infrastructure revenue bond ceases to be such officer
before delivery of such bond, such signature or facsimile
is nevertheless sufficient for all purposes to the same
extent as if he or she had remained in office until such
delivery, and if the seal of the water development authority
has been changed after a facsimile has been imprinted on
such bond, the facsimile will continue to be sufficient for
all purposes.

(g) Any resolution authorizing any infrastructure
revenue bonds may contain provisions, subject to any
agreement with bondholders or noteholders which may
then exist, which agreements shall be part of the contract
with the holder thereof, with respect to the pledge of or
other use and disposition of amounts in the infrastructure
revenue debt service fund; the setting aside of reserve
funds; the disposition of any assets of the water
development authority; limitations on the purpose to
which the proceeds of sale of bonds may be applied; the
authorization of notes issued in anticipation of the
issuance of bonds; an agreement of the water development
authority to do all things necessary for the authorization,
issuance and sale of such bonds in such amounts as may
be necessary for the timely retirement of such notes;
limitations on the issuance of additional bonds; the terms
upon which additional bonds may be issued and secured;
the refunding of outstanding bonds and the renewal of
outstanding notes; the procedures, if any, by which the
terms of any contract with bondholders or noteholders
may be amended or abrogated; the amount of bonds the
holders of which must consent thereto and the manner in
which such consent may be given; and any other matter
which in any way affects the security for or protection of
the bonds.

(h) In the event that the sum of all reserves pledged to
the payment of the bonds is less than the minimum reserve
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requirements established in any resolution or resolutions
authorizing the issuance of the bonds, the chairman or the
director of the water development authority shall certify,
on or before the first day of December of each year, the
amount of such deficiency to the governor of the state for
inclusion, if the governor shall so elect, of the amount of
such deficiency in the budget to be submitted to the next
session of the Legislature for appropriation to the water
development authority to be pledged for payment of such
bonds: Provided, That the Legislature shall not be
required to make any appropriations so requested, and the
amount of such deficiencies shall not constitute a debt or
liability of the state.

(1) Neither the officers or board members of the water
development authority, nor any person executing the
infrastructure revenue bonds, shall be liable personally on
the bonds or be subject to any personal liability or
accountability by reason of the issuance thereof.

§31-15A-18. Trustee for holders of infrastructure revenue
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bonds; contents of trust agreement.

(a) Any infrastructure revenue bonds issued by the
water development authority under this article shall be
secured by a trust agreement between the water
development authority and a corporate trustee, which
trustee may be any trust company or banking institution
having the powers of a trust company within this state.

(b) Any trust agreement may pledge or assign the
infrastructure revenue debt service fund. Any trust
agreement or any resolution providing for the issuance of
such bonds may contain such provisions for protecting
and enforcing the rights and remedies of the bondholders
or noteholders as are reasonable and proper and not in
violation of law, including the provisions contained in
section seventeen of this article, and covenants setting
forth the duties of the water development authority in
respect to the payment of the principal of and interest,
charges and fees on loans made to, or bond purchases
from, governmental agencies from the proceeds of the
bonds, and the custody, safeguarding and application of
all moneys. Any banking institution or trust company
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incorporated under the laws of this state which may act as
depository of the proceeds of bonds or of the
infrastructure debt service fund shall furnish such
indemnifying bonds or pledge securities as are required
by the water development authority. The trust agreement
may set forth the rights and remedies of the bondholders
and noteholders and of the trustee and may restrict
individual rights of action by bondholders and
noteholders as customarily provided in trust agreements or
trust indentures securing similar bonds and notes. The
trust agreement may contain such other provisions as the
water development authority deems reasonable and proper
for the security of the bondholders or noteholders. All
expenses incurred in carrying out the provisions of any
such trust agreement may be treated as part of the cost of
the construction, renovation, repair, improvement or
acquisition of a project or infrastructure project.

§31-15A-19. Legal remedies of infrastructure revenue
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bondholders or noteholders and trustees.

Any holder of infrastructure revenue bonds issued
pursuant to this article and the trustee under any trust
agreement, except to the extent the rights given by this
article may be restricted by the applicable resolution or
trust agreement, may by civil action, mandamus or other
proceedings protect and enforce any rights granted under
the laws of this state or granted under this article, by the
trust agreement or by the resolution in the issuance of the
bonds, and may enforce and compel the performance of
all duties required by this article, pursuant to the trust
agreement or resolution, to be performed by the water
development authority or any officer thereof.

§31-15A-20. Infrastructure revenue bonds lawful investments.
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All infrastructure revenue bonds issued pursuant to
this article shall be lawful investments for banking
institutions, societies for savings, building and loan
associations, savings and loan associations, deposit
guarantee associations, trust companies, and insurance
companies, including domestic for life and domestic not
for life insurance companies.
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§31-15A-21. Purchase and cancellation of infrastructure
revenue bonds.

1 (a) The water development authority, subject to such
2 agreements with noteholders or bondholders as may then
3 exist, shall have the power, from any funds available
4 therefor, to purchase or redeem infrastructure revenue
5 bonds of the water development authority.

6 (b) If the infrastructure revenue bonds are then
7 redeemable, the price of the purchase shall not exceed the
8 redemption price then applicable, plus accrued interest to
9 the next interest payment date thereon. If the
10 infrastructure revenue bonds are not then redeemable, the
11 price of the purchase shall not exceed the redemption
12 price applicable on the first date after the purchase upon
13  which the bonds become subject to redemption, plus
14 accrued interest to such date. Upon purchase or
15 redemption, the bonds shall be canceled.

§31-15A-22. Refunding revenue honds.

Any infrastructure revenue bonds issued pursuant to
the provisions of this article and at any time outstanding
may at any time and from time to time be refunded by the
water development authority by the issuance of its
refunding revenue bonds in an amount it deems necessary
to refund the principal of the bonds to be refunded,
together with any unpaid interest thereon, to provide
additional funds for the water development authority to
accomplish the purpose of this article, and to pay any
premiums and commissions necessary to be paid in
11 connection therewith. Any refunding may be effected
12 whether the infrastructure revenue bonds to be refunded
13 shall have then matured or shall thereafter mature:
14 Provided, That the holders of any infrastructure revenue
15 bonds so to be refunded shall not be compelled without
16 their consent to surrender their infrastructure revenue
17 bonds for payment or exchange prior to the date on which
18 they are payable or, if they are called for redemption,
19 prior to the date on which they are by their terms subject
20 to redemption. Any refunding revenue bonds issued
21 pursuant to this article shall be payable from the West
22 Virginia infrastructure revenue debt service fund, and shall

it
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be subject to the provisions contained in section seventeen
of this article, and shall be secured in accordance with the
provisions of sections seventeen and eighteen of this
article.

§31-15A-23. Infrastructure revenue bonds not debt of state,
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county, municipality or any political
subdivision.

Infrastructure revenue bonds issued pursuant to the
provisions of this article shall not constitute a debt or a
pledge of the faith and credit or taxing power of this state
or of any county, municipality or any other political
subdivision of this state. The holders or owners thereof
shall have no right to have taxes levied by the Legislature
or the taxing authority of any county, municipality or any
other political subdivision of this state for the payment of
the principal thereof or interest thereon. The bonds shall
be payable solely from the revenues and funds pledged
for their payment as authorized by this article. All such
bonds shall contain on the face thereof a statement to the
effect that the bonds, as to both principal and interest, are
not debts of the state or any county, municipality or
political subdivision thereof, but are payable solely from
revenues and funds pledged for their payment.

§31-15A-24. Infrastructure revenue bonds exempt from
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taxation.

The exercise of the powers granted to the water
development authority by this article will be in all respects
for the benefit of the people of the state, for the
improvement of their health, safety, convenience and
welfare and for the enhancement of their residential,
agricultural, recreational, economic, commercial and
industrial opportunities and is for a public purpose. As
the construction, acquisition, repair or renovation of
projects or infrastructure projects will constitute the
performance of essential governmental functions, the
water development authority shall not be required to pay
any taxes Or assessments Upon any project or upon any
property acquired or used by the water development
authority or upon the income therefrom. The
infrastructure revenue bonds and all interest and income
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16 thereon shall be exempt from all taxation by this state, or
17 any county, municipality, political subdivision or agency
18 thereof, except estate taxes.

ARTICLE 15B. INFRASTRUCTURE BONDS.

§31-15B-2. Infrastructure general obligation bonds; amount;
when may issue.

Bonds of the state of West Virginia, under authority of
the infrastructure improvement amendment of 1994, of
the par value not to exceed in the aggregate three hundred
million dollars, are hereby authorized to be issued and
sold solely for the construction, extension, expansion,
rehabilitation, repair and improvement of water supply
and sewage treatment systems and for the acquisition,
preparation, construction and improvement of sites for
economic development as provided for by the constitution
10 and the provisions of this article.

11 These bonds may be issued by the governor upon
12 resolution by the infrastructure council and certification to
13 the governor. The bonds shall bear such date and mature
14 at such time, bear interest at such rate not to exceed eight
15 percent per annum, be in such amounts, be in such
16 denominations, be in such registered form, carry such
17 registration privileges, be due and payable at such time
18 and place and in such amounts, and subject to such terms
19 of redemption as such resolution may provide: Provided,
20 That in no event may the amount of bonds outstanding
21 exceed an amount for which twenty-four million dollars
22 would not be sufficient to provide annual service on the
23 total amount of debt outstanding.

24 Both the principal and interest of the bonds shall be
25 payable in the lawful money of the United States of
26 America and the bonds and the interest thereon shall be
27 exempt from taxation by the state of West Virginia, or by
28 any county, district or municipality thereof, which fact
29 shall appear on the face of the bonds as part of the
30 contract with the holder of the bond.

31 The bonds shall be executed on behalf of the state of
32 West Virginia, by the manual or facsimile signature of the
33 treasurer thereof, under the great seal of the state or a
34 facsimile thereof, and countersigned by the manual or
35 facsimile signature of the auditor of the state.

OO~ WNE LN -



Ch. 181] INSURANCE 1097

CHAPTER 181

(S. B. 772—By Senators Plymale, Walker, Craigo, Fanning,
Jackson, Helmick and Minear)

[Passed March 13, 1998; in effect from passage. Approved by the Govemor.]

AN ACT to amend and reenact sections three and five, article
sixteen, chapter five of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, all relating to
employment of a deputy director; and the submission of the
financial statements and financial plans.

Be it enacted by the Legislature of West Virginia:

That sections three and five, article sixteen, chapter five of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted, all to read as follows:

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES INSUR-
ANCE ACT.

§5-16-3. Public employees insurance agency continued; appointment,
qualification, compensation and duties of director of agency;
employees; civil service coverage; director vested after specified
date with powers of public employees insurance board; expiration
of agency.

§5-16-5. Purpose., powers and duties of the finance board; initial financial
plan; financial plan for following year. and annual financial
plans.

§5-16-3. Public employees insurance agency continued;
appointment, qualification, compensation and
duties of director of agency; employees; civil
service coverage; director vested after specified
date with powers of public employees insurance
board; expiration of agency.

(a) The public employees insurance agency is
continued, and consists of the director, the finance board,
the advisory board and any employees who may be
authorized by law. The director shall be appointed by the
governor, with the advice and consent of the Senate. He

wnhH W
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or she shall serve at the will and pleasure of the governor,
unless earlier removed from office for cause as provided
by law. The director shall have at least three years
experience in health insurance administration prior to
appointment as director. The director shall receive an
annual salary established by the governor not to exceed
sixty-five thousand dollars and actual expenses incurred in
the performance of official business. The director shall
employ such administrative, technical and clerical
employees as are required for the proper administration of
the insurance programs provided for in this article. The
director shall perform such duties as are required of him
or her under the provisions of this article and is the chief
administrative officer of the public employees insurance
agency. The director may employ a deputy director:
Provided, That the director shall report each year to the
joint committee on government and finance on the
agency’s total contract costs for consultant contracts and
the costs of the deputy director’s position for the fiscal
years one thousand nine hundred ninety-eight through

two thousand.

(b) All positions in the agency, except for the director,
his or her personal secretary, the deputy director and the
chief financial officer shall be included in the classified
service of the civil service system pursuant to article six,
chapter twenty-nine of this code. Any person required to
be included in the classified service by the provisions of
this subsection who was employed in any of the positions
included in this subsection on or after the effective date of
this article shall not be required to take and pass
qualifying or competitive examinations upon or as a
condition to being added to the classified service:
Provided, That no person required to be included in the
classified service by the provisions of this subsection who
was employed in any of the positions included in this
subsection as of the effective date of this section shall be
thereafter severed, removed or terminated in his or her
employment prior to his or her entry into the classified
service except for cause as if the person had been in the
classified service when severed, removed or terminated.
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(c) The director is responsible for the administration
and management of the public employees insurance
agency as provided for in this article and in connection
with his or her responsibility shall have the power and
authority to make all rules necessary to effectuate the
provisions of this article. Nothing in section four or five
of this article shall limit the director's ability to manage on
a day-to-day basis the group insurance plans required or
authorized by this article, including, but not limited to,
administrative contracting, studies, analyses and audits,
eligibility determinations, utilization management
provisions and incentives, provider negotiations, provider
contracting and payment, designation of covered and
noncovered services, offering of additional coverage
options or cost containment incentives, pursuit of
coordination of benefits and subrogation, or any other
actions which would serve to implement the plan or plans
designed by the finance board.

(d) The public employees insurance agency shall
terminate in the manner provided in article ten, chapter
four of this code, on the first day of July, two thousand
one, unless extended by legislation enacted before the
termination date: Provided, That the public employees
insurance agency advisory board, created in section six of
this article, shall terminate in the manner provided in
article ten, chapter four of this code on the first day of
July, one thousand nine hundred ninety-six.

§5-16-5. Purpose, powers and duties of the finance board;
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initial financial plan; financial plan for following
year; and annual financial plans.

(a) The purpose of the finance board created by this
article is to bring fiscal stability to the public employees
insurance agency through development of an annual
financial plan designed to meet the agency’s estimated
total financial requirements, taking into account all
revenues projected to be made available to the agency, and
apportioning necessary costs equitably among
participating employers, employees and retired employees
and providers of health care services.
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(b) The finance board shall retain the services of an
impartial, professional actuary, with demonstrated
experience in analysis of large group health insurance
plans, to estimate the total financial requirements of the
public employees insurance agency for each fiscal year
and to review and render written professional opinions as
to financial plans proposed by the finance board. The
finance board shall also employ the actuary to develop
alternative financing options and to perform such other
services as may be requested by the finance board. All
reasonable fees and expenses for actuarial services shall be
paid by the public employees insurance agency. Any
financial plan or modifications to a financial plan
approved or proposed by the finance board pursuant to
this section shall be submitted to and reviewed by the
actuary, and may not be finally approved and submitted to
the governor and to the Legislature without the actuary's
written professional opinion that the plan may be
reasonably expected to generate sufficient revenues to
meet all estimated program and administrative costs of the
agency, excluding incurred but unreported claims, for the
fiscal year for which the plan is proposed. The actuary's
opinion on the initial plan required by subsection (d) of
this section shall allow for a target of forty-five days of
accounts payable to be carried over into the next fiscal
year. The actuary's opinion on the financial plan for
fiscal year one thousand nine hundred ninety-two shall
allow for between thirty and forty-five days of accounts
payable to be carried over into the next fiscal year. The
actuary's opinion on the financial plan for any succeeding
fiscal year shall allow for no more than thirty days of
accounts payable to be carried over into the next fiscal
year. The actuary’s opinion for any fiscal year shall not
include a requirement for establishment of a reserve fund.

(c) All financial plans required by this section shall
include the design of a benefit plan or plans. All financial
plans shall establish:

(1) Maximum levels of reimbursement which the
public employees insurance agency makes to categories of
health care providers;
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{(2) Any necessary cost containment measures for
implementation by the director;

(3) The levels of premium costs to participating
employers; and

(4) The types and levels of cost to participating
employees and retired employees.

The financial plans may provide for different levels of
costs based on the insureds' ability to pay. The finance
board may establish different levels of costs to retired
employees based upon length of employment with a
participating employer, ability to pay, or other relevant
factors. The financial plans may also include optional
alternative benefit plans with alternative types and levels of
cost. The finance board may develop policies which
encourage the use of West Virginia health care providers.

In addition, the finance board may allocate a portion
of the premium costs charged to participating employers
to subsidize the cost of coverage for participating retired
employees, on such terms as the finance board determines
are equitable and financially responsible.

(d) Initial plan. — The director shall convene the first
meeting of the finance board no later than the fifteenth
day of September, one thousand nine hundred ninety.
For presentation by the director at the first meeting, the
governor shall prepare an estimate of the total amount of
general and special revenues which the state has or will
have available to fund the public employees insurance
agency and its programs for the fiscal year ending on the
thirtieth day of June, one thousand nine hundred
ninety-one.

Notwithstanding any provision of this article to the
contrary, during any meeting authorized by subsection (h)
of this section to review implementation of the initial
financial plan in light of actual experience, the finance
board, in its discretion, may elect to redesign the initial
financial plan so that revenues generated will meet all
incurred and projected program and administrative costs
of the public employees insurance agency by the end of
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the fiscal year ending on the thirtieth day of June, one
thousand nine hundred ninety-two, rather than by the
thirtieth day of June, one thousand nine hundred
ninety-one. Before implementing any such modifications,
the finance board shall obtain a written professional
opinion from its actuary stating that the modified plan
may be reasonably expected to generate sufficient
revenues to meet all estimated program and administrative
costs of the public employees insurance agency for the
remainder of fiscal year one thousand nine hundred
ninety-one and for fiscal year one thousand nine hundred
ninety-two, allowing for between thirty and forty-five days
of accounts payable to be carried over into fiscal year one
thousand nine hundred ninety-three. The finance board
shall also afford interested and affected persons an
opportunity to offer comment on the modified plan at a
public meeting of the finance board. Regardless of
whether or not the finance board modifies the initial
financial plan as authorized by this subsection, the finance
board shall prepare a financial plan for fiscal year one
thousand nine hundred ninety-two in accordance with
subsection (e) of this section.

The finance board shall prepare, no later than the
tenth day of November, one thousand nine hundred
ninety, a proposed financial plan designed to generate
revenues sufficient to meet all program and administrative
costs of the public employees insurance agency which
have already been incurred but are unpaid, or which the
actuary estimates will be incurred and paid during the
remainder of fiscal year one thousand nine hundred
ninety-one, excluding incurred but unreported claims.
The finance board shall establish in the proposed financial
plan a target of forty-five days of accounts payable which
may be carried over into the next fiscal year.

The finance board shall request its actuary to review
the proposed financial plan and to render a written
professional opinion stating whether the plan may be
reasonably expected to generate sufficient revenues to
meet all estimated program and administrative costs of the
public employees insurance agency for the fiscal year.
The actuary's report shall explain the basis of his or her
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opinion. If the actuary concludes that the proposed
financial plan will not generate sufficient revenues to meet
all anticipated costs, then the finance board shall make
necessary modifications to the proposed plan to ensure
that all actuarially-determined financial requirements of
the agency will be met.

Upon obtaining the actuary's opinion and making all
necessary modifications to the proposed plan, the finance
board shall conduct two or more public hearings to
receive public comment on the proposed financial plan,
shall review such comments, and shall finalize and approve
the financial plan no later than the twentieth day of
November, one thousand nine hundred ninety,
Employees shall be notified of any changes in the types
and levels of employee costs or benefits contained in the
financial plan at least thirty days prior to the date of
implementation of the financial plan.

The finance board shall submit to the governor and to
the Legislature the final, approved financial plan no later
than the first day of December, one thousand nine
hundred ninety. The financial plan shall become effective
and shall be implemented by the director on the first day
of January, one thousand nine hundred ninety-one.

(e) Plan for fiscal year one thousand nine hundred
ninety-two. — No later than the first day of December,
one thousand nine hundred ninety, the governor shall
prepare and provide to the finance board an estimate of
the total amount of general and special revenues which the
state will have available to fund the public employees
insurance agency and its programs for the fiscal year
beginning the first day of July, one thousand nine
hundred ninety-one. The finance board shall request its
actuary to estimate the total financial requirements of the
public employees insurance agency for the fiscal year.

The finance board shall prepare a proposed financial
plan designed to generate revenues sufficient to meet all
estimated program and administrative costs of the public
employees insurance agency for the fiscal year. The
proposed financial plan shall allow for between thirty and
forty-five days of accounts payable to be carried over into
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the next fiscal year. Before final adoption of the
proposed financial plan, the finance board shall request its
actuary to review the plan and to render a written
professional opinion stating whether the plan will generate
sufficient revenues to meet all estimated program and
administrative costs of the public employees insurance
agency for the fiscal year. The actuary's report shall
explain the basis of its opinion. If the actuary concludes
that the proposed financial plan will not generate
sufficient revenues to meet all anticipated costs, then the
finance board shall make necessary modifications to the
proposed plan to ensure that all actuarially-determined
financial requirements of the agency will be met.

Upon obtaining the actuary's opinion, the finance
board shall conduct one or more public hearings in each
congressional district to receive public comment on the
proposed financial plan, shall review such comments, and
shall finalize and approve the financial plan.

The finance board shall submit to the governor and to
the Legislature its final, approved financial plan for fiscal
year one thousand nine hundred ninety-two, together with
the actuary's final written opinion, no later than the first
day of May, one thousand nine hundred ninety-one. The
financial plan shall become effective and shall be
implemented by the director on the first day of July, one
thousand nine hundred ninety-one.

(f) Annual plans. — The finance board shall prepare,
in the manner provided in subsection (e) of this section, an
annual financial plan for fiscal year one thousand nine
hundred ninety-three and each fiscal year thereafter
during which the finance board remains in existence. Any
such financial plan shall be designed to allow thirty days
or less of accounts payable to be carried over into the next
fiscal year. For each such fiscal year, the governor shall
provide his or her estimate of total revenues to the finance
board no later than the first day of July of the preceding
fiscal year. The finance board shall submit its final,
approved financial plan, after obtaining the necessary
actuary's opinion and conducting one or more public
hearings in each congressional district, to the governor
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and to the Legislature no later than the first day of
January preceding the fiscal year. The financial plan for a
fiscal year shall become effective and shall be
implemented by the director on the first day of July of
such fiscal year. In addition to each final, approved
financial plan required under this section, the finance
board shall also simultaneously submit financial
statements based on generally accepted accounting
practices (GAAP) and the final, approved plan restated on
an accrual basis of accounting, which shall include
allowances for incurred but not reported claims:
Provided, That the financial statements and the accrual-
based financial plan restatement shall not affect the
approved financial plan.

(g) The provisions of chapter twenty-nine-a of this
code shall not apply to the preparation, approval and
implementation of the financial plans required by this
section,

(h) The finance board shall meet on at least a
quarterly basis to review implementation of its current
financial plan in light of the actual experience of the
public employees insurance agency. The board shall
review actual costs incurred, any revised cost estimates
provided by the actuary, expenditures, and any other
factors affecting the fiscal stability of the plan, and may
make any additional modifications to the plan necessary
to ensure that the total financial requirements of the
agency for the current fiscal year are met. The financial
board may not increase the types and levels of cost to
employees during its quarterly review except in the event
of a true emergency.

(i) For any fiscal year in which legislative
appropriations differ from the governor's estimate of
general and special revenues available to the agency, the
finance board shall, within thirty days after passage of the
budget bill, make any modifications to the plan necessary
to ensure that the total financial requirements of the
agency for the current fiscal year are met.

(j) The types and levels of costs to employers,
employees and retired employees participating in public
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employer as a separate line item, titled “PEIA”, in its
respective annual budget and are responsible for the
transfer of funds to the director for the cost of insurance
for employees covered by the plan. Each spending unit
shall pay to the director its proportionate share from each
source of funds. Any agency wishing to charge general
revenue funds for insurance benefits for retirees under
section thirteen of this article shall provide documentation
to the director that the benefits cannot be paid for by any
special revenue account or that the retiring employee has
been paid solely with general revenue funds for twelve
months prior to retirement.

(b) If the general revenue appropriation for any
employer, excluding county boards of education, is
insufficient to cover the cost of insurance coverage for the
employer’s participating employees, retired employees
and surviving dependents, the employer shall pay the
remainder of the cost from its “personal services” or
“unclassified” line items. The amount of the payments
for county boards of education shall be determined by the
method set forth in section twenty-four, article nine-a,
chapter eighteen of this code: Provided, That local excess
levy funds shall be used only for the purposes for which
they were raised: Provided, however, That after approval
of its annual financial plan, but in no event later than the
thirty-first day of December of each year, the finance
board shall notify the Legislature and county boards of
education of the maximum amount of employer
premiums that the county boards of education shall pay
for covered employees during the following fiscal year.

(¢) All other employers not operating from the state
general revenue fund shall pay to the director their share
of premium costs from their respective budgets. The
finance board shall establish the employers’ share of
premium costs to reflect and pay the actual costs of the
coverage including incurred but not reported claims.

(d) The contribution of the other employers (namely:
A county, city or town) in the state; any separate
corporation or instrumentality established by one or more
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counties, cities or towns, as permitted by law; any
corporation or instrumentality supported in most part by
counties, cities or towns; any public corporation charged
by law with the performance of a governmental function
and whose jurisdiction is coextensive with one or more
counties, cities or towns; any comprehensive community
mental health center or comprehensive mental retardation
facility established, operated or licensed by the secretary
of health and human resources pursuant to section one,
article two-a, chapter twenty-seven of this code, and which
is supported in part by state, county or municipal funds;
and a combined city-county health department created
pursuant to article two, chapter sixteen of this code for
their employees shall be the percentage of the cost of the
employees’ insurance package as the employers
determine reasonable and proper under their own
particular circumstances.

(e) The employee’s proportionate share of the
premium or cost shall be withheld or deducted by the
employer from the employee’s salary or wages as and
when paid and the sums shall be forwarded to the director
with any supporting data as the director may require.

(f) All moneys received by the public employees
insurance agency shall be deposited in a special fund or
funds as are necessary in the state treasury and the
treasurer of the state is custodian of the fund or funds and
shall administer the fund or funds in accordance with the
provisions of this article or as the director may from time
to time direct. The treasurer shall pay all warrants issued
by the state auditor against the fund or funds as the
director may direct in accordance with the provisions of
this article. All funds received by the agency, including,
but not limited to, basic insurance premiums,
administrative expenses and optional life insurance
premiums, shall be deposited in the West Virginia
consolidated investment pool with the West Virginia
investment management board, with the interest income a
proper credit to all such funds.
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CHAPTER 183

(H. B. 4220—By Delegates Beane, Michael, Mezzatesta,
Ashley, L. White and Azinger)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article six, chapter thirty-three of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
thirty-one-e; and to amend and reenact section one, article
six-a of said chapter, all relating to automobile liability
insurance; establishing a procedure for written notification of
an offer to settle for policy limits to an underinsured
motorist coverage carrier; setting forth notice requirements;
establishing requirements for preservation of subrogation
rights by underinsured motorist coverage carrier; eliminating
requirement that notice of cancellation of coverage be given
by registered or certified mail; and making certain technical
revisions.

Be it enacted by the Legislature of West Virginia:

That article six, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
thirty-one-e; and that section one, article six-a of said chapter be
amended and reenacted, all to read as follows:

Article
6. The Insurance Policy.
6A. Cancellation or Nonrenewal of Automobile Liability
Policies.

ARTICLE 6. THE INSURANCE POLICY.

§33-6-31e. Notice of proposed settlement for policy limits to
underinsured motorist coverage carrier;
waiver of subrogation; time limits.

1 (a) When an automobile liability insurer indemnifying
2 a tortfeasor offers to pay its full policy limits of coverage
3 for bodily injury or death to a claimant in a claim
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involving a motor vehicle accident, conditioned upon an
underinsured motorist coverage carrier waiving its rights
of subrogation against the tortfeasor, then the claimant or
the liability insurer indemnifying the tortfeasor may give
to the underinsured motorist coverage carrier notice in
writing that an offer to settle for policy limits has been
made by the liability insurer indemnifying the tortfeasor.

(b) The notice shall be in writing and sent by certified
mail, return receipt requested, to the underinsured motorist
coverage carrier, and it shall state plainly the following
information:

(1) The name and address of the underinsured
motorist coverage claimant;

(2) The name and address of the person in whose
name the underinsured motorist coverage is written;

(3) The policy number of the policy under which the
underinsured motorist coverage is written;

(4) The name of the tortfeasor;

(5) The name of the insurance company and the
policy number for the insurance policy indemnifying the
tortfeasor under which an offer to settle for policy limits
has been made;

(6) A statement that the company indemnifying the
tortfeasor has offered to settle with the claimant for policy
limits, conditioned upon the waiver by the underinsured
motorist coverage carrier of its subrogation rights against

the tortfeasor; and

(7) A statement that under the law the underinsured
motorist coverage carrier has sixty days to preserve its
subrogation rights against the tortfeasor by providing
written notice of its intention to do so and by paying to
the claimant an amount equal to the policy limits that have
been offered to the claimant by the liability insurance
company indemnifying the tortfeasor.

(c) The underinsured motorist coverage carrier is
considered to have fully waived its rights of subrogation
against the tortfeasor, unless within sixty days from receipt
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of the notice described in subsection (b) above, the
underinsured motorist coverage carrier sends in writing by
certified mail, return receipt requested, to the claimant and
to the liability insurer indemnifying the tortfeasor written
notice that it does not waive its rights of subrogation
against the tortfeasor. This notice is not effective unless
the notice to the claimant is accompanied by payment to
the claimant of an amount equal to the policy limits which
had been offered by the liability insurance company
indemnifying the tortfeasor. If the underinsured motorist
carrier fails to send the notice provided for in this
subsection or fails to pay the sum required by this
subsection within the time specified, then the underinsured
motorist coverage carrier is considered to have waived its
subrogation rights against the tortfeasor, and the claimant
may proceed to consummate the settlement about which
notice had been provided, as set forth in subsections (a)
and (b) of this section.

(d) If the underinsured motorist carrier gives notice
and tenders the payment, as required in subsection (c¢) of
this section, then the underinsured motorist carrier is and
remains subrogated to the rights of the claimant as to the
tortfeasor to the extent of any and all sums paid by the
underinsured motorist carrier to the claimant, as provided
under current law. The payment by the underinsured
motorist coverage carrier of the amount equal to the
policy limits offered by the liability insurer indemnifying
the tortfeasor, as provided for in this section, shall not
serve in any way to waive, change or increase the amount
of the applicable underinsured motorist coverage beyond
the underlying underinsured motorist coverage policy
limits.

(e) The provisions of this section shall apply only to
written notices sent to underinsured motorist coverage
carriers on or after the effective date of this section.

ARTICLE 6A. CANCELLATION OR NONRENEWAL OF AUTOMO-

BILE LIABILITY POLICIES.

§33-6A-1. Cancellation prohibited except for specified

reasons; notice.
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No insurer once having issued or delivered a policy
providing automobile liability insurance in this state
insuring a private passenger automobile may, after the
policy has been in effect for sixty days, or in case of
renewal effective immediately, issue or cause to issue a
notice of cancellation during the term of the policy except
for one or more of the reasons specified in this section:

(a) The named insured fails to discharge when due
any of his or her obligations in connection with the
payment of premium for the policy or any installment of
the premium;

(b) The policy was obtained through material
misrepresentation;

(c) The insured violates any of the material terms and
conditions of the policy;

(d) The named insured or any other operator, either
resident in the same household or who customarily
operates an automobile insured under the policy:

(1) Has had his or her operator’s license suspended or
revoked during the policy period including suspension or
revocation for failure to comply with the provisions of
article five-a, chapter seventeen-c of this code, regarding
consent for a chemical test for intoxication: Provided,
That when a license is suspended for sixty days by the
commissioner of motor vehicles because a person did
drive a motor vehicle while under the age of twenty-one
years with an alcohol concentration in his or her blood of
two hundredths of one percent or more, by weight, but less
than ten hundredths of one percent, by weight, pursuant to
subsection (I), section two, article five-a, chapter
seventeen-c of this code, the suspension shall not be
grounds for cancellation; or

(2) Is or becomes subject to epilepsy or heart attacks,
and the individual cannot produce a certificate from a
physician testifying to his or her ability to operate a motor
vehicle.
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(e) The named insured or any other operator, either
resident in the same household or who customarily
operates an automobile insured under such policy is
convicted of or forfeits bail during the policy period for
any of the following:

(1) Any felony or assault involving the use of a motor
vehicle;

(2) Negligent homicide arising out of the operation of
a motor vehicle;

(3) Operating a motor vehicle while under the
influence of alcohol or of any controlled substance or
while having an alcohol concentration in his or her blood
of ten hundredths of one percent or more, by weight;

(4) Leaving the scene of a motor vehicle accident in
which the insured is involved without reporting as required
by law;

(5) Theft of a motor vehicle or the unlawful taking of
a motor vehicle;

(6) Making false statements in an application for a
motor vehicle operator’s license;

(7) A third violation, committed within a period of
twelve months, of any moving traffic violation which
constitutes a misdemeanor, whether or not the violations
were repetitious of the same offense or were different
offenses. Notwithstanding any of the provisions of this
section to the contrary, no insurance company may cancel
a policy of automobile liability insurance without first
giving the insured thirty days’ notice of its intention to
cancel: Provided, That cancellation of the insurance
policy by the insurance carrier for failure of consideration
to be paid by the insured upon initial issuance of the
insurance policy is effective upon the expiration of ten
days’ notice of cancellation to the insured.
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CHAPTER 184

(H. B. 2550—By Delegates Jenkins, L. White, Thompson and Beane)
[Passed March 14, 1998: in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article six-a,
chapter thirty-three of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating to
cancellation or nonrenewal of automobile liability insurance
policies; providing that such cancellation notices may
include the amount of premium due.

Be it enacted by the Legislature of West Virginia:

That section three, article six-a, chapter thirty-three of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 6A. CANCELLATION OR NONRENEWAL OF AUTO-
MOBILE LIABILITY POLICIES.

§33-6A-3. Insurer to specify reasons for cancellation;
immunity from liability or suit.

In every instance in which a policy or contract of
automobile liability insurance which has been in effect
sixty days or which has been renewed is canceled by the
insurer, the insurer or its duly authorized agent shall, in
the notice of cancellation or at the written request of the
named insured, specify the reason or reasons relied upon
by the insurer for the cancellation. These reasons shall be
stated in a written notice and shall, if not provided in the
notice of cancellation, be made within thirty days after the
request: Provided, That there shall be no liability on the
part of, and no cause of action shall arise against, any
insurer or its agents or its authorized investigative sources
for any statements made with probable cause by the
insurer, agent or investigative source in a written notice
required to be given pursuant to this section. A notice of
cancellation for nonpayment of premium is not void on
the grounds that the notice includes the amount of
premium due or the date by which payment was to be

paid.
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CHAPTER 185

(H. B. 4283—By Delegates Thompson, Beane,
L. White, Kominar and Johnson)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article seven, chapter thirty-three of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
nine-a, relating to annuity valuation mortality tables;
commissioner to propose rules adopting national association
of insurance commissioners’ model proposal.

Be it enacted by the Legislature of West Virginia:

That article seven, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
nine-a, to read as follows:

ARTICLE 7. ASSETS AND LIABILITIES.
§33-7-9a. Annuity mortality tables.

The commissioner shall propose rules, on or before the
first day of July, one thousand nine hundred ninety-eight,
adopting the national association of insurance
commissioners' model proposal "Recognizing Annuity
Mortality Tables For Use In Determining Reserve
Liabilities," which incorporates the "Annuity 2000
Mortality Table" and the "1994 Group Annuity Reserving
Table."
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CHAPTER 186

(H. B. 4259—By Mr. Speaker, Mr. Kiss, and Delegates
Beane, L. White, Thompson, Faircloth and Johnson)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact article sixteen-e, chapter thirty-
three of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating generally to the
regulation of limited benefits insurance policies; providing
definitions; providing limitations on premium rate increases;
providing for premium corrections; providing for the
amount and timing of premium corrections; requiring
reports to the commissioner; providing for civil penalties;
requiring notice of cancellation or nonrenewal; providing
requirements for limited benefits policy provisions; allowing
the insurance commissioner to prevent an insurer from
avoiding premium correction requirements by offering a
new form of policy or certificate; and requiring a report to
the Legislature by the commissioner.

Be it enacted by the Legislature of West Virginia:

That article sixteen-e, chapter thirty-three of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 16E. LIMITED BENEFITS ACCIDENT AND SICKNESS
INSURANCE POLICIES AND CERTIFICATES.

§33-16E-1. Scope of article.

§33-16E-2. Definitions.

§33-16E-3. Identification of level premium limited benefits forms.
§33-16E-4. Premium rate increases.

§33-16E-5. Premium corrections required.

§33-16E-6. Amount and timing of premium corrections.

§33-16E-7. Report 1o be filed with commissioner; form; examinations.

§33-16E-8. Penalties.
§33-16E-9. Notice of cancellation or nonrenewal.
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§33-16E-10. Prohibition against preexisting conditions, waiting periods,
elimination periods and probationary periods in replacement
policies.

§33-16E-11. Applicability of other provisions.

§33-16E-12. Commissioner to promulgate rules.

§33-16E-13. Commissioner’s authority to reject new policy or certificate
forms.

§33-16E-14. Commissioner’s report to the Legislature.

§33-16E-1. Scope of article.

1 The provisions of this article apply to all limited
2 benefits policies and certificates delivered or issued for
3 delivery in this state after the ninth day of July, one
4 thousand nine hundred ninety-three.

§33-16E-2. Definitions.
1 For purposes of this article:

(a) “Limited benefits policy” means any individual
or group accident and sickness insurance policy, including
all riders thereto (and certificates in the case of a group
policy), that covers one or more residents of this state and
that is not required to offer or provide all benefits
mandated by any other applicable provision of this
chapter. Such policies include, but are not limited to,
accident only, sickness only disability, sickness only,
10 accident only disability, hospital indemnity, specified
11 disease and travel accident insurance policies: Provided,
12 That the following types of policies and certificates are
13 excluded from the definition of "limited benefits policy":

Woo~Nanwnm bW

14 (1) Credit accident and sickness insurance;

15 (2) Long-term care insurance;

16 (3) Medicare supplement insurance;

17 (4) Minimum benefits accident and sickness insurance

18 issued pursuant to section fifteen, article fifteen of this
19 chapter or article sixteen-c of this chapter;

20 (5) Accident and sickness policies which provide
21 benefits for loss of income due to disability;

22 (6) Major medical policies;
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(7) Dental policies; and
(8) Vision policies.

(b) "Limited benefits form" means a compilation of
policy terms that has been approved by the commissioner
for use as a prototype for limited benefits policies, or a
compilation of policy terms that has been used as the
prototype for one or more limited benefits policies,
regardless of whether that compilation has been approved
by the commissioner. The existence of a form may be
inferred from the existence of one or more policies that
do not conform to any form that has been approved by
the commissioner. Limited benefits forms that are used by
a particular insurer and that, in the opinion of the
commissioner, are substantially identical with respect to
the risks covered and benefits provided shall be regarded
as a single limited benefits form.

(¢) "Insurer" means an insurer that offers or has in
force any limited benefits policies.

{(d) "Correction date" means the thirty-first day of
December of the year one thousand nine hundred ninety-
nine and of every third year thereafter.

(e) “Incurred claims” for a particular limited benefits
form during a particular period of time means the
aggregate amount of all claims incurred during that
period on all limited benefits policies based on that form,
regardless of when individual claims are paid: Provided,
That if both West Virginia residents and residents of one
or more other states are covered under a group limited
benefits policy, only claims incurred on behalf of West
Virginia residents shall be taken into account in
determining the amount of claims incurred on the policy.

(f) "Earned premiums" for a particular limited benefits
form during a particular period of time means the
aggregate amount all premiums earned during that period
on all policies based on that form, regardless of when
specific premiums are paid: Provided, That if both West
Virginia residents and residents of one or more other
states are covered under group limited benefits policy,



Ch. 186] INSURANCE 1119

61
62
63
64

65
66
67
68
69
70
71
72
73
74

75
76
77
78
79

80
81
82

only premiums earned for coverage extended to West
Virginia residents shall be taken into account in
determining the amount of premiums earned on the
policy.

(g) "Net level premium" for a particular limited
benefits formm means a hypothetical premium per limited
benefits policy that is of such amount that, over the
lifetime of the limited benefits policy beginning at the
time of issue of the policy, the present value of the net
level premiums for the policy equals the present value of
the claims expected to be incurred on the policy. The net
level premium shall be determined using the same
assumptions as are used in pricing calculations, with
appropriate provision for adverse deviation.

(h) "Net level premium reserve"” means a reserve
calculated so that at any point in time the reserve amount
is the present value of benefits expected to be incurred in
the future minus the present value of future net level
premiums.

(i) "Modified net level premium reserve” means net
level premium reserve reduced by the investment income
component of such reserve.

§33-16E-3. Identification of level premium limited benefits

1
2
3
4
5
6
-
8
9

10

11

12
13
14

forms.

(a) A limited benefits form shall be regarded as a level
premium limited benefits form only if the form has been
identified as provided in this section.

(b} On or before the first day of December, one
thousand nine hundred ninety-eight, each insurer shall
identify, in writing to the commissioner, those limited
benefits forms approved by the commissioner (pursuant to
section eight, article six of this chapter) prior to the first
day of July, one thousand nine hundred ninety-eight, that
are level premium limited benefits forms.

(c) An insurer submitting a form to the commissioner
for approval (pursuant to section eight, article six of this
chapter) after the first day of July, one thousand nine
hundred ninety-eight, shall clearly indicate, in the written
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documents filed with the commissioner to submit the
form, that the form is a level premium limited benefits
form.

(d) An insurer using a form that is not subject to prior
approval by the commissioner shall identify the form as a
level premium limited benefits form, in writing to the
commissioner:

(1) On or before the first day of December, one
thousand nine hundred ninety-eight, if at least one policy
based on the form was delivered or issued for delivery in
this state prior to the first day of July, one thousand nine
hundred ninety-eight; or

(2) Within six months of the first instance in which a
policy is delivered or issued for delivery in this state, if no
such policies were delivered or issued for delivery in West
Virginia prior to the first day of July, one thousand nine
hundred ninety-eight.

(e) A limited benefits form that is subject to prior
approval by the commissioner and that has not been so
approved shall not be regarded as a level premium limited
benefits form.

§33-16E-4. Premium rate increases.

OO0~ ONh B -

(a) The commissioner may not approve a premium
rate increase for a limited benefits form unless the form is
expected, over its lifetime and given the rate increase, to
return at least seventy-five percent (in the case of a group
form) or sixty-five percent (in the case of an individual
form) of its earned premiums to policyholders and
certificate holders as incurred claims: Provided, That for
purposes of this requirement, any premium refunds that
have been paid for the form pursuant to this article shall
be regarded as incurred claims. At the request of an
insurer, the commissioner may apply a minimum
percentage that is less then the applicable percentage
otherwise provided in this subsection if the insurer
demonstrates to the satisfaction of the commissioner that
special circumstances justify .the use of that lesse_r
percentage in order to allow the insurer a reasonable profit
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on policies based on the form. Special circumstances
include, but are not limited to:

(1) The cost of developing the form is unusually high;
or

(2) The expenses of marketing or administering the
form are unusually high; or

(3) The form covers unusual risks or incorporates
unique features.

(b) For purposes of this article, the following shall be
treated as individual limited benefits forms:

(1) Forms used as a prototypes for limited benefits
policies (or certificates thereto in the case of group
policies) that are marketed to individuals through the mail
or mass media advertising, including both print and
broadcast advertising; and

(2) Forms used as a prototypes for limited benefits
policies (or certificates thereto in the case of group
policies), however marketed, that are sold so that the
individual insured makes the decision to purchase the
insurance and is responsible for paying all costs of the
insurance, including payment by salary reductions for
cafeteria plans under section one hundred twenty-five of
the Internal Revenue Code.

§33-16E-5. Premium corrections required.

OVoedNnbD W -

10

(a) Except as otherwise provided in this section, an
insurer shall make a premium correction for a particular
limited benefits form and correction date if the
comparison percentage for that form and date is not at
least sixty-five percent (in the case of a group form) or
fifty-five percent (in the case of an individual form). At
the request of an insurer, the commissioner may apply a
minimum percentage that is less than the applicable
percentage otherwise provided in this subsection if the
insurer demonstrates to the satisfaction of the
commissioner that special circumstances justify the use of
that lesser percentage in order to allow the insurer a
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reasonable profit on policies based on the form. Special
circumstances include, but are not limited to:

(1) The cost of developing the form was unusually
high; or

(2) The expenses of marketing or administering the
form are unusually high; or

(3) The form covers unusual risks or incorporates
unique features.

(b) The comparison percentage for a limited benefits
form that is not a level premium limited benefits form
shall be calculated by dividing the incurred claims for the
form during the three-year period ending on the
correction date by the earned premiums for the form
during the same period, and multiplying that quotient by
one hundred: Provided, That for correction dates after
the thirty-first day of December, two thousand two,
comparison percentages for level premium limited
benefits forms also shall be calculated in this fashion.

(¢c) The comparison percentage for a level premium
limited benefits form shall be calculated as follows:
Provided, That for correction dates after the thirty-first
day of December, two thousand two, the comparison
percentage for such forms instead shall be calculated as
described in subsection (b) of this section:

(1) Add the incurred claims for the form during the
period that begins on the ninth day of July, one thousand
nine hundred ninety-three, and ends on the correction
date, to the modified net level premium reserve for the
form as of the correction date: Provided, That any
premium refunds that have been paid for the form
pursuant to this article shall be added to the incurred
claims when performing this calculation;

(2) Divide the sum thus obtained by the earned
premiums for the form during the period that begins on
the ninth day of July, one thousand nine hundred ninety-
three, and ends on the correction date; and then
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(3) Multiply the quotient thus obtained by one
hundred.

(d) If, in the opinion of the commissioner, a
comparison percentage that is calculated by the method
described in subsection (c) of this section would not
accurately predict the percentage of earned premiums
returned to policyholders and certificate holders over the
lifetime of a particular limited benefits form, the
commissioner may require that a different method be used
to calculate a comparison percentage for the form.

(e) Notwithstanding any other provision of this
section, an insurer may not be required to make a
premium correction for a particular limited benefits form
and correction date if the earned premiums for the form
during the period that begins on the ninth day of July, one
thousand nine hundred ninety-three, and ends on the
correction date is less than five hundred thousand dollars.

§33-16E-6. Amount and timing of premium corrections.

1
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(a) A premium correction may be a refund of
premiums, a reduction in premiums, or an increase in
benefits. All premium corrections shall satisfy the
requirements of this section, and any refund or reduction
of premiums, or increase in benefits that does not satisfy
those requirements may not be regarded as a premium
correction for purposes of this article.

(b) The total amount of a premium refund for a
particular form shall equal the amount of additional
claims that, if incurred on the correction date, would cause
the comparison percentage for the form to equal the
minimum percentage for the form, with both percentages
being determined according to section five of this article.
The refund shall be allocated among those persons who
are policyholders as of the correction date for which the
refund is made. Individual refunds shall be in proportion
to the total amount of premiums earned for each
individual’s policy over the entire period that the policy
has been in force. A premium refund that satisfies the
requirements of this section shall not be regarded as an
instance of unfair discrimination in rates or premiums for
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purposes of subsection (7), section four, article eleven of
this chapter or as a rebate of premiums for purposes of
subsection (8), section four, article eleven of this chapter.

(c) A reduction of premiums or an increase in benefits
shall be such that the amount returned to policyholders or
certificate holders as incurred claims over the lifetime of
the form is at least equal to the minimum percentage for
the form determined according to section five of this
article: Provided, That for purposes of this requirement,
any premium refunds that have been paid for the form
pursuant to this article shall be regarded as incurred
claims. Once implemented, the reduction or increase shall
affect all policies, whether newly issued or renewed, that
are based on the form for which the correction is made.

(d) A reduction of premiums or increase in benefits
must be approved in advance by the commissioner. The
commissioner may approve a reduction or increase only if
the insurer establishes, to the satisfaction of the
commissioner, that the reduction or increase satisfies the
requirements of this section. Prior to approving or
disapproving a reduction or increase, the commissioner
may request, and the insurer shall provide, all information
that, in the opinion of the commissioner, is reasonably
related to the commissioner’s decision. To evaluate a
reduction or increase, the commissioner may retain
professionals or specialists, including, but not limited to,
independent actuaries, to perform services that are
reasonably necessary to evaluate the reduction or increase.
The cost of those services shall be borne by the insurer
that has requested approval of the reduction or increase:
Provided, That the amount borne by an insurer in
connection with a single reduction or increase shall not
exceed two thousand five hundred dollars.

(e) Premium refunds shall be tendered to individual
policyholders, and reductions in premiums or increases in
benefits shall be implemented, on the later of the first day
of October of the year immediately following the
correction date for which the correction is made or the
date which is sixty days after the commissioner issues a
decision on a request for approval of a reduction in
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premiums or an increase in benefits. Every individual
premium refund tendered later than the required tender
date shall include interest for the period beginning on the
required tender date and ending on the date on which the
refund is tendered, at the rate established by the tax
commissioner under section seventeen-a, article ten,
chapter eleven of this code as of the actual tender date.
The commissioner may withdraw approval of a premium
reduction or benefit increase that is not implemented by
the date required by this subsection unless the insurer
establishes to the satisfaction of the commissioner, that the
failure to implement the reduction or increase by that date
was neither willful nor a result of the insurer’s negligence.
Insurers shall request approval of a premium reduction or
benefits increase no later than the first day of July of the
same year: Provided, That the commissioner may accept
a request for approval made after that date if, in the
opinion of the commissioner, the timing of the request will
not impair the commissioner’s evaluation of the request
and will allow any such reduction or increase to be
implemented on or before the date required by this
subsection. If the requirements of any other state or
federal law restrict the implementation of any premium
reduction or benefit increase on the date otherwise
required by this subsection, such reduction or increase
shall be implemented on the earliest date allowed by such
other state or federal law.

(f) A premium refund that, once allocated, would
result in individual refunds of less than ten dollars per
policyholder may be retained by the insurer and placed in
a fund to be used to offset any future rate increases for the
form: Provided, That if the insurer subsequently pays
individual refunds for the same form, any amount earlier
placed into the fund for the same form shall be added to
the amount of the premium refund, and the total amount
allocated among individual policyholders as described in
subsection (b) of this section.

(® Ngtwithstgnding any other provision of this article,
if a particular limited benefits policy was issued for

delivery prior to the ninth day of July, one thousand nine
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102 hundred ninety-three, an insurer shall not be required to
103  pay individual refunds to the holder of that policy.

§33-16E-7. Report to be filed with commissioner; form;
examinations.

(a) Every insurer shall annually file with the
commissioner a report on the limited benefits forms used
or available for use by the insurer during the period.

1

2

3

4 (1) The report shall be filed no later than the first day
S of June: Provided, That the commissioner for good cause
6 shown may extend the filing date for a particular report
7 for up to ninety days.

8

(2) The report shall be prepared on a form prescribed

9 by the commissioner, and shall contain all of the

10 information required by that form. The report shall

11 provide this information for every limited benefits form

12 actually used by the insurer during the preceding calendar

13 year, and for every form that as of the final day of the
14 reporting period was approved by the commissioner.

15 (3) The report shall be executed by the insurer in the
16 manner prescribed by the commissioner.

17 (b) The commissioner may examine the records and
18 files of any insurer to determine whether the insurer has
19 complied with the provisions of this article.

§33-16E-8. Penalties.

(a) Any insurer that fails to comply with the provisions
of this article is subject to the following civil penalties:

1

2

3 (1) An insurer that has failed to file a limited benefits
4 report by the applicable filing date (determined with
5 regard to any extensions of time granted by the
6 commissioner) is subject to a penalty of two thousand five
7 hundred dollars, and an additional penalty of two
8 thousand five hundred dollars for each month or fraction
9 thereof during which the failure continues;

10 (2) An insurer that has filed a report that is incomplete
11 or inaccurate in any material respect is subject to a penalty
12 of two thousand five hundred dollars, and an additional
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penalty of two thousand five hundred dollars for every
month or fraction thereof during which the insurer fails to
correct all material defects in the report; and

(3) An insurer that has failed to make a premium
correction during the time prescribed by this article is
subject to a penalty of five thousand dollars, and an
additional penalty of five thousand dollars for each month
or fraction thereof during which the failure continues.

(b) Penalties established by this section may not be
imposed if the insurer establishes, to the satisfaction of the
commissioner, that the failure upon which the penalty is
based was neither willful nor a result of the insurer’s
negligence.

(c) Penalties imposed under this section shall be paid
to the commissioner, who shall transfer amounts so
received to the general revenue fund of this state. A
penalty shall be due when the insurer receives written
notice from the commissioner stating the amount of the
penalty and describing the failure for which it is imposed.
Notice of a penalty does not preclude the imposition of
additional penalties for subsequent months or fractions
thereof during which the failure identified in the notice
continues, or the imposition of penalties for other failures.

(d) The imposition of penalties under this section are
in addition to, and not in lieu of, any other penalties,
charges, sanctions, or liabilities allowed by law.

§33-16E-9. Notice of cancellation or nonrenewal.
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No insurer may cancel or nonrenew a limited benefits
policy, or a certificate thereto in the case of a group
policy, unless written notice of such cancellation or
nonrenewal is forwarded to the policyholder or certificate
holder not less than sixty days prior to the expiration date
of the policy or certificate.

§33-16E-10. Prohibition against preexisting conditions, wait-

|
2
3

ing periods, elimination periods and proba-
tionary periods in replacement policies.

(@) Ifa limited bqanits pplipy replaces another limited
benefits policy providing similar coverage, the insurer
issuing the replacement policy shall waive any time
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periods applicable to preexisting conditions, waiting
periods, elimination periods and probationary periods in
the new limited benefits policy to the extent that such time
was spent under the original policy or certificate.

(b) If a limited benefits policy replaces another limited
benefits policy providing similar coverage that has been in
10 effect for at least six months, the replacement policy may
11 not provide any time periods applicable to preexisting
12 conditions, waiting periods, elimination periods and
13 probationary periods.

§33-16E-11. Applicability of other provisions.

Voo ~Iohnap

1 Except as otherwise provided, all the provisions of
2 article fifteen of this chapter are applicable to individual
3 limited benefits policies and all provisions of article
4 sixteen of this chapter are applicable to group limited
5 benefits policies.

§33-16E-12. Commissioner to promulgate rules.

1 The commissioner may promulgate rules in
2 accordance with the provisions of chapter twenty-nine-a of
3 this code regarding the implementation, regulation and
4 enforcement of the provisions of this article.

§33-16E-13. Commissioner’s authority to reject new policy or
certificate forms.

The commissioner may disapprove any new limited
benefits form if the commissioner determines that the new
form likely will be used by the insurer in lieu of an
existing form so as to allow the insurer to avoid making
premium corrections on the existing form.

§3

(]

-16E-14. Commissioner’s report to the Legislature.

The commissioner shall prepare a report to the
Legislature, to be delivered during the regular session of
the Legislature held in the year two thousand two. The
commissioner’s report shall evaluate the provisions of this
article (including, but not limited to, the provisions that
establish a method for computed comparison percentages
for level premium limited benefits policies) and may
include proposed changes or alternatives to those
provisions.

Voo~V A WN -
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CHAPTER 187

(Com. Sub. for $. B. 361—By Senators Hunter, White, Kessler and Ball)
[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section twenty-four, article
twenty-five-a, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended;
and to further amend said chapter by adding thereto two new
articles, designated articles twenty-five-c and forty-two, all
relating to managed care plans and their patients’ nights; and
providing for direct access to women’s health care providers.

Be it enacted by the Legislature of West Virginia:

That section twenty-four, article twenty-five-a, chapter thirty-
three of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted; and that said
chapter be further amended by adding thereto two new articles,
designated articles twenty-five-c and forty-two, all to read as
follows:

Article
25A. Health Maintenance Organization Act.
25C. Health Maintenance Organization Patient Bill of
Rights.
42. Women’s Access to Health Care Act.

ARTICLE 25A. HEALTH MAINTENANCE ORGANIZATION ACT.

§33-25A-24. Statutory construction and relationship to other
laws.

1 (a) Except as otherwise provided in this article,
2 provisions of the insurance laws and provisions of hospital
3 or medical service corporation laws are not applicable to
4 any health maintenance organization granted a certificate
5 of authority under this article. The provisions of this
6 article shall not apply to an insurer or hospital or medical
7 service corporation licensed and regulated pursuant to the
8 insurance laws or the hospital or medical service
9 corporation laws of this state except with respect to its
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health maintenance corporation activities authorized and
regulated pursuant to this article. The provisions of this
article shall not apply to an entity properly licensed by a
reciprocal state to provide health care services to employer
groups, where residents of West Virginia are members of
an employer group, and the employer group contract is
entered into in the reciprocal state. For purposes of this
subsection, a "reciprocal state" means a state which
physically borders West Virginia and which has subscriber
or enrollee hold harmless requirements substantially
similar to those set out in section seven-a of this article.

(b) Factually accurate advertising or solicitation
regarding the range of services provided, the premiums
and copayments charged, the sites of services and hours of
operation, and any other quantifiable, nonprofessional
aspects of its operation by a health maintenance
organization granted a certificate of authority, or its
representative shall not be construed to violate any
provision of law relating to solicitation or advertising by
health professions: Provided, That nothing contained in
this subsection shall be construed as authorizing any
solicitation or advertising which identifies or refers to any
individual provider or makes any qualitative judgment
concerning any provider.

(¢) Any health maintenance organization authorized
under this article shall not be considered to be practicing
medicine and is exempt from the provisions of chapter
thirty of this code, relating to the practice of medicine.

(d) The provisions of sections fifteen and twenty,
article four (general provisions); section seventeen, article
six (noncomplying forms); article six-c (guaranteed loss
ratio); article seven (assets and liabilities); article eight
(investments); article nine (administration of deposits);
article twelve (agents, brokers, solicitors and excess line);
section fourteen, article fifteen (individual accident and
sickness insurance); section sixteen, article fifteen
(coverage of children); section eighteen, article fifteen
(equal treatment of state agency); section nineteen, article
fifteen (coordination of benefits with medicaid); article
fifteen-b (uniform health care administration act); section
three, article sixteen (required policy provisions); section
three-f, article sixteen (treatment of temporomandibular
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disorder and craniomandibular disorder); section eleven,
article sixteen (coverage of children); section thirteen,
article sixteen (equal treatment of state agency); section
fourteen, article sixteen (coordination of benefits with
medicaid); article sixteen-a (group health insurance
conversion); article sixteen-d (marketing and rate practices
for small employers); article twenty-five-c (health
maintenance organization patient bill of rights); article
twenty-seven (insurance holding company systems);
article thirty-four-a (standards and commissioner's
authority for companies deemed to be in hazardous
financial condition); article thirty-five (criminal sanctions
for failure to report impairment); article thirty-seven
(managing general agents); article thirty-nine (disclosure
of material transactions); article forty-one (privileges and
immunity); and article forty-two (women's access to health
care) shall be applicable to any health maintenance
organization granted a certificate of authority under this
article. In circumstances where the code provisions made
applicable to health maintenance organizations by this
section refer to the "insurer”, the "corporation” or words of
similar import, the language shall be construed to include
health maintenance organizations.

(e) Any long-term care insurance policy delivered or
issued for delivery in this state by a health maintenance
organization shall comply with the provisions of article
fifteen-a of this chapter.

(f) A health maintenance organization granted a
certificate of authority under this article shall be exempt
from paying municipal business and occupation taxes on
gross income it receives from its enrollees, or from their
employers or others on their behalf, for health care items
or services provided directly or indirectly by the health
maintenance organization. This exemption applies to all
taxable years through the thirty-first day of December,
one thousand nine hundred ninety-six. The commissioner
and the tax department shall conduct a study of the
appropriations of imposition of the municipal business
and occupation tax or other tax on health maintenance
organizations, and shall report to the regular session of the
Legislature, one thousand nine hundred ninety-seven, on
their findings, conclusions and recommendations, together
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94 with drafts of any legislation necessary to effectuate their
95 recommendations.

ARTICLE 25C. HEALTH MAINTENANCE ORGANIZATION
PATIENT BILL OF RIGHTS.

§33-25C-1. Short title.
§33-25C-2. Definitions.
§33-25C-3. Notice of certain subscriber rights.

§33-25C-1. Short title.

1 This article may be referred to as the "Patients’ Bill of
2 Rights".

§33-25C-2. Definitions.

(a) "Commissioner" means the commissioner of
insurance.

(b) "Managed care plan" or "plan” means any health
maintenance organization or prepaid limited health care
organization.

(c) "Provider" means any physician, hospital or other
person or organization which is licensed or otherwise
authorized in this state to provide health care services or
supplies.

1
2
3
4
5
6
7
8
9

§33-25C-3. Notice of certain subscriber rights.

1
2
3
4
5
6
7
8

All managed care plans must provide to subscribers on
a form prescribed by the commissioner a notice of certain

subscriber rights. The notice shall address the following
areas:

(1) The ability of the subscriber to pursue grievance

and hearing procedures without reprisal from the
managed care plan;

(2) How the subscriber may choose providers within
¢  the plan;

10 (3) The subscriber’s right to privacy and
11 confidentiality;

12 (4) The subscriber’s ability to examine and offer
13 corrections to their own medical records;
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(5) The subscriber’s right to be informed of plan
policies and any charges for which the subscriber will be

responsible;

(6) The subscriber’s ability to obtain evidence of the
medical credentials of a plan provider such as diploma
and board certifications;

(7) The right of subscriber’s to have coverage denials
reviewed by appropriate medical professionals consistent
with plan review procedures;

(8) Any other areas the commissioner may by rule
require.

ARTICLE 42, WOMEN’S ACCESS TO HEALTH CARE ACT.

§33-42-1. Short title.

§33-42-2. Legislative findings and purpose.

§33-42-3. Definitions.

§33-42-4. Limitations on conditions of coverage.

§33-42-5. Required disclosure.

§33-42-6. Certain cost-sharing prohibited.

§33-42-7. Limitation on number of women's health care providers.

§33-42-1. Short title.

I
2

This article shall be known and may be cited as the
"Women's Access To Health Care Act".

§33-42-2. Legislative findings and purpose,

1
2
3
4
5
6
7
§33-
|
2
3
4
5

The Legislature finds and declares that adequate
delivery of health care services to women requires direct
access to primary and preventative obstetrical and
gynecological services, which services may be provided as
"well woman examinations”, and direct access without
prior authorization to prenatal and obstetrical services for
pregnant women.

42-3. Definitions.

For purposes of this article:

(1) “Advanced nurse practitioner” means a certified
nurse-midwife, or an advanced nurse practitioner certified
to practice in family practice, women’s health (ob/gyn), or
primary care adult, geriatric or pediatric practice,
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9 women's health care services that are excluded from
10 coverage and the health benefits policy's right to limit
11 coverage to medically necessary and appropriate women's
12 health care services.

§33-42-6. Certain cost-sharing prohibited.

| No health benefits policy may impose additional
2 copayments or deductibles for female enrollees' direct
3 access to in-network, participating women's health care
4 providers unless the same additional cost-sharing is
5 imposed for other types of health care services not
6 delineated in this article.

§33-42-7. Limitation on number of women's health care
providers.

A health benefits policy may limit the number of
women's health care providers in a network: Provided,
That a sufficient number of providers are available to
serve a defined population or geographic service area so
that female enrollees will have direct and timely access to
women’s health care providers.

—
CHAPTER 188

(Com. Sub. for S. B. 725—By Senators Wooton, Craigo, Jackson, Walker,
White, Buckalew and Scott)

R bW —

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Govemor.]

AN ACT to repeal section thirteen-c, article five, chapter forty-
nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; to amend and reenact
sections one, two, three, three-a, four, six, seven, eight, eight-a,
nine, eleven, eleven-a, twelve, thirteen-a, thirteen-d, fifteen
and sixteen-a of said article; and to further amend said article
by adding thereto a new section, designated section two-a, all
relating to making technical corrections and clarifications
with regard to juvenile proceedings for status offenses and
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delinquency; eliminating certain obsolete references and
provisions; providing for attendance at juvenile proceedings
by certain persons, in the discretion of the presiding judicial
officer; providing authorization for informal resolution by
prepetition diversion; clarifying that proceedings are
formally instituted by the filing with the court of a juvenile
petition; authorizing the court to require participation in
noncustodial counseling a juvenile’s parent, guardian or
custodian; providing that certain examinations are
discretionary with the court; clarifying who may demand a
jury trial in a juvenile proceeding; eliminating certain
referrals to or instances of custody by juvenile probation
officers; eliminating certain obsolete provisions relating to
taking juveniles into custody by way of warrant, capias or
attachment; requiring a showing of probable cause in certain
instances; requiring certain procedures and notifications
when a juvenile is taken into custody; requiring the
department of health and human resources to make certain
reports to the court; providing for further disposition of
adjudicated status offenders beyond the initial mandatory
referral to the department of health and human resources;
providing for appeal of such orders of further disposition;
expanding and extending the teen court program as an
alternative to juvenile adjudication and/or disposition for
certain juveniles; clarifying restrictions on the appointment
of juvenile probation officers; and requiring that the director
of the division of juvenile services propose certain legislative
rules for promulgation.

Be it enacted by the Legislature of West Virginia:

That section thirteen-c, article five, chapter forty-nine of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be repealed; that sections one, two, three, three-a, four,
six, seven, eight, eight-a, nine, eleven, eleven-a, twelve, thirteen-a,
thirteen-d, fifteen and sixteen-a of said article be amended and
reenacted; and that said article be further amended by adding
thereto a new section, designated section two-a, all to read as

follows:

ARTICLE 5. JUVENILE PROCEEDINGS.

§49-5-1. Definitions.
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§49-5-2.  Juvenile jurisdiction of circuit courts, magistrate courts and

municipal courts; constitutional guarantees; hearings; evidence
and transcripts.

§49-5-2a. Prepetition diversion to informal resolution.

Noncustodial counseling of a juvenile.

§49-5-3a. Informal adjustment counseling by probation officer.

Jury trial under article.
Institution of proceedings by petition; notice to juvenile and
parents; subpoena.

2
3
3
4.  Wards of the court.
6
7

§49-5-8. Taking a juvenile into custody.

§49-5-8a. Detention hearing; counsel.

§49-5-9.  Preliminary hearing; counsel; improvement period.

§49-5-11. Adjudication for alleged status offenders and delinquents;

mandatory initial disposition of status offenders.

§49-5-11a. Status offenders: Intervention and services by state department

pursuant to initial disposition; enforcement; further
disposition; detention; out-of-home placement; state
department custody; least restrictive alternative; appeal.

§49-5-12. Prosecuting attorney to represent petitioner.

§49-5-13a. Examination, diagnosis and classification; period of custody.
§49-5-13d. Teen court program.

§49-5-15. Juvenile probation officers; appointment; salary; facilities;

expenses; duties; powers.

§49-5-16a. Rules governing juvenile facilities.

§49-5-1. Definitions.

As used in this article:

(a) "Adult” means a person who is at least eighteen
years of age.

(b) "Child" means a person who has not attained the
age of eighteen years, or a person who is otherwise subject
to the juvenile jurisdiction of a court pursuant to this
article.

(¢) "Extrajudicial statement” means any utterance,
written or oral, which was made outside of court.

(d) "Juvenile"” has the same meaning as the term
"child”.

(e) "Res gestae"” means a spontaneous declaration
made by a person immediately after an event and before
the person has had an opportunity to conjure a falsehood.
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(f) "Violation of a traffic law of West Virginia" means
a violation of any provision of chapter seventeen-a,
seventeen-b, seventeen-c or seventeen-d of this code
except a violation of section one or two, article four,
chapter seventeen-c of this code (hit and run) or of section
one, article five of said chapter (negligent homicide),
section two of said article (driving under the influence of
alcohol, controlled substances or drugs) or section three of
said article (reckless driving).

§49-5-2. Juvenile jurisdiction of circuit courts, magistrate

1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18

19
20
21
22
23
24
25
26

courts and municipal courts; constitutional
guarantees; hearings; evidence and transcripts.

(a) The circuit court has original jurisdiction of
proceedings brought under this article.

(b) If during a criminal proceeding in any court it is
ascertained or appears that the defendant is under the age
of nineteen years and was under the age of eighteen years
at the time of the alleged offense, the matter shall be
immediately certified to the juvenile jurisdiction of the
circuit court. The circuit court shall assume jurisdiction of
the case in the same manner as cases which are originally
instituted in the circuit court by petition.

(c) Notwithstanding any other provision of this article,
magistrate courts have concurrent juvenile jurisdiction
with the circuit court for a violation of a traffic law of West
Virginia or for any violation of chapter twenty of this
code. Juveniles are liable for punishment for violations of
these laws in the same manner as adults except that
magistrate courts have no jurisdiction to impose a sentence
of incarceration for the violation of these laws.

(d) Notwithstanding any other provision of this article,
municipal courts have concurrent juvenile jurisdiction with
the circuit court for a violation of any municipal
ordinance regulating traffic or for any municipal curfew
ordinance which is enforceable. Municipal courts may
impose the same punishment for these violations as a
circuit court exercising its juvenile jurisdiction could
properly impose, except that municipal courts have no
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jurisdiction to impose a sentence of incarceration for the
violation of these laws.

(e) A juvenile may be brought before the circuit court
for proceedings under this article only by the following
means:

(1) By a juvenile petition requesting that the juvenile
be adjudicated as a status offender or a juvenile
delinquent; or

{(2) By certification or transfer to the juvenile
jurisdiction of the circuit court from the criminal
jurisdiction of the circuit court, from any foreign court, or
from any magistrate court or municipal court in West
Virginia.

(f) If a juvenile commits an act which would be a
crime if committed by an adult, and the juvenile is
adjudicated delinquent for that act, the jurisdiction of the
court which adjudged the juvenile delinquent continues
until the juvenile becomes twenty-one years of age. The
court has the same power over that person that it had
before he or she became an adult, and has the further
power to sentence that person to a term of incarceration:
Provided, That any such term of incarceration may not
exceed six months. This authority does not preclude the
court from exercising criminal jurisdiction over that
person if he or she violates the law after becoming an
adult or if the proceedings have been transferred to the
court's criminal jurisdiction pursuant to section ten of this
article.

(g) A juvenile is entitled to be admitted to bail or
recognizance in the same manner as an adult and shall be
afforded the protection guaranteed by Article III of the
West Virginia constitution.

(h) A juvenile has the right to be effectively
represented by counsel at all stages of proceedings under
the provisions of this article. If the juvenile or the
juvenile's parent or custodian executes an affidavit
showing that the juvenile cannot afford an attorney, the
court shall appoint an attorney, who shall be paid in
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accordance with article twenty-one, chapter twenty-nine of
this code.

(1) In all proceedings under this article, the juvenile
shall be afforded a meaningful opportunity to be heard.
This includes the opportunity to testify and to present and
cross-examine witnesses. The general public shall be
excluded from all proceedings under this article except
that persons whose presence is requested by the parties
and other persons whom the circuit court determines have
a legitimate interest in the proceedings may attend:
Provided, That in cases in which a juvenile is accused of
committing what would be a felony if the juvenile were an
adult, an alleged victim or his or her representative may
attend any related juvenile proceedings, at the discretion
of the presiding judicial officer: Provided, however, That
in any case in which the alleged victim is a juvenile, he or
she may be accompanied by his or her parents or
representative, at the discretion of the presiding judicial
officer.

(j) At all adjudicatory hearings held under this article,
all procedural rights afforded to adults in criminal
proceedings shall be afforded the juvenile unless
specifically provided otherwise in this chapter.

(k) At all adjudicatory hearings held under this article,
the rules of evidence applicable in criminal cases apply,
including the rule against written reports based upon
hearsay.

(1) Except for res gestae, extrajudicial statements made
by a juvenile who has not attained fourteen years of age to
law-enforcement officials or while in custody are not
admissible unless those statements were made in the
presence of the juvenile's counsel. Except for res gestae,
extrajudicial statements made by a juvenile who has not
attained sixteen years of age but who is at least thirteen
years of age to law-enforcement officers or while in
custody, are not admissible unless made in the presence of
the juvenile's counsel or made in the presence of, and with
the consent of, the juvenile's parent or custodian, and the
parent or custodian has been fully informed regarding the

juvenile's right to a prompt detention hearing, the
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Jjuvenile's right to counsel, including appointed counsel if
the juvenile cannot afford counsel, and the juvenile's
privilege against self-incrimination.

(m) A transcript or recording shall be made of all
transfer, adjudicatory and dispositional hearings. At the
conclusion of each of these hearings, the circuit court shall
make findings of fact and conclusions of law, both of
which shall appear on the record. The court reporter shall
furnish a transcript of the proceedings at no charge to any
indigent juvenile who seeks review of any proceeding
under this article if an affidavit is filed stating that neither
the juvenile nor the juvenile's parents or custodian have
the ability to pay for the transcript.

§49-5-2a. Prepetition diversion to informal resolution.

1
2
3
4
5

Before a juvenile petition is formally filed with the
court, the court may refer the matter to a state department
worker or probation officer for preliminary inquiry to
determine whether the matter can be resolved informally
without the formal filing of a petition with the court.

§49-5-3. Noncustodial counseling of a juvenile.
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CoOo-TARUNPUWN=OOVHOTIARAWND WLWN -

The court at any time, or the department or other
official upon a request from a parent, guardian or
custodian, may, before proceedings under this article are
formally instituted by the filing of a petition with the
court, refer a juvenile alleged to be delinquent or a status
offender to a counselor at the department or a community
mental health center, or other professional counselor in
the community. In the event the juvenile refuses to
respond to this referral, the department may serve a notice
by first class mail or personal service of process upon the
juvenile, setting forth the facts and stating that a
noncustodial order will be sought from the court directing
the juvenile to submit to counseling. The notice shall set
forth the time and place for the hearing on the matter.
The court or referee after a hearing may direct the
juvenile to participate in a noncustodial period of
counseling that may not exceed six months. Upon
recommendation of the department or request by the
juvenile’s parent, custodian or guardian, the court or
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15
16
17
18
19
20

court. When any such mental and physical examination is
made and any such report rendered, the state shall pay to
the examining physician a sum not to exceed ten dollars
for each such mental and physical examination, upon
certification of the fact of such examination by the court
or the judge thereof.

§49-5-6. Jury trial under article.

1

2
3
4

v}

In a proceeding under this article, the juvenile, the
juvenile’s counsel or the juvenile’s parent or guardian, or
any one of them may demand, or the judge of his or her
own motion, may order a jury of twelve persons to try any
question of fact.

§49-5-7. Institution of proceedings by petition; notice to

|

2
3
4
5
6
-
8
9

10
11
12
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14
15
16
17
18

19
20
21
22
23
24
25

juvenile and parents; subpoena.

(a) (1) A petition alleging that a juvenile is a status
offender or a juvenile delinquent may be filed by a person
who has knowledge of or information conceming the facts
alleged. The petition shall be verified by the petitioner,
shall set forth the name and address of the juvenile’s
parents, guardians or custodians, if known to the
petitioner, and shall be filed in the circuit court in the
county where the alleged status offense or act of
delinquency occurred: Provided, That any proceeding
under this chapter may be removed, for good cause
shown, in accordance with the provisions of section one,
article nine, chapter fifty-six of this code. The petition
shall contain specific allegations of the conduct and facts
upon which the petition is based, including the
approximate time and place of the alleged conduct; a
statement of the right to have counsel appointed and
consult with counsel at every stage of the proceedings; and
the relief sought.

(2) Upon the filing of the petition, the court shall set a
time and place for a preliminary hearing as provided in
section nine of this article and may appoint counsel. A
copy of the petition and summons may be served upon
the respondent juvenile by first class mail or personal
service of process. If a juvenile does not appear in
response to a summons served by mail, no further
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proceeding may be held until the juvenile is served a copy
of the petition and summons by personal service of
process. If a juvenile fails to appear in response to a
summons served in person upon him or her, an order of
arrest may be issued by the court for that reason alone.

(b) The parents, guardians or custodians shall be
named in the petition as respondents, and shall be served
with notice of the proceedings in the same manner as
provided in subsection (a) of this section for service upon
the juvenile and required to appear with the juvenile at the
time and place set for the proceedings unless such
respondent cannot be found after diligent search. If any
such respondent cannot be found after diligent search, the
court may proceed without further requirement of notice:
Provided, That the court may order service by first class
mail to the last known address of such respondent. The
respondent shall be afforded fifteen days after the date of
mailing to appear or answer.

(c) The court or referee may order the issuance of a
subpoena against the person having custody and control
of the juvenile ordering him or her to bring the juvenile
before the court or referee.

(d) When any case of a juvenile charged with the
commission of a crime is certified or transferred to the
circuit court, the court or referee shall forthwith cause the
juvenile and his or her parents, guardians or custodians to
be served with a petition, as provided in subsections (a)
and (b) of this section. In the event the juvenile is in
custody, the petition shall be served upon the juvenile
within ninety-six hours of the time custody began, and if
the petition is not served within that time, the juvenile shall
be released forthwith.

(e) The clerk of the court shall promptly notify the
department of health and human resources of all
proceedings under this article.

§49-5-8. Taking a juvenile into custody.

1

(a) In proceedings formally instituted by the filing of

a petition, the circuit court, a juvenile referee or a
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magistrate may issue an order directing that a juvenile be
taken into custody before adjudication only upon a
showing of probable cause to believe that one of the
following conditions exists: (1) The petition shows that
grounds exist for the arrest of an adult in identical
circumstances; (2) the health, safety and welfare of the
juvenile demand such custody; (3) the juvenile is a
fugitive from a lawful custody or commitment order of a
juvenile court; or (4) the juvenile is alleged to be a
juvenile delinquent with a record of willful failure to
appear at juvenile proceedings and custody is necessary to
assure his or her presence before the court. A detention
hearing pursuant to section eight-a of this article shall be
held by the judge, juvenile referee or magistrate
authorized to conduct such hearings without unnecessary
delay and in no event may any delay exceed the next day.

(b) Absent a court order, a juvenile may be taken into
custody by a law-enforcement official only if one of the
following conditions exists: (1) Grounds exist for the
arrest of an adult in identical circumstances; (2)
emergency conditions exist which, in the judgment of the
officer, pose imminent danger to the health, safety and
welfare of the juvenile; (3) the official has reasonable
grounds to believe that the juvenile has left the care of his
or her parents, guardian or custodian without the consent
of such person, and the health, safety and welfare of the
juvenile is endangered; (4) the juvenile is a fugitive from a
lawful custody or commitment order of a juvenile court;
or (5) the official has reasonable grounds to believe the
juvenile to have been driving a motor vehicle with any
amount of alcohol in his or her blood.

(c¢) Upon taking a juvenile into custody, with or
without a court order, the official shall:

(1) Immediately notify the juvenile’s parent, guardian,
custodian or, if the parent, guardian or custodian cannot
be located, a close relative;

(2) Release the juvenile into the custody of his or her
parent, guardian or custodian unless:
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(A) Circumstances present an immediate threat of
serious bodily harm to the juvenile if released;

(B) No responsible adult can be found into whose
custody the juvenile can be delivered: Provided, That
each day the juvenile is detained, a written record must be
made of all attempts to locate such a responsible adult; or

(C) The juvenile has been taken into custody for an
alleged act of delinquency for which secure detention is
permissible.

(3) If the juvenile is an alleged status offender,
immediately notify the department of health and human
resources, and, if the circumstances of either paragraph
(A) or (B), subdivision (2) of this subsection exist and the
requirements therein are met, the official may detain the
juvenile, but only in a nonsecure or staff-secure facility;

(4) Take the juvenile without unnecessary delay
before a juvenile referee or judge of the circuit court for a
detention hearing pursuant to section eight-a of this
article: Provided, That if no judge or juvenile referee is
then available in the county, the official shall take the
juvenile without unnecessary delay before any magistrate
then available in the county for the sole purpose of
conducting such a detention hearing. In no event may
any delay in presenting the juvenile for a detention
hearing exceed the next day after he or she is taken into
custody.

(d) In the event that a juvenile is delivered into the
custody of a sheriff or director of a detention facility, the
sheriff or director shall immediately notify the court or
juvenile referee. The sheriff or director shall immediately
provide to every juvenile who is delivered into his or her
custody a written statement explaining the juvenile's right
to a prompt detention hearing, his or her right to counsel,
including appointed counsel if he or she cannot afford
counsel, and his or her privilege against self-incrimination.
In all cases when a juvenile is delivered into a sheriff’s or
detention center director’s custody, that official shall
release the juvenile to his or her parent, guardian or
custodian by the end of the next day unless the juvenile



Ch. 188] JUVENILE PROCEEDINGS 1147

80
81

has been placed in detention after a hearing conducted
pursuant to section eight-a of this article.

§49-5-8a. Detention hearing; counsel.
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(a) The judge, juvenile referee or magistrate shall
inform the juvenile of his or her right to remain silent, that
any statement may be used against him or her and of his
or her right to counsel, and no interrogation may be made
without the presence of a parent or counsel. If the
juvenile or his or her parent, guardian or custodian has not
retained counsel, counsel shall be appointed as soon as
practicable. The referee, judge or magistrate shall hear
testimony concerning the circumstances for taking the
juvenile into custody and the possible need for detention
in accordance with section two, article five-a of this
chapter. The sole mandatory issue at the detention
hearing is whether the juvenile should be detained
pending further court proceedings. The court shall, if the
health, safety and welfare of the juvenile will not be
endangered thereby, release the juvenile on recognizance
to his or her parents, custodians or an appropriate agency,
however, if warranted, the court may require bail, except
that bail may be denied in any case where bail could be
denied if the accused were an adult. The court shall:

(1) Immediately notify the juvenile’s parent, guardian
or custodian or, if the parent, guardian or custodian
cannot be located, a close relative;

(2) Release the juvenile into the custody of his or her
parent, guardian or custodian unless:

(A) Circumstances present an immediate threat of
serious bodily harm to the juvenile if released;

(B) No responsible adult can be found into whose
custody the juvenile can be delivered: Provided, That
each day the juvenile is detained, a written record must be
made of all attempts to locate such a responsible adult; or

(C) The juvenile is charged with an act of delinquency
for which secure detention is permissible; and
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(3) If the juvenile is an alleged status offender,
immediately notify the department of health and human
resources, and, if the circumstances of either paragraph
(A) or (B), subdivision (2) of this subsection exist and the
requirements therein are met, the court may order the
juvenile detained, but only in a nonsecure or staff-secure
facility. Any juvenile detained pursuant to this
subdivision shall be placed in the legal custody of the
department of health and human resources pending
further proceedings by the court.

(b) The judge of the circuit court or the juvenile
referee may, in conjunction with the detention hearing,
conduct a preliminary hearing pursuant to section nine of
this article: Provided, That all parties are prepared to
proceed and the juvenile has counsel during such hearing.

§49-5-9. Preliminary hearing; counsel; improvement period.
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(a) Following the filing of a juvenile petition, unless a
preliminary hearing has previously been held in
conjunction with a detention hearing with respect to the
same charge contained in the petition, the circuit court or
referee shall hold a preliminary hearing. In the event that
the juvenile is being detained, the hearing shall be held
within ten days of the time the juvenile is placed in
detention unless good cause is shown for a continuance.
If no preliminary hearing is held within ten days of the
time the juvenile is placed in detention, the juvenile shall
be released on recognizance unless the hearing has been
continued for good cause. If the judge is in another
county in the circuit, the hearing may be conducted in that
other county. The preliminary hearing may be waived by
the juvenile, upon advice of counsel. At the hearing, the
court or referee shall:

(1) If the juvenile is not represented by counsel,
inform the juvenile and his or her parents, guardian or
custodian or any other person standing in loco parentis to
him or her of the juvenile’s right to be represented at all
stages of proceedings under this article and the right to
have counsel appointed;
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(2) Appoint counsel by order entered of record, if
counsel has not already been retained, appointed or
knowingly waived;

(3) Determine after hearing if there is probable cause
to believe that the juvenile is a status offender or a juvenile
delinquent. If probable cause is not found, the juvenile, if
in detention, shall be released and the proceedings
dismissed. If probable cause is found, the case shall
proceed to adjudication. At this hearing or as soon
thereafter as is practicable, the date for the adjudicatory
hearing shall be set to give the juvenile and the juvenile’s
parents and attorney at least ten days' notice, unless notice
is waived by all parties;

(4) In lieu of placing the juvenile in a detention
facility, the court may place the juvenile in the temporary
legal and/or physical custody of the department. If the
juvenile is detained, the detention may not continue longer
than thirty days without commencement of the
adjudicatory hearing unless good cause for a continuance
is shown by either party or, if a jury trial is demanded, no
longer than the next regular term of the court: Provided,
That a juvenile who is alleged to be a status offender may
not be placed in a secure detention facility; and

(5) Inform the juvenile of the right to demand a jury
trial.

(b) The juvenile may move to be allowed an
improvement period for a period not to exceed one year.
If the court is satisfied that the best interest of the juvenile
is likely to be served by an improvement period, the court
may delay the adjudicatory hearing and allow a
noncustodial improvement period upon terms calculated
to serve the rehabilitative needs of the juvenile. At the
conclusion of the improvement period, the court shall
dismiss the proceeding if the terms have been fulfilled;
otherwise, the court shall proceed to the adjudicatory
stage. A motion for an improvement period may not be
construed as an admission or be used as evidence.
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§49-5-11. Adjudication for alleged status offenders and
delinquents; mandatory initial disposition of
status offenders.

At the outset of an adjudicatory hearing, the court
shall inquire of the juvenile whether he or she wishes to
admit or deny the allegations in the petition. The juvenile
may elect to stand mute, in which event the court shall
enter a general denial of all allegations in the petition.

1

2

3

4

5

6 (a) If the respondent juvenile admits the allegations of

7 the petition, the court shall consider the admission to be

8 proof of the allegations if the court finds: (1) The

9 respondent fully understands all of his or her rights under
10 this article; (2) the respondent voluntarily, intelligently
11 and knowingly admits all facts requisite for an
12 adjudication; and (3) the respondent in his or her
13 admission has not set forth facts which constitute a defense
14 to the allegations.
15
16
17
18
19
20

(b) If the respondent juvenile denies the allegations,
the court shall dispose of all pretrial motions and the court
or jury shall proceed to hear evidence.

(c) If the allegations in a petition alleging that the
juvenile is delinquent are admitted or are sustained by
proof beyond a reasonable doubt, the court shall schedule

21 the matter for disposition pursuant to section thirteen of
22 this article.

23 (d) If the allegations in a petition alleging that the
24 juvenile is a status offender are admitted or sustained by
25 clear and convincing proof, the court shall refer the
26 juvenile to the department of health and human resources
27 for services, pursuant to section eleven-a of this article and
28 order the department to report back to the court with
29 regard to the juvenile’'s progress at least every ninety days
30 or until the court, upon motion or sua sponte, orders
31 further disposition under section eleven-a of this article or
32 dismisses the case from its docket.

33 (e) If the allegations in a petition are not sustained by
34 proof as provided in subsections (c) and (d) of this
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section, the petition shall be dismissed and the juvenile
shall be discharged if he or she is in custody.

(f) Findings of fact and conclusions of law addressed
to all allegations in the petition shall be stated on the
record or reduced to writing and filed with the record or
incorporated into the order of the court.

§49-5-11a. Status offenders: Intervention and services by state

department pursuant to initial disposition;
enforcement; further disposition; detention; out-
of-home placement; state department custody;
least restrictive alternative; appeal.

(a) Services provided by the department for juveniles
adjudicated as status offenders shall be consistent with the
provisions of article five-b of this chapter and shall be
designed to develop skills and supports within families and
to resolve problems related to the juveniles or conflicts
within their families. Services may include, but are not
limited to, referral of juveniles and parents, guardians or
custodians and other family members to services for
psychiatric or other medical care, or psychological,
welfare, legal, educational or other social services, as
appropriate to the needs of the juvenile and his or her
family.

(b) If necessary, the department may petition the
circuit court:

(1) For a valid court order, as defined in section four,
article one of this chapter, to enforce compliance with a
service plan or to restrain actions that interfere with or
defeat a service plan; or

(2) For a valid court order to place a juvenile out of
home in a nonsecure or staff-secure setting, and/or to
place a juvenile in custody of the department.

(¢) In ordering any further disposition under this
section, the court is not limited to the relief sought in the
department’s petition and shall make every effort to place
juveniles in community-based facilities which are the least
restrictive alternatives appropriate to the needs of the
juvenile and the community.
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(d) The disposition of the juvenile may not be affected
by the fact that the juvenile demanded a trial by jury or
made a plea of denial. Any order providing disposition
other than mandatory referral to the department for
services is subject to appeal to the supreme court of
appeals.

(e) Following any further disposition by the court, the
court shall inquire of the juvenile whether or not appeal is
desired and the response shall be transcribed; a negative
response may not be construed as a waiver. The evidence
shall be transcribed as soon as practicable and made
available to the juvenile or his or her counsel, if it is
requested for purposes of further proceedings. A judge
may grant a stay of execution pending further
proceedings.

§49-5-12. Prosecuting attorney to represent petitioner.

1
2
3

The prosecuting attorney shall represent the petitioner
in all proceedings under this article before the court,
referee or magistrate having juvenile jurisdiction.

§49-5-13a. Examination, diagnosis and classification; period

Ik
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of custody,

As a part of the dispositional proceeding for a juvenile
who has been adjudicated delinquent, the court may, upon
its own motion or upon request of counsel, order the
juvenile to be delivered into the custody of the director of
the division of juvenile services, who shall cause the
juvenile to be transferred to a juvenile diagnostic center
for a period not to exceed thirty days. During this period,
the juvenile shall undergo examination, diagnosis,
classification, and a complete medical examination and
shall at all times be kept apart from the general juvenile
inmate population in the director’s custody. Not later
than thirty days after commitment pursuant to this section,
the juvenile shall be remanded and delivered to the
custody of the director, an appropriate agency or any
other person that the court by its order directs. Within ten
days after the end of the examination, diagnosis and
classification, the director of the division of juvenile
services shall make or cause to be made a report to the
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21

court containing the results, findings, conclusions and
recommendations of the director with respect to that
juvenile.

§49-5-13d. Teen court program.

Vo~ wpo—

(a) Notwithstanding any provision of this article to the
contrary, any juvenile who is alleged to have committed a
status offense or an act of delinquency which would be a
misdemeanor if committed by an adult, and who is
otherwise subject to the provisions of this article may be
given the option of proceeding in a teen court program as
an alternative to the filing of a formal petition under
section seven of this article or proceeding to a disposition
as provided by section eleven-a or thirteen of this article,
as the case may be. The decision to enter the teen court
program as an alternative procedure shall be made by the
circuit court, juvenile probation officer, the department
and parent, guardian or custodian of the juvenile:
Provided, That before the option is extended, the circuit
court first finds that the offender is a suitable candidate
for the program. Any juvenile who does not successfully
cooperate in and complete the teen court program and
any disposition imposed therein shall be returned to the
circuit court for further disposition as provided by section
eleven-a or thirteen of this article, as the case may be.

{b) The teen court program shall be administered by
the governor's committee on crime, delinquency and
correction.

(c) The following provisions apply to all teen court
programs:

(1) The judge for each teen court proceeding shall be
an acting or retired circuit court judge or an active
member of the West Virginia state bar, who serves on a
voluntary basis. Bar members shall be offered continuing
legal education credit for this service.

(2) Any juvenile who selects the teen court program as
an alternative disposition shall agree to serve thereafter on
at least two occasions as a teen court juror.
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(3) Volunteer students from grades seven through
twelve of the schools within the county shall be selected to
serve as defense attorney, prosecuting attorney, court clerk
and bailiff for each proceeding.

(4) Disposition in a teen court proceeding shall consist
of requiring the juvenile to perform sixteen to forty hours
of community service, the duration and type of which
shall be determined by the teen court jury from a standard
list of available community service programs provided by
the county juvenile probation system and a standard list of
alternative consequences which are consistent with the
purposes of this article. The performance of the juvenile
shall be monitored by the county juvenile probation
system. The juvenile shall also perform two sessions of
teen court jury service, and, if considered appropriate by
the judge, participate in an education program. Nothing
in this section may be construed so as to deny availability
of the services provided under section eleven-a of this
article to juveniles who are otherwise eligible therefor.

(d) The rules for administration, procedure and
admission of evidence shall be determined by the chief
circuit judge, but in no case may the court require a
juvenile to admit the allegation against him or her as a
prerequisite to participation in the teen court program. A
copy of these rules shall be provided to every teen court
participant.

(e) Teen court programs operated pursuant to this
section are pilot projects to be utilized from the effective
date of this section until the first day of July, one thousand
nine hundred ninety-nine, in the circuit courts in three of
the counties of this state. The supreme court of appeals is
to determine the counties in which the pilot projects will
be utilized based upon its determination of those counties
which have recently experienced the most significant
increases in the commission of criminal and status

offenses by juveniles.

§49-5-15. Juvenile probation officers; appointment; salary;

facilities; expenses; duties; powers.
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(a) (1) Each circuit court, subject to the approval of
the supreme court of appeals and in accordance with the
rules of the supreme court of appeals, shall appoint one or
more juvenile probation officers and clerical assistants for
the circuit. A probation officer or clerical assistant may
not be related by blood or marriage to the appointing
judge.

(2) The salary for juvenile probation officers and
clerical assistants shall be determined and fixed by the
supreme court of appeals. All expenses and costs incurred
by the juvenile probation officers and their staff shall be
paid by the supreme court of appeals in accordance with
its rules. The county commission of each county shall
provide adequate office facilities for juvenile probation
officers and their staff. All equipment and supplies
required by juvenile probation officers and their staff shall
be provided by the supreme court of appeals.

(3) A juvenile probation officer may not be
considered a law-enforcement official under any provision
of this chapter.

(b) The clerk of a court shall notify, if practicable, the
chief probation officer of the county, or his or her
designee, when a juvenile is brought before the court or
judge for proceedings under this article. When notified,
or if the probation officer otherwise obtains knowledge of
such fact, he or she or one of his or her assistants shall:

(1) Make investigation of the case; and

(2) Furnish information and assistance that the court
or judge may require.

§49-5-16a. Rules governing juvenile facilities.

XU pLN—

The director of the division of juvenile services within
the department of military affairs and public safety shall
propose legislative rules for promulgation in accordance
with the provisions of article three, chapter twenty-nine-a
of this code, outlining policies and procedures governing
the operation of those correctional, detention,
predispositional detention centers and other facilities
wherein juveniles may be housed. These policies and
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procedures shall include, but are not limited to, standards
of cleanliness, temperature and lighting; availability of
medical and dental care; provision of food, furnishings,
clothing and toilet articles; supervision; procedures for
enforcing rules of conduct consistent with due process of
law; and visitation privileges. A juvenile in custody or
detention has, at a minimum, the foliowing rights, and the
policies prescribed shall ensure that:

(1) A juvenile may not be punished by physical force,
deprivation of nutritious meals, deprivation of family visits
or imposition of solitary confinement;

(2) A juvenile shall be afforded an opportunity to
participate in physical exercise each day;

(3) Except for sleeping hours, a juvenile in a state
facility may not be locked alone in a room unless that
juvenile is not amenable to reasonable direction and
control;

(4) A juvenile shall be provided with his or her own
clothing or individualized clothing which is clean and
supplied by the facility, and shall also be afforded daily
access to showers;

(5) A juvenile shall be afforded constant access to
writing materials and may send mail without limitation,
censorship or prior reading, and may receive mail without
prior reading, except that mail may be opened in the
juvenile’s presence, without being read, to inspect for
contraband,;

(6) A juvenile may make and receive regular local
phone calls without charge and long distance calls to his
or her family without charge at least once a week, and
receive visitors daily and on a regular basis;

(7) A juvenile shall be afforded immediate access to
medical care as needed;

(8) A juvenile in a juvenile detention facility or
juvenile corrections facility shall be provided access to
education, including teaching, educational materials and

books;
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(9) A juvenile shall be afforded reasonable access to
an attorney upon request; and

(10) A juvenile shall be afforded a grievance
procedure, including an appeal mechanism.

Upon admission to a detention facility or juvenile
corrections facility, a juvenile shall be furnished with a
copy of the rights provided him or her by virtue of this
section and as further prescribed by rules proposed and
promulgated pursuant to this section.

s
CHAPTER 189

(S. B. 720—By Senators Wooton, Craigo, Jackson,
Walker, White, Buckalew and Scott)

[Passed March 10, 1998; in effect ninety days from passage. Approved by the Govemnor.]

AN ACT to amend article five, chapter forty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
twenty-one; and to amend and reenact sections one and
three, article five-d of said chapter, all relating to providing
for regular judicial review of certain juvenile proceedings.

Be ir enacted by the Legislature of West Virginia:

That article five, chapter forty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section
twenty-one; and that sections one and three, article five-d of said
chapter be amended and reenacted, all to read as follows:

Article

5.
5D.

Juvenile Proceedings.
Multidisciplinary Teams.

ARTICLE 5. JUVENILE PROCEEDINGS.

§49-5-21. Quarterly judicial review of juvenile pProceedings.
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For cases under this article in which the provisions of
section three, article five-d of this chapter apply, the court
wherein the juvenile proceeding is pending shall conduct
regular judicial review of the case with the
multidisciplinary treatment team and a juvenile probation
officer in attendance. Such judicial review may be
conducted as often as is considered necessary by the court,
but shall be conducted at least once every three calendar
months until the case is wholly resolved and finally
dismissed from the docket of the court.

b
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11 In conducting the judicial review required by this
12 section, the court shall address the extent of progress in
13 the case, treatment and service needs, permanent
14 placement planning for the juvenile any uncontested
15 issues and any other matters that the court considers
16 pertinent. An order reflecting the matters considered, any
17 uncontested rulings and the scheduling of an evidentiary
18 hearing on any contested issue shall be issued by the court
19 within ten judicial days of the judicial review.

ARTICLE 5D. MULTIDISCIPLINARY TEAMS.

§49-5D-1. Purpose; additional cases and teams.
§49-5D-3. Multidisciplinary treatment planning process.

§49-5D-1. Purpose; additional cases and teams.

(a) The purpose of this article is to provide a system
for evaluation of and coordinated service delivery for
children who may be victims of abuse or neglect and
children undergoing certain status offense and
delinquency proceedings. It is the further purpose of this
article to establish, as a complement to other programs of
the department of health and human resources, a
multidisciplinary screening, advisory and planning system
to assist courts in facilitating permanency planning,
following the initiation of judicial proceedings, to
recommend alternatives and to coordinate evaluations and
in-community services. It is the further purpose of this
article to ensure that children are safe from abuse and
neglect and to coordinate investigation of alleged child
abuse offenses and competent criminal prosecution of
offenders to ensure that safety, as determined appropriate
by the prosecuting attorney.
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(b) Nothing in this article precludes any
multidisciplinary team from considering any case upon
the consent of the members of the team.

§49-5D-3. Multidisciplinary treatment planning process.

1
2
3
4
5
6
7
8

9
10
11
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(a) (1) On or before the first day of January, one
thousand nine hundred ninety-five, a multidisciplinary
treatment planning process shall be established within each
county of the state, either separately or in conjunction with
a contiguous county by the secretary of the department
with advice and assistance from the prosecutor's advisory
council as set forth in section four, article four, chapter
seven of this code.

(2) Treatment teams shall assess, plan and implement a
comprehensive, individualized service plan for children
who are victims of abuse or neglect and their families
when a judicial proceeding has been initiated involving the
child or children and for juveniles and their families
involved in status offense or delinquency proceedings
when, in a status offense proceeding, the court refers the
juvenile for services pursuant to sections eleven and
eleven-a, article five of this chapter, and when, in a
delinquency proceeding, the court is considering placing
the juvenile in the department’s custody and/or placing
the juvenile out-of-home at the department’s expense,
pursuant to section thirteen of said article.

(b) Each treatment team shall be convened and
directed by the child's or family’s case manager. The
treatment team shall consist of the child's custodial
parent(s) or guardian(s), other immediate family members,
the attorney(s) representing the parent(s) of the child, if
assigned by a judge of the circuit court, the child, if the
child is over the age of twelve, and if the child's
participation is otherwise appropriate, the child, if under
the age of twelve when the team determines that the child's
participation is appropriate, the guardian ad litem, the
prosecuting attorney or his or her designee, and any other
agency, person or professional who may contribute to the
teamn's efforts to assist the child and family.
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(c) The treatment team shall coordinate their activities
and membership with local family resource networks, and
coordinate with other local and regional child and family
service planning committees to assure the efficient
planning and delivery of child and family services on a
local and regional level.

(d) State, county and local agencies shall provide the
multidisciplinary treatment teams with any information
requested in writing by the team as allowable by law or
upon receipt of a certified copy of the circuit court's order
directing said agencies to release information in its
possession relating to the child. The team shall assure that
all information received and developed in connection with
the provisions of this article remain confidential. For
purposes of this section, the term "confidential” shall be
construed in accordance with the provisions of section
one, article seven of this chapter.

o
CHAPTER 190

(Com. Sub. for H. B. 2135—By Delegates Amores, Hunt, Thompson,
Seacrist, Tillis, Faircloth and Thomas)

{Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article seven, chapter
forty-nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to confidentiality of
juvenile records.

Be it enacted by the Legislature of West Virginia:

That section one, article seven, chapter forty-nine of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

§49-7-1. Confidentiality of records.

1
2

(a) Except as otherwise provided in this chapter, all
records and information concerning a child or juvenile
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which are maintained by the state department, as defined
in section four, article one of this chapter, a child agency
or facility, court or law-enforcement agency shall be kept
confidential and shall not be released or disclosed to
anyone, including any federal or state agency.

(b) Notwithstanding the provisions of subsection (a) of
this section or any other provision of this code to the
contrary, records concerning a child or juvenile, except
adoption records, juvenile court records and records
disclosing the identity of a person making a complaint of
child abuse or neglect shall be made available:

(1) Where otherwise authorized by this chapter;
(2) To:
(A) The child;

(B) A parent whose parental rights have not been
terminated; or )

(C) The attorney of the child or parent;

(3) With the written consent of the child or of
someone authorized to act on the child’s behalf; or

(4) Pursuant to a subpoena or order of a court of
record; however, a subpoena for such records may be
quashed by a court for good cause.

(c) In addition to those persons or entities to whom
information may be disclosed under subsection (b) of this
section, information related to child abuse or neglect
proceedings, except information relating to the identity of
the person reporting or making a complaint of child abuse
or neglect, shall be made available, upon request, to:

(1) Federal, state or local government entities, or any
agent of such entities, including law-enforcement agencies

and prosecuting attorneys, having a need for such
information in order to carry out its responsibilities under
law to protect children from abuse and neglect;

(2) The child fatality review team;

(3) Child abuse citizen review panels;
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(4) Multudisciplinary investigative and treatment
teams; or

(5) A grand jury, circuit court or family law master,
upon a finding that information in the records is necessary
for the determination of an issue before the grand jury,
circuit court or family law master.

(d) In the event of a child fatality or near fatality due
to child abuse and neglect, information relating to such
fatality or near fatality shall be made public by the
department of health and human resources and to the
entities described in subsection (c) of this section, all
under the circumstances described in that subsection:
Provided, That information released by the department of
health and human resources pursuant to this subsection
shall not include the identity of a person reporting or
making a complaint of child abuse or neglect. For
purposes of this subsection, “near fatality” means any
medical condition of the child which is certified by the
attending physician to be life-threatening.

(e) Except in juvenile proceedings which are
transferred to criminal proceedings, law-enforcement
records and files concerning a child or juvenile shall be
kept separate from the records and files of adults and
not included within the court files. Law-enforcement
records and files concerning a child or juvenile shall only
be open to inspection pursuant to the provisions of
sections seventeen and eighteen, article five of this chapter.

(f) Any person who willfully violates the provisions of
this section is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not more than one
thousand dollars, or confined in the county or regional jail
for not more than six months, or be both fined and
confined. A person convicted of violating the provisions
of this section shall also be liable for damages in the
amount of three hundred dollars or actual damages,
whichever is greater.

(g) Notwithstanding the provisions of this section, or
any other provision of this code to the contrary, the name
and identity of any juvenile adjudicated or convicted of a
violent or felonious crime shall be made available to the

public.
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CHAPTER 191

(Com. Sub. for S. B. 194—By Senators Wooton, Walker, White, Jackson,
Buckalew, Anderson, Ball, Hunter, Schoonover, Macnaughtan,
Bowman, Snyder, Love, Plymale and Ross)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section seventeen, article four,
chapter eighteen-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
amend article five-e, chapter forty-nine of said code by
adding thereto a new section, designated section seven, all
relating to the provision of education opportunities to
juveniles in secure predispositional detention centers;
providing that the state department of education is
responsible for providing education opportunities to such
juveniles; and providing seniority rights to certain education
employees working at the secure predispositional detention
centers.

Be it enacted by the Legislature of West Virginia:

That section seventeen, article four, chapter eighteen-a of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; and that article five-e,
chapter forty-nine of said code be amended by adding thereto a
new section, designated section seven, all to read as follows:

Chapter
18A. School Personnel.
49, Child Welfare.

CHAPTER 18A. SCHOOL PERSONNEL.
ARTICLE 4. SALARIES, WAGES AND OTHER BENEFITS.
§18A-4-17. Health and other facility employee salaries.

1 (a) The minimum salary scale for professional
2 personnel and service personnel employed by the state
3 department of education to provide education and support
4 services to residents of state department of health and
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human resources facilities, corrections facilities providing
services to juvenile and youthful offenders and in the West
Virginia schools for the deaf and the blind is the same as
set forth in sections two, three and eight-a of this article.
Additionally, those personnel shall receive the equivalent
of salary supplements paid to professional and service
personnel employed by the county board of education in
the county wherein each facility is located, as set forth in
sections five-a and five-b of this article. Professional
personnel and service personnel in these facilities who
earn advanced classification of training after the effective
date of this section shall be paid the advanced salary from
the date the classification of training is earned. The
professional personnel shall be certified, licensed or
trained, and shall meet other eligibility classifications as
may be required by the provisions of this chapter and by
state board regulations for comparable instructional
personnel who are employed by county boards of
education. The professional personnel shall be paid at the
equivalent rate of pay of teachers as set forth in section
two of this article, but outside the public support plan, plus
the equivalent of the salary supplement paid to teachers
employed by the county board of education in the county
in which each facility 1s located, as set forth in section
five-a of this article.

(b) Professional personnel employed by the
department to provide educational service to residents in
state department of health and human resources facilities,
corrections facilities providing services to juvenile and
youthful offenders or in the West Virginia schools for the
deaf and the blind shall be afforded all the rights,
privileges and benefits established for the professional
personnel under this article: Provided, That the benefits
shall apply only within the facility at which the
professional personnel are employed: Provided, however,
That benefits shall exclude salaries unless explicitly
provided for under this or other sections of this article:
Provided further, That seniority for the professional
personnel shall be determined on the basis of the length of
time that the employee has been professionally employed
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at the facility, regardless of which state agency was the
actual employer.

(¢) Nothing contained in this section shall be
construed to mean that professional personnel and service
personnel employed by the department of education to
provide educational and support services to residents in
state department of health and human resources facilities,
corrections facilities providing services to juvenile and
youthful offenders and the West Virginia schools for the
deaf and the blind are other than state employees.

(d) (1) Notwithstanding any other provision of this
section to the contrary, professional and service personnel
employed in an educational facility operated by the West
Virginia department of education shall accrue seniority at
that facility on the basis of the length of time the
employee has been employed at the facility. Any
professional or service personnel whose employment at
the facility was preceded immediately by employment
with the county board previously providing education
services at the facility or whose employment contract was
with the county board previously providing education
services at the facility: (A) Shall retain any seniority
accrued during employment by the county board; (B)
shall accrue seniority as a regular employee with the
county board during employment at the facility; (C) shall
attain continuing contract status in accordance with section
two, article two, chapter eighteen-a of this code with both
the county and the facility if the sum of the years
employed by the county and the facility equals the
statutory number required for continuing contract status;
and (D) shall retain and continue to accrue county and
facility seniority in the event of reemployment by the
county as a result of direct transfer from the facility or
recall from the preferred list.

(2) Reductions in work force in the facility or
employment by the facility or county board shall be made
in accordance with the provisions of sections seven-a and
eight-b, article four, chapter eighteen-a of this code:
Provided, That only years of employment within the
facility shall be considered for purposes of reduction in
force within the facility.
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86 (3) The seniority conferred in this section applies
87 retroactively to all affected professional and service
88 personnel, but the rights incidental to the seniority shall
89 commence as of the effective date of this section.

CHAPTER 49. CHILD WELFARE.
ARTICLE SE. DIVISION OF JUVENILE SERVICES.

§49-5E-7. Provision of educational services for juveniles
placed in predispositional detention facilities.

1 (a) The state board of education is authorized to
2 provide for adequate and appropriate education
3 opportunities for juveniles placed in secure
4 predispositional detention centers operated by or under
5 contract with the division of juvenile services.
6
7
8
9

(b) Subject to appropriations by the Legislature, the
state board is authorized: (1) To provide education
programs and services for juveniles on the grounds of
secure predispositional detention centers; (2) to hire

10 classroom teachers and other school personnel necessary
11 to provide adequate and appropriate education
12 opportunities to these juveniles; and (3) to provide
13 education services for the detained juveniles on a twelve-
14 month basis.

15 (c) The division of juvenile services shall cooperate
16 with the state board and the state superintendent in the
17 establishment and maintenance of education programs
18 authorized under this section. Subject to appropriations
19 Dby the Legislature, the division of juvenile services shall
20 provide, or cause to be provided, adequate space and
21 facilities for the education programs. The state board may
22 not be required to construct, improve or maintain any
23 building, other improvement to real estate or fixtures
24 attached thereto at any secure predispositional detention
25 center for the purpose of establishing and maintaining an
26 education program.

27 (d) The state board may develop and approve rules in
28 accordance with article three-a, chapter twenty-nine-a of
29 this code for the education of juveniles in secure
30 predispositional detention centers.
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CHAPTER 192

(H. B. 4558—By Delegates Givens, Douglas, Fleischauer,
Mezzatesta, Staton, Facemyer and Trump)

[Passed March 12, 1998; in effect July 1, 1998. Approved by the Governor.]

ACT to repeal chapter one hundred eighty-five of the Acts
of the Legislature, one thousand nine hundred fifty-five; and
to amend and reenact section four, article five-e, chapter
forty-nine of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, all relating to the Kanawha
home for children; transferring all responsibility for the
home to the division of juvenile services within the
department of military affairs and public safety; authorizing
the division of juvenile services to enter into a lease
agreement with the county commission of the county of
Kanawha for the home; providing for the home to be
operated, managed and maintained as a secure
predispositional detention facility for certain juveniles under
the control of the division of juvenile services; and providing
for an effective date.

Be it enacted by the Legislature of West Virginia:

That chapter one hundred eighty-five of the Acts of the West

Virginia Legislature, one thousand nine hundred fifty-five, be
repealed; and that section four, article five-e, chapter forty-nine
of the code of West Virginia, one thousand nine hundred thirty-
one, as amended, be amended and reenacted, all to read as
follows:

ARTICLE 5SE. DIVISION OF JUVENILE SERVICES.

§49-SE-4. Transfer of Kanawha home for children to the

1
2
3
4
5
6

division of juvenile services.

(a) "Kanawha home for children” means the county
home for the detention of juvenile delinquents or children
charged with delinquency as established by the county
commission of Kanawha County pursuant to the
provisions of a local bill, House Bill No. 141, enacted by
the Legislature on the fourteenth day of February, one
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7 thousand nine hundred fifty-five, as set forth in the Acts
8 of the West Virginia Legislature, Regular Session, 1955,
9 ch. 185.

10 (b) After the effective date of the amendment to this
11 section, enacted during the regular session of the
12 Legislature, one thousand nine hundred ninety-eight, the
13 division of juvenile services shall assume all responsibility
14 for funding, operating, maintaining, administering and
15 managing the Kanawha home for children. To this end,
16 the director of the division of juvenile services may enter
17 into a lease agreement with the Kanawha county
18 commission, for the premises and all improvements,
19 appurtenances, equipment and furnishings on the premises
20 constituting the Kanawha home for children, and may
21 operate, manage and maintain the facility as one of the
22 several centers under the supervision and control of the
23 division which provide secure predispositional detention
24 of juveniles, including juveniles who have been transferred
25 to adult criminal jurisdiction under section ten, article five
26 of this chapter and juveniles who are awaiting transfer to a
27 juvenile corrections facility.

o
CHAPTER 193

(S. B. 722—By Senators Wooton, Craigo, Jackson,
Walker, White, Buckalew and Scott)

[Passed March 10, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article five-e, chapter forty-nine of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
six, relating to authorizing the director of the division of
juvenile services, or his or her designee, to consent to medical
treatment of any juvenile in the director’s custody.

Be it enacted by the Legislature of West Virginia:

That article five-e, chapter forty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section siX,
to read as follows:
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ARTICLE SE. DIVISION OF JUVENILE SERVICES,

§49-5E-6. Director authorized to consent to treatment of
juveniles in custody of the division.

Notwithstanding any other provision of law to the
contrary, the director, or his or her designee, is hereby
authorized to consent to the medical treatment of any
juvenile in the legal or physical custody of the director or

the division.

N AW -

o
CHAPTER 194

(Com. Sub. for S. B. 31—By Senators White, Hunter, Walker, Jackson, Deem,
Plymale and Wooton)

(Passed March 12, 1998; in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend chapter twenty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new article, designated article five-e,
relating to requiring equal pay for equal work for state
employees; setting forth legislative findings and purpose;
defining terms; prohibiting the state from discriminating on
the basis of gender in payment of wages for work of
comparable character; creating right of action; establishing
the equal pay commission; providing for the appointment of
members and the expiration of commission; setting forth
duties of the commission; authorizing commission to
promulgate legislative rules; and establishing operative date.

Be it enacted by the Legislature of West Virginia:

That chapter twenty-one of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article five-e, to read as

follows:

ARTICLE 5E. EQUAL PAY FOR EQUAL WORK FOR STATE
EMPLOYEES.
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§21-5E-1. Legislative findings and purpose.
§21-5E-2. Definitions.
§21-5E-3. Discrimination between sexes in payment of wages for work of

comparable character prohibited.

§21-5E-4. Employee's right of action against employer.
§21-5E-5. Establishment of the equal pay commission; appointment of

members; and expiration date.

§21-5E-6. Commission’s duties; promulgation of rules.

§21-5E-1. Legislative findings and purpose.

Woo~l AWV pWN =
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11
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13
14
15
16
17
18
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(a) The Legislature hereby finds and declares that it is
the public policy of this state to provide all citizens equal
opportunity for employment without regard to gender and
that gender discrimination in hiring and promotion has
played a role in maintaining a segregated workforce in
this state.

(b) The Legislature hereby further finds and declares
that the existence of wage differentials between equivalent
jobs segregated by gender depresses wages and living
standards, prevents the maximum utilization of the
available labor resources and constitutes an unfair method
of competition.

(c) It is therefore the purpose of this article to provide
state employees equal pay for work of comparable
character, regardless of gender, to create a commission to
study both the methodology and funding for the
implementation of a gender discrimination prohibition
and to establish a procedure to remedy complaints of the
failure to provide equal pay for work of comparable
character to state employees.

§21-SE-2. Definitions.

1
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For the purposes of this article:
(1) "Employer" means the state of West Virginia;

(2) "Employee" means any person hired for
permanent employment, either full or part-time, or hired
for temporary employment for more than six consecutive
months, by any department, agency, commission or board
of the state created by an act of the Legislature, except any
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9
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person employed by the university of West Virginia board
of trustees, the board of directors of the state college
system or by any state institution of higher education, or a
member of the state police, an employee of any
constitutional officer who is not classified under the
provisions of article six, chapter twenty-nine of this code
and any employee of the Legislature. The definition of
"employee” does not include any patient or inmate
employed in a state institution;

(3) "Wages" means all compensation for performance
of service by an employee for an employer, whether paid
by the employer or another person, including the cash
value of all compensation paid in any medium other than
cash;

(4) "Rate" with reference to wages means the basis of
compensation for services by an employee for an
employer and includes compensation based on the time
spent in the performance of those services, or on the
number of operations accomplished, or on the quantity
produced or handied;

(5) "Unpaid wages" means the difference between the
wages actually paid to an employee and the wages
required to be paid to an employee pursuant to section
three of this article;

(6) "Work of comparable character” means work that
may be dissimilar, but whose requirements are comparable
or equivalent when viewed as a composite of levels of skill,
effort, responsibility and working conditions; and

(7) "Wage gap" means the difference between the
median annual earnings of men and women.

§21-5E-3. Discrimination between sexes in payment of wages

thh bW

for work of comparable character prohibited.

(a) No employer shall:

(1) In any manner discriminate between the sexes in

the payment of wages for work of comparable character,
the performance of which requires comparable skills; or

(2) Pay wages to any employee at a rate less than the
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rate other employees of the opposite sex are paid for work
of comparable character, the performance of which
requires comparable skills.

(b) Nothing in subsection (a) of this section prohibits
the payment of different wages to employees where the
payment is made pursuant to:

(1) A bona fide seniority system;
(2) A merit system; or

(3) A system that measures earnings by quantity or
quality of production.

(c) No employee shall be reduced in wages in order to
eliminate an existing, past or future wage discrimination or
to effectuate wage equalization.

(d) No employer shall in any manner discriminate in
the payment of wages to any employee because the
employee has filed a complaint in a proceeding under this
article, or has testified, or is about to testify, or because the
employer believes that the employee may testify, in any
investigation or proceeding pursuant to this article.

(e) Except as otherwise provided in subsection (d),
section six of this article, the provisions of this section
shall not become effective until the Legislature approves
for promulgation the rules proposed by the equal pay
commission under the provisions of subsection (c) of said
section.

§21-5E-4. Employee's right of action against employer.

Nole RN Ne WY & WN

(a) Any employee whose compensation is at a rate that
is in violation of section three of this article has the right
to file a grievance pursuant to the provisions of article six-
a, chapter twenty-nine of this code.

(b) No agreement for compensation at a rate of less
than the rate to which the employee is entitled under this
article is a defense to any action under this article.

(¢) The rights and procedures provided under this
section shall be subject to the provisions of the rules
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promulgated by the equal pay commission in accordance
with section six of this article.

(d) Except as otherwise provided in subsection (d),
section six of this article, the provisions of this section
shall not become effective until the Legislature approves
for promulgation the rules proposed by the equal pay
commission under the provisions of subsection (¢) of said
section.

§21-5E-5. Establishment of the equal pay commission;

1
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appointment of members; and expiration date.

(a) The equal pay commission is hereby established.
The commission shall be composed of seven members, as
follows:

(1) Two members of the House of Delegates,
appointed by the speaker;

(2) Two members of the Senate, appointed by the
president; and

(3) Three state employee representatives, including
one labor union member representing state employees, as
agreed to by the speaker and president; the director of the
women's commission, or his or her designee; and the
director of the office of equal employment opportunity,
or his or her designee.

(b) The commission shall seek input from and invite
the commissioner of labor or his or her designee and the
director of the personnel division of the department of
administration or his or her designee o attend meetings of
the commission.

(¢) One of the members of the Senate and one of the
members of the House of Delegates, as designated by the
president and the speaker respectively, shall serve as
cochair of the commission.

(d) The members of the House of Delegates, the
members of the Senate and the state employee
representative members initially appointed shall serve until
the thirty-first day of December, one thousand nine
hundred ninety-eight. Those members shall thereafter be
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appointed to serve two-year terms beginning the first day
of January, one thousand nine hundred ninety-nine.

(e) Any member whose term has expired shall serve
until his or her successor has been duly appointed. Any
person appointed to fill a vacancy shall serve only for the
unexpired term. Any member shall be eligible for
reappointment.

(f) Any vacancies occurring in the membership of the
commission shall be filled in the same manner as the
original appointment for the position being vacated. The
vacancy shall not affect the power of the remaining
members to execute the duties of the commission.

(g) The commission expires on the first day of July,
two thousand three.

§21-5E-6. Commission’s duties; promulgation of rules.

S
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(a) The equal pay commission shall study both the
methodology and funding for the implementation of a
gender discrimination prohibition and shall prepare

_reports for submission to the Legislature which include:

(1) An analysis of state job descriptions which
measures the inherent skill, effort, responsibility and
working conditions of various jobs and classifications; and

(2) A review of similar efforts to eliminate gender-
based wage differentials implemented by other
governmental entities in this and other states.

(b) The commission shall submit an initial report with
recommendations for implementation of a gender
discrimination prohibition to the joint committee on
government and finance not later than the first day of
July, two thousand, and shall submit status reports
annually thereafter.

(c) Based upon the findings and recommendations in
its report, the commission may propose legislative rules
for promulgation in accordance with article three, chapter
twenty-nine-a of this code to implement the provisions of
this article.



Ch. 195] LEAD ABATEMENT 1175

22
23
24
25
26
27

(d) Notwithstanding any other provision of this article,
if no legislative rules are approved for promulgation by
the Legislature pursuant to this article prior to the first day
of July, two thousand one, then the provisions of sections
three and four of this article shall become effective on
such date.

o
CHAPTER 195

(Com. Sub. for H. B. 4034—By Delegates Linch, Hunt, Mahan, Staton,
Tomblin, Riggs and Thomas)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend chapter sixteen of the code of West Virginia,

one thousand nine hundred thirty-one, as amended, by
adding thereto a new article, designated article thirty-five,
relating to the regulation of lead abatement, assessment, and
inspection activities and establishing licensing requirements
for lead inspectors, risk assessors, supervisors, designers,
contractors and workers; establishing legislative findings,
providing definitions; establishing the powers and duties of
the director of the division of health; authorizing the
establishment of fees; creating lead abatement, inspector and
assessor license requirements; providing license application
issuance, denial and revocation procedures; providing lead
contractor’'s duties and responsibilities; providing
exemptions from the notification and licensure requirements;
providing for notification of elevated blood-lead levels;
requiring reporting of lead abatement projects; establishing
accreditation requirements for lead abatement instructors and
training programs; providing for suspension or revocations
of licenses and procedures therefore; establishing a special
revenue account to administer the program; providing civil
penalties and fees for violation of the certain provisions of
this article; and creating a misdemeanor offense for
violations of this article.

Be it enacted by the Legislature of West Virginia:
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That chapter sixteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article thirty-five, to read
as follows:

ARTICLE 35. LEAD ABATEMENT.

§16-35-1. Short title.

§16-35-2, Legislative findings.

§16-35-3. Definitions.

§16-35-4. Powers and duties of the director.

§16-35-5. Lead discipline license required.

§16-35-6. Lead abatement contractor’s duties.

§16-35-7. Exemptions from notification and licensure.
§16-35-8. Notification of elevated blood-lead levels required.
§16-35-9. Notification of lead abatement projects required.
§16-35-10. Accreditation of lead abatement training courses.
§16-35-11. Suspension or revocation of license; violations; hearings.
§16-35-12. Special revenue account.

§16-35-13. Penalties and fines.

§16-35-1. Short title.

1 This article may be cited as the West Virginia “Lead
2 Abatement Act.”

§16-35-2. Legislative findings.
1 (a) The Legislature hereby finds and declares that:

(1) Lead is a toxic substance and harmful to the
citizens of this state;

(2) Lead poisoning is a devastating health hazard,
particularly to young children, and results in serious long-
term health effects;

learning disabilities, decreased growth, hyperactivity,
impaired hearing, and neurological damage;

(4) Workers and others who come into contact with
lead when removing or remediating lead based materials

2
3
4
5
6
7 (3) Children exposed to even low levels of lead exhibit
8
9
0
1
2 are also at risk of lead poisoning;

1
1
1
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(5) Exposure occurs from contact with materials
containing lead, including, but not limited to, lead-based
paint chips, lead dust, and lead-contaminated soil;

(6) The most significant source of exposure is lead-
based paint, particularly in houses built prior to one
thousand nine hundred seventy-eight;

(7) The danger posed by lead-based paint hazards can
be controlled by abatement or interim controls that limit
exposure to lead-based paint hazards; and

(8) The public health and safety of this state will be
better protected when all persons who handle lead-
contaminated substances are thoroughly trained and
knowledgeable regarding safe methods of handling and
disposing of such materials.

(b) Therefore, it is the purpose of this article to protect
the health of the children of the state and those who
undertake remediation of the lead health hazard by
establishing guidelines for the assessment and removal of
lead hazards from homes and other buildings where
children are frequently present and exposed to the danger
of lead poisoning.

§16-35-3. Definitions.

ol VR — s
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(a) "Abatement” means any measure or set of measures
designed to permanently eliminate lead-based paint
hazards. Abatement includes, but is not limited to:

(1) The removal of lead-based paint and lead-
contaminated dust, the permanent enclosure or
encapsulation of lead-based paint, the replacement of
lead-painted surfaces or fixtures, and the removal or
covering of lead-contaminated soil;

(2) All preparation, cleanup, disposal, and post-
abatement clearance testing activities associated with such
measures;

(3) Projects for which there is a written contract to

permanently eliminate lead-based paint hazards from a
dwelling unit or child-occupied building;
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(4) Projects involving the permanent elimination of
lead-based paint or lead-contaminated soil; and

(5) Projects involving the permanent elimination of
lead-based paint hazards that are conducted in response to
federal, state or local abatement orders.

(b) "Child lead poisoning" means that the amount of
lead circulating in the blood stream of children is at or
exceeds the level defined by the United States center for
disease control.

(c) "Child-occupied building" means any of the
following structures buiit before one thousand nine
hundred seventy-eight: public or private buildings, or
portions thereof, or a room in a residential dwelling or
unit, any of which structares are currently visited, or
intended to be visited, three hours a day twice a week or
more often by a child age six or under, including, but not
limited to, day care centers, kindergarten classrooms,
schools, camps and recreational facilities.

(d) "Contained work area" means a designated room
or rooms, spaces, or other areas, including a
decontamination structure, where lead abatement activities
are performed, separated from the uncontaminated
environment in accordance with OSHA standards.

(e) "Discipline” means any one of the following: lead
abatement contractor, lead abatement supervisor, lead
inspector, lead risk assessor, lead abatement worker, or
lead abatement project designer.

(f) "Director" means the director of the West Virginia
division of health or his or her representative.

(g) "Elevated blood-lead level” means a concentration
of lead in the blood stream as defined by the United States
center for disease control.

(h) "Industrial facility” means any factory, mill, plant,
refinery, warehouse, building or complex of buildings or
other industrial structures including the land on which it is
located.
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(i) "Inspection” means a surface-by-surface
investigation to determine the presence of lead-based paint
or lead hazards and the provision of a report explaining
the results of the investigation.

() "Interim controls" means a set of measures
designed to temporarily reduce human exposure or likely
exposure to lead-based paint hazards, including
specialized cleaning, repairs, maintenance, painting,
temporary containment, ongoing monitoring of lead-
based paint hazards or potential hazards, and the
establishment and operation of management and resident
education programs.

(k) "Lead" means elemental lead and all inorganic and
organic lead compounds.

(1) "Lead abatement contractor” means any person
who contracts to conduct any lead abatement activity.

(m) "Lead abatement designer” means an individual
who designs lead abatement projects.

(n) "Lead abatement project” means an activity in
target housing or child-occupied buildings intended to
permanently remove or encapsulate lead-based paint, lead-
containing dust, lead-containing soil or other lead-
containing materials and decontamination of an area, but
does not include interim controls which do not
permanently eliminate lead hazards.

(o) "Lead abatement worker” means an individual who
is employed by a lead abatement contractor for a lead
abatement project.

(p) "Lead-based paint” means paint or other surface
coatings that contains lead at a level defined by the
director by legislative rule as provided in section four of
this article.

(q) "Lead hazard" means any condition that may result
in exposure to lead including, but not limited to, lead-
contaminated dust, lead-contaminated soil, or lead-based
paint present on accessible surfaces, friction surfaces,
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impact surfaces or other lead sources that could result in
adverse effects on human health.

(r) "Lead inspector" means an individual who conducts
inspections to determine and report the existence, nature,
severity and location of lead-based paint or lead hazards.

(s) "Lead risk assessment” means an investigation of
the potential risk to human health or the environment
posed by lead abatement projects or lead hazards,
including, but not limited to, considerations of toxicity,
concentration, form, mobility and potential of exposure.

(t) "Lead risk assessor" means an individual who is
responsible for or conducts lead risk assessments and
establishes priorities for a lead abatement project.

(u) "Lead supervisor” means a person employed by a
lead abatement contractor to supervise workers on a lead
abatement project.

(v) "OSHA" means the United States Occupational
Safety and Health Administration.

(w) "Owner-occupied housing”" means a detached
single unit residence owned by the individual living within
the unit.

(x) "Person" means any individual, partnership, firm,
society, association, trust, corporation, other business entity
or any agency, unit, or instrumentality of federal, state or
local government.

(y) "Target housing” means residential structures built
prior to one thousand nine hundred seventy-eight that
could contain lead-based paint or residential structures
that are confirmed by inspection to contain lead-based

paint.

§16-35-4. Powers and duties of the director.

1
2

3
4

The director shall administer and enforce this article,

and has the following powers and duties:

(1) To propose rules for legislative approval in

accordance with the provisions of article three, chapter
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twenty-nine-a of this code, necessary to carry ocut the
requirements of this article, including, but not limited to,
abatement personnel training guidelines, procedures for
the issuance and renewal of lead discipline licenses,
establishment of all fees necessary to pay for the
implementation and enforcement of this program, and the
regulation of lead abatement projects;

(2) To issue, suspend and revoke lead discipline
licenses, regulate lead abatement projects, and assess fees
and civil penalties pursuant to this article and the rules
promulgated hereunder;

(3) To promulgate any emergency rules necessary to
gain federal approval of the state lead abatement program
in accordance with section three, article fifteen, chapter
twenty-nine-a of this code;

(4) To accredit training providers, training courses,
examiners, examinations, and grading systems developed
for licensing disciplines pursuant to this article;

(5) To order reduction or abatement of identified lead
hazards when they may result in child lead poisoning; and

(6) To develop a public awareness campaign on the
dangers of lead poisoning and to promote public
education of the requirements of this article.

§16-35-5. Lead discipline license required.
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(a) Tt is unlawful for any individual to carry out any
lead-risk assessment, inspection or abatement activity for
which he or she does not hold an appropriate lead
discipline license.

(b) To qualify for a lead discipline license an
applicant shall:

(1) Satisfactorily complete a state-accredited training
course for a lead discipline and receive a passing grade on
an examination administered by a state-accredited
examiner; and

(2) Meet the requirements set forth by the director in
legislative rule.
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(c) Applicants for a lead discipline license shall submit
to the division an application and certificate that show
satisfactory completion of a training course for a lead
discipline and pay the applicable fee to the division.

(d) The director may deny a license if the applicant
fails to comply with the application procedures or to
satisfy the licensure criteria or to pay the fee. The director
shall provide written notice of such denial and an
opportunity for reapplication.

(e) The director may grant lead discipline licenses to
individuals licensed or certified in another jurisdiction if
its requirements are at least as stringent as West Virginia’s
requirements.

§16-35-6. Lead abatement contractor’s duties.

1

A lead abatement contractor shall:

(1) Ensure that each of his or her employees or
agents who will come in contact with lead or who will be
responsible for a lead abatement project is licensed as
required by this article;

(2) Ensure that each lead abatement project is
supervised by a licensed lead abatement supervisor;

(3) Maintain sampling records for each contained
work area of a lead abatement project until it meets the
minimum clearance standards established by the director
before allowing reoccupancy; and

(4) Keep a record of each lead abatement project and
make the record available to the division and the divisions
of commerce, labor, and environmental protection upon
request. Records required by this subsection shall be kept
for at least three years and shall include at a minimum:

(A) The name, address and license number of the
individual who supervised the lead abatement project and

each employee or agent who worked on the project;

(B) The location and design of the project, if
applicable, and the amount of lead-containing material
that was removed;
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(C) The starting and completion date of each project
and a summary of the procedures that were used to
comply with all federal and state standards; and

(D) The name and address of each disposal site where
lead-contaminated waste was deposited and the disposal
site receipts.

§16-35-7. Exemptions from notification and licensure.
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(a) Homeowners performing lead abatement or
interim abatement controls on their single unit owner-
occupied housing are exempt from the requirements of
this article.

(b) Abatement does not include renovation,
remodeling, landscaping or other activities, when the
purpose of such activities are not intended to permanently
eliminate lead-based paint hazards, but, instead, are
designed to repair, restore or remodel a given structure or
dwelling, even though these activities may incidentally
result in a reduction or elimination of lead-based paint
hazards. Abatement also does not include interim
controls, operations and maintenance activities, or other
measures and activities designed to temporarily, but not
permanently reduce lead-based paint hazards.

(c) The provisions of this article do not apply to lead-
hazard reduction activities or to persons performing such
activities when such activities are performed wholly within
or on an industrial facility and are performed by persons
who are subject to the training requirements of OSHA:
Provided, That the provisions of this article do apply to
any child-occupied building or area such as a child day
care center located at an industrial facility.

§16-35-8. Notification of elevated blood-lead levels required.

1
2
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4

The director may, by legislative rule, establish
requirements for laboratories and lead abatement
contractors for mandatory reporting of any persons
medically confirmed elevated blood-lead level.

§16-35.9. Notification of lead abatement projects required.



1184 LEAD ABATEMENT [Ch. 195

1
2
3
4
5
6
7
6-

§1

It
Cvooa AW

L
—

Ll N . Bl
Woo~NOWndwiv

NN
Nn—tQ

NN
N b Ww

N
\O oo

Each owner or other person responsible for the
operation of a building, facility, residence or structure
where a lead abatement project is to occur shall notify the
division in the time specified by the director prior to
commencement of each lead abatement project, and
comply with all applicable state and federal regulatory
requirements for a lead abatement project.

35-10. Accreditation of lead abatement training courses.

(a) The director shall propose legislative rules
establishing criteria and procedures for certification of
training course curricula and examinations that shall
ensure the qualifications of applications for licensure or
certification as required in this article. To qualify for
certification, a training course shall contain a combination
of class instruction, practical application, and public health
procedures of a length and content that, to the satisfaction
of the director, ensure adequate training for the level and
type of responsibility for each named certification
category.

(b) All courses certified under this section shall be
conducted by instructors whose training and experience is
determined by the director to be appropriate for the
subject matter being taught and the level of licensure
category for which the course is designed.  An approved
initial course for any category of person engaged in lead-
hazard reduction activities shall include all of the
following, but not be limited to:

(1) Worker health and safety instruction no less
stringent than required under applicable federal law and
regulations;

(2) Instruction in the importance of safe work
practices in promoting public health, and the importance
of proper decontamination procedures in eliminating the
risk of contaminating individual workers’ home
environment; and

(3) Instruction in the workers’ rights and obligations
under federal and state law.
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(c) In addition to developing criteria for classroom
instruction pursuant to this section, the director shall
develop minimum criteria for hands-on training or on-site
instruction. The criteria for certification of training
courses shall include minimum trainee competency and
proficiency requirements, evidenced through both written
examinations and minimum skills demonstration
examinations. Upon successful completion of an
approved retraining course, the trainee shall be issued a
certificate by the director or the accredited training
provider under the authority of the director.

(d) All training courses must be recertified annually
by the director. The director may establish by legislative
rule, reasonable application fees for the accreditation of
training courses and discipline examiners, and establish
criteria for renewals of training course certification.

§16-35-11. Suspension or revocation of license; violations;
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hearings.

(a) The director may suspend or revoke a lead
abatement discipline license if the licensee:

(1) Fraudulently or deceptively obtains or attempts to
obtain a license or knowingly aids another in such fraud

or deception;

(2) Fails at any time to meet the qualifications for the
license or to comply with the requirements of this article
or any applicable legislative rules;

(3) Fails to comply with applicable federal or state
standards for lead abatement projects;

(4) Employs or permits an individual not licensed as
required by this article to work on a lead abatement

project; or
(5) Falsifies or attempts to falsify any document
related to a lead abatement project.

(b) The director may investigate all suspected
violations of this article or any rule promulgated
hereunder. Upon the finding of a violation in connection
with any lead abatement project, the director shall issue a
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cease and desist order directing that all work on the
project is halted forthwith or a notice of violation directing
compliance with this article or any rule promulgated
hereunder. Posting of cease and desist orders or notice of
violations on project sites shall constitute notice of its
contents to the property owner and all persons working on
the lead abatement project. The director may also deliver
a copy of such order or notice by certified mail, return
receipt requested, to the property owner and to the
contractor.

(¢) Hearings regarding violations of this article and
any rules promulgated hereunder shall be conducted in
accordance with the division’s rules of procedure for
contested case hearings and declaratory rulings and the
administrative procedures act of chapter twenty-nine-a of
this code.

§16-35-12. Special revenue account.
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The director shall deposit all moneys collected as fees
and civil penalties under the provisions of this article a
special account in the state treasury to be known as the
“lead abatement account". Expenditures from said fund
shall be for the purposes set forth in this article and are
not authorized from collections but are to be made only in
accordance with appropriation by the Legislature and in
accordance with the provisions of article three, chapter
twelve of this code and upon the fulfillment of the
provisions set forth in article two, chapter five-a of this
code: Provided, That for the fiscal year ending the
thirtieth day of June, one thousand nine hundred ninety-
nine, expenditures are authorized from collections rather
than pursuant to an appropriation of the Legislature.

§16-35-13. Penalties and fines.
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(a) The director may impose a civil penalty of not less
than two hundred fifty dollars and not more than five
thousand dollars for each separate violation of this article
or any rules promulgated hereunder. In any case where a
person fails to halt work following the issuance of a cease
and desist order by the director, the violation shall be
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7 presumed to be willful and the person shall be assessed a

8 civil penalty by the director of not less than ten thousand
9 dollars nor more than twenty-five thousand dollars for an
10 initial violation and not less than twenty-five thousand
11 dollars nor more than fifty thousand dollars for each
12  subsequent violation. Failure to pay a civil penalty
13 imposed by the director within thirty days of receipt of
14 notification constitutes a separate violation.

15 (b) Notwithstanding any other provision of this code,
16 any person who violates any provision of this article or
17 any rule promulgated hereunder is guilty of a
18 misdemeanor and, upon conviction thereof, shall be fined
19 not less than two hundred fifty dollars, nor more than fifty
20 thousand dollars, or confined in the county or regional jail
21 not more than one year, or both fined and confined.

o
CHAPTER 196

(Com. Sub. for H. B. 4144—By Delegates Hunt, Linch, Compton, Jenkins,
Faircloth and Riggs)

[Passed March 12, 1998: in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article one, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; to amend and reenact section
one, article two of said chapter; to further amend said article by
adding thereto a new section, designated section two, all relating
generally to the promulgation of administrative rules by the
various executive or administrative agencies and the procedures
relating thereto; continuing rules previously promulgated by
state agencies; legislative mandate or authorization for the
promulgation of certain legislative rules; authorizing certain of
the agencies to promulgate legislative rules with various
modifications presented to and recommended by the legislative
rule-making review committee; authorizing certain agencies to
promulgate legislative rules as amended by the Legislature;
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authorizing department of administration to promulgate
legislative rules relating to purchasing card program; and
authorizing division of personnel to promulgate legislative rules
relating to administrative rules.

Be it enacted by the Legislature of West Virginia:

That section one, article one, chapter sixty-four of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; that section one, article two
of said chapter be amended and reenacted; and that said article
be amended by adding thereto a new section, designated section
two, all to read as follows:

Article
1. General Legislative Authorization.
2. Authorization for Department of Administration to
Promulgate Legislative Rules.

ARTICLE 1. GENERAL LEGISLATIVE AUTHORIZATION.

§64-1-1. Legislative authorization.

1 Under the provisions of article three, chapter twenty-
2 nine-a of the code of West Virginia, the Legislature
3 expressly authorizes the promulgation of the rules
4 described in articles two through eleven of this chapter,
5 subject only to the limitations set forth with respect to each
6 such rule in the section or sections of this chapter
7 authorizing its promulgation. The Legislature declares
8 that all rules now or hereafter authorized under articles
9 two through eleven of this chapter are within the legislative
10 intent of the statute which the rule is intended to
11 implement, extend, apply or interpret. Legislative rules
12 promulgated pursuant to the provisions of articles one
13 through eleven of this chapter in effect at the effective
14 date of this section shall continue in full force and effect
15 until reauthorized in this chapter by legislative enactment,
16 or until amended by emergency rule pursuant to the
17 provisions of article three, chapter twenty-nine-a of this

code.

(oY
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16 All proposed legislative rules for which bills of
20 authorization have been introduced in the Legislature not
21 specifically authorized under articles two through eleven
22 of this chapter are disapproved by the Legislature.

ARTICLE 2. AUTHORIZATION FOR DEPARTMENT OF
ADMINISTRATION TO PROMULGATE
LEGISLATIVE RULES.

§64-2-1. Department of administration and the auditor.
§64-2-2. Division of personnel. ’

§64-2-1. Department of administration and the auditor.

1 The legislative rule filed in the state register on the
2 first day of August, one thousand nine hundred ninety-
3 seven, under the authority of section ten-a, article three,
4 chapter twelve of this code, modified by the department of
5 administration and the auditor to meet the objections of
6 the legislative rule-making review committee and refiled in
7 the state register on the eighteenth day of September, one
8 thousand nine hundred ninety-seven, relating to the
9 department of administration and the auditor (state
0
4-

1 purchasing card program, 148 CSR 7), is authorized.

§64-2-2. Division of personnel.

The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, under the authority of section ten, article six,
chapter twenty-nine, of this code, modified by the division
of personnel to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the seventh day of January, one thousand nine
hundred ninety-eight, relating to the division of personnel
(administrative rule of the West Virginia division of
personnel, 143 CSR 1), is authorized, with the following
amendment:

— OV OB W —

b

“On page 35, Subsection 12.6, by following the words
‘wage or salary’ by inserting the following: ‘or is paid
temporary total disability under the provisions of sectiop
one, article four, chapter twenty-three of this code,’.”
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CHAPTER 197

(Com. Sub. for H. B. 4136—By Delegates Hunt, Linch, Compton, Jenkins,
Faircloth and Riggs)

[Passed March 14, 1998; in effect from passage. Approved by the Governor.}

AN ACT to amend and reenact section one, article three, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to further amend said
article by adding thereto a new section, designated section
two, all relating generally to the promulgation of
administrative rules by the various executive or
administrative agencies and the procedures relating thereto;
legislative mandate or authorization for the promulgation of
certain legislative rules by various executive and
administrative agencies of the state; authorizing certain of the
agencies to promulgate certain legislative rules in the form
that the rules were filed in the state register; authorizing
certain of the agencies to promulgate legislative rules as
amended by the Legislature; authorizing certain of the
agencies to promulgate legislative rules with various
modifications presented to and recommended by the
legislative rule-making review committee; authorizing
division of environmental protection to promulgate
legislative rules relating to acid rain provisions and permits;
authorizing division of environmental protection to
promuigate legislative rules relating to emission standards for
hazardous air pollutants pursuant to 40 CFR Part 63;
authorizing division of environmental protection to
promulgate legislative rules relating to hazardous waste
management; authorizing division of environmental
protection to promulgate legislative rules relating to
requirements governing water quality standards; authorizing
division of environmental protection to promulgate
legislative rules relating to prevention and control particulate
air pollution from manufacturing process operations;
authorizing division of environmental protection to
promulgate legislative rules relating to prevention and
control of emissions from municipal solid waste landfills;
authorizing division of environmental protection to
promulgate legislative rules relating to emission standards for
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hazardous air pollutants pursuant to 40 CFR Part 63;
authorizing division of environmental protection to
promulgate legislative rules relating to surface mining and
reclamation regulations; authorizing environmental quality
board to promulgate legislative rules relating to water quality
standards; and authorizing environmental quality board to
promulgate legislative rules relating to groundwater
standards.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; and that said article be
further amended by adding thereto a new section, designated
section two, all to read as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRON-
MENT TO PROMULGATE LEGISLATIVE

RULES.

§64-3-1. Division of environmental protection.
§64-3-2. Environmental quality board.

§64-3-1. Division of environmental protection.

(a) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article five, chapter twenty-two, of this code, relating
to the division of environmental protection (acid rain
provisions and permits, 45 CSR 33), is authorized.

(b) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred ninety-
seven, authorized under the authority of section seven,
article five, chapter twenty-two of this code, relating to the
division of environmental protection (emission standards
for hazardous air pollutants pursuant to 40 CFR Part 63,
45 CSR 34), is authorized.

(c) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred ninety-
seven, authorized under the authority of section six, article
eighteen, chapter twenty-two of this code, relating to the
division of environmental protection (hazardous waste
management, 33 CSR 20), is authorized.

il e ) o et
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20 (d) The legislative rule filed in the state register on the
21 fourteenth day of August, one thousand nine hundred
22 ninety-seven, authorized under the authority of section
23 four, article five, chapter twenty-two, of this code, relating
24 to the division of environmental protection(to prevent and
25 control particulate air pollution from manufacturing
26 process operations, 45 CSR 7) is authorized.

27 (e) The legislative rule filed in the state register on the
28 first day of August, one thousand nine hundred
29 ninety-seven, authorized under the authority of section
30 four, article five, chapter twenty-two, of this code,
31 modified by the division of environmental protection to
32 meet the objections of the legislative rule-making review
33 committee and refiled in the state register on the seventh
34 day of January, one thousand nine hundred ninety-eight,
35 relating to the division of environmental protection (to
36 prevent and control of emissions from municipal solid
37 waste landfills, 45 CSR 23), is authorized.

38 (f) The legislative rule filed in the state register on the
39 first day of August, one thousand nine hundred ninety-
40 seven, authorized under the authority of section seven,
41 article one, chapter twenty-two of this code, modified by
42 the division of environmental protection to meet the
43 objections of the legislative rule-making review committee
44 and refiled in the state register on the second day of
45 December, one thousand nine hundred ninety-seven,
46 relating to the division of environmental protection (to
47 prevent and control air pollution from hazardous waste
48 treatment, storage or disposal facilities, 45 CSR 25), is
49 authorized.

50 (g) The legislative rule filed in the state register on the
51 first day of August, one thousand nine hundred ninety-
S§2 seven, authorized under the authority of section three,
53 article one, chapter twenty-two of this code, modified by
54 the division of environmental protection to meet the
55 objections of the legislative rule-making review committee
56 and refiled in the state register on the fifth day of January,
57 one thousand nine hundred ninety-eight, relating to the
58 division of environmental protection (surface mining and
59 reclamation regulations, 38 CSR 2), is authorized.

§64-3-2. Environmental quality board.
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(a) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, authorized under the authority of section
four, article three, chapter twenty-two-b, of this code,
modified by the environmental quality board to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-second day
of January, one thousand nine hundred ninety-eight,
relating to the environmental quality board (requirements
governing water quality standards, 46 CSR 1), is
authorized until the thirtieth day of October, 1999:
Provided, That the environmental quality board shall
review, revise and propose, within this statutory deadline,
and in accordance with the provisions of chapter twenty-
nine-a of this code, emergency and legislative rules to
address the interpretive differences regarding the
designation of category A waters and analyze the need for
distance prohibitors for the policies of public drinking
water intake, with the following amendments:

By deleting the strike-throughs in subdivisions 8.22.1
and 8.22.2;

And,

On page fourteen, subsection 7.2.b after the word
‘NOTE:’ by inserting the following:

‘With the exception of section 7.2.c.5 listed herein
exceptions do not apply to trout waters nor the
requirements of section 3.’

And on page fourteen, after paragraph 7.2.c.4 by
inserting a new paragraph 7.2.c.5, to read as follows:

‘For the upper Blackwater River from the mouth of
Yellow Creek to a point 5.1 miles upstream, when flow is
less than 7Q10, naturally occurring values for Dissolved
Oxygen as established by data collected by the dischargers
within this reach and reviewed by the Board and Division
of Environmental Protection shall be the applicable

criteria.’

And,
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On page forty-four, by striking out subsection 8.17.1
in its entirety and inserting in lieu thereof a new
subsection 8.17.1 to read as follows:

“Effluent limitations regarding Mn shall not apply
where the applicant certifies the stream or stream segment
is not category A water.”

(b) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, authorized under the authority of section
four, article three, chapter twenty-two-b, of this code,
modified by the environmental quality board to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-third day of
January, one thousand nine hundred ninety-eight, relating
to the environmental quality board (requirements
governing groundwater standards, 46 CSR 12), is
authorized.

®
CHAPTER 198

{(Com. Sub. for S. B. 305—By Senators Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Passed March 12, 1998; in effect from passage. Approved by the Governor.}

AN ACT to amend and reenact section one, article five, chapter

sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating generally to the
promulgation of administrative rules by the various executive
or administrative agencies and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legislative rules by various executiye
and administrative agencies of the state; authorizing certain
of the agencies to promulgate certain legislative rules in the
form that the rules were filed in the state register; authorizing
certain of the agencies to promulgate legislative rules as
amended by the Legislature; authorizing certain of.the
agencies to promuigate legislative rules with various
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modifications presented to and recommended by the
legislative rule-making review committee; authorizing the
division of health to promulgate a legislative rule relating to
asbestos abatement licensing; authorizing division of health
to promulgate legislative rules relating to fund for breast and
cervical cancer; authorizing division of health to promulgate
legislative rules relating to certain clinical laboratory
licensure; authorizing division of health to promulgate
legislative rules relating to drinking water treatment revolving
fund; and authorizing division of health to promulgate

legislative rules relating to sewage systems.

Be it enacted by the Legislature of West Virginia:

That section one, article five, chapter sixty-four of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 5. AUTHORIZATION FOR DEPARTMENT OF HEALTH

AND HUMAN RESOURCES TO PROMULGATE
LEGISLATIVE RULES.

§64-5-1. State board of health; division of health.
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(a) The legislative rule filed in the state register on the
eighteenth day of November, one thousand nine hundred
ninety-six, authorized under the authority of section three,
article thirty-two, chapter sixteen of this code, modified by
the division of health to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the sixteenth day of December, one
thousand nine hundred ninety-seven, relating to the
division of health (asbestos abatement licensing, 64 CSR

63), is authorized.

(b) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, authorized under the authority of section
eight, article thirty-three, chapter sixteen of this code,
modified by the division of health to meet the objections
of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of
December, one thousand nine hundred ninety-seven,
relating to the division of health (breast and cervical
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cancer diagnostic and treatment fund, 64 CSR 69), is
authorized.

(c) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred ninety-
seven, under the authority of section ten, article five-j,
chapter sixteen of this code, modified by the director of
the division of health to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the twenty-third day of January, one
thousand nine hundred ninety-eight, relating to the
division of health (clinical laboratory technician and
technologist licensure and certification, 64 CSR 57), is
authorized.

(d) The legislative rule filed in the state register on the
twenty-second day of December, one thousand nine
hundred ninety-seven, authorized under the authority of
section two, article thirteen-c, chapter sixteen of this code,
relating to the division of health (drinking water treatment
revolving fund, 64 CSR 49), is authorized.

(e} The legislative rule filed in the state register on the
fourth day of June, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter sixteen of this code, modified
by the division of health to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the sixteenth day of December, one
thousand nine hundred ninety-seven, relating to the
division of health (sewage systems, 64 CSR 9), is
authorized with the following amendment:

On page 7, subsection 5.1. following the sentence
which ends "local health department offices.” by inserting
the following: "Provided, that the director shall issue a
permit for the installation of a National Sanitation
Foundation Class I home aeration unit to be installed on a
single family dwelling unit when no other approved
system can be installed.”
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CHAPTER 199

(Com. Sub. for H. B. 4200—By Delegates Hunt, Linch, Compton, Jenkins,
Faircloth and Riggs)

[Passed March 12, 1998; in effect from passage. Approved by the Governor.)

AN ACT to amend and reenact section one, article six, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to further amend said
article by adding thereto two new sections, designated
sections two and three, all relating generally to the
promulgation of administrative rules by the various executive
or administrative agencies and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive
and administrative agencies of the state; authorizing certain
of the agencies to promulgate certain legislative rules in the
form that the rules were filed in the state register; authorizing
certain of the agencies to promulgate legislative rules as
amended by the Legislature; authorizing certain of the
agencies to promulgate legislative rules with various
modifications presented to and recommended by the
legislative rule-making review committee; authorizing fire
commission to promulgate legislative rules relating to
building code; authorizing fire commission to promulgate
legislative rules relating to fire code; authorizing state police
to promulgate legislative rules relating to administration;
authorizing state police to promulgate legislative rules
relating to cadet selection; authorizing state police to
promulgate legislative rules relating to carrying of handguns;
authorizing state police to promulgate legislative rules
relating to contracted services; authorizing state police to
promulgate legislative rules relating to vehicle inspetions;
authorizing state police to promulgate legislative rules
relating to grievance procedures; and authorizing director of
veterans’ affairs to expend funds for headstones or markers.

Be it enacted by the Legislature of West Virginia:

That section one, article six, chapter sixty-four of the code of
West Virginia, one thousand nine hundred thirty-one, as
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amended, be amended and reenacted; and that said article be
further amended by adding thereto two new sections, designated
sections two and three, all to read as follows:

CHAPTER 64. LEGISLATIVE RULES.

ARTICLE 6. AUTHORIZATION FOR DEPARTMENT OF MILI-
TARY AFFAIRS AND PUBLIC SAFETY TO
PROMULGATE LEGISLATIVE RULES.

§64-6-1. Fire commission.
§64-6-2. State police.

§64-6-3. Division of veterans’ affairs; headstones or markers.
§64-6-1. Fire commission.

1 (a) The legislative rule filed in the state register on the

twenty-second day of October, one thousand nine
3 hundred ninety-seven, modified by the fire commission
4 to meet the objections of the legislative rule-making
5 review committee and refiled in the state register on the
6 twentieth day of January, one thousand nine hundred
7 ninety-eight, relating to the fire commission (state
8 building code, 87 CSR 4), is authorized.

9 (b) The legislative rule filed in the state register on the
10 twenty-fourth day of July, one thousand nine hundred
11 ninety-seven, authorized under the authority of section
12 five, article three, chapter twenty-nine, of this code,
13 modified by the fire commission to meet the objections of
14 the legislative rule-making review committee and refiled in
15 the state register on the twelfth day of November, one
16 thousand nine hundred ninety-seven, relating to the fire
17 commission (state fire code, 87 CSR 1), is authorized with
18 the following amendment:

19 On page one, section §87-1-2, line four, after the word
20 “incident” and the period by striking out the remainder
21 of the section and inserting in lieu thereof the words
22 *“Provided, That any fire or explosion involving human
23 fatality, arson or suspected arson shall be reported
24 immediately.”

25 And,

26 On page one, section §87-1-3, line two, after the word
27 “dwellings” by inserting the words ‘fProwdqd, That a
28 single unvented fuel fired heater is permitted for
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demonstration purposes in authorized mercantile
applications when installed in accordance with
manufacturers recommendations. The single heater must
be connected to a permanent source of fuel and shall not
be used as a permanent or alternate source of heating.
The unvented heater shall be shut off at the end of each
business day.”

§64-6-2. State police.

—
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(a) The legislative rule filed in the state register on the
thirtieth day of July, one thousand nine hundred
ninety-seven, under the authority of section twenty-five,
article two, chapter fifteen, of this code, modified by the
state police to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-third day of January, one thousand
nine hundred ninety-eight, relating to the state police
(administrative regulations, 81 CSR 1), is authorized.

(b) The legislative rule filed in the state register on the
seventeenth day of July, one thousand nine hundred
ninety-seven, under the authority of section twenty-five,
article two, chapter fifteen, of this code, modified by the
state police to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-third day of January, one thousand
nine hundred ninety-eight, relating to the state police
(cadet selection, 81 CSR 2), is authorized.

(c) The legislative rule filed in the state register on the
seventeenth day of July, one thousand nine hundred
ninety-seven, under the authority of section twenty-five,
article two, chapter fifteen, of this code, modified by the
state police to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-third day of January, one thousand
nine hundred ninety-eight, relating to the state police
(carrying of handguns by retired or medically discharged
members, 81 CSR 6), is authorized.

(d) The legislative rule filed in the state register on the
seventeenth day of July, one thousand nine hundred
ninety-seven, under the authority of section eighteen,
article two, chapter fifteen, of this code, modified by the
state police to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-third day of January, one thousand
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nine hundred ninety-eight, relating to the state police
(contracted police or security services, 81 CSR 35), is
authorized with the following amendment:

“On page 2, Section 3.1, by reinserting the stricken
words ‘in writing’.”

(e) The legislative rule filed in the state register on the
seventeenth day of July, one thousand nine hundred
ninety-seven, under the authority of section forty-eight,
article two, chapter fifteen, of this code, relating to the state

police (modified vehicle inspections, 81 CSR 4), is
authorized.

(f) The legislative rule filed in the state register on the
thirtieth day of July, one thousand nine hundred
ninety-seven, under the authority of section six, article two,
chapter fifteen, of this code, modified by the state police
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-third day of January, one thousand nine hundred
ninety-eight, relating to the state police (police grievance
procedure, 81 CSR 8), is authorized.

§64-6-3. Division of veterans’ affairs; headstones or markers.

1
2
3
4

The legislative rule filed in the state register on the
tenth day of February, one thousand nine hundred ninety-
eight, relating to the division of veterans’ affairs (VA
headstones or markers, 86 CSR 4) is authorized.

o
CHAPTER 200

(Com. Sub. for S, B. 317—By Senators Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

{Passed March 12, 1998; in effect from passage. Approved by the Governor.}

AN ACT to amend and reenact section one, article eight, chapter
sixty-four of the code of West Virginia, one thousand nine
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hundred thirty-one, as amended, relating generally to the
promulgation of administrative rules by the various executive
or administrative agencies and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive
and administrative agencies of the state; authorizing certain
of the agencies to promulgate certain legislative rules in the
form that the rules were filed in the state register; authorizing
certain of the agencies to promulgate legislative rules as
amended by the Legislature; authorizing certain of the
agencies to promulgate legislative rules with various
modifications presented to and recommended by the
legislative rule-making review committee; authorizing the
division of motor vehicles to promulgate a legislative rule
relating to the denial, suspension, revocation or nonrenewal
of driving privileges.

Be it enacted by the Legislature of West Virginia:

That section one, article eight, chapter sixty-four of the code

of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 8. AUTHORIZATION FOR DEPARTMENT OF TRANS-

PORTATION TO PROMULGATE LEGISLATIVE
RULES.

§64-8-1. Division of motor vehicles.

1
1

1 The legislative rule filed in the state register on the
2 twenty-fifth day of July, one thousand nine hundred

3 ninety-seven, authorized under the authority of section
4 nine, article two, chapter seventeen-a of this code,

5 modified by the division of motor vehicles to meet the

6 objections of the legislative rule-making review committee

7 and refiled in the state register on the second day of
8 December, one thousand nine hundred ninety-seven,
9 relating to the division of motor vehicles (denial,
0 suspension, revocation or nonrenewal of driving privileges,
1 91 CSR 5), is authorized.
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CHAPTER 201

(Com. Sub. for S. B. 329—By Senators Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Passed March 14, 1998; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact sections one, two, three, five,
seven, nine, eleven and fourteen, article nine, chapter sixty-
four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to further amend said
article by adding thereto nine new sections, designated
sections twenty, twenty-one, twenty-two, twenty-three, twenty-
four, twenty-five, twenty-six, twenty-seven and twenty-eight,
all relating generally to the promulgation of administrative
rules by the various executive or administrative agencies and
the procedures relating thereto; legislative mandate or
authorization for the promulgation of certain legislative rules
by various executive and administrative agencies of the state;
authorizing certain of the agencies to promulgate certain
legislative rules in the form that the rules were filed in the
state register; authorizing certain of the agencies to
promulgate legislative rules as amended by the Legislature;
authonizing certain of the agencies to promulgate legislative
rules with various modifications presented to and
recommended by the legislative rule-making review
committee; disapproving and not authorizing certain rules;
approving an amendment to an existing rule and directing a
certain agency to refile the rule with amendment; authorizing
commissioner of agriculture to promulgate legislative rules
relating to fish processing; authorizing commissioner of
agriculture to promulgate legislative rules relating to meat
and poultry inspection; authorizing secretary of state to
promulgate legislative rules relating to electronic records;
authorizing secretary of state to promulgate legislative rules
relating to certain filings; authorizing governor’s committee
on crime, delinquency and correction to promulgate
legislative rules relating to basic training academy;
authorizing governor’s committee on crime, delinquency
and correction to promulgate legislative rules relating to
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law-enforcement protocol in response to domestic violence;
authorizing auditor to promulgate legislative rules relating to
transaction fee and rate structure; authorizing auditor to
promulgate legislative rules relating to voluntary payroll
deductions; authorizing board of dental examiners to
promulgate legislative rules relating to professional limited
liability companies; authorizing board of medicine to
promulgate legislative rules relating to licensing; authorizing
board of examiners of psychologists to promulgate
legislative rules relating to fees; authorizing board of
architects to promulgate legislative rules relating to board;
authorizing board of examiners in counseling to promulgate
legislative rules relating to licensing; disapproving and not
authorizing human rights commission to promulgate
legislative rules relating to definition of employer;
authorizing board of occupational therapy to promulgate
legislative rules relating to board; authorizing board of
examiners in optometry to promulgate legislative rules
relating to expanded prescriptive authority rules; authorizing
board of examiners of radiologic technology to promulgate
legislative rules relating to continuing education; authorizing
board of examiners of radiologic technology to promulgate
legislative rules relating to fees for services; authorizing
board of social work examiners to promulgate legislative
rules relating to social worker licensure; authorizing soil
conservation committee to promulgate legisiative rules
relating to committee; authorizing treasurer to promulgate
legislative rules relating to imprest funds; authorizing
treasurer to promulgate legislative rules relating to deposit of
moneys by state agencies; authorizing (treasurer to
promulgate legislative rules relating to payment processing;
authorizing treasurer to promulgate legislative rules relating
to debt capacity reporting; authorizing treasurer to
promulgate legislative rules relating to state debt reporting;
authorizing treasurer to promulgate legislative rules relating
to selection of state depositories for disbursement of certain
accounts; authorizing treasurer to promulgate legislative
rules relating to selection of state depositories for receipt
accounts; and reauthorizing the board of pharmacy rules
relating to rules and regulations of the board of pharmacy.

Be it enacted by the Legislature of West Virginia:
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That sections one, two, three, five, seven, nine, eleven and
fourteen, article nine, chapter sixty-four of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted; and that said article be further amended
by adding thereto nine new sections, designated sections twenty,
twenty-one, twenty-two, twenty-three, twenty-four, twenty-five,
twenty-six, twenty-seven and twenty-eight, all to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGEN-
CIES AND BOARDS TO PROMULGATE LEGIS-
LATIVE RULES.

§64-9-1. Commissioner of agriculture.

§64-9-2. Secretary of state.

§64-9-3. Governor’s committee on crime, delinquency and correction.
§64-9-5. Auditor.

§64-9-7. Board of dental examiners.

§64-9-9. Board of medicine.

§64-9-11. Board of pharmacy.

§64-9-14. Board of examiners of psychologists.
§64-9-20. Board of architects.

§64-9-21. Board of examiners in counseling.

§64-9-22. Human rights commission.

§64-9-23. Board of occupational therapy.

§64-9-24. Board of examiners in optometry.

§64-9-25. Board of examiners of radiologic technology.
§64-9-26. Board of social work examiners.

§64-9-27. Soil conservation committee,

§64-9-28. Office of the treasurer.

§64-9-1. Commissioner of agriculture.

1 (a) The legislative rule filed in the state register on the
2 first day of August, one thousand nine hundred
3 ninety-seven, authorized under the authority of section
4 one, article twenty-nine, chapter ninetecen of this code,
5 modified by the commissioner of agriculture to meet the
6 objections of the legislative rule-making review committee
7 and refiled in the state register on the twenty-fifth day of
8 November, one thousand nine hundred ninety-seven,
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11
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relating to the commissioner of agriculture (fish
processing, 61 CSR 23A), is authorized.

(b) The legislative rule filed in the state register on the
eighth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
three, article two-b, chapter nineteen of this code, modified
by the commissioner of agriculture to meet the objections
of the legislative rule-making review committee and
refiled in the state register on the twenty-third day of
September, one thousand nine hundred ninety-seven,
relating to the commissioner of agriculture (inspection of
meat and poultry, 61 CSR 16), is authorized.

§64-9-2. Secretary of state.

N Y GO,
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(a) The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
two, article one, chapter fifty-nine of this code, modified
by the secretary of state to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the third day of November, one thousand
nine hundred ninety-seven, relating to the secretary of
state (fees relating to electronic records, 153 CSR 2), is
authorized.

(b) The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
sixty-seven, article one, chapter thirty-one of this code,
modified by the secretary of state to meet the objections
of the legislative rule-making review committee and
refiled in the state register on the fifth day of January, one
thousand nine hundred ninety-eight, relating to the
secretary of state (matters relating to corporations and
other business entity filing, 153 CSR 5), is authorized.

§64-9-3. Governor’s committee on crime, delinquency and

correction.
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1 (a) The legislative rule filed in the state register on the
2 thirty-first day of July, one thousand nine hundred ninety-
3 seven, under the authority of section three, article twenty-
4 nine, chapter thirty of this code, modified by the
S governor's committee on crime, delinquency and
6 correction to meet the objections of the legislative
7 rule-making review committee and refiled in the state
8 register on the seventh day of January, one thousand nine
9 hundred ninety-eight, relating to the governor's committee
10 on crime, delinquency and correction (basic training
11 academy, annual in-service and biennial in-service training
12 standards, 149 CSR 2), is authorized.
13 (b) The legislative rule filed in the state register on the
14 twenty-eighth day of July, one thousand nine hundred
15 ninety-seven, authorized under the authority of section
16 nine, article two-a, chapter forty-eight of this code,
17 modified by the governor’s committee on crime,
18 delinquency and correction to meet the objections of the
19 legislative rule-making review committee and refiled in the
20 state register on the seventh day of January, one thousand
21 nine hundred ninety-eight, relating to the governor’s
22 committee on crime, delinquency and correction (protocol
23 for law enforcement response to domestic violence, 149
24 CSR 3), is authorized.

§64-9-5. Auditor.

1 (a) The legislative rule filed in the state register on the
2 sixth day of January, one thousand nine hundred
3 ninety-eight, authorized under the authority of section
4 ten-c, article three, chapter twelve of this code, modified
5 by the auditor to meet the objections of the legislative
6 rule-making review committee and refiled in the state
7 register on the twenty-first day of January, one thousand
8 nine hundred ninety-eight, relating to the auditor
9 (transaction fee and rate structure, 155 CSR 4), is
0

1 authorized.
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(b) The legislative rule filed in the state register on the
twenty-eighth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
thirteen-b, article three, chapter twelve of this code,
modified by the auditor to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the twenty-second day of September, one
thousand nine hundred ninety-seven, relating to the
auditor (standards for voluntary payroll deductions, 155
CSR 3), is authorized.

§64-9-7. Board of dental examiners.

N OV WP WO~
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The legislative rule filed in the state register on the
twenty-eighth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
one thousand three hundred four, article thirteen, chapter
thirty-one-b of this code, modified by the board of dental
examiners to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-first day of November, one
thousand nine hundred ninety-seven, relating to the board
of dental examiners (formation and approval of
professional limited liability companies, 5 CSR 2), is
authorized.

§64-9-9, Board of medicine.

— OV~ nDWN -

—

The legislative rule filed in the state register on the
sixteenth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
sixteen, article three, chapter thirty of this code, modified
by the board of medicine to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the seventh day of November, one
thousand nine hundred ninety-seven, relating to the board
of medicine (licensing, disciplinary and complaint
procedures, continuing education and physician assistants,
11 CSR 1B), is authorized with the following amendment:
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On page five, by striking out all of section 2.6.1 and
the first line of section 2.6.2 and inserting in lieu thereof
the following language:

2.6.1. A supervising physician may not supervise
more than two (2) physician assistants at any one time,
except that a physician may supervise up to four (4)
hospital employed physician assistants.

2.6.2. A supervising physician may also serve as an
alternate supervising physician in the absence of another
supervising physician. The supervising physician is
legally responsible.

§64-9-11. Board of pharmacy.

Voo~ Naapwo—
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The legislative rule relating to the board of pharmacy
(rules and regulations of the board of pharmacy, 15 CSR
1), effective the fourteenth day of June, one thousand nine
hundred ninety-three, is reauthorized and shall be refiled
by the board of pharmacy, with only the following
amendment:

Page 2, Subsection 2.9, is amended by adding at the
end of the subsection, the following sentence: ’'The terms
Pharmacy, Drug Store or Apothecary do not include a
free clinic or a physician’s office that dispenses medicines
for free.’

§64-9-14. Board of examiners of psychologists.

o
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The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section six,
article twenty-one, chapter thirty of this code, modified by
the board of examiners of psychologists to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-third day of
January, one thousand nine hundred ninety-eight, relating
to the board of examiners of psychologists (fees, 17 CSR
1), is authorized.
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§64-9-20. Board of architects.

1
2
3
4
5
6
7
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The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, under the authority of section one, article
twelve, chapter thirty of this code, modified by the board
of architects to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the third day of December, one thousand nine
hundred ninety-seven, relating to the board of architects
(rules of the West Virginia board of architects, 2 CSR 1), is
authorized.

§64-9-21. Board of examiners in counseling.

QOO E W -~
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The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, under the authority of section five, article
thirty-one, chapter thirty of this code, modified by the
board of examiners in counseling to meet the objections
of the legislative rule-making review committee and
refiled in the state register on the first day of December,
one thousand nine hundred ninety-seven, relating to the
board of examiners in counseling (licensing, 27 CSR 1), is
authorized.

§64-9-22. Human rights commission.

WO QNN AWK —
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The legislative rule filed in the state register on the
thirtieth day of July, one thousand nine hundred
ninety-seven, under the authority of section eight, article
eleven, chapter five of this code, modified by the human
rights commission to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-first day of November, one
thousand nine hundred ninety-seven, relating to the
human rights commission (definition of employer under
the West Virginia human rights act, 77 CSR 9), is
disapproved and not authorized.

§64-9-23. Board of occupational therapy.
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The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, authorized under the authority of section six,
article twenty-eight, chapter thirty of this code, modified
by the board of occupational therapy to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the eighth day of
December, one thousand nine hundred ninety-seven,
relating to the board of occupational therapy
(administrative rules of the board of occupational therapy,
13 CSR 1), is authorized.

§64-9-24. Board of examiners in optometry.
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The legislative rule filed in the state register on the
twenty-eighth day of July, one thousand nine hundred
ninety-seven, under the authority of sections two-a and
two-b, article eight, chapter thirty of this code, modified
by the board of examiners in optometry to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the first day of
December, one thousand nine hundred ninety-seven,
relating to the board of examiners in optometry (rules for
expanded prescriptive authority, 14 CSR 2), is authorized
with the amendments set forth below:

On page 3, subdivision 14.2.7.1b before the word
“Corticosteroids” by inserting the word “Oral” and after
the word “Corticosteroids” by inserting the words “for a
duration of no more than six days; and”

On page 3, subdivision 14.2.7.1c, after the word
“Analgesics” by inserting a colon and the words
“Provided, That no oral narcotic analgesic shall be
prescribed for a duration of more than three days”;

And,
On page 3, by striking out subdivision 14.2.7.1.d.

§64-9-25. Board of examiners of radiologic technology.
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(a) The legislative rule filed in the state register on the
thirtieth day of July, one thousand nine hundred
ninety-seven, under the authority of section five, article
twenty-three, chapter thirty of this code, modified by the
board of examiners of radiologic technology to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twentieth day of
January, one thousand nine hundred ninety-eight, relating
to the board of examiners of radiologic technology
(continuing education, 18 CSR 2), is authorized.

(b) The legislative rule filed in the state register on the
thirtieth day of July, one thousand nine hundred
ninety-seven, under the authority of section five, article
twenty-three, chapter thirty of this code, modified by the
board of examiners of radiologic technology to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twentieth day of
January, one thousand nine hundred ninety-eight, relating
to the board of examiners of radiologic technology
(schedule of fees for services rendered, 18 CSR 1), is
authorized.

§64-9-26. Board of social work examiners.

VOO QN h N —
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The legisiative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, under the authority of section three, article
thirty, chapter thirty of this code, modified by the board
of social work examiners to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the eighth day of January, one thousand
nine hundred ninety-eight, relating to the board of social
work examiners (qualifications for licensure as a social
worker, 25 CSR 1), is authorized with the amendments set

forth below:

On page 3, subsection 3.3, line 3 of that paragraph,
after the words "applicant” by inserting the following:
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“with the exception of employees of the Department
of Health and Human Resources,";

And,

On page 3, subsection 3.3, line 3 of that paragraph,
after the words “July 1" by striking out the number
“1998" and inserting in lieu thereof the number *2000";

And,

On page 4, subdivision 3.3.1(a), line 2 of this
paragraph, after the word "college" by striking out the
words "prior to July 1, 1998";

And,

On page 4, after subsection 3.3.3, by adding a new
subsection 3.3.4 to read as follows:

"The requirements of section 3.3 are to effectuate the
Board's goal of meeting the need for professionally
trained social workers in West Virginia. However, the
Board recognizes the unique position of the Department
of Health and Human Resources and, therefore, has
created a limited exemption to the requirement that
applicants for licensure obtain a degree in social work
after July 1, 2000. This exemption is granted with the
understanding that the Department will diligently pursue
hiring professionally trained social workers. The Board
and the Department shall file a progress report with the
Joint Committee on Government and Finance on their
efforts to achieve this goal on or before December I,

2000.
And,

Renumbering the remainder of the section.

§64-9-27. Soil conservation committee.
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The legislative rule filed in the state register on the
first day of Awugust, one thousand nine hundred
ninety-seven, under the authority of section four, article
twenty-one-a, chapter nineteen of this code, modified by
the soil conservation committee to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the second day of December, one
thousand nine hundred ninety-seven, relating to the soil
conservation committee (state soil conservation committee,
63 CSR 1), is authorized.

§64-9-28. Office of the treasurer.
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(a) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section two, article
two, chapter twelve of this code, modified by the treasurer
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-fifth day of September, one thousand nine
hundred ninety-seven, relating to the treasurer
(establishment of imprest funds, 112 CSR 3), is
authorized.

(b) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section two, article
two, chapter twelve of this code, modified by the treasurer
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-eighth day of August, one thousand nine hundred
ninety-seven, relating to the treasurer (procedure for the
deposit of moneys with the state treasurer’s office by state
agencies, 112 CSR 4), is authorized.

(c) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section one, article
three, chapter twelve of this code, modified by the
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treasurer to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-eighth day of August, one thousand
nine hundred ninety-seven, relating to the treasurer
(procedures for processing payments from the state
treasury, 112 CSR 8), is authorized.

(d) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section four, article
six-b, chapter twelve of this code, modified by the
treasurer to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-fifth day of September, one
thousand nine hundred ninety-seven, relating to the
treasurer (reporting of debt capacity, 112 CSR 9), is
authorized with the amendment set forth below:

On page two, by striking out all of subsection 2.8 and
inserting in lieu thereof a new subsection 2.8 to read as
follows:

2.8. “Net tax supported debt” means: (1) general
obligation bonds of the state net of any refundings,
defeasances, reserve requirements or sinking funds; (2)
moral obligation bonds of the state net of any refundings,
defeasances, reserve requirements of sinking funds; (3)
capital leases, lease purchases, mortgages, installment
purchases, certificates of participation and any other debt
financing transaction extending beyond one year, net of
any refundings, defeasances, reserve requirements or
sinking funds, which are payable through an annual
appropriation of the Legislature. *“Net tax supported
debt” includes Lottery bonds, but does not include
revenue bonds or any other debt that is self-supporting
from enterprise revenues: Provided, That the obligation
shall not be excluded to the extent the obligations are in
default.;
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On page three, by striking out all of subsection 2.11
and inserting in lieu thereof a new subsection 2.11 to read

as follows:

2.11. *Moral Obligation Bond” is a bond secured by
a pledge of revenue and a moral commitment of the state
of West Virginia to appropriate funds to make up any
deficiency of the revenues needed to pay the debt service.;

On page three, by adding a new subsection 2.15 to
read as follows:

2.15. “Revenue bonds” are bonds secured by a
specified revenue stream, often with a lien imposed on the
revenues. The revenue stream may be a tax or assessment
or the revenues of the project financed.;

On page fhree, by adding a new subsection 2.16 to
read as follows:

2.16. *“Lottery bonds” are bonds secured by lottery
revenues;

On page three, by adding a new subsection 2.17 to
read as follows:

2.17. “Revenues” means: (1) total funds deposited in
the general revenue; plus (2) the entire related revenue
stream for any net tax supported debt which is funded
from a source other than the state’s general revenue fund;
plus (3) an amount equal to any deductions from the
gross general revenue for debt service of tax supported
debt before the revenue is added to the general revenue

fund.

An example of revenue as defined in this subdivision
2.17.2 of this subsection is the State Road Fund revenues.
The total revenues of the State Road Fund (exclusive of
Federal funds) are used to repay the Road Bonds and are
therefore included in revenue.
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An example of revenue as defined in subdivision
2.17.3 of this subsection is the amount of severance tax
dedicated for repayment of the Infrastructure Bonds.
Those dedicated severance taxes are therefor included in
revenue;

On page three, by striking out all of subsection 3.1
and inserting in lieu thereof a new subsection 3.1 to read
as follows:

3.1. Annual debt capacity report - The division with
the cooperation and support of the Department of
Administration, the Department of Tax and Revenue and
the Bureau of Employment Programs shall issue an annual
report, on or before October 1st of each year. The annual
debt capacity report reviews the size and condition of the
state’s net tax supported debt and estimates the maximum
amount of net tax supported debt which should be
authorized based upon ratios and guidelines established
by the major bond rating agencies. The ratios and
guidelines shall be consistently applied based upon the
state’s definitions.;

On page three, subdivision 3.2.4 by striking out the
word “and”;

And,

On page three by adding the following new
subdivisions:

3.2.6.
The total debt service as a percentage of revenue;

3.2.7.

Current ratios and guidelines as established and/or
reported by the major rating agencies; and

3.2.8.
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A comparison of West Virginia’'s ratio to other states
with similar bonds ratings.

(e) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section seven, article
six-a, chapter twelve of this code, modified by the
treasurer to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twenty-fifth day of September, one
thousand nine hundred ninety-seven, relating to the
treasurer (reporting of state debt to the state treasurer’s
office, 112 CSR 10), is authorized.

(f) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section two, article
one, chapter twelve of this code, modified by the treasurer
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-fifth day of September, one thousand nine
hundred ninety-seven, relating to the treasurer (selection
of state depositories for disbursement accounts through
competitive bidding, 112 CSR 6), is authorized with the
amendment set forth below:

‘On page two, subsection 3.5, line one of said
subsection, following the words ‘the Treasurer’, by
striking out the words “the bids."

(g) The legislative rule filed in the state register on the
third day of July, one thousand nine hundred
ninety-seven, under the authority of section two, article
one, chapter twelve of this code, modified by the treasurer
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-fifth day of September, one thousand nine
hundred ninety-seven, relating to the treasurer (selection
of state depositories for receipt accounts, 112 CSR 7), is
authorized.



1218 LEGISLATIVE RULES [Ch. 202

CHAPTER 202

{(Com. Sub. for S. B. 320—By Senators Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Passed March 10, 1998; in effect from passage. Approved by the Govermor.]

AN ACT to amend and reenact section one, article ten, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to further amend said
article by adding thereto two new sections, designated
sections three and four, all relating generally to the
promuigation of administrative rules by the various executive
or administrative agencies and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legisiative rules by various executive
and administrative agencies of the state; authorizing certain
of the agencies to promulgate certain legislative rules in the
form that the rules were filed in the state register; authorizing
certain of the agencies to promulgate legislative rules as
amended by the Legislature; authorizing certain of the
agencies to promulgate legislative rules with various
modifications presented to and recommended by the
legislative rule-making review committee; authorizing
division of natural resources to promulgate legislative rules
relating to contracted law-enforcement services; authorizing
division of natural resources to promulgate legislative rules
relating to falconry; authorizing division of natural resources
to promulgate legislative rules relating to general hunting;
authorizing division of natural resources to promulgate
legislative rules relating to hunting and trapping
prohibitions; authorizing division of natural resources to
promulgate legislative rules relating to special boating rule
for Jennings Randolph lake; authorizing division of natural
resources to promulgate legislative rules relating to special
boating; authorizing division of natural resources to
promulgate legislative rules relating to special fishing;
authorizing division of natural resources to promulgate
legislative rules relating to special migratory bird hunting;
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authorizing division of natural resources to promulgate

legislative rules relating to special waterfowl hunting;

authorizing division of labor to promuigate legislative rules
relating to occupational safety and health act; and
authorizing board of miner training, education and
certification to promulgate legislative rules relating to safety
programs.

Be it enacted by the Legislature of West Virginia:

That section one, article ten, chapter sixty-four of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted; and that said article be
further amended by adding thereto two new sections, designated
sections three and four, all to read as follows:

ARTICLE 10. AUTHORIZATION FOR BUREAU OF COMMERCE

TO PROMULGATE LEGISLATIVE RULES.

§64-10-1. Division of natural resources.

1
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(a) The legislative rule filed in the state register on the
first day of August, one thousand nine hundred
ninety-seven, authorized under the authority of section
one-e, article seven, chapter twenty of this code, modified
by the division of natural resources to meet the objections
of the legislative rule-making review committee and
refiled in the state register on the fourth day of September,
one thousand nine hundred ninety-seven, relating to the
division of natural resources (contracted extraordinary
law-enforcement services, 58 CSR 13), is authorized.

(b) The legislative rule filed in the state register on the
fifth day of December, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, modified by
the division of natural resources to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the twenty-third day of January, one
thousand nine hundred ninety-eight, relating to the
division of natural resources (falconry, 58 CSR 65), is
authorized.
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(c) The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, modified by
the division of natural resources to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the twenty-eighth day of August, one
thousand nine hundred ninety-seven, relating to the
division of natural resources (general hunting, 58 CSR
49), 1s authorized.

(d) The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, relating to
the division of natural resources (prohibitions when
hunting and trapping, 58 CSR 47), is authorized.

{(e) The legislative rule filed in the state register on the
twenty-seventh day of June, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, modified by
the division of natural resources to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the second day of December, one
thousand nine hundred ninety-seven, relating to the
division of natural resources (special boating rule for
Jennings Randolph lake, 58 CSR 29), is authorized.

() The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
twenty-three, article seven, chapter twenty of this code,
relating to the division of natural resources (special
boating, 58 CSR 26), is authorized.

(g) The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, relating to
the division of natural resources (special fishing, 58 CSR

61), is authorized.
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(h) The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, modified by
the division of natural resources to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the twenty-eighth day of August, one
thousand nine hundred ninety-seven, relating to the
division of natural resources (special migratory bird
hunting, 58 CSR 56), is authorized.

(i) The legislative rule filed in the state register on the
twenty-fifth day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
seven, article one, chapter twenty of this code, modified by
the division of natural resources to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the twenty-eighth day of August, one
thousand nine hundred ninety-seven, relating to the
division of natural resources (special waterfowl hunting,
58 CSR 58), is authorized.

§64-10-3. Division of labor.

1
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§64-
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The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred
ninety-seven, under the authority of section six, article
three-a, chapter twenty-one of this code, modified by the
division of labor to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the first day of December, one thousand nine
hundred ninety-seven, relating to the division of labor
(West Virginia occupational safety and health act, 42 CSR
15), is authorized.

10-4. Board of miner training, education and certification.

The legislative rule filed in the state register on the
fourteenth day of January, one thousand nine hundred
ninety-seven, under the authority of section six, article
seven, chapter twenty-two-a of this code, modified by the
board of miner training, education and certification to
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meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
sixth day of November, one thousand nine hundred
ninety-seven, relating to the board of miner training,
education and certification (safety training program for
prospective surface coal miners in West Virginia, 48 CSR
3), is authorized with the following amendments:

On page six, subsection 2.9, by striking out the
subsection in its entirety and inserting in lieu thereof the
following:

2.9 Independent coal truck driver certification.

a. Independent coal mine truck drivers who possess an
independent coal truck drivers’ certification are not
required to complete the approved surface mining (40
hours) or underground mining (80 hours) apprenticeship
program nor must they possess a coal miners certification
in order to drive a coal truck on mine property.

b. To obtain an independent coal truck driver’s
certificate, a prospective independent coal truck driver
must possess a first-aid card, a valid driver’s license, and
must successfully complete an eight hour training course,
prescribed by the Board of Miner Training, Education,
and Certification prior to taking the examination.
Successful completion means a score of at least 80
percent.

c. Persons who possess an independent coal truck
driver’s certification are limited to driving coal trucks
while on mine property and are not to engage in
reclamation work or other mining activities. This
experience will not be applicable toward a miner’s
certificate.

And,

On page six, subsection 2.10, subpart b, line 3, after
the words “prior to” by striking out the words “June 1,
1995" and inserting in lieu thereof the words “January 14,

1997".
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CHAPTER 203

(S. B. 765—By Senators Wooton, Ball, Bowman, Dittmar,
Hunter, Ross, Schoonover, Snyder and Buckalew)

[Passed March 10, 1998; in effect from passage. Approved by the Governor.)

AN ACT to amend and reenact section one, article eleven,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
generally to the promulgation of administrative rules by the
various executive and administrative agencies; and
authorizing certain agencies to modify certain legislative
rules for the limited purpose of updating and making
technical corrections to those legislative rules.

Be it enacted by the Legislature of West Virginia:

That section one, article eleven, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 11. TECHNICAL CORRECTIONS TO THE CODE OF

STATE RULES.

§64-11-1. Division of environmental protection, office of oil

|
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—
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and gas.

(a) The legislative rule filed in the state register on the
first day of July, one thousand nine hundred ninety-three,
authorized under the authority of section two, article six,
chapter twenty-two of this code, relating to the division of
environmental protection (abandoned wells, 38 CSR 22,
renumbered as 35 CSR 6), is authorized with the following
amendments:

“Beginning on page 1, and continuing throughout the
text of the rule, by renumbering the text breakdown as
necessary to conform with the rule of the secretary of state
relating to format (standard size and format for rules and
procedures for publication of the state register or parts of
the state register, 153 CSR 6);”
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(b) The legislative rule filed in the state register on the
first day of June, one thousand nine hundred ninety-six,
authorized under the authority of section two, article six,
chapter twenty-two of this code, relating to the division of
environmental protection (coalbed methane wells, 38 CSR
23, renumbered as 35 CSR 3), is authorized with the
following amendments:

“Beginning on page 1, and continuing throughout the
text of the rule, by renumbering the text breakdown as
necessary to conform with the rule of the secretary of state
relating to format (standard size and format for rules and
procedures for publication of the state register or parts of
the state register, 153 CSR 6);”

(c) The legislative rule filed the first day of July, one
thousand nine hundred ninety-three, authorized under the
authority of section two, article six, chapter twenty-two of
this code, relating to the division of environmental
protection (designation of future use and inactive status
for oil and gas wells, 38 CSR 21, renumbered as 35 CSR
5), is authorized with the following amendments:

“Beginning on page 1, and continuing throughout the
text of the rule, by renumbering the text breakdown as
necessary to conform with the rule of the secretary of state
relating to format (standard size and format for rules and
procedures for publication of the state register or parts of
the state register, 153 CSR 6);”

(d) The legislative rule filed in the state register on the
first day of July, one thousand nine hundred ninety-three,
authorized under the authority of section two, article six,
chapter twenty-two of this code, relating to the division of
environmental protection (oil and gas wells and other
wells, 38 CSR 18, renumbered as 35 CSR 4), is authorized

with the following amendments:

“Beginning on page 1, and continuing throughout the
text of the rule, by renumbering the text breakdown as
necessary to conform with the rule of the secretary of state
relating to format (standard size and format for rules and
procedures for publication of the state register or parts of
the state register, 153 CSR 6);"
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(e) The legislative rule filed in the state register on the
twelfth day of June, one thousand nine hundred eighty-
seven, authorized under the authority of section two,
article six, chapter twenty-two of this code, relating to the
division of environmental protection (oil and gas
operations - solid waste, 38 CSR 12, renumbered as 35
CSR 2), is authorized with the following amendment:

“Beginning on page 1, and continuing throughout the
text of the rule, by renumbering the text breakdown as
necessary to conform with the rule of the secretary of state
relating to format (standard size and format for rules and
procedures for publication of the state register or parts of
the state register, 153 CSR 6),”

(f) The legislative rule filed in the state register on the
first day of June, one thousand nine hundred ninety-one,
authorized under the authority of section two, article six,
chapter twenty-two of this code, relating to the division of
environmental protection (miscellaneous Water Pollution
Control, 38 CSR 11, renumbered as 35 CSR 1), is
authorized with the following amendment:

“Beginning on page 1, and continuing throughout the
text of the rule, by renumbering the text breakdown as
necessary to conform with the rule of the secretary of state
relating to format (standard size and format for rules and
procedures for publication of the state register or parts of
the state register, 153 CSR 6).”

(g) The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
two, article six, chapter twenty-two of this code, relating to
the division of environmental protection (dam control, 38

CSR 14), is repealed.

(h) The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
two, article six, chapter twenty-two of this code, relating to
the division of environmental protection (certification of
gas wells, 38 CSR 16), is repealed.
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CHAPTER 204

{H. B. 4711—By Delegates Staton, Amores, Pino, Kominar,
Coleman, L. White and Faircloth)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section two, article twenty-one,
chapter twenty-two of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating to
environmental resources; coalbed methane wells and units;
definitions; and modifying the definition of coalbed
methane well.

Be it enacted by the Legislature of West Virginia:

That section two, article twenty-one, chapter twenty-two of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

§22-21-2. Definitions.

Unless the context in which used clearly requires a
different meaning, as used in this article:

1

2

3 (a) "Review board" means the West Virginia coalbed
4 methane review board which shall be comprised of the

5 members of the West Virginia shallow gas well review

6 board provided for in article eight, chapter twenty-two-c

7 of this code, the state geologist, a representative of the

8 United Mine Workers of America, an employee of the gas

9 industry, and the director of the office of miners' health,
10 safety and training, and the chairman of the review board
11 shall be the chairman of the West Virginia shallow gas
12 review board;

13 (b) "Coalbed" or "coal seam" means a seam of coal,
14 whether workable or unworkable, and the noncoal roof
15 and floor of said seam of coal;

16 (c) "Coalbed methane" means gas which can be
17 produced from a coal seam, the rock or other strata In
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communication with a coal seam, a mined-out area or a
gob well;

(d) "Coalbed methane owner" means any owner of
coalbed methane;

(e} "Coalbed methane well" means any hole or well
sunk, drilled, bored or dug into the earth for the
production of coalbed methane for consumption or sale,
including a gob well. The term "well" shall mean a
coalbed methane well unless the context indicates
otherwise. The term "coalbed methane well” does not
include any shaft, hole or well sunk, drilled, bored or dug
into the earth for core drilling, production of coal or
water, venting gas from a mine area, or degasification of a
coal seam, or any coalbed methane well extending from
the surface into, but not below, a coal seam being mined
after such well or its horizonal extension has been plugged
in accordance with section twenty-three of this article;

(f) "Coalbed methane well operator" or "well operator”
means any person who has the right to operate or does
operate a coalbed methane well;

(g) "Coal operator” means any person who proposes to
or does operate a coal mine;

(h) "Coal owner"” means any person who owns or
leases a coal seam;

(1) "Chief" means the chief of the office of oil and gas
of the division of environmental protection provided for
in section eight, article one of this chapter;

(j) "Director” means the director of the division of
environmental protection;

(k) "Division" means the division of environmental
protection;

(1) "Gob well" means a well drilled or vent hole
converted to a well pursuant to this article which produces
or is capable of producing coalbed methane or other
natural gas from a distressed zone created above and
below a mined-out coal seam by any prior full seam
extraction of the coal;
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(m) "Mine" or "mine areas," including the
sub-definitions under "mine areas,” shall have the same
definitions as are provided in section two, article one,
chapter twenty-two-a of this code;

(n) "Office" means office of oil and gas provided for
in section seven, article one of this chapter;

(o) "Person" means any natural person, corporation,
firm, partnership, partnership association, venture, receiver,
trustee, executor, administrator, guardian, fiduciary, other
representative of any kind, any recognized legal entity, or
political subdivision or agency thereof;

(p) "Stimulate” means any action taken to increase the
natural flow of coalbed methane or the inherent
productivity of a coalbed methane well, including, but not
limited to, fracturing, shooting, acidizing or water
flooding, but excluding cleaning out, bailing or workover
operations;

(@) "Waste" means: (i} Physical waste as the term is
generally understood in the gas industry and as provided
for in article six of this chapter, but giving special
consideration to coal mining operations and the safe
recovery of coal; (ii) the locating, drilling, equipping,
operating, producing or transporting coalbed methane in a
manner that causes or tends to cause a substantial
reduction in the quantity of coalbed methane recoverable
from a pool under prudent and proper operations, or that
causes or tends to cause a substantial or unnecessary or
excessive surface loss of coalbed methane; (iii) the drilling
of more wells than are reasonably required to recover
efficiently and economically the maximum amount of
coalbed methane from a pool; or (iv) substantially
inefficient, excessive or improper use, or the substantially
unnecessary dissipation of reservoir pressure. Waste does
not include coalbed methane vented or released from any
mine area, the degasification of a coal seam for the
purpose of mining coal, the plugging of coalbed methane
wells for the purpose of mining coal, or the conversion of
coalbed methane wells to vent holes for the purpose of
mining coal;
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(r) "Workable coalbed” or "workable coal seam” means
any seam of coal twenty inches or more in thickness, or
any seam of less thickness which is being commercially
mined or can be shown to be capable of being

98 commercially mined.

O
CHAPTER 205

(Com. Sub. for H. B. 4288—By Delegates Martin, Varner, Kuhn,
Warner, Collins and Walters)

[Passed March 14, 1998; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section twenty-one, article one,

chapter twenty-two-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
amend and reenact section sixty-three, article two of said
chapter, all relating to the office of miners health, safety and
training; fees for certificate of approval and permits;
providing that the fees collected for certificates of approval
and permits be placed in the miners’ health, safety and
training fund; providing for expenditure of moneys placed
in the fund; civil penalties assessed on operators of coal
mines for health and safety rules; abolishing the special
health, safety and training fund; providing that all civil
penalties collected be deposited with the state treasurer; and
removing the spending authority of the director of the West
Virginia office of miners’ health, safety and training for
these funds.

Be it enacted by the Legislature of West Virginia:

That section twenty-one, article one, chapter twenty-two-a of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted; and that section sixty-
three, article two of said chapter be amended and reenacted, all to

read as follows:

Article

1.

Office of Miners' Health, Safety and Training; Adminis-
tration; Enforcement.
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2. Underground Mines.

ARTICLE 1. OFFICE OF MINERS' HEALTH, SAFETY AND
TRAINING; ADMINISTRATION; ENFORCE-
MENT. '

§22A-1-21. Penalties.

1 (a) (1) Any operator of a coal mine in which a
2 violation occurs of any health or safety rule or who
3 violates any other provisions of this chapter shall be
4 assessed a civil penalty by the director under subdivision
5 (3) of this subsection, which shall be not more than three
6 thousand dollars, for each violation. Each violation
7 constitutes a separate offense. In determining the amount
8 of the penalty, the director shall consider the operator's
9 history of previous violations, the appropriateness of the
10 penalty to the size of the business of the operator charged,
11 the gravity of the violation and the demonstrated good
12 faith of the operator charged in attempting to achieve
13 rapid compliance after notification of a violation. Any
14 revisions to rules relating to the assessment of civil
15 penalties shall be proposed for promulgation as legislative
16 rules in accordance with the provisions of article three,
17 chapter twenty-nine-a of this code.

18 (2) Any miner who knowingly violates any health or
19 safety provision of this chapter or health or safety rule
20 promulgated pursuant to this chapter is subject to a civil
21 penalty assessed by the director under subdivision (3) of
22 this subsection which penalty shall not be more than two
23 hundred fifty dollars for each occurrence of the violation.

24 (3) A civil penalty shall be assessed by the director
25 only after the person charged with a violation under this
26 chapter or rule promulgated pursuant to this chapter has
27 been given an opportunity for a public hearing and the
28 director has determined, by a decision incorporating Fhe
29 director's findings of fact in the decision, that a violation
30 did occur, and the amount of the penalty which is
31 warranted, and incorporating, when appropriate, an order
32 in the decision requiring that the penalty be paid. Any
33 hearing under this section shall be of record.
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(4) If the person against whom a civil penalty is
assessed fails to pay the penalty within the time prescribed
in the order, the director may file a petition for
enforcement of the order in any appropriate circuit court.
The petition shall designate the person against whom the
order is sought to be enforced as the respondent. A copy
of the petition shall immediately be sent by certified mail,
return receipt requested, to the respondent and to the
representative of the miners at the affected mine or the
operator, as the case may be. The director shall certify
and file in the court the record upon which such order
sought to be enforced was issued. The court has
Jurisdiction to enter a judgment enforcing, modifying, and
enforcing as so modified, or setting aside, in whole or in
part, the order and decision of the director or it may
remand the proceedings to the director for any further
action it may direct. The court shall consider and
determine de novo all relevant issues, except issues of fact
which were or could have been litigated in review
proceedings before a circuit court under section twenty of
this article, and upon the request of the respondent, those
issues of fact which are in dispute shall be submitted to a
jury. On the basis of the jury's findings the court shall
determine the amount of the penalty to be imposed.
Subject to the direction and control of the attorney
general, attorneys appointed for the director may appear
for and represent the director in any action to enforce an
order assessing civil penalties under this subdivision.

(b) Any operator who knowingly violates a health or
safety provision of this chapter or health or safety rule
promulgated pursuant to this chapter, or knowingly
violates or fails or refuses to comply with any order issued
under section fifteen of this article, or any order
incorporated in a final decision issued under this article,
except an order incorporated in a decision under
subsection (a) of this section or subsection (b), section
twenty-two of this article, shall be assessed a civil penalty
by the director under subdivision (3), subsection (a) of
this section, of not more than five thousand dollars, and
for a second or subsequent violation assessed a civil
penalty of not more than ten thousand dollars.
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(c) Whenever a corporate operator knowingly violates
a health or safety provision of this chapter or health or
safety rules promulgated pursuant to this chapter, or
knowingly violates or fails or refuses to comply with any
order issued under this law or any order incorporated in a
final decision issued under this law, except an order
incorporated in a decision issued under subsection (a) of
this section or subsection (b), section twenty-two of this
article, any director, officer or agent of the corporation
who knowingly authorized, ordered or carried out the
violation, failure or refusal, is subject to the same civil
penalties that may be imposed upon a person under
subsections (a) and (b) of this section.

(d) Whoever knowingly makes any false statement,
representation or certification in any application, record,
report, plan or other document filed or required to be
maintained pursuant to this law or any order or decision
issued under this law, is guilty of a misdemeanor and,
upon conviction thereof, shall be fined not more than five
thousand dollars or imprisoned in the county jail not more
than six months, or both fined and imprisoned. The
conviction of any person under this subsection shall result
in the revocation of any certifications held by the person
under this chapter which certified or authorized the person
to direct other persons in coal mining by operation of law
and bars that person from being issued any such license
under this chapter, except a miner's certification, for a
period of not less than one year or for a longer period as
may be determined by the director.

(e) Whoever willfully distributes, sells, offers for sale,
introduces or delivers in commerce any equipment for use
in a coal mine, including, but not limited to, components
and accessories of the equipment, who willfully
misrepresents the equipment as complying with the
provisions of this law, or with any specification or rule of
the director applicable to the equipment, and which does
not comply with the law, specification or rule, is guilty of a
misdemeanor and, upon conviction thereof, is subject to
the same fine and imprisonment that may be imposed
upon a person under subsection (d) of this section.
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(f) (1) There is created in the treasury of the state of
West Virginia a special health, safety and training fund.
All civil penalty assessments collected under section
twenty-one of this article shall be collected by the director
and deposited with the treasurer of the state of West
Virginia to the credit of the special health, safety and
training fund. The fund shall be used by the director who
is authorized to expend the moneys in the fund for the
administration of this chapter.

(2) After the thirtieth day of June, one thousand nine
hundred ninety-eight, the special health, safety and
training fund is abolished and any balances remaining in
the fund shall be deposited into the state general revenue
fund. On and after the first day of July, one thousand
nine hundred ninety-eight, all civil penalty assessments
collected under section twenty-one of this article shall be
collected by the director and paid to the state treasurer for
deposit into the state general revenue fund.

ARTICLE 2. UNDERGROUND MINES.

§22A-2-63. No mine to be opened or reopened without prior

WN=O VO AW A WN -

P

approval of the director of the office of miners’
health, safety and training; certificate of
approval; approval fees; extension of certificate
of approval; certificates of approval not
transferable; section to be printed on certificates

of approval.

(a) No mine may be opened or reopened unless prior
approval has been obtained from the director of the office
of miners' health, safety and training. The director may
not unreasonably withhold approval. The operator shall
pay a fee of one hundred dollars for the approval, which
shall be tendered with the application for approval:
Provided, That mines producing coal solely for the
operator's use shall be issued a permit without charge if
coal production will be less than fifty tons a year.

Within thirty days after the first day of January of
each year, the holder of a permit to open a mine shall
apply for the extension of the permit for an additional
year. The permit, evidenced by a document issued by the
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director, shall be granted as a matter of right for a fee of
one hundred dollars if, at the time application is made, the
permit holder is in compliance with the provisions of
section seventy-seven of this article and has paid or
otherwise appealed all coal mine assessments issued to the
mine if operated by the permit holder and imposed under
article one of this chapter. Applications for extension of
permits not submitted within the time required shall be
processed as an application to open or reopen a mine and
shall be accompanied by a fee of one hundred dollars.

(b) Permits issued pursuant to this section are not
transferable.

(c) If the operator of a mine is not the permit holder
as defined in subsection (a) of this section, then the
operator shall apply for and obtain a certificate of
approval to operate the mine on which the permit is held
prior to commencing operations. The operator shall pay a
fee of one hundred dollars, which payment shall be
tendered with the application for approval. The approval,
evidenced by a certificate issued by the director, shall be
granted if, at the time application is made, the applicant is
in compliance with the provisions of section seventy-seven
of this article and has paid or otherwise appealed all coal
mine assessments imposed on the applicant for the
certificate of approval under article one of this chapter.

(d) In addition to the director's authority to file a
petition for enforcement under subdivision (4), subsection
(a), section twenty-one, article one of this chapter, if an
operator holding a certificate of approval issued pursuant
to subsection (¢) of this section, has been assessed a civil
penalty in accordance with section twenty-one, article one
of this chapter, and its implementing rules, and the penalty
has become final, fails to pay the penalty within the time
prescribed in the order, the director or the authorized
representative of the director, by certified mail, return
receipt requested, shall send a notice to the operator
advising the operator of the unpaid penalty. If the penalty
is not paid in full within sixty days from the issuance of
the notice of delinquency by the director, then the director
may revoke the operator's certificate of approval:
Provided, That the operator to whom the delinquency
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notice is issned has thirty days from receipt of the
delinquency notice to request, by certified mail, return
receipt requested, a public hearing held in accordance with
the procedures of section seventeen, article one of this
chapter, and its implementing rules, including application
for temporary relief. Once the operator's certificate of
approval is revoked pursuant to this subsection, the
operator may not obtain any certificate of approval under
the provisions of this section to operate any other mine
until that operator pays the delinquent penalties that have
become final.

(e) Every firm, corporation, partnership or individual
that contracts to perform services or construction at a coal
mine is considered to be an operator and shall apply for
and obtain a certificate of approval prior to commencing
operations: Provided, That these persons shall only be
required to obtain one certificate annually: Provided,
however, That persons such as, but not limited to,
consultants, mine vendors, office equipment suppliers and
maintenance and delivery personnel are excluded from
this requirement to obtain a certificate of approval.
Operators who are required to obtain a certificate of
approval pursuant to the provisions of this subsection shall
pay a fee of one hundred dollars which shall be tendered
with the application for approval. Approval evidenced by
a certificate issued by the director, shall be granted if, at
the time the application is made, the applicant has paid or
otherwise appealed all coal mine assessments imposed on
the applicant under article one of this chapter.

Within thirty days after the first day of January of
each year, the holder of a certificate of approval shall
apply for the extension of that approval for an additional
year. Applications for extension shall be accompanied by
a fee of one hundred dollars. An extension shall be
granted if, at the time application is made, the applicant
has paid or otherwise appealed all coal mine assessments
imposed on the applicant under article one of this chapter.
All delinquent assessments which have been imposed upon
a certificate of approval holder or applicants under this
section may not be imposed upon any permit holder or
certificate of approval holder or any applicant pursuant to
subsection (a) or (c) of section sixty-three.
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(f) The provisions of this section shall be printed on
the reverse side of every permit issued under subsection
(a) of this section and certificate of approval issued under
subsection (d) of this section.

(g) The district mine inspector shall conduct a pre-
inspection of the area proposed for underground mining
prior to issuance of any new opening permit approval.

(h) After the first day of July, one thousand nine
hundred ninety-seven, all moneys collected by the office
of miners' health, safety and training for the approval fees
set forth in subsections (a), (b) and (e) of this section shall
be deposited with the treasurer of the state of West
Virginia to the credit of the general
administration—operating permit fees fund. The
operating permit fees fund shall be used by the director
who is authorized to expend the moneys in the fund for
the administration of this chapter: Provided, That after the
thirtieth day of June, one thousand nine hundred ninety-
eight, all moneys collected by the office of miners' health,
safety and training for the approval fees set forth in
subsections (a), (b) and (e) of this section shall be
deposited with the state treasurer to the credit of the
general fund.

o-
CHAPTER 206

(H. B. 4414—By Delegates Varner, Staton, Kuhn,
Collins, Williams, Martin and Beach)

[Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section thirty-five, article one,
chapter twenty-two-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating to
office of miners’ health, safety and training; administration;
enforcement; mine rescue teams; qualification of members;
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and removing the requirement that an applicant for initial
mine rescue training be under fifty years of age.

Be it enacted by the Legislature of West Virginia:

That section thirty-five, article one, chapter twenty-two-a of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 1. OFFICE OF MINERS' HEALTH, SAFETY AND
TRAINING; ADMINISTRATION; ENFORCE-
MENT.

§22A-1-35. Mine rescue teams.

(a) It is the responsibility of the operator to provide
mine rescue coverage at each active underground mine.

(b) Mine rescue coverage may be provided by:

1
2
3
4 (1) Establishing at least two mine rescue teams which
5 are available at all times when miners are underground; or
6
7
8
9

(2) Entering into an arrangement for mine rescue
services which assures that at least two mine rescue teams
are available at all times when miners are underground.

(c) As used in this section, mine rescue teams shall be
10 considered available where teams are capable of
11 presenting themselves at the mine site(s}) within a
12 reasonable time after notification of an occurrence which
13 might require their services. Rescue team members will be
14 considered available even though performing regular
15 work duties or while in an off-duty capacity. The
16 requirement that mine rescue teams be available does not
17 apply when teams are participating in mine rescue contests
18 or providing rescue services to another mine.

19 (d) In the event of a fire, explosion or recovery
20 operations in or about any mine, the director is hereby
21 authorized to assign any mine rescue team to said mine to
22 protect and preserve life and property. The director may
23  also assign mine rescue and recovery work to inspectors,
24 instructors or other qualified employees of the office as he
25 or she deems necessary.
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(e) The ground travel time between any mine rescue
station and any mine served by that station shall not
exceed two hours. To ensure adequate rescue coverage
for all underground mines, no mine rescue station may
provide coverage for more than seventy mines within the
two-hour ground travel limit as defined in this subsection.

(f) Each mine rescue team shall consist of five
members and one alternate, who are fully qualified,
trained and equipped for providing emergency mine
rescue service. Each mine rescue team shall be trained by
a state certified mine rescue instructor.

(g) Each member of a mine rescue team must have
been employed in an underground mine for a minimum
of one year. For the purpose of mine rescue work only,
miners who are employed on the surface but work
regularly underground meet the experience requirement.
The underground experience requirement is waived for
those members of a mine rescue team on the effective date
of this statute.

(h) An applicant for initial mine rescue training shall
pass, on at least an annual basis, a physical examination by
a licensed physician certifying his or her fitness to
perform mine rescue work. A record that such
examination was taken, together with pertinent data
relating thereto, shall be kept on file by the operator and a
copy shall be furnished to the director.

(1) Upon completion of the initial training, all mine
rescue team members shall receive at least forty hours of
refresher training annually. This training shall be given at
least four hours each month, or for a period of eight hours
every two months, and shall include:

(1) Sessions underground at least once every six
months;

(2) The wearing and use of a breathing apparatus py
team members for a period of at least two hours, while
under oxygen, once every two months;
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(3) Where applicable, the use, care, capabilities and
limitations of auxiliary mine rescue equipment, or a
different breathing apparatus;

(4) Mine map training and ventilation procedures.

(J) When engaged in rescue work required by an
explosion, fire or other emergency at a mine, all members
of mine rescue teams assigned to rescue operations shall,
during the period of their rescue work, be employees of
the operator of the mine where the emergency exists, and
shall be compensated by the operator at the rate
established in the area for such work. In no case shall this
rate be less than the prevailing wage rate in the industry
for the most skilled class of inside mine labor. During the
period of their emergency employment, members of mine
rescue teams shall be protected by the workers'
compensation subscription of such emergency employer.

(k) During the recovery work and prior to entering
any mine at the start of each shift, all rescue or recovery
teams shall be properly informed of existing conditions
and work to be performed by the designated company
official in charge.

(1) For every two teams performing rescue or
recovery work underground, one six-member team shall
be stationed at the mine portal.

(2) Each rescue or recovery team performing work
with a breathing apparatus shall be provided with a backup
team of equal number, stationed at each fresh air base.

(3) Two-way communication and a lifeline or its
equivalent shall be provided at each fresh air base for all
mine rescue or recovery teams and no mine rescue team
member shall advance more than one thousand feet inby
the fresh air base: Provided, That if a life may possibly be
saved and existing conditions do not create an
unreasonable hazard to mine rescue team members, the
rescue team may advance a distance agreed upon by those
persons directing the mine rescue or recovery operations:
Provided, however, That a lifeline or its equivalent shall be
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provided in each fresh air base for all mine rescue or
recovery teams.

(4) A rescue or recovery team shall immediately
return to the fresh air base when the atmospheric pressure
of any member's breathing apparatus depletes to sixty
atmospheres, or its equivalent.

(I) Mine rescue stations shall provide a centralized
storage location for rescue equipment. This storage
location may be either at the mine site, affiliated mines or
a separate mine rescue structure. All mine rescue teams
shall be guided by the mine rescue apparatus and
auxiliary equipment manual. Each mine rescue station
shall be provided with at least the following equipment:

(1) Twelve self-contained oxygen breathing
apparatuses, each with a minimum of two hours capacity,
and any necessary equipment for testing such breathing
apparatuses;

(2) A portable supply of liquid air, liquid oxygen,
pressurized oxygen, oxygen generating or carbon dioxide
absorbent chemicals, as applicable to the supplied
breathing apparatuses and sufficient to sustain each team
for six hours while using the breathing apparatuses during
rescue operations;

(3) One extra, fully charged, oxygen bottle for each
self-contained compressed oxygen breathing apparatus, as
required under subdivision (1) of this subsection;

(4) One oxygen pump or a cascading system,
compatible with the supplied breathing apparatuses;

(5) Twelve permissible cap lamps and a charging rack;

(6) Two gas detectors appropriate for each type of gas
which may be encountered at the mines served;

(7) Two oxygen indicators or two flame safety lamps;

(8) One portable mine rescue communication system
or a sound-powered communication system. The wires or
cable to the communication system shall be of sufficient
tensile strength to be used as a manual communication
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system. The communication system shall be at least one
thousand feet in length; and

(9) Necessary spare parts and tools for repairing the
breathing apparatuses and communication system, as
presently prescribed by the manufacturer.

(m) Mine rescue apparatuses and equipment shall be
maintained in a manner that will ensure readiness for
immediate use. A person trained in the use and care of
breathing apparatuses shall inspect and test the apparatuses
at intervals not exceeding thirty days and shall certify by
signature and date that the inspections and tests were done.
When the inspection indicates that a corrective action is
necessary, the corrective action shall be made and
recorded by said person. The certification and corrective
action records shall be maintained at the mine rescue
station for a period of one year and made available on
request to an authorized representative of the director.

(n) Authorized representatives of the director have the
right of entry to inspect any designated mine rescue
station.

(0) When an authorized representative finds a violation
of any of the mine rescue requirements, the representative
shall take appropriate corrective action in accordance with
section fifteen of this article.

(p) Operators affiliated with a station issued an order
by an authorized representative will be notified of that
order and that their mine rescue program is invalid. The
operators shall have twenty-four hours to submit to the
director a revised mine rescue program.

(q) Every operator of an underground mine shall
develop and adopt a mine rescue program for submission
to the director within thirty days of the effective date of
this statute: Provided, That a new program need only be
submitted when conditions exist as defined in subsection
(p) of this section, or when information contained within
the program has changed.

(r) A copy of the mine rescue program shall be posted
at the mine and kept on file at the operator's mine rescye
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173
174
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178
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station or rescue station affiliate and the state regional
office where the mine is located. A copy of the mine
emergency notification plan filed pursuant to 30 CFR
§49.9(a) will satisfy the requirements of subsection (q) of
this section if submitted to the director.

(s) The operator shall immediately notify the director
of any changed conditions materially affecting the
information submitted in the mine rescue program.

o
CHAPTER 207

(H. B. 4592—By Delegates Proudfoot, Williams, Stemple,
Riggs, Willis, Kelley and Anderson)

{Passed March 14, 1998; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend article seven, chapter twenty of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto two new sections, designated
sections eighteen-a and eighteen-b, all relating to establishing
the misdemeanor criminal offense of negligent homicide
when a motorboat or vessel is operated in reckless disregard
of the safety of others and results in the death of any person
and establishing the penalty therefor of imprisonment of not
more than one year or fine of not less than one hundred
dollars nor more than one thousand dollars, or both
imprisonment and fine, and suspending motorboat or vessel
operation privileges for a five-year period for one so
convicted; establishing the felony criminal offense of
operating a motorboat or vessel under the influence of
alcohol, controlled substances, other drugs, or a combination
thereof, when a motorboat or vessel is operated in reckless
disregard of the safety of others and results in the death of
any person, and establishing the penalty therefor of
imprisonment of not less than one year nor more than ten
years and fine of not less than one thousand dollars nor
more than three thousand dollars; establishing the
misdemeanor criminal offense of operating a motorboat or
vessel under the influence of alcohol, controiled substances,
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other drugs, or a combination thereof, when a motorboat or
vessel is operated in violation of any act forbidden by law
and results in the death of any person, and establishing the
penalty therefor of imprisonment of not less than ninety
days nor more than one year and fine of not less than five
hundred dollars nor more than one thousand dollars;
establishing the misdemeanor criminal offense of operating a
motorboat or vessel under the influence of alcohol,
controlled substances, other drugs, or a combination thereof,
when a motorboat or vessel is operated in violation of any
act forbidden by law and results in the injury of any person
other than himself or herself, and establishing the penalty
therefor of imprisonment of not less than one day nor more
than one year, to include actual confinement of not less than
twenty-four hours and fine of not less than two hundred
dollars nor more than one thousand dollars; establishing the
misdemeanor criminal offense of operating a motorboat or
vessel under the influence of alcohol, controlled substances,
other drugs, or a combination thereof, and establishing the
penalty therefor of imprisonment of not less than one day
nor more than six months, to include actual confinement of
not less than twenty-four hours and fine of not less than one
hundred dollars nor more than five hundred dollars;
establishing the misdemeanor criminal offense of operating a
motorboat or vessel by any person who is a habitual user of
narcotic drugs or amphetamine, or derivative thereof, and
establishing the penalty therefor of imprisonment of not less
than one day nor more than six months, to include actual
confinement of not less than twenty-four hours and fine of
not less than one hundred dollars nor more than five
hundred dollars; establishing the misdemeanor criminal
offense of knowingly allowing the operation of one’s
motorboat or vessel by any person who is under the
influence of alcohol, controlled substances, other drugs, or a
combination thereof, and establishing the penalty therefor of
imprisonment of not more than six months, and fine of not
less than one hundred dollars nor more than five hundred
dollars; establishing the misdemeanor criminal offense of
knowingly allowing the operation of one’s motorboat or
vessel by any person who is an habitual user of narcotic
drugs or amphetamine, or derivative thereof, and establishing
the penalty therefor of imprisonment of not more than six
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months and fine of not less than one hundred dollars nor
more than five hundred dollars; establishing the
misdemeanor criminal offense of operating a motorboat or
vessel while under the age of twenty-one years while he or
she has an alcohol blood concentration in his or her blood of
two hundredths of one percent or more, by weight, but less
than ten hundredths of one percent, by weight, and for a first
offense, establishing the penalty therefor of a fine of not less
than twenty-five dollars nor more than one hundred dollars,
for a second offense, establishing the penalty therefor of
imprisonment of twenty-four hours and a fine of not less
than one hundred dollars nor more than five hundred
dollars; prohibiting an arrest and charge under different
subsections for the same transaction or occurrence;
establishing the misdemeanor criminal offense of operating a
motorboat or vessel under the influence of alcohol,
controlled substances, other drugs, or a combination thereof
with one or more persons on board who are less than sixteen
years of age and establishing the penalty therefor of
imprisonment of not less than two days nor more than twelve
months, to include actual confinement of not less than forty-
eight hours, and fine of not less than two hundred dollars nor
more than one thousand dollars; establishing that a second
offense shall constitute a misdemeanor with a penalty of
confinement not less than six months nor more than one
year, and a discretionary fine of not less than one thousand
dollars nor more than three thousand dollars; establishing
that a third offense shall constitute a felony with a penalty of
confinement in the penitentiary not less than one nor more
than three years, and a discretionary fine of not less than
three thousand dollars nor more than five thousand dollars;
establishing that subsequent offenses which constitute second
or third convictions include subsections of this article, any
municipal ordinance of this state or statute of the United
States or any other state which has the same elements as an
offense described in this article; permitting a person to be
charged in warrant or indictment or information for a
subsequent offense before final adjudication of the
subsequent offense; negating a defense of prescribed use of
alcohol or controlled substances; defining controlled
substances; and, establishing that all sentences herein are
mandatory while allowing the court certain discretion.
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Be it enacted by the Legislature of West Virginia:

That article seven, chapter twenty of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto two new sections, designated sections
eighteen-a and eighteen-b, all to read as follows:

ARTICLE 7. LAW ENFORCEMENT, MOTORBOATING, LITTER.

§20-7-18a. Negligent homicide; penalties.
§20-7-18b. Operating under influence of alcohol, controlled substances or

drugs; penalties.
§20-7-18a. Negligent homicide; penalties.

(a) When the death of any person ensues within one
year as a proximate result of injury received by operating
any motorboat or vessel anywhere in this state in reckless
disregard of the safety of others, the person so operating
such motorboat or vessel shall be guilty of negligent
homicide.

(b) Any person convicted of negligent homicide shall
be punished by imprisonment for not more than one year
or by fine of not less than one hundred dollars nor more
than one thousand dollars, or by both such fine and

11 imprisonment.
12 (c) The director shall suspend the privilege to operate

13 a motorboat or vessel in this state for a period of five years
14 from the date of conviction.

OV~ NV LN —

§20-7-18b. Operating under influence of alcohol, controlled
substances or drugs; penalties.

(a) Any person who:
(1) Operates a motorboat or vessel in this state while:

(A) He or she is under the influence of alcohol; or

substance; or

(C) He or she is under the influence of any other

1
2
3
-54 (B) He or she is under the influence of any controlled
6
7 drug; or
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(D) He or she is under the combined influence of
alcohol and any controlled substance or any other drug;
or

(E) He or she has an alcohol concentration in his or
her blood of ten hundredths of one percent or more, by
weight; and

(2) When so operating does any act forbidden by law
or fails to perform any duty imposed by law in the
operating of such motorboat or vessel, which act or failure
proximately causes the death of any person within one
year next following such act or failure; and

(3) Commits such act or failure in reckless disregard
of the safety of others, and when the influence of alcohol,
controlled substances or drugs is shown to be a
contributing cause to such death, shall be guilty of a
felony and, upon conviction thereof, shall be imprisoned
in the penitentiary for not less than one nor more than ten
years and shall be fined not less than one thousand dollars
nor more than three thousand dollars.

(b) Any person who:
(1) Operates a motorboat or vessel in this state while:
(A) He or she is under the influence of alcohol; or

(B) He or she is under the influence of any controlled
substance; or

(C) He or she is under the influence of any other
drug; or

(D) He or she is under the combined influence of
alcohol and any controlled substance or any other drug;
or

(E) He or she has an alcohol concentration in his or
her blood of ten hundredths of one percent or more, by
weight; and

(2) When so operating does any act forbidden by law
or fails to perform any duty imposed by law in the
operating of such motorboat or vessel, which act or failure
proximately causes the death of any person within one
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year next following such act or failure, is guilty of a
misdemeanor and, upon conviction thereof, shall be
confined in jail for not less than ninety days nor more
than one year and shall be fined not less than five hundred
dollars nor more than one thousand dollars.

(c) Any person who:
(1) Operates a motorboat or vessel in this state while:
(A) He or she is under the influence of alcohol; or

(B) He or she is under the influence of any controlled
substance; or

(C) He or she is under the influence of any other
drug; or

(D) He or she is under the combined influence of
alcohol and any controlled substance or any other drug;
or

(E) He or she has an alcohol concentration in his or
her blood of ten hundredths of one percent or more, by
weight; and

(2) When so operating does any act forbidden by law
or fails to perform any duty imposed by law in the
operating of such motorboat or vessel, which act or failure
proximately causes bodily injury to any person other than
himself or herself, is guilty of a misdemeanor and, upon
conviction thereof, shall be confined in jail for not less
than one day nor more than one year, which jail term shall
include actual confinement of not less than twenty-four
hours, and shall be fined not less than two hundred dollars
nor more than one thousand dollars.

(d) Any person who:

(1) Operates a motorboat or vessel in this state while:

(A) He or she is under the influence of alcohol; or

(B) He or she .is under the influence of any controlled
substance; or

(C) He or she is under the influence of any other
dmag; or
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(D) He or she is under the combined influence of
alcohol and any controlled substance or any other drug;
or

(E) He or she has an alcohol concentration in his or
her blood of ten hundredths of one percent or more, by
weight;

(2) Is guilty of a misdemeanor and, upon conviction
thereof, shall be confined in jail for not less than one day
nor more than six months, which jail term shall include
actual confinement of not less than twenty-four hours, and
shall be fined not less than one hundred dollars nor more
than five hundred dollars.

(e) Any person who, being an habitual user of narcotic
drugs or amphetamine or any derivative thereof, operates
a motorboat or vessel in this state, is guilty of a
misdemeanor and, upon conviction thereof, shall be
confined in jail for not less than one day nor more than
six months, which jail term shall include actual
confinement of not less than twenty-four hours, and shall
be fined not less than one hundred dollars nor more than
five hundred dollars.

(f) Any person who:

(1) Knowingly permits his or her motorboat or vessel
to be operated in this state by any other person who is:

(A) Under the influence of alcohol; or

(B) Under the influence of any controlled substance;
or

(C) Under the influence of any other drug; or

(D) Under the combined influence of alcohol and any
controlled substance or any other drug; or

(E) Has an alcohol concentration in his or her blood
of ten hundredths of one percent or more, by weight;

(2) Is guilty of a misdemeanor and, upon conviction
thereof, shall be confined in jail for not more than six
months and shall be fined not less than one hundred
dollars nor more than five hundred dollars.
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(g) Any person who:

Knowingly permits his or her motorboat or vessel to
be operated in this state by any other person who is an
habitual user of narcotic drugs or amphetamine or any
derivative thereof, is guilty of a misdemeanor and, upon
conviction thereof, shall be confined in jail for not more
than six months and shall be fined not less than one
hundred dollars nor more than five hundred dollars.

(h) Any person under the age of twenty-one years
who operates a motorboat or vessel in this state while he or
she has an alcohol concentration in his or her blood of
two hundredths of one percent or more, by weight, but less
than ten hundredths of one percent, by weight, shall, for a
first offense under this subsection, be guilty of a
misdemeanor and, upon conviction thereof, shall be fined
not less than twenty-five dollars nor more than one
hundred dollars. For a second or subsequent offense
under this subsection, such person is guilty of a
misdemeanor and, upon conviction thereof, shall be
confined in jail for twenty-four hours, and shall be fined
not less than one hundred dollars nor more than five
hundred dollars.

A person arrested and charged with an offense under

the provisions of subsection (a), (b), (c), (d), (e), (), (g) or
(i) of this section may not also be charged with an offense
under this subsection arising out of the same transaction

or occurrence.
(i) Any person who:
(1) Operates a motorboat or vessel in this state while:

(A) He or she is under the influence of alcohol; or

(B) He or she is under the influence of any controlled
substance; or

(C) He or she is under the influence of any other
drug; or

(D) He or she is under the combined influence of
alcohol and any controlled substance or any other drug;
or
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(E) He or she has an alcohol concentration in his or
her blood of ten hundredths of one percent or more, by
weight; and

(2) The person when so operating has on or within the
motorboat or vessel one or more other persons who are
unemancipated minors who have not reached their
sixteenth birthday, shall be guilty of a misdemeanor and,
upon conviction thereof, shall be confined in jail for not
less than two days nor more than twelve months, which jail
term shall include actual confinement of not less than
forty-eight hours, and shall be fined not less than two
hundred dollars nor more than one thousand dollars.

(J) A person violating any provision of subsection (b),
(c), (d), (e), (), (g) or (1) of this section shall, for the
second offense under this section, be guilty of a
misdemeanor and, upon conviction thereof, shall be
confined in jail for a period of not less than six months
nor more than one year, and the court may, in its
discretion, impose a fine of not less than one thousand
dollars nor more than three thousand dollars.

(k) A person violating any provision of subsection (b),
(c), (d), (e), (©), (g) or (i) of this section shall, for the third
or any subsequent offense under this section, be guilty of
a felony and, upon conviction thereof, shall be imprisoned
in the penitentiary for not less than one nor more than
three years, and the court may, in its discretion, impose a
fine of not less than three thousand dollars nor more than
five thousand dollars.

(1) For purposes of subsections (j) and (k) of this
section relating to second, third and subsequent offenses,
the following types of convictions shall be regarded as
convictions under this section:

(1) Any conviction under the provisions of subsection
(a), (b), (¢c), (d), (e) or (f) of this section for an offense
which occurred on or after the effective date of this
section;

(2) Any conviction under the provisions of subsection
(a) or (b) of this section for an offense which occurred
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within a period of five years immediately preceding the
date of the offense; and

(3) Any conviction under a municipal ordinance of
this state or any other state or a statute of the United States
or of any other state of an offense which has the same
elements as an offense described in subsection (a), (b), (c),
(d). (e), (f) or (g) of this section, which offense occurred
after the effective date of this section.

(m) A person may be charged in a warrant or
indictment or information for a second or subsequent
offense under this section if the person has been
previously arrested for or charged with a violation of this
section which is alleged to have occurred within the
applicable time periods for prior offenses, notwithstanding
the fact that there has not been a final adjudication of the
charges for the alleged previous offense. In such case, the
warrant or indictment or information must set forth the
date, location and particulars of the previous offense or
offenses. No person may be convicted of a second or
subsequent offense under this section unless the
conviction for the previous offense has become final.

(n) The fact that any person charged with a violation
of subsection (a), (b), (c), (d) or (e) of this section, or any
person permitted to operate as described under subsection
(f) or (g) of this section, is or has been legally entitled to
use alc