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CHAPTER 140

(Com. Sub. for S. B. 350 — By Senators Minard,
Fanning, Prezioso, Unger, Boley and Minear)

[Passed March 9, 2006; in effect from passage.]
{Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact article 5, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of Health
and Human Resources and the procedures relating thereto;
legislative mandate or authorization for the promulgation of
certain legislative rules by various executive or administrative
agencies of the state; authorizing certain of the agencies to
promulgate certain legislative rules in the form that the rules were
filed in the State Register; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain of the agencies to
promulgate certain legislative rules as amended by the Legisla-
ture; authorizing certain of the agencies to promulgate certain
legislative rules with various modifications presented to and
recommended by the Legislative Rule-Making Review Commit-
tee and as amended by the Legislature; authorizing Department
of Health and Human Resources to promulgate a legislative rule
relating to assisted living residences; authorizing Department of
Health and Human Resources to promulgate a legislative rule
relating to Alzheimer’s/dementiaspecial care units and programs;
authorizing Department of Health and Human Resources and the
Insurance Commissioner to promulgate a legislative rule relating
to hospital licensure; authorizing Department of Health and
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Human Resources to promulgate a legislative rule relating to
public water systems; authorizing Department of Health and
Human Resources to promulgate a legislative rule relating to lead
abatement licensing; authorizing Department of Health and
Human Resources to promulgate a legislative rule relating to fees
for permits; authorizing Department of Health and Human
Resources to promulgate a legislative rule relating to cancer
registry; authorizing Department of Health and Human Resources
to promulgate a legislative rule relating to reportable diseases,
events and conditions; and authorizing Department of Health and
Human Resources to promulgate a legislative rule relating to
regulation of opioid treatment programs.

Be it enacted by the Legislature of West Virginia:

That article 5, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 5. AUTHORIZATION FOR DEPARTMENT OF HEALTH AND

§64

S Voo NN AW

p—

11

HUMAN RESOURCES TO PROMULGATE LEGISLA-
TIVE RULES.

-5-1. Department of Health and Human Resources.

(a) The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand five, authorized under
the authority of section five, article five-d, chapter sixteen of
this code and of section five, article five-r of said chapter,
modified by the Department of Health and Human Resources
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-first
day of December, two thousand five, relating to the Department
of Health and Human Resources (assisted living residences, 64
CSR 14), is authorized.

(b) The legislative rule filed in the State Register on the
twenty-fifth day of July, two thousand five, authorized under
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the authority of section five, article five-r, chapter sixteen of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the twenty-first day of December, two thousand five, relating to
the Department of Health and Human Resources (Alzhei-
mer’s/dementia special care units and programs, 64 CSR 85),
is authorized.

(c) The legislative rule filed in the State Register on the
nineteenth day of July, two thousand five, authorized under the
authority of section eight, article five-b, chapter sixteen of this
code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the eighteenth day of January, two thousand six, relating to the
Department of Health and Human Resources (hospital
licensure, 64 CSR 12), is authorized.

(d) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand five, authorized under
the authority of section nine-a, article one, chapter sixteen, of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the twenty-second day of December, two thousand five, relating
to the Department of Health and Human Resources (public
water systems, 64 CSR 3), is authorized.

(e) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand five, authorized under
the authority of section four, article one, chapter sixteen of this
code, and of section four, article thirty-five of said code,
modified by the Department of Health and Human Resources
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
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second day of December, two thousand five, relating to the
Department of Health and Human Resources (lead abatement
licensing, 64 CSR 45), is authorized.

(f) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of sections four and eleven, article one, chapter
sixteen of this code, modified by the Department of Health and
Human Resources to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the twenty-second day of December, two thousand
five, relating to the Department of Health and Human Re-
sources (fees for permits, 64 CSR 30), is authorized, with the
following amendment:

On page three, subsection 3.12, by striking out the words
“two hundred fifty (250)” and inserting in lieu thereof the
words “five hundred (500)”;

On line twelve, subsection 3.12, after the word “people.”,
by inserting the following: “The term shall not include
assembly in any outdoor venue ordinarily used and equipped for
such events.”;

And,

On page seven, subsection 4.8, after the word “revision.”,
by inserting the following: “The Commissioner may not
approve any fees that exceed an increase of twenty-five percent
per year of the local board’s current fees, up to the maximum
amount permitted. In the event the local board is requesting a
fee for a service on which it does not currently impose a fee, the
Commissioner may approve a fee that is no greater than twenty-
five percent of the maximum amount.”
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(g) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section two-a, article five-a, chapter sixteen of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the twenty-second day of December, two thousand five, relating
to the Department of Health and Human Resources (cancer
registry, 64 CSR 68), is authorized.

(h) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section four, article one, chapter sixteen of this
code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the twenty-second day of December, two thousand five, relating
to the Department of Health and Human Resources (reportable
diseases, events and conditions, 64 CSR 7), is authorized.

(1) The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand five, authorized under
the authority of section four, article one, chapter sixteen of this
code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the twenty-first day of December, two thousand five, relating to
the Department of Health and Human Resources (regulation of
opioid treatment programs, 64 CSR 90), is authorized.
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CHAPTER 141

(Com. Sub. for H. B. 4192 — By Delegates Mahan,
Palumbo, Cann, Pino, Armstead and Overington)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact article 6, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Military Affairs and Public Safety and the procedures relating
thereto; legislative mandate or authorization for the promulgation
of certain legislative rules by various executive or administrative
agencies of the state; authorizing certain of the agencies to
promulgate certain legislative rules in the form that the rules were
filed in the State Register; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain of the agencies to
promulgate certain legislative rules as amended by the Legisla-
ture; authorizing certain of the agencies to promulgate certain
Legislative rules with various modifications presented to and
recommended by the Legislative Rule-Making Review Commit-
tee and as amended by the Legislature; authorizing the State Fire
Commission to promulgate a legislative rule relating to the State
Fire Code; authorizing the State Fire Commission to promulgate
a legislative rule relating to the State Building Code; authorizing
the State Fire Commission to promulgate a legislative rule
relating to the certification of home inspectors; authorizing the
State Fire Commission to promulgate a legislative rulerelating to
standards for the certification and continuing education of
municipal, county and other public sector building code officials,
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building code inspectors and plans examiners; and authorizing the
State Police to promulgate a legislative rule relating to the West
Virginia State Police Grievance Procedure.

Be it enacted by the Legislature of West Virginia:

That article 6, chapter 64 of the code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 6. AUTHORIZATION FOR DEPARTMENT OF MILITARY
AFFAIRS AND PUBLIC SAFETY TO PROMULGATE
LEGISLATIVE RULES.

§64-6-1. State Fire Commission.
§64-6-2. State Police.

§64-6-1. State Fire Commission.

1 (a) The legislative rule filed in the state register on the
2 twentieth day of July, two thousand five, authorized under the
3 authority of section five, article three, chapter twenty-nine, of
4 this code, modified by the State Fire Commission to meet the
5 objections of the legislative rule-making review committee and
6 refiled in the state register on the second day of November, two
7 thousand five, relating to the State Fire Commission (State Fire
8 Code, 87 CSR 1), is authorized, with the following amendment:

9 On page twenty-one, following subdivision 14.14.2., by
10 inserting a new subdivision 14.14.3, to read as follows:

11 Section 4.6.2 of the National Fire Protection Association
12 (NFPA)495, Explosive Material Code, the provisions of which
13 are adopted by reference in subsection 4.4 of this rule, is
14 amended to provide that persons 18 years and older may be
15 issued a Class G Special “Helper” permit to use explosives.

16 (b) The legislative rule filed in the state register on the
17 twenty-sixth day of July, two thousand five, authorized under
18 the authority of section five-b, article three, chapter twenty-
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nine, of this code, modified by the State Fire Commission to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the eleventh day
of January, two thousand six, relating to the State Fire Commis-
sion (State Building Code, 87 CSR 4), is authorized, with the
following amendments:

On page two, subdivision 4.1.1, after the words ‘with the
following exceptions:” by unstriking and restoring the words
‘4.1.1.A. Provided; that the section entitled “Fire Prevention”
and identified as Section 101.4.6 is deleted and not considered
to be a part of this rule.’;

On page five, at the beginning of the second paragraph, by
unstriking and restoring the words ‘Section R311.4.3’;

On page five, by striking out the underlined words of the
fourth paragraph as follows:

‘Section R311.5.3 Stair Tread and Risers

311.5.3.1 Riser Height - The maximum riser height shall be
eight and one-quarter (8 1/4) inches.

311.5.3.2 Tread Depth - The minimum tread depth shall be
nine (9) inches.’;

On page ten, at the top of the page, by inserting the
following words as underlined words:

‘4.1.7.A. Chapter 11 of the 2003 edition of the International
Residential Code for One and Two Family Dwellings, Seventh
Printing, entitled “Energy Efficiency”, is deleted and not
considered to be a part of this rule. In lieu thereof, the following
standards are adopted and made a part of this rule:’

And,



Ch. 141] LEGISLATIVE RULES 1169

47
48

49
50
51
52
53
54
55
56
57

58
59
60

61
62
63
64
65
66
67
68
69
70
71

On page seventeen, subsection 7.3, by striking out the word
‘ordnance’ and inserting in lieu thereof the word ‘ordinance’.

(c) The legislative rule filed in the state register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section five-b, article three, chapter twenty-
nine, of this code, modified by the State Fire Commission to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twentieth day
of January, two thousand six, relating to the State Fire Commis-
sion (certification of home inspectors, 87 CSR 5), is authorized
with the following amendment:

On page four, subsection 5.2, after the word “qualifica-
tions” by striking out the words “and he or she” and inserting a
period and the words “The applicant”.

(d) The legislative rule filed in the state register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section five-b, article three, chapter
twenty-nine, of this code, modified by the State Fire Commis-
sion to meet the objections of the legislative rule-making
review committee and refiled in the state register on the third
day of January, two thousand six, relating to the State Fire
Commission (standards for the certification and continuing
education of municipal, county and other public sector building
code officials, building code inspectors and plans examiners, 87
CSR 7), is authorized.

§64-6-2. State Police.

1
2
3
4
5

The legislative rule filed in the state register on the
twenty-eighth day of July, two thousand five, authorized under
the authority of section six, article two, chapter fifteen, of this
code, relating to the State Police (West Virginia State Police
Grievance Procedure, 81 CSR 8), is authorized.
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CHAPTER 142

(Com. Sub. for S. B. 357 — By Senators Minard,
Fanning, Prezioso, Unger, Boley and Minear)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact article 7, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Revenue and the procedures relating thereto; legislative mandate
or authorization for the promulgation of certain legislative rules
by various executive or administrative agencies of the state;
authorizing certain of the agencies to promulgate certain
legislative rules in the form that the rules were filed in the State
Register;authorizing certain of the agencies to promulgate certain
legislative rules with various modifications presented to and
recommended by the Legislative Rule-Making Review Commit-
tee; authorizing certain of the agencies to promulgate certain
legislative rules as amended by the Legislature; authorizing
certain of the agencies to promulgate certain legislative rules with
various modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended by
the Legislature; authorizing the Insurance Commissioner to
promulgate a legislative rule relating to unfair trade practices;
authorizing the Insurance Commissioner to promulgate a
legislative rule relating to licensing and conduct of individual
insurance producers, agencies and solicitors; authorizing the
Insurance Commissioner to promulgate a legislative rule relating
to the West Virginia Essential Property Insurance Association;
authorizing the Insurance Commissioner to promulgate a
legislative rule relating to Medicare supplement insurance;
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authorizing the Insurance Commissioner to promulgate a
legislative rule relating to nonrenewal of property insurance
policies; authorizing the Insurance Commissioner to promulgate
a legislative rule relating to private passenger automobile and
property insurance - biannual rate filing requirements; authorizing
the Insurance Commissioner to promulgate a legislative rule
relating to replacement of life insurance policies and annuity
contracts; authorizing the Racing Commission to promulgate
legislative rule relating to greyhound racing; authorizing the Tax
Commissioner to promulgate alegislative rule relating to business
registration certificate - suspension for failure to pay personal
property taxes; and authorizing the Tax Commissioner to
promulgate a legislative rule relating to valuation of active and
reserve coal for ad valorem property tax purposes.

Be it enacted by the Legislature of West Virginia:

That article 7, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND

REVENUE TO PROMULGATE LEGISLATIVE RULES.

§64-7-1. Insurance Commissioner.
§64-7-2. Racing Commission.
§64-7-3. Tax Commissioner.

§64-7-1. Insurance Commissioner.

1
2
3
4
5
6
7
8
9

10

(a) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section ten, article two, chapter thirty-three of
this code and section four-a, article eleven of said chapter,
modified by the Insurance Commissioner to meet the objections
of the Legislative Rule-Making Review Committee and refiled
in the State Register on the twentieth day of January, two
thousand six, relating to the Insurance Commissioner (unfair
trade practices, 114 CSR 14), is authorized, with the following
amendment:
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Onpagetwo, subsection 2.3., by striking out the words “for

which premiums were paid by the claimantor on the claimant’s
behalf™;

On page two, subsection 2.8., by striking out the words “for
which premiums were not paid by the claimant or on the his or
her behalf”;

On page two, subsection 2.9., before the word “compensa-
tion”, by inserting the word “the”;

On page three, subsection 4.4., by striking out the words “in
the policy or set” and, after the words “statute or”, by inserting
the word “legislative”;

On page five, subsection 6.1, by adding the following
sentence: This section is not intended to conflict with the
statutory requirements of the Medical Professional Liability
Act, W. Va. Code §855-7B-1 to 11, as the same relate to the
assertion and investigation of medical professional liability
claims.;

On page five, subsection 6.3, after the word “limits” by
inserting the words “and, with respect to medical professional
liability claims, subject to applicable statutory requirements set
forth in the Medical Professional Liability Act, W. Va. Code
§§55-7B-1to 11,7

On page five, subdivision 6.4.b., after the word “whether”,
by striking out the words “or not”;

On page eight, by striking out subsection 6.17. in its
entirety and by renumbering the subsequent subsection;

On page eight, after subsection 6.18., by adding a new
subsection, designated subsection 6.18, to read as follows:
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6.18.Motor vehicle repair shops. — Aninsurer may furnish
to the claimant the names of one or more conveniently located
motor vehicle repair shops that will perform the repairs;
however no insurer may require the claimant to use a particular
repair shop or location to obtain the repairs.;

And,

On page eleven, subdivision 7.3., by striking out the words
“of the insurer’s choice” and inserting in lieu thereof the words
“recommended by the insurer”.

(b) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section ten, article two, chapter thirty-three of
this code, modified by the Insurance Commissioner to meet the
objections of the Legislative Rule-Making Review Committee
andrefiledin the State Register on the twentieth day of January,
two thousand six, relating to the Insurance Commissioner
(licensing and conduct of individual insurance producers,
agencies and solicitors, 114 CSR 2), is authorized.

(c) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section ten, article two, chapter thirty-three of
this code and section three, article twenty-a of said chapter,
relating to the Insurance Commissioner (West Virginia
Essential Property Insurance Association, 114 CSR 21), is
authorized.

(d) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section ten, article two, chapter thirty-three of
this code, section three-d, article sixteen of said chapter and
section five-b, article twenty-eight of said chapter, relating to
the Insurance Commissioner (Medicare supplement insurance,
114 CSR 24), is authorized.
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71 (e) The legislative rule filed in the State Register on the
72 twenty-ninth day of July, two thousand five, authorized under
73 the authority of section ten, article two, chapter thirty-three of
74 this code and section four-a, article seventeen-a of said chapter,
75 relating to the Insurance Commissioner (nonrenewal of
76 property insurance policies, 114 CSR 74), is authorized.

77 (f) The legislative rule filed in the State Register on the
78 twenty-ninth day of July, two thousand five, authorized under
79 the authority of section four-a, article twenty, chapter thirty-
80 three of this code, relating to the Insurance Commissioner
81 (private passenger automobile and property insurance -
82 biannual rate filing requirements, 114 CSR 75), is authorized.

83 (g) The legislative rule filed in the State Register on the
84 twenty-ninth day of July, two thousand five, authorized under
85 the authority of section five-a, article eleven, chapter thirty-
86 three of this code, modified by the Insurance Commissioner to
87 meet the objections of the Legislative Rule-Making Review
88 Committee andrefiled in the State Register on the twentieth day
89 of January, two thousand six, relating to the Insurance Commis-
90 sioner (replacement of life insurance policies and annuity
91 contracts, 114 CSR 8), is authorized.

§64-7-2. Racing Commission.

The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section six, article twenty-three, chapter
nineteen of this code, modified by the Racing Commission to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the eighteenth
day of January, two thousand six, relating to the Racing
Commission (greyhound racing, 178 CSR 2), is authorized,
with the following amendment:

O 00 9 N L & W N -
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On page forty-two, subsection 51.6., by striking out the
words “were six (6) months of age. Provided, that effective
January 1, 2007, in order to participate in the West Virginia
Greyhound Breeding Development Fund, a greyhound born on
or after that date must be from a litter that was whelped in the
State of West Virginia and remained domiciled in West
Virginia at least until the puppies”;

On page forty-three, subdivision 51.7.7., by striking out the
words “six consecutive months of occupancy in West Virginia
starting from the date of whelping. Provided that effective
January 1, 2007, with regard to a greyhound born on or after
that date, affirm that the greyhound was whelped in West
Virginia and that the greyhound was not removed from West
Virginia to a place outside West Virginia at any time prior to
the completion of’;

On page forty-three, subsection 51.7.8., by striking out the
words “six (6) months of age, it is the owner’s or the lessee’s
responsibility to notify the Racing Commission within ten (10)
days of removal and that any West Virginia bred greyhound
that is removed to a location outside of West Virginia prior to
the completion of six consecutive months of occupancy in West
Virginia starting from the date of whelping shall be disqualified
by the Racing Commission from participation in the West
Virginia Greyhound Breeding Development Fund. Provided
that effective January 1, 2007, with regard to a greyhound born
on or after that date, affirm that the owner or lessee further
understands that if any West Virginia bred greyhound is
removed from West Virginia prior to”;

On page forty-four, subdivision 51.7.11., after the words
“State for”, by striking out the word “at”;

On page forty-eight, table 51.4., paragraph 4, by striking
out the word “Virgjnia” and inserting in lieu thereof the word
“Virginia”;
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43 On page forty-eight, table 51.4., paragraph 5, by striking
44  out the words “both bred and”;

45 On page forty-eight, table 51.4., paragraph 5, by striking
46 out the words “six (6)” and inserting in lieu thereof the words
47  “twelve (12)7;

48 On page forty-nine, table 51.5., paragraph 5, by striking out
49 the words “both bred and”;

50 And,

51 On page forty-nine, table 51.5., paragraph 5, by striking out
52 the words “six (6)” and inserting in lieu thereof the words
53 “twelve (12)”.

§64-7-3. Tax Commissioner.

| (a) The legislative rule filed in the State Register on the
2 twenty-ninth day of July, two thousand five, authorized under
3 the authority of section five, article twelve, chapter eleven of
4 this code, modified by the Tax Commissioner to meet the
S objections of the Legislative Rule-Making Review Committee
6 and refiled in the State Register on the twentieth day of
7 December, two thousand five, relating to the Tax Commissioner
8 (business registration certificate - suspension for failure to pay
9 personal property taxes, 110 CSR 12D), is authorized.

10 (b) The legislative rule filed in the State Register on the
11 twenty-ninth day of July, two thousand five, authorized under
12 the authority of section eleven, article one-a, chapter eleven of
13 thiscode,relating to the Tax Commissioner (valuation of active
14 andreserve coal property for ad valorem property tax purposes,
15 110 CSR 11), is authorized, with the following amendment:

16 On page seventeen, subparagraph 4.2.3.16., by striking out
17 the words “that is above local drainage”.
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CHAPTER 143

(Com. Sub. for S. B. 353 — By Senators Minard,
Fanning, Prezioso, Unger, Boley and Minear)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 5, 2006.]

AN ACT to amend and reenact article 8, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Transportation and the procedures relating thereto; legislative
mandate or authorization for the promulgation of certain
legislative rules by various executive or administrative agencies
of the state; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in the
State Register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee; authorizing certain of the agencies to promulgate
certain legislative rules as amended by the Legislature; authoriz-
ing certain of the agencies to promulgate certain legislative rules
with various modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended by
the Legislature; authorizing the Division of Highways to
promulgate a legislative rule relating to use of state road rights-
of-way and adjacent areas; authorizing Division of Highways
promulgate a legislative rule relating to transportation of
hazardous waste upon roads and highways; authorizing Division
of Motor Vehicles promulgate legislative rule relating to denial,
suspension, revocation, restriction or nonrenewal of driving
privileges; and authorizing Division of Motor Vehicles promul-



1178 LEGISLATIVE RULES [Ch. 143

gate legislative rule relating to motor vehicle dealers and other
business regulated by the Division.

Be it enacted by the Legislature of West Virginia:

That article 8, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 8. AUTHORIZATION FOR DEPARTMENT OF TRANSPORTA-
TION TO PROMULGATE LEGISLATIVE RULES.

§64-8-1. Division of Highways.
§64-8-2. Division of Motor Vehicles.

§64-8-1. Division of Highways.

1 (a) The legislative rule filed in the State Register on the
2 twenty-ninth day of July, two thousand five, authorized under
3 the authority of section three, article seventeen-a, chapter
4 seventeen-c of this code, relating to the Division of Highways
5 (use of state roads’ rights-of-way and adjacent areas, 157 CSR
6 6), is authorized with the following amendment:

7 On page two, after subsection 2.16., by inserting a new
8 subsection, designated subsection 2.17, to read as follows:

9 “2.17. ‘Focal point’ means the location from which an
10 LED, OLED or other illuminated message center, display or
11 sign appears brightest.” and by renumbering the subsequent
12 subsections accordingly;

13 On page two, subsection 2.24, after the word “slats”, by
14 inserting a comma and the words “or by LED, OLED or other
15 illuminated message center,”;

16 On page two, subsection 2.24, by striking out the words
17 “lighting devices forming part of the message or border” and
18 inserting in lieu thereof the word “moving’;
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On page eighteen, paragraph 7.8.d.4., by striking out the
words “twenty-four (24) hours” and inserting in lieu thereof the
words “eight seconds”;

On page eighteen, paragraph 7.8.e.1., line two, by inserting
the following words: “For purposes of this section, the illumina-
tion of an advertising device containing a message center
display does not constitute the use of a flashing, intermittent or
moving light. No message center display may include an
illumination that is in motion or appears to be in motion or that
changes in intensity or exposes its message for less than eight
(8) seconds or that has an interval between messages of two (2)
seconds or less. No LED, OLED, illuminated message center
display or similar device may exceed the following brightness
limits measured as candelas per square feet at any focal point
on any roadway or berm or any vehicular approach to any

roadway:
Day Night
Red 300 100
Green 600 200
Amber 450 150
Blue 800 350
White 550 50
All color 650 2507
and,

On page twenty-nine, by striking out section ten of the rule
in its entirety and by creating a new series, designated Title
157, Series 9 of the Code of State Rules, to read as follows:
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“157 CSR 9

Title 157
Legislative Rule
Department of Transportation
Division of Highways

Series 9
Special Crossing Permits

§157-9-1. General

1
2
3
4
5
6
7
8

9
10

11

12

1.1. Scope. - This legislative rule establishes the procedures
and standards for issuance of special crossing permits authoriz-
ing certain vehicles to operate or move a vehicle or combination
of vehicles which exceed the maximum weight allowance
specified in W. Va. Code §17C-17A-3 (120,000 pounds) on
limited sections of public highways. Special crossing permits
may be issued only for vehicles hauling coal or coal by-
products in the Coal Resource Transportation Road System.

1.2. Authority. - This rule is issued pursuant to the provi-
sions of W. Va. Code §17C-17A-3.

1.3. Filing Date. -

1.4. Effective Date. -

§157-9-2. Application for permit.

1
2
3
4
5
6

7

2.1. An applicant for a special crossing permit must
complete an application form developed by the Division of
Highways and submit it to a Highways District Permit Clerk
within the district wherein the road that will be crossed or
traveled is located or where it originates if the route lies within
two districts.

2.2. The application must be accompanied by:
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2.2.a. A $500 application fee;

2.2.b. A list of all vehicles or combinations of vehicles,
including axle weights and spacings and gross vehicle weights,
that will be moving on or crossing the highway for which the
permit is requested. If a vehicle will be hauling various
tonnages of loads, the maximum weights will be listed; and

2.2.c. An estimate of the number of times per day that each
listed vehicle or combination of vehicles will cross or travel the
route.

2.3. Prior to the issuance of the permit, the applicant must:

2.3.a. Agree, in writing, to pay the actual costs for any
necessary upgrading or repair of the public highway, including
any necessary traffic control, which the applicant seeks the
permit to cross;

2.3.b. Agree to post a bond in an amount of no less than
$50,000, as recommended to and approved by the Commis-
sioner of Highways;

2.3.c. Furnish evidence of having at least the minimum
amounts of insurance required of “West Virginia Division of
Highways, Standard Specifications, Roads and Bridges,
Adopted 20007, and supplements thereto;

2.3.d. Agree, in writing, to pay for the restoration of the
public highway to its original condition after the permit has
expired. The original condition of the highway may be
documented by the applicant and/or the Division of Highways
by photography, video recording, or any other means acceptable
to both parties.

§157-9-3. Vehicles.
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3.1 No listed vehicle or combination of vehicles is permit-
2 ted to haul more than the manufacturer’s weight rating.

3 3.2. Except as provided in the permit, all listed vehicles or
4 combinations of vehicles must be in compliance with all other
5 specifications given in W. Va. Code §17C.

6 3.3 All listed vehicles must be identified by vehicle
7 identification number or, if a vehicle identification number is
8 not available, by serial number.

9 3.4 If any vehicle is replaced during the course of a three
10 year permit period, the applicant must submit supplemental
11 information on each vehicle to the District Permit Clerk. The
12 District Maintenance Engineer and/or Bridge Engineer shall
13 review the supplemental information and may require addi-
14 tional route analysis, route upgrading, an increase in the bond
15 amount, or any other consideration deemed necessary.

§157-9-4. Evaluation of permit application.
| 4.1. Prior to the issuance of any Special Crossing Permit:

4.1.a. The District Maintenance Engineer(s) in the dis-
trict(s) in which the proposed route is located will initiate a
route analysis to determine the feasibility and potential costs
associated with the applicant being permitted to cross or travel
the route with any of the listed vehicles or combinations of
vehicles. Considerations will include the road surface and any
existing height or width restrictions, bridges, culverts, and
potential traffic or safety problems;

O 00 9 N L &~ W

10 4.1.b. If there are bridges or culverts on the route, the
11 District Bridge Engineer(s) in the district(s) in which the route
12 is located will initiate a bridge analysis to determine whether
13 these structures can safely bear the weight of the listed vehicles
14 or combinations of vehicles, or whether any will require
15 reinforcement or replacement; and
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16
17
18
19

20
21

22
23
24
25
26
27

4.1.c. The District Traffic Engineer(s) in the district(s) in
which the route is located will perform an analysis to evaluate
potential traffic and safety problems and recommend appropri-
ate traffic control actions and/or devices.

4.2.The Commissioner of Highwaysmay require additional
evaluations or analyses in his or her discretion.

4.3. Once all of the necessary analyses have been per-
formed by the appropriate party(ies), all necessary conditions
and addendums required have been identified, and a proposed
bond amount has been agreed upon, the District Maintenance
Engineer will submit the application to the Commissioner of
Highways for approval.

§157-9-5. Approval or denial of permit application.

1
2
3
4
5

Nelie RN Be)

10
11

12
13
14

15
16
17

5.1. The Commissioner of Highways may deny the
application if there is an existing alternate off-road route
available, if the road or any bridge thereon is unsuitable for the
load, or if it is determined that the permit cannot be granted
without jeopardizing public safety.

5.1.a. The Commissioner of Highways may not approve an
application which, in combination with another permit or
permit application, would authorize a vehicle or combination of
vehicles to operate in excess of the maximum weight allowance
specified in W. Va. Code §17C-17A-3 on sections of public
highways longer than one-half mile.

5.1.b. In the event the application is denied, the Commis-
sioner of Highways may (at his or her discretion) refund any
unexpended portion of the application fee to the applicant.

5.2. The Commissioner of Highways may require additional
evaluations or agreements prior to approving any special
crossing permit application.
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18 5.3. If the application for a special crossing permit is
19 approved by the Commissioner of Highways, the District
20 Maintenance Engineer(s) shall assure that all necessary
21 conditions and addendums are satisfied before delivering the
22 permit to the applicant.

23 5.4. Any special crossing permit approved by the Commis-
24 sioner of Highways must include requirement that any vehicle
25 or vehicles authorized to operate on limited sections of public
26 highways pursuant to this rule may not travel on the section of
27 public highway included in the special crossing permit until or
28 unless all other traffic on the public highway is stopped by
29 flaggers or traffic-control signals and that no other unauthorized
30 vehicles may access the section of public highway until all
31 authorized vehicles have exited the public highway.

§157-9-6. Duration, suspension, revocation or renewal of permit.

[—

6.1. A special crossing permit is valid for three years from
the date of issuance.

\S}

6.2. While a special crossing permit is in effect, the permit
holder shall maintain the road in a condition that is passable to
the traveling public. The District Maintenance Engineer(s),
accompanied by a representative of the permit holder, shall
review the conditions of the approved route at least quarterly,
or more frequently, if deemed appropriate by the District
Maintenance Engineer(s), to assure the integrity of the roadway
10 and any structures adjacent thereto.
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11 6.3. A special crossing permit may be suspended or revoked
12 by the Commissioner of Highways at any time if the permit
13 holder is found to be in violation of any of the conditions,
14 requirements,addendums or provisions of the permit or to have
15 maintained the roadway or crossing as required by the permit
16 or this rule.
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17
18
19
20
21
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23
24
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27
28
29
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31
32
33
34
35

36
37
38
39
40
41

6.4. At the end of three years, a permitholder may apply to
the Commissioner of Highways torenew the permit in the same
manner as an application for an initial permit. The renewal
application fee is $500. The Commissioner of Highways may
require the same stipulations, conditions and requirements,
including the posting of a bond in excess of $50,000, attendant
to the issuance of the original permit or may impose additional
stipulations, conditions or requirements as a condition of
renewal. The Commissioner of Highways may also, in his or
her discretion, require any or all of the route and safety
evaluations described in required for issuance of an initial
permit or require additional evaluations, analyses or require-
ments before renewing the permit.

6.5. The Commissioner may deny renewal of the permit for
any of the reasons for which an initial application for a permit
may be denied, if the permit holder failed to comply with any
of the conditions or requirements of the previous permit or if
the permit holder failed to satisfactorily maintain the highway
or protect public safety.”

(b) The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand five, authorized under
the authority of section seven, article eighteen, chapter twenty-
two of this code, relating to the Division of Highways (trans-
portation of hazardous wastes upon the roads and highways,
157 CSR 7), is authorized.

§64-8-2. Division of Motor Vehicles.

1
2
3
4
5
6

(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand five, authorized under
the authority of section nine, article two, chapter seventeen-a of
this code, modified by the Division of Motor Vehicles to meet
the objections of the Legislative Rule-Making Review Commit-
tee and refiled in the State Register on the fifteenth day of
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December, two thousand five, relating to the Division of Motor
Vehicles (denial, suspension, revocation, restriction or
nonrenewal of driving privileges, 91 CSR 5), is authorized with
10 the following amendment:

\© o0

11 On page five, subsection 5.1., line one, after the word
12 “shall”, by inserting a comma;

13 On page five, subsection 5.1., by striking out the words
14 “time shall begin to toll from” and inserting in lieu thereof the
15 words “revocation shall begin on”;

16 On page five, subsection 5.2., by striking out the words
17 “time shall begin to toll from” and inserting in lieu thereof the
18 words “suspension shall begin on”;

19 On page six, subsection 7.2., after the words “disqualifica-
20 tion or”, by striking out the word “is” and inserting in lieu
21 thereof the words “the offense was’;

22 On page nine, subdivision 7.3.e., after the words “W. Va.
23 Code §17C-6-1” by striking out “(g) or (h)” and inserting in
24 lieu thereof “(i) or (j)” and a period;

25 . On page nine, subsection 7.4., after the words “involving a
26 conviction.”, by striking out the remainder of the subsection;

27 On page eleven, subsection 7.14., by striking out the words
28 ‘“pertaining to a conviction for a”, and inserting in lieu thereof
29 acomma and the words “which exempt convictions for”;

30 On page eleven, subsection 7.14., the last line, by striking
31 out the word “does” and inserting in lieu thereof the words
32 “frombeing reported to the Division, do”;

33 On page fourteen, subdivision 9.4.d., by striking out the
34 word “shall” and inserting in lieu thereof the word “may”’;
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35
36
37

38
39
40
41

42
43
44

45
46
47

48
49
50

51
52
53
54
55

56
57
58

59
60

61
62
63

On page seventeen, subsection 12.1., after the words “W.
Va. Code §17B-3-6" by striking out “(10)” and inserting in lieu
thereof “(a)(9)”;

On page eighteen, subsection 12.3., by striking out the
words “Means v. Sidiropolis 401 S.E.2d. Page 447 (W. Va.
1990)” and inserting in lieu*thereof the words ‘“Means v.
Sidiropolis, 184 W. Va. 514, 401 S.E.2d 447 (1990)”;

On page eighteen, subsection 13.1., line five, after the
words “The Division”, by striking out the word ‘“shall” and
inserting in lieu thereof the word “may”;

On page twenty, subsection 15.1., line one, after the words
“with the provisions of W. Va. Code”, by striking out “§48A-
5A-1etseq.” and inserting in lieu thereof “§48-15-101 et seq.”;

On page twenty, subsection 15.1., line five, after the words
“The provisions of W. Va. Code”, by striking out “§48A-5A-
5c¢” and inserting in lieu thereof “48-15-101 et seq.”;

On page twenty, subsection 15.1., by striking out the words
“Dababnah v. West Virginia Board of Medicine, No. 27751 slip
op (W. Va. 2000)” and inserting in lieu thereof the words
“Dababnah v. West Virginia Board of Medicine, 207 W. Va.
621, 535 S.E.2d 20 (2000)”;

On page twenty, subsection 15.2., after the words “W. Va.
Code”, by striking out “§48A-5A-1 et seq.” and inserting in lieu
thereof “48-15-101 et seq.”;

On page twenty, subdivision 15.2.a., after the words “W.
Va. Code §17B-3-6” by inserting “(a)”;

On page twenty, subdivision 15.2.c., after the words “W.
Va. Code”, by striking out “§48-5A-5(a)” and inserting in lieu
thereof “§48-15-101 et seq.”;



1188

64
65
66

67
68
69

70
71
72

73
74
75

76
77
78

79
80

81
82
83

84
85
86

87
88

89
90
91

LEGISLATIVE RULES [Ch. 143

On page twenty-one, paragraph 15.2.c.3., following
“Subsection” by striking out “5.6” and inserting in lieu thereof
“15.6;

On page twenty-one, paragraph 15.2.c.4., after the word
“Subsection”, by striking out ““5.7” and inserting in lieu thereof
“15.77

On page twenty-one, subsection 15.4., after the words “W.
Va.Code”, by striking out “§48A-5A-5(b)” and inserting in lieu
thereof “§48-15-302"";

On page twenty-one, subsection 15.5., after the words “W.
Va.Code”, by striking out “§48A-5A-5(a)” and inserting in lieu
thereof “§48-15-301(e)”;

On page twenty-two, paragraph 15.6.b.1., after the word
“Subsection”, by striking out ““5.5”” and inserting in lieu thereof
[13 1 5 .5”;

On page nineteen, subsection 14.1, at the end of the
subsection by inserting the following sentence:

“For the purposes of this rule, a plea of nolo contendre
stands as neither an admission of guilt nor a conviction for
administrative revocation proceedings.”

On page twenty-two, subsection 15.7., after the words “W.
Va.Code”, by striking out “§48A-5A-5(b)” and inserting in lieu
thereof “§48-15-302";

On page twenty-two, subdivision 16.2.c., after the word
“Commercial”, by inserting “Motor”’; and,

On page twenty-five, subdivision 16.3.f., after the word
“subdivision”, by striking out “16.2.e.” and inserting in lieu
thereof “16.2.f.”



Ch.

92
93
94
95
96
97
98
99
100

AN

144 LEGISLATIVE RULES 1189

(b) The legislative rule filed in the State Register on the
twenty-fifth day of July, two thousand five, authorized under
the authority of section nine, article two, chapter seventeen-a of
this code, modified by the Division of Motor Vehicles to meet
the objections of the Legislative Rule-Making Review Commit-
tee and refiled in the State Register on the fifteenth day of
December, two thousand five, relating to the Division of Motor
Vehicles (motor vehicle dealers and other businesses regulated
by the Division of Motor Vehicles, 91 CSR 6), is authorized.

—0-

CHAPTER 144

(Com. Sub. for S. B. 299 — By Senators Minard,
Fanning, Prezioso, Unger, Boley and Minear)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 4, 2006.]

ACT to amend and reenact article 9, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the various executive or
administrative agencies &d the procedures relating thereto;
legislative mandate or authorization for the promulgation of
certain legislative rules by various executive or administrative
agencies of the state; authorizing certain of the agencies to
promulgate certain legislative rules in the form that the rules were
filed in the State Register; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain of the agencies to
promulgate certain legislative rules as amended by the Legisla-
ture; authorizing certain of the agencies to promulgate certain
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legislative rules with various modifications presented to and
recommended by the Legislative Rule-Making Review Commit-
tee and as amended by the Legislature; authorizing the Depart-
ment of Agriculture to promulgate a legislative rule relating to
animal disease control; authorizing the Department of Agriculture
to promulgate a legislative rule relating to certified pesticide
applicators; authorizing the Department of Agriculture to
promulgate a legislative rule relating to integrated pest manage-
ment programs in schools and day care centers/facilities;
authorizing the Department of Agriculture to promulgate a
legislative rule relating to voluntary farmland protection program;
authorizing the State Auditor to promulgate a legislative rule
relating to state purchasing card program; authorizing the Board
of Dental Examiners to promulgate a legislative rule relating to
fees; authorizing the Board of Dental Examiners to promulgate a
legislative rule relating to the dental advertising; authorizing the
Governor’s Committee on Crime, Delinquency and Correction to
promulgate a legislative rule relating to motor vehicle stop data
collection standard for study of racial profiling; authorizing the
Board of Examiners for Licensed Practical Nurses to promulgate
a rule relating to policies regulating licensure of the licensed
practical nurse; authorizing the Board of Occupational Therapy
to promulgate a legislative rule relating to administrative rule of
the Board of Occupational Therapy and licensure of occupational
therapists and occupational therapy assistants; authorizing the
Board of Optometry to promulgate a legislative rule relating to
rules for the West Virginia Board of Optometry; authorizing the
Board of Optometry to promulgate a legislative rule relating to
schedule of fees; authorizing the Board of Osteopathy to
promulgate a legislative rule relating to osteopathic physician
assistants; authorizing the Board of Pharmacy to promulgate a
legislative rulerelating toephedrine and pseudoephedrine control;
authorizing the Board of Examiners of Psychologists to promul-
gate a legislative rule relating to qualifications for licensure as a
psychologist or a school psychologist; authorizing the Radiologic
Technology Board of Examiners to promulgate a legislative rule
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relating to the board; authorizing the Radiologic Technology
Board of Examiners to promulgate a legislative rule relating to
standards of ethics; authorizing the Real Estate Appraiser Board
to promulgate a legislative rule relating to requirements for
licensure and certification; authorizing the Real Estate Appraiser
Board to promulgate a legislative rule relating to renewal of
licensure and certification; authorizing the Secretary of State to
promulgate a legislative rule relating to loan program for
purchase of voting equipment, software and services; authorizing
the Secretary of State to promulgate a legislative rule relating to
public testing of ballot-marking voting systems and precinct
ballot-scanning devices; authorizing the Secretary of State to
promulgate a legislative rule relating to use of digital signatures,
state certificate authority and state repository; authorizing the
Statewide Addressing and Mapping Board to promulgate a
legislative .rule relating to final distribution and use of the
statewide addressing and mapping fund; authorizing the State-
wide Addressing and Mapping Board to promulgate a legislative
rule relating to standard fees for planimetric elevation data;
authorizing the Board of Veterinary Medicine to promulgate a
legislative rule relating to organization and operation; authorizing
the Board of Veterinary Medicine to promulgate a legislative rule
relating to certified animal euthanasia technicians; and authoriz-
ing the Board of Veterinary Medicine to promulgate a legislative
rule relating to a schedule of fees.

Be it enacted by the Legislature of West Virginia:

That article 9, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND
BOARDS TO PROMULGATE LEGISLATIVE RULES.

§64-9-1. Commissioner of Agriculture.
§64-9-2. State Auditor.

§64-9-3. State Conservation Committee.
§64-9-4. Board of Dental Examiners.
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§64-9-5. Governor’s Committee on Crime, Delinquency and Correction.
§64-9-6. Board of Examiners for Licensed Practical Nurses.
§64-9-7. Board of Occupational Therapy.

§64-9-8. Board of Optometry.

§64-9-9. Board of Osteopathy.

§64-9-10. Board of Pharmacy.

§64-9-11. Board of Examiners of Psychologists.

§64-9-12. Radiologic Technology Board of Examiners.

§64-9-13. Real Estate Appraiser Licensure and Certification Board.
§64-9-14. Secretary of State.

§64-9-15. Statewide Addressing and Mapping Board.

§64-9-16. Board of Veterinary Medicine.

§64-9-1. Commissioner of Agriculture.

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
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18
19
20
21
22

(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand five, authorized under
the authority of section two, article nine, chapter nineteen of
this code, modified by the Department of Agriculture to meet
the objections of the Legislative Rule-Making Review Commit-
tee and refiled in the State Register on the twenty-third day of
December, two thousand five, relating to the Department of
Agriculture (animal disease control, 61 CSR 1), is authorized.

(b) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section four, article sixteen-a, chapter nineteen
of this code, modified by the Department of Agriculture to meet
the objections of the Legislative Rule-Making Review Commit-
tee and refiled in the State Register on the sixteenth day of
December, two thousand five, relating to the Department of
Agriculture (certified pesticide applicators, 61 CSR 12A), is
authorized.

(c) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section four, article sixteen-a, chapter nineteen
of thiscode, modified by the Department of Agriculture to meet
the objections of the Legislative Rule-Making Review Commit-
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23
24
25
26

27
28
29
30
31
32
33
34
35

tee and refiled in the State Register on the sixteenth day of
December, two thousand five, relating to the Department of
Agriculture (integrated pest management programs in schools
and day care centers/facilities, 61 CSR 12]), is authorized.

(d) The legislative rule filed in the State Register on the
twenty-second day of December, two thousand five, authorized
under the authority of section twenty, article twelve, chapter
eight-a of this code, modified by the Department of Agriculture
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the thirteenth
day of January, two thousand six, relating to the Department of
Agriculture (voluntary farmland protection program, 61 CSR
26), is authorized.

§64-9-2. State Auditor.

1
2
3
4
5
6
7
8

The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section ten-a, article three, chapter twelve of
this code, modified by the Auditor to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on the twenty-first day of December, two
thousand five, relating to the Auditor (state Purchasing Card
Program, 155 CSR 7), is authorized.

§64-9-3. State Conservation Committee.

1
2
3
4
5
6
7
8
9

The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section four, article twenty-one-a, chapter
nineteen of this code, modified by the State Conservation
Committee to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the fourth day of January, two thousand six, relating to the State
Conservation Committee (State Conservation Committee, 63
CSR 1), is authorized.
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§64-9-4. Board of Dental Examiners.

1 (a) The legislative rule filed in the State Register on the
2 twenty-eighth day of July, two thousand five, authorized under
3 the authority of section six, article four, chapter thirty of this
4 code, relating to the Board of Dental Examiners (fees estab-
5 lished by the board, 5 CSR 3), is authorized.

6 (b) The legislative rule filed in the State Register on the

7 twenty-eighth day of July, two thousand five, authorized under

8 the authority of section six, article four, chapter thirty of this

9 code, modified by the Board of Dental Examiners to meet the
10 objections of the Legislative Rule-Making Review Committee
11 andrefiledin the State Register on the sixth day of January, two
12 thousand six, relating to the Board of Dental Examiners (dental
13 advertising, 5 CSR 8), is authorized.

§64-9-5. Governor’s Committee on Crime, Delinquency and
Correction.

The legislative rule filed in the State Register on the
twenty-third day of November, two thousand four, authorized
under the authority of section three, article two, chapter
seventeen-g of this code, modified by the Governor’s Commit-
tee on Crime, Delinquency and Correction to meet the objec-
tions of the Legislative Rule-Making Review Committee and
refiled in the State Register on the thirteenth day of January,
two thousand six, relating to the Governor’s Committee on
Crime, Delinquency and Correction (motor vehicles stop data
collection standards for the study of racial profiling, 149 CSR
5), is authorized with the following amendment:
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TITLE 149
LEGISLATIVE RULE
GOVERNOR’S COMMITTEE ON CRIME,
DELINQUENCY AND CORRECTION
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SERIES 5§
MOTOR VEHICLE STOP DATA COLLECTION

STANDARDS FOR THE STUDY OF RACIAL PROFILING

§149-5-1. General.

1
2
3
4
5

6

7

1.1. Scope. — This legislative rule establishes standards for
the collection, reporting, compilation and analysis of data, for
the purpose of studying the possible practice of racial profiling
by law enforcement in West Virginia.

1.2. Authority. — W. Va. Code §17G-2-3.
1.3. Filing Date. —

1.4. Effective Date. —

§149-5-2. Definitions.
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10

11
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2.1. “Chief executive” means the Superintendent of the
State Police; the Chief Conservation Officer of the Division of
Natural Resources; the sheriff of any West Virginia county; any
administrative deputy appointed by the Chief Conservation
Officer of Natural Resources; the chief of any West Virginia
municipal law-enforcement agency; or the duly authorized
designee of any chief executive.

2.2. “Composition of patrol area” means the demographic
description of the population in the patrol area to include
elements of ethnicity, national origin, gender and age.

2.3. “County” means any one of the fifty-five major
political subdivisions of the state.

2.4.“Driver” or “operator’” means the person who drives or
is in actual physical control of a motor vehicle upon a highway
or who is exercising control over or steering a vehicle being
towed by a motor vehicle.
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17 2.5. “Governor’s Committee on Crime, Delinquency and
18 Correction” or “Governor’s committee”” means the committee
19 established as a state planning agency pursuant to W. Va. Code
20 §15-9-1.

21 2.6. “Gross data” means aggregate data regarding the
22 information obtained pursuant to section 3 of this rule.

23 2.7. “Law-enforcement agency”’ meansevery West Virginia
24 state, county or municipal agency with officers who are
25 authorized to direct or regulate traffic or to make arrests or
26 issue citations or warnings for violations of traffic laws and
27 ordinances.

28 2.8.“Law-enforcement officer” or “officer” means any duly
29 authorized member of a law-enforcement agency who is
30 authorized to maintain public peace and order, prevent and
31 detect crime, make arrests and enforce the laws of the state or
32 any county or municipality of the state, including persons
33 employed as campus police officers at state institutions of
34  higher education and those persons employed as rangers by the
35 Hatfield-McCoy Regional Recreation Authority.

36 2.9. “Minority group” means individuals of any ethnic
37 descent, including, but not limited to, African-American,
38 Hispanic, Native American, Middle Eastern, Asian or Pacific
39 Islander.

40 2.10. “Municipality” means any incorporated town, village
41 or city whose boundaries lie within the geographic boundaries
42 of the state.

43 2.11. “Originating agency Identifier, or ORI Number”
44 means the standard identification number assigned by the
45 Federal Bureau of Investigation to law-enforcement and other
46 agencies that submit datarequired for criminal justice purposes.
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48
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2.12.“Patrol area” means a clearly defined geographic area,
identified by a number assigned by the chief law-enforcement
official, that is established for the general purpose of providing
a visible law enforcement presence in the area, in order to: (1)
Secure property and to protect the public from the risks of
damage or injury arising from criminal activity; (2) respond to
emergency and non-emergency demands of citizens in a timely
manner; (3) conduct prevention and other proactive patrol tasks
effectively; and (4) conduct all other patrol tasks effectively,
including traffic control and special missions work.

2.13. “West Virginia Motor Vehicle Stop Form”, or
“MVSF”, means the form developed by the Division of Motor
Vehicles for collecting and reporting data for the study of racial
profiling.

§149-5-3. Data collection.
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3.1. Operator Information Collected.

3.1.a. Beginning January 1, 2007, each time a law-enforce-
ment officer stops the operator of a motor vehicle for a
violation of any motor vehicle statute or ordinance, the officer

shall record, on the West Virginia Motor Vehicle Stop Form

appended to this rule, the information required to be collected
pursuant to subsection 5 of this section. The officer may
complete the Motor Vehicle Stop Form during or immediately
after the stop, but must file the completed form with his or her
law-enforcement agency before the officer goes off duty.

3.1.b. Alaw-enforcement officer is required torecord the
information required to be collected pursuant to subsection 5 of
this section only when the operator has been stopped for
violating a motor vehicle statute or ordinance. A law-enforce-
ment officer is not required to record such information as a
result of a nonviolation stop, even if the initial nonviolation
stop results in a citation or arrest.
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18 3.2. Passenger Information Collected.

19 3.2.a.Beginning January 1, 2007, each time a law-enforce-
20 ment officer stops the operator of a motor vehicle for a
21 violation of any motor vehicle statute or ordinance, and as a
22 result, conducts a search of a passenger in the vehicle, the
23 officer shall record, on the West Virginia Motor Vehicle Stop
24 Form appended to this rule, the information required to be
25 collected pursuant to subsection 5 of this section. The officer
26 may complete the Motor Vehicle Stop Form during or immedi-
27 ately after the stop, but shall file the completed form with his or
28 her law-enforcement agency before the officer goes off duty.

29 3.2.b. A law-enforcement officer is required to record the
30 information required to be collected pursuant to subsection 5 of
31 this section with regard to a passenger who has been searched
32 only when the operator of the vehicle has been stopped for
33 violating a motor vehicle statute or ordinance. A law-enforce-
34 ment officer is not required to record such information as a
35 result of a nonviolation stop, even if the initial nonviolation
36 stop results in a citation or arrest.

37 3.3. West Virginia Motor Vehicle Stop Form (MVSF). —
38 The MVSEF shall allow for the recording of all of the informa-
39 tionrequired to be collected by subsection 4 of this section and
40 at a minimum be developed in hard copy format; however,
41 nothing in this rule prohibits a law-enforcement agency from
42 completing and/or submitting the information required to be
43 collected in an electronic format, if a protocol for electronic
44 filing is developed by the Division of Motor Vehicles. This
45 form shall:

46 3.4. MVSF Components. — The MVSF shall allow a law-
47 enforcement officer to collect and record the following
48 information.
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49
50

51
52
53
54
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66
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72
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3.4.a. A unique identifier (i.e. numeric, alphanumeric,
barcode, etc.) which will distinguish one from all others.

3.4.b. The law-enforcement agency’s complete Originating
Agency Identifier (ORI number), or an abbreviated version of
that identifier singularly unique to that particular law-enforce-
ment agency.

3.4.c. The identity of each individual law-enforcement
officer within his or her law-enforcement agency. The chief
executive of the law-enforcement agency shall assign a unique
four (4) digit identifier to each law-enforcement officer within
his or her agency for this purpose.

3.4.d. The month, day and year of the stop.
3.4.e. The approximate hour and minute of the stop.

3.4.f. The approximate duration of the stop in hours and
minutes.

3.4.1. The county in which the stop took place.
3.4.j. The location of stop by patrol area.

3.4.k. The traffic violation that was the primary reason for
the stop to be indicated as follows:

3.4.k.1. Code violations:

3.4.k.1.A. Red light/stop sign;

3.4.k.1.B. Speeding (<10mph over);
3.4k.1.C. Speeding (>10mph over);
3.4.k.1.D. Lane violation/failure to signal;

3.4.k.1.E. Other moving violation; or,
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74 3.4.k.1.F. Other nonmoving violation.

75 3.4.k.2. Penal code violations:

76 3.4.k.2.A. Nuisance/vice;

77 3.4.k.2.B. Suspicious circumstances;

78 3.4.k.2.C. Be on the lookout (BOLO)/wanted persons;
79 3.4.k.2.D. Property crime;

80 3.4.k.2.E. Violent crime; or,

81 3.4.k.2.F. Local ordinance.
82 3.4.1. Disposition. — One of the following dispositions of
83 the stop:

84 3.4.1.1. Citation
- 85 3.4.1.2. Warning
86 3.4.1.3. No action

87 3.4.m. The perceived identifying characteristics of the
88 operator stopped, including:

89 3.4.m.1. The age of the operator

90 3.4.m.2. Whether the operator was male or female.
91 3.4.m.3. Whether the operator was:

92 3.4.m.3.A. White (W);

93 3.4.m.3.B. Black/African American (B/AA);

94 3.4.m.3.C. Asian/Pacific Islander (A/PI);
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95 3.4.m.3.D. Native American (NA);

96 3.4.m.3.E. Middle Eastern (ME); or,

97 3.4.m.3.F. Other (Oth).

98 3.4.m.4. Whether the operator was:

99 3.4.m.4.A. Hispanic/Latino (H/L); or,
100 3.4.m.4.B. Non-Hispanic/Latino (NH/L).

101 3.4.n. Whether a search was performed as a result of the
102  stop and, if so:

103 3.4.n.1. The authority for the search to be indicated as
104 follows:

105 3.4.n.1.A. Consent;

106 3.4.n.1.B. Reasonable Suspicion/Weapon;
107 3.4.n.1.C. Incident to Arrest;

108 3.4.n.1.D. Inventory;

109 3.4.n.1.E. Probable Cause;

110 3.4.n.1.F. Plain View;

111 3.4.n.1.G. Probation/Parole Waiver; and,
112 3.4.n.1.H. Other.

113 3.4.n.2. Whether the search involved:

114 3.4.n.2.A. Officer;

115 3.4.n.2.B. Canine Unit;
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3.4.n.2.C. Portable Breath Analyzer;

3.4.n.2.D. Drug Test Kit;

3.4.n.2.E. Warrant Check; and,

3.4.n.2.F. Other.

3.4.n.3. The persons/items searched, to be indicated as:
3.4.n.3.A. Vehicle;

3.4.n.3.B. Driver;

3.4.n.3.C. Passenger(s);

3.4.n.3.D. Personal Effects; and,

3.4.n.3.E. No Search Conducted.

3.4.n.4. The type of any contraband discovered or seized as

a result of the search, to be indicated as follows:

3.4.n.4.A. None;

3.4.n.4.B. Illegal Drugs;
3.4.n.4.C. Drug Paraphernalia;
3.4.n.4.D. Alcohol;

3.4.n.4.E. Firearm(s);
3.4.n.4.F. Other Weapon(s);
3.4.n.4.G. Currency;

3.4.n.4.H. Stolen Property; and,

3.4.n.4.1. Other.
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3.4.n.5. If the search was of a passenger in the motor
vehicle, the age, gender and perceived race and ethnicity of the
passenger searched.

3.5. Instructions detailing how an individual law-enforce-
ment officer should complete and submit the form may be
included on the MVSF itself, or provided to law-enforcement
agencies or officers as an attachment.

§149-5-4. Designation of patrol area.
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4.1. Patrol area of stop. The chief executive of every law-
enforcement agency in the state shall establish one or more
“patrol areas” as defined in section 2.9A of this rule. The
boundaries shall be easily recognizable to the law-enforcement
officer and the designation of the patrol area shall be identified
by up to a three digit number that shall be entered by the officer
on the Motor Vehicle Stop Form. The boundaries and designa-
tions of patrol areas shall be provided to all officers under the
control of the agency and forwarded to the Governor’s
Committee on Crime Delinquency and Correction for utiliza-
tion in preparing the report to the legislature required by West
Virginia Code.

4.2. Requirements for boundaries of patrol areas. The
boundaries of the patrol areas shall be drawn to allow the
determination of population demographics of the Patrol Areaas
a whole. Patrol areas may include whole or partial census tracts
and whole census blocks. The maps provided to officers need
not show this specific information, but only the boundaries of
the patrol area using natural landmarks such as streets, streams,
railroad tracks, or other boundaries as may be generally known
to a community. Maps of patrol areas shall be forwarded to the
Governor’s committee for approval of conformance to this
subsection.
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4.3. County level law-enforcement agencies in counties
with a population of 20,000 or fewer may designate the entire
county as one patrol area. Law-enforcement agencies in cities
or towns with a population of 5,000 or fewer may designate the
entire city or town as one patrol area. Law-enforcement
agencies with statewide jurisdiction shall utilize patrol areas
established by the county of the stop.

§149-5-5. Training.

1
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The chief executive officer of an law-enforcement agency
shall, prior to January 1, 2007, provide to each law-enforcement
officer of his or her agency appropriate training on the proper
completion of the Motor Vehicle Stop Form. All training shall
be based on the instructions developed by the Division of Motor
Vehicles pursuant to subsection 3 of this rule. Additional and or
ongoing training may be required by the law-enforcement
agency if improper reporting is identified.

§149-5-6. Data reporting.
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6.1. Beginning January 1, 2007, each law-enforcement
agency in this state shall submit completed MVSFs to the
Division of Motor Vehicles, via United States Postal Service or
by any other reputable mail delivery service, hand-delivery or
by electronic means, if authorized by the Division of Motor
Vehicles. MVSFs must be received by the Division of Motor
Vehicles no later than close of business, normal operating
hours, on the fifteenth (15th) day following the end of the
reporting calendar month during which the information
recorded on the form was collected.

6.2. All MVSFs shall be completed correctly, be free of dirt
and debris and be submitted in usable condition for the
purposes outlined in this rule. Incomplete or rejected MVSF’s
will be returned to the law-enforcement agency for completion,
correction and resubmission.
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6.3. In furtherance of his or her responsibility to ensure that
the requirements of this section are met, the chief executive
shall periodically audit and review MV SFs submitted by law-
enforcement officers within his or her agency to ensure that the
facts surrounding traffic stops are not being intentionally
misrepresented.

6.4. Failure to comply with the requirements of this section
may subject a law-enforcement agency to the sanctions
provided in West Virginia Code §17G-2-2.

§149-5-7. Receipt and retention of MVSF.
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MVSF Receiving and Retaining. — The Division of Motor
Vehicles shall establish a written policy designed to address the
reasonably foreseeable complications which may arise as a
result of receiving and retaining MVSFs submitted by a law-
enforcement agency, whether in hard copy or electronic format.
This policy may change, from time to time, and at the discretion
of the Division of Motor Vehicles, as necessity dictates. This
policy shall include, but not be limited to:

7.1. A mechanism for identifying the time, day, date and
year the MVSF was received by the Division of Motor
Vehicles;

7.2. A mechanism for maintaining accurate and easily
accessible dataregarding the reporting habits of individual law-
enforcement agencies; and,

7.3. The identification of an appropriate and logistically
feasible time period to retain MV SFs submitted in hard copy
format; as well as any data stored electronically as a result of
this rule.

§149-5-8. Data limitations and confidentiality.
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8.1. Any and all data collected, repbrted, compiled and
analyzed pursuant to this rule may be used only for the
purposes outlined in this rule.

[SSI )

8.2. Except as provided for in section 8 of this rule, no
official of the Division of Motor Vehicles, the Governor’s
committee or a law-enforcement agency may release informa-
tion from an MVSF regarding the identity of any individual
law-enforcement officer. The Governor’s committee and the
chief executive of a law-enforcement agency shall make
10 appropriate safeguards to protect the identity of individual law-
11 enforcement officers collecting data required by this rule at all
12 times.
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§149-5-9. Individual law-enforcement agency data request and
release.

9.1. The chief executive of a law-enforcement agency may
request from the Division of Motor Vehicles release of data
regarding his or her law-enforcement agency and law-enforce-
ment officers. The request must be in writing and must be
received by the Division of Motor Vehicles no sooner than
thirty (30) days after the end of the calendar month for which
the data is being requested.
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9.2. At a minimum, the data shall be organized in such a

9 manner as to allow the chief executive to review the informa-
10 tion collected from the MVSF by his or her particular agency
11 and officers for a period of at least one calendar month.

§149-5-10. Division of Motor Vehicles responsibilities.

1 The Division of Motor Vehicles and the Governor’s
2 Committee on Crime, Delinquency and Correction have
3 reduced to writing in a memorandum of understanding the
4 duties required of the DMV pursuant to §17G-2-3. This
5 memorandum contains the protocols by which the Division of
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6
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Motor vehicles will collect the data required and by which the
data will be conveyed to the Governor’s committee for analysis
and preparation of its annual report.

§149-5-11. Governor’s Committee on Crime, Delinquency and
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Correction Annual Report.

The Governor’s committee shall analyze and report its
finding pursuant to West Virginia Code §17G-2-3. The
Criminal Justice Statistical Analysis Center, a unit of the
Governor’s committee, shall use its discretion to determine the
methodology necessary to meet the analytic reporting require-
ments of §17G-2-3 consistent with the data made available to
it.

§64-9-6. Board of Examiners for Licensed Practical Nurses.
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The legislative rule filed in the State Register on the fifth
day of July, two thousand five, authorized under the authority
of section five, article seven-a, chapter thirty of this code,
modified by the State Board of Examiners for Licensed
Practical Nurses to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the first day of November, two thousand five, relating to the
State Board of Examiners for Licensed Practical Nurses
(policies regulating licensure of the licensed practical nurse, 10
CSR 2), is authorized, with the following amendment:

On page two, section 8, at the beginning of the second
sentence in the section, by striking out the words “If the board
participates” and inserting in lieu thereof the words “Should the
board participate”; and,

On page three, subsection 11.2, in the second sentence, by
striking out the words “marriage certificate or divorce decree”
and inserting in lieu thereof the words “marriage certificate,
divorce decree or an order of a court of competent jurisdiction”.
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§64-9-7. Board of Occupational Therapy.

1 The legislative rule filed in the State Register on the
2 twenty-seventh day of June, two thousand five, authorized
3 under the authority of section six, article twenty-eight, chapter
4 thirty of this code, modified by the Board of Occupational
5 Therapy to meet the objections of the Legislative Rule-Making
6 Review Committee and refiled in the State Register on the
7 twenty-first day of November, two thousand five, relating to the
8 Board of Occupational Therapy (administrative rule of the
9 Board of Occupational Therapy and licensure of occupational

10 therapists and occupational therapy assistants, 13 CSR 1), is

11 authorized, with the following amendment:

12 On page two, subdivision 2.8.b, after the words “direct line

13 of” by striking out the word “site” and inserting in lieu thereof

14 the word “sight”;

15 On page three, subsection 3.4, by striking out the words

16 “one hundred dollars ($100.00)” and inserting in lieu thereof
17 the words “fifty dollars ($50.00)”;

18 On page six, subsection 9.2.a.1, by striking out the words
19 “for ninety (90) days from date of issuance of the limited
20 permit” and inserting in lieu thereof the words “until the date on
21 which the results of the next qualifying examination have been
22 made public”;

23 On page six, subsection 9.2.b.1, by striking out the words
24 “for ninety (90) days from the date of issuance of the limited
25 permit” and inserting in lieu thereof the words “one (1) year or
26 until eligibility to sitfor the certification exam is withdrawn or
27 the results of the certification exam have been made public”;
28 and,

29 On page twelve, subsection 13.3, after the words “licensed
30 Occupational Therapist supervising” by striking out the word
31 “and” and inserting in lieu thereof the word “an”.
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§64-9-8. Board of Optometry.

1
2
3
4
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(a) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section three, article eight, chapter thirty of this
code, relating to the Board of Optometry (rules for the West
Virginia Board of Optometry, 14 CSR 1), is authorized.

(b) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section three, article eight, chapter thirty of this
code, relating to the Board of Optometry (schedule of fees, 14
CSR 5), is authorized.

§64-9-9. Board of Osteopathy.
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The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section one, article fourteen-a, chapter thirty of
this code, modified by the Board of Osteopathy to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the twenty-third day of
January, two thousand six, relating to the Board of Osteopathy
(osteopathic physician assistants, 24 CSR 2), is authorized with
the following amendments:

On page four, subdivision 2.6.1, by striking the words
“three (3) physician assistants” and inserting in lieu thereof the
following “two (2) physician assistants”;

On page eleven, subdivision 2.12.8., line one, after the
word “assistant”, by inserting the word “not”;

On page sixteen, subdivision 2.14.1, by striking the
subdivision in its entirety and inserting in lieu thereof the
following:
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18 “2.14.1 Each osteopathic physician assistant, as a condition
19 of biennial renewal of osteopathic physician assistant license,
20 shall provide written documentation of participation in and
21 successful completion of a minimum of twenty (20) hours of
22 continuing education, during each year of the two year period,
23 incourses approved by the Board for the purposes of continuing
24 education of osteopathic physician assistants.”.

§64-9-10. Board of Pharmacy.

1 The legislative rule filed in the State Register on the
2 seventh day of July, two thousand five, authorized under the
3 authority of sections six and seven, article ten, chapter sixty-a
4  of this code, modified by the Board of Pharmacy to meet the
5 objections of the Legislative Rule-Making Review Committee
6 andrefiled in the State Register on the eleventh day of October,
7 two thousand five, relating to the Board of Pharmacy (ephed-
8 rine and pseudoephedrine control, 15 CSR 11), is authorized.

§64-9-11. Board of Examiners of Psychologists.

1 The legislative rule filed in the State Register on the
2 twenty-eighth day of July, two thousand five, authorized under
3 the authority of section six, article twenty-one, chapter thirty of
4  this code, modified by the Board of Examiners of Psychologists
5 to meet the objections of the Legislative Rule-Making Review
6 Committee and refiled in the State Register on the fourth day of
7 January, two thousand six, relating to the Board of Examiners
8 of Psychologists (qualifications for licensure as a psychologist
9 or a school psychologist, 17 CSR 3), is authorized, with the
10 following amendments:
11 On page one, subsection 2.2., by striking out the word
12 “institute” and inserting in lieu thereof the word “institution”;
13 On page five, subsection 8.4., after the word “as” by

14  striking out the word “a”;
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On page seven, paragraph 12.1.d., by striking out “@” and
inserting in lieu thereof a quotation mark;

And,

On page seven, section 12.7., by striking out the word
“loner” and inserting in lieu thereof the word “longer”.

§64-9-12. Radiologic Technology Board of Examiners.
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(a) The legislative rule filed in the State Register on the
twenty-first day of July, two thousand five, authorized under
the authority of section five, article twenty-three, chapter thirty
of this code, relating to the Radiologic Technology Board of
Examiners (rule of the West Virginia Radiologic Technology
Board of Examiners, 18 CSR 1), is authorized.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand five, authorized under
the authority of section five, article twenty-three, chapter thirty
of this code, modified by the Radiologic Technology Board of
Examiners to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the twenty-eighth day of December, two thousand five, relating
to the Radiologic Technology Board of Examiners (standard of
ethics, 18 CSR 5), is authorized, with the following amend-
ment:

On page two, at the end of section 4.1, after the words
“comfort of patients.” by inserting the words “The individual
shall:”;

On page two, subsection 4.1.1, by striking the words “The
individual shall”;

On page two, subsection 4.1.1, after the words “in a
professional manner,” by striking out the word “responds” and
inserting in lieu thereof the word “respond”;
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25 On page two, subsection 4.1.1, after the words “to patient
26 needs and” by striking out the word “supports” and inserting in
27 lieu thereof the word “support’;

28 On page two, subsection 4.1.4, after the words “theoretical
29 knowledge and concepts,” by striking out the word “uses” and
30 inserting in lieu thereof the word “use”;

31 On page two, subsection 4.1.4, after the words “they were
32 designed, and” by striking out the word “employs” and
33 inserting in lieu thereof the word “employ”;

34 On page two, subsection 4.1.5, after the words “assess
35 situations;” by striking out the word “exercises” and inserting
36 inlieu thereof the word “exercise’;

37 On page two, subsection 4.1.5, after the words “discretion
38 and judgment;” by striking out the word “assumes” and
39 inserting in lieu thereof the word “assume”;

40 On page two, subsection 4.1.5, after the words “profes-
41 sional decisions; and” by striking out the word “acts” and
42 inserting in lieu thereof the word “act”;

43 On page two, subsection 4.1.6, after the words “treatment
44  of the patient and” by striking out the word “recognizes” and
45 1nserting in lieu thereof the word “recognize”;

46 On page two, subsection 4.1.7, by striking out the first word
47 “uses” and inserting in lieu thereof the word “use”;

48 On page two, subsection 4.1.7, after the words “equipment
49 and accessories,” by striking out the word “employs” and
50 inserting in lieu thereof the word “employ”;

51 On page two, subsection 4.1.7, after the words “techniques
52 and procedures,” by striking out the word “performs” and
53 inserting in lieu thereof the word “perform’;
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On page two, subsection 4.1.7, after the words “standard of
practice, and” by striking out the word “demonstrates” and
inserting in lieu thereof the word “demonstrate”;

On page two, subsection 4.1.8, after the words “appropriate
to the profession and” by striking out the word “protects” and
inserting in lieu thereof the word “protect”;

On page two, subsection 4.1.9, after the words “course of
professional practice,” by striking out the word “respects” and
inserting in lieu thereof the word “respect”;

On page three, section 5.1, after the words “for all present
Licensees,” by striking out the word “Permittee”s” and
inserting in lieu thereof the word “Permittees”;

On page three, at the end of section 5.1, after the words “An
individual” by striking out the word “shall” and inserting in lieu
thereof the word “may”’;

On page three, subdivision 5.1.2(a), after the words
“examination of the Board;” and before the words “disclosing
information” by striking out the word “or’’;

On page three, subdivision 5.1.2(a), after the words
“understood by the recipient as” by striking out the comma and
the words “any portion of or”;

On page four, subdivision 5.1.2(c), after the word “imper-
sonating” by striking out the word “a” and inserting in lieu
thereof the word “an”;

On page four, subdivision 5.1.5(a), after the words “rule or
regulation exists,” by inserting the words “a departure from or
failure to conform™;

On page four, subdivision 5.1.5(b), after the words “danger

.

to a” by striking out the word “patient’s” and inserting in lieu

s .9,

thereof the word “patient’s”;
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Onpagefive, subsection 5.1.7, after the words “reasonable
skill and safety” by striking out the words “to patients”;

On page five, subsection 5.1.7, after the words “any other
material” by striking out the semicolon inserting in lieu thereof
a comma;

On page five, subsection 5.1.9, after the words “harm the
public; or” by striking out the word “demonstrating” and
inserting in lieu thereof the word “demonstrate”;

On page five, subsection 5.1.10, after the words “demean-
ing to a patient” by striking out the semicolon and inserting in
lieu thereof a comma;

On page five, subsection 5.1.10, after the words “to a
patient, or” by striking out the word “engaging” and inserting
in lieu thereof the word “engage”;

On page five, in the last sentence of subsection 5.1.10 after
the word “This” by inserting the word “subsection”;

On page five, subsection 5.1.12, after the words “or
otherwise” by striking out the word “participating” and
inserting in lieu thereof the word “participate”;

On page five, subsection 5.1.14, after the words “assist,
advise or” by striking out the word “allowing” and inserting in
lieu thereof the word “allow™;

On page five, subsection 5.1.14, after the words “appropri-
ate state permit” by striking out the comma;

On page six, section 5.2, by striking the words “Convic-
tions, criminal proceedings or military court-martials.” and
inserting in lieu thereof the words “An individual must report
convictions, criminal proceedings or military court-martials as
set forth in this section:”;
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On page six, subsection 5.2.1, after the words “abuse
related violations” by striking out the words “must be re-
ported”;

On page six, subsection 5.2.2, after the words ‘“nolo
contendere” by striking out the words “must be reported”; and,

On page six, subsection 5.2.3, after the words “patient-
related infractions” by striking out the words “must be
reported”.

§64-9-13. Real Estate Appraiser Licensure and Certification

15
16

Board.

(a) The legislative rule filed in the State Register on the
eleventh day of July, two thousand five, authorized under the
authority of section seven, article thirty-eight, chapter thirty of
this code, modified by the Real Estate Appraiser Licensure and
Certification Board to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the eighteenth day of January, two thousand six,
relating to the Real Estate Appraiser Licensure and Certification
Board (requirements for licensure and certification, 190 CSR
2), is authorized.

(b) The legislative rule filed in the State Register on the
eleventh day of July, two thousand five, authorized under the
authority of section nine, article thirty-eight, chapter thirty of
this code, relating to the Real Estate Appraiser Licensure and
Certification Board (renewal of licensure and certification, 190
CSR 3), is authorized.

§64-9-14. Secretary of State.

1
2
3

(a) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section forty-eight, article one, chapter three of
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this code, modified by the Secretary of State to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the tenth day of January,
two thousand six, relating to the Secretary of State (loan
program for purchase of voting equipment, software and
services, 153 CSR 10), is authorized, with the following
amendment:

On page one, subsection 1.1., line one, after the words
“administration of the”, by inserting the words “County
Assistance Voting Equipment Fund (‘Fund’)”;

On page one, subsection 1.1., by striking out the words “S.
B. 3002” and inserting in lieu thereof the words “W. Va. Code
§3-1-48”;

On page one, section 2., by striking out the words “County
commissions” and inserting in lieu thereof the words “A county
commission’’;

On page one, section 2., after the word “loan”, by inserting
the words “from the Fund™;

On page one, section 2., after the words “related services”,
by inserting a comma;

On page one, subsection 3.1., after the words “requesting a
loan”, by striking out the comma and inserting the words “from
the Fund”’;

On page one, subdivision 3.2.a., by striking out the word
“County” and inserting in lieu thereof the word “county”;

On page one, subdivision 3.2.c., after the word “funds”, by
inserting a comma;

On page two, section 4.1, by striking out the words “County
commissions’ and inserting in lieu thereof the words “A county
commission’;
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On page two, section 4.1, after the words “obtain a loan”,
by inserting the words “from the Fund”;

On page two, subsection 4.2., after the words “fifty
percent” by inserting”’(50%)”*;

On page two, subsection 4.2., by striking out the words
“required by the county commission”;

On page two, subsection 4.2., after the words “Commission
that” by striking out the word “it” and inserting in lieu thereof
the words “the county commission”;

On page two, section 4.3, by striking out the words “County
commissions” and inserting in lieu thereof the words “A county
commission””;

On page two, section 5., by striking out the word “only”’;

On page two, section 5., after the words “approved by the
State Election Commission”, by inserting the word “only”;

On page two, section 5., after the word “services”, by
inserting the words “and only™;

On page two, section 5., after the words “if certified”, by
inserting a comma and the words “when necessary,”;

On page two, section 5., by striking out the words “if
applicable”;

On page two, section 6., by striking out the word “con-
tracted” and inserting in lieu thereof the word “contract”;

On page three, section 6., after the word “county”, by
inserting a period, striking out the words “and the” and
inserting in lieu thereof the word “The”;
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On page three, subsection 7.1., after the words “forty-five
days”, by striking out the words “of receipt’;

On page three, subsection 7.1., after the words “a denial”,
by striking out the words “shall have” and inserting in lieu
thereof the word “has”;

On page three, subsection 7.2., after the word “loan” by
striking out the colon and the words “Provided that” and
inserting in lieu thereof the word “if”;

On page three, subsection 7.3., by striking out the words “a
period not to exceed five years or”;

On page three, subsection 7.3., after the words “length of
the contract”, by inserting a comma and the words “not to
exceed five years”;

Onpagethree, subsection 7.3., aftertheword “services”, by
inserting a period and striking out the remainder of the
sentence;

On page three, subsection 7.4., after the words “basis for”,
by striking out the word “repayment”;

On page three, subsection 7.4., after the word “allow”, by
inserting the word “a”;

On page three, subsection 7.4., by striking out the words
“continuation for a period of”” and inserting in lieu thereof the
words “to continue for”;

On page three, subsection 7.4., by striking out the word
“total’’;

On page three, section 8., after the words “one request” by
striking out the comma and the words “will be”” and inserting in
lieu thereof the word “is”;
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On page three, section 8., after the words “time of the
request” by changing the comma to a period, striking out the
word “the” and inserting in lieu thereof the word “The”;

On page three, section 8., line five, after the words
“presidential election”, by changing the colon to a period and
by striking out the remainder of the section;

On page three, section 9., after the words “The loan”, by
striking out the word “shall” and inserting in lieu thereof the
word “may’’;

On page three, section 9., after the words “apply for”, by
striking out the words “matching funds” and inserting in lieu
thereof the words “a loan”;

On page four, section 10., after the words “voting system”
by striking out the comma and the words “shall be” and
inserting in lieu thereof the word “is”;

On page four, section 10., after the words “loan proceeds”,
by striking out the comma and the words “that will be available
to such counties under this loan program according to section
8 of this rule” and inserting in lieu thereof the words “available
to any such county”;

On page four, subsection 11.3., by placing quotation marks

.around the words “Nonpayment of the loan installments” and

by striking out the words “shall mean” and inserting in lieu
thereof the word “means’;

On page four, subsection 11.4., by striking out the word
“Any” inserting in lieu thereof the word “The Secretary of State
will cease any”’;

On page four, subsection 11.4., after the words “legal
action”, by striking out the words “will cease”; and,
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117 On page four, subsection 11.4., by striking out the words
118 ‘“shall be” and inserting in lieu thereof the word “is”.

119 (b) The legislative rule filed in the State Register on the
120 twenty-ninth day of July, two thousand five, authorized under
121 the authority of sections nine-a and nine-b, article four-a,
122 chapter three of this code, modified by the Secretary of State to
123 meet the objections of the Legislative Rule-Making Review
124 Committee and refiled in the State Register on the tenth day of
125 January, two thousand six, relating to the Secretary of State
126 (public testing of ballot-marking voting systems and precinct
127 ballot-scanning devices, 153 CSR 11), is authorized, with the
128 following amendment:

129 On page one, subsection 1.1., after the words “ballot
130 scanning”, by striking out the words “the approval and use of
131 wvarious types of vote recording devices” and inserting in lieu
132 thereof the word “systems”;

133 On page one, subdivision 2.1.a., after the words “system
134 ballot”, by striking out the comma;

135 On page one, section 3., by striking out the word “will” and
136 inserting in lieu thereof the word “shall”’; and,

137 On page one, subsection 5.1., by striking out the word
138 “annually” and inserting in lieu thereof the words “every two
139 years”.

140 (c) The legislative rule filed in the State Register on the
141 twenty-first day of June, two thousand five, authorized under
142 the authority of section three, article three, chapter thirty-nine-a
143 of this code, modified by the Secretary of State to meet the
144  objections of the Legislative Rule-Making Review Committee
145 and refiled in the State Register on the tenth day of January,
146 two thousand six, relating to the Secretary of State (use of
147 digital signatures, state certificate authority and state repository,
148 153 CSR 30), is authorized.
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§64-9-15. Statewide Addressing and Mapping Board.
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(a) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section five, article one, chapter twenty-four-e
of this code, modified by the Statewide Addressing and
Mapping Board to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the seventeenth day of October, two thousand five, relating to
the Statewide Addressing and Mapping Board (final distribu-
tion and use of the statewide addressing and mapping fund, 169
CSR 3), is authorized, with the following amendment:

On page two, subsection 2.1, following the words “in the
fund” and the comma by striking the words “in the same
proportions and manner as wireless enhanced 911 fees are
distributed tocounty commissions under W.Va. Code §24-6-6b
for the year in which the remaining amounts from the fund are
distributed” and inserting the words “according to the formula
contained in W.Va. Code §24-6-6b(d)(1): Provided, That the
provisions of §24-6-6b(d)(1) by which a county may receive a
special eight and one half tenths of one percent because of the
date upon which it enacted its 911 ordinance are not applicable
to the apportionment of funds transferred pursuant to this rule.”.

(b) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section nine, article one, chapter twenty-four-e
of this code, modified by the Statewide Addressing and
Mapping Board to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the eleventh day of October, two thousand five, relating to the
Statewide Addressing and Mapping Board (standard fees for
planimetric elevation data, 169 CSR 4), is authorized, with the
following amendments:
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32 On page three, subdivision 2.2.a., following the word
33 “Fund” and the period, by striking out the remainder of
34 subdivision 2.2.a.; and,

35 On page three, subdivision 2.2.b., following the word
36 “purposes” and the period, by striking out the remainder of
37 subdivision 2.2.b.

§64-9-16. Board of Veterinary Medicine.

1 (a) The legislative rule filed in the State Register on the
2 twenty-ninth day of July, two thousand five, authorized under
3 the authority of section four, article ten, chapter thirty of this
4 code, modified by the Board of Veterinary Medicine to meet
5 theobjections of the Legislative Rule-Making Review Commit-
6 tee and refiled in the State Register on the seventh day of
7 October, two thousand five, relating to the Board of Veterinary
8 Medicine (organization and operation, 26 CSR 1), is authorized,
9 with the following amendments:

10 On page ten, subsection 9.4, by striking out the underlined
11  words “or any authorized reporting agent”;

12 On page eleven, subsection 9.5, by striking out the word
13 “investigation” and striking out the underlined words “legal
14 fees”; and,

15 On page eleven, subsection 9.5, by striking out the words
16 “to the veterinarian who was the subject of disciplinary action”
17 and inserting in lieu thereof the words “to a veterinarian against
18 whom disciplinary action was taken.”.

19 - (b) The legislative rule filed in the State Register on the
20 twenty-ninth day of July, two thousand five, authorized under
21 the authority of section nine, article ten-a, chapter thirty of this
22 code, modified by the Board of Veterinary Medicine to meet
23 theobjections of the Legislative Rule-Making Review Commit-
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tee and refiled in the State Register on the seventh day of
October, two thousand five, relating to the Board of Veterinary
Medicine (certified animal euthanasia technicians, 26 CSR 5),
is authorized.

(c) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section four, article ten, chapter thirty of this
code, relating to the Board of Veterinary Medicine (schedule of
fees, 26 CSR 6), is authorized.

o-

CHAPTER 145

(Com. Sub. for H. B. 4210 — By Delegates Mahan,
Palumbo, Cann, Pino, Armstead and Overington)

[Passed March 10, 2006; in effect from passage.]
[Approved by the Governor on April 4, 2006.]

ACT to amend and reenact article 10, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Commerce and the procedures relating thereto; legislative
mandate or authorization for the promulgation of certain
legislative rules by various executive or administrative agencies
of the state; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in the
State Register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee; authorizing certain of the agencies to promulgate
certain legislative rules as amended by the Legislature; authoriz-
ing certain of the agencies to promulgate certain legislative rules
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with various modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended by
the Legislature; authorizing the Division of Forestry to promul-
gate a legislative rule relating to ginseng; authorizing the Office
of Miners Health, Safety and Training to promulgate a legislative
rule relating to safety provisions for clearing crews; authorizing
the Division of Natural Resources to promulgate a legislative rule
relating to commercial whitewater outfitters; authorizing the
Division of Natural Resources to promulgate a legislative rule
relating to boating; authorizing the Division of Natural Resources
to promulgate a legislative rule relating to the rules governing the
public use of West Virginia State Parks, State Forests and State
Wildlife Management Areas under the Division; authorizing the
Division of Natural Resources to promulgate a legislative rule
relating to terms defining the terms to be used concerning all
hunting and trapping rules; authorizing the Division of Natural
Resources to promulgate a legislative rule relating to wild boar
hunting; authorizing the Division of Natural Resources to
promulgate a legislative rule relating to special waterfowl
hunting; authorizing the Division of Natural Resources to
promulgate a legislative rule relating to falconry; authorizing the
Division of Natural Resources to promulgate a legislative rule
relating to lifetime hunting, trapping and fishing licenses;
authorizing the Division of Natural Resources to promulgate a
legislative rule relating to miscellaneous permits and licenses;
authorizing the Division of Labor to promulgate a legislative rule
relating to the West Virginia Manufactured Housing Construction
and Safety Standards Board; authorizing the Division of Labor to
promulgate a legislative rule relating to nurse overtime com-
plaints; and authorizing the Division of Tourism to promulgate a
legislative rule relating to the Direct Advertising Grants Program.

Be it enacted by the Legislature of West Virginia:

That article 10, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:
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ARTICLE 10. AUTHORIZATION FOR BUREAU OF COMMERCE TO

PROMULGATE LEGISLATIVE RULES.

PROMULGATE LEGISLATIVE RULES.

§64-10-1. Division of Forestry.

§64-10-2. Office of Miners Health, Safety and Training.
§64-10-3. Division of Natural Resources.

§64-10-4. Division of Labor.

§64-10-5. Division of Tourism.

§64-10-1. Division of Forestry.

O 00 N N & W N -

10
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The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section three, article one-a, chapter nineteen of
this code, modified by the Division of Forestry to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the eighteenth day of
October, two thousand five, relating to the Division of Forestry
(Ginseng, 22 CSR 1), is authorized, with the following amend-
ment:

On page six, by striking out subsection 13.1 in its entirety
and renumbering the remaining subsections.

§64-10-2. Office of Miners Health, Safety and Training.

O 0 9O N B W —
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The legislative rule filed in the State Register on the
sixteenth day of March, two thousand five, authorized under the
authority of section six, article one, chapter twenty-two-a of this
code, modified by the Office of Miners Health, Safety and
Training to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the tenth
day of June, two thousand five, relating to the Office of Miners
Health, Safety and Training (Safety provisions for clearing
crews, 56 CSR 2), is authorized, with the following amend-
ments:
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11 On page twelve, section twenty-one, following subsection
12 21.2, by inserting the following:

13 “21.3. The employer shall provide annual continuing
14 training of at least eight hours covering the subjects listed in
15 subdivision21.1.b for each employee, including supervisors, at
16 no cost to the employee.”

§64-10-3. Division of Natural Resources.

1 (a) The legislative rule filed in the State Register on the
2 twenty-ninth day of July, two thousand five, authorized under
3 the authority of section twenty-three-a, article two, chapter
4 twenty of this code, modified by the Division of Natural
5 Resources to meet the objections of the Legislative
6 Rule-Making Review Committee and refiled in the State
7 Register on the seventeenth day of October, two thousand five,
8 relating to the Division of Natural Resources (Commercial
9 whitewater outfitters, 58 CSR 12), is authorized.

10 (b) The legislative rule filed in the State Register on the
11 twenty-ninth day of July, two thousand five, authorized under
12 theauthority of sections thirteen, twenty-two, twenty-two-aand
13 twenty-three, article seven, chapter twenty of this code,
14 modified by the Division of Natural Resources to meet the
15 objections of the Legislative Rule-Making Review Committee
16 and refiled in the State Register on the seventeenth day of
17 October, two thousand five, relating to the Division of Natural
18 Resources (Boating, 58 CSR 25), is authorized.

19 (c) The legislative rule filed in the State Register on the
20 twenty-ninth day of July, two thousand five, authorized under
21 theauthority of section seven, article one, chapter twenty of this
22 code, modified by the Division of Natural Resources to meet
23 the objections of the Legislative Rule-Making Review
24 Committee and refiled in the State Register on the eighteenth
25 day of October, two thousand five, relating to the Division of
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Natural Resources (Public use of West Virginia State Parks,
State Forests and State Wildlife Management Areas under the
Division of Natural Resources, 58 CSR 31), is authorized with
the amendments set forth below:

On page one, subsection 1.1, after the words, “Division of
Natural Resources” by inserting the words “Parks and
Recreation Section’;

On page three, subsection 2.21, after the words “Chief
Logan,” by changing the comma to a colon, striking out “except
in the” and inserting following: “Provided, That beer, wine and
alcoholic beverages may be served in the restaurant,”;

Onpagethree, subsection 2.21, after the words “conference
center” by inserting the words “without prior written authoriza-
tion from the Director”;

And,

On page four, subsection 2.21, after the words “prohibited
by posted signs” by changing the period to a colon and inserting
the following: “Provided, That any person, group or association

. sponsoring a private party at the multi-purpose log barn at

Prickett’s Fort State Park may provide beer, wine, liquor and all
other alcoholic beverages for guests at a private party as long as
the party is not open to the general public.”

(d) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section seven, article one, chapter twenty of this
code, modified by the Division of Natural Resources to meet
the objections of the Legislative Rule-Making Review Commit-
tee and refiled in the State Register on the seventeenth day of
October, two thousand five, relating to the Division of Natural
Resources (Terms defining the terms to be used concerning all
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56 hunting and trapping rules, 58 CSR 46), is authorized, with the
57 following amendment:

58 On page two, subsection 2.10, after the words “Individual
59 Permanently Disabled in the Lower Extremities” by striking out
60 the remainder of subsection 2.10 and inserting in lieu thereof
61 the following: “means an individual who is permanently and
62 totally disabled due to paralysis or disease in the lower half of
63 the body, which makes it impossible to ambulate successfully
64 more than two hundred feet without assistance”.

65 (e) The legislative rule filed in the State Register on the
66 twenty-ninth day of July, two thousand five, authorized under
67 the authority of section seven, article one, chapter twenty of this
68 code, relating to the Division of Natural Resources (Wild boar
69 hunting, 58 CSR 52), is authorized.

70 (f) The legislative rule filed in the State Register on the
71 twenty-ninth day of July, two thousand five, authorized under
72 the authority of section seven, article one, chapter twenty of this
73 code, relating to the Division of Natural Resources (Special
74 waterfowl] hunting, 58 CSR 58), is authorized.

75 (g) The legislative rule filed in the State Register on the
76 twenty-ninth day of July, two thousand five, authorized under
77 the authority of section seven, article one, chapter twenty of this
78 code, relating to the Division of Natural Resources (Miscella-
79 neous permits and licenses, 58 CSR 64), is authorized, with the
80 following amendments:

81 On page four, subsection 3.6, by striking out the words “A
82 pubic hearing will be conducted” and inserting in lieu thereof
83 the words “The Division of Natural Resources will conduct a
84 public hearing”;

85 On page four, subsection 3.7, after the period, by inserting
86 the following: “If the chief accepts a recommendation to deny
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the granting of a permit or license, he must notify the applicant
of the denial and the reasons therefor.” and by striking out
subdivision 3.7.1 in its entirety;

On page four, subsection 4.1, by striking out the words
“Except as provided in Section 4.1.1 of this rule, all” and
inserting in lieu thereof the words “A commercial shooting
preserve license issued under W. Va. Code §20-2-54 expires on
June 30 of the fiscal year of issue. All other”;

On page four, subsection 4.1, by striking out the word
“will”;

On page four, by striking out subdivision 4.1.1 in its
entirety;

On page five, subsection 5.3, by striking out the word “as”;

On page five, subsection 6.2, by striking out “A captive
deer facility must be inspected by both Division of Natural
Resources, Wildlife Resources and Law Enforcement personnel
and an inspection form completed.” and inserting in lieu thereof
the following: “Personnel from both the Division of Natural
Resources, Wildlife Resources Section and the Division of
Natural Resources, Law Enforcement Section will inspect
captive cervid facilities and complete an inspection form.”;

On page eleven, subsection 7.4, by striking out the word
“will”;

On page eleven, subsection 7.4, by striking out the words
“or not the license” and inserting in lieu thereof the word “it”;

On page eleven, subsection 7.4.1, by striking out “There
shall be a” and inserting in lieu thereof “The”;

On page eleven, subsection 7.4.1, by striking out “of” and
inserting in lieu thereof “is”;
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116  On page eleven, subsection 7.4.1, by adding the following
117 sentence at the end of the subdivision: “The fee for renewal of
118 acaptive cervid facility license is $250.”;

119 On page eleven, subdivision 7.4.2, by striking out the words
120 “A pubic hearing will be conducted” and inserting in lieu
121 thereof the words “The Division of Natural Resources will
122 conduct a public hearing”;

123 On page eleven, by striking out subdivision 7.4.3 in its
124 entirety and inserting in lieu thereof the following:

125 “7.4.3. “A unique and permanent identifying license
126 number, corresponding to the number assigned to the premises
127 by the National Animal Identification System, shall be issued
128 to each licensed captive cervid facility. The applicant must
129 supply this number to the West Virginia Division of Natural
130 Resources with the application for a captive cervid facility
131 license.”;

132 On page eleven, subdivision 7.4.5, by striking out the words
133 “direct or’;

134 On pages eleven and twelve, by striking out all of subdivi-
135 sion 7.4.7 and by renumbering the remaining subdivisions;

136 On page twelve, subdivision 7.4.8, by striking out the
137 words “posts must be spaced at 20 feet maximum for T post or
138 30 feet maximum for rigid post; brace posts must be buried at
139 least 4 feet in rocky soil and 6 feet in sandy soil or concrete
140 must be used to provide equal stability; line posts must be
141 buried to 3 feet” and inserting in lieu thereof the words “posts
142 must be properly spaced and anchored”;

143 On page twelve, subdivision 7.4.13, by striking out the
144 word “daily”;
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On page twelve, subdivision 7.4.13, after the word “pests”
by striking out the words “Food and water containers shall be
kept clean. Hay, straw or other bedding material must be
replaced as needed. All waste must be disposed of in a legal
manner.” and inserting in lieu thereof “and is in accordance
with best management practices”;

On page twelve, subdivision 7.4.14, by striking out the
word “state” and inserting in lieu thereof the words “West
Virginia”;

On page twelve, subdivision 7.4.14, by striking out the
word “accredited” and inserting in lieu thereof the words “West
Virginia licensed”;

On page twelve, at the end of subdivision 7.4.14, after the
words “brucellosis testing.” by inserting the following: “The
collection of samples for CWD testing shall be performed by
trained personnel within the West Virginia Division of Natural
Resources or by a trained veterinarian employed by the West
Virginia Department of Agriculture. For the purpose of
collecting tissue for CWD testing, the captive cervid facility
licensee has four options: (1) the licensee may deliver to a West
Virginia Division of Natural Resources District Office the head
of the cervid; (2) the licensee may deliver to a West Virginia
Division of Natural Resources District Office the entire cervid
with the head intact; (3) the licensee may contact the West
Virginia Division of Natural Resources and a trained represen-
tative of the West Virginia Division of Natural Resources
and/or a trained veterinarian employed by the West Virginia
Department of Agriculture shall go to the facility and obtain the
tissue samples; or (4) the licensee may deliver the entire cervid
with the head intact to the West Virginia Department of
Agriculture labin Moorefield, West Virginia, and upon delivery
of the cervid carcass, the West Virginia Department of
Agriculture shall notify the West Virginia Division of Natural
Resources of the delivery. After the West Virginia Division of
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Natural Resources and/or the West Virginia Department of
Agriculture have obtained sufficient and necessary tissue
samples, the remaining tissue may be shared with the captive
cervid facility licensee.”;

On page twelve, subdivision 7.4.15, by striking out “The
co-mingling of different Cervid species or Cervid species and
livestock will not be permitted in the same pens without written
approval of the Director. If different Cervid species are housed
at the same facility, they must be separated into different pens
that are double-fenced or otherwise prohibit contact between
the different species.” and inserting in lieu thereof the follow-
ing: “Co-mingling of different cervid species will be allowed if
the population density is at least 20,000 square feet per animal
and if all best management practices are followed by the captive
cervid facility.”;

On page twelve, subdivision 7.4.15, after the words
“material from” by striking out “different Cervid species” and
inserting in lieu thereof the words “captive cervids”;

On page twelve, subdivision 7.4.15, after the word “ex-
posed” by striking out “to other Cervids in separate pens or”;

On page thirteen, subdivision 7.4.16, by striking out the
word “shall” and inserting in lieu thereof the word “may”’;

On page thirteen, subdivision 7.4.16, by striking out the
words “such verification”;

On page thirteen, subdiyision 7.4.18, after the words 50
yards” by striking out the words “Except that a” and inserting
in lieu thereof the word “A”;

On page thirteen, subdivision 7.4.18, after the words “in the
ear” by striking out the word “shall” and inserting in lieu
thereof the word “is”;
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On page thirteen, subdivision 7.4.19, by striking out the
word “An” and inserting in lieu thereof the words “A licensee
shall maintain an’;

On page thirteen, subdivision 7.4.19, by striking out the
words “will be maintained”;

On page thirteen, subdivision 7.4.19, after the word
“permits” by striking out the period and the words “Records
shall show” and inserting in lieu thereof the words “and shall
include’;

On page thirteen, subdivision 7.4.20, by striking out the
word “A” and inserting in lieu thereof the words “A licensee
shall forward a’;

On page thirteen, subdivision 7.4.20, by striking out the
words “shall be forwarded”;

On page thirteen, subdivision 7.4.20, by striking out the
words “Prior approval shall be obtained from the Director for
the movement of captive cervids, and shall be conditional on
negative test results and herd accreditation for TB and
brucellosis as defined by the USDA.” and inserting in lieu
thereof the following: “A licensee must obtain prior approval
from the Director to move captive cervids. The Director may
grant approval on a case-by-case basis. All captive cervid
facilities must enroll the cervid herds in accreditation programs
for brucellosis and TB as defined by the USDA: Provided, That
captive cervid facilities licensed after August 9, 2005 may only
accept cervids from TB accredited herds that also meet all
requirement of CWD monitoring and surveillance programs”;

On page thirteen, subdivision 7.4.20, after the words
“performed by” by striking out the words “an accredited” and
inserting in lieu thereof the words “a West Virginia licensed”;
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239 On page thirteen, by striking out subdivision 7.4.21 in its
240 entirety and inserting in lieu thereof the following:

241 “7.4.20. A captive cervid facility licensed after August 9,
242 2005, may receive animals coming from a herd within the state
243  only if the proposed transfer is from a herd that has an ongoing
244 and appropriate CWD surveillance record for at least 60
245 months. If a licensee has a monitoring program which has been
246 in effect for at least 36 months, the Director may, after
247 reviewing the facility’s monitoring records, approve intra-state
248 movement of cervids from the facility’s herd: Provided, That
249 intra-state movement of captive cervids may be approved by the
250 Director on a case-by-case basis.”;

251 On page thirteen, by striking out subdivision 7.4.22 in its
252 entirety and inserting in lieu thereof the following:

253 “7.4.21. A captive cervid facility in this state may not
254 receive animals that have originated from or been housed with
255 animals originating from any state that has a confirmed CWD
256 or tuberculosis (TB) positive cervid in the last 60 months. A
257 captive cervid facility in this state may not receive genetic
258 material that originates from any state that has a confirmed
259 CWD or tuberculosis (TB) positive cervid in the last 60
260 months.”;

261 On page thirteen, subdivision 7.4.23, by striking out the
262 words “an accredited” and inserting in lieu thereof the words “a
263 West Virginia licensed”;

264 On page thirteen, at the end of subdivision 7.4.24, by
265 changing the period to a colon and adding the following
266 proviso: “Provided, That fawns below the age of six (6) months
267 may be moved or transferred if the fawn originates from a
268 certified tuberculous free herd and is tagged with a unique
269 marker visible from 50 yards.”;
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On page fourteen, subdivision 7.4.25, by striking out the
word “Every” and inserting the word “A licensee will make
every”;

On page fourteen, subdivision 7.4.25, by striking out the
words “will be made”;

On page fourteen, subdivision 7.4.25, by striking out the
word “All” and inserting in lieu thereof the words “A licensee
shall report all known”;

On page fourteen, subdivision 7.4.25, by striking out the
words “shall be reported”;

On page fourteen, subdivision 7.4.25, by striking out “24”
and inserting in lieu thereof “8”;

On page fourteen, subdivision 7.4.25, after the word
“Captain” by changing the period to a comma and inserting the
following: “District WRS Game Biologist or the county
conservation officer.”;

On page fourteen, subdivision 7.4.25, after the words
“captive Cervid license” by striking out the remainder of the
subdivision and inserting in lieu thereof the following: “Any
negligent act that results in captive cervids escaping is a
violation of the license.”;

On page fourteen, subdivision 7.4.26, after the words
“transmissible diseases.” by striking out the remainder of the
subdivision and inserting in lieu thereof the following: “All
costs for killing an animal that escapes due to a negligent act,
including collecting samples and testing, are the responsibility
of the licensee.”;

On page fourteen, subdivision 7.4.27, by striking out
“shall” and inserting in lieu thereof the word “may”’;
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On page fourteen, subdivision 7.4.28, by striking out the
words “The” and inserting in lieu thereof the words “An
authorized representative of the Director shall periodically
inspect the”;

On page fourteen, subdivision 7.4.28, by striking out the
words “shall be periodically inspected by an authorized
representative of the Director”;

On page fourteen, subdivision 7.4.30, by striking out the
word “Any” and inserting in lieu thereof the words “The
licensee shall report any”;

On page fourteen, subdivision 7.4.30, by striking out the
words “shall be reported”;

On page fourteen, subdivision 7.4.31, by striking out the
word “Appropriate” andinserting in lieu thereof the words “The
licensee shall submit appropriate”;

On page fourteen, subdivision 7.4.31, by striking out the
word “must be submitted”;

On page fourteen, subdivision 7.4.31, by striking out the
words “may also be required.” and inserting in lieu thereof the
following: “is also required. Any captive cervid that is fourteen
months of age or older that dies or is slaughtered must be tested
for TB and brucellosis by a USDA certified, West Virginia
licensed veterinarian if sufficient samples are available. These
test results shall be made available to the West Virginia
Department of Agriculture and the West Virginia Division of
Natural Resources.”;

On page fourteen, subdivision 7.4.32, by striking out the
words “It shall be the licensee’s responsibility to ensure that”
and insert in lieu thereof “The licensee shall notify”’;
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On page fourteen, subdivision 7.4.32, by striking out the
words “is notified”;

On page fourteen, subdivision 7.4.33, after the words
“outside the infected captive Cervid facility.” by striking out
the remainder of the subdivision.

And,

On page fourteen, after subdivision 7.4.33, by adding a new
subdivision to read as follows:

“7.4.33. The West Virginia Department of Agriculture and
the West Virginia Division of Natural Resources shall work
together to develop accreditation programs for captive cervids
for diseases including Tuberculosis (TB), brucellosis, and
chronic wasting disease (CWD). Captive cervid facilities are
required to enroll their herds in the USDA-APHIS CWD herd
certification program, when the program becomes effective. In
addition, a herd plan shall be developed that minimally includes
actions described in the USDA-APHIS final rule, or if not
available the proposed rule, that apply to the positive herd,
epidemiologically linked herds, and the facility.”

(h) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section seven, article one, chapter twenty of this
code, modified by the Division of Natural Resources to meet
the objections of the Legislative Rule-Making Review Commit-
tee and refiled in the State Register on the thirteenth day of
October, two thousand five, relating to the Division of Natural
Resources (Falconry, 58 CSR 65), is authorized.

(1) The legislative rule filed in the State Register on the
twenty-ninth day of July, two thousand five, authorized under
the authority of section seven, article two-b, chapter twenty of
this code, relating to the Division of Natural Resources
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359 (Lifetime hunting, trapping and fishing licenses, 58 CSR 67), is
360 authorized.

§64-10-4. Division of Labor.

1 (a) The legislative rule filed in the State Register on the
2 twenty-ninth day of July, two thousand five, authorized under
3 the authority of section four, article nine, chapter twenty-one of
4 this code, modified by the Division of Labor to meet the
5 objections of the legislative rule-making review committee and
6 refiled in the State Register on the first day of November, two
7 thousand five, relating to the Division of Labor (West Virginia
8 Manufactured Housing Construction and Safety Standards
9 Board, 42 CSR 19), is authorized, with the following amend-
0

1 ments:

11 Onpagethirteen,sectionten-a, subsection two, subdivision
12 (a), paragraph (iii), by striking the words “American National
13 Standards Institute, A225.1 Installation Standard for Manufac-
14 tured Homes” and inserting in lieu thereof the words “National
15 Fire Protection Association 225 Model Manufactured Home
16 Installation Standard”;

17 On page nineteen, section fifteen, by striking subsection
18 15.1 in its entirety;

19 On page twenty, section fifteen, by striking subsections
20 15.4 and 15.5 in their entirety;

21 On page twenty-one, section fifteen, by striking subsection
22 15.12in its entirety; and

23 By renumbering the remaining subsections in section
24 fifteen of the Legislative rule.

25 (b) The legislative rule filed in the State Register on the
26 tenth day of February, two thousand five, authorized under the
27 authority of section four, article five-f, chapter twenty-one of
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28
29
30
31
32

this code, modified by the Division of Labor to meet the
objections of the legislative rule-making review committee and
refiled in the State Register on the eighteenth day of January,
two thousand six, relating to the Division of Labor (nurse
overtime complaints, 42 CSR 30), is authorized.

§64-10-5. Division of Tourism.

1
2
3
4
5
6
7
8
9

10
11

The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand five, authorized under
the authority of section nine, article two, chapter five-b of this
code, modified by the Division of Tourism to meet the
objections of the legislative rule-making review committee and
refiled in the State Register on the eleventh day of January, two
thousand six, relating to the Division of Tourism (Direct
Advertising Grants Program, 144 CSR 1), is authorized, with
the following amendments:

On page one, following section 144-1-1, by striking out all
of section 144-1-2 and inserting in lieu thereof the following:

“§144-1-2. Definitions.

DN B W -

O 0 3 O\

10

12

2.1 “Applicant” means a for profit or non-profit entity or
organization located within the state that promotes tourism
within the state and is also a destination. The term “applicant”
may not include vendors that would be supplying services paid
for out of grant funds, schools or camps.

2.2 “Application” means a written request for tourism
promotion funds pursuant to this rule containing all forms,
information and attachments executed by the applicant and all
partners, if applicable.

2.3. “Amenity” includes spa services, golf courses, full-
service restaurants, skiing or snow activities, tennis, horseback
riding, hiking trails, boating or fishing.
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13 2.4. “Attraction” means an entity which is at least one of
14 the following:

15 2.4.1. A cultural or historic site or event which includes, but
16 isnotlimited to, fairs or festivals, heritage and historic sites and
17 museums;

18 2.4.2. Entertainment establishments which include, but are
19 not limited to, pari-mutuel gaming establishments, live
20 performing art centers, sporting organizations or arenas,
21 vineyards or wineries;

22 2.4.3. Scenic or natural areas such as show caves or
23  caverns;

24 2.4.4. Theme or Amusement Parks;
25 2.4.5. Zoos, Aquariums or Wild Animal Parks;
26 2.4.6. Recreational Activities, including but not limited to

27 whitewaterrafting, skiing and snow activities, mountain biking,
28 hunting and fishing.

29 2.5. “Code” means the Code of West Virginia.

30 2.6.“Commission” means the Tourism Commission created
31 pursuant to §5B-2-8 of the Code.

32 2.7. “Destination” means one of the following:

33 2.7.1. A region or area located within the state containing
34 three or more attractions;

35 2.7.2. An independent activity located within the state;

36 2.7.3. A cultural or historic site or event which includes, but
37 isnotlimited to, fairs or festivals, heritage and historic sites and
38 museums;
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2.7.4. Entertainment establishments which include, but are
not limited to, pari-mutuel gaming establishments, live
performing art centers, sporting organizations or arenas,
vineyards or wineries;

2.7.5. Scenic or natural sites such as show caves or caverns;
2.7.6. Theme or Amusement Parks: or
2.7.7. Zoos, Aquariums or Wild Animal Parks;

2.8. “Destination Inn -or Bed and Breakfast” means a
lodging facility located within the state whose recognized
reputation for service and amenities are the primary motivating
factor for visitors to travel to the area where it is located.

2.9. “Division” means the Division of Tourism created
pursuant to §5B-2-8 of the code.

2.10. “Fulfillment” means printed materials used to respond
to an inquiry requesting additional information generated by
direct advertising or printed materials provided to the division,
a state park, the national park service or other government
agency for direct advertising.

2.11. “Grant Period” means the twelve month period
running from the beginning project date through the ending
project date and any extensions granted by the commission
pursuant to subdivision 8.4.3. of this rule.

2.12. “Independent Activity” means an entity or organiza-
tion which attracts a minimum of eighty-five percent (85%) of
its visitors from outside the local market and is at least one of
the following:

2.12.1. An entity or organization which provides recre-
ational activities including, but not limited to, whitewater
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rafting, skiing and snow activities, mountain biking, hunting
and fishing, bus tours, dinner cruises and sightseeing tours;

2.12.2. A Resort;
2.12.3. A Destination Inn or Bed and Breakfast;

2.12.4. Anentity or organization offering vacation rentals;
or

2.12.5. Destination shopping.

2.13. “Local Market” means the geographic area within
fifty (50) miles of a destination.

2.14. “Partner” means an entity or organization located
within the state making a financial contribution toward the
applicant’s match requirement for an application for grant funds
foracollaborative marketing program with a central advertising
message directing tourists to a destination being represented by
the applicant. The term “partner” may not include vendors that
would be supplying services paid for out of grant funds.

2.15. “Resort” means a full-service lodging facility that is
frequented for relaxation or recreational purposes and offers at
least two amenities.

2.16. “Return on Investment” means the measure of a
project’s ability to use grant funds to generate additional value,
including, but not limited to additional bookings and reserva-
tions.

2.17. “Total project cost” means the total of all proposed
eligible expenditures contained within an application.

2.18. “Vacation Rental” means a lodging facility including
chalets, cabins or condominiums. The term “vacation rental”
may not include hotels or motels.”;
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On page two, subsection 3.2, following the word ““destina-
tion” by striking “/attraction”;

On page two, subsection 3.7, following the word “destina-
tion” by striking the words “or attraction”;

On page four, subdivision 4.3.4., following the word
“funding” and the period, by adding the following:

“Applications for projects that include repeat marketing
efforts shall contain information demonstrating that such repeat
marketing efforts are in addition to regular ongoing advertising
activities.”;

On page four, following subdivision 4.3.9. by adding the
following:

“4.3.10. The project supports advertising activities that are
over and above regular ongoing advertising activities.”;

On page four, following section 144-1-5, by striking out all
of section 144-1-6 and inserting in lieu thereof the following:

“§144-1-6. Eligible and ineligible expenditures of grant funds.

1
2

N O B w

oo

10
11

6.1. Grant funds may only be used to pay for eligible
expenditures for direct advertising. Eligible expenses for direct
advertising include, but are not limited to the following:

6.1.1. The costs of advertising on television, radio, or other
telecommunications media, in newspapers, magazines or other
print media, direct mail advertising, and outdoor advertising or
any combination thereof;

6.1.2. The costs of purchasing and using mailing lists for
direct mail promotions;

6.1.3. The costs for United States postage used for direct
mail and fulfillment for direct advertising: Provided, That if
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12 bulk mail is appropriate, the applicant must use bulk mail and
13 reimbursement will be limited to the bulk mail rate; and if bulk
14 mail is not appropriate, reimbursement will be limited to the
15 cost of United States mail first class postage;

16 6.1.4. The costs of printing travel related literature:
17 Provided, That sixty percent (60%) of such literature is used as
18 fulfillment for direct advertising within the approved applica-
19 tion or approved request for modification of an approved
20 application; or

21 6.1.5. Registration fees for consumer and trade shows:
22 Provided, That the participation in such shows is for the
23 purpose of attracting visitors to the state.

24 6.2. Eighty percent (80%) of a project’s direct advertising
25 must be directed toward areas outside of the local market or in
26 major out-of-state markets, except for direct advertising for a
27 fair or festival grant authorized by subsection 7.3 of this rule.

28 6.3. Notwithstanding the provisions of subsection 6.2 of
29 this rule, all direct advertising in the form of billboards must be
30 directed toward areas outside of the local market or in major
31 out-of-state markets, except billboards for a fair or festival
32 grant authorized by subsection 7.3 of this rule.

33 6.4. All direct advertising in the form of billboards must have
34 acreative concept or layout approved by the Division in order for
35 any of its cost to be considered an eligible expenditure.

36 6.5. Any direct advertising related to real estate must be for
37 vacation rentals only. Any portion of direct advertising relating
38 to the sale of real estate must be pro-rated. A creative concept
39 mustbe submitted with any application or request for modifica-
40 tion of an approved application for direct advertising relating to
41 real estate. Advertisements for the sale of real estate in visitor
42 guides and brochures must be grouped on a specific page or
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pages and those pages pro-rated from the grant at the time of
the submission of the application. (Example: CVB X has a 32
page visitor guide and has determined that area realtors will
take up 2 pages - CVB X must disclose this in its grant
application and media breakout and the totals must request
funding for only 30 pages.) No direct advertising for real estate
sales or realty agencies are permitted within cooperative
advertising, unless such ads are specifically and clearly
delineated as vacation rentals only.

6.6. Direct advertising may be in the form of cooperative
advertising which is advertising that represents a community,
region, county, multi-county or statewide organization and may
include tourism businesses or organizations that enhance the
destination for which the grant is to cover. Cooperative
advertising must be entirely directed toward areas outside the
local market or in major out-of-state markets. All cooperative
advertising must have a creative concept approved by the
Division in order for any of its cost to be considered an eligible
expenditure.

6.7. Eligible expenses may include production expenses for
direct advertising in the media categories provided in this
subsection. The total cost of such production expenses may not
exceed fifteen (15%) of the total cost of the direct advertising
and in no event may the total cost of such production expenses
exceed $22,500, for any one of the following media categories:

6.7.1. Printed material, including the printing of direct mail
and travel related literature;

6.7.2. Print media;
6.7.3. Television and radio; and

6.7.4. Billboards.
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73 6.8. Grant funds may not be used to pay for ineligible
74 expenditures. Ineligible expenditures include, but are not
75 limited to the following:

76 6.8.1. Regular and ordinary business costs of the applicant
77 including, but not limited to, supplies, personnel, phone, normal
78 postage, distribution and shipping expenses or travel costs;

79 6.8.2. Any costs associated with preparation of the direct
80 advertising grant application;

81 6.8.3. Costs for the rental or purchase of real estate;

82 6.8.4. Construction costs;

83 6.8.5. Costs of political or lobbying activities of any kind;
84 6.8.6. Membership fees or dues to any organization, or

85 solicitation of membership to any organization through
86 advertising within a grant program authorized by this rule;

87 6.8.7. Costs associated with the start up of any business or
88 publication even if the business or publication may be totally or
89 partially devoted to the promotion of tourism in the state;

90 6.8.8. The cost of purchase of audio/visual equipment;
91 6.8.9. Costs of alcoholic beverages;
92 6.8.10. Costs for any expenditure not identified in the

93 application, unless the Commission grants prior approval in
94  writing;

95 6.8.11. Costs of any public relations or research expense;

96 6.8.12. Costs for key rings, bumper stickers, mugs or any
97 other similar promotional item;
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6.8.13. Event production expenses, including costs for
audio equipment, awards, entertainment, portable restrooms,
labor or refreshments;

6.8.14. Costs relating to fund-raising activities;

6.8.15. Costs associated with retail advertising, except for
destination shopping which is able to produce verification that
said destination attracts a minimum of eighty-five (85%) of its
visitors from outside the local market: Provided, That no retail
advertising may include price point advertising;

6.8.16. Costs of Tourist Oriented Directional Signs (TODS)
and logo signs for gas, food, lodging and camping;

6.8.17. Costs of sponsorships; or
6.8.18. Costs of items for resale.”;

On page six, in the fourth line of section 7.2, following the
word “exceed” by striking “2,500” and inserting in lieu thereof
“7’500”;

On page six, in the fourth line of section 7.2, following the
word “applicant” by striking “in any given quarter as defined
from time to time by the Division” and inserting in lieu thereof
“and no applicant shall receive more than two grants per fiscal
year”; ’

On page six, in the seventh line of section 7.2, following the
words “minimum of” by striking “50” and inserting in lieu
thereof “25”;

On page six, in the ninth line of section 7.2, following the
word “exceed” by striking “750,000” and inserting in lieu
thereof “2,000,000”;

On page six, in the fourteenth line of section 7.2, following
the word “date” and the period by inserting the following:
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127 “No applicant who has received a grant larger than $7,500
128 inany fiscal year may apply for a small grant under this section
129 during the same fiscal year: Provided, That a nonprofit entity
130 may apply for and receive small grants even if it has received
131 large grants in the same fiscal year.”

CHAPTER 146

(H. B. 4698 — By Mr. Speaker, Mr. Kiss, and Delegates
Amores, Craig, Michael, Pino, Stemple,
Overington, Azinger and Hartman)

[Passed March 9, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 28, 2006.]

AN ACT to amend and reenact §38-2-9 of the Code of West Virginia,
1931, as amended, relating to changing the filing time for a
subcontractor’s lien to one hundred days rather than seventy-five
days to be consistent with the filing time for a mechanic’s lien.

Be it enacted by the Legislature of West Virginia:

That §38-2-9 of the Code of West Virginia, 1931, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. MECHANICS’ LIENS.

§38-2-9. Notice and recordation of subcontractor’s lien.

1 For the purpose of perfecting and preserving his or her lien,
2 every subcontractor mentioned in section two of this article
3 shall, within one hundred days after the completion of his or her
4 subcontract, give to the owner or his or her authorized agent, by
5 any of the methods provided by law for the service of a legal
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notice or summons, a notice of lien, which notice shall be
sufficient if in form and effect as follows:

Notice of Mechanic’s Lien.

You will please take notice that the undersigned .................
was and is subcontractor with ................. who was and is
general contractor for the furnishing of materials and doing of
the work and labor, necessary to the completion of (here
describe the nature of the subcontract) on that certain building
(or other structure or improvement as the case may be), owned
by you and situate on lot number ....... of block number ....... as
shown on the official map of ............ (or other definite and
ascertainable description of the real estate) and that the contract
price and value of said work and materials is $....... You are
further notified that the undersigned has not been paid therefor
(or has been paid only $....... thereof) and that he or she claims
and will claim a lien upon your interest in the said lot (or tract)
of land and upon the buildings, structures and improvements
thereon to secure the payment of the said sum.

State of West Virginia,

County of .......ccoeeeeeee. , being first duly sworn, upon his or
her oath says that the statements in the foregoing notice of
mechanic’s lien are true, as he or she verily believes.

(Official Capacity)
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But the lien shall be discharged and avoided, unless, within
one hundred days after the completion of his or her subcontract
as aforesaid, the subcontractor shall cause to be recorded in the
office of the clerk of the county commission of the county
wherein the property is situate, a notice of the lien, which notice
shall be sufficient if in form and effect as that provided in
section eight of this article.

CHAPTER 147

(S. B. 627 — By Senators Helmick and Minard)

[Passed March 6, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 14, 2006.]

ACT to amend and reenact §38-10C-2 of the Code of West
Virginia, 1931, as amended, relating to tax liens; allowing
facsimile signatures while eliminating the requirement for
notarization of notices of tax liens and releases of tax liens when
facsimile signatures are used; and making technical changes to
the requirements of recordation and release of tax liens.

t enacted by the Legislature of West Virginia:

That §38-10C-2 of the Code of West Virginia, 1931, as amended,

be amended and reenacted to read as follows:

ARTICLE 10C. STATE AND LOCAL TAX LIENS.

§38-10C-2. Notices of liens of state, political subdivisions and

1
2

municipalities to be filed; indexes; release.

It is the duty of the Tax Commissioner, or the proper
officers of the political subdivisions of the state for its subdivi-
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sions and of the proper officers of the municipalities for the
municipalities, having liens, to file a notice thereof in the office
of the clerk of the county commission of the county in which
the property of the taxpayer against whom the lien is claimed,
is situate, stating in the notice what amount of money is owing
to the State of West Virginia, the political subdivision thereof
or the municipality therein, on account of the lien from the
taxpayer owing the same; and the clerk of the county commis-
sion of the county shall, upon the filing of notice, index the
same in the judgment or tax lien docket in his or her office as
a tax lien against the taxpayer in favor of the State of West
Virginia, the political subdivision thereof or the municipality
therein. Upon the satisfaction of the lien, a release thereof for
recordation shall be signed and delivered to the taxpayer by the
proper officer. The signature of the Tax Commissioner or the
Tax Commissioner’s designee on the notice and on the release
may be either a properly acknowledged manual signature, or a
facsimile signature authenticated pursuant to the filing of an
affidavit and a manual signature with the Secretary of State in
the mannerspecifiedinsectiontwo, article fourteen, chapter six
of this code. The facsimile signature shall have the same legal
effect as the manual signature.

All acts or parts of acts inconsistent or in conflict herewith
are hereby repealed.

CHAPTER 148

(S. B. 673 — By Senators Oliverio, Prezioso,
Minear, Hunter and Sprouse)

[Passed March 8, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 23, 2006.]
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AN ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto fourteen new sections, designated §7-20-11, §7-20-
12, §7-20-13, §7-20-14, §7-20-15, §7-20-16, §7-20-17, §7-20-18,
§7-20-19, §7-20-20, §7-20-21, §7-20-22, §7-20-23 and §7-20-24,
all relating generally to the Local Powers Act; giving counties
plenary power and authority to impose, administer, collect and
enforce payment of voter-approved service fees to pay for or
finance cost of special infrastructure projects within their
counties; defining certain terms; giving county commissions
authority to issue revenue bonds to finance special infrastructure
projects; and including authority to issue refunding bonds and to
take other actions to finance and complete such projects as the
county commission deems prudent or necessary.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto fourteen new sections, designated §7-20-11, §7-20-
12,87-20-13, §7-20-14, §7-20-15, §7-20-16, §7-20-17, §7-20-18, §7-
20-19, §7-20-20, §7-20-21, §7-20-22, §7-20-23 and §7-20-24, all to
read as follows:

ARTICLE 20.FEES AND EXPENDITURES FORCOUNTY DEVELOPMENT.

§7-20-11. Additional powers.

§7-20-12. Countywide service fees.

§7-20-13. Bonds issued to finance infrastructure project.

§7-20-14. Use of proceeds from sale of bonds.

§7-20-15. No contribution by county.

§7-20-16. Bonds made legal investments.

§7-20-17. Construction of article.

§7-20-18. No notice, consent or publication required.

§7-20-19. Public officials exempt from personal liability.

§7-20-20. Cooperation by public bodies.

§7-20-21. Relocation of public utility lines or facilities to accommodate special
infrastructure project.

§7-20-22. Special infrastructure projects financed by service fee considered to be
public improvements subject to prevailing wage, local labor
preference and competitive bid requirements.
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§7-20-23. Excess funds; termination of service fee.
§7-20-24. Severability.

§7-20-11. Additional powers.

1
2
3
4
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(a) In addition to any other powers which a county may
now have and not withstanding the provisions of section six of
this article, each county, by and through its county commission,
shall have the following powers:

(1) To acquire, whether by purchase, construction, gift,
lease or otherwise, one or more infrastructure projects, or
additions thereto, which shall be located within the county;

(2) To lease, lease with an option to purchase, sell, by
installment sale or otherwise, or otherwise dispose of, to others
any infrastructure projects for such rentals or amounts and upon
suchterms and conditions as the county commission may deem
advisable;

(3) To establish a special infrastructure fund as a separate
fund into which all special service fees and other revenues
designated by the county commission shall be deposited, and
from which all project costs shall be paid, which may be
assigned to and held by a trustee for the benefit of bondholders
if special infrastructure revenue bonds are issued by the county
commission; and

(4) To impose a countywide service fee to pay the costs of
one or more infrastructure projects, including, but not limited
to, the payment of debt service on any revenue bonds issued
under section thirteen of this article.

(b) For purposes of this section and its implementation and
use:
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(1) “Capital improvements” means the following public
facilities or assets that are owned, supported or established by
a county commission:

(A) Water treatment and distribution facilities;

(B) Wastewater treatment and disposal facilities;

(C) Sanitary sewers;

(D) Storm water, drainage and flood control facilities; and

(E) Public road systems, including, but not limited to,
rights-of-way, lighting, sidewalks and gutters.

“Capital improvements” as defined herein is limited to
those improvements that are treated as capitalized expenses
according to generally accepted governmental accounting
principles and that have an expected useful life of no less than
three years. “Capital improvement” does not include costs
associated with the operation, repair, maintenance or full
replacement of capital improvements. “Capital improvement”
does include reasonable costs for planning, design, engineering,
land acquisition and other costs directly associated with the
capital improvements described herein, whether incurred prior
to or subsequent to imposition of a countywide service fee. This
includes costs incurred by a developer prior to imposition of the
countywide service fee that would have been incurred by the
county commission as part of the cost of capital improvement,
provided such costs were not incurred more than thirty-six
months before the county commission adopts the order
imposing the countywide service fee, or such shorter period, as
determined to be reasonable in the sole discretion of the county
commission.

-(2) “Plan” means the plan for special infrastructure projects
that includes one or more capital improvements, as defined in
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this section that is adopted by a county commission in confor-
mity with the requirements of this article.

(c) Before commencing certain infrastructure projects, the
county commission shall obtain written confirmations from an
affected public utility or the West Virginia Department of
Transportation or other agency, as provided in this section:

(1) If the project includes water, wastewater or sewer
improvements, the county commission shall obtain from the
utility or utilities that provide service in the area or areas where
the improvements will be made that the utility or utilities:

(A) Currently has adequate capacity to provide service
without significant upgrades or modifications to its treatment,
storage or source of supply facilities;

(B) Willreview and approve all plans and specifications for
the improvements to determine that the improvements conform
to the utility’s reasonable requirements and, if the improvement
consists of water transmission or distribution facilities, that the
improvements provide for adequate fire protection for the
district; and

(C) If built in conformance with said plans and specifica-
tions, will accept the improvements following their completion,
unless the project will continue to be owned by the county
commission.

(2) If the special infrastructure project includes improve-
ments other than as set forth in subdivision (1), subsection (b)
of this section that will be transferred to the West Virginia
Department of Transportation or other governmental agency,
written evidence that the department or agency will accept the
transfer if the infrastructure project is built in conformance with
requirements of the Department of Transportation, or other
agency, pursuant to plans and specifications approved by the
department or other agency.
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§7-20-12. Countywide service fees.

1 (a) Notwithstanding any provision of this code to the
2 contrary, every county shall have plenary power and authority
3 to impose a countywide service fee upon each employee and
4 self-employed individual for each week or part of a calendar
5 week the individual works within the county, subject to the
6 following:

(1) No individual shall pay the fee more than once for the
8 same week of employment within the county.

<

9 (2) The fee imposed pursuant to this section is in addition
10 to all other fees imposed by the jurisdiction within which the
11 individual is employed.

12 (3) The fee imposed pursuant to this section may not take
13 effect until the first day of a calendar month, as set forth in the
14 order of the county commission establishing the fee, that begins
15 at least thirty days after a majority of the registered voters of
16 the county voting on the question approve imposition of the
17 service fee, in a primary, general or a special election held in
18 the county.

19 (4) The order of the county commission shall provide for
20 the administration, collection and enforcement of the service
21 fee. Employers who have employees that work in the county
22 imposing the service fee shall withhold the fee from compensa-
23 tion paid to the employee and pay it over to the county as
24 provided in the order of the county commission. Self-employed
25 individuals shall pay the service fee to the county commission
26 in accordance with the order establishing the fee.

29 (13

27 (5) The terms “employed”, “employee”, “employer” and
28 “self-employed” have the following meaning:

29 (A) “Employed” shall include an employee working for an
30 employer so as to be subject to any federal or state employment
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or wage withholding requirement and a self-employed individ-
ual working as a sole proprietor or member of a firm so as to be
subject to self-employment tax. An employee shall be consid-
ered employed in a calendar week so long as the employee
remains on the current payroll of an employer deriving
compensation for such week and the employee has not been
permanently assigned to an office or place of business outside
the county. A self-employed individual shall be considered
employed in a calendar week so long as such individual has not
permanently discontinued employment within the county.

(B) “Employee” means any individual who is employed at
or physically reports to one or more locations within the county

_and is on the payroll of an employer, on a full-time or part-time

basis or temporary basis, in exchange for salary, wages or other
compensation.

(C) “Employer” means any person, partnership, limited
partnership, limited liability company, association (unincorpo-
rated or otherwise), corporation, institution, trust, governmental
body or unit or agency, or any other entity (whether its principal
activity is for-profit or not-for-profit) situated, doing business,
or conducting its principal activity in the county and who
employs an employee, as defined in this section.

(D) “Self employed individual” means an individual who
regularly maintains an office or place of business for conduct-
ing any livelihood, job, trade, profession, occupation, business
or enterprise of any kind within the county’s geographical
boundaries over the course of four or more calendar weeks,
which need not be consecutive, in any given calendar year.

(6) All revenues generated by the county service fee
imposed pursuant to this section shall be dedicated to and shall
be exclusively utilized for the purpose or purposes set forth in
the referendum approved by the voters, including, but not
limited to, the payment of debt service on any bonds issued
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64 pursuant to section thirteen of this article and any costs related
65 tothe administration, collection and enforcement of the service
66 fee.

67 (b) Any order entered by a county commission imposing a
68 countywide service fee pursuant to this part, or increasing or
69 decreasing a countywide service fee previously adopted
70 pursuant to this part, shall be published as a Class II legal
71 advertisement in compliance with the provisions of article
72 three, chapter fifty-nine of this code and the publication area for
73 the publication shall be the county. The order shall not become
74 effective until it is ratified by a majority of the lawful votes cast
75 thereon by the qualified voters of the county at a primary,
76 general or special election, as the county commission shall
77 direct. Voting thereon shall not take place until after notice of
78 the referendum shall have been given by publication as above
79 provided for the publication of the order after it is adopted by
80 the county commission. The notice of referendum shall at a
81 minimum include: (1) The date of the referendum; (2) the
82 amount of countywide service fee; (3) a general description of
83 the capital improvement or improvements included in the
84 special infrastructure project to be financed with the service fee;
85 (4) whether revenue bonds will be issued; and (5) if bonds are
86 to be issued, the estimated term of the revenue bonds. The
87 county commission may include additional information in the
88 notice of referendum.

§7-20-13. Bonds issued to finance infrastructure project.

1 (a) The county commission, in its discretion, may use the
2 moneys in such special infrastructure fund to finance the costs
3 ofthe special infrastructure projects on a cash basis. The county
4 commission periodically may issue special infrastructure
S revenue bonds of the county as provided in this section to
6 finance all or part of such special infrastructure projects and
7 pledge all or any part of the moneys in such special infrastruc-
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ture fund for the payment of the principal of and interest on
such special infrastructure revenue bonds and for reserves
therefor. Any pledge of the special infrastructure fund for
special infrastructure revenue bonds shall be a prior and
superior charge on the special infrastructure fund over the use
of any of the moneys in the fund to pay for the cost of any of
such purposes on a cash basis.

(b) Such special infrastructure revenue bonds periodically
may be authorized and issued by the county commission to
finance, in whole or in part, the special infrastructure projects
in an aggregate principal amount not exceeding the amount
which the county commission determines can be paid as to both
principal and interest and reasonable margins for a reserve
therefor from the moneys in such special infrastructure fund.

(c) The issuance of special infrastructure revenue bonds
shall be authorized by an order of the county commission and
such special infrastructure revenue bonds shall bear such date
or dates; mature at such time or times not exceeding forty years
from their respective dates; be in such denomination; be in
registered form, with such exchangeability and
interchangeability privileges; be payable in such medium of
payment and at such place or places, within or without the state;
be subject to such terms of prior redemption at such prices; and
shallhave such otherterms and provisions as determined by the
county commission. Such special infrastructure revenue bonds
shall be signed by the president of the county commission under
the seal of the county commission, attested by the clerk of the
county commission. Special infrastructure revenue bonds shall
be sold in such manner as the county commission determines is
for the best interests of the county.

(d) The county commission may enter into trust agreements
with banks or trust companies, within or without the state, and
in such trust agreements or the resolutions authorizing the
issuance of such bonds may enter into valid and legally binding
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42 covenants with the holders of such special infrastructure
43 revenue bonds as to the custody, safeguarding and disposition
44  of the proceeds of such special infrastructure revenue bonds, the
45 moneys in such special infrastructure fund, sinking funds,
46 reserve funds or any other moneys or funds; as to the rank and
47 priority, if any, of different issues of special infrastructure
48 revenue bonds by the county commission under the provisions
49 of this section; as to the maintenance or revision of the amounts
50 of such fees; as to the extent to which swap agreements, as
51 defined in section two-h, article two-g, chapter thirteen of this
52 code, shall be used in connection with such special infrastruc-
53 ture revenue bonds, including such provisions as payment,
54 term, security, default and remedy provisions as the county
55 commission shall consider necessary or desirable, if any, under
56 which such fees may be reduced; and as to any other matters or
57 provisions which are considered necessary and advisable by the
58 county commission in the best interests of the county and to

59 enhance the marketability of such special infrastructure revenue
60 bonds.

61 (e) After the issuance of any of the special infrastructure
62 revenue bonds, the service fee pledged to the payment thereof
63 may not be reduced as long as any of the special infrastructure
64 revenue bonds are outstanding and unpaid except under such
65 terms, provisions and conditions as shall be contained in the
66 order, trust agreement or other proceedings under which the
67 special infrastructure revenue bonds were issued.

68 (f) The special infrastructure revenue bonds shall be and
69 constitute negotiable instruments under the Uniform Commer-
70 cial Code of this state; shall, together with the interest thereon,
71 beexempt from all taxation by the State of West Virginia, or by
72 any county, school district, municipality or political subdivision
73 thereof;and the special infrastructure revenuebonds may not be
74 considered to be obligations or debts of the state or of the
75 county issuing the bonds and the credit or taxing power of the
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state or of the county issuing the bonds may not be pledged
therefor, but the special infrastructure revenue bonds shall be
payable only from the revenue pledged therefor as provided in
this section.

(g) A holder of the special infrastructure revenue bonds
shall have a lien against the special infrastructure fund for
payment of the special infrastructure revenue bond and the
interest thereon and may bring suit to enforce the lien.

(h) A county commission may issue and secure additional
bonds payable out of the special infrastructure fund which
bonds may rank on a parity with, or be subordinate or superior
to, other bonds issued by the county commission and payable
from the special infrastructure fund.

(1) For purposes of this article:

(1) “Special infrastructure revenue bonds” means bonds,
debentures, notes, certificates of participation, certificates of
beneficial interest, certificates of ownership or other evidences
of indebtedness or ownership that are issued by a county
commission, the proceeds of which are used directly or
indirectly to finance or refinance special infrastructure projects
within the county and financing costs and that are secured by or
payable from the special service fees;

(2) “Special infrastructure project” means ‘‘capital
improvements” as that term is defined in section eleven of this
article; and

(3) “Special infrastructure fund” means that fund estab-
lished and held by the sheriff of the county or a trustee for
bondholders, as the case may be, into which the special fees
imposed pursuant to section twelve of this article are deposited.

§7-20-14. Use of proceeds from sale of bonds.
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(a) The proceeds from the sale of any bonds issued under
authority of this article shall be applied only for the purpose for
which the bonds were issued: Provided, That any accrued
interest and premium received in any such sale shall be applied
to the payment of the principal of or the interest on the bonds
sold. If for any reason any portion of the proceeds shall not be
needed for the purpose for which the bonds were issued, then
the unneeded portion of the proceeds shall be applied to the
purchase of bonds for cancellation or payment of the principal
10 of or the interest on the bonds, or held in reserve for the
11 payment thereof.

O 00 NN N & Wi =

12 (b) The costs of acquiring any special infrastructure project
13 shall be deemed to include the following:

14 (1) Capital costs, including, but not limited to, the actual
15 costs of the construction of public works or improvements,
16 capital improvements and facilities, new buildings, structures
17 and fixtures, the demolition, alteration, remodeling, repair or
18 reconstruction of existing buildings, structures and fixtures,
19 environmental remediation, the acquisition of equipment and
20 site clearing, grading and preparation;

21 (2) Financing costs, including, but not limited to, an interest
22 paid to holders of evidences of indebtedness issued to pay for
23 project costs, all costs of issuance and any redemption premi-
24 ums, credit enhancement or other related costs;

25 (3) Real property acquisition costs;

26 (4) Professional service costs, including, but not limited to,
27 those costs incurred for architectural planning, engineering and
28 legal advice and services;

29 (5) Imputed administrative costs, including, but not limited
30 to, reasonable charges for time spent by county employees in
31 connection with the implementation of a project;
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(6) Relocation costs, including, but not limited to, those
relocation payments made following condemnation and job
training and retraining;

(7) Organizational costs, including, but not limited to, the
costs of conducting environmental impact and other studies,
and the costs of informing the public with respect to the
implementation of project plans;

(8) Payments made, in the discretion of the county
commission, which are found to be necessary or convenient to
the implementation of project plans; and

(9) That portion of costs related to the construction of
environmental protection devices, storm or sanitary sewer lines,
water lines, amenities or streets or the rebuilding or expansion
of streets, or the construction, alteration, rebuilding or expan-
sion of which is necessitated by the project plan, whether or not
the construction, alteration, rebuilding or expansion is within
the area or on land contiguous thereto.

§7-20-15. No contribution by county.
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(a) No county commission shall have the power to pay out
of its general funds, or otherwise contribute, any of the costs of
acquiring, constructing or financing a special infrastructure
project to be acquired, constructed or financed, in whole or in
part, out of the proceeds from the sale of revenue bonds issued
under the authority of this article: Provided, That this provision
shall not be construed to prevent a county from accepting
donations of property to be used as a part of an infrastructure
project or to be used for defraying any part of the cost of any
infrastructure project or from imposing a service fee as
provided in section twelve of this article, which is dedicated, in
whole or in part, to the infrastructure project or to payment of
debt service on revenue bonds issued pursuant to this article.
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(b) The bonds issued pursuant to this article shall be
payable solely from: (1) The revenue derived from the infra-
structure project or the financing thereof; (2) the service fee
imposed pursuant to section twelve of this article; or (3) any
combination of these sources.

(c) No county commission shall have the authority under
this article to levy any taxes for the purpose of paying any part
of the cost of acquiring, constructing or financing an infrastruc-
ture project. However, all necessary preliminary expenses
actually incurred by a county commission in the making of
surveys, taking options, preliminary planning and all other
expenses necessary to be paid prior to the issuance, sale and
delivery of the revenue bonds, may be paid by the county
commission out of any surplus contained in any item of
budgetary appropriation or any revenues, including, but not
limited to, service fees, collected in excess of anticipated
revenues, which shall be reimbursed and repaid out of the
proceeds of the sale of the revenue bonds.

§7-20-16. Bonds made legal investments.

1
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Bonds issued under the provisions of this article shall be
legal investments for banks, building and loan associations, and
insurance companies organized under the laws of this state and
for a business development corporation organized pursuant to
chapter thirty-one, article fourteen of this code.

§7-20-17. Construction of article.
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Neither this article nor anything herein contained shall be
construed as a restriction or limitation upon any powers which
a county might otherwise have under any laws of this state, but
shall be construed as alternative or additional; and this article
shall not be construed as requiring an election on issuance of
the bonds by the voters of a county prior to the issuance of
bonds hereunder by the county commission and same shall not
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8
9

be construed as requiring any proceeding under any law or
laws, other than that which is required by this article.

§7-20-18. No notice, consent or publication required.
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No notice to or consent or approval by any other govern-
mental body or public officer shall be required as a prerequisite
to the issuance or sale of any bonds or the making of any
agreement, a mortgage or deed of trust under the authority of
this article. No publication or notice shall be necessary to the
validity of any resolution or proceeding had under this article,
except where publication or notice is expressly required by this
article.

§7-20-19. Public officials exempt from personal liability.
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No member of a county commission or other county officer
shall be personally liable on any contract or obligation executed
pursuant to the authority contained in this article. Nor shall the
issuance of bonds under this article be considered as misfea-
sance in office.

§7-20-20. Cooperation by public bodies.
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For the purpose of aiding and cooperating in the planning,
undertaking or carrying out of a special infrastructure project
located, in whole or in part, within the area in which it is
authorized to act, any public body may, upon such terms, with
or without consideration, as it may determine:

(1) Dedicate, sell, convey or lease any of its interest in any
property, or grant easements, licenses or any other rights or
privileges therein to an authority;

(2) Cause parks, playgrounds, recreational, community,
educational, water, sewer or drainage facilities, or any other
works which it is otherwise empowered to undertake, to be
furnished in connection with an infrastructure project;
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13 (3) Furnish, dedicate, close, vacate, pave, install, grade,
14 regrade, plan or replan streets, roads, sidewalks, ways or other
15 places, which it is otherwise empowered to undertake;

16 (4) Plan or replan, zone or rezone any parcel of land within
17 the jurisdiction of the public body or make exceptions from
18 building regulations and ordinances if such functions are of the
19 character which the public body is otherwise empowered to
20 perform;

21 (5) Cause administrative and other services to be furnished
22 for the special infrastructure project of the character which the
23 public body is otherwise empowered to undertake or furnish for
24 the same or other purposes;

25 (6) Incur the entire expense of any public improvements
26 made by the public body in exercising the powers granted in
27 this section;

28 (7) Do any and all things necessary or convenient to aid and
29 cooperatein the planning or carrying out of a special infrastruc-
30 ture project that is, in whole or in part, located in its jurisdic-
31 tion;

32 (8) Lend, grant or contribute funds to a county commission
33 for purposes of a special infrastructure project; and

34 (9) Employ any funds belonging to or within the control of
35 the public body, including funds derived from the sale or
36 furnishing of property, service, or facilities to a county
37 commission for a special infrastructure project, in the purchase
38 ofthe bonds or other obligations of a county commission issued
39 under this article and, as the holder of such bonds or other
40 obligations, exercise the rights connected therewith.

§7-20-21. Relocation of public utility lines or facilities to accom-
modate special infrastructure project.
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(a) In the event a county commission determines that any
public utility line or facility located upon, across or under any
portion of a street, avenue, highway, road or other public place
or way shall be temporarily or permanently readjusted,
removed, relocated, changed in grade or otherwise altered (each
and all hereinafter for convenience referred to as “relocation’)
in order to accommodate any infrastructure project undertaken
pursuant to the provisions of this article, the cost of the
relocation shall be borne by the county commission.

(b) For purposes of this section, the term “cost of reloca-
tion” shall include the entire amount paid by such utility,
exclusive of any right-of-way costs incurred by such utility,
properly attributable to such relocation after deducting
therefrom any increase in the value of the new line or facility
and salvage derived from the old line or facility.

(c) The cost of relocating utility lines or facilities, as
defined herein, in connection with any special infrastructure
project is hereby declared to be a cost of the project.

§7-20-22. Special infrastructure projects financed by service fee

AN N B W -
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considered to be public improvements subject to
prevailing wage, local labor preference and
competitive bid requirements.

(a) Any special infrastructure project acquired, constructed
or financed, in whole or in part, by service fees imposed by a
county commission under section twelve of this article shall be
considered to be a “public improvement” within the meaning of
the provisions of articles one-c and five-a, chapter twenty-one
of this code.

(b) The county commission shall, except as provided in
subsection (c) of this section, solicit or require solicitation of
competitive bids and require the payment of prevailing wage
rates as provided in article five-a, chapter twenty-one of this
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11 code and compliance with article one-c of said chapter for any
12 special infrastructure project funded pursuant to section twelve
13 of this article exceeding twenty-five thousand dollars in total
14 cost.

15 (c) Follo{ving the solicitation of the bids, the construction
16 contract shall be awarded to the lowest qualified responsible
17 bidder, who shall furnish a sufficient performance and payment
18 bond: Provided, That the county commission or other person
19 soliciting the bids may reject all bids and solicitnew bids on the
20 project.

21 (d) No officer or employee of this state or of any public
22 agency, public authority, public corporation or other public
23 entity and no person acting or purporting to act on behalf of
24 such officer or employee or public entity shall require that any
25 performance bond, payment bond or bid bond required or
26 permitted by this section be obtained from any particular surety
27 company, agent, broker or producer.

28 (e) This section does not:

29 (1) Apply to work performed on construction projects not
30 exceeding a total cost of fifty thousand dollars by regular
31 full-timeemployees of the county commission: Provided, That
32 no more than fifty thousand dollars shall be expended on an
33 individual project in a single location in a twelve-month period;

34 (2) Prevent students enrolled in vocational educational
35 schools from being used in construction or repair projects when
36 such use is a part of the students’ training program;

37 (3) Apply toemergency repairs to building components and
38 systems: Provided, That the term “emergency repairs” means
39 repairs that, if not made immediately, will seriously impair the
40 use of the building components and systems or cause danger to
41 those persons using the building components and systems; or
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(4) Apply to any situation where the county commission
comes to an agreement with volunteers, or a volunteer group,
by which the county commission will provide construction or
repair materials, architectural, engineering, technical or any
other professional services and the volunteers will provide the
necessary labor without charge to, or liability upon, the county
commission: Provided, That the total cost of the construction or
repair projects does not exceed fifty thousand dollars.

§7-20-23. Excess funds; termination of service fee.
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(a) When revenue bonds have been issued as provided in
this article and the amount of service fees imposed pursuant to
section twelve of this article and collected by the sheriff, less
costs of administration, collection and enforcement, exceeds the
amount needed to pay project costs and annual debt service,
including the finding of required debt service and maintenance
reserves, the additional amount shall be set aside in a separate
fund and used to retire some or all of the outstanding revenue
bonds before their maturity date.

(b) Once the revenue bonds issued as provided in this
article are no longer outstanding or the county commission
determines that sufficient reserves have been or will be
accumulated as of a specified date to pay all future debt service
on the outstanding bonds, the service fee to payable services on
a subsequent issue of revenue bonds imposed pursuant to
section twelve of this article may not be imposed or collected
for subsequent weeks after that date. Termination of the service
fee as provided in this section shall not bar or otherwise prevent
the county commission from collecting service fees that
accrued before the termination date.

§7-20-24. Severability.

1
2

If any section, clause, provision or portion of this article
shall be held to be invalid or unconstitutional by any court of
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3 competent jurisdiction, such holding shall not affect any other
4 section, clause or provision of this article which is not in and of
S itself unconstitutional.

CHAPTER 149

(Com. Sub. for S. B. 47 — By Senators Prezioso, White and Foster)

[Passed March 9, 2006; in effect September 1, 2006.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact §8A-11-1 of the Code of West
Virginia, 1931, as amended, relating to factory-built homes;
updating compliance documentation for evidence in a court case;
clarifying regulation by local governments; and requiring
construction and installation to comply with federal regulations
and applicable law.

Be it enacted by the Legislature of West Virginia:

That §8A-11-1 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 11. SPECIAL PROVISIONS.

§8A-11-1. Standards for factory-built homes.

(a) Notwithstanding any existing provisions of law,
municipal or county ordinance or state building code, the
standards for factory-built homes, housing prototypes, subsys-
tems, materials and components certified as acceptable by the
federal Department of Housing and Urban Development are
considered acceptable and are approved for use in housing
construction in this state.

N O N R W
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8 (b) Appropriate building code compliance documentation

9 attached to a factory-built home shall constitute prima facie
10 evidence that the products or materials contained therein are
11 acceptable.

12 (c) A governing body of a municipality or a county, when
13 enacting residential design standards for the purposes of
14 regulating the subdivision, development and use of land, shall
15 uniformly apply such design standards and associated review
16 and permitting procedures for factory-built and other single-
17 family constructed homes.

18 (d) Factory-built homes, like other types of homes, shall be
19 constructed and installed in conformity with the requirements
20 of44 C. F. R. §60.3(1976) and any applicable statute or rule
21 relating to building in a flood zone.

CHAPTER 150

(S. B. 539 — By Senators Kessler, Dempsey, Fanning,
Foster, Hunter, Jenkins, Minard, Oliverio, White,
Barnes, Deem, Harrison and Lanham)

[Passed February 13, 2006; in effect from passage]
[Approved by the Governor on February 21, 2006.]

AN ACT to amend and reenact §22A-1-3 of the Code of West
Virginia, 1931, as amended, relating to increasing the profes-
sional qualifications required for the position of Director of the
office of Miners’ Health, Safety and Training.

Be it enacted by the Legislature of West Virginia:
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That §22A-1-3 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 1. OFFICE OF MINERS’ HEALTH, SAFETY AND TRAINING;
ADMINISTRATION; ENFORCEMENT.

*§22A-1-3. Director of the Office of Miners’ Health, Safety and
Training.

1 (a) The Director of the Office of Miners’ Health, Safety and
2 Training is responsible for surface and underground safety
3 inspections of coal mines and the administration of the office of
4 Miners’ Health, Safety and Training.

5 (b) The director is the chief executive officer of the office.

6 Subject to provisions of law, he or she shall organize the office

7 into those offices, sections, agencies and other units of activity

8 found by the director to be desirable for the orderly, efficient

9 and economical administration of the office. The director may
10 appoint any other employees needed for the operation of the
11 office and may prescribe their powers and duties and fix their
12 compensation within amounts appropriated.

13 (c) The director shall be appointed by the Governor, by and
14 with the advice and consent of the Senate, and shall serve at the
15 will and pleasure of the Governor.

16 (d) The Director of the Office of Miners’ Health, Safety and
17 Training shall be a citizen of West Virginia, shall be a compe-
18 tent person of good repute and temperate habits with a demon-
19 stratedinterest and five years’ education, training or experience
20 inunderground coal mining safety and shall have at least three
21 yearsofexperience in a position of responsibility in at least one
22 discipline relating to the duties and responsibilities for which
23 the director will be responsible upon assumption of the office
24 of director. Special reference shall be given to his or her

* CLERK’S NOTE: This section was also amended by H. B. 4596 (Chapter 151),
which passed subsequent to this act.
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administrative experience and ability. The director shall devote
all of his or her time to the duties of the position of director and
shall not be directly interested financially in any mine in this or
any other state nor shall the director, either directly or indi-
rectly, be a majority owner of, or have control of or a control-
ling interest in, a mine in this or any other state. The director
shall not be a candidate for or hold any other public office, shall
not be a member of any political party committee and shall
immediately forfeit and vacate his or her office as director in
the event he or she becomes a candidate for or accepts appoint-
ment to any other public office or political party committee.

(e) The director shall be allowed and paid necessary
expenses incident to the performance of his or her official
duties. Prior to the assumption of his or her official duties, the
director shall take the oath required of public officials pre-
scribed by section five, article IV of the Constitution of West
Virginia and shall execute a bond, with surety approved by the
Governor, in the penal sum of ten thousand dollars. The
executed oath and bond shall be filed in the office of the
Secretary of State. Premiums on the bond shall be paid from
office funds.

CHAPTER 151

(Com. Sub. for H. B. 4596 — By Mr. Speaker,
Mr. Kiss, and Delegate Trump)
[By Request of the Executive]

{Passed March 10, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 28, 2006.]

AN ACT to amend and reenact §22A-1-3 of the Code of West

Virginia, 1931, as amended, relating to the director of the Office
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of Miners’ Health, Safety and Training; providing the Secretary
of the Department of Commerce as interim director; revising
qualifications for the director; providing for appointment of an
acting director; and establishing minimum qualifications for the
acting director.

Be it enacted by the Legislature of West Virginia:

That §22A-1-3 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 1. OFFICE OF MINERS’ HEALTH, SAFETY AND TRAINING;
ADMINISTRATION; ENFORCEMENT.

*§22A-1-3. Director of the Office of Miners’ Health, Safety and
Training.

1 (a) The Director of the Office of Miners’ Health, Safety and
2 Training is responsible for surface and underground safety
3 inspections of coal mines and the administration of the Office
4 of Miners’ Health, Safety and Training.

5 (b) The director is the chief executive officer of the office.

6 Subject to provisions of law, he or she shall organize the office

7 into those offices, sections, agencies and other units of activity

8 found by the director to be desirable for the orderly, efficient

9 and economical administration of the office. The director may
10 appoint any other employees needed for the operation of the
11 office and may prescribe their powers and duties and fix their
12 compensation within amounts appropriated.

13 (c) The director shall be appointed by the Governor, by and
14 with the advice and consent of the Senate, and shall serve at the
15 will and pleasure of the Governor.

* CLERK’S NOTE: This section was also amended by S. B. 539 (Chapter 150), which
passed prior to this act.
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(d) The Director of the Office of Miners’ Health, Safety and
Training shall be a citizen of West Virginia, shall be a compe-
tent person of good repute and temperate habits with a demon-
strated interest and five years’ education or training in under-
ground mining safety, and three years’ experience in under-
ground mining and shall have at least three years of experience
in a position of responsibility in at least one discipline relating
to the duties and responsibilities for which the director will be
responsible upon assumption of the office of director. Special
reference shall be given to his or her administrative experience
andability. The director shall devote all of his or her time to the
duties of the position of director and shall not be directly
interested financially in any mine in this or any other state nor
shall the director, either directly or indirectly, be a majority
owner of, or have control of or a controlling interest in, a mine
in this or any other state. The director shall not be a candidate
for or hold any other public office, shall not be a member of any
political party committee and shall immediately forfeit and
vacate his or her office as director in the event he or she
becomes a candidate for or accepts appointment to any other
public office or political party committee: Provided, That, in
the event of a vacancy in the position of director, the Governor
may fill the director’s position on an interim basis by appoint-
ing an acting director to exercise the powers of the director. The
acting director shall be a citizen of West Virginia, shall be a
competent person of good repute and temperate habits with a
demonstrated interest and five years’ education, training or
experience in underground coal mining safety and shall have at
least three years of experience in a position of responsibility in
at least one discipline relating to the duties and responsibilities
for which the acting director will be responsible during his or
her interim service in the office of director. The interim service
appointment can not last for more than one year, after which a
permanent director must be appointed.

(e) The director shall be allowed and paid necessary
expenses incident to the performance of his or her official
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duties. Prior to the assumption of his or her official duties, the
director shall take the oath required of public officials pre-
scribed by section five, article IV of the Constitution of West
Virginia and shall execute a bond, with surety approved by the
Governor, in the penal sum of ten thousand dollars. The
executed oath and bond shall be filed in the Office of the
Secretary of State. Premiums on the bond shall be paid from
office funds.

CHAPTER 152

(Com. Sub. for S. B. 439 — By Senators McKenzie and Bowman)

AN

[Passed March 10, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 5, 2006.]

ACT to amend and reenact §24C-1-3 and §24C-1-5 of the Code
of West Virginia, 1931, as amended, all relating to duties of
operators of an underground facility; strengthening the one-call
system requirements for persons excavating or performing
demolition work in the vicinity of underground facilities by
increasing the number of emergency response agencies to be
notified in the event of resulting damage; defining emergencies;
and providing criminal penalties for violating certain duties and
responsibilities imposed in said article.

Be it enacted by the Legislature of West Virginia:

That §24C-1-3 and §24C-1-5 of the Code of West Virginia, 1931,

as amended, be amended and reenacted, all to read as follows:

ARTICLE 1. ONE-CALL SYSTEM.
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§24C-1-3. Duties and responsibilities of operators of underground facilities; failure

of operator to comply.

§24C-1-5. Duties and responsibilities of excavators; failure of excavator to comply;

civil penalties.

§24C-1-3. Duties and responsibilities of operators of underground
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facilities; failure of operator to comply.

(a) Each operator of an underground facility in this state,
except any privately owned public water utility regulated by the
Public Service Commission, any state agency, any municipality
or county, or any municipal or county agency, shall be a
member of a one-call system for the area in which the under-
ground facility is located. Privately owned public water utilities
regulated by the Public Service Commission, state agencies,
municipalities and counties and municipal and county agencies
may be voluntary members of such a one-call system.

(b) Each member shall provide the following information
to the one-call system on forms developed and provided for that
purpose by the one-call system:

(1) The name of the member;

(2) The geographic location of the member’s underground
facilities as prescribed by the one-call system; and

(3) The member’s office address and telephone number to
which inquiries may be directed as to the locations of the
operator’s underground facilities.

(c) Each member shall revise in writing the information
required by subsection (b) of this section as soon as reasonably
practicable, but not to exceed one hundred eighty days, after
any change.

(d) Within forty-eight hours, excluding Saturdays, Sundays
and legal federal or state holidays, after receipt of a notification
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25 by the one-call system from an excavator of a specific area
26 whereexcavation or demolition will be performed, the operator
27 of underground facilities shall:

28 (1) Respond to such notification by providing to the
29 excavator the approximate location, within two feethorizontally
30 from the outside walls of such facilities, and type of under-
31 ground facilities at the site; and

32 (2) Use the color code prescribed in section six of this
33 article when providing temporary marking of the approximate
34 location of underground facilities; or

35 (3) Notify the excavator that the operator did not leave a
36 temporary marking of the location of underground facilities
37 because there are no lines in the area of the proposed excava-
38 tion or demolition.

39 (e) Failure of an operator who is required to be a member
40 tocomply with the provisions of this article may not prevent the
41 excavator from proceeding but shall bar the operator from
42 recovery of any costs associated with damage to its under-
43 groundfacilitiesresulting from such failure, except for damage
44  caused by the willful or intentional act of the excavator.

45 (f) Notwithstanding the provisions of subsection (e) of this
46 section, a member is not barred from recovery under said
47 subsection for failure to comply with subdivision (1), subsec-
48 tion (d) of this section, but shall have his or her right to recover,
49 if any, determined by common law, if the operator responded to
50 one-call notification in a timely manner, but was unable to
51 accurately locate lines because such lines were nonmetallic and
52 had no locating wire or other marker.

§24C-1-5. Duties and responsibilities of excavators; failure of
excavator to comply; civil penalties.
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(a) Except as provided in section seven of this article, any
person who intends to perform excavation or demolition work
shall:

(1) Not less than forty-eight hours, excluding Saturdays,
Sundays and federal or state legal holidays, nor more than ten
work days prior to the beginning of such work, notify the one-
call system of the intended excavation or demolition and
provide the following information:

(A) Name of the individual making the notification;
(B) Company name;

(C) Telephone number;

(D) Company address;

(E) Work site location; including county, nearest city or
town, streetlocation, nearest cross street and landmarks or other
location information;

(F) Work to be performed;
(G) Whether or not use of explosives is planned;

(H) Name and telephone number of individual to contact;
and

@ Stafting date and time;

(2) Notify the one-call system not less than twenty-four
hours, excluding Saturdays, Sundays and federal or state legal
holidays, in advance of any change in the starting date or time
of the intended work; and

(3) Instruct each equipment operator involved in the
intended work:
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27 (A) To perform all excavation or demolition work in such
28 a manner as to avoid damage to underground facilities in the
29  vicinity of the intended work site, including hand digging, when
30 necessary;

31 (B) To report immediately any break or leak in under-
32 ground facilities, or any dent, gouge, groove or other damage to
33 such facilities, made or discovered in the course of the excava-
34 tion or demolition and to allow the operator a reasonable time
35 to accomplish necessary repairs before continuing the excava-
36 tion or demolition in the immediate area of such facilities;

37 (C) To immediately alert the public at or near the work site
38 astoanyemergency created or discovered at or near such work
39 site;

40 (D) (1) To report immediately to the appropriate medical,
41 law-enforcement and fire prevention authorities any break or
42 leak in underground facilities, or any dent, gouge, groove or
43 other damage to such facilities, made or in the course of the
44 excavation or demolition which creates an “emergency’ as
45 defined in subdivision (1), subsection (c), section two of this
46 article. For purposes of this subdivision, an excavator calling
47 the “911" emergency telephone number satisfies this require-
48 ment; or

49 (ii) Tonotify the one-callsystem, within twenty-four hours,
50 of any break or leak in underground facilities, or any dent,
51 gouge, groove or other damage to such facilities, made or in the
52 course of the excavation or demolition which does not create an
53 “emergency” as defined in subdivision (1), subsection (c),
54 section two of this article.

55 (E) To maintain a clearance between each underground
56 facility and the cutting edge or point of any powered equip-
57 ment, taking into account the known limit of control of such
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cutting edge or point, as may be reasonably necessary for the
protection of such facility;

(F) To protect and preserve markers, stakes and other
designations identifying the location of underground facilities
at the work site; and

(G) To provide such support for underground facilities in
the location of the work site, including during backfilling
operations, as may be reasonably necessary for the protection
of such facilities. Temporary support and backfill shall provide
support for such facilities at least equivalent to the previously
existing support.

(b) If any underground facility is damaged by a person who
has failed to comply with any provision of this section, that
person is liable to the operator of the underground facility for
the total cost to repair the damage in an amount equal to that as
is normally computed by the operator, provided that the
operator:

(1) Is a member of the one-call system covering the area in
which the damage to the facility takes place; and

(2) Upon receiving the proper notice in accordance with
this article, has complied with the provisions of section three of
this article: Provided, That a member is not barred from
recovering costs solely for his or her own failure to comply
with subdivision (1), subsection (d) of said section, but shall
have his or her right to recover, if any, determined by common
law, if the conditions of subsection (f) of said section are met.

The liability of such person for such damage is not limited
by reason of this article.

(c) If any excavation or demolition causes damage to any
underground facilities owned by an operator who is not required
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to be a member of a one-call system and who 1s not a member
of such a system at the time of damage, the liability of the
person causing damage shall be determined solely by applicable
principles of common law.

(d) If any excavation or demolition causes damage to any
other person or property, the liability of the person causing
damage shall be determined solely by applicable principles of
common law.

(e) Any person who fails to notify the one-call system prior
to performing any excavation or demolition, or fails to follow
the reporting provisions of this section, or who violates any
other provision of this section, shall be guilty of a misdemeanor
and, upon conviction thereof, shall be fined not more than five
thousand dollars.

(f) Nothing in this chapter may be construed to restrict or
expand the rights, duties and liabilities provided in common law
or by other provisions of this code of an operator who is not
required to be a member of a one-call system and who is not a
member of such a system.

CHAPTER 153

(Com. Sub. for H. B. 4023 — By Delegates Brown, Amores,
Caputo, Hartman, Hrutkay and Rick Thompson)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact §21-5C-2 of the Code of West
Virginia, 1931, as amended, relating to increasing the state
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minimum and training wage; linking the state minimum and
training wage to the federal minimum and training wage; making
all departments and agencies of the State of West Virginia subject
to the minimum wage established in this section regardless of
federal law; and providing the minimum wage will not fall below
the federal minimum wage.

Be it enacted by the Legislature of West Virginia:

That §21-5C-2 of the Code of West Virginia, 1931, as amended,

be amended and reenacted to read as follows:

ARTICLE 5C. MINIMUM WAGE AND MAXIMUM HOURS STANDARDS.

§21-5C-2. Minimum wages.
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(a) Minimum wage:

(1) After the thirtieth day of June, two thousand six, every
employer shall pay to each of his or her employees wages at a
rate not less than five dollars and eighty-five cents per hour.

(2) After the thirtieth day of June, two thousand seven,
every employer shall pay to each of his or her employees wages
at a rate not less than six dollars and fifty-five cents per hour.

(3) After the thirtieth day of June, two thousand eight, every
employer shall pay to each of his or her employees wages at a
rate not less than seven dollars and twenty-five cents per hour.

(4) At such time as the federal minimum hourly wage as
prescribed by 29 U.S.C. § 206(a)(1) is equal to or greater than
the wage rate prescribed in subdivision (3) of this subsection,
every employer shall pay to each of his or her employees wages
at a rate of not less than the federal minimum hourly wage as
prescribed by 29 U.S.C. § 206(a)(1). The minimum wage rates
required under this subparagraph shall be thereafter adjusted in
accordance with adjustments made in the federal minimum
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19 hourly rate. The adoption of the federal minimum wage
20 provided by thissubdivision includes only the federal minimum
21 hourly rate prescribed in 29 U.S.C. § 206(a)(1) and does not
22 include other wage rates, or conditions, exclusions, or excep-
23 tions to the federal minimum hourly wage rate. In addition,
24 adoption of the federal minimum hourly wage rate does not
25 extend or modify the scope or coverage of the minimum wage
26 rate required under this subdivision.

27 (b) Training wage:

28 (1) Notwithstanding the provisions set forth in subsection
29 (a) of this section to the contrary, an employer may pay an
30 employee first hired after the thirtieth day of June, two thou-
31 sand six, a subminimum training wage not less than five dollars
32 and fifteen cents per hour.

33 (2) An employer may not pay the subminimum training
34 wage set forth in subdivision (1) of this subsection to any
35 individual:

36 (i) Who has attained or attains while an employee of the
37 employer, the age of twenty years; or

38 (11) For a cumulative period of not more than ninety days
39 per employee: Provided, That if any business has not been in
40 operation for more than ninety days at the time the employer
41 hired the employee, the employer may pay the employee the
42 subminimum training wage set forth in subdivision (1) of this
43 subsection for an additional period not to exceed ninety days.

44 (3) At such time as the federal subminimum training wage
45 as prescribed by 29 U.S.C. § 206(g)(1) is equal to or greater
46 than the wage rate prescribed in subdivision (1) of this
47 subsection, every employer shall pay to each of his or her
48 employees wages at arate of not less than the federal minimum
49 hourly wage as prescribed by 29 U.S.C. § 206(g)(1). The
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minimum wagerates required under this subparagraph shall be
thereafter adjusted in accordance with adjustments made in the
federal minimum hourly rate. The adoption of the federal
minimum wage provided by this subdivision includes only the
federal minimum hourly rate prescribed in 29 U.S.C. §
206(g)(1) and does not include other wage rates, or conditions,
exclusions, or exceptions to the federal minimum hourly wage
rate. In addition, adoption of the federal minimum hourly wage
rate does not extend or modify the scope or coverage of the
minimum wage rate required under this subdivision.

(c) Notwithstanding any provision or definition to the
contrary, the wages established pursuant to this section shall be
applicable to all individuals employed by the State of West
Virginia, its agencies, and departments, regardless if such
employee or employer are subject to any federal act relating to
minimum wage: Provided, That at no time shall the minimum
wage established pursuant to this section fall below the federal
minimum hourly wage as prescribed by 29 U. S. C. §206(a)(1).

@

CHAPTER 154

{Com. Sub. for S. B. 247 — By Senators Tombilin,
Mr. President, and Sprouse)
[By Request of the Executive]

[Passed January 23, 2006; in effect from passage.]
[Approved by the Governor on January 26, 2006.]

AN ACT torepeal §22A-2-69 of the Code of West Virginia, 1931, as

amended; to amend said code by adding thereto a new article,
designated §15-5B-1, §15-5B-2, §15-5B-3, §15-5B-4 and §15-
5B-5; to amend and reenact §22A-2-55 and §22A-2-66 of said
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code; and to amend said code by adding thereto a new section,
designated §24-6-14, all relating to mine and industrial emergen-
cies; creating the Mine and Industrial Accident Rapid Response
System; providing requirements for protective equipment in
underground mines; providing for criminal penalties for the
unauthorized removal of or tampering with certain protective
equipment; defining certain terms; providing for notification
requirements in the event of an accident in or about any mine and
imposing a civil administrative penalty for the failure to comply
with such notification requirements; providing rule-making
authority; and clarifying the responsibilities of county answering
points.

Be it enacted by the Legislature of West Virginia:

That §22A-2-69 of the Code of West Virginia, 1931, as amended,
be repealed; that said code be amended by adding thereto a new
article, designated §15-5B-1, §15-5B-2, §15-5B-3, §15-5B-4 and
§15-5B-5; that §22A-2-55 and §22A-2-66 of said code be amended
and reenacted; and that said code be amended by adding thereto a new
section, designated §24-6-14, all to read as follows:

Chapter
1S. Public Safety.
22A. Miners’ Health, Safety and Training.
24. Public Service Commission.

CHAPTER 15. PUBLIC SAFETY.

ARTICLE 5B. MINE AND INDUSTRIAL ACCIDENT RAPID RESPONSE
SYSTEM.

§15-5B-1. Legislative purpose; Mine and Industrial Accident Rapid Response
System created.

§15-5B-2. Mine and industrial accident emergency operations center.

§15-5B-3. Emergency mine response.

§15-5B-4. Study of other industrial emergencies.

§15-5B-5. Rule-making authority.
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§15-5B-1. Legislative purpose; Mine and Industrial Accident
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Rapid Response System created.

(a) The Legislature finds that the health and safety of
persons working in and around the mining industry and other
industries is of paramount concern to the people of West
Virginia and that deaths and serious injuries resulting from
dangerous working conditions cause grief and suffering to
workers and their families. The Legislature further finds that
there is an urgent need to provide more effective means and
measures for improving emergency response and communica-
tions for dealing with mine and industrial accidents. The
Legislature declares that it is in the best interest of the citizens
of West Virginia to designate an emergency telephone number
for mining or industrial personnel to initiate a rapid emergency
response to any mine or industrial accident. Provision of a
single, primary emergency number through which emergency
services can be quickly and efficiently obtained and through
which the response of various state agencies charged by law
with responding to mine and industrial emergencies can be
coordinated will significantly contribute to the publicgood. The
Mine and Industrial Accident Rapid Response System will
provide a vital resource to the citizens of West Virginia by
providing a critical connection between the Director of the
Office of Miners’ Health, Safety and Training, the Division of
Homeland Security and Emergency Management, local and
regional emergency services organizations and other responsi-
ble agencies.

(b) The Mine and Industrial Accident Rapid Response
System is hereby created and shall consist of:

(1) The Mine and Industrial Accident Emergency Opera-
tions Center established in section two of this article; and
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30 (2) The 24-hour-a-day statewide telephone number
31 established by the Director of the Division of Homeland
32 Security and Emergency Management.

§15-5B-2. Mine and industrial accident emergency operations
center.

(a) The Director of the Division of Homeland Security and
Emergency Management, working in conjunction with the
Office of Miners’ Health, Safety and Training, shall maintain
the Mine and Industrial Accident Emergency Operations
Center, which shall be the official and primary state govern-
ment 24-hour-a-day communications center for dealing with
mine and industrial accidents.
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(b) The emergency operations center shall be operated

9 twenty-four hours a day, seven days a week by emergency
10 service personnel employed by the director to provide emer-
11 gency assistance and coordination to mine and industrial
12 accidents or emergencies.

13 (c) The emergency operations center shall be readily
14 accessible twenty-four hours a day at a statewide telephone
15 number established and designated by the director.

§15-5B-3. Emergency mine response.

1 (a) To assist the Division of Homeland Security and
2 Emergency Management in implementing and operating the
3 Mine and Industrial Accident Rapid Response System, the
4 Office of Miners’ Health, Safety and Training shall, on a
5 quarterly basis, provide the emergency operations center with
6 amine emergency contact list. In the event of any change in the
7 information contained in the mine emergency contact list, such
8 changes shall be provided immediately to the emergency
9 operations center. The mine emergency contact list shall
10 include the following information:
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(1) The names and telephone numbers of the Director of the
Office of Miners’ Health, Safety and Training, or his or her
designee, including at least one telephone number at which the
Director or designee may be reached at any time;

(2) The names and telephone numbers of all district mine
inspectors, including at least one telephone number for each
inspector at which each inspector may be reached at any time;

(3) A currentlisting of all regional offices or districts of the
Office of Miners’ Health, Safety and Training, including a
detailed description of the geographical areas served by each
regional office or district; and

(4) The names, locations and telephone numbers of all mine
rescue stations, including at least one telephone number for
each station that may be called twenty-four hours a day and a
listing of all mines that each mine rescue station serves in
accordance with the provisions of section thirty-five, article
one, chapter twenty-two-a of this code.

(b) Upon the receipt of an emergency call regarding any
accident, as defined in section sixty-six, article two, chapter
twenty-two-a of this code, in or about any mine, the emergency
operations center shall immediately notify:

(1) The Director of the Office of Miners’ Health, Safety and
Training or his or her designee;

(2) The district mine inspector assigned to the district or
region in which the accident occurred; and

(3) Local emergency service personnel in the area in which
the accident occurred.

(c) The director or his or her designee shall determine the
necessity for and contact all mine rescue stations that provide
rescue coverage to the mine in question.
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41 (d) In the event that an emergency call regarding any
42 accident, as defined in section sixty-six, article two, chapter
43 twenty-two-a of this code, in or about any mine, is initially
44 received by a county answering point, as defined in article six,
45 chapter twenty-four of this code, the call shall be immediately
46 forwarded to the Mine and Industrial Accident Emergency
47 Operations Center.

48 (e) Nothing in this section shall be construed to relieve an
49 operator, as defined in section two, article one, chapter twenty-
50 two-aofthis code, from any reporting or notification obligation
51 under federal law.

52 (f) The Mine and Industrial Accident Rapid Response
53 System and the emergency operations center are designed and
54 intended to provide communications assistance to emergency
55 responders and other responsible persons. Nothing in this
56 section shall be construed to conflict with the responsibility and
57 authority of an operator to provide mine rescue coverage in
58 accordance with the provisions of section thirty-five, article
59 one, chapter twenty-two-a of this code or the authority of the
60 Director of the Office of Miners’ Health, Safety and Training
61 to assign mine rescue teams under the provisions of subsection
62 (d) of said section or to exercise any otherauthority provided in
63 chapter twenty-two-a of this code.

§15-5B-4. Study of other industrial emergencies.

1 The Director of the Division of Homeland Security and
2 Emergency Management shall immediately cause a study to be
3 conducted to determine the feasibility of providing emergency
4 coverage to other industrial, manufacturing, chemical or other
5 emergencies through the Mine and Industrial Accident Rapid
6 Response System. On or before the first day of November, two
7 thousand six, the director shall submit a report to the Governor,
8 the President of the Senate and the Speaker of the House of
9 Delegates setting forth the findings of his or her study and
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10
11

recommendations forlegislationconsistent with the purposes of
this article.

§15-5B-5. Rule-making authority.
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The Director of the Division of Homeland Security and
Emergency Management shall propose emergency and
legislative rules for promulgation in accordance with article
three, chapter twenty-nine-a of this code regarding the imple-
mentation and administration of the Mine and Industrial
Accident Rapid Response System. The requirements of this
article enacted during the regular session of the Legislature in
January, two thousand six, shall not be implemented until the
emergency rule authorized herein has been approved.

CHAPTER 22A. MINERS’ HEALTH,
SAFETY AND TRAINING.

ARTICLE 2. UNDERGROUND MINES.

§22A-2-55. Protective equipment and clothing.
§22A-2-66. Accident; notice; investigation by Office of Miners’ Health, Safety and

Training.

§22A-2-55. Protective equipment and clothing.

1
2
3
4

9]

10

(a) Welders and helpers shall use proper shields or goggles
to protect their eyes. All employees shall have approved
goggles or shields and use the same where there is a hazard
from flying particles or other eye hazards.

(b) Employees engaged in haulage operations and all other
persons employed around moving equipment on the surface and
underground shall wear snug-fitting clothing.

(c) Protective gloves shall be worn when material which
may injure hands is handled, but gloves with gauntleted cuffs
shall not be worn around moving equipment.
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11 (d) Safety hats and safety-toed shoes shall be worn by all
12 persons while in or around a mine: Provided, That metatarsal
13 guards are not required to be worn by persons when working in
14 those areas of underground mine workings which average less
15 than forty-eight inches in height as measured from the floor to
16 the roof of the underground mine workings.

17 (e) Approved eye protection shall be worn by all persons
18 while being transported in open-type man trips.

19 ()(1) A self-contained self-rescue device approved by the
20 Director shall be worn by each person underground or kept
21 within his immediate reach and the device shall be provided by
22 the operator. The self-contained self-rescue device shall be
23 adequate to protect a miner for one hour or longer. Each
24  operator shall train each miner in the use of such device and
25 refresher training courses for all underground employees shall
26 be held during each calendar year.

27 (2) In addition to the requirements of subdivision (1) of this
28 subsection, the operator shall also provide caches of additional
29 self-contained self-rescue devices throughout the mine in
30 accordance with a plan approved by the director. Each addi-
31 tional self-contained self-rescue device shall be adequate to
32 protect a miner for one hour or longer. The total number of
33 additional self-contained self-rescue devices, the total number
34 of storage caches and the placement of each cache throughout
35 the mine shall be established by rule pursuant to subsection (i)
36 of this section. Intrinsically safe battery-powered strobe lights
37 shall be affixed to each cache and shall be capable of automatic
38 activation in the event of an emergency. A luminescent sign
39 with the words “SELF-CONTAINED SELF-RESCUER” or
40 “SELF-CONTAINED SELF-RESCUERS” shall be conspicu-
41 ouslyposted at each cache and luminescent direction signs shall
42 be posted leading to each cache. Lifeline cords or other similar
43 device, with reflective material at 25-foot intervals, shall be
44 attached to each cache from the last open crosscut to the
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surface. The operator shall conduct weekly inspections of each
cache, the affixed strobe lights and each lifeline cord or other
similar device to ensure operability.

(3) Any person that, without the authorization of the
operator or the director, knowingly removes or attempts to
remove any self-contained self-rescue device or battery-
powered strobe light from the mine or mine site with the intent
to permanently deprive the operator of the device or light or
knowingly tampers with or attempts to tamper with such device
or light shall be guilty of a felony and, upon conviction thereof,
shall be imprisoned in a state correctional facility for not less
than one year nor more than ten years or fined not less than ten
thousand dollars nor more than one hundred thousand dollars,
or both.

(g)(1) A wireless emergency communication device
approved by the director and provided by the operator shall be
worn by each person underground. The wireless emergency
communication device shall, at a minimum, be capable of
receiving emergency communications from the surface at any
location throughout the mine. Each operator shall train each
miner in the use of the device and provide refresher training
courses for all underground employees during each calendar
year. The operator shall install in or around the mine any and all
equipment necessary to transmit emergency communications
from the surface to each wireless emergency communication
device at any location throughout the mine.

(2) Any person that, without the authorization of the
operator or the director, knowingly removes or attempts to
remove any wireless emergency communication device or
related equipment, from the mine or mine site with the intent to
permanently deprive the operator of the device or equipment or
knowingly tampers with or attempts to tamper with the device
or equipment shall be guilty of a felony and, upon conviction
thereof, shall be imprisoned in a state correctional facility for
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79 notless than one year nor more than ten years or fined not less
80 than ten thousand dollars nor more than one hundred thousand
81 dollars, or both.

82 (h)(1) A wireless tracking device approved by the director
83 and provided by the operator shall be worn by each person
84 underground. In the event of an accident or other emergency,
85 thetracking device shall, at a minimum, be capable of provid-
86 ingreal-time monitoring of the physical location of each person
87 underground: Provided, That no person shall discharge or
88 discriminate against any miner based on information gathered
89 byawireless tracking deviceduring nonemergency monitoring.
90 Each operator shall train each miner in the use of the device and
91 providerefresher training courses for all underground employ-
92 ees during each calendar year. The operator shall install in or
93 around the mine all equipment necessary to provide real-time
94 emergency monitoring of the physical location of each person
95 underground.

96 (2) Any person that, without the authorization of the

97 operator or the director, knowingly removes or attempts to

98 remove any wireless tracking device or related equipment,

99 approved by the director, from a mine or mine site with the
100 intent to permanently deprive the operator of the device or
101 equipment or knowingly tampers with or attempts to tamper
102 with the device or equipment shall be guilty of a felony and,
103  upon conviction thereof, shall be imprisoned in a state correc-
104 tional facility for not less than one year nor more than ten years
105 or fined not less than ten thousand dollars nor more than one
106 hundred thousand dollars, or both.

107 (1) The director may promulgate emergency and legislative
108 rules to implement and enforce this section pursuant to the
109 provisions of article three, chapter twenty-nine-a of this code.

110 (j) The penalties set forth in this article enacted during the
111 regularsession of the Legislature in January, two thousand six,
112 shall become effective the first day of July, two thousand six.
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§22A-2-66. Accident; notice; investigation by Office of Miners’
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Health, Safety and Training.

(a) For the purposes of this section, the term “accident”
means:

(1) The death of an individual at a mine;

(2) An injury to an individual at a mine which has a
reasonable potential to cause death;

(3) The entrapment of an individual;
(4) The unplanned inundation of a mine by a liquid or gas;
(5) The unplanned ignition or explosion of gas or dust;

(6) The unplanned ignition or explosion of a blasting agent
or an explosive;

(7) An unplanned fire in or about a mine not extinguished
within five minutes of ignition;

(8) An unplanned roof fall at or above the anchorage zone
in active workings where roof bolts are in use or an unplanned
roof or rib fall in active workings that impairs ventilation or
impedes passage;

(9) A coal or rock outburst that causes withdrawal of
miners or which disrupts regular mining activity for more than
one hour;

(10) An unstable condition at an impoundment, refuse pile
or culm bank which requires emergency action in order to
prevent failure, or which causes individuals to evacuate an area,
or the failure of an impoundment, refuse pile or culm bank;

(11) Damage to hoisting equipment in a shaft or slope
which endangers an individual or which interferes with use of
the equipment for more than thirty minutes; and
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27 (12) An event at a mine which causes death or bodily injury
28 to an individual not at the mine at the time the event occurs.

29 (b) Whenever any accident occurs in or about any coal mine
30 or the machinery connected therewith, it is the duty of the
31 operator or the mine foreman in charge of the mine to give
32 notice, within fifteen minutes of ascertaining the occurrence of
33 an accident, to the Mine and Industrial Accident Emergency
34 Operations Center at the statewide telephone number estab-
35 lished by the Director of the Division of Homeland Security and
36 Emergency Management pursuant to the provisions of article
37 five-b, chapter fifteen of this code stating the particulars of the
38 accident: Provided, That the operator or the mine foreman in
39 charge of the mine may comply with this notice requirement by
40 immediatelyproviding notice to the appropriate local organiza-
41 tion for emergency services as defined in section eight, article
42 five of said chapter, or the appropriate local emergency
43 telephone system operator as defined in article six, chapter
44 twenty-four of this code: Provided, however, That nothing in
45 this subsection shall be construed to relieve the operator from
46 any reporting or notification requirement under federal law.

47 (c) The Director of the Office of Miners’ Health, Safety and
48 Training shall impose, pursuant to rules authorized in this
49 section, a civil administrative penalty of one hundred thousand
50 dollars on the operator if it is determined that the operator or
51 the mine foremen in charge of the mine failed to give immedi-
52 atenotice asrequiredin thissection: Provided, That the director
53 may waive imposition of the civil administrative penalty at any
54 time if he or she finds that the failure to give immediate notice
55 was caused by circumstances wholly outside the control of the
56 operator.

57 (d) If anyone is killed, the inspector shall immediately go
58 to the scene of the accident and make recommendations and
59 render assistance as he or she may deem necessary for the
60 future safety of the men and investigate the cause of the
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explosion or accident and make a record. He or she shall
preserve the record with the other records in his or her office.
The cost of the investigation records shall be paid by the Office
of Miners’ Health, Safety and Training. A copy shall be
furnished to the operator and other interested parties. To enable
him or her to make an investigation, he or she has the power to
compel the attendance of witnesses and to administer oaths or
affirmations. The director has the right to appear and testify and
to offer any testimony that may be relevant to the questions and
to cross-examine witnesses.

CHAPTER 24. PUBLIC SERVICE COMMISSION.

ARTICLE 6. LOCAL EMERGENCY TELEPHONE SYSTEM.

§24-6-14. Notification of mining accidents.

1
2
3
4
5

Each county answering point that receives a call reporting
an accident in or about any mine shall immediately route the
call to the Mine and Industrial Accident Emergency Operations
Center created pursuant to section two, article five-a, chapter
fifteen of this code.

-

CHAPTER 155

(Com. Sub. for H. B. 4498 — By Delegates Ron Thompson, Beach,

Houston, laquinta, H. White, Marshall and Kominar)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 3, 2006.]

AN ACT to amend and reenact §32A-2-5 of the Code of West

Virginia, 1931, as amended, relating to fees for licensing of
money service businesses.
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Be it enacted by the Legislature of West Virginia:

That §32A-2-5 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 2. CHECKS AND MONEY ORDER SALES, MONEY TRANSMIS-
SION SERVICES, TRANSPORTATION AND CURRENCY
EXCHANGE.

§32A-2-5. Fees.

1 (a) The commissioner shall charge and collect the license
2 application fees, license fees, license renewal fees, and
3 examination fees in amounts reasonable and necessary to defray
4 the cost of administering this article as follows:

(1) For applying for a license, an application and licensing
fee of one thousand dollars, plus twenty dollars for each
location within the state at which the applicant and its autho-
rized delegates are conducting business or propose to conduct
business excepting the applicant’s principal place of business.
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10 (2) For renewal of a license, a fee of two hundred fifty
11 dollars plus twenty dollars for each location within the state at
12 which the licensee and its authorized delegates are conducting
13 business or propose to conduct business excepting the appli-
14 cant’s principal place of business.

15 (3) The total of fees required by subdivisions (1) or (2) of
16 this subsection may not exceed ten thousand dollars for any one
17 application.

18 (4) For a change in address by the licensee of its principal
19 place of business, a fee of one hundred dollars.

20 (5) For failure to timely submit an application of renewal or
21 file audited financial statements required for renewal as set
22 forth in this article, a penalty fee of ten dollars per day for each
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day late, unless an extension of time has been granted or the fee
waived by the commissioner.

(b) Beginning one year after the effective date of this
article, the commissioner may, by rules proposed for legislative
approval in accordance with the provisions of article three,
chapter twenty-nine-a of this code, amend the fees set forth in
this section and in subsection (b), section eleven of this article.

(c) Fees and moneys received and collected under this
article shall be paid into the special revenue accountin the State
Treasury for the Division of Banking established in section
eight, article two, chapter thirty-one-a of this code.

CHAPTER 156

(Com. Sub. for S. B. 492 — By Senator Bailey)

[Passed March 10, 2006; in effect July 1, 2006.]
[Approved by the Governor on April S, 2006.]

ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto a new section, designated §24A-6-7, relating to
providing that indemnity agreements in motor carrier transporta-
tion contracts are void and unenforceable as against public policy;
and effective date.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended

by adding thereto a new section, designated §24A-6-7, to read as
follows:
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ARTICLE 6. DUTIES AND PRIVILEGES OF MOTOR CARRIERS SUBJECT
TO REGULATION OF THE COMMISSION.

§24A-6-7. Indemnity agreement in motor carrier transportation
contracts void.

(a) Notwithstanding any provision of law to the contrary, a
provision, clause, covenant or agreement contained in, collat-
eral to or affecting a motor carrier transportation contract
entered into on or after the first day of July, two thousand six,
that purports to indemnify, defend or hold harmless, or has the
effect of indemnifying, defending or holding harmless, the
promisee from or against any liability for loss or damage
resulting from the negligence or intentional acts or omissions
of the promisee is against the public policy of this state and is
void and unenforceable.
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(b) In this section:

12 (1) “Motor carrier transportation contract” means a
13 contract, agreement or understanding covering:

14 (A) The transportation of property for compensation or hire
15 by the motor carrier;

16 (B) Entrance on property by the motor carrier for the
17 purpose of loading, unloading or transporting property for
18 compensation or hire; or

19 (C) A service incidental to activity described in paragraph
20 (A) or (B), including, but not limited to, storage of property.

21 (2) “Promisee” means the promisee and any agents,
22 employees, servants or independent contractors who are directly
23 responsible to the promisee except for motor carriers party to a
24 motor carrier transportation contract with promisee and such
25 motor carrier’s agents, employees, servants or independent
26 contractors directly responsible to such motor carrier.
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(3) The term “motor carrier transportation contract” shall
not include the Uniform Intermodal Interchange and Facilities
Access Agreement administered by the Intermodal Association
of North America, as that agreement may be amended by the
Intermodal Interchange Executive Committee, or other
agreements providing for the interchange, use or possession of
intermodal chassis, containers or other intermodal equipment.

CHAPTER 157

(S. B. 680 — By Senator McCabe)

[Passed March 10, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2006.]

ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto a new section, designated §24A-6A-15, relating to
granting the Public Service Commission authority and responsi-
bilities under the Single State Registration System and the
Unified Carrier Registration System with regard to motor carriers
operating in interstate commerce.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended

by adding thereto a new section, designated §24A-6A-15, to read as
follows:

ARTICLE 6A. REGISTRATION OF INTERSTATE COMMERCE COMMIS-

SION AUTHORITY AND IDENTIFICATION OF VEHI-
CLES TO BE OPERATED THEREUNDER.

§24A-6A-15. Unified Carrier Registration System.
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(a) The Public Service Commission is designated as the
appropriate state agency to implement and enforce the Unified
Carrier Registration System established by the Federal Unified
Carrier Registration Act of 2005, 49 U. S. C. §14504a, as
amended.
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(b) The commission is authorized to promulgate rules
pursuant to its general rule-making authority, if necessary,
including emergency rules, to implement the federal law and
regulations established under the Unified Carrier Registration
Act of 2005.
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CHAPTER 158

(S. B. 605 — By Senator Plymale)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on March 31, 2006.]

AN ACT to amend and reenact §17A-3-3a of the Code of West
Virginia, 1931, as amended; and to amend and reenact §20-7-12a
of said code, all relating to proof of payment of personal property
taxes as a prerequisite to registration or renewal of a vehicle or
motorboat registration; providing for alternative methods of
verification of tax payment; providing that current year tax receipt
may substitute for previous calendar year tax receipt; and
eliminating the requirement that registrant who renews for two
years furnish two previous calender year receipts.

Be it enacted by the Legislature of West Virginia:

That §17A-3-3a of the Code of West Virginia, 1931, as amended,
be amended and reenacted; and that §20-7-12a of said code be
amended and reenacted, all to read as follows:
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Chapter
17A. Motor Vehicle Administration, Registration, Certificate of Title, and
Antitheft Provisions.
20. Natural Resources.

CHAPTER 17A. MOTOR VEHICLE ADMINISTRATION,
REGISTRATION, CERTIFICATE OF TITLE, AND
ANTITHEFT PROVISIONS.

ARTICLE 3. ORIGINAL AND RENEWAL OF REGISTRATION; ISSUANCE
OF CERTIFICATES OF TITLE.

§17A-3-3a. Payment of personal property taxes and emergency
ambulance fees prerequisite to registration or
renewal; duties of assessors; schedule of automo-
bile values.

(a) Certificates of registration and renewal of registration
of any vehicle or registration plates for any vehicle may not be
issued or furnished by the Division of Motor Vehicles, or any
other officer charged with the duty, unless the applicant for the
certificate or registration plate, except an applicantexempt from
payment of registration fees under section eight, article ten of
this chapter, has furnished the receipt provided in this section
or the division has received verification by electronic means to
show full payment of:
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10 (1) The personal property taxes for the current calender
11 year or the calendar year which immediately precedes the
12 calendar year in which application is made on all vehicles
13  which were registered with the Division of Motor Vehicles in
14 the applicant’s name on the tax day for the former calendar
15 year; and

16 (2) Allemergency ambulance fees owed pursuant to section
17 seventeen, article fifteen, chapter seven of this code at the time
18 thereceiptis prepared,except for any of the fees that are not yet
19 past due: Provided, That any county which does not impose
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20 emergency ambulance fees or which chooses not to show
21 emergency ambulance fees on the personal property tax receipt
22 may issue a receipt without complying with this subdivision
23 and the Commissioner of Motor Vehicles may issue or renew
24 registration without regard to such fees.

25 (b) If the applicant contends that any registered vehicle was
26 not subject to personal property taxation for that year or that he
27 orshedoesnot owe any emergency ambulance fees if a receipt
28 for fees are required by the county, he or she shall furnish the
29 information and evidence as the Commissioner of Motor
30 Vehicles may require to substantiate his or her contention.

31 (c) The assessor shall require any person having a duty to
32 make a return of property for taxation to him or her to furnish
33 information identifying each vehicle subject to the registration
34 provisions of this chapter. When the property taxes on any
35 wvehicle have been paid, the officer to whom the payment was
36 made shall deliver to the person paying the taxes a written or
37 printed receipt for the payment and shall retain for his or her
38 records a duplicate of the receipt. It is the duty of the assessor
39 and sheriff, respectively, to see that the assessment records and
40 the receipts contain information adequately identifying the
41 vehicle as registered under the provisions of this chapter. The
42 officer receiving payment shall sign each receipt in his or her
43 own handwriting.

44 (d) Each receipt given to a taxpayer for payment of
45 personal property taxes on a vehicle may indicate on the receipt
46 whether the taxpayer has paid all emergency ambulance fees
47 owed pursuant to section seventeen, article fifteen, chapter
48 seven of this code at the time the receipt is prepared, except for
49 any of the fees that are not yet past due: Provided, That each
50 county shall include on the same notice of personal property
51 taxes due the additional amount due for all emergency ambu-
52 lance fees.
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(e) The State Tax Commissioner shall annually compile a
schedule of automobile values based on the lowest values
shown in a nationally accepted used car guide. The State Tax
Commissioner shall furnish the schedule to each assessor and
it shall be used by him or her as a guide in placing the assessed
values on all automobiles in his or her county.

CHAPTER 20. NATURAL RESOURCES.

ARTICLE 7. LAW-ENFORCEMENT, MOTOR BOATING, LITTER.

§20-7-12a. Payment of personal property taxes prerequisite to
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application for certificate or renewal of number;
duties of assessors; schedule of motorboat values.

Certificates of number and renewals therefor shall not be
issued or furnished by the Division of Motor Vehicles, or any
other officer charged with the duty, unless the applicant therefor
furnishes the receipt hereinafter provided to show full payment
of the personal property taxes for the current calendar year or
the calendar year whichimmediately precedes the calendar year
in which application is made on all motorboats which were
listed with the Division of Motor Vehicles in the applicant’s
name on the tax day for the current or former calendar year or
the division has received verification of full payment of
personal property taxes by electronic means. If the applicant
contends that any motorboat so listed was not subject to
personal property taxation for that year, he or she shall furnish
the information and evidence as the Commissioner of Motor
Vehicles may require to substantiate his or her contention.

The assessor shall require any person having a duty to make
a return of property for taxation to him or her to furnish
information identifying each motorboat subject to the number-
ing provisions of this article. When the property taxes on the
motorboat have been paid, the officer to whom the payment was
made shall deliver to the person paying the taxes a written or
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printed receipt therefor and shall retain for his or her records a
duplicate of the receipt. The assessor and sheriff, respectively,
shall see that the assessment records and the receipts contain
information adequately identifying the motorboat as registered
under the provisions of this article. The officer receiving
payment shall sign each receipt in his or her own handwriting.

The assessors shall commence their duties hereunder during
the tax year one thousand nine hundred eighty-nine and the
Division of Motor Vehicles shall commence its duties hereun-
der as of the first day of January, one thousand nine hundred
ninety.

The State Tax Commissioner shall annually compile a
schedule of motorboat values, based on the lowest values
shown in a nationally accepted used motorboat guide, which
schedule shall be furnished to each assessor and shall be used
by him or her as a guide in placing the assessed values on all
motorboats in his or her county.

-

CHAPTER 159

(Com. Sub. for S. B. 183 — By Senators Facemyer,
McKenzie, Jenkins and Love)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 3, 2006.]

ACT to amend andreenact §17A-3-4, §17A-3-14 and §17A-3-23
of the Code of West Virginia, 1931, as amended, all relating to
motor vehicle registration generally; providing for the issuance of
a special plate for recipients of the Armed Forces Air Medal;
extending the time to comply with requirements for the issuance
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of a special plate for members of the Knights of Columbus;
providing for the issuance of a special Lions International
membership license plate; providing for the issuance of a special
plate recognizing organ and tissue donors; providing for the
issuance of a special West Virginia Bar Association membership
license plate; providing for the issuance of a special plate with the
logo “SHARE THE ROAD”’; providing for the issuance of a
special plate honoring coal miners; providing for the issuance of
special plates for present and former Boy Scouts and Eagle
Scouts; providing for the issuance of a special plate memorializ-
ing victims of domestic violence; providing for the issuance of a
special plate demonstrating association with or support of the
University of Charleston; providing for the issuance of a special
plate for members of the Sons of the American Revolution;
providing for the issuance of a special plate for horse enthusiasts;
providing for the issuance of a special plate for the next of kin of
a member of the armed forces killed in combat; providing for the
issuance of a special plate for retired or former Justices of the
Supreme Court of Appeals of West Virginia; assessing a special
initial application fee and a special annual fee therefor; revising
the criteria before the commissioner may initiate the design and
production of a special license plate; encouraging the commis-
sioner to utilize technology in the design, production and issuance
of registration plates, including offering internet renewal of
vehicle registration; establishing a new license plate issued to a
city or municipality for motor vehicles of a city or municipal law
enforcement department; specifying the design and a one-time fee
therefor; providing for the issuance of special license plates for
certain vehicles titled in the name of the Division of Public
Transit or a public transit authority to transport persons in the
public interest, without charge therefor; providing for the design
therefor; and exempting certain vehicles titled in the name of an
urban mass transit authority and certain nonprofit entities from
the tax imposed upon the privilege of certification of title of a
vehicle by the Division of Motor Vehicles.
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Be it enacted by the Legislature of West Virginia:

That §17A-3-4, §17A-3-14 and §17A-3-23 of the Code of West
Virginia, 1931, as amended, be amended and reenacted, all to read as
follows:

ARTICLE 3. ORIGINAL AND RENEWAL OF REGISTRATION; ISSUANCE
OF CERTIFICATES OF TITLE.

§17A-3-4. Application for certificate of title; tax for privilege of certification of title;
exceptions; fee on payments for leased vehicles; penalty for false
swearing.

§17A-3-14. Registration plates generally; description of plates; issuance of special
numbers and plates; registration fees; special application fees;
exemptions; commissioner to promulgate forms; suspension and
nonrenewal.

§17A-3-23. Registration plates to state, county, municipal and other governmental
vehicles; use for undercover activities.

§17A-3-4. Application for certificate of title; tax for privilege of
certification of title; exceptions; fee on payments for
leased vehicles; penalty for false swearing.

| (a) Certificates of registration of any vehicle or registration
2 plates for the vehicle, whether original issues or duplicates, may
3 notbeissued or furnished by the Division of Motor Vehicles or
4 any other officer or agent charged with the duty, unless the
5 applicant already has received, or at the same time makes
6 application for and is granted, an official certificate of title of
7 the vehicle in either an electronic or paper format. The
8 application shall be upon a blank form to be furnished by the
9 Division of Motor Vehicles and shall contain a full description
10 of the vehicle, which description shall contain a manufacturer’s
11 serial or identification number or other number as determined
12 by the commissioner and any distinguishing marks, together
13 with a statement of the applicant’s title and of any liens or
14 encumbrances upon the vehicle, the names and addresses of the
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holders of the liens and any other information as the Division
of Motor Vehicles may require. The application shall be signed
and sworn to by the applicant. A duly certified copy of the
division’s electronic record of a certificate of title is admissible
in any civil, criminal or administrative proceeding in this state
as evidence of ownership.

(b) A tax is imposed upon the privilege of effecting the
certification of title of each vehicle in the amount equal to five
percent of the value of the motor vehicle at the time of the
certification, to be assessed as follows:

(1) If the vehicle is new, the actual purchase price or
consideration to the purchaser of the vehicle is the value of the
vehicle. If the vehicle is a used or secondhand vehicle, the
present market value at time of transfer or purchase is the value
of the vehicle for the purposes of this section: Provided, That
so much of the purchase price or consideration as is represented
by the exchange of other vehicles on which the tax imposed by
this section has been paid by the purchaser shall be deducted
from the total actual price or consideration paid for the vehicle,
whether the vehicle be new or secondhand. If the vehicle is
acquired through gift or by any manner whatsoever, unless
specifically exempted in this section, the present market value
of the vehicle at the time of the gift or transfer is the value of
the vehicle for the purposes of this section.

(2) No certificate of title for any vehicle may be issued to
any applicant unless the applicant has paid to the Division of
Motor Vehicles the tax imposed by this section which is five
percent of the true and actual value of the vehicle whether the
vehicle is acquired through purchase, by gift or by any other
manner whatsoever, except gifts between husband and wife or
between parents and children: Provided, That the husband or
wife, or the parents or children, previously have paid the tax on
the vehicles transferred to the State of West Virginia.



1310 MOTOR VEHICLES [Ch. 159

48 (3) The Division of Motor Vehicles may issue a certificate
49 ofregistration and title to an applicant if the applicant provides
50 sufficient proof to the Division of Motor Vehicles that the
51 applicant has paid the taxes and fees required by this section to
52 amotor vehicle dealership that has gone out of business or has
53 filed bankruptcy proceedings in the United States bankruptcy
54 court and the taxes and fees so required to be paid by the
55 applicant have not been sent to the division by the motor
56 vehicle dealership or have been impounded due to the bank-
57 ruptcy proceedings: Provided, That the applicant makes an
58 affidavit of the same and assigns all rights to claims for money
59 the applicant may have against the motor vehicle dealership to
60 the Division of Motor Vehicles.

61 (4) The Division of Motor Vehicles shallissue a certificate
62 of registration and title to an applicant without payment of the
63 tax imposed by this section if the applicant is a corporation,
64 partnership or limited liability company transferring the vehicle
65 toanother corporation, partnership or limited liability company
66 when the entities involved in the transfer are members of the
67 same controlled group and the transferring entity has previously
68 paid the tax on the vehicle transferred. For the purposes of this
69 section, control means ownership, directly or indirectly, of
70 stock or equity interests possessing fifty percent or more of the
71 total combined voting power of all classes of the stock of a
72 corporation or equity interests of a partnership or limited
73 liability company entitled to vote or ownership, directly or
74 indirectly, of stock or equity interests possessing fifty percent
75 or more of the value of the corporation, partnership or limited
76 liability company.

77 (5) The tax imposed by this section does not apply to
78 vehicles to be registered as Class H vehicles or Class M
79 vehicles, as defined in section one, article ten of this chapter,
80 which are used or to be used in interstate commerce. Nor does
81 the tax imposed by this section apply to the titling of Class B
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vehicles registered at a gross weight of fifty-five thousand
pounds or more, or to the titling of Class C semitrailers, full
trailers, pole trailers and converter gear: Provided, That if an
owner of a vehicle has previously titled the vehicle at a declared
gross weight of fifty-five thousand pounds or more and the title
was issued without the payment of the tax imposed by this
section, then before the owner may obtain registration for the
vehicle at a gross weight less than fifty-five thousand pounds,
the owner shall surrender to the commissioner the exempted
registration, the exempted certificate of title and pay the tax
imposed by this section based upon the current market value of
the vehicle: Provided, however, That notwithstanding the
provisions of section nine, article fifteen, chapter eleven of this
code, the exemption from tax under this section for Class B
vehicles in excess of fifty-five thousand pounds and Class C
semitrailers, full trailers, pole trailers and converter gear does
not subject the sale or purchase of the vehicles to the consumers
sales and service tax.

(6) The tax imposed by this section does not apply to titling
of vehicles leased by residents of West Virginia. A tax is
imposed upon the monthly payments for the lease of any motor
vehicle leased by aresident of West Virginia, which tax is equal
to five percent of the amount of the monthly payment, applied
to each payment, and continuing for the entire term of the initial
lease period. The tax shall be remitted to the Division of Motor
Vehicles on a monthly basis by the lessor of the vehicle.

(7) The tax imposed by this section does not apply to titling
of vehicles by a registered dealer of this state for resale only,
nor does the tax imposed by this section apply to titling of
vehicles by this state or any political subdivision thereof, or by
any volunteer fire department or duly chartered rescue or
ambulance squad organized and incorporated under the laws of
the State of West Virginia as a nonprofit corporation for
protection of life or property. The total amount of revenue
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116 collected by reason of this tax shall be paid into the state road
117 fund and expended by the Commissioner of Highways for
118 matching federal funds allocated for West Virginia. In addition
119 to the tax, there is a charge of five dollars for each original
120 certificate of title or duplicate certificate of title so issued:
121 Provided, That this state or any political subdivision of this
122 state or any volunteer fire department or duly chartered rescue
123 squad is exempt from payment of the charge.

124 (8) The certificate is good for the life of the vehicle, so long
125 as the vehicle is owned or held by the original holder of the
126 certificate and need not be renewed annually, or any other time,
127 except as provided in this section.

128 (9) If, by will or direct inheritance, a person becomes the
129 owner of a motor vehicle and the tax imposed by this section
130 previously has been paid to the Division of Motor Vehicles on
131 that vehicle, he or she is not required to pay the tax.

132 (10) A person who has paid the tax imposed by this section
133 is not required to pay the tax a second time for the same motor
134 vehicle, but is required to pay a charge of five dollars for the
135 certificate of retitle of that motor vehicle, except that the tax
136 shall be paid by the person when the title to the vehicle has
137 been transferred either in this or another state from the person
138 to another person and transferred back to the person.

139 (11) The tax imposed by this section does not apply to any
140 passenger vehicle offered for rent in the normal course of
141 business by a daily passenger rental car business as licensed
142 under the provisions of article six-d of this chapter. For
143 purposes of this section, a daily passenger car means a Class A
144  motor vehicle having a gross weight of eight thousand pounds
145 orless and is registered in this state or any other state. In lieu of
146 the tax imposed by this section, there is hereby imposed a tax
147 of not less than one dollar nor more than one dollar and fifty
148 cents for each day or part of the rental period. The commis-
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sioner shall propose an emergency rule in accordance with the
provisions of article three, chapter twenty-nine-a of this code to
establish this tax.

(12) The tax imposed by this article does not apply to the
titling of any vehicle purchased by a senior citizen service
organization which is exempt from the payment of income
taxes under the United States Internal Revenue Code, Title 26
U. S. C. §501(c)(3) and which is recognized to be a bona fide
senior citizen service organization by the senior services bureau
existing under the provisions of article five, chapter sixteen of
this code.

(13) The tax imposed by this section does not apply to the
titling of any vehicle operated by an urban mass transit
authority as defined in article twenty-seven, chapter eight of
this code or a nonprofit entity exempt from federal and state
income tax under the Internal Revenue Code and whose
purpose is to provide mass transportation to the public at large
designed for the transportation of persons and being operated
for the transportation of persons in the public interest.

(c) Notwithstanding any provisions of this code to the
contrary, the owners of trailers, semitrailers, recreational
vehicles and other vehicles not subject to the certificate of title
tax prior to the enactment of this chapter are subject to the
privilege tax imposed by this section: Provided, That the
certification of title of any recreational vehicle owned by the
applicant on the thirtieth day of June, one thousand nine
hundred eighty-nine, is not subject to the tax imposed by this
section: Provided, however, That mobile homes, manufactured
homes, modular homes and similar nonmotive propelled
vehicles, except recreational vehicles and house trailers,
susceptible of being moved upon the highways but primarily
designed for habitation and occupancy, rather than for trans-
porting persons or property, or any vehicle operated on a
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182 nonprofit basis and used exclusively for the transportation of
183 mentally retarded or physically handicapped children when the
184 application for certificate of registration for the vehicle is
185 accompanied by an affidavit stating that the vehicle will be
186 operated on a nonprofit basis and used exclusively for the
187 transportation of mentally retarded and physically handicapped
188 children, are not subject to the tax imposed by this section, but
189 are taxable under the provisions of articles fifteen and fifteen-a,
190 chapter eleven of this code.

191 (d) Any person making any affidavit required under any
192 provision of this section who knowingly swears falsely, or any
193 person who counsels, advises, aids or abets another in the
194 commission of false swearing, or any person, while acting as an
195 agent of the Division of Motor Vehicles, issues a vehicle
196 registration without first collecting the fees and taxes or fails to
197 perform any other duty required by this chapter to be performed
198 before a vehicle registration is issued is, on the first offense,
199 guilty of a misdemeanor and, upon conviction thereof, shall be
200 fined not more than five hundred dollars or be confined in jail
201 for a period not to exceed six months or, in the discretion of the
202 court, both fined and confined. For a second or any subsequent
203 conviction within five years, that person is guilty of a felony
204 and, upon conviction thereof, shall be fined not more than five
205 thousand dollars or be imprisoned in a state correctional facility
206 for not less than one year nor more than five years or, in the
207 discretion of the court, both fined and imprisoned.

208 (e) Notwithstanding any other provisions of this section,
209 any person in the military stationed outside West Virginia or his
210 or her dependents who possess a motor vehicle with valid
211 registration are exempt from the provisions of this article for a
212 period of nine months from the date the person returns to this
213 state or the date his or her dependent returns to this state,
214 whichever is later.



Ch. 159] MOTOR VEHICLES 1315

215
216
217

218
219
220
221
222
223
224
225
226

227
228
229
230

231
232
233

234
235
236
237
238

239
240
241
242
243
244
245

(f) No person may transfer, purchase or sell a factory-built
home without a certificate of title issued by the commissioner
in accordance with the provisions of this article:

(1) Any person who fails to provide a certificate of title
upon the transfer, purchase or sale of a factory-built home is
guilty of a misdemeanor and, upon conviction thereof, shall for
the first offense be fined not less than one hundred dollars nor
more than one thousand dollars, or be confined in jail for not
more than one year, or both fined and confined. For each
subsequent offense, the fine may be increased to not more than
two thousand dollars, with confinement in jail not more than
one year, or both fined and confined.

(2) Failure of the seller to transfer a certificate of title upon
sale or transfer of the factory-built home gives rise to a cause of
action, upon prosecution thereof, and allows for the recovery of
damages, costs and reasonable attorney fees.

(3) This subsection does not apply to a mobile or manufac-
tured home for which a certificate of title has been canceled
pursuant to section twelve-b of this article.

(g) Notwithstanding any other provision to the contrary,
whenever reference is made to the application for or issuance
of any title or the recordation or release of any lien, it includes
the application, transmission, recordation, transfer of ownership
and storage of information in an electronic format.

(h) Notwithstanding any other provision contained in this
section, nothing herein shall be considered to include modular
homes as defined in subsection (i), section two, article fifteen,
chapter thirty-seven of this code and built to the State Building
Code as established by legislative rules promulgated by the
State Fire Commission pursuant to section five-b, article three,
chapter twenty-nine of this code.



1316 MOTCR VEHICLES [Ch. 159

§17A-3-14. Registration plates generally; description of plates;
issuance of special numbers and plates; registra-
tion fees; special application fees; exemptions;
commissioner to promulgate forms; suspension
and nonrenewal.

[y

(a) The division upon registering a vehicle shall issue to the
2 owner one registration plate for a motorcycle, trailer,
3 semitrailer or other motor vehicle.

4 (b) Registration plates issued by the division shall meet the
5 following requirements:
6 (1) Everyregistration plate shall be of reflectorized material
7 and have displayed upon it the registration number assigned to
8 the vehicle for which it is issued; the name of this state, which
9 may be abbreviated; and the year number for which it is issued
10 or the date of expiration of the plate.
11 (2) Every registration plate and the required letters and

12 numerals on the plate shall be of sufficient size to be plainly
13 readable from a distance of one hundred feet during daylight:
14 Provided, That the requirements of this subdivision shall not
15 apply to the year number for which the plate is issued or the
16 date of expiration.

17 (3) Registration numbering for registration plates shall
18 begin with number two.

19 (c) The division may not issue, permit to be issued or
20 distribute any special registration plates except as follows:

21 (1) The Governor shall be issued two registration plates, on
22 one of which shall be imprinted the numeral one and on the
23 other the word one.

24 (2) State officials and judges may be issued special
25 registration plates as follows:
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(A) Upon appropriate application, the division shall issue
to the Secretary of State, State Superintendent of Schools,
Auditor, Treasurer, Commissioner of Agriculture and the
Attorney General, the members of both houses of the Legisla-
ture, including the elected officials of both houses of the
Legislature, the justices of the Supreme Court of Appeals of
West Virginia, the representatives and senators of the state in
the Congress of the United States, the judges of the West
Virginia circuit courts, active and retired on senior status, the
judges of the United States district courts for the State of West
Virginia and the judges of the United States Court of Appeals
for the fourth circuit, if any of the judges are residents of West
Virginia, a special registration plate for a Class A motor vehicle
and a special registration plate for a Class G motorcycle owned
by the official or his or her spouse: Provided, That the division
may issue a Class A special registration plate for each vehicle
titled to the official and a Class G special registration plate for
each motorcycle titled to the official.

(B) Each plate issued pursuant to this subdivision shall bear
any combination of letters and numbers not to exceed an
amount determined by the commissioner and a designation of
the office. Each plate shall supersede the regular numbered
plate assigned to the official or his or her spouse during the
official’s term of office and while the motor vehicle is owned
by the official or his or her spouse.

(C) The division shall charge an annual fee of fifteen
dollars for every registration plate issued pursuant to this
subdivision, which is in addition to all other fees required by
this chapter.

(3) The division may issue members of the National Guard
forces special registration plates as follows:

(A) Upon receipt of an application on a form prescribed by
the division and receipt of written evidence from the chief
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executive officer of the Army National Guard or Air National
Guard, as appropriate, or the commanding officer of any United
States armed forces reserve unit that the applicant is a member
thereof, the division shall issue to any member of the National
Guard of this state or a member of any reserve unit of the
United States armed forces a special registration plate designed
by the commissioner for any number of Class A motor vehicles
owned by the member. Upon presentation of written evidence
of retirement status, retired members of this state’s Army or Air
National Guard, or retired members of any reserve unit of the
United States armed forces, are eligible to purchase the special
registration plate issued pursuant to this subdivision.

(B) The division shall charge an initial application fee of
ten dollars for each special registration plate issued pursuant to
this subdivision, which is in addition to all other fees required
by this chapter. All initial application fees collected by the
division shall be deposited into a special revolving fund to be
used in the administration of this section.

(C) A surviving spouse may continue to use his or her
deceased spouse’s National Guard forces license plate until the
surviving spouse dies, remarries or does not renew the license
plate. )

(4) Specially arranged registration plates may be issued as
follows:

(A) Upon appropriate application, any owner of a motor
vehicle subject to Class A registration, or a motorcycle subject
to Class G registration, as defined by this article, may request
that the division issue a registration plate bearing specially
arranged letters or numbers with the maximum number of
letters or numbers to be determined by the commissioner. The
division shall attempt to comply with the request wherever
possible.
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(B) The commissioner shall propose rules for legislative
approval in accordance with the provisions of chapter
twenty-nine-a of this code regarding the orderly distribution of
the plates: Provided, That for purposes of this subdivision, the
registration plates requested and issued shall include all plates
bearing the numbers two through two thousand.

(C) An annual fee of fifteen dollars shall be charged for
each special registration plate issued pursuant to this subdivi-
sion, which is in addition to all other fees required by this
chapter.

(5) The division may issue honorably discharged veterans
special registration plates as follows:

(A) Upon appropriate application, the division shall issue
to any honorably discharged veteran of any branch of the armed
services of the United States a special registration plate for any
number of vehiclestitled in the name of the qualified applicant
with an insignia designed by the Commissioner of the Division
of Motor Vehicles.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section: Provided, That nothing in this
section may be construed to exempt any veteran from any other
provision of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s honorably discharged veterans license plate
until the surviving spouse dies, remarries or does not renew the
license plate.
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122 (6) The division may issue disabled veterans special
123 registration plates as follows:

124 (A) Upon appropriate application, the division shall issue
125 to any disabled veteran who is exempt from the payment of
126 registration fees under the provisions of this chapter a registra-
127 tion plate for a vehicle titled in the name of the qualified
128 applicant which bears the letters “DV” in red and also the
129 regular identification numerals in red.

130 (B) A surviving spouse may continue to use his or her
131 deceased spouse’s disabled veterans license plate until the

132 surviving spouse dies, remarries or does not renew the license
133 plate.

134 (C) A qualified disabled veteran may obtain a second
135 disabled veterans license plate as described in this section for
136 use on a passenger vehicle titled in the name of the qualified
137 applicant. The division shall charge a one-time fee of ten
138 dollars to be deposited into a special revolving fund to be used
139 in the administration of this section, in addition to all other fees
140 required by this chapter, for the second plate.

141 (7) The division may issue recipients of the distinguished
142 Purple Heart medal special registration plates as follows:

143 (A) Upon appropriate application, there shall be issued to
144 any armed service person holding the distinguished Purple
145 Heart medal for persons wounded in combat a registration plate
146 for a vehicle titled in the name of the qualified applicant
147 bearing letters or numbers. The registration plate shall be
148 designed by the Commissioner of Motor Vehicles and shall
149 denote that those individuals who are granted this special
150 registration plate are recipients of the Purple Heart. All
151 letterings shall be in purple where practical.
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(B) Registration plates issued pursuant to this subdivision
are exempt from all registration fees otherwise required by the
provisions of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s Purple Heart medal license plate until the
surviving spouse dies, remarries or does not renew the license
plate.

(D) A recipient of the Purple Heart medal may obtain a
second Purple Heart medal license plate as described in this
section for use on a passenger vehicle titled in the name of the
qualified applicant. The division shall charge a one-time fee of
ten dollars to be deposited into a special revolving fund to be
used in the administration of this section, in addition to all other
fees required by this chapter, for the second plate.

(8) The division may issue survivors of the attack on Pearl
Harbor special registration plates as follows:

(A) Upon appropriate application, the owner of a motor
vehicle who was enlisted in any branch of the armed services
that participated in and survived the attack on Pearl Harbor on
the seventh day of December, one thousand nine hundred forty-
one, the division shall issue a special registration plate for a
vehicle titled in the name of the qualified applicant. The
registration plate shall be designed by the Commissioner of
Motor Vehicles.

(B) Registration plates issued pursuant to this subdivision
are exempt from the payment of all registration fees otherwise
required by the provisions of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s survivors of the attack on Pearl Harbor
license plate until the surviving spouse dies, remarries or does
not renew the license plate.
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(D) A survivor of the attack on Pearl Harbor may obtain a
second survivors of the attack on Pearl Harbor license plate as
described in this section for use on a passenger vehicle titled in
the name of the qualified applicant. The division shall charge a
one-time fee of ten dollars to be deposited into a special
revolving fund to be used in the administration of this section,

1in addition to all other fees required by this chapter, for the

second plate.

(9) The division may issue special registration plates to
nonprofit charitable and educational organizations authorized
under prior enactment of this subdivision as follows:

(A) Approved nonprofit charitable and educational
organizations previously authorized under the prior enactment
of this subdivision may accept and collect applications for
special registration plates from owners of Class A motor
vehicles together with a special annual fee of fifteen dollars,
which is in addition to all other fees required by this chapter.
The applications and fees shall be submitted to the Division of
Motor Vehicles with the request that the division issue a
registration plate bearing a combination of letters or numbers
with the organizations’ logo or emblem, with the maximum
number of letters or numbers to be determined by the commis-
sioner.

(B) The commissioner shall propose rules for legislative
approval in accordance with the provisions of article three,
chapter twenty-nine-a of this code regarding the procedures for
and approval of special registration plates issued pursuant to
this subdivision.

(C) The commissioner shall set an appropriate fee to defray
the administrative costs associated with designing and manufac-
turing special registration plates for a nonprofit charitable or
educational organization. The nonprofit charitable or educa-
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tional organization shall collect this fee and forward it to the
division for deposit in a special revolving fund to pay the
administrative costs. The nonprofit charitable or educational
organization may also collect a fee for marketing the special
registration plates.

(D) The commissioner may not approve or authorize any
additionalnonprofitcharitable and educational organizations to
design or market special registration plates.

(10) The division may issue specified emergency or
volunteer registration plates as follows:

(A) Any owner of a motor vehicle who is a resident of the
State of West Virginia and who is a certified paramedic or
emergency medical technician, a member of a paid fire
department, a member of the State Fire Commission, the State
Fire Marshal, the State Fire Marshal’s assistants, the State Fire
Administrator and voluntary rescue squad members may apply
for a special license plate for any number of Class A vehicles
titled in the name of the qualified applicant which bears the
insignia of the profession, group or commission. Any insignia
shall be designed by the commissioner. License plates issued
pursuant to this subdivision shall bear the requested insignia in
addition to the registration number issued to the applicant
pursuant to the provisions of this article.

(B) Each application submitted pursuant to this subdivision
shall be accompanied by an affidavit signed by the fire chief or
department head of the applicant stating that the applicant is
justified in having a registration with the requested insignia;
proof of compliance with all laws of this state regarding
registration and licensure of motor vehicles; and payment of all
required fees.

(C) Each application submitted pursuant to this subdivision
shall be accompanied by payment of a specialinitial application
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fee of ten dollars, which is in addition to any other registration
or license fee required by this chapter. All special fees shall be
collected by the division and deposited into a special revolving
fund to be used for the purpose of compensating the Division of
Motor Vehicles for additional costs and services required in the
issuing of the special registration and for the administration of
this section.

(11) The division may issue specified certified firefighter
registration plates as follows:

(A) Any owner of a motor vehicle who is a resident of the
State of West Virginia and who is a certified firefighter may
apply for a special license plate which bears the insignia of the
profession, for any number of Class A vehicles titled in the
name of the qualified applicant. Any insignia shall be designed
by the commissioner. License plates issued pursuant to this
subdivision shall bear the requested insignia pursuant to the
provisions of this article. Upon presentation of written evidence
of certification as a certified firefighter, certified firefighters are
eligible to purchase the special registration plate issued
pursuant to this subdivision.

(B) Eachapplication submitted pursuant to this subdivision
shall be accompanied by an affidavit stating that the applicant
is justified in having a registration with the requested insignia;
proof of compliance with all laws of this state regarding
registration and licensure of motor vehicles; and payment of all
required fees. The firefighter certification department, section
or division of the West Virginia University fire service
extension shall notify the commissioner in writing immediately
when a firefighter loses his or her certification. If a firefighter
loses his or her certification, the commissioner may not issue
him or her a license plate under this subsection.

(C) Each application submitted pursuant to this subdivision
shall be accompanied by payment of a special initial application
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fee of ten dollars, which is in addition to any other registration
or license fee required by this chapter. All special fees shall be
collected by the division and deposited into a special revolving
fund to be used for the purpose of compensating the Division of
Motor Vehicles for additional costs and services required in the
1ssuing of the special registration and for the administration of
this section.

(12) The division may issue special scenic registration
plates as follows:

(A) Upon appropriate application, the commissioner shall
issue a special registration plate displaying a scenic design of
West Virginia which displays the words “Wild Wonderful” as
a slogan.

(B) The division shall charge a special one-time initial
application fee of ten dollars in addition to all other fees
required by this chapter. All initial application fees collected by
the division shall be deposited into a special revolving fund to
be used in the administration of this chapter.

(13) The division may issue honorably discharged Marine
Corps league members special registration plates as follows:

(A) Upon appropriate application, the division shall issue
to any honorably discharged Marine Corps league member a
special registration plate for any number of vehicles titled in the
name of the qualified applicant with an insignia designed by the
Commissioner of the Division of Motor Vehicles.

(B) The division may charge a special one-time initial
application fee of ten dollars in addition to all other fees
required by this chapter. This special fee is to compensate the
Division of Motor Vehicles for additional costs and services
required in the issuing of the special registration and shall be
collected by the division and deposited in a special revolving
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311 fund to be used for the administration of this section: Provided,
312 That nothing in this section may be construed to exempt any
313 veteran from any other provision of this chapter.

314 (C) A surviving spouse may continue to use his or her
315 deceased spouse’s honorably discharged Marine Corps league
316 license plate until the surviving spouse dies, remarries or does
317 not renew the license plate.

318 (14) The division may issue military organization registra-
319 tion plates as follows:

320 (A) The division may issue a special registration plate for
321 the members of any military organization chartered by the
322 United States Congress upon receipt of a guarantee from the
323 organization of a minimum of one hundred applicants. The
324 insignia on the plate shall be designed by the commissioner.

325 (B) Upon appropriate application, the division may issue
326 members of the chartered organization in good standing, as
327 determined by the governing body of the chartered organiza-
328 tion, a special registration plate for any number of vehicles
329 titled in the name of the qualified applicant.

330 (C) The division shall charge a special one-time initial
331 application fee of ten dollars for each special license plate in
332 addition to all other fees required by this chapter. All initial
333 application fees collected by the division shall be deposited into
334 aspecial revolving fund to be used in the administration of this
335 chapter: Provided, That nothing in this section may be con-
336 strued to exempt any veteran from any other provision of this
337 chapter.

338 (D) A surviving spouse may continue to use his or her
339 deceased spouse’s military organization registration plate until
340 the surviving spouse dies, remarries or does not renew the
341 special military organization registration plate.
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(15) The division may issue special nongame wildlife
registration plates and special wildlife registration plates as
follows:

(A) Upon appropriate application, the division shall issue
aspecial registration plate displaying a species of West Virginia
wildlife which shall display a species of wildlife native to West
Virginia as prescribed and designated by the commissioner and
the Director of the Division of Natural Resources.

(B) The division shall charge an annual fee of fifteen
dollars for each special nongame wildlife registration plate and
each special wildlife registration plate in addition to all other
fees required by this chapter. All annual fees collected for
nongame wildlife registration plates and wildlife registration
plates shall be deposited in a special revenue account desig-
nated the nongame wildlife fund and credited to the Division of
Natural Resources.

(C) The division shall charge a special one-time initial
application fee of ten dollars in addition to all other fees
required by this chapter. Allinitial application fees collected by
the division shall be deposited in a special revolving fund to be
used in the administration of this chapter.

(16) The division may issue members of the Silver Haired
Legislature special registration plates as follows:

(A) Upon appropriate application, the division shall issue
to any person who is a duly qualified member of the Silver
Haired Legislature a specialized registration plate which bears
recognition of the applicant as a member of the Silver Haired
Legislature.

(B) A qualified member of the Silver Haired Legislature
may obtain one registration plate described in this subdivision
for use on a passenger vehicle titled in the name of the qualified
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applicant. The division shall charge an annual fee of fifteen
dollars, in addition to all other fees required by this chapter, for
the plate. All annual fees collected by the division shall be
deposited in a special revolving fund to be used in the adminis-
tration of this chapter.

(17) Upon appropriate application, the commissioner shall
issue to a classic motor vehicle or classic motorcycle as defined
in section three-a, article ten of this chapter, a special registra-
tion plate designed by the commissioner. An annual fee of
fifteen dollars, in addition to all other fees required by this
chapter, shall be charged for each classic registration plate.

(18) Honorably discharged veterans may be issued special
registration plates for motorcycles subject to Class G registra-
tion as follows:

(A) Upon appropriate application, there shall be issued to
any honorably discharged veteran of any branch of the armed
services of the United States a special registration plate for any
number of motorcycles subject to Class G registration titled in
the name of the qualified applicant with an insignia designed by
the Commissioner of the Division of Motor Vehicles.

(B) A special initial application fee of ten dollars shall be
charged in addition to all other fees required by law. This
special fee is to compensate the Division of Motor Vehicles for
additional costs and services required in the issuing of the
special registration and shall be collected by the division and
deposited in a special revolving fund to be used for the
administration of this section: Provided, That nothing in this
section may be construed to exempt any veteran from any other
provision of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s honorably discharged veterans license plate
until the surviving spouse dies, remarries or does not renew the
license plate.
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(19) Racing theme special registration plates:

(A) The division may issue a series of special registration
plates displaying national association for stock car auto racing
themes.

(B) An annual fee of twenty-five dollars shall be charged
for each special racing theme registration plate in addition to all
other fees required by this chapter. All annual fees collected for
each special racing theme registration plate shall be deposited
into a special revolving fund to be used in the administration of
this chapter.

(C) A special application fee of ten dollars shall be charged
at the time of initial application as well as upon application for
any duplicate or replacementregistration plate, in addition to all
other fees required by this chapter. All application fees shall be
deposited into a special revolving fund to be used in the
administration of this chapter.

(20) The division may issue recipients of the Navy Cross,
Distinguished Service Cross, Distinguished Flying Cross, Air
Force Cross, Bronze Star, Silver Star or Air Medal special
registration plates as follows:

(A) Upon appropriate application, the division shall issue
to any recipient of the Navy Cross, Distinguished Service
Cross, Distinguished Flying Cross, Air Force Cross, Silver Star,
Bronze Star or Air Medal, a registration plate for any number
of vehicles titled in the name of the qualified applicant bearing
letters or numbers. A separate registration plate shall be
designed by the Commissioner of Motor Vehicles for each
award that denotes that those individuals who are granted this
special registration plate are recipients of the Navy Cross,
Distinguished Service Cross, Distinguished Flying Cross, Air
Force Cross, Silver Star or Bronze Star, as applicable.
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(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section: Provided, That nothing in this
section exempts the applicant for a special registration plate
under this subdivision from any other provision of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s Navy Cross, Distinguished Service Cross,
Distinguished Flying Cross, Air Force Cross, Silver Star,
Bronze Star or Air Medal special registration plate until the
surviving spouse dies, remarries or does not renew the special
registration plate.

(21) The division may issue honorably discharged veterans
special registration plates as follows:

(A) Upon appropriate application, the division shall issue
to any honorably discharged veteran of any branch of the armed
services of the United States with verifiable service during
World War 11, the Korean War, the Vietnam War, the Persian
Gulf War or the War against Terrorism a special registration
plate for any number of vehicles titled in the name of the
qualified applicant with an insignia designed by the commis-
sioner denoting service in the applicable conflict.

(B) The division shall charge a special one-time initial
application fee of ten dollars in addition to all other fees
required by law. This special fee is to compensate the Division
of Motor Vehicles for additional costs and services required in
the issuing of the special registration and shall be collected by
the division and deposited in a special revolving fund to be used
for the administration of this section: Provided, That nothing
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contained in this section may be construed to exempt any
veteran from any other provision of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s honorably discharged veterans registration
plate until the surviving spouse dies, remarries or does not.
renew the special registration plate.

(22) The division may issue special volunteer firefighter
registration plates as follows:

(A) Any owner of a motor vehicle who is a resident of West
Virginia and who is a volunteer firefighter may apply for a
special license plate for any Class A vehicle titled in the name
of the qualified applicant which bears the insignia of the
profession in white letters on a red background. The insignia
shall be designed by the commissioner and shall contain a
fireman’s helmet insignia on the left side of the license plate.

(B) Each application submitted pursuant to this subdivision
shall be accompanied by an affidavit signed by the applicant’s
fire chief, stating that the applicant is a volunteer firefighter and
justified in having a registration plate with the requested
insignia. The applicant must comply with all other laws of this
stateregarding registration and licensure of motor vehicles and
must pay all required fees.

(C) Each application submitted pursuant to this subdivision
shall be accompanied by payment of a special one-time initial
application fee of ten dollars, which is in addition to any other
registration or license fee required by this chapter. All applica-
tion fees shall be deposited into a special revolving fund to be
used in the administration-of this chapter.

(23) The division may issue special registration plates
which reflect patriotic themes, including the display of any
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United States symbol, icon, phrase or expression which evokes
patriotic pride or recognition.

(A) Upon appropriate application, the division shall issue
to an applicant a registration plate of the applicant’s choice,
displaying a patriotic theme as provided in this subdivision, for
a vehicle titled in the name of the applicant. A series of
registration plates displaying patriotic themes shall be designed
by the Commissioner of Motor Vehicles for distribution to
applicants.

(B) The division shall charge a special one-time initial
application fee of ten dollars in addition to all other fees
required by law. This special fee is to compensate the Division
of Motor Vehicles for additional costs and services required in
the issuing of the special registration and shall be collected by
the division and deposited in a special revolving fund to be used
for the administration of this section.

(24) Special license plates bearing the American flag and
the logo “9/11/01”.

(A) Upon appropriate application, the division shall issue
special registration plates which shall display the American flag
and the logo “9/11/01”.

(B) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(C) A special application fee of ten dollars shall be charged
at the time of initial application as well as upon application for
any duplicate or replacement registration plate, in addition to all
other fees required by this chapter. All application fees shall be
deposited into a special revolving fund to be used in the
administration of this chapter.

(25) The division may issue a special registration plate
celebrating the centennial of the 4-H youth development
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movement and honoring the Future Farmers of America
organization as follows:

(A) Upon appropriate application, the division may issue a
special registration plate depicting the symbol of the 4-H
organization which represents the head, heart, hands and health
as well as the symbol of the Future Farmers of America
organization which represents a cross section of an ear of corn
for any number of vehicles titled in the name of the qualified
applicant.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) The division shall charge an annual fee of fifteen
dollars for each special 4-H Future Farmers of America
registration plate in addition to all other fees required by this
chapter.

(26) The division may issue special registration plates to
educators in the state’s elementary and secondary schools and
in the state’s institutions of higher education as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
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division and deposited in a special revolving fund to be used for
the administration of this section.

(C) The division shall charge an annual fee of fifteen
dollars for each special educator registration plate in addition
to all other fees required by this chapter.

(27) The division may issue special registration plates to
members of the Nemesis Shrine as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer
sufficient proof of membership in Nemesis Shrine.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(D) Notwithstanding the provisions of subsection (d) of this
section, the time period for the Nemesis Shrine to comply with
the minimum one hundred prepaid applications is hereby
extended to the fifteenth day of January, two thousand five.

(28) The division may issue volunteers and employees of
the American Red Cross special registration plates as follows:

(A) Upon appropriate application, the division shall issue
to any person who is a duly qualified volunteer or employee of
the American Red Cross a specialized registration plate which
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bears recognition of the applicant as a volunteer or employee of
the American Red Cross for any number of vehicles titled in the
name of the qualified applicant.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in additionto all other fees required by this chapter.

(29) The division shall issue special registration plates to
individuals who have received either the Combat Infantry
Badge or the Combat Medic Badge as follows:

(A) Upon appropriate application, the division shall issue
a special registration plate designed by the commissioner for
any number of vehicles titled in the name of the qualified
applicant. Persons desiring the special registration plate shall
offer sufficient proof that they have received either the Combat
Infantry Badge or the Combat Medic Badge.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(30) The division may issue special registration plates to
members of the Knights of Columbus as follows:
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621 (A) Upon appropriate application, the division shall issue
622 a special registration plate designed by the commissioner for
623 any number of vehicles titled in the name of the qualified
624 applicant. Persons desiring the special registration plate shall
625 offer sufficient proof of membership in the Knights of Colum-
626 bus.

627 (B) The division shall charge a special initial application
628 fee of ten dollars in addition to all other fees required by law.
629 This special fee is to compensate the Division of Motor
630 Vehicles for additional costs and services required in the
631 issuing of the special registration and shall be collected by the
632 division and deposited in a special revolving fund to be used for
633 the administration of this section.

634 (C) An annual fee of fifteen dollars shall be charged for
635 each plate in addition to all other fees required by this chapter.

636 (D) Notwithstanding the provisions of subsection (d) of this
637 section, the time period for the Knights of Columbus to comply
638 with the minimum one hundred prepaid applications is hereby
639 extended to the fifteenth day of January, two thousand seven.

640 (31) The division may issue special registration plates to
641 former members of the Legislature as follows:

642 (A) Upon appropriate application, the division shall issue
643 a special registration plate designed by the commissioner for
644 any number of vehicles titled in the name of the qualified
645 applicant. Persons desiring the special registration plate shall
646 offer sufficient proof of former service as an elected or
647 appointed member of the West Virginia House of Delegates or
648 the West Virginia Senate.

649 (B) The division shall charge a special initial application
650 fee of ten dollars in addition to all other fees required by law.
651 This special fee is to compensate the Division of Motor



Ch. 159] MOTOR VEHICLES 1337

652
653
654
655
656

657
658

659
660

661
662
663
664
665

666
667
668
669
670
671

672
673
674
675
676
677

678
679
680
681
682

Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section. The design of the plate shall
indicate total years of service in the Legislature.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(32) Democratic state or county executive committee
member special registration plates:

(A) The division shall design and issue special registration
plates for use by democratic state or county executive commit-
tee members. The design of the plates shall include an insignia
of a donkey and shall differentiate by wording on the plate
between state and county executive committee members.

(B) An annual fee of twenty-five dollars shall be charged
for each democratic state or county executive committee
member registration plate in addition to all other fees required
by this chapter. All annual fees collected for each special plate
issued under this subdivision shall be deposited into a special
revolving fund to be used in the administration of this chapter.

(C) A special application fee of ten dollars shall be charged
at the time of initial application as well as upon application for
any duplicate or replacement registration plate, in addition to all
other fees required by this chapter. All application fees shall be
deposited into a special revolving fund to be used in the
administration of this chapter.

(D) The division shall not begin production of a plate
authorized under the provisions of this subdivision until the
division receives at least one hundred completed applications
from the state or county executive committee members,
including all fees required pursuant to this subdivision.
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(E) Notwithstanding the provisions of subsection (d) of this
section, the time period for the democratic executive committee
to comply with the minimum one hundred prepaid applications
is hereby extended to the fifteenth day of January, two thousand
five.

(33) The division may issue honorably discharged female
veterans special registration plates as follows:

(A) Upon appropriate application, there shall be issued to
any female honorably discharged veteran, of any branch of the
armed services of the United States, a special registration plate
for any number of vehicles titled in the name of the qualified
applicant with an insignia designed by the Commissioner of the
Division of Motor Vehicles to designate the recipient as a
woman veteran.

(B) A special initial application fee of ten dollars shall be
charged in addition to all other fees required by law. This
special fee is to compensate the Division of Motor Vehicles for
additional costs and services required in the issuing of the
special registration and shall be collected by the division and
deposited in a special revolving fund to be used for the
administration of this section: Provided, That nothing in this
section may be construed to exempt any veteran from any other
provision of this chapter.

(C) A surviving spouse may continue to use his deceased
spouse’s honorably discharged veterans license plate until the
surviving spouse dies, remarries or does not renew the license
plate.

(34) The division may issue special registration plates
bearing the logo, symbol, insignia, letters or words demonstrat-
ing association with West Liberty State College to any resident
owner of a motor vehicle. Resident owners may apply for the
special license plate for any number of Class A vehicles titled
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in the name of the applicant. The special registration plates
shall be designed by the commissioner. Each application
submitted pursuant to this subdivision shall be accompanied by
payment of a special initial application fee of fifteen dollars,
which is in addition to any other registration or license fee
required by this chapter. The division shall charge an annual fee
of fifteen dollars for each special educator registration plate in
addition to all other fees required by this chapter. All special
fees shall be collected by the division and deposited into a
special revolving fund to be used for the purpose of compensat-
ing the Division of Motor Vehicles for additional costs and
services required in the issuing of the special registration and
for the administration of this section.

(35) The division may issue special registration plates to
members of the Harley Owners Group as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer
sufficient proof of membership in the Harley Owners Group.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(36) The division may issue special registration plates for
persons retired from any branch of the armed services of the
United States as follows:
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747 (A) Upon appropriate application, there shall be issued to
748 any person who has retired after service in any branch of the
749 armed services of the United States, a special registration plate
750 for any number of vehicles titled in the name of the qualified
751 applicant with aninsigniadesigned by the Commissioner of the
752 Division of Motor Vehicles to designate the recipient as retired
753 from the armed services of the United States.

754 (B) A special initial application fee of ten dollars shall be
755 charged in addition to all other fees required by law. This
756 special fee is to compensate the Division of Motor Vehicles for
757 additional costs and services required in the issuing of a special
758 registration and shall be collected by the division and deposited
759 in a special revolving fund to be used for the administration of
760 this section: Provided, That nothing in this section may be
761 construedtoexempt any registrants from any other provision of
762 this chapter.

763 (C) A surviving spouse may continue to use his or her
764 deceased spouse’s retired military license plate until the
765 surviving spouse dies, remarries or does not renew the license
766 plate.

767 (37) The division may issue special registration plates
768 bearing the logo, symbol, insignia, letters or words demonstrat-
769 ing association with or support for Fairmont State College as
770 follows:

771 (A) Upon appropriate application, the division may issue a
772 special registration plate designed by the commissioner for any
773 number of vehicles titled in the name of the qualified applicant.

774 (B) The division shall charge a special initial application
775 fee of ten dollars in addition to all other fees required by law.
776 This special fee is to compensate the Division of Motor
777 Vehicles for additional costs and services required in the
778 issuing of the special registration and shall be collected by the
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division and deposited in aspecial revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(38) The division may issue special registration plates
honoring the farmers of West Virginia as follows:

(A) Any owner of amotor vehicle who is a resident of West
Virginia may apply for a special license plate depicting a
farming scene or other apt reference to farming, whether in
pictures or words, at the discretion of the commissioner.

(B) The division shall charge a special initial application
fee of ten dollars. This special fee is to compensate the Division
of Motor Vehicles for additional costs and services required in
the issuing of the special registration and shall be collected by
the division and deposited in a special revolving fund to be used
for the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(39) The division shall issue special registration plates
promoting education as follows:

(A) Upon appropriate application, the division shall issue
a special registration plate displaying a children’s educa-
tion-related theme as prescribed and designated by the commis-
sioner and the State Superintendent of Schools.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
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808 divisionand deposited in aspecial revolving fund to be used for
809 the administration of this section: Provided, Thatnothingin this
810 section exempts the applicant for a special registration plate
811 under this subdivision from any other provision of this chapter.

812 (C) An annual fee of fifteen dollars shall be charged for
813 each plate in addition to all other fees required by this chapter.

814 (40) The division may issue members of the 82nd Airborne
815 Division Association special registration plates as follows:

816 (A) The division may issue a special registration plate for
817 members of the 82nd Airborne Division Association upon
818 receipt of a guarantee from the organization of a minimum of
819 one hundred applicants. The insignia on the plate shall be
820 designed by the commissioner.

821 (B) Upon appropriate application, the division may issue
822 members of the 82nd Airborne Division Association in good
823 standing, as determined by the governing body of the organiza-
824 tion, a special registration plate for any number of vehicles
825 titled in the name of the qualified applicant.

826 (C) The division shall charge a special one-time initial
827 application fee of ten dollars for each special license plate in
828 addition to all other fees required by this chapter. All initial
829 application fees collected by the division shall be deposited into
830 aspecial revolving fund to be used in the administration of this
831 chapter: Provided, That nothing in this section may be con-
832 strued to exempt the applicant from any other provision of this
833 chapter.

834 (D) A surviving spouse may continue to use his or her
835 deceased spouse’s special 82nd Airborne Division Association
836 registration plate until the surviving spouse dies, remarries or
837 does not renew the special registration plate.
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(41) The division may issue special registration plates to
survivors of wounds received in the line of duty as a member
with a West Virginia law-enforcement agency.

(A) Upon appropriate application, the division shall issue
to any member of a municipal police department, sheriff’s
department, the State Police or the law-enforcement division of
the Division of Natural Resources who has been wounded in the
line of duty and awarded a purple heart in recognition thereof
by the West Virginia Chiefs of Police Association, the West
Virginia Sheriffs’ Association, the West Virginia Troopers
Association or the Division of Natural Resources a special
registration plate for one vehicle titled in the name of the
qualified applicant with an insignia appropriately designed by
the commissioner.

(B) Registration plates issued pursuant to this subdivision
are exempt from the registration fees otherwise required by the
provisions of this chapter.

(C) A surviving spouse may continue to use his or her
deceased spouse’s special registration plate until the surviving
spouse dies, remarries or does not renew the plate.

(D) Survivors of wounds received in the line of duty as a
member with a West Virginia law-enforcement agency may
obtain a license plate as described in this section for use on a
passenger vehicle titled in the name of the qualified applicant.
The division shall charge a one-time fee of ten dollars to be
deposited into a special revolving fund to be used in the
administration of this section, in addition to all other fees
required by this chapter, for the second plate.

(42) The division may issue a special registration plate for
persons who are Native Americans and residents of this state.

(A) Upon appropriate application, the division shall issue
to an applicant who is a Native American resident of West
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Virginia a registration plate for a vehicle titled in the name of
the applicant with an insignia designed by the Commissioner of
the Division of Motor Vehicles to designate the recipient as a
Native American.

(B) The division shall charge a special one-time initial
application fee of ten dollars in addition to all other fees
required by law. This special fee is to compensate the Division
of Motor Vehicles for additional costs and services required in
the issuing of the special registration and shall be collected by
the division and deposited in a special revolving fund to be used
for the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(43) The division may issue special registration plates
commemorating the centennial anniversary of the creation of
Davis and Elkins College as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner to
commemorate the centennial anniversary of Davis and Elkins
College for any number of vehicles titled in the name of the
applicant.

(B) The division shall charge a special initial application
fee of ten dollars. This special fee is to compensate the Division
of Motor Vehicles for additional costs and services required in
the issuing of the special registration and shall be collected by
the division and deposited in a specialrevolving fund to be used
for the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(44) The division may issue special registration plates
recognizing and honoring breast cancer survivors.
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(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner to
recognize and honor breast cancer survivors, such plate to
incorporate somewhere in the design the “pink ribbon emblem”,
for any number of vehicles titled in the name of the applicant.

(B) The division shall charge a special initial application
fee of ten dollars. This special fee is to compensate the Division
of Motor Vehicles for additional costs and services required in
the division and deposited in a special revolving fund to be used
for the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(45) The division may issue special registration plates to
members of the Knights of Pythias or Pythian Sisters as
follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehiclestitled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer
sufficient proof of membership in the Knights of Pythias or
Pythian Sisters.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.
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931 (46) The commissioner may issue special registration plates
932 for whitewater rafting enthusiasts as follows:

933 (A) Upon appropriate application, the division may issue a
934 special registration plate designed by the commissioner for any
935 number of vehicles titled in the name of the qualified applicant.

936 (B) The division shall charge a special initial application
937 fee of ten dollars in addition to all other fees required by law.
938 This special fee is to compensate the Division of Motor
939 Vehicles for additional costs and services required in the
940 issuing of the special registration and shall be collected by the
941 division and deposited in a special revolving fund to be used for
942 the administration of this section.

943 (C) The division shall charge an annual fee of fifteen
944  dollars for each special registration plate in addition to all other
945 fees required by this chapter.

946 (47) The division may issue special registration plates to
947 members of Lions International as follows:

948 (A) Upon appropriate application, the division may issue a
949 special registration plate designed by the commissioner in
950 consultation with Lions International for any number of
951 vehicles titled in the name of the qualified applicant. Persons
952 desiring the special registration plate shall offer sufficient proof
953 of membership in Lions International.

954 (B) The division shall charge a special initial application
955 fee of ten dollars in addition to all other fees required by law.
956 This special fee is to compensate the Division of Motor
957 Vehicles for additional costs and services required in the
958 issuing of the special registration and shall be collected by the
959 division and deposited in a special revolving fund to be used for
960 the administration of this section.
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(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(48) The division may issue special registration plates
supporting organ donation as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner which
recognizes, supports and honors organ and tissue donors and
includes the words “Donate Life”.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(49) The division may issue special registration plates to
members of the West Virginia Bar Association as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner in
consultation with the West Virginia Bar Association for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer
sufficient proof of membership in the West Virginia Bar
Association.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
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991 issuing of the special registration and shall be collected by the
992 division and deposited in a special revolving fund to be used for
993 the administration of this section.

994 (C) An annual fee of fifteen dollars shall be charged for
995 each plate in addition to all other fees required by this chapter.

996 (50) The division may issue special registration plates
997 bearing an appropriate logo, symbol or insignia combined with
998 the words “SHARE THE ROAD” designed to promote
999 bicycling in the state as follows:

1000 (A) Upon appropriate application, the division may issue a
1001 special registration plate designed by the commissioner for any
1002 number of vehicles titled in the name of the applicant.

1003 (B) The division shall charge a special initial application
1004 fee of ten dollars in addition to all other fees required by law.
1005 This special fee is to compensate the Division of Motor
1006 Vehicles for additional costs and services required in the
1007 issuing of the special registration and shall be collected by the
1008 division and deposited in a special revolving fund to be used for
1009 the administration of this section.

1010 (C) An annual fee of fifteen dollars shall be charged for
1011 each plate in addition to all other fees required by this chapter.

1012 (51) The division may issue special registration plates
1013 honoring coal miners as follows:

1014 (A) Upon appropriate application, the division shall issue
1015 aspecial registration plate depicting and displaying coal miners
1016 in mining activities as prescribed and designated by the
1017 commissioner and the board of the National Coal Heritage Area
1018 Authority.

1019 (B) The division shall charge a special initial application
1020 fee of ten dollars in addition to all other fees required by law.
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This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(52) The division may issue special registration plates to
present and former Boy Scouts as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the Commissioner for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer
sufficient proof of present or past membership in the Boy
Scouts as either a member or a leader.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in aspecial revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(53) The division may issue special registration plates to
present and former Boy Scouts who have achieved Eagle Scout
status as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the Commissioner for any
number of vehicles titled in the name of the qualified applicant.
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1051 Persons desiring the special registration plate shall offer
1052 sufficient proof of achievement of Eagle Scout status.

1053 (B) The division shall charge a special initial application
1054 fee of ten dollars in addition to all other fees required by law.
1055 This special fee is to compensate the Division of Motor
1056 Vehicles for additional costs and services required in the
1057 issuing of the special registration and shall be collected by the
1058 division and deposited in a special revolving fund to be used for
1059 the administration of this section.

1060 (C) An annual fee of fifteen dollars shall be charged for
1061 each plate in addition to all other fees required by this chapter.

1062 (54) The division may issue special registration plates
1063 recognizing and memorializing victims of domestic violence.

1064 (A) Upon appropriate application, the division may issue a
1065 special registration plate designed by the commissioner to
1066 recognize and memorialize victims of domestic violence, such
1067 plate toincorporate somewhere in the design the “purple ribbon
1068 emblem”, for any number of vehicles titled in the name of the
1069 applicant.

1070 (B) The division shall charge a special initial application
1071 fee of ten dollars. Thisspecial fee is to compensate the Division
1072  of Motor Vehicles for additional costs and services required by
1073 thedivision and deposited in a special revolving fund to be used
1074 for the administration of this section.

1075 (C) An annual fee of fifteen dollars shall be charged for
1076 each plate in addition to all other fees required by this chapter.

1077 (55) The division may issue special registration plates
1078 bearing the logo, symbol, insignia, letters or words demonstrat-
1079 ing association with or support for the University of Charleston
1080 as follows:
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(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.

(56) The division may issue special registration plates to
members of the Sons of the American Revolution as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner in
consultation with the Sons of the American Revolution for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer
sufficient proof of membership in the Sons of the American
Revolution.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) An annual fee of fifteen dollars shall be charged for
each plate in addition to all other fees required by this chapter.
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(57) The commissioner may issue special registration plates
for horse enthusiasts as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(C) The division shall charge an annual fee of fifteen
dollars for each special registration plate in addition to all other
fees required by this chapter.

(58) The commissioner may issue special registration plates
to the next of kin of a member of any branch of the armed
services of the United States killed in combat as follows:

(A) Upon appropriate application, the division shall issue
a special registration plate for any number of vehicles titled in
the name of a qualified applicant depicting the Gold Star
awarded by the United States Department of Defense as
prescribed and designated by the commissioner.

(B) The next of kin shall provide sufficient proof of
receiving a Gold Star lapel button from the United States
Department of Defense in accordance with Public Law 534,
89th Congress, and criteria established by the United States
Department of Defense, including criteria to determine next of
kin.

(C) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
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This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a special revolving fund to be used for
the administration of this section.

(D) The provisions of subsection (d) of this section are not
applicable for the issuance of the special license plates
designated by this subdivision.

(59) The commissioner may issue special registration plates
for retired or former Justices of the Supreme Court of Appeals
of West Virginia as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application
fee of ten dollars in addition to all other fees required by law.
This special fee is to compensate the Division of Motor
Vehicles for additional costs and services required in the
issuing of the special registration and shall be collected by the
division and deposited in a specialrevolving fund to be used for
the administration of this section.

(C) The division shall charge an annual fee of fifteen
dollars for each special registration plate in addition to all other
fees required by this chapter.

(D) The provisions of subsection (d) of this section are not
applicable for the issuance of the special license plates
designated by this subdivision.

(d) The minimum number of applications required prior to
design and production of a special license plate shall be as
follows:
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1172 (1) The commissioner may not begin the design or
1173 production of any license plates for which eligibility is based on
1174 membership or affiliation with a particular private organization
1175 until at least one hundred persons complete an application and
1176 deposit with the organization a check to cover the first year’s
1177 basicregistration, one-time design and manufacturing costs and
1178 to cover the first year additional annual fee. If the organization
1179 fails to submit the required number of applications with
1180 attached checks within six months of the effective date of the
1181 authorizing legislation, the plate will not be produced and will
1182 require legislative reauthorization: Provided, That an organiza-
1183 tion or group that is unsuccessful in obtaining the minimum
1184 number of applications may not request reconsideration of a
1185 special plate until at least two years have passed since the
1186 effective date of the original authorization.

1187 (2) The commissioner may not begin the design or
1188 production of any license plates authorized by this section for
1189 which membership or affiliation with a particular organization
1190 is not required until at least two hundred fifty registrants
1191 complete an application and deposit a fee with the division to
1192 cover the first year’s basic registration fee, one-time design and
1193 manufacturing fee and additional annual fee if applicable. If the
1194 commissioner fails to receive the required number of applica-
1195 tions within six months of the effective date of the authorizing
1196 legislation, the plate will not be produced and will require
1197 legislative reauthorization: Provided, That if the minimum
1198 number of applications is not satisfied within the six months of
1199 the effective date of the authorizing legislation, a person may
1200 not request reconsideration of a special plate until at least two
1201 years have passed since the effective date of the original
1202 authorization.

1203 (e)(1) Nothing in this section requires a charge for a free
1204 prisoner of war license plate or a free recipient of the Congres-
1205 sional Medal of Honor license plate for a vehicle titled in the
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name of the qualified applicant as authorized by other provi-
sions of this code.

(2) A surviving spouse may continue to use his or her
deceased spouse’s prisoner of war license plate or Congressio-
nal Medal of Honor license plate until the surviving spouse
dies, remarries or does not renew the license plate.

(3) Qualified former prisoners of war and recipients of the
Congressional Medal of Honor may obtain a second special
registration plate for use on a passenger vehicle titled in the
name of the qualified applicant. The division shall charge a
one-time fee of ten dollars to be deposited into a special
revolving fund to be used in the administration of this chapter,
in addition to all other fees required by this chapter, for the
second special plate.

(f) The division may issue special ten-year registration
plates as follows:

(1) The commissioner may issue or renew for a period of no
more than ten years any registration plate exempted from
registration fees pursuant to any provision of this code or any
restricted use antique motor vehicle license plate authorized by
section three-a, article ten of this chapter: Provided, That the
provisions of this subsection do not apply to any person who
has had a special registration suspended for failure to maintain
motor vehicle liability insurance as required by section three,
article two-a, chapter seventeen-d of this code or failure to pay
personal property taxes as required by section three-a of this
article.

(2) An initial nonrefundable fee shall be charged for each
special registration plate issued pursuant to this subsection,
which is the total amount of fees required by section fifteen,
article ten of this chapter, section three, article three of this
chapter or section three-a, article ten of this chapter for the
period requested.
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1239 (g) The provisions of this section may not be construed to
1240 exempt any registrant from maintaining motor vehicle liability
1241 insurance as required by section three, article two-a, chapter
1242 seventeen-d of this code or from paying personal property taxes
1243 on any motor vehicle as required by section three-a of this
1244  article.

1245 (h) The commissioner may, in his or her discretion, issue a
1246 registration plate of reflectorized material suitable for perma-
1247 nent use on motor vehicles, trailers and semitrailers, together
1248 with appropriate devices to be attached to the registration to
1249 indicate the year for which the vehicles have been properly
1250 registered or the date of expiration of the registration. The
1251 design and expiration of the plates shall be determined by the
1252 commissioner. The commissioner shall, whenever possible and
1253 cost-effective, implement the latest technology in the design,
1254 production and issuance of registration plates, indices of
1255 registration renewal and vehicle ownership documents,
1256 including, but not limited to, offering internet renewal of
1257 vehicle registration and the use of bar codes for instant
1258 1identification of vehicles by scanning equipment to promote the
1259 efficient and effective coordination and communication of data
1260 for improving highway safety, aiding law enforcement and
1261 enhancing revenue collection.

1262 (i) Any license plate issued or renewed pursuant to this
1263 chapter which is paid for by a check that is returned for
1264 nonsufficient funds is void without further notice to the
1265 applicant. The applicant may not reinstate the registration until
1266 the returned check is paid by the applicantin cash, money order
1267 or certified check and all applicable fees assessed as a result
1268 thereof have been paid.

§17A-3-23. Registration plates to state, county, municipal and
other governmental vehicles; use for undercover
activities.
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(a) Any motor vehicle designed to carry passengers, owned
or leased by the State of West Virginia, or any of its depart-
ments, bureaus, commissions or institutions, except vehicles
used by the Governor, Treasurer, three vehicles per elected
office of the Board of Public Works, vehicles operated by the
State Police, not to exceed five vehicles operated by the office
of the Secretary of Military Affairs and Public Safety, not to
exceed five vehicles operated by the Division of Homeland
Security and Emergency Management, vehicles operated by
conservation officers of the Division of Natural Resources, not
to exceed ten vehicles operated by the arson investigators of the
office of State Fire Marshal, not to exceed two vehicles
operated by the Division of Protective Services and not to
exceed sixteen vehicles operated by inspectors of the office of
the Alcohol Beverage Control Commissioner, may not be
operated or driven by any person unless it has displayed and
attached to the front thereof, in the same manner as regular
motor vehicle registration plates are attached, a plate of the
same size as the regular registration plate, with white lettering
on a green background bearing the words “West Virginia” in
one line and the words “State Car” in another line and the
lettering for the words ““State Car” shall be of sufficient size to
be plainly readable from a distance of one hundred feet during
daylight.

The vehicle shall also have attached to the rear a plate
bearing a number and any other words and figures as the
Commissioner of Motor Vehicles shall prescribe. The rear plate
shall also be green with the number in white.

(b) On registration plates issued to vehicles owned by
counties, the color shall be white on red with the word
“County” on top of the plate and the words “West Virginia” on
the bottom. On any registration plates issued to a city or
municipality, the color shall be white on blue with the word
“City” on tdp and the words “West Virginia” on the bottom:
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35 Provided, That after the thirty-first day of December, two
36 thousand six, registration plates issued to a city or municipality
37 law-enforcement department shall include blue lettering on a
38 whitebackground with the word “West Virginia” on top of the
39 plate and shall be further designed by the commissioner to
40 include alaw enforcement shield together with otherinsignia or
41 lettering sufficient to identify the motor vehicle as a municipal
42 law enforcement department motor vehicle. The colors may not
43 Dbereversed and shall be of reflectorized material. The registra-
44  tion plates issued to counties, municipalities and other govern-
45 mental agencies authorized to receive colored plates hereunder
46 shall be affixed to both the front and rear of the vehicles. Every
47 municipality shall provide the commissioner with a list of law-
48 enforcement vehicles operated by the law-enforcement
49 department of the municipality, unless otherwise provided in
50 this section, and a fee of ten dollars for each vehicle submitted
51 Dby the first day of July, two thousand six.

52 (c)Registration plates issued to vehicles operated by county
53 sheriffs shall be designed by the commissioner in cooperation
54  with the sheriffs’ association with the word “Sheriff”” on top of
55 the plate and the words “West Virginia” on the bottom. The
56 plate shall contain a gold shield representing the sheriff’s star
57 andanumber assigned to that plate by the commissioner. Every
58 county sheriff shall provide the commissioner with a list of
59 vehicles operated by the sheriff, unless otherwise provided in
60 this section, and a fee of ten dollars for each vehicle submitted
61 by the first day of July, two thousand two.

62 (d) The commissioner is authorized to designate the colors
63 and design of any other registration plates that are issued
64 without charge to any other agency in accordance with the
65 motor vehicle laws.

66 (e) Upon application, the commissioner is authorized to
67 issue a maximum of five Class A license plates per applicant to
68 be used by county sheriffs and municipalities on
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law-enforcement vehicles while engaged in undercover
investigations.

(f) The commissioner is authorized to issue an unlimited
number of license plates per applicant to authorized drug and
violent crime task forces in the State of West Virginia when the
chairperson of the control group of a drug and violent crime
task force signs a written affidavit stating that the vehicle or
vehicles for which the plates are being requested will be used
only for official undercover work conducted by a drug and
violent crime task force.

(g) The commissioner is authorized to issue twenty Class
A license plates to the Criminal Investigation Division of the
Department of Revenue for use by its investigators.

(h) The commissioner may issue a maximum of ten Class
Alicense plates to the Division of Natural Resources for use by
conservation officers. The commissioner shall designate the
color and design of the registration plates to be displayed on the
front and the rear of all other state-owned vehicles owned by
the Division of Natural Resources and operated by conservation
officers.

(i) The commissioner is authorized to issue an unlimited
number of Class A license plates to the Commission on Special
Investigations for state-owned vehicles used for official
undercover work conducted by the Commission on Special
Investigations. The commissioner is authorized to issue a
maximum of two Class A plates to the Division of Protective
Services for state-owned vehicles used by the Division of
Protective Services in fulfilling its mission.

() No other registration plate may be issued for, or attached
to, any state-owned vehicle.

(k) The Commissioner of Motor Vehicles shall have a
sufficient number of both front and rear plates produced to
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101 attach to all state-owned cars. The numbered registration plates
102 for the vehicles shall start with the number “five hundred” and
103 the commissioner shall issue consecutive numbers for all
104 state-owned cars.

105 (1) It is the duty of each office, department, bureau,
106 commission or institution furnished any vehicle to have plates
107 as described herein affixed thereto prior to the operation of the
108 vehicle by any official or employee.

109 (m) The commissioner may issue special registration plates
110 for motor vehicles titled in the name of the Division of Public
111 Transit or in the name of a public transit authority as defined in
112 this subsection and operated by a public transit authority or a
113 public transit provider to transport persons in the public
114 interest. For purposes of this subsection, “public transit
115 authority” means an urban mass transportation authority created
116 pursuantto the provisions of article twenty-seven, chapter eight
117 of this code or a nonprofit entity exempt from federal and state
118 income taxes under the Internal Revenue Code and whose
119 purpose is to provide mass transportation to the public at large.
120 The special registration plate shall be designed by the commis-
121 sioner and shall display the words “public transit” For words or
122 letters of similar effect to indicate the public purpose of the use
123 of the vehicle. The special registration plate shall be issued
124  without charge.

125 (n) Any person who violates the provisions of this section
126 is guilty of a misdemeanor and, upon conviction thereof, shall
127 be fined not less than fifty dollars nor more than one hundred
128 dollars. Magistrates shall have concurrent jurisdiction with
129 circuit and criminal courts for the enforcement of this section.
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CHAPTER 160

(Com. Sub. for H. B. 4490 — By Delegate Boggs)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 3, 2006.]

AN ACT to amend and reenact §17A-6-6and §17A-6-18 of the Code
of West Virginia, 1931, as amended; and to amend said code by
adding thereto a new article, designated §17A-6E-1, §17A-6E-2,
§17A-6E-3, §17A-6E-4, §17A-6E-5, §17A-6E-6, §17A-6E-7,
§17A-6E-8, §17A-6E-9,§17A-6E-10, §17A-6E-11, §17A-6E-12,
§17A-6E-13 and §17A-6E-14, all relating generally to the
regulation of selling new or used vehicles; providing for the
comprehensive regulation and licensing of salespersons and
finance and insurance representatives; setting forth specific
licensure requirements; providing for revocation, suspension and
refusal to renew licenses; authorizing fees; requiring dealers to
notify the division upon the hiring and termination of salesper-
sons; requiring display of list of licensees; authorizing the
commissioner to propose legislative rules; prohibiting the
employment by dealers of unlicensed salespersons; authorizing
the commissioner to conduct investigations and petition for
injunctions under certain circumstances; providing for investiga-
tions of violations; providing for appeals of decisions to suspend,
revoke or deny licenses; and establishing special revenue fund.

Be it enacted by the Legislature of West Virginia:

That §17A-6-6 and §17A-6-18 of the Code of West Virginia,
1931, as amended, be amended and reenacted; and that said code be

amended by adding thereto a new article, designated §17A-6E-1,
§17A-6E-2, §17A-6E-3, §17A-6E-4, §17A-6E-5; §17A-6E-6,
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§17A-6E-7, §17A-6E-8, §17A-6E-9, §17A-6E-10, §17A-6E-11,
§17A-6E-12, §17A-6E-13 and §17A-6E-14, all to read as follows:

Article
6. Licensing of Dealers and Wreckers or Dismantlers; Special Plates;
Temporary Plates or Markers, Etc.
6E. Motor Vehicle Salesperson License.

ARTICLE 6. LICENSING OF DEALERS AND WRECKERS OR
DISMANTLERS; SPECIAL PLATES; TEMPORARY
PLATES OR MARKERS, ETC.

§17A-6-6. Refusal or issuance of license certificate; license certificate not transfer-
able.

§17A-6-18. Investigation; matters confidential; grounds for suspending or revoking
license or imposing fine; suspension and revocation generally.

§17A-6-6. Refusal or issuance of license certificate; license certif-
icate not transferable.

(a) Upon the review of the application and all other
information before him or her, the commissioner may make and
enter an order denying an application for a license certificate
and refuse the license certificate sought. A denial and refusal
are final and conclusive unless an appeal is made in accordance
with the provisions of rules proposed for legislative approval in
accordance with the provisions of article three, chapter
twenty-nine-a of this code. The commissioner shall make and
enter an order denying or refusing a license, if the commis-
10 sioner finds that the applicant (individually, if an individual, or
11 the partners, if a copartnership, or the officers and directors, if
12 acorporation):
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13 (1) Has failed to furnish the required bond unless otherwise
14 exempt under the provisions of section two-a of this article;

15 (2) Has failed to furnish the required certificate of insur-
16 ance;
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(3) Has knowingly made false statement of a material fact
in his or her application;

(4) Has habitually defaulted on financial obligations in this
state or any other state or jurisdiction;

(5) Has been convicted of a felony: Provided, That upon
appeal, the Motor Vehicle Dealers Advisory Board established
pursuant to the provisions of section eighteen-a of this article
may grant an exemption of this restriction if the felony did not
involve financial matters, the motor vehicle industry or matters
of moral turpitude;

(6) So far as can be ascertained, has not complied with and
will not comply with the registration and title laws of this state
or any other state or jurisdiction;

(7) Does not or will not have or maintain at each place of
business, subject to the qualification contained in subdivision
(17), subsection (a), section one of this article with respect to a
new motor vehicle dealer (an established place of business as
defined for the business in question) in that section;

(8) Has been convicted of any fraudulent act in connection
with the business of new motor vehicle dealer, used motor
vehicle dealer, house trailer dealer, trailer dealer, recreational
vehicle dealer, motorcycle dealer, used parts dealer, or wrecker
or dismantler in this state or any other state or jurisdiction;

(9) Has done any act or has failed or refused to perform any
duty for which the license certificate sought could be suspended
or revoked were it then issued and outstanding;

(10) Is not age eighteen years or older;

(11) Is delinquent in the payment of any taxes owed to the
United States, the State of West Virginia or any political
subdivision of the state;
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(12) Has been denied a license in another state or has been
the subject of licenserevocation or suspension in another state;

(13) Has commiitted any action in another state which, if it
had been committed in this state, would be grounds for denial
and refusal of the application for a license certificate;

(14) Has failed to pay any civil penalty assessed by this
state or any other state;

(15) Has failed to reimburse when ordered, any claim
against the dealer recovery fund as prescribed in section two-a
of this article; or

(16) Has failed to comply with the provisions of article
six-e of this chapter, pertaining to the employment of licensed
salespersons.

Otherwise, the commissioner shallissueto the applicant the
appropriate license certificate which entitles the licensee to
engage in the business of new motor vehicle dealer, used motor
vehicle dealer, house trailer dealer, trailer dealer, recreational
vehicle dealer, motorcycle dealer, used parts dealer, or wrecker
or dismantler, as the case may be.

(b) A license certificate issued in accordance with the
provisions of this article is not transferable.

§17A-6-18. Investigation; matters confidential; grounds for

suspending or revoking license or imposing fine;
suspension and revocation generally.

(a) The commissioner may conduct an investigation to
determine whether any provisions of this chapter have been or
are about to be violated by a licensee. Any investigation shall
be kept confidential by the commissioner and the division,
unless and until the commissioner suspends or revokes the
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license certificate of the licensee involved or fines the licensee:
Provided, That the commissioner may advise the Motor Vehicle
Dealers Advisory Board of pending actions and may disclose to
the Motor Vehicle Dealers Advisory Board any information that
enables it to perform its advisory function in imposing penal-
ties. The commissioner may suspend or revoke a license
certificate, suspend a special dealer plate or plates, impose a
fine or take any combination of these actions if the commis-
sioner finds that the licensee:

(1) Has failed or refused to comply with the laws of this
state relating to the registration and titling of vehicles and the
giving of notices of transfers, the provisions and requirements
of this article, or any reasonable rules authorized in section
nine, article two of this chapter and promulgated to implement
the provisions of this article by the commissioner in accordance
with the provisions of article three, chapter twenty-nine-a of
this code;

(2) Has given any check in the payment of any fee required
under the provisions of this chapter which is dishonored;

(3) In the case of a dealer, has knowingly made or permitted
any unlawful use of any dealer special plate or plates issued to
him or her;

(4) In the case of a dealer, has a dealer special plate or
plates to which he or she is not lawfully entitled;

(5) Has knowingly made false statement of a material fact
in his or her application for the license certificate then issued
and outstanding;

(6) Has habitually defaulted on financial obligations;

(7) Does not have and maintain at each place of business
(subject to the qualification contained in subdivision (17),
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36 subsection (a), section one of this article with respect to a new
37 motor vehicle dealer) an established place of business as
38 defined for the business in question in section one of this
39 article;

40 (8) Has been guilty of any fraudulent actin connection with
41 the business of new motor vehicle dealer, used motor vehicle
42 dealer, house trailer dealer, trailer dealer, motorcycle dealer,
43 used parts dealer or wrecker or dismantler;

44 (9) Has defrauded or is attempting to defraud any buyer or
45 any other person, to the damage of the buyer or other person, in
46 the conduct of the licensee’s business;

47 (10) Has defrauded or is attempting to defraud the state or
48 any political subdivision of the state of any taxes or fees in
49 connection with the sale or transfer of any vehicle;

50 (11) Has committed fraud in the registration of a vehicle;

51 (12) Has knowingly purchased, sold or otherwise dealtin a
52 stolen vehicle or vehicles;

53 (13) Has advertised by any means, with intent to defraud,
54 any material representation or statement of fact which is untrue,
55 misleading or deceptive in any particular relating to the conduct
56 of the licensed business;

57 (14) Has willfully failed or refused to perform any legally
58 binding written agreement with any buyer;

59 (15) Has made a fraudulent sale or purchase;

60 (16) Has failed or refused to assign, reassign or transfer a
61 proper certificate of title;

62 (17) Has a license certificate to which he or she is not
63 lawfully entitled;



Ch. 160] MOTOR VEHICLES 1367

64
65

66
67
68

69
70
71

72
73
74
75
76
77

78
79
80
81
82
83
84
85
86
87
88

89
90
91
92
93
94
95

(18) Has misrepresented a customer’s credit or financial
status to obtain financing;

(19) Has failed to reimburse, when ordered, any claim
against the dealer recovery fund as prescribed in section two-a
of this article; or

(20) Has employed unlicensed salespersons in violation of
article six-e of this chapter on or after the first day of January,
two thousand eight.

(b) The commissioner shall also suspend or revoke the
license certificate of a licensee if he or she finds the existence
of any ground upon which the license certificate could have
been refused or any ground which would be cause for refusing
alicense certificate to the licensee were he or she then applying
for the license certificate.

(c) Whenever a licensee fails to keep the bond, unless
exempt from the requirement pursuant to section two-a of this
article or liability insurance réquired by section four of this
article, in full force and effect, or fails to provide evidence of
the bond or liability insurance, the commissioner shall automat-
ically suspend the license certificate of the licensee unless and
until a bond or certificate of insurance as required by section
four of this article is furnished to the commissioner. When the
licensee furnishes the bond or certificate of insurance to the
commissioner and pays all reinstatement fees, the commis-
sioner shall vacate the suspension.

(d) Suspensions under this section shall continue until the
cause for the suspension has been eliminated or corrected.
Revocation of alicense certificate does not preclude application
for a new license certificate. The commissioner shall process
the application for a new license certificate in the same manner
and issue or refuse to issue the license certificate on the same
grounds as any other application for a license certificate is



1368

96
97
98
99
100

MOTOR VEHICLES [Ch. 160

processed, considered and passed upon, except that the
commissioner may give any previous suspension and the
revocation such weight in deciding whether to issue or refuse
the license certificate as is correct and proper under all of the
circumstances.

ARTICLE 6E. MOTOR VEHICLE SALESPERSON LICENSE.

§17A-6E-1. Findings and purpose.

§17A-6E-2. Definitions.

§17A-6E-3. License required.

§17A-6E-4. Eligibility and issuance of license.

§17A-6E-5. Expiration of license, renewal and expired license.
§17A-6E-6. Change of employer.

§17A-6E-7. Change of address, lost or stolen license, duplicate license.
§17A-6E-8. Display of license.

§17A-6E-9. Revocation, suspension or refusal to renew license.
§17A-6E-10. Administrative due process.

§17A-6E-11. Investigation, matters confidential.

§17A-6E-12. Injunctive relief.

§17A-6E-13. Authority for rules.

§17A-6E-14. Motor Vehicle Salesperson License Fund.

§17A-6E-1. Findings and purpose.

1
2
3
4

(9}

6
7

(a) It is the purpose of this article to protect retail motor
vehicle customers, motor vehicle dealers, banks and the state
from sustaining losses due to the fraudulent activity of persons
engaged in the business of selling vehicles.

(b) This article establishes minimum competency and
ethical standards for persons engaged in the business of selling
motor vehicles to the general public.

§17A-6E-2. Definitions.

[S——y

~ W

The following words as used in this article, unless the
context otherwise requires, have the following meanings:

(1) “Applicant” means any person making application for
an original or renewal of a salesperson license;
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(2) “Dealer” means any motor vehicle or auction business
regulated under the provisions of article six or six-c of this
chapter;

(3) “Licensee” means any person holding a license issued
under the provisions of this article;

(4) “Motor vehicle salesperson” or ‘“‘salesperson” means
any person employed by a dealer to sell, buy, display and offer
for sale or deal in motor vehicles, recreational vehicles or
trailers, as those terms are defined in section one of article one
of this chapter, for a commission or other valuable consider-
ation, but does not mean any public officer performing his or
her official duties or the dealer licensee. A person employed by
a dealer as a finance and insurance representative is for the
purposes of this article a salesperson.

§17A-6E-3. License required.

1
2
3
4
5

O 00 O A

10

12
13
14
15

(a) Except as provided in section six of this article, no
person may engage in business in this state as a motor vehicle
salesperson on and after the first day of January, two thousand
eight, without holding a license issued under the provisions of
this article.

(b) No class of vehicle dealer as defined in article six or
six-c of this chapter may employ an unlicensed motor vehicle
salesperson on or after the first day of January, two thousand
eight. No person may sell vehicles for more than one vehicle
dealer unless the commissioner grants a written waiver.

(c) Any person employed by licensed dealers as a salesper-
son immediately preceding the effective date of this section is
exempt from the requirements of the background investigation
and the written test and payment of the fee for the background
investigation provided in section four of this article.
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§17A-6E-4. Eligibility and issuance of license.

[S—

(a) The division may not issue any person a motor vehicle
2 salesperson license unless the applicant:

3 (1) Is employed by a licensed West Virginia dealer who
4 verifies the employment;

5 (2) Completes the application for a license on the form
6 prescribed by the division, fully completed, signed and attested
7 to by the applicant, including, but not limited to, the appli-
8 cant’s:

9 (A) Full name;
10 (B) Social security number;
11 (C) Residence and mailing address;
12 (D) Name of employing dealership;

13 (E) Statement as to whether the applicant has ever had any
14 previous application for a dealer or salesperson license refused
15 in this or any other state or jurisdiction;

16 (F) Statement as to whether the applicant has been previ-
17 ouslylicensed as a salesperson in this state or any other state or
18 jurisdiction;

19 (G) Statement as to whether the applicant has ever had his
20 or her salesperson license or a dealer license suspended or
21 revoked in this state or any other state or jurisdiction;

22 (H) Statement as to whether the applicant has ever held a
23 dealer license which has been suspended or revoked or has been
24 employed by a dealer which has had its license suspended or
25 revoked;
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(I) Statement as to whether the applicant has ever been
convicted of a felony or whether the applicant individually or
as an owner, partner, officer or director of a business entity has
been convicted of, or pleaded guilty or nolo contendere to a
criminal action, and if so, a written explanation of the convic-
tion;

(J) Statement as to whether or not the applicant owes a
child support obligation, owes a child support obligation that is
more than six months in arrears, is the subject of a child support
related warrant, subpoena or court order; and

(K) Statement that the applicant has not been found to have
done any of the acts which would justify suspension or revoca-
tion of a salesperson’s license under section nine of this article;

(3) Submits verification of employment by the employing
dealer;

(4) Furnishes a full set of fingerprints to facilitate a
background check and other investigation considered necessary
by the commissioner;

(5) Pays an initial nonrefundable application fee of seven
dollars for each year the license is valid. Payment of the fee
entitles the applicant to one attempt at a written test prescribed
by the division. Successful completion of at least seventy
percent of the written test is a passing score;

(6) Pays a nonrefundable background investigation fee of
twenty-five dollars; and

(7) Is not the subject of a background investigation which
reveals criminal convictions or other circumstances for which
the commissioner may deny licensure under the provisions of
this article.
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55 (b) The division may, upon successful completion of all the
56 requirements contained in subsection (a) of this section, with
57 the exception of the background investigation, issue the
58 applicant a temporary motor vehicle salesperson license. The
59 temporary license is valid for a maximum of ninety days
60 pending issuance of the permanent license endorsement or
61 receipt of an unfavorable background investigation, whichever
62 occurs first.

63 (c) The division shall refuse to issue the license if the
64 applicant:

65 (1) Does not provide the necessary documents as deter-
66 mined by the division to establish his or her identity or legal
67 presence in this country;

68 (2) Has made any false statements of material fact in the
69 application;

70 (3) Has had his or her privilege to sell vehicles denied,
71 suspended or revoked by this state or any other state or
72 jurisdiction: Provided, That upon the applicant’s appeal, the
73 commissioner may grant an exemption of this restriction if the
74 applicant can show that he or she is eligible for reinstatement in
75 his or her previous jurisdiction of licensure;

76 (4) Has committed a fraudulent act or omission or repeat-
77 edly defaulted in financial obligations in connection with the
78 buying, selling, leasing, rental or otherwise dealing in motor
79 vehicles, recreational vehicles or trailers;

80 (5) Has been convicted of a felony: Provided, Thatupon the
81 applicant’s appeal the commissioner may grant an exemption
82 to this restriction if the felony did not involve financial matters
83 or the motor vehicle industry;
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(6) Is not employed as a salesperson for a motor vehicle
dealer licensed in accordance with article six or six-c of this
chapter;

(7) Is acting as a salesperson for more than one motor
vehicle dealer at the same time without a waiver issued by the
commissioner; or

(8) Has a background investigation which reveals criminal
convictions or other circumstances for which the commissioner
may deny licensure under the provisions of this article.

(d) Willful misrepresentation of any fact in any application
or any document in support of the application is a violation of
this article.

§17A-6E-5. Expiration of license, renewal and expired license.

1
2
3
4
5
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(a) An initial license issued under the provisions of this
article shall be valid for no less than three years nor more than
seven years as determined by the division to establish set
license expiration date on the applicant’s birthday in a year in
which the applicant’s age is evenly divisible by five.

(b) A licensee may renew a license in the manner pre-
scribed by the division upon completion of the application for
renewal, verification by the employing dealer and payment of
a renewal fee of ten dollars. The license shall be valid for a
period of five years.

(1) Any licensee who fails to renew his or her license
before the date of expiration shall pay an additional fee of five
dollars.

(2) Any licensee who fails to renew his or her license
within six months of expiration is not eligible for renewal and
is required to complete the application process required of all
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17 new applicants, including the payment of all initial fees,
18 completion of the written test and background investigation as
19 if he or she never held a license.

§17A-6E-6. Change of employer.

1 (a) Within ten days of the termination of employment of a
2 licensed salesperson, the dealer shall notify the division of the
3 termination in the manner prescribed by the division. The
4 license of the salesperson becomes inactive upon termination of
5 employment by a licensed dealer, and the salesperson may not
6 engage in the activities of a salesperson as described in section
7 two of this article unless and until he or she becomes relicensed
8 as a salesperson for the same dealer or another dealer.

9 (b) Within ten days of hiring a licensed salesperson, the
10 dealer shall notify the division in the manner prescribed by the
11 division. The dealer shall complete an application for transfer
12 of a salesperson license, and shall verify the salesperson’s
13 employment in a manner prescribed by the division.

14 (c) The salesperson shall submit the completed transfer
15 application, a fee of five dollars and obtain a new salesperson
16 license in the name of the new employer before engaging in the
17 activities of a salesperson as described in section two of this
18 article. No transfer application or fee is required if the salesper-
19 sonis reemployed by the previous employer within six months
20 of cessation of employment.

§17A-6E-7. Change of address, lost or stolen license, duplicate
license.

A licensee shall notify the division in the manner prescribed
by the division of a change of address of the licensee or the loss
of a license, and obtain a new license within twenty days of
loss. The division shall charge a fee of five dollars for issuing
any duplicate license.
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§17A-6E-8. Display of license.

1
2
3
4
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(a) Every licensee must have his or her license in his or her
possession at all times when engaged in the business of selling
vehicles, and shall display the license upon demand of any
customer, law-enforcement official or division employee.

(b) Every dealer shall conspicuously display a list of all
employees currently licensed as salespersons.

§17A-6E-9. Revocation, suspension or refusal to renew license.
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(a) The commissioner may revoke or suspend the license of
any licensee if he or she determines that the licensee has:

(1) Violated any motor vehicle dealer law, any dealer rule
or order of the division;

(2) Improperly withheld, misappropriated or converted to
his or her own use any money received from customers;

(3) Misrepresented the terms of any existing or proposed
vehicle sale, purchase, lease, rental, finance, warranty or
insurance agreement;

(4) Engaged in any pattern of unfair competition or unfair
or deceptive acts or practices in the business of buying, selling,
renting or leasing vehicles;

(5) Forged another person’s name to any application or
form required for the titling, leasing, rental, registration,
financing or insuring of a vehicle;

(6) Knowingly and willfully made or permitted a false or
fraudulent application or form required for the titling, leasing,
rental, registration, financing or insuring of a vehicle;

(7) Been convicted of or pleaded nolo contendere to any
felony: Provided, That upon the applicant’s appeal the commis-



1376

21
22

23
24
25

26
27
28
29
30
31
32

33
34
35
36

37

38
39
40

41
42

43
44
45

MOTOR VEHICLES [Ch. 160

sioner may grant an exemption to this subdivision if the felony
did not involve financial matters or the motor vehicle industry;

(8) Been convicted of or pleaded nolo contendere to a
misdemeanor in connection with his or her activities in the
business of selling, renting or leasing vehicles;

(9) Been refused a dealer or salesperson license or had a
dealer or salesperson license suspended, revoked, restricted or
otherwise canceled in another state or jurisdiction: Provided,
That upon the applicant’s appeal, the commissioner may grant
an exemption of this restriction if the applicant can show that he
or she is eligible for reinstatement in his or her previous
jurisdiction of licensure; or

(10) Obtained the license through misrepresentation, fraud
or any other act for which the issuance of the license could have
been refused had it been known to the commissioner at the time
of issuance.

(b) For the purposes of this section:

(1) “Suspension” means the privilege to sell vehicles is
temporarily withdrawn for a fixed period and is reinstatable
without retesting; and

(2) “Revocation” means the privilege to sell vehicles is
withdrawn permanently.

(c) A licensee whose license is revoked may reapply for an
original license with an explanation as to why the commissioner
should consider the applicant for relicensing.

§17A-6E-10. Administrative due process.

1
2

(a) Any person may appeal an order of the commissioner
suspending, revoking, denying or otherwise canceling his or her
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8
9
10

salesperson license in accordance with the prescribed proce-
dures of the division.

(b) The commissioner may but is not required to stay the
suspension or revocation of a salesperson license during the
appeals process.

(c) Any final order entered pursuant to this article is subject
to judicial review as provided in article five, chapter
twenty-nine-a of this code.

§17A-6E-11. Investigation, matters confidential.

1
2
3
4
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(a) The commissioner may conduct any investigation
necessary to determine whether any provision of this chapter
has been violated or is about to be violated by a licensee or
applicant. ‘

(b) The commissioner and the division shall keep any
investigation confidential unless and until the commissioner
suspends, revokes or otherwise denies a license: Provided, That
the commissioner may advise the Motor Vehicle Dealers
Advisory Board of information that may enable it to perform its
advisory functions.

§17A-6E-12. Injunctive relief.
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(a) Whenever it appears to the commissioner that any
person or licensee has violated any provision of this article or
any final order of the commissioner, the commissioner may
petition, in the name of the state, in the Circuit Court of
Kanawha County or in the circuit court of the county in which
the violation occurred, for an injunction against the person or
licensee. Injunctive relief may be awarded in addition to any
penalty imposed pursuant to the provisions of article eleven of
this chapter or any other remedy allowed by law.
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(b) The circuit court may, by mandatory or prohibitory
injunction, compel compliance with the provisions of this
article and all final orders of the commissioner. The court may
also issue temporary injunctions.

(c) The judgment by the circuit court is final unless
reversed, vacated or modified on appeal to the Supreme Court
of Appeals of West Virginia. An appeal shall be sought in the
manner and within the time provided by law for appeals from
circuit courts in other civil cases.

§17A-6E-13. Authority for rules.

1
2
3
4

The commissioner may propose rules for legislative
approval in accordance with the provisions of article three,
chapter twenty-nine-a of this code, in order to effectuate the
provisions of this article.

§17A-6E-14. Motor Vehicle Salesperson License Fund.

1
2
3
4
5
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10
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All moneys collected pursuant to this article shall be
deposited in a special revenue account in the State Treasury to
be known as the “Motor Vehicle Salesperson License Fund.”
Expenditures from the fund shall be for the administration of
licensure of motor vehicle salespersons and are not authorized
from collections but are to be made only in accordance with
appropriation by the Legislature and in accordance with the
provisions of article three, chapter twelve of this code and upon
fulfillment of the provisions of article two, chapter eleven-b of
this code: Provided, That for the fiscal year ending the thirtieth
day of June, two thousand seven, expenditures are authorized
from collections rather than pursuant to appropriation by the
Legislature.
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CHAPTER 161

(H. B. 4307 — By Delegates Evans, Boggs, Stalnaker,
Azinger, Rick Thompson and Schadler)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact §17A-10-3a of the Code of West
Virginia, 1931, as amended, relating to extending the weekend
driving privileges of antique motor vehicles and motorcycles.

Be it enacted by the Legislature of West Virginia:

That §17A-10-3a of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 10. FEES FOR REGISTRATION, LICENSING, ETC.

§17A-10-3a. Special registration of antique motor vehicles and
motorcycles; definition, registration and use of
classic motor vehicles and classic motorcycles.

(a) The annual registration fee for any antique motor
vehicle or motorcycle as defined in this section is two dollars.
“Antique motor vehicle” means any motor vehicle which is
more than twenty-five years old and is owned solely as a
collector’s item. “Antique motorcycle” means any motorcycle
which is more than twenty-five years old and is owned solely
as a collector’s item.
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“Classic motor vehicle” means a motor vehicle which is
9 more than twenty-five years old and is registered pursuant to
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section three of this article and is used for general transporta-
tion.

“Classic motorcycle” means a motorcycle which is more
than twenty-five years old and is registered pursuant to section
three of this article and is used for general transportation.

(b) Except as otherwise provided in this section, antique
motor vehicles or motorcycles may not be used for general
transportation but may only be used for:

(1) Participation in club activities, exhibits, tours, parades
and similar events;

(2) The purpose of testing their operation, obtaining repairs
or maintenance and transportation to and from events as
described in subdivision (1); and

(3) Recreational purposes starting Fridays at four o’clock
in the evening through Sundays, and holidays: Provided, That
aclassic motor vehicle or aclassic motorcycle as defined in this
section may be registered under the applicable class at the
applicable registration fee set forth in section three of this
article and may be used for general transportation.

(c) A West Virginia motor vehicle or motorcycle displaying
license plates of the same year of issue as the model year of the
antique motor vehicle or motorcycle, as authorized in this
section, may be used for general transportation purposes if the
following conditions are met:

(1) The license plate’s physical condition has been
inspected and approved by the Division of Motor Vehicles;

(2) The license plate is registered to the specific motor
vehicle or motorcycle by the Division of Motor Vehicles;
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(3) The owner of the motor vehicle or motorcycle annually
registers the motor vehicle or motorcycle and pays an annual
registration fee for the motor vehicle or motorcycle equal to
that charged to obtain regular state license plates; and

(4) The motor vehicle or motorcycle passes an annual
safety inspection; and

(5) The motor vehicle or motorcycle displays a sticker
attached to the license plate, issued by the division, indicating
that the motor vehicle or motorcycle may be used for general
transportation.

(d) If more than one request is rﬂade for license plates
having the same number, the division shall accept only the first
application.

(e) The commissioner may promulgate rules in accordance
with the provisions of chapter twenty-nine-a of this code as may
be necessary or convenient for the carrying out of the provi-
sions of this section.

-0

CHAPTER 162

(Com. Sub. for H. B. 4004 —By Delegates Swartzmiller, Ennis,

Beach, Kominar, Ron Thompson, Talbott and Boggs)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2006.]

AN ACT to amend the Code of West Virginia, 1931, as amended, by

adding thereto a new section, designated §17C-6-7a, relating to
prohibiting the use of a traffic law photo-monitoring device by
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police officers to detect traffic law violations; defining “traffic
law photo-monitoring device”; providing that evidence obtained
by the use of a traffic law photo-monitoring device may not be
used to prove a violation of a traffic law; providing that this
section does not prohibit the use of microwave devices to prove
the speed of a motor vehicle in violation of a traffic law; and
providing that evidence obtained by the use of a traffic law
photo-monitoring device may be used for other lawful purposes.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §17C-6-7a, to read as
follows:

§17C-6-7a. Prohibition of the use of traffic law photo-monitoring
devices to detect or prove traffic law violations.

(a) As used in this section “traffic law photo-monitoring
device” means an electronic system consisting of a photo-
graphic, video, or electronic camera and a means of sensing the
presence of a motor vehicle that automatically produces
photographs, videotape, or digital images of the vehicle, its
operator, or its license plate.
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(b) No police officer may utilize a traffic law photo-
monitoring device to determine compliance with, or to detect a
violation of, a municipal or county ordinance or any provision
10 of this code that governs or regulates the operation of motor
11 vehicles.

O 00

12 (c) A violation of a municipal or county ordinance or any
13 provision of this code that governs or regulates the operation of
14 motor vehicles may not be proved by evidence obtained by the
15 use of a traffic law photo-monitoring device.

16 (d) The provisions of this section do not prohibit the use of
17 any device designed to measure and indicate the speed of a
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moving object by means of microwaves to obtain evidence to
prove the speed of a motor vehicle pursuant to section seven of
this article.

(e) The provisions of this section do not prohibit use of a
traffic law photo-monitoring device for any other lawful
purposes other than to obtain evidence to prove violations of
municipal or county ordinances or any provision of this code
governing or regulating the operation of motor vehicles.

CHAPTER 163

(H. B. 4437 — By Delegate Swartzmiller)

[Passed March 8, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 5, 2006.]

AN ACT to amend and reenact §17C-15-26 of the Code of West

Virginia, 1931, as amended, relating to authorizing West Virginia
Department of Agriculture emergency response vehicles to utilize
red flashing warning lights.

Be it enacted by the Legislature of West Virginia:

That §17C-15-26 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 15. EQUIPMENT.

§17C-15-26. Special restrictions on lamps.

1

(a) Any lighted lamp or illuminating device upon a motor

2 vehicle other than head lamps, spot lamps, auxiliary lamps or
3 flashing front-direction signals which projects a beam of light
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4 of an intensity greater than three hundred candlepower shall be

S sodirected that no part of the beam will strike the level of the
6 roadway on which the vehicle stands at a distance of more than
7 seventy-five feet from the vehicle.

8 (b) No person shall drive or move any vehicle or equipment

9 upon any highway with any lamp or device thereon displaying
10 other than a white or amber light visible from directly in front
11 of the center thereof except as authorized by subsection (d) of
12  this section.

13 (c) Except as authorized in subsections (d) and (f) of this
14 section and authorized in section nineteen of this article,
15 flashing lights are prohibited on motor vehicles: Provided, That
16 any vehicle as a means for indicating right or left turn, or any
17 vehicle as a means of indicating the same is disabled or
18 otherwise stopped for an emergency may have blinking or
19 flashing lights.

20 (d) Notwithstanding any other provisions of this chapter,
21 the following colors of flashing warning lights are restricted for
22 the use of the type of vehicle designated:

23 (1) Blue flashing warning lights are restricted to police
24 vehicles. Authorization for police vehicles shall be designated
25 by the chief administrative official of each police department.

26 (2) Except for standard vehicle equipment authorized by
27 section nineteen of this article, red flashing warning lights are
28 restricted to ambulances; firefighting vehicles; hazardous
29 material response vehicles; industrial fire brigade vehicles;
30 school buses; West Virginia Department of Agriculture
31 emergency response vehicles; Class A vehicles, as defined by
32 section one, article ten, chapter seventeen-a of this code, of
33 those firefighters who are authorized by their fire chiefs to have
34 the lights; Class A vehicles of members of ambulance services
35 or duly chartered rescue squads who are authorized by their
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respective chiefs to have the lights; and Class A vehicles of out-
of-state residents who are active members of West Virginia fire
departments, ambulance services or duly chartered rescue
squads who are authorized by their respective chiefs to have the
lights. Red flashing warning lights attached to the Class A
vehicles shall be operated only when responding to or engaged
in handling an emergency requiring the attention of the
firefighters, members of the ambulance services, or chartered
rescue squads.

(3) The use of red flashing warning lights shall be autho-
rized as follows:

(A) Authorization for all ambulances shall be designated by
the Department of Health and Human Resources and the sheriff
of the county of residence.

(B) Authorization for all fire department vehicles shall be
designated by the fire chief and the State Fire Marshal’s office.

(C) Authorization for all hazardous material response
vehicles and industrial fire brigades shall be designated by the

-chief of the fire department and the State Fire Marshal’s Office.

(D) Authorization for all rescue squad vehicles not
operating out of a fire department shall be designated by the
squad chief, the sheriff of the county of residence and the
Department of Health and Human Resources.

(E) Authorization for school buses shall be designated as
set out in section twelve, article fourteen, chapter seventeen-c.

(F) Authorization for firefighters to operate Class A
vehicles shall be designated by their fire chiefs and the State
Fire Marshal’s office.

(G) Authorization for members of ambulance services or
any other emergency medical service personnel to operate Class
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66 A vehicles shall be designated by their chief official, the
67 Department of Health and Human Resources and the sheriff of
68 the county of residence.

69 (H) Authorization for members of duly chartered rescue
70 squads not operating out of a fire department to operate Class
71 A vehicles shall be designated by their squad chiefs, the sheriff
72 of the county of residence and the Department of Health and
73 Human Resources.

74 (I) Authorization for out-of-state residents operating Class
75 A vehicles who are active members of a West Virginia fire
76 department, ambulance services or duly chartered rescue squads
77 shall be designated by their respective chiefs.

78 (J) Authorization for West Virginia Department of
79 Agriculture emergency response vehicles shallbe designated by
80 the Commissioner of the Department of Agriculture.

81 (4) Yellow flashing warning lights are restricted to the
82 following:

83 (A) All other emergency vehicles, including tow trucks and
84 wreckers, authorized by this chapter and by section twenty-
85 seven of this article;

86 (B) Postal service vehicles and rural mail carriers, as
87 authorized in section nineteen of this article;

88 (C) Rural newspaper delivery vehicles;

89 (D) Flag car services;

90 (E) Vehicles providing road service to disabled vehicles;
91 (F) Service vehicles of a public service corporation;

92 (G) Snow removal equipment; and
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(H) School buses.

(5) The use of yellow flashing warning lights shall be
authorized as follows:

(A) Authorization for tow trucks, wreckers, ruralnewspaper
delivery vehicles, flag car services, vehicles providing road
service to disabled vehicles, service vehicles of a public service
corporation and postal service vehicles shall be designated by
the sheriff of the county of residence.

(B) Authorization for snow removal equipment shall be
designated by the Commissioner of the Division of Highways.

(C) Authorization for school buses shall be designated as
set out in section twelve, article fourteen, chapter seventeen-c.

(e) Notwithstanding the foregoing provisions of this
section, any vehicle belonging to a county board of education,
an organization receiving funding from the state or federal
transit administration for the purpose of providing general
public transportation, or hauling solid waste may be equipped
with a white flashing strobotron warning light. This strobe light
may be installed on the roof of a school bus, a public transpor-
tation vehicle, or a vehicle hauling solid waste not to exceed
one-third the body length forward from the rear of the roof
edge. The light shall have a single clear lens emitting light three
hundred sixty degrees around its vertical axis and may not
extend above the roof more than six and one-half inches. A
manual switch and a pilot light must be included to indicate the
light is in operation. :

(f) It shall be unlawful for flashing warning lights of an
unauthorized color to be installed or used on a vehicle other
than as specified in this section, except that a police vehicle
may be equipped with either or both blue or red warning lights.
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CHAPTER 164

(Com. Sub. for S. B. 644 — By Senator Unger)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April S, 2006.]

AN ACT to repeal §17D-4-15, §17D-4-16, §17D-4-17, §17D-4-18
and §17D-4-19 of the Code of West Virginia, 1931, as amended;
to amend and reenact §17A-3-3 of said code; to amend and
reenact §17D-2A-3, §17D-2A-6, §17D-2A-7 and §17D-2A-8 of
said code; to amend and reenact §17D-5-3 of said code; and to
amend and reenact §17D-6-2 of said code, all relating to
mandatory security upon motor vehicles; repealing the option of
substituting the posting of a bond or other security with the State
Treasurer or the Commissioner of Motor Vehicles in lieu of a
motor vehicle liability policy; changing the method of random
sampling for determining compliance with the requirement to
maintain security; changing the period of suspension of a driver’s
license for failure to maintain security; requiring the court to
forward evidence of compliance to the Division of Motor
Vehicles; providing a criminal penalty for prbviding false or
fraudulent information related to mandatory security; requiring
the division to suspend the driver’s license of any person upon a

-showing of forging or filing any false evidence or proof of
mandatory security or information; and changing the require-
ments of obtaining a certificate of self insurance.

Be it enacted by the Legislature of West Virginia:

That §17D-4-15,817D-4-16,817D-4-17,8§17D-4-18 and §17D-4-
19 of the Code of West Virginia, 1931, as amended, be repealed; that
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§17A-3-3 of said code be amended and reenacted; that §17D-2A-3,
§17D-2A-6,817D-2A-7 and §17D-2A-8 of said code be amended and
reenacted; that §17D-5-3 of said code be amended and reenacted; and
that §17D-6-2 of said code be amended and reenacted, all to read as
follows:

Chapter
17A. Motor Vehicle Administration, Registration, Certificate of Title, and
Antitheft Provisions.
17D. Motor Vehicle Safety Responsibility Law.

CHAPTER 17A. MOTOR VEHICLE ADMINISTRATION,
REGISTRATION, CERTIFICATE OF TITLE, AND
ANTITHEFT PROVISIONS.

ARTICLE 3. ORIGINAL AND RENEWAL OF REGISTRATION; ISSUANCE
OF CERTIFICATES OF TITLE.

§17A-3-3. Application for registration; statement of insurance or
other proof of security to accompany application;
criminal penalties; fees; special revolving fund.

Every owner of a vehicle subject to registration under this
article shall make application to the division for the registration
of the vehicle upon the appropriate form or forms furnished by
the division and every such application shall bear the signature
of the owner or his or her authorized agent, written with pen
and ink, and the application shall contain:
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(a) The name, bona fide residence and mailing address of
8 the owner, the county in which he or she resides or business
9 address of the owner if a firm, association or corporation.

10 (b) A description of the vehicle including, insofar as the
11 data specified in this section may exist with respect to a given
12 vehicle, the make, model, type of body, the manufacturer’s
13 serial or identification number or other number as determined
14 by the commissioner.
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15 (c) In the event a motor vehicle is designed, constructed,
16 converted or rebuilt for the transportation of property, the
17 application shall include a statement of its declared gross
18 weight if the motor vehicle is to be used alone, or if the motor
19 vehicle is to be used in combination with other vehicles, the
20 application for registration of the motor vehicle shall include a
21 statement of the combined declared gross weight of the motor
22 vehicle and the vehicles to be drawn by the motor vehicle;
23 declared gross weight being the weight declared by the owner
24 to be the actual combined weight of the vehicle or combination
25 of vehicles and load when carrying the maximum load which
26 the owner intends to place on the vehicle; and the application
27 forregistration of each vehicle shall also include a statement of
28 the distance between the first and last axles of that vehicle or
29 combination of vehicles.

30 The declared gross weight stated in the application shall not
31 exceed the permissible gross weight for the axle spacing listed
32 in the application as determined by the table of permissible
33 gross weights contained in chapter seventeen-c of this code; and
34 any vehicle registered for a declared gross weight as stated in
35 the application is subject to the single-axle load limit set forth
36 in said chapter.

37 (d) Each applicant shall state whether the vehicle is or is not
38 to be used in the public transportation of passengers or
39 property, or both, for compensation, and if used for compensa-
40 tion, or to be used, the applicants shall certify that the vehicle
41 is used for compensation and shall, as a condition precedent to
42 the registration of such vehicle, obtain a certificate of conve-
43 nience or permit from the Public Service Commission unless
44 otherwise exempt from this requirement in accordance with
45 chapter twenty-four-a of this code.

46 (e) A statement under penalty of false swearing that
47 liability insurance is in effect and will continue to be in effect
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through the entire term of the vehicle registration period within
limits which shall be no less than the requirement of section
two, article four, chapter seventeen-d of this code, which shall
contain the name of the applicant’s insurer, the name of the
agent or agency which issued the policy and the effective date
of the policy and such other information as may be required by
the Commissioner of Motor Vehicles, or that the applicant has
qualified as a self-insurer meeting the requirements of section
two, article six of said chapter and that as a self-insurer he or
she has complied with the minimum security requirements as
established in section two, article four of said chapter.

(1) Intentional lapses of insurance coverage. —

(A) In the case of a periodic use or seasonal vehicle, as
defined in section three, article two-a, chapter seventeen-d of
this code, the owner may provide, in lieu of other statements
required by this section, a statement, under penalty of false
swearing, that liability insurance is in effect during the portion
of the year the vehicle is in actual use, within limits which shall
be no less than the requirements of section two, article four,
chapter seventeen-d of thiscode, and other information relating
to the seasonal use, on a form designed and provided by the
division.

(B) Any registrant who prior to expiration of his or her
vehicle registration drops or cancels insurance coverage for any
reason other than periodic or seasonal use shall either surrender
the registration plate or shall, by certified mail, notify the
division of the cancellation. The notice shall contain a state-
ment under penalty of false swearing that the vehicle will not be
operated on the roads or highways of this state.

(C) The registration of any vehicle upon which insurance
coverage has been dropped or canceled under subparagraph (B)
of this paragraph shall be reinstated upon submission of current
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80 proof of insurance and payment of the duplicate plate fee
81 prescribed by this chapter.

82 (2) Verification process. —

83 The division may select any certificate of insurance,
84 owner’s statement of insurance, motor vehicle registration or
85 any other form or document for verification of insurance
86 coverage with an insurance company.

87 (A) If the division verifies with an insurance company that
88 amotor vehicle was operated in this state without the required
89 security in effect based on information received on an accident
90 report, citation, court report or any other evidence of motor
91 vehicle operation, the division shall proceed against the owner
92 and driver in accordance with section seven, article two-a,
93 chapter seventeen-d of this code.

94 (B) If the division selects a motor vehicle registration for
95 verification of insurance and determines that the owner of a
96 registered motor vehicle did or does not have the required
97 security in effect at the time of verification, the division shall
98 proceed as follows:

99 (1) The division shall send a notice by certified mail to the
100 registered owner’s address and to any lienholder noted on the
101 certificate of title, advising that unless the owner provides
102 verifiable proof that the vehicle was insured on the date of
103 verification or that the vehicle is or was not required to be
104 registered, the owner’s driver’s license will be suspended for
105 thirty days for a first offense and ninety days for a second or
106 subsequent offense and the motor vehicle registration will be
107 revoked until current verifiable proof of insurance is provided
108 to the division: Provided, That the division shall suspend the
109 driver’s license of only one owner if a vehicle is registered in
110 more than one name.
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(i1) If, after the notice required in clause (i) of this subpara-
graph is given to the owner and the lienholder, the owner fails
to provide proof of insurance, the driver’s license suspension
and motor vehicle registration revocation shall go into effect
without further notice thirty days from the date of the notice.

(iii) The division shallreinstate the driver’s license without
regard to the suspension period in this paragraph and reinstate
the motor vehicle registration upon submission of proof of
current insurance coverage and payment of the reinstatement
fees provided in section nine, article three, chapter seventeen-b
of this code and section seven, article nine of this chapter.

(3) If any person making an application required under the
provisions of this section, in the application knowingly provides
false information, false proof of security or a false statement of
insurance, or if any person, including an applicant’s insurance
agent, knowingly counsels, advises, aids or abets another in
providing false information, false proof of security, or a false
statement of insurance in the application he or she is guilty of
a misdemeanor and, upon conviction thereof, shall be fined not
more than five hundred dollars, or be imprisoned in jail for a
period not to exceed fifteen days, or both fined and imprisoned
and, in addition to the fine or imprisonment, shall have his or
her driver’s license suspended for a period of ninety days and
vehicle registration revoked if applicable.

(f) Any further information as may reasonably be required
by the division to enable it to determine whether the vehicle is
lawfully entitled to registration.

(g) Each application for registration shall be accompanied
by the fees provided in this article and an additional fee of fifty
cents for each motor vehicle for which the applicant seeks
registration, the fee to be deposited in a special revolving fund
for the operation by the division of its functions established by
the provisions of article two-a, chapter seventeen-d of this code.
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144 (h) Revocation of a motor vehicle registration pursuant to
145 this section shall not affect the perfection or priority of a lien or
146 security interest attaching to the motor vehicle that is noted on
147 the certificate of title to the motor vehicle.

CHAPTER 17D. MOTOR VEHICLE
SAFETY RESPONSIBILITY LAW.

Article
2A. Security upon Motor Vehicles.
5. Violation of Provisions of Chapter; Penalties.
6. General Provisions.

ARTICLE 2A. SECURITY UPON MOTOR VEHICLES.

§17D-2A-3. Required security; exceptions.

§17D-2A-6. Investigation by duly authorized law-enforcement officer to include
inquiry regarding required security; notice by officer or court to
Division of Motor Vehicles.

§17D-2A-7. Suspension or revocation of license, registration; reinstatement.

§17D-2A-8. Rules.

§17D-2A-3. Required security; exceptions.

1 (a) Every owner or registrant of a motor vehicle required to
2 beregistered and licensed in this state shall maintain security as
3 hereinafter provided in effect continuously throughout the
4 registration or licensing period except in case of a periodic use
5 or seasonal vehicle, in which case the owner or registrant is
6 required to maintain security upon the vehicle only for the
7 portion of the year the vehicle is in actual use. As used in this
8 section, a periodic use or seasonal vehicle means a recreational
9 vehicle, antique motor vehicle, motorcycle or other motor
10 vehicle which is stored part of the year and used seasonally.

11 (b) Every nonresident owner or registrant of a motor
12 vehicle, which is operated upon any road or highway of this
13 state and which has been physically present within this state for
14 more than thirty days during the preceding three hundred sixty-
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five days shall thereafter maintain security as hereinafter
provided in effect continuously throughout the period such
motor vehicle remains within this state.

(c) No person shall knowingly drive or operate upon any
road or highway in this state any motor vehicle upon which
security is required by the provisions of this article unless such
security is in effect.

(d) Such security shall be provided by one of the following
methods:

(1) By an insurance policy delivered or issued for the
delivery in this state by an insurance company authorized to
issue vehicle liability and property insurance policies in this
state within limits which shall be no less than the requirements
of section two, article four of this chapter; or

(2) By qualification as a self-insurer under the provisions
of section two, article six of this chapter.

(e) This article does not apply to any motor vehicle owned
by the state or by a political subdivision of this state, nor to any
motor vehicle owned by the federal government.

§17D-2A-6. Investigation by duly authorized law-enforcement

NN s W N -

officer to include inquiry regarding required
security; notice by officer or court to Division of
Motor Vehicles.

(a) At the time of investigation of a motor vehicle offense
or accident in this state by the State Police or other law-
enforcement agency or when a vehicle is stopped by a
law-enforcement officer for reasonable cause, the officer of the
agency making the investigation shall inquire of the operator of
any motor vehicle involved as to the existence upon the vehicle
or vehicles of the proof of insurance or other security required
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8 by the provisions of this code and upon a finding by

9 the law-enforcement agency, officer or agent thereof that the
10 security required by the provisions of this article is not in effect,
11 asto any vehicle, he or she shall notify the Division of Motor
12 Vehicles of the finding within five days if no citation requiring
13 a court appearance is issued: Provided, That the law-enforce-
14 ment officer or agent may not stop vehicles solely to inquire as
15 to the certificate of insurance.

16 (b) A defendant who is charged with a traffic offense that
17 requires an appearance in court shall present the court at the
18 time of his or her appearance or subsequent appearance with
19 proof that the defendant had security at the time of the traffic
20 offenses as required by this article.

21 (c) If, as a result of the defendant’s failure to show proof,
22 the court determines that the defendant has violated this article,
23 thecourtshall notify the Division of Motor Vehicles within five
24 days. For purposes of this section, presentation of a certificate
25 of insurance reflecting insurance to be in effect on the date in
26 question shall constitute proof of surety.

§17D-2A-7. Suspension or revocation of license, registration;
reinstatement.

(a) Any owner of a motor vehicle, subject to the provisions
of this article, who fails to have the required security in effect
at the time such vehicle is being operated upon the roads or
highways of this state shall have his or her driver’s license
suspended by the Commissioner of the Division of Motor
Vehicles for a period of thirty days and shall have his or her
motor vehicle registration revoked until such time as he or she
shall present to the Division of Motor Vehicles the proof of

9 security required by this article: Provided, That if a motor
10 vehicleis registered in more than one name, the driver’s license
11 of only one of the owners shall be suspended by the commis-
12 sioner.

0NN B W
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(b) Any person who knowingly operates a motor vehicle
upon the roads or highways of this state which does not have
the security required by the provisions of this article shall have
his or her driver’s license suspended by the commissioner for
a period of thirty days.

(c) A person’s driver’s license shall be suspended for a
period of thirty days if the person is operating a motor vehicle
designated for off-highway use upon the roads and highways of
this state without the required security in effect, if the motor
vehicle is not properly registered and licensed or if the required
security was canceled.

(d) The commissioner may withdraw a suspension of a
driver’s license provided that the commissioner is satisfied that
there was not a violation of the provisions of required security
related to operation of a motor vehicle upon the roads or
highways of this state by such person. The commissioner may
request additional information as needed in order to make such
determination.

(e) No person shall have his or her driver’s license
suspended or motor vehicle registration revoked under any
provisions of this section unless he or she and any lienholder
noted on the certificate of title shall first be given written notice
of such suspension or revocation sent by certified mail, at least
thirty days prior to the effective date of such suspension or
revocation, and upon such person’s written request, sent by
certified mail, he or she shall be afforded an opportunity for a
hearing thereupon as well as a stay of the commissioner’s order
of suspension or revocation and an opportunity for judicial
review of such hearing. Upon affirmation of the commis-
sioner’s order, the period of suspension or revocation shall
commence to run.

(f) Such suspended driver’s license shall be reinstated
following the period of suspension upon compliance with the
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46 conditions set forth in this article and such revoked motor
47 vehicle registration shall be reissued only upon lawful compli-
48 ance with the provisions of this article.

49 (g) If the commissioner has previously suspended the
50 person’s driver’s license for any reason related to failure to
51 maintain insurance on a motor vehicle within the previous five
52 years, the period of suspension shall be for a period of ninety
53 days.

54 (h) Revocation of a motor vehicle registration pursuant to
55 this section shall not affect the perfection or priority of a lien or
56 security interest attaching to the motor vehicle that is noted on
57 the certificate of title to the motor vehicle.

§17D-2A-8. Rules.

1 The Commissioner of the Division of Motor Vehicles is
2 hereby authorized to promulgate rules, in accordance with
3 chapter twenty-nine-a of this code, for the administration,
4 operation and enforcement of the provisions of this article.

ARTICLE 5. VIOLATION OF PROVISIONS OF CHAPTER; PENALTIES.

§17D-5-3. Forgery; suspension of license or registration; penalty
for violations of chapter.

(a) Any person who forges or, without authority, signs any
evidence or proof of insurance, who files or offers for filing any
such evidence of proof knowing or having reason to believe that
itis forged or signed without authority or who provides false or
fraudulent information is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not more than one thousand
dollars or imprisoned in jail for not more than one year, or both.
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(b) Any person who violates any provision of this chapter
9 for which no penalty is otherwise provided is guilty of a
10 misdemeanor and, upon conviction thereof, shall be fined not
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more than five hundred dollars or imprisoned in jail not more
than ninety days, or both.

(c) The commissioner shall suspend the person’s driver’s
license for a period of ninety days and shall revoke the motor
vehicle registration upon receipt of a conviction under subsec-
tion (a) of this section: Provided, That the motor vehicle
registration may be reinstated upon current proof of the security
required by this chapter.

(d) If the commissioner determines that any person has
provided false or fraudulent insurance information on any
application, form or document to the division or has provided
a fraudulently altered or forged evidence or proof of insurance
to the division, the division shall suspend the person’s driver’s
license for ninety days and revoke the motor vehicle registra-
tion until genuine proof of insurance is provided to the division.

(e) The person shall be afforded due process in accordance
with the provisions of section seven, article two-a of this
chapter.

ARTICLE 6. GENERAL PROVISIONS.

§17D-6-2. Self-insurers.

(a) Any person in whose name more than twenty-five
vehicles are registered may qualify as a self-insurer by annually
obtaining a certificate of self-insurance issued by the commis-
sioner as provided in subsection (b) of this section.

(b) The commissioner may, in his or her discretion, upon
the application of such a person, issue a certificate of self-
insurance when he or she is satisfied that such person is
possessed and will continue to be possessed of ability to pay
judgments obtained against such person. The commissioner
may notissue a certificate of self-insurance unless the applicant
is listed as the registered owner of the motor vehicles and the
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applicant files an itemized financial statement that reflects a
minimum of one million dollars in total assets. The listed assets
must be wholly owned by the applicant.

(c) A self-insured applicant, under the provisions of this
section, shall notify the commissioner upon his or her filing of
a petition for bankruptcy and shall comply with the provisions
of section ten, article four, chapter seventeen-a of this code
related to theissuance of salvage certificates and the determina-
tion of a vehicle as a total loss.

(d) Upon not less than five days’ notice and a hearing
pursuant to the notice, the commissioner may upon reasonable
grounds cancel a certificate of self-insurance. Failure to pay any
judgment within thirty days after such judgment shall have
become final, shall constitute a reasonable ground for the
cancellation of a certificate of self-insurance.

@

CHAPTER 165

(Com. Sub. for S. B. 51 — By Senators Kessler and Hunter)

{Passed March 9, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 22, 2006.]

AN ACT to amend and reenact §48-25-101 of the Code of West
Virginia, 1931, as amended, relating to refining procedures for
name change; permitting persons to file for a name change who
were born in, married in and previously were residents in the
county for at least fifteen years where the petition is brought;

setting forth requirements for the verified petition; and providing
that a second notice and publication are not required in the event

of a rescheduled hearing.
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Be it enacted by the Legislature of West Virginia:

That §48-25-101 of the Code of West Virginia, 1931, as amended,

be amended and reenacted to read as follows:

ARTICLE 25. CHANGE OF NAME.

§48-25-101. Petition to circuit court or family court for change of
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name; contents thereof; notice of application.

(a) Any person desiring a change of his or her own name,
or that of his or her child or ward, may apply therefor to the
circuit court or family court of the county in which he or she
resides by a verified petition setting forth and affirming the
following:

(1) That he or she has been a bona fide resident of the
county for at least one year prior to the filing of the petition;

(2) The cause for which the change of name is sought;
(3) The new name desired;

(4) The name change is not for purposes of avoiding debt
or creditors;

(5) The petitioner seeking said name change is not a
registered sex offender pursuant to any state or federal law;

(6) The name change sought is not for purposes of avoiding
any state or federal law regarding identity;

(7) The name change sought is not for any improper or
illegal purpose; and

(8) The petitioner is not a convicted felon in any jurisdic-
tion.
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(b) Notwithstanding the provisions of subsection (a) of this
section, a nonresident of the county may apply for a change of
name if the person was born in the county, was married in the
county and was previously a resident of the county for a period
of at least fifteen years.

(c) Previous to the filing of the petition, the person shall
cause a notice of the time and place that the application will be
made to be published as a Class I legal advertisement in
compliance with the provisions of article three, chapter
fifty-nine of this code. The publication area for the publication
is the county: Provided, That the publication shall contain a
provision that the hearing may be rescheduled without further
notice or publication.

CHAPTER 166

(H. B. 4386 — By Delegate Morgan)

[Passed March 10, 2006, in effect ninety days from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto a new section, designated §15-2-24a, relating to
ratifying the National Crime Prevention and Privacy Compact.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §15-2-24a, to read as
follows:

ARTICLE 2. WEST VIRGINIA STATE POLICE.
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§15-2-24a. National Crime Prevention and Privacy Compact.

1 The Legislature of West Virginia approves and ratifies the
2 National Crime Prevention and Privacy Compact, 42 U.S.C.
3 §14616, as it existed on the first day of January, two thousand
4 six, and the compact shall remain in effect in this state until the
5 Legislature renounces the compact by statute. The Superinten-
6 dentofthe West Virginia State Police shall execute, administer,
7 and implement the compact on behalf of the state, and may
8 adopt necessary rules, regulations, and procedures for the
9 national exchange of criminal history records for noncriminal
10 records purposes. Ratification of the compact does not affect
11 the obligations and responsibilities of the State Police criminal
12 records section regarding the dissemination of criminal history
13 records within West Virginia.

CHAPTER 167

(Com. Sub. for H. B. 4486 — By Mr. Speaker, Mr. Kiss, and
Delegates Stemple, Cann, Kominar, Stalnaker, Amores,
Michael, Campbell, Perry, Hartman and Browning)

[Passed March 11, 2006; in effect July 1, 2006.]
[Approved by the Governor on April 5, 2006.]

AN ACT to amend and reenact §15-1B-16 of the Code of West
Virginia, 1931, as amended, relating to the National Guard
generally; and increasing the base pay of members of the National
Guard while in active service to the state.

Be it enacted by the Legislature of West Virginia:

That §15-1B-16 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:
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ARTICLE 1B. NATIONAL GUARD.

§15-1B-16. Pay and allowances.

1 (a) Pay and allowances for officers and enlisted personnel
2 of the National Guard for drill, encampment or other duty for
3 training prescribed or ordered by the federal government shall
4 be such as are provided by the laws of the United States.

5 (b) Officers and enlisted personnel of the National Guard in
6 active service of the state shall receive the same pay and
7 allowances, in accordance with their rank and service, as are
8 prescribed for the armed forces of the United States: Provided,
9 That no member of the National Guard shall receive base pay
0 of less than one hundred dollars per day while he or she is in
1 active service of the state.

12 (c) Notwithstanding any of the provisions of this article,
13 members of the National Guard may, with their consent,
14 perform without pay, or without pay and allowances, any duties
15 prescribed by section thirteen of this article pursuant to
16 competent orders therefor: Provided, That necessary expenses
17 may be furnished such personnel within the discretion of the
18 Adjutant General.

-0

CHAPTER 168

(S. B. 496— By Senators Bowman and Prezioso)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 3, 2006.]

AN ACT to amend and reenact §20-2-12 of the Code of West
Virginia, 1931, as amended, relating to transportation of wildlife
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outside of the state; penalties; and allowing residents and
nonresidents to take legally killed, taken or captured game out of

the state.

Be it enacted by the Legislature of West Virginia:

That §20-2-12 of the Code of West Virginia, 1931, as amended,

be amended and reenacted to read as follows:

ARTICLE 2. WILDLIFE RESOURCES.

§20-2-12. Transportation of wildlife out of state; penalties.
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(a) A person may not transport or have in his or her
possession with the intention of transporting beyond the limits
of the state any species of wildlife or any part thereof killed,
taken, captured or caught within this state, except as provided
for in this section.

(b) A person legally entitled to hunt and fish in this state
may take with him or her personally, when leaving the state,
any wildlife that he or she has lawfully taken or killed, not
exceeding, during the open season, the number that any person
may lawfully possess.

(c) This section does not apply to persons legally entitled to
propagate and sell wild animals, wild birds, fish, amphibians
and other forms of aquatic life.

(d) Licensed resident hunters and trappers and resident and
nonresident fur dealers may transport beyond the limits of the
state pelts of game and fur-bearing animals taken during the
legal season.

(e) The hide, head, antlers and feet of a legally killed deer
and the hide, head, skull, organs and feet of a legally killed
black bear may also be transported beyond the limits of the
state.
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22 (f) The director shall have authority to promulgate rules in
23 accordance with chapter twenty-nine-a of this code dealing with
24 the transportation and tagging of wildlife and the skins.

25 (g) A person violating the provisions of this section by
26 transporting or possessing with the intention of transporting
27 beyond the limits of this state deer or wild boar shall be deemed
28 to have committed a separate offense for each animal so
29 transported or possessed.

30 (h) A person violating the provisions of this section shall be
31 guilty of a misdemeanor and, upon conviction thereof, shall be
32 fined not less than twenty dollars nor more than three hundred
33 dollars and be imprisoned in jail not less than ten nor more than
34 sixty days.

——

CHAPTER 169

(H. B. 4445 — By Mr. Speaker, Mr. Kiss, and Delegates
Cann, Stemple, Pethtel, Swartzmiller and H. White)

[Passed March 10, 2006; in effect ninety days from passage.}
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact §20-3-11 of the Code of West
Virginia, 1931, as amended, relating to permitting the Director of
the Division of Forestry to recover costs incurred in fighting fires.

Be it enacted by the Legislature of West Virginia:

That §20-3-11 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:
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ARTICLE 3. FORESTS AND WILDLIFE AREAS.

§20-3-11. Recovery of costs incurred in fighting fires; landowners
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responsibility to extinguish fires.

The Director of the Division of Forestry shall, in the name
of the state, recover from the person or persons, firms or
corporations whose negligence or whose violation of any
provision of this article caused any fire at any time on grass or
forest land, the amount expended by the state for the personal
services of persons especially employed under the provisions of
section four of this article to control, confine, extinguish or
suppress such fire, and the costs associated therewith, including
payment for the personal services rendered by full-time State
Division of Forestry employees, operating costs of state
equipment used and costs related thereto in controlling,
confining, extinguishing or suppressing such fire. Such recov-
ery shall not bar an action for damages by any other person.

Any such fire which was caused by a trespasser or by a
person who was upon the property without the consent of the
owner shall not be deemed caused by the negligence of the
owner; but the owner shall use all practical means to confine,
extinguish or suppress any such fire on his land even though it
was caused by any such person. If he fails to do so, after
becoming aware of such fire, the Director of the Division of
Forestry shall, in the name of the state, recover from him
amounts expended by the state for the personal services of
persons especially employed under the provisions of section
four of this article to control, confine, extinguish or suppress
such fire and the costs associated therewith, including payment
for the personalservicesrendered by full-time State Division of
Forestry employees, operating costs of state equipment used
and costsrelated thereto in controlling, confining, extinguishing
or suppressing such fire.
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30 Any time that a landowner, his or her agent or employee is
31 awareof afire onthelandowner’s property, the landowner shall
32 use all practical means to confine, extinguish or suppress the
33 fire.

CHAPTER 170

(Com. Sub. for H. B. 4453 — By Delegates Stemple,
Poling, Varner and Pethtel)

[Passed March 10, 2006; in effect from ninety days from passage.]
[Approved by the Governor on March 31, 2006.]

AN ACT to amend and reenact §20-7-4 of the Code of West Virginia,
1931, as amended, relating to law-enforcement powers and duties
of conservation officers; providing for the state-wide authority of
conservation officers to enforce litter control laws; providing for
conservation officer’s authority toinitiate complaint for violations
of laws related to wildlife, forests and natural resources; and
relating to the procurement and execution of related arrest and
search warrants.

Be it enacted by the Legislature of West Virginia:

That §20-7-4 of the Code of West Virginia, 1931, as amended, be
amended and reenacted to read as follows:

ARTICLE 7. LAW ENFORCEMENT, MOTORBOATING, LITTER.

§20-7-4. Powers and duties of conservation officers.

1 (a) Conservation officers and other persons authorized to
2 enforce the provisions of this chapter are under the supervision
3 and direction of the director in the performance of their duties.
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(b) Conservation officers have statewide jurisdiction and
have authority to:

(1) Arrest on sight, without warrant or other court process,
any person or persons committing a criminal offense in
violation of the laws of this state, in the presence of the officer,
but no arrest may be made where any form of administrative
procedure is prescribed by this chapter for the enforcement of
the provisions of this chapter;

(2) Carry such arms and weapons as may be prescribed by
the director in the course and performance of their duties, but
no license or other authorization shall be required for this
privilege;

(3) Search and examine, in the manner provided by law,
any boat, vehicle, automobile, conveyance, express or railroad
car, fish box, fish bucket or creel, game bag or game coat or
other place in which hunting and fishing paraphernalia, wild
animals, wild birds, fish, amphibians or other forms of aquatic
life could be concealed, packed or conveyed whenever they
have reason to believe that they would thereby secure or
discover evidence of the violation of the provisions of this
chapter;

(4) Execute and serve a search warrant, notice or other
process of law issued under the authority of this chapter or
other law relating to wildlife, forests, and all other natural
resources, by a magistrate or court having jurisdiction in the
same manner, with the same authority and with the same legal
effect as a sheriff;

(5) Require the operator of any motor vehicle or other
conveyance on or about the public highways or roadways, or in
or near the fields and streams of this state, to stop for the
purpose of allowing the conservation officers to conduct game-
kill surveys;
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36 (6) Summon aid in making arrests or seizures or in
37 executing warrants, notices or processes, in the same manner as
38 sheriffs;

39 (7) Enter private lands or waters within the state while
40 engaged in the performance of their official duties;

41 (8) Arrest on sight, without warrant or other court process,
42 subject to the limitations set forth in subdivision (1) of this
43 section, any person or persons committing a criminal offense in
44 violation of any law of this state in the presence of the officer
45 on any state-owned lands and waters and lands and waters
46 under lease by the Division of Natural Resources and all
47 national forest lands, waters and parks and U.S. Corps of Army
48 Engineers’ properties within the boundaries of the State of West
49 Virginia and, in addition to the authority conferred in other
50 subdivisions of this section, execute all arrest warrants on these
51 state and national lands, waters and parks and U.S. Corps of
52 Army Engineers’ properties, consistent with the provisions of
53 article one, chapter sixty-two of this code;

54 (9) Arrest any person who enters upon the land or premises
55 of another without written permission from the owner of the
56 land or premises in order to cut, damage or carry away, or cause
57 to be cut, damaged or carried away, any timber, trees, logs,
58 posts, fruit, nuts, growing plants or products of any growing
59 plant. Any person convicted of cutting, damaging or carrying
60 away or causing to be cut, damaged or carried away any timber,
61 trees, logs, posts, fruits, nuts, growing plants or products of
62 growing plants is liable to the owner in the amount of three
63 times the value of the timber, trees, logs, posts, fruit, nuts,
64 growing plants or products of any growing plant, in addition to
65 and notwithstanding any other penalties by law provided by
66 section thirteen, article three, chapter sixty-one of this code;

67 (10) Make a complaint in writing before any court or
68 officerhavingjurisdiction, and procure and execute the warrant,
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when the officer knows or has reason to believe that a person
has violated a law of this state. The actions of the conservation
officer have the same force and effect as if made by a sheriff;

(11) Serve and execute warrants for the arrest of any person
and warrants for the search of any premises, buildings,
properties or conveyances issued by a properly constituted
authority in the same manner, with the same authority, and with
the same legal effect, as a sheriff; and

(12) Do all things necessary to carry into effect the
provisions of this chapter.

CHAPTER 171

(H. B. 4622 — By Delegates Swartzmiller,
Anderson, Stemple and Ashley)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 3, 2006.]

AN ACT to amend and reenact §22-6-26 of the Code of West

Virginia, 1931, as amended; and to amend and reenact §22-21-6
and §22-21-8 of said code, all relating to oil and gas well and
methane gas well performance bonds; reducing bond amounts;
and increasing certain permit fees.

Be it enacted by the Legislature of West Virginia:

That §22-6-26 of the Code of West Virginia, 1931, as amended,

be amended and reenacted; and that §22-21-6 and §22-21-8 of said
code be amended and reenacted, all to read as follows:
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Office of Oil and Gas; Oil and Gas Wells; Administration; Enforce-
ment.

21. Coalbed Methane Wells and Units.

ARTICLE 6. OFFICE OF OIL AND GAS; OIL AND GAS WELLS; ADMINIS-

TRATION; ENFORCEMENT.

§22-6-26. Performance bonds; corporate surety or other security.
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(a) No permit shall be issued pursuant to this article unless
a bond as described in subsection (d) of this section which is
required for a particular activity by this article is or has been
furnished as provided in this section.

(b) A separate bond as described in subsection (d) of this
section may be furnished for a particular oil or gas well, or for
a particular well for the introduction of liquids for the purposes
provided in section twenty-five of this article. A separate bond
as described in subsection (d) of this section shall be furnished
for each well drilled or converted for the introduction of liquids
for the disposal of pollutants or the effluent therefrom. Each of
these bonds shall be in the sum of five thousand dollars,
payable to the State of West Virginia, conditioned on full
compliance with all laws, rules relating to the drilling,
redrilling, deepening, casing and stimulating of oil and gas
wells (or, if applicable, with all laws, rules relating to drilling
or converting wells for the introduction of liquids for the
purposes provided in section twenty-five of this article or for
the introduction of liquids for the disposal of pollutants or the
effluent therefrom) and to the plugging, abandonment and
reclamation of wells and for furnishing such reports and
information as may be required by the director.

(c) When an operator makes or has made application for
permits to drill or stimulate a number of oil and gas wells or to
drill or convert a number of wells for the introduction of liquids
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for the purposes provided in section twenty-five of this article,
the operator may in lieu of furnishing a separate bond furnish
a blanket bond in the sum of fifty thousand dollars, payable to
the State of West Virginia, and conditioned as aforesaid in
subsection (b) of this section.

(d) The form of the bond required by this article shall be
approved by the director and may include, at the option of the
operator, surety bonding, collateral bonding (including cash and
securities) letters of credit, establishment of an escrow account,
self-bonding or a combination of these methods. If collateral
bonding is used, the operator may elect to deposit cash, or
collateral securities or certificates as follows: Bonds of the
United States or its possessions, of the federal land bank, or the
homeowners’ loan corporation; full faith and credit general
obligation bonds of the State of West Virginia, or other states,
and of any county, district or municipality of the State of West
Virginia or other states; or certificates of deposit in a bank in
this state, which certificates shall be in favor of the division.
The cash deposit or market value of such securities or certifi-
cates shall be equal to or greater than the amount of the bond.
The director shall, upon receipt of any such deposit of cash,
securities or certificates, promptly place the same with the
Treasurer of the State of West Virginia whose duty it shall be
to receive and hold the same in the name of the state in trust for
the purpose of which the deposit is made when the permit is
issued. The operator shall be entitled to all interest and income
earned on the collateral securities filed by such operator. The
operator making the deposit shall be entitled from time to time
to receive from the State Treasurer, upon the written approval
of the director, the whole or any portion of any cash, securities
or certificates so deposited, upon depositing with the Treasurer
in lieu thereof, cash or other securities or certificates of the
classes herein specified having value equal to or greater than
the amount of the bond.
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(e) When an operator has furnished a separate bond from a
corporate bonding or surety company to drill, fracture or
stimulate an oil or gas well and the well produces oil or gas or
both, its operator may deposit with the director cash from the
sale of the oil or gas or both until the total deposited is five
thousand dollars. When the sum of the cash deposited is five
thousand dollars, the separate bond for the well shall be
released by the director. Uponreceipt of such cash, the director
shall immediately deliver the same to the Treasurer of the State
of West Virginia. The Treasurer shall hold such cash in the
name of the state in trust for the purpose for which the bond
was furnished and the deposit was made. The operator shall be
entitled to all interest and income which may be earned on the
cash deposited so long as the operator is in full compliance with
all laws, rules relating to the drilling, redrilling, deepening,
casing, plugging, abandonment and reclamation of the well for
which the cash was deposited and so long as the operator has
furnished all reports and information as may be required by the
director. If the cash realized from the sale of oil or gas or both
from the well is not sufficient for the operator to deposit with
the director the sum of ten thousand dollars within one year of
the day the well started producing, the corporate or surety
company which issued the bond on the well may notify the
operator and the director of its intent to terminate its liability
under its bond. The operator then shall have thirty days to
furnish a new bond from a corporate bonding or surety
company or collateral securities or other forms of security, as
provided in the next preceding paragraph of this section with
the director. If a new bond or collateral securities or other
forms of security are furnished by the operator, the liability of
the corporate bonding or surety company under the original
bond shall terminate as to any acts and operations of the
operator occurring after the effective date of the new bond or
the date the collateral securities or other forms of security are
accepted by the Treasurer of the State of West Virginia. If the
operator does not furnish a new bond or collateral securities or
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other forms of security, as provided in the next preceding
paragraph of this section, with the director, the operator shall
immediately plug, fill and reclaim the well in accordance with
all of the provisions of law and rules applicable thereto. In such
case, the corporate or surety company which issued the original
bond shall be liable for any plugging, filling or reclamation not
performed in accordance with such laws and rules.

(f) Any separate bond furnished for a particular well prior
to the effective date of this chapter shall continue to be valid for
all work on the well permitting prior to the eleventh day of July,
one thousand nine hundred eighty-five; but no permit shall
hereafter be issued on such a particular well without a bond
complying with the provisions of this section. Any blanket
bond furnished prior to the eleventh day of July, one thousand
nine hundred eighty-five shall be replaced with a new blanket
bond conforming to the requirements of this section, at which
time the prior bond shall be discharged by operation of law; and
if the director determines that any operator has not furnished a
new blanket bond, the director shall notify the operator by
certified mail, return receipt requested, of the requirement for
a new blanket bond; and failure to submit a new blanket bond
within sixty days after receipt of the notice from the director
shall work a forfeiture under subsection (i) of this section of the
blanket bond furnished prior to the eleventh day of July, one
thousand nine hundred eighty-five.

(g) Any such bond shall remain in force until released by
the director and the director shall release the same upon
satisfaction that the conditions thereof have been fully per-
formed. Upon the release of any such bond, any cash or
collateral securities deposited shall be returned by the director
to the operator who deposited same.

(h) Whenever the right to operate a well is assigned or
otherwise transferred, the assignor or transferor shall notify the
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129 department of the name and address of the assignee or trans-
130 feree by certified mail, return receipt requested, not later than
131 five days after the date of the assignment or transfer. No
132 assignment or transfer by the owner shall relieve the assignor
133 or transferor of the obligations and liabilities unless and until
134 the assignee or transferee files with the department the well
135 name and the permit number of the subject well, the county and
136 district in which the subject well is located, the names and
137 addresses of the assignor or transferor, and assignee or
138 transferee, a copy of the instrument of assignment or transfer
139 accompanied by the applicable bond, cash, collateral security
140 orotherformsof security,described in sectiontwelve, fourteen,
141 twenty-three or twenty-six of this article, and the name and
142 address of the assignee’s or transferee’s designated agent if
143  assignee or transferee would be required to designate such an
144 agent under section six of this article, if assignee or transferee
145 were an applicant for a permit under said section six. Every
146 well operator required to designate an agent under this section
147 shall within five days after the termination of such designation
148 notify the department of such termination and designate a new
149 agent.

150 Upon compliance with the requirements of this section by
151 assignor or transferor and assignee or transferee, the director
152 shall release assignor or transferor from all duties and require-
153 ments of this article, and the deputy director shall give written
154 notice of release unto assignor or transferor of any bond and
155 return unto assignor or transferor any cash or collateral
156 securities deposited pursuant to section twelve, fourteen,
157 twenty-three or twenty-six of this article.

158 (1) If any of the requirements of this article or rules
159 promulgated pursuant thereto or the orders of the director have
160 not been complied with within the time limit set by the
161 violation notice as defined in sections three, four and five of
162 this article, the performance bond shall then be forfeited.
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(j) When any bond is forfeited pursuant to the provisions of
this article or rules promulgated pursuant thereto, the director
shall give notice to the Attorney General who shall collect the
forfeiture without delay.

(k) All forfeitures shall be deposited in the Treasury of the
State of West Virginia in the special reclamation fund as
defined in section twenty-nine of this article.

ARTICLE 21. COALBED METHANE WELLS AND UNITS.

§22-21-6. Permit required for coalbed methane well; permit fee: application; soil

erosion control plan; penalties.

§22-21-8. Performance bonds; corporate surety or other security.

§22-21-6. Permit required for coalbed methane well; permit fee;
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application; soil erosion control plan; penalties.

(a) It is unlawful for any person to commence, operate,
deepen or stimulate any coalbed methane well, to conduct any
horizontal drilling of a well commenced from the surface for
the purpose of commercial production of coalbed methane, or
to convert any existing well, vent hole or other hole to a
coalbed methane well, including in any case site preparation
work which involves any disturbance of land, without first
securing from the chief a permit pursuant to this article.

(b) Every permit application filed under this section shall
be verified and shall contain the following:

(1) The names and addresses of: (i) The well operator; (ii)
the agent required to be designated under subsection (e) of this
section; and (iii) every person or entity whom the applicant
must notify under any section of this article;

(2) The name and address of each coal operator and each
coal owner of record or providing a record declaration of notice
pursuant to section thirty-six, article six of this chapter of any
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coal seam which is: (i) To be penetrated by a proposed well; (ii)
within seven hundred fifty horizontal feet of any portion of the
proposed well bore; or (ii1) within one hundred vertical feet of
the designated completion coal seams of the proposed well,
except that in the case of an application to convert a ventilation
hole to a gob well, the name and address only of such owner or
operator of the seams to be penetrated by a proposed well shall
be necessary;

(3) The well name or such other identification as the chief
may require;

(4) The approximate depth to which the well is to be
drilled, deepened or converted, the coal seams (stating the depth
and thickness of each seam) in which the well will be com-
pleted for production, and any other coal seams (including the
depth and thickness of each seam) which will be penetrated by
the well;

(5) A description of any means to be used to stimulate the
well;

(6) If the proposed well will require casing or tubing to be
set, the entire casing program for the well, including the size of
each string of pipe, the starting point and depth to which each
string is to be set, and the extent to which each such string is to
be cemented;

(7) If the proposed operation is to convert an existing well,
as defined in section one, article six of this chapter, or to
convert a vertical ventilation hole to a coalbed methane well, all
informationrequired by this section, all formations from which
production is anticipated, and any plans to plug any portion of
the well;

(8) Except for a gob well or vent hole proposed to be
converted to a well, if the proposed coalbed methane well will
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be completed in some but not all coal seams for production, a
plan and design for the well which will protect all workable
coal seams which will be penetrated by the well;

(9) If the proposed operations will include horizontal
drilling of a well commenced on the surface, a description of
such operations, including both the vertical and horizontal
alignment and extent of the well from the surface to total depth;

(10) Any other relevant information which the chief may
require by rule.

(c) Each application for a coalbed methane well permit
shall be accompanied by the following:

(1) The applicable bond prescribed by section eight of this
article;

(2) A permit application fee of six hundred fifty dollars;

(3) The erosion and sediment control plan required under
subsection (d) of this section;

(4) The consent and agreement of the coal owner as
required by section seven and, if applicable, section twenty of
this article;

(5) A plat prepared by a licensed land surveyor or regis-
tered engineer showing the district and county in which the drill
site is located, the name of the surface owner of the drill site
tract, the acreage of the same, the names of the surface owners
of adjacent tracts, the names of all coal owners underlying the
drill site tract, the proposed or actual location of the well
determined by a survey, the courses and distances of such
location from two permanent points or landmarks on said tract,
the location of any other existing or permitted coalbed methane
well or any oil or gas well located within two thousand five
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78 hundred feet of the drill site, the number to be given the coalbed
79 methane well, the proposed date for completion of drilling, the
80 proposed date for any stimulation of the well, and if horizontal
81 drilling of a well commenced on the surface is proposed, the
82 vertical and horizontal alignment and extent of the well;

83 (6) A certificate by the applicant that the notice require-
84 ments of section nine of this article have been satisfied by the
85 applicant. Such certification may be by affidavit of personal
86 service, or the return receipt card, or other postal receipt, for
87 certified mailing.

88 (d) An erosion and sediment control plan shall accompany
89 each application for a permit. Such plan shall contain methods
90 of stabilization and drainage, including a map of the project
91 area indicating the amount of acreage disturbed. The erosion
92 and sediment control plan shall meet the minimum require-
93 ments of the West Virginia erosion and sediment control
94 manual as adopted and from time to time amended by the office
95 of oil and gas in consultation with the several soil conservation
96 districts pursuant to the control program established in this state
97 through section 208 of the federal Water Pollution Control Act
98 Amendments of 1972 [33 U.S.C. 1288]. The erosion and
99 sediment control plan shall become part of the terms and
100 conditions of a permit and the provisions of the plan shall be
101 carried out where applicable in operations under the permit. The
102 erosion and sediment control plan shall set out the proposed
103 method of reclamation which shall comply with the require-
104 ments of section thirty, article six of this chapter.

105 (e) The well operator named in such application shall
106 designate the name and address of an agent for such operator
107 who shall be the attorney-in-fact for the operator and who shall
108 be aresident of the State of West Virginia, upon whom notices,
109 orders or other communications issued pursuant to this article
110 may be served, and upon whom process may be served. Every
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well operator required to designate an agent under this section
shall within five days after the termination of such designation
notify the office of such termination and designate a new agent.

(f) The well owner or operator shall install the permit
number as issued by the chief in a legible and permanent
manner to the well upon completion of any permitted work. The
dimensions, specifications and manner of installation shall be
in accordance with the rules of the chief.

(g) The chief shall deny the issuance of a permit if he or she
determines that the applicant has committed a substantial
violation of a previously issued permit, including the erosion
and sediment control plan, or a substantial violation of one or
more of the rules promulgated hereunder, and has failed to
abate or seek review of the violation. In the event that the chief
finds that a substantial violation has occurred with respect to
existing operations and that the operator has failed to abate or
seek review of the violation in the time prescribed, he or she
may suspend the permit on which said violation exists, after
which suspension the operator shall forthwith cease all work
being conducted under the permit until the chief reinstates the
permit, at which time the work may be continued. The chief
shall make written findings of any such determination made by
him or her and may enforce the same in the circuit courts of this
state and the operator may appeal such suspension pursuant to
the provisions of section twenty-five of this article. The chief
shall make a written finding of any such determination.

(h) Any person who violates any provision of this section
shall be guilty of a misdemeanor and, upon conviction thereof,
shall be fined not more than five thousand dollars, or be
imprisoned in the county jail not more than twelve months, or
both fined and imprisoned.

§22-21-8. Performance bonds; corporate surety or other security.
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1 (a) No permit shall be issued pursuant to this article unless
2 abond is or has been furnished as provided in this section.

3 (b) A separate bond may be furnished for a particular
4 coalbed methane well in the sum of five thousand dollars,
5 payable to the State of West Virginia, conditioned on full
6 compliance with all laws and rules relating to the drilling,
7 operation and stimulation of such wells, to the plugging,
8 abandonment and reclamation thereof, and for furnishing such
9 reports and information as may be required by the chief.
10 (c) When an operator makes or has made application for

11 permits to drill, operate or stimulate more than one coalbed
12 methane well or a combination of coalbed methane wells and
13 wells regulated under article one, chapter twenty-two-b of this
14 code, the operator may in lieu of furnishing a separate bond
15 furnish a blanket bond in the sum of fifty thousand dollars,
16 payable to the State of West Virginia, and conditioned as stated
17 in subsection (b) of this section.

18 (d) All bonds submitted hereunder shall have a corporate
19 bonding or surety company authorized to do business in the
20 State of West Virginia as surety thereon, or in lieu of a
21 corporate surety, the operator may elect to deposit with the
22 chief cash, collateral securities or any combination thereof as
23 provided in subsection (d), section twenty-six, article six of this
24 chapter.

25 (e) For purposes of bonding requirements, a coalbed
26 methane well shall be treated as a well, as defined and regulated
27 in article one, chapter twenty-two-b of this code, and the
28 provisions of subsections (e), (g), (h), (i) and (j) of section
29 twenty-six thereof shall apply.
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CHAPTER 172

(Com. Sub. for S. B. 521 — By Senators Bowman,
Prezioso, Dempsey and Love)

[Passed March 8, 2006; in effect ninety days from passage.]
[Approved by the Governor on March 23, 2006.]

AN ACT to amend and reenact §20-5-2 of the Code of West Virginia,
1931, as amended, relating to the state parks and recreation
system; providing that interest on investment of parks’ opera-
tional revenue is to be used exclusively for the benefit of the state
parks and public recreation system; allowing certain designated
parks to raise the minimum bank deposit from two hundred fifty
dollars to five hundred dollars; and providing the Natural
Resources Commission authority to promulgate rules to permit
and regulate the hunting of white-tailed deer in state parks.

Be it enacted by the Legislature of West Virginia:

That §20-5-2 of the Code of West Virginia, 1931, as amended, be
amended and reenacted to read as follows:

ARTICLE 5. PARKS AND RECREATION.

§20-5-2. Powers of the director with respect to the section of
parks and recreation.

1 (a) The Director of the Division of Natural Resources is
2 responsible for the execution and administration of the
3 provisions in this article as an integral part of the parks and
4 recreation program of the state and shall organize and staff the
5 section of parks and recreation for the orderly, efficient and
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economical accomplishment of these ends. The authority
granted in the year one thousand nine hundred ninety-four to
the Director of the Division of Natural Resources to employ up
to six additional unclassified personnel to carry out the parks’
functions of the Division of Natural Resources is continued.

(b) The Director of the Division of Natural Resources shall:

(1) Establish, manage and maintain the state’s parks and
recreation system for the benefit of the people of this state and
do all things necessary and incidental to the development and
administration of the state’s parks and recreation system;

(2) Acquire property for the state in the name of the
Division of Natural Resources by purchase, lease or agreement;
retain, employ and contract with legal advisors and consultants;
or accept or reject for the state, in the name of the division,
gifts, donations, contributions, bequests or devises of money,
security or property, both real and personal, and any interest in
the property, including lands and waters, for state park or
recreational areas for the purpose of providing public recre-
ation: Provided, That the provisions of section twenty, article
one of this chapter are specifically made applicable to any
acquisitions of land: Provided, however, That any sale,
exchange or transfer of property for the purposes of completing
land acquisitions or providing improved recreational opportuni-
ties to the citizens of the state is subject to the procedures of
article one-a of this chapter: Provided further, That no sale of
any. park or recreational area property, including lands and
waters, used for purposes of providing public recreation on the
effective date of this article and no privatization of any park
may occur without statutory authority;

(3) Approve and direct the use of all revenue derived from
the operation of the state parks and public recreation system for
the operation, maintenance and improvement of the system,
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individual projects of the system or for the retirement of park
development revenue bonds: Provided, That all revenues
derived from the operation of the state parks and public
recreation system shall be invested by the Treasurer and all
proceeds from investment earnings shall accrue for the
exclusive use for the operation, maintenance, and improvement
of the system, individual projects of the system or for the
retirement of park development revenue bonds;

(4) Effectively promote and market the state’s parks, state
forests, state recreation areas and wildlife recreational resources
by approving the use of no less than twenty percent of the:

(A) Funds appropriated for purposes of advertising and
marketing expenses related to the promotion and development
of tourism, pursuant to subsection (j), section eighteen, article
twenty-two, chapter twenty-nine of this code; and

(B) Funds authorized for expenditure from the Tourism
Promotion Fund for purposes of direct advertising, pursuant to
section twelve, article two, chapter five-b of this code and
section ten, article twenty-two-a, chapter twenty-nine of this
code;

(5) Issue park development revenue bonds as provided in
this article;

(6) Provide for the construction and operation of cabins,
lodges, resorts, restaurants and other developed recreational
service facilities, subject to the provisions of section fifteen of
this article and section twenty, article one of this chapter;

(7) The director may sell timber that has been severed in a
state park incidental to the construction of park facilities or
related infrastructure where the construction is authorized by
the Legislature in accordance with section twenty, article one
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68 of this chapter, and the sale of the timber is otherwise in the
69 Dbest interest of park development, without regard to proceeds
70 derived from the sale of timber. The gross proceeds derived
71 from the sale of timber shall be deposited into the operating
72 budget of the park from which the timber was harvested;

73 (8) Propose rules for legislative approval in accordance
74 with the provisions of article three, chapter twenty-nine-a of
75 this code to control the uses of parks: Provided, That the
76 director may not permit public hunting, except as otherwise
77 provided in this section, the exploitation of minerals or the
78 harvesting of timber for commercial purposes in any state park;

79 (9) Exemptdesignated state parks from the requirement that
80 all payments must be deposited in a bank within twenty-four
81 hours for amounts less than five hundred dollars notwithstand-
82 ing any other provision of this code to the contrary: Provided,
83 That such designated parks shall make a deposit in any amount
84 no less than every seven working days;

85 (10) Waive the use fee normally charged to an individual or
86 group for one day’s use of a picnic shelter or one week’s use of
87 a cabin in a state recreation area when the individual or group
88 donates the materials and labor for the construction of the
89 picnic shelter or cabin: Provided, That the individual or group
90 was authorized by the director to construct the picnic shelter or
91 cabin and that it was constructed in accordance with the
92 authorization granted and the standards and requirements of the
93 division pertaining to the construction. The individual or group
94 to whom the waiver is granted may use the picnic shelter for
95 one reserved day or the cabin for one reserved week during
96 each calendar year until the amount of the donation equals the
97 amount of the loss of revenue from the waiver or until the
98 individual dies or the group ceases to exist, whichever first
99 occurs. The waiver is not transferable. The director shall permit
100 free use of picnic shelters or cabins to individuals or groups
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who have contributed materials and labor for construction of
picnic shelters or cabins prior to the effective date of this
section. The director shall propose a legislative rule for
promulgation in accordance with the provisions of article three,
chapter twenty-nine-a of this code governing the free use of
picnic shelters or cabins provided in this section, the eligibility
for free use, the determination of the value of the donations of
labor and materials, the appropriate definitions of a group and
the maximum time limit for the use;

(11) Provide within the parks a market for West Virginia
arts, crafts and products, which shall permit gift shops within
the parks to offer for sale items purchased on the open market
from local artists, artisans, craftsmen and suppliers and local or
regional crafts cooperatives;

(12) Provide that reservations for reservable campsites may
be made, upon two days’ advance notice, for any date for which
space is available within a state park or recreational area
managed by the parks and recreation section;

(13) Provide that reservations for all state parks and
recreational areas managed by the parks and recreation section
of the division may be made by use of a valid credit card;

(14) Develop a plan to establish a centralized computer
reservation system for all state parks and recreational areas
managed by the parks and recreation section and to implement
the plan as funds become available; and

(15) Notwithstanding the provisions of section fifty-eight,
article two of this chapter, the Natural Resources Commission
is authorized to promulgate rules in accordance with the
provisions of article three, chapter twenty-nine-a of this code to
permit and regulate the hunting of white-tail deer in any state
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131 park as deemed appropriate by the director to protect the
132 ecological integrity of the area.

CHAPTER 173

(S. B. 556 — By Senators Helmick, Sharpe, Chafin, Prezioso,
Plymale, Edgell, Love, Bailey, Bowman, McCabe, Unger,
Minear, Boley, Facemyer, Yoder, Guills and Sprouse)

[Passed March 10, 2006; in effect from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact §20-5-15 of the Code of West
Virginia, 1931, as amended, relating to operational contracts
within the state parks and public recreational system; removing
the requirement of prior legislative approval and authorization;
and requiring legislative notice and public hearings for certain
contracts.

Be it enacted by the Legislature of West Virginia:

That §20-5-15 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 5. PARKS AND RECREATION.

§20-5-15. Authority to enter into certain operational contracts;
terms and conditions; necessity for legislative
notice and public hearing before certain facilities
are placed under contract.

1 (a) The director may enter into a contract with a person,
2 firm, corporation, foundation or public agency for the operation
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of a commissary, restaurant, recreational facility or other
establishment within the state parks and public recreational
system, for a duration not to exceed ten years, but the contract
may provide for an option to renew at the director’s discretion
for an additional term or terms not to exceed ten years at the
time of renewal. Prior to initiating of a contract for the
operation of a state park lodge, cabin, campground, gift shop,
golf facility, including pro shop operations, or ski facility, the
director shall submit written notice of the specific location
subject to the contract to the Legislature by letter to the Senate
President and the Speaker of the House of Delegates.

(b) Prior to initiating a contract for a previously state-
operated state park lodge, cabin, campground, gift shop, golf
facility, including pro shop operations, or ski facility, the
director shall conduct a public hearing to be held at a reason-
able time and place within the county in which the facility is
located. Notice of the time, place and purpose of the public
hearing shall be provided as a Class II legal advertisement in
accordance with the provisions of section two, article three,
chapter fifty-nine of this code which notice shall be given at
least for the first publication twenty days in advance of said
hearing.

(c) Any contract entered into by the director shall provide
an obligation upon the part of the operator that he or she
maintain a level of performance satisfactory to the director and
shall further provide that any contract may be terminated by the
director in the event he or she determines that the performance
is unsatisfactory and has given the operator reasonable notice
of the termination.
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CHAPTER 174

(S. B. 557 — By Senators Helmick, Sharpe, Chafin, Prezioso, Plymale,
Edgell, Love, Bailey, Bowman, McCabe, Unger, Minear, Boley,
Facemyer, Yoder, Guills and Sprouse)

[Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 5, 2006.]

AN ACT to amend and reenact §17-16A-1, §17-16A-6, §17-16A-10,
§17-16A-11, §17-16A-18, §17-16A-18a, §17-16A-20, §17-16A-
21, §17-16A-22 and §17-16A-29 of the Code of West Virginia,
1931, as amended; and to amend said code by adding thereto a
new section, designated §17-16A-13a, all relating to the West
Virginia Parkways, Economic Development and Tourism
Authority; eliminating the authority of the authority to issue
certain additional revenue bonds after the effective date of the
amendments to the section; placing certain limitations on the
authority of the authority to issue revenue refunding bonds;
limiting the purposes for which the authority may issue revenue
refunding bonds; limiting the authority of the authority to acquire,
hold or lease real property; limiting the ability of placement of
new tolls; requiring public notice and hearings in certain
circumstances;requiring certain procedures prior to any increase
in rates, tolls or charges, approve certain contracts or proposals,
issue refunding bonds or take any action that would result in or
require an increase in rates, tolls or charges; requiring applica-
tions for commuter passes at every Division of Motor Vehicles
office in the state; eliminating the authority to pledge state road
funds in certain circumstances; and providing for a discount
program.

Be it enacted by the Legislature of West Virginia:
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That §17-16A-1,8§17-16A-6,817-16A-10,817-16A-11,§17-16A-
18, §17-16A-18a, §17-16A-20, §17-16A-21, §17-16A-22 and §17-
16A-29 of the Code of West Virginia, 1931, as amended, be amended
and reenacted; and that said code be amended by adding thereto a new
section, designated §17-16A-13a, all to read as follows:

ARTICLE 16A. WEST VIRGINIA PARKWAYS, ECONOMIC DEVELOP-
MENT AND TOURISM AUTHORITY.

§17-16A-1. Constructing, operating, financing, etc., parkway, economic
development and tourism projects.

§17-16A-6. Parkways authority’s powers.

§17-16A-10. Parkway revenue bonds generally.

§17-16A-11.  Parkway revenue bonds—West Virginia Turnpike; related projects.

§17-16A-13a. Public notice and hearing requirements.

§17-16A-18.  Cessation of tolls.

§17-16A-18a. Corridor “L” toll fees authorized; commuter pass; annual report.

§17-16A-20. Parkway projects part of state road system.

§17-16A-21. Parkway revenue refunding bonds—Generally.

§17-16A-22. Parkway revenue refunding bonds—West Virginia Turnpike.

§17-16A-29. Discount program for purchasers of West Virginia EZ Pass tran-

sponders.

§17-16A-1. Constructing, operating, financing, etc., parkway,
economic development and tourism projects.

In order to remove the present handicaps and hazards on the
congested highways and roads in the State of West Virginia, to
facilitate vehicular traffic throughout the state, to promote and
enhance the tourism induswy and to develop and improve
tourist facilities and attractions in the state, to promote the
agricultural, economic and industrial development of the state
and to provide for the construction of modern express high-
ways, including center divisions, ample shoulder widths,
longsight distances, the bypassing of cities, multiple lanes in
each direction and grade separations at all intersections with
other highways and railroads, to provide for the development,
construction, improvement and enhancement of state parks,
tourist facilities and attractions and to provide for the improve-
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ment and enhancement of state parks presently existing, the
West Virginia Parkways, Economic Development and Tourism
Authority (hereinafter created) is hereby authorized and
empowered to construct, reconstruct, improve, maintain, repair
and operate parkway projects, economic development projects
and tourism projects (as those terms are hereinafter defined in
section five of this article) at such locations as shall be
approved by the state Department of Transportation.

§17-16A-6. Parkways authority’s powers.

1
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3
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(a) The parkways authority is hereby authorized and
empowered:

(1) To adopt bylaws for the regulation of its affairs and the
conduct of its business;

(2) To adopt an official seal and alter the same at pleasure;

(3) To maintain an office at such place or places within the
state as it may designate;

(4) To sue and be sued in its own name, plead and be
impleaded. Any and all actions against the parkways authority
shall be brought only in the county in which the principal office
of the parkways authority shall be located;

(5) To construct, reconstruct, improve, maintain, repair and
operate projects at such locations within the state as may be
determined by the parkways authority: Provided, That the
parkways authority shall be prohibited from constructing motels
or any other type of lodging facility within five miles of the
West Virginia Turnpike;

(6) To issue parkway revenue bonds of the State of West
Virginia, payable solely from revenues, for the purpose of
paying all or any part of the cost of any one or more projects,
which costs may include, with respect to the West Virginia
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Turnpike, such funds as are necessary to repay to the State of
West Virginia all or any part of the state funds used to upgrade
the West Virginia Turnpike to federal interstate standards:
Provided, That upon the effective date of the amendments to
this section enactedduring theregularsession of the Legislature
in two thousand six, the authorization to issue bonds pursuant
to this subsection is limited to that of refunding bonds pursuant
to subdivision seven of this subsection;

(7) To issue parkway revenue refunding bonds of the State
of West Virginia, payable solely from revenues, for any one or
more of the following purposes: (i) Refunding any bonds which
shall have been issued under the provisions of this article or any
predecessor thereof; and (ii) repaying to the state all or any part
of the state funds used to upgrade the West Virginia Turnpike
to federal interstate standards;

(8) To fix and revise, from time to time, tolls for transit
over each parkway project constructed by it or by the West
Virginia Turnpike Commission;

(9) To fix and revise, from time to time, rents, fees or other
charges, of whatever kind or character, for the use of each
tourism project or economic development project constructed
by it or for the use of any building, structure or facility
constructed by it in connection with a parkway project;

(10) To acquire, hold, lease and dispose of real and personal
property in the exercise of its powers and the performance of its
duties under this article: Provided, That the authority may not
finance any transaction to acquire, hold or lease real property;

(11) To acquire in the name of the state by purchase or
otherwise, on such terms and conditions and in such manner as
it may deem proper, or by the exercise of the right of condem-
nation in the manner hereinafter provided, such public or
private lands, including public parks, playgrounds or reserva-
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54 tions, or parts thereof or rights therein, rights-of-way, property,
55 rights, easements and interests, as it may deem necessary for
56 carrying out the provisions of this article: Provided, That the
57 authority may not finance any transaction to acquire real
58 property. No compensation shall be paid for public lands,
59 playgrounds, parks, parkways or reservations so taken, and all
60 public property damaged in carrying out the powers granted by
61 this article shall be restored or repaired and placed in its
62 original condition as nearly as practicable;

63 (12) To designate the locations, and establish, limit and
64 control such points of ingress to and egress from each project
65 as may be necessary or desirable in the judgment of the
66 parkways authority to ensure the proper operation and mainte-
67 nance of such project, and to prohibit entrance to such project
68 from any point or points not so designated;

69 (13) To make and enter into all contracts and agreements
70 necessary or incidental to the performance of its duties and the
71 execution of its powers under this article, and to employ
72 consulting engineers, attorneys, accountants, architects,
73 construction and financial experts, trustees, superintendents,
74 managers and such other employees and agents as may be
75 necessary in its judgment, and to fix their compensation. All
76 such expenses shall be payable solely from the proceeds of
77 parkway revenue bonds or parkway revenue refunding bonds
78 issued under the provisions of this article, tolls or from
79 revenues;

80 (14) To make and enter into all contracts, agreements or
81 other arrangements with any agency, department, division,
82 board, bureau, commission, authority or other governmental
83 unit of the state to operate, maintain or repair any project;

84 (15) To receive and accept from any federal agency grants
85 for or in aid of the construction of any project, and to receive



Ch. 174] PARKWAYS AUTHORITY 1435

86
87
88
89

90
91

92
93
94
95
96
97
98
99
100
101

102
103
104
105
106
107
108
109

and accept aid or contributions from any source of either
money, property, labor or other things of value, to be held, used
and applied only for the purposes for which such grants and
contributions may be made;

(16) To do all acts and things necessary or convenient to
carry out the powers expressly granted in this article; and

(17) To file the necessary petition or petitions pursuant to
Title 11, United States Code, Sec. 401 (being section 81 of the
act of Congress entitled “An act to establish a uniform system
of bankruptcy throughout the United States”, approved July 1,
1898, as amended) and to prosecute to completion all proceed-
ings permitted by Title 11, United States Code, Secs. 401-403
(being sections 81 to 83, inclusive, of said act of Congress). The
State of West Virginia hereby consents to the application of
said Title 11, United States Code, Secs. 401-403, to the
parkways authority.

(b) Nothing in this article shall be construed to prohibit the
issuance of parkway revenue refunding bonds in a common
plan of financing with the issuance of parkway revenue bonds:
Provided, That upon the effective date of the amendments to
this section enacted during the regular session of the Legislature
in two thousand six, the authorization to issue bonds pursuant
to this subsection is limited to that of refunding bonds pursuant
to sections twenty-one and twenty-two of this article.

§17-16A-10. Parkway revenue bonds generally.

1
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7

(a) The parkways authority is authorized to provide by
resolution for the issuance of parkway revenue bonds of the
state for the purpose of paying all or any part of the cost of one
or more projects: Provided, That this section shall not be
construed as authorizing the issuance of parkway revenue bonds
for the purpose of paying the cost of the West Virginia
Turnpike, which parkway revenue bonds may be issued only as
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authorized under section eleven of this article. The principal of
and the interest on bonds shall be payable solely from the funds
provided for payment.

(b) The bonds of each issue shall be dated, shall bear
interest at a rate as may be determined by the parkways
authority in its sole discretion, shall mature at a time not
exceeding forty years from their date or of issue as may be
determined by the parkways authority, and may be made
redeemable before maturity, at the option of the parkways
authority at a price and under the terms and conditions as may

be fixed by the parkways authority prior to the issuance of the
bonds.

(c) The parkways authority shall determine the form of the
bonds, including any interest coupons to be attached thereto,
and shall fix the denomination of the bonds and the place of
payment of principal and interest, which may be at any bank or
trust company within or without the state.

(d) The bonds shall be executed by manual or facsimile
signature by the chair of the parkways authority, and the official
seal of the parkways authority shall be affixed to or printed on
each bond, and attested, manually or by facsimile signature, by
the secretary and treasurer of the parkways authority. Any
coupons attached to any bond shall bear the manual or facsimile
signature of the chair of the parkways authority.

(e) In case any officer whose signature or a facsimile of
whose signature appears on any bonds or coupons shall cease
to be an officer before the delivery of the bonds, the signature
or facsimile shall nevertheless be valid and sufficient for all
purposes the same as if he had remained in office until delivery.
In case the seal of the parkways authority has been changed
after a facsimile has been imprinted on the bonds, then the
facsimile seal will continue to be sufficient for all purposes.
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(f) All bonds issued under the provisions of this article shall
have all the qualities and incidents of negotiable instruments
under the negotiable instruments law of the state. The bonds
may be issued in coupon or in registered form, or both, as the
parkways authority may determine, and provision may be made
for the registration of any coupon bonds as to principal alone
and also as to both principal and interest, and for the recorders
into coupon bonds of any bonds registered as to both principal
and interest.

(g) The parkways authority may sell the bonds at a public
or private sale at a price it determines to be in the best interests
of the state.

(h) The proceeds of the bonds of each issue shall be used
solely for the payment of the cost of the parkway project or
projects for whichthe bonds were issued, and shall be disbursed
in a manner consistent with the resolution authorizing the
issuance of the bonds or in the trust agreement securing the
bonds.

(1) If the proceeds of the bonds of any issue, by error of
estimates or otherwise, shall be less than the cost, then
additional bonds may in like manner be issued to provide the
amount of the deficit. Unless otherwise provided in the
resolution authorizing the issuance of the bonds or in the trust
agreement securing the bonds, the additional bonds shall be
deemed to be of the same issue and shall be entitled to payment
from the same fund without preference or priority of the bonds
first issued.

(j) If the proceeds of the bonds of any issue exceed the cost
of the project or projects for which the bonds were issued, then
the surplus shall be deposited to the credit of the sinking fund
for the bonds.
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71 (k) Prior to the preparation of definitive bonds, the
72 parkways authority may, under like restrictions, issue interim
73 receipts or temporary bonds, with or without coupons, ex-
74 changeable for definitive bonds when the bonds have been
75 executed and are available for delivery. The parkways authority
76 may also provide for the replacement of any bonds that become
77 mutilated or are destroyed or lost.

78 (1) Bonds may be issued under the provisions of this article
79 without obtaining the consent of any department, division,
80 commission, board, bureau or agency of the state in accordance
81 with this article.

82 (m) Notwithstanding any other provision of this code to the
83 contrary, the authority may not issue parkway revenue bonds
84 after the effective date of the amendments to this section
85 enactedin the regular session of the Legislature in two thousand
86 six: Provided, That the authority may issue revenue refunding
87 bonds pursuant to sections twenty-one and twenty-two of this
88 article for parkway revenue bonds previously issued priorto the
89 effective date of the amendments to this section enacted in the
90 regular session of the Legislature in two thousand six.

§17-16A-11. Parkway revenue bonds—West Virginia Turnpike;
related projects.

1 (a) The parkways authority is authorized to provide by
2 resolution, at one time or from time to time, for the issuance of
3 parkway revenue bonds of the state in an aggregate outstanding
4 principal amount not to exceed, from time to time, two hundred
5 million dollars for the purpose of paying: (i) All or any part of
6 the cost of the West Virginia Turnpike, which may include, but
7 not be limited to, an amount equal to the state funds used to
8 upgrade the West Virginia Turnpike to federal interstate
9 standards; (ii) all or any part of the cost of any one or more
10 parkway projects that involve improvements to or enhance-
11 ments of the West Virginia Turnpike, including, without
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limitation, lane-widening on the West Virginia Turnpike and
that are or have been recommended by the parkways authority’s
traffic engineers or consulting engineers or by both of them
prior to the issuance of parkway revenue bonds for the project
or projects; and (iii) to the extent permitted by federal law, all
or any part of the cost of any related parkway project. For
purposes of this section only, a “related parkway project”
means any information center, visitors’ center or rest stop, or
any combination thereof, and any expressway, turnpike,
trunkline, feederroad, state local service road or park and forest
road which connects to or intersects with the West Virginia
Turnpike and is located within seventy-five miles of the
turnpike as it exists on the first day of June, one thousand nine
hundred eighty-nine, or any subsequent expressway, trunkline,
feeder road, state local service road or park and forest road
constructed pursuant to this article: Provided, That nothing in
this section shall be construed as prohibiting the parkways
authority from issuing parkway revenue bonds pursuant to
section ten of this article for the purpose of paying all or any
part of the cost of any related parkway project: Provided,
however, That none of the proceeds of the issuance of parkway
revenue bonds under this section shall be used to pay all or any
part of the cost of any economic development project, except as
provided in section twenty-three of this article: Provided
further, That nothing in this section shall be construed as
prohibiting the parkways authority from issuing additional
parkway revenue bonds to the extent permitted by applicable
federal law for the purpose of constructing, maintaining and
operating any highway constructed, in whole or in part, with
money obtained from the Appalachian Regional Commission
as long as the highway connects to the West Virginia Turnpike
as it existed as of the first day of June, one thousand nine
hundred eighty-nine: And provided further, That, for purposes
of this section, in determining the amount of bonds outstanding,
from time to time, within the meaning of this section: Original
par amount or original stated principal amount at the time of
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48 1ssuance of bonds shall be used to determine the principal
49 amount of bonds outstanding, except that the amount of
50 parkway revenue bonds outstanding under this section may not
51 include any bonds that have been retired through payment,
52 defeased through the deposit of funds irrevocably set aside for
53 payment or otherwise refunded so that they are no longer
54 secured by toll revenues of the West Virginia Turnpike: And
55 provided further, That the authorization to issue bonds under
56 this section is in addition to the authorization and power to
57 issuebonds under any other section of this code: And provided
58 further, That, without limitation of the authorized purposes for
59 which parkway revenue bonds are otherwise permitted to be
60 issued under this section, and without increasing the maximum
61 principal par amount of parkway revenue bonds permitted to be
62 outstanding, from time to time, under this section, the authority
63 is specifically authorized by this section to issue, at one time or
64 from time to time, by resolution or resolutions under this
65 section, parkway revenue bonds under this section for the
66 purpose of paying all or any part of the cost of one or more
67 parkway projects that: (i) Consist of enhancements or improve-
68 ments to the West Virginia Turnpike, including, without
69 limitation, projects involving lane widening, resurfacing,
70 surface replacement, bridge replacement, bridge improvements
71 and enhancements, other bridge work, drainage system
72 improvements and enhancements, drainage system replace-
73 ments, safety improvements and enhancements, and traffic flow
74 improvements and enhancements; and (ii) have been recom-
75 mended by the authority’s consulting engineers or traffic
76 engineers, or both, prior to the issuance of the bonds. Except as
77 otherwise specifically provided in this section, the issuance of
78 parkway revenue bonds pursuant to this section, the maturities
79 and other details of the bonds, the rights of the holders of the
80 bonds, and the rights, duties and obligations of the parkways
81 authority in respect of the bonds shall be governed by the
82 provisions of this article insofar as the provisions are applica-
83 ble.
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(b) Notwithstanding any other provision of this code to the
contrary, the authority may not issue parkway revenue bonds
after the effective date of the amendments to this section
enacted in the regular session of the Legislature in two thousand
six: Provided, That the authority may issue revenue refunding
bonds pursuant to sections twenty-one and twenty-two of this
article for parkway revenue bonds previously issued prior to the
effective date of the amendments to this section enacted during
the regular session of the Legislature in two thousand six.

§17-16A-13a. Public notice and hearing requirements.
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(a) Notwithstanding any provision of the law to the
contrary, on and after the first day of July, two thousand six,
unless the parkways authority satisfies the public notice and
hearing requirements set forth in this section, it may not:

(1) Increase any rates, tolls or charges along any portion of
the parkway, or approve any proposal or contract that would
result in or require an increase in any rates or tolls along any
portion of the parkway;

(2) Issue any refunding bond pursuant to sections twenty-
one and twenty-two of this article which would require the
parkways authority to increase rates, tolls or charges;

(3) Approve any contract or project which would require or
result in an increase in the rates, tolls or charges along any
portion of the parkway; or,

(4) Take any other action which would require or result in
an increase in the rates, tolls or charges along any portion of the
parkway.

(b) The parkways authority shall publish notice of any
proposed contract, project or bond which would result in or
require an increase in any toll rates or charges, or the extension
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of any bond repayment obligation, along with the associated
rate increase or revised bond repayment period, by a Class II
legal advertisement in accordance with the provisions of article
three, chapter fifty-nine of this code, published and of general
circulation in each county which borders the parkway.

(c) Once notice has been provided in accordance with the
provisions of this section, the parkways authority shall conduct
a public hearing in each county which borders the parkway, and
any citizen may communicate by writing to the parkways
authority his or her opposition to or approval of such proposal
or rate or toll increase or amended bond terms. The public
notice and written public comment period shall be conducted
not less than forty-five days from the publication of the notice
and the affected public must be provided with at least twenty
(20) days’ notice of each scheduled public hearing.

(d) All studies, records, documents and other materials
which were considered by the parkways authority before
recommending the approval of any such project or recommend-
ing the adoption of any such increase shall be made available
for public inspection for a period of at least twenty days prior
to the scheduled hearing at a convenient location in each county
where a public hearing shall be held.

(e) At the conclusion of all required public hearings, the
parkways authority shall render a final decision which shall
include written findings of fact supporting its final decision on
any proposed project which would result in or require a rate
increase, or prior to finally approving any proposed rate or toll
increase, and such required findings and conclusions must
reference and give due consideration to the public comments
and additional evidence offered during the public hearings.

(f) On and after the first day of July, two thousand six, any
final action taken by the parkways authority to approve or
implement any proposed rate increase, contract or project which
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would require or result in a proposed increase of any rate or
tolls along any portion of the parkway without first satisfying
the public notice and hearing requirements of this section, shall
be null and void.

§17-16A-18. Cessation of tolls.
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(a) Except as provided herein, when all bonds issued under
the provisions of this article in connection with any parkway
project or projects and the interest thereon shall have been paid
or a sufficient amount for the payment of all such bonds and the
interest thereon to the maturity thereof shall have been set aside
in trust for the benefit of the bondholders, such project or
projects, if then in good condition and repair to the satisfaction
of the Commissioner of the state Division of Highways, shall be
transferred to the state Division of Highways and shall
thereafter be maintained by the state Division of Highways free
of tolls.

(b) No later than the first day of February, one thousand
nine hundred ninety, the parkways authority shall discontinue,
remove and not relocate all toll collection facilities on the West
Virginia Turnpike as the same existed on June first, one
thousand nine hundred eighty-nine, except for the three main
toll barriers and collection facilities and, provided solely that
the provisions of section eighteen-a are complied with, the toll
collection facilities at the intersection of U. S. Route 19
(Corridor “L”) and said turnpike.

§17-16A-18a. Corridor “L” toll fees authorized; commuter pass;

1
2
3
4

annual report.

(a) The parkways authority is hereby authorized to operate
the currently existing toll cellection facility located at the
interchange of U. S. Route 19 (Corridor “L”’) and said turnpike
subject to the following:
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(1) The toll fee charges by the Parkways, Economic
Development and Tourism Authority at its toll facilities located
at the interchange of U. S. Route 19 (Corridor “L”) and said
turnpike shall not exceed those toll charges levied and collected
by the authority at said interchange as of the first day of
January, one thousand nine hundred ninety, and hereafter, no
proposed increase in such toll fees shall be implemented by the
parkways authority unless the authority shall have first
complied with validly promulgated and legislatively approved
rules pursuant to the applicable provisions of chapter
twenty-nine-a of this code;

(2) The parkways authority shall maintain, advertise,
implement and otherwise make generally available to all
qualified members of the public, resident or nonresident, a
system of commuter passes, in a form to be determined by the
authority: Provided, That said system of commuter passes shall,
at a minimum, permit the holder of such pass or passes, after
paying the applicable fee to the authority, to travel through the
U. S. Route 19 (Corridor “L”) turnpike interchange and toll
facilities on an unlimited basis, without additional charge
therefor, for a period of one year after the issuance of said
commuter pass or passes: Provided, however, That the cost for
such commuter pass or passes shall in no event aggregate more
than five dollars per year for a full calendar year of unlimited
travel through the U. S. Route 19 (Corridor “L”) turnpike
interchange toll facilities. Applications for these commuter
passes are to be made available by the Parkway Authority to
every Division of Motor Vehicles office in the state.

To the extent required or necessary, the parkways authority
is further hereby authorized and empowered, in addition to the
extent previously authorized and empowered pursuant to
section six and section thirteen-b, article sixteen-a of this
chapter, to promulgate rules in accordance with chapter
twenty-nine-a of this code with regard to the implementation of
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proposed future toll increases at the U. S. Route 19 (Corridor
“L”) turnpike toll facility;

(3) The system of commuter passes implemented in
accordance with the provisions of subdivision (2), subsection
(a), above, shall be available only for use when operating or
traveling in a Class “A” motor vehicle as herein defined.
Whoever shall knowingly or intentionally utilize any commuter
pass issued in accordance with this section while operating
other than a Class “A” motor vehicle, as herein defined, at the
U. S. Route 19 (Corridor “L”) turnpike toll facility, or any other
toll facility at or upon which such pass may later be usable,
shall be guilty of a misdemeanor, and for every such offense
shall, upon conviction thereof, be punished in accordance with
the provisions of section seventeen, article sixteen-a of this
chapter; and the parkways authority shall hereafter be autho-
rized and empowered to cancel any such commuter pass or
passes improperly used in accordance with this section;

(4) In addition to the annual report required by section
twenty-six of this article, the parkways authority will prepare
and deliver to the Governor, the Speaker of the House of
Delegates and the President of the Senate a separate annual
report of toll revenues collected from the U. S. Route 19
(Corridor “L”) turnpike toll facility. The report shall disclose
separately the toll revenues generated from regular traffic and
the commuter pass created herein. The reports shall include, but
not be limited to, disclosing separately the expenditure of said
toll revenues generated from the U. S. Route 19 (Corridor “L”)
turnpike toll facility including a description of the purposes for
which such toll revenues are expended;

(5) In the event any court of competent jurisdiction shall
issue an order which adjudges that any portion of subdivision
(1), (2) or (3) subsection (a) of this section isillegal, unconstitu-
tional, unenforceable or in any manner invalid, the parkways
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72 authority shall discontinue, remove and not otherwise relocate
73 the U. S. Route 19 (Corridor “L”) turnpike toll facility within
74 three hundred sixty-five days after the date upon which said
75 court order is final or all appeals to said order have been
76 exhausted;

77 (6) For the purpose of this section, a Class “A” vehicle shall
78 be defined as a motor vehicle of passenger type and truck with
79 a gross weight of not more than 8,000 pounds and registered or
80 eligible for registration as a Class “A” vehicle in accordance
81 with section one, article ten, chapter seventeen-a of this code as
82 the same is currently constituted; and

83 (7) Notwithstanding any other provisions of the this code to
84 the contrary, the parkways authority may not promulgate
85 emergency rules in accordance with section fifteen, article
86 three, chaptertwenty-nine-a of this code toincrease or decrease
87 toll fees or the commuter pass fee established herein.

88 (b) Nothing in this section is to be construed to apply to,
89 regulate, or in any manner affect the operation of the three main
90 line toll barriers and toll collection facilities currently located
91 on the West Virginia Turnpike and operated by the parkways
92 authority as Barrier A, Barrier B and Barrier C (I-64, 1-77).

§17-16A-20. Parkway projects part of state road system.

1 It is hereby declared that any expressway, turnpike, feeder
2 road, state local service road or park and forest road or other
3 road, or any subsequent expressway, turnpike feeder road, state
4 local service road, park and forest road or other road con-
S structed pursuant to this article shall be a part of the state road
6 system, although subject to the provisions of this article and of
7 anybonds or trust agreements entered into pursuant thereto, and
8 that the construction of such parkway projects shall be consid-
9 ered as developments of the state road system.
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§17-16A-21. Parkway revenue refunding bonds—Generally.
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The parkways authority is hereby authorized to provide by
resolution for the issuance of parkway revenue refunding bonds
of the state for the purpose of refunding any bonds then
outstanding which shall have been issued under the provisions
of this article, including the payment of any redemption
premium thereon and any interest accrued or to accrue to the
date of redemption of such bonds; and, if deemed advisable by
the parkways authority, for the additional purpose of construct-
ing improvements, extensions or enlargements of the project or
projects in connection with which the bonds to be refunded
shall have been issued: Provided, That this section shall not be
construed as authorizing the issuance of parkway revenue
refunding bonds for the purpose of refunding any bonds then
outstanding which shall have been issued under the provisions
of this article, or any predecessor thereof, in connection with
the construction of the West Virginia Turnpike, which revenue
refunding bonds may be issued only as authorized under section
twenty-two of this article. The issuance of such bonds, the
maturities and other details thereof, the rights of the holders
thereof and the rights, duties and obligations of the parkways
authority in respect of the same shall be governed by the
provisions of this article insofar as the same may be applicable.
After the effective date of the amendments to this article
enacted by the Legislature during the regular session in two
thousand six, no issuance of a refunding bond may extend the
maturity date of such bond being refunded and may not exceed
the outstanding principal of such bond being refunded. Any
refunding bond issued after the effective date of the amend-
ments to this article enacted by the Legislature during the
regular session in two thousand six shall be structured to
provide for approximately level annual debt service savings
each fiscal year through the final maturity or structured to
approximate the level of debt service that would have been paid
prior to the refunding, with a preponderance of the savings
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35 being deferred toward eliminating or reducing the most distant
36 maturities. For purposes of this section, the outstanding
37 principal is to be determined as of the date on which the
38 revenue bond is refinanced.

§17-16A-22. Parkway revenue refunding bonds—West Virginia
Turnpike.

The parkways authority is hereby authorized to provide by
resolution for the issuance of parkway revenue refunding bonds
of the state in an aggregate principal amount not to exceed sixty
million dollars for the purpose of refunding any bonds which
shall have been issued under this article, or any predecessor
thereof, in connection with the construction of the West
Virginia Turnpike, including the payment of any redemption
premium thereon and any interest accrued or to accrue to the
date of redemption of such bonds, and, to the extent permissible
10 under federal law and if deemed advisable by the parkways
11 authority, for repaying to the state all or any part of the state
12 funds used to upgrade the West Virginia Turnpike to federal
13 interstate standards: Provided, That any proceeds derived from
14 the issuance of such bonds which are used on any parkway
15 project other than the West Virginia Turnpike must be used
16 solely on parkway projects: (i) Which are either connected to or
17 intersect with the West Virginia Turnpike and are within
18 seventy-five air miles of said turnpike as it exists on the first
19 day of June, one thousand nine hundred eighty-nine, or any
20 subsequent expressway, trunkline, turnpike, feeder road, state
21 local service road or park and forest road constructed pursuant
22 to this article; and (ii) which involve the upgrading or addition
23 of interchanges, the construction of expressways or feeder
24 roads, or the upgrading or construction of information centers,
25 visitors’ centers, rest stops or any combination thereof:

O 0 N Ok LW~

26 Provided, however, That none of the proceeds of the issuance
27 of parkway revenue refunding bonds issued under this section
28 shall be used to pay all or any part of the cost of any economic
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development project. Except as otherwise specifically provided
in this section, the issuance of parkway revenue refunding
bonds pursuant to this section, the maturities and other details
thereof, the rights of the holders thereof, and the rights, duties
and obligations of the parkways authority in respect of the
same, shall be governed by the provisions of this article insofar
as the same may be applicable.

After the effective date of the amendments to this article
enacted by the Legislature during the regular session in two
thousand six, no issuance of a refunding bond may extend the
maturity date of such bond being refunded and may not exceed
the outstanding principal of such bond being refunded. Any
refunding bond issued after the effective date of the amend-
ments to this article enacted by the Legislature during the
regular session in two thousand six shall be structured to
provide for approximately level annual debt service savings
each fiscal year through the final maturity or structured to
approximate the level of debt service that would have been paid
prior to the refunding, with a preponderance of the savings
being deferred toward eliminating or reducing the most distant
maturities. For purposes of this section, the outstanding
principal is to be determined as of the date on which the
revenue bond is refinanced.

§17-16A-29. Discount program for purchasers of West Virginia
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EZ Pass transponders.

(a) The parkways authority is hereby authorized to create a
discount program for purchasers of West Virginia EZ Pass
transponders: Provided, That prior to any increase in any rates,
tolls or charges along any portion of the parkway, the parkways
authority shall create a discount program for purchasers of West
Virginia EZ Pass transponders. Any discount program created
pursuant to this section shall provide discounts for each class of
motor vehicles.
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(b) The authority must provide public notice and hold
public hearings on any proposed discount program as required
in section thirteen-a of this article prior to implementation of
such program.

(c) For purposes of this section, a “West Virginia EZ Pass
transponder” means a device sold by the parkways authority
which allows the purchaser to attach the device to his or her
motor vehicle and travel through a Parkways toll facility and be
billed for such travel by the authority.

+

CHAPTER 175

(S. B. 166 — By Senators Tomblin, Mr. President, and Sprouse)

AN

[By Request of the Executive]

{Passed March 11, 2006; in effect from passage.]
[Approved by the Governor on April 4, 2006.]

ACT to amend and reenact §62-12-12, §62-12-13, §62-12-18,
§62-12-19, §62-12-23 and §62-12-24 of the Code of West
Virginia, 1931, as amended; and to amend said code by adding
thereto a new section, designated §62-12-12a, all relating to the
West Virginia Parole Board; providing for the appointment,
powers and duties of the West Virginia Parole Board; providing
for the appointment of the Chairperson of the West Virginia
Parole Board by the Governor; providing for the consideration of
parole and parole revocation by panels of the board; and provid-
ing for panels of the board to conduct parole interviews, consider
parolees for discharge from parole and hold any other hearings
authorized by the board.

Be it enacted by the Legislature of West Virginia:
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That §62-12-12, §62-12-13, §62-12-18, §62-12-19, §62-12-23 and

§62-12-24 of the Code of West Virginia, 1931, as amended, be
amended and reenacted; and that said code be amended by adding
thereto a new section, designated §62-12-12a, all to read as follows:

ARTICLE 12, PROBATION AND PAROLE.

§62-12-12. Parole board generally.
§62-12-12a. Parole board panels.
§62-12-13. Powers and duties of board; eligibility for parole; procedure for

granting parole.

§62-12-18. Period of parole; discharge.
§62-12-19. Violation of parole.
§62-12-23. Notification of parole hearing; victim’s right to be heard; notification

of release on parole.

§62-12-24. Request to continue for good cause and timely notice required.

§62-12-12. Parole board generally.
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There shall be a state board of parole, known as the “West
Virginia Parole Board”. The board shall consist of nine
members, each of whom shall have been a resident of this state
for at least five consecutive years prior to his or her appoint-
ment. No more than five of the board members may at any one
time belong to the same political party. The board shall be
appointed by the Governor, by and with the advice and consent
of the Senate. Appointments following the effective date of this
section shall be made in such a manner that each congressional
district is represented and so that no more than four and no less
than two members of the board reside in any one congressional
district. No more than two members of the board may reside in
any one county. Each member of the board shall have a degree
in criminal justice or like experience and academic training and
shall be otherwise competent to perform the duties of his or her
office. The members shall be appointed for overlapping terms
of six years. Any member qualified under this section is eligible
for reappointment. The members of the board shall devote their
full time and attention to their board duties. The Governor shall
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20 appointone of the nine appointed members to serve as chairper-
21 son at the Governor’s will and pleasure.

§62-12-12a. Parole board panels.

1 (a) The board shall sit in panels of three members for the
2 purpose of conducting hearings and making determinations
3 concerning the release of any inmate on parole, conducting
4 hearings and making determinations regarding the revocation
5 of parole, considering any eligible parolee for release from
6 further supervision and discharge from parole, conducting
7 parole interviews and conducting any other hearing provided
8 forin this article. Membership on each panel shall be appointed
9 on a rotating basis by the chairperson of the board. Two
0 members of each panel shall constitute a quorum for the
1 transaction of official business.

1
1

12 (b) When the board sits in panels as herein authorized, each
13 panelshall actin the same manner and under the same authority
14 asthe full board. All authority, duties, powers and responsibili-
15 ties of the board on any matter brought before the panel for
16 hearing shall be exercised by the panel as though heard and
17 decided by the full board. Decisions of each panel shall
18 constitute a decision of the board. All procedures of the board
19 relating to the conduct of hearings shall apply to hearings
20 Dbefore the panels of the board.

§62-12-13. Powers and duties of board; eligibility for parole;
procedure for granting parole.

1 (a) The board of parole, whenever it is of the opinion that
2 the best interests of the state and of the inmate will be served,
3 and subject to the limitations hereinafter provided, shall release
4 any inmate on parole for terms and upon conditions as are
S provided by this article.

(@)}

(b) Any inmate of a state correctional center is eligible for
parole if he or she:

~
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(1) (A) Has served the minimum term of his or her
indeterminate sentence or has served one fourth of his or her
definite term sentence, as the case may be, except that in no
case is any person who committed, or attempted to commit a
felony with the use, presentment or brandishing of a firearm,
eligible for parole prior to serving a minimum of three years of
his or her sentence or the maximum sentence imposed by the
court, whichever is less: Provided, That any person who
committed, or attempted to commit, any violation of section
twelve, article two, chapter sixty-one of this code, with the use,
presentment or brandishing of a firearm, is not eligible for
parole prior to serving a minimum of five years of his or her
sentence or one third of his or her definite term sentence,
whichever is greater. Nothing in this section applies to an
accessory before the fact or a principal in the second degree
who has been convicted as if he or she were a principal in the
first degree if, in the commission of or in the attempted
commission of the felony, only the principal in the first degree
used, presented or brandished a firearm. No person is ineligible
for parole under the provisions of this subdivision because of
the commission or attempted commission of a felony with the
use, presentment or brandishing of a firearm unless such fact is
clearly stated and included in the indictment or presentment by
which the person was charged and was either: (i) Found by the
court at the time of trial upon a plea of guilty or nolo conten-
dere; or (ii) found by the jury, upon submitting to the jury a
special interrogatory for such purpose if the matter was tried
before a jury; or (iii) found by the court, if the matter was tried
by the court without a jury.

For the purpose of this section, the term “firearm” means
any instrument which will, or is designed to, or may readily be
converted to, expel a projectile by the action of an explosive,
gunpowder or any other similar means.

(B) The amendments to this subsection adopted in the year
one thousand nine hundred eighty-one:
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43 (1) Apply to all applicable offenses occurring on or after the
44  first day of August of that year;

45 (i1) Apply with respect to the contents of any indictment or
46 presentment returned on or after the first day of August of that
47 year irrespective of when the offense occurred;

48 (iii) Apply with respect to the submission of a special
49 interrogatory to the jury and the finding to be made thereon in
50 any case submitted to the jury on or after the first day of August
51 of that year or to the requisite findings of the court upon a plea
52 of guilty or in any case tried without a jury: Provided, That the
53 stategives notice in writing of its intent to seek such finding by
54 the jury or court, as the case may be, which notice shall state
55 with particularity the grounds upon which the finding will be
56 sought as fully as such grounds are otherwise required to be
57 stated in an indictment, unless the grounds therefor are alleged

58 intheindictment or presentment upon which the matteris being
59 tried; and

60 (iv) Does not apply with respect to cases not affected by the
61 amendments and in such cases the prior provisions of this
62 section apply and are construed without reference to the
63 amendments.

64 Insofar as the amendments relate to mandatory sentences
65 restricting the eligibility for parole, all matters requiring a
66 mandatory sentence shall be proved beyond a reasonable doubt
67 in all cases tried by the jury or the court.

68 (2) Is notin punitive segregation or administrative segrega-
69 tion as a result of disciplinary action;

70 (3) Has maintained a record of good conduct in prison for
71 aperiod of atleast three months immediately preceding the date
72 of his or her release on parole;
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(4) Has submitted to the board a written parole release plan
setting forth proposed plans for his or her place of residence,
employment and, if appropriate, his or her plans regarding
education and post-release counseling and treatment, the parole
release plan having been approved by the Commissioner of
Corrections or his or her authorized representative; and

(5) Has satisfied the board that if released on parole he or
she will not constitute a danger to the community.

(c) Exceptin the case of a person serving a life sentence, no
person who has been previously twice convicted of a felony
may be released on parole until he or she has served the
minimum term provided by law for the crime for which he or
she was convicted. No person sentenced for life may be paroled
until he or she has served ten years, and no person sentenced for
life who has been previously twice convicted of a felony may
be paroled until he or she has served fifteen years: Provided,
That no person convicted of first degree murder for an offense
committed on or after the tenth day of June, one thousand nine
hundred ninety-four, is eligible for parole until he or she has
served fifteen years.

(d) In the case of a person sentenced to any state correc-
tional center, it is the duty of the board, as soon as a person
becomes eligible, to consider the advisability of his or her
release on parole.

(e) If, upon consideration, parole is denied, the board shall
promptly notify the inmate of the denial. The board shall, at the
time of denial, notify the person of the month and year he or she
may apply for reconsideration and review. The board shall at
least once a year reconsider and review the case of every inmate
who was denied parole and is still eligible: Provided, That the
board may reconsider and review parole eligibility any time
within three years following the denial of parole of a person
serving a life sentence.
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(f) Any person serving a sentence on a felony conviction
who becomes eligible for parole consideration prior to being
transferred to a state correctional center may make written
application for parole. The terms and conditions for parole
consideration established by this article apply to such inmates.

(g) The board shall, with the approval of the Governor,
adopt rules governing the procedure in the granting of parole.
No provision of this article and none of the rules adopted
hereunder are intended or may be construed to contravene, limit
or otherwise interfere with or affect the authority of the
Governor to grant pardons and reprieves, commute sentences,
remit fines or otherwise exercise his or her constitutional
powers of executive clemency.

(h) The Division of Corrections is charged with the duty of
supervising all probationers and parolees whose supervision
may have been undertaken by this state by reason of any
interstate compact entered into pursuant to the uniform act for
out-of-state parolee supervision.

(1) (1) When considering an inmate of a state correctional
center for release on parole, the parole board panel considering
the parole is to have before it an authentic copy of or report on
the inmate’s current criminal record as provided through the
West Virginia State Police, the United States Department of
Justice or other reliable criminal information sources and
written reports of the warden or superintendent of the state
correctional center to which such inmate is sentenced:

(i) On the inmate’s conduct record while in custody,
including a detailed statement showing any and all infractions
of disciplinary rules by the inmate and the nature and extent of
discipline administered therefor;

(i1) On improvement or other changes noted in the inmate’s
mental and moral condition while in custody, including a
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statement expressive of the inmate’s current attitude toward
society in general, toward the judge who sentenced him or her,
toward the prosecuting attorney who prosecuted him or her,
toward the policeman or other officer who arrested the inmate
and toward the crime for which he or she is under sentence and
his or her previous criminal record;

(i11)) On the inmate’s industrial record while in custody
which shall include: The nature of his or her work, occupation
or education, the average number of hours per day he or she has
been employed or in class while in custody and a recommenda-
tion as to the nature and kinds of employment which he or she
is best fitted to perform and in which the inmate is most likely
to succeed when he or she leaves prison;

(iv) On physical, mental and psychiatric examinations of
the inmate conducted, insofar as practicable, within the two
months next preceding parole consideration by the board.

(2) The board panel considering the parole may waive the
requirement of any report when not available or not applicable
as to any inmate considered for parole but, in every such case,
shall enter in the record thereof its reason for the waiver:
Provided, That in the case of an inmate who is incarcerated
because the inmate has been found guilty of, or has pleaded
guilty to a felony under the provisions of section twelve, article
eight, chapter sixty-one of this code or under the provisions of
article eight-b or eight-c of said chapter, the board panel may
not waive the report required by this subsection and the report
is to include a study and diagnosis including an on-going
treatment plan requiring active participation in sexual abuse
counseling at an approved mental health facility or through
some otherapproved program: Provided, however, Thatnothing
disclosed by the person during the study or diagnosis may be
made available to any law-enforcement agency, or other party
without that person’s consent, or admissible in any court of this
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state, unless the information disclosed indicates the intention or
plans of the parolee to do harm to any person, animal, institu-
tion or to property. Progress reports of outpatient treatment are
to be made at least every six months to the parole officer
supervising the person. In addition, in such cases, the parole
board shall inform the prosecuting attorney of the county in
which the person was convicted of the parole hearing and shall
request that the prosecuting attorney inform the parole board of
the circumstances surrounding a conviction or plea of guilty,
pleabargaining and other background information that might be
useful in its deliberations.

(j) Before releasing any inmate on parole, the board of
parole shall arrange for the inmate to appear in person before a
parole board panel and the panel may examine and interrogate
him or her on any matters pertaining to his or her parole,
including reports before the board made pursuant to the
provisions hereof: Provided, That an inmate may appear by
video teleconference if the members of the panel conducting the
examination are able to contemporaneously see the inmate and
hear all of his or her remarks and if the inmate is able to
contemporaneously see each of the members of the panel
conducting the examination and hear all of the members’
remarks. The panel shall reach its own written conclusions as
to the desirability of releasing the inmate on parole and the
majority of the panel considering the release shall concur in the
decision. The warden or superintendent shall furnish all
necessary assistance and cooperate to the fullest extent with the
parole board. All information, records and reports received by
the board are to be kept on permanent file.

(k) The board and its designated agents are at all times to
have access to inmates imprisoned in any state correctional
center or in any city, county or regional jail in this state and
shall have the power to obtain any information or aid necessary
to the performance of its duties from other departments and
agencies of the state or from any political subdivision thereof.
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(1) The board shall, if so requested by the Governor,
investigate and consider all applications for pardon, reprieve or
commutation and shall make recommendation thereon to the
Governor.

(m) Prior to making a recommendation for pardon, reprieve
or commutation and prior to releasing any inmate on parole, the
board shall notify the sentencing judge and prosecuting attorney
at least ten days before the recommendation or parole.

(n) Any person released on parole shall participate as a
condition of parole in the litter control program of the county to
the extent directed by the board, unless the board specifically
finds that this alternative service would be inappropriate.

§62-12-18. Period of parole; discharge.
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The period of parole shall be the maximum of any sentence,
less deductions for good conduct and work as provided by law,
for which the paroled inmate, at the time of release, was subject
to imprisonment under his or her definite or indeterminate
sentence, as the case may be: Provided, That any time after a
parolee has been on parole for a period of one year from the
date of his or her release, a panel of the board may, when in its
judgment the ends of parole have been attained and the best
interests of the state and the parolee will be served thereby,
release the parolee from further supervision and discharge him
or her from parole: Provided, however, That no inmate
sentenced to serve a life term of imprisonment and released on
parole shall be discharged from supervision and parole in a
periodless than five years from the date of his or her release on
parole.

No parolee who has violated the terms of his or her release
on parole by confession to, or being convicted of, in any state
of the United States, the District of Columbia or the territorial
possessions of the United States, the crime of treason, murder,
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20 aggravated robbery, first degree sexual assault, second degree
21 sexual assault, a sexual offense against a minor, incest or
22 offenses with the same essential elements if known by other
23 terms in other jurisdictions shall be discharged from parole. A
24 parolee serving a sentence in any correctional facility of another
25 state or the United States may, unless incarcerated for one of
26 the above enumerated crimes, be discharged from parole while
27 so serving his or her sentence in said correctional facility or be
28 continued on parole or returned to West Virginia as a parole
29 violator, in the discretion of the parole board.

§62-12-19. Violation of parole.

(a) If at any time during the period of parole there is
reasonable cause to believe that the parolee has violated any of
the conditions of his or her release on parole, the parole officer
may arrest him or her with or without an order or warrant, or

warrant for his or her arrest, which written order or warrant is

sufficient for his or her arrest by any officer charged with the

duty of executing an ordinary criminal process. The commis-

sioner’s written order or warrant delivered to the sheriff against
10 the paroled prisoner shall be a command to keep custody of the
11 parolee for the jurisdiction of the Division of Corrections and
12 during the period of custody, the parolee may be admitted to
13 bail by the court before which the parolee was sentenced. If the
14 parolee is not released on a bond, the costs of confining the
15 paroled prisoner shall be paid out of the funds appropriated for
16 the Division of Corrections.

1
2
3
4
5 the Commissioner of Corrections may issue a written order or
6
7
8
9

17 (b) When a parolee is under arrest for violation of the
18 conditions of his or her parole, he or she shall be given a
19 prompt and summary hearing before a panel of the board, at
20 which the parolee and his or her counsel are given an opportu-
21 nity to attend. If at the hearing it appears to the satisfaction of
22 the panel that the parolee has violated any condition of his or
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her release on parole, or any rules or conditions of his or her
supervision, the panel may revoke his or her parole and may
require him or her to serve in prison the remainder or any
portion of his or her maximum sentence for which, at the time
of his or her release, he or she was subject to imprisonment:
Provided, That if the violation of the conditions of parole or
rules for his or her supervision is not a felony as set out in
sectioneighteen of this article, the panel may, if in its judgment
the best interests of justice do not require revocation, reinstate
him or her on parole. The Division of Corrections shall effect
release from custody upon approval of a home plan. Notwith-
standing any provision of this code to the contrary, when
reasonable cause has been found to believe that a parolee has
violated the conditions of his or her parole but the violation
does not constitute felonious conduct, the commissioner may,
in his or her discretion and with the written consent of the
parolee, allow the parolee to remain on parole with additional
conditions or restrictions. The additional conditions or restric-
tions may include, but are not limited to, participation in any
program described in subsection (d), section five, article
eleven-c of this chapter. Compliance by the parolee with the
conditions of parole precludes revocation of parole for the
conduct which constituted the violation. Failure of the parolee
to comply with the conditions or restrictions and all other
conditions of release is an additional violation of parole and the
parolee may be proceeded against under the provisions of this
section for the original violation as well as any subsequent
violations.

(c) When a parolee has violated the conditions of his or her
release on parole by confession to, or being convicted of, any
of the crimes set forth in section eighteen of this article, he or
she shall be returned to the custody of the Division of Correc-
tions to serve the remainder of his or her maximum sentence,
during which remaining part of his or her sentence he or she is
ineligible for further parole.
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58 (d) Whenever the parole of a paroled prisoner has been
59 revoked, the commissioner shall, upon receipt of the panel’s
60 written order of revocation, convey and transport the paroled
61 prisoner to a state correctional institution. A paroled prisoner
62 whose parole has been revoked shall remain in custody of the
63 sheriff until delivery to a corrections officer sent and duly
64 authorized by the commissioner for the removal of the paroled
65 prisoner to a state penal institution; the cost of confining the
66 paroled prisoner shall be paid out of the funds appropriated for
67 the Division of Corrections.

68 (e) When a paroled prisoner is convicted of, or confesses to,
69 any one of the crimes enumerated in section eighteen of this
70 article, it is the duty of the board to cause him or her to be
71 returned to this state for a summary hearing as provided by this
72 article. Whenever a parolee has absconded supervision, the
73 commissioner shall issue a warrant for his or her apprehension
74 and return to this state for the hearing provided for in this
75 article: Provided, That the panel considering revocation may,
76 if it determines the best interests of justice do not require
77 revocation, cause the paroled absconder to be reinstated to
78 parole.

79 (f) A warrant filed by the commissioner shall stay the
80 running of his or her sentence until the parolee is returned to the
81 custody of the Division of Corrections and physically in West
82 Virginia.

83 (g) Whenever a parolee who has absconded supervision or
84 has been transferred out of this state for supervision pursuant to
85 section one, article six, chapter twenty-eight of this code is
86 returned to West Virginia due to a violation of parole and costs
87 are incurred by the Division of Corrections, the commissioner
88 may assess reasonable costs from the parolee’s inmate funds or
89 the parolee as reimbursement to the Division of Corrections for
90 the costs of returning him or her to West Virginia.
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(h) Conviction of a felony for conduct occurring during the
period of parole is proof of violation of the conditions of parole
and the hearing procedures required by the provisions of this
section are inapplicable.

(1) The Commissioner of the Division of Corrections may
issue subpoenas for persons and records necessary to prove a
violation of the terms and conditions of a parolee’s parole either
at a preliminary hearing or at a final hearing before a panel of
the Parole Board. The subpoenas shall be served in the same
manner provided in the Rules of Criminal Procedure. The
subpoenas may be enforced by the commissioner through
application or petition of the commissioner to the circuit court
for contempt or other relief.

§62-12-23. Notification of parole hearing; victim’s right to be
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heard; notification of release on parole.

(a) Following the sentencing of a person who has been
convicted of murder, aggravated robbery, sexual assault in the
first or second degree, kidnapping, child abuse resulting in
injury, child neglect resulting in injury, arson or a sexual
offense against a minor, the prosecuting attorney who prose-
cuted the offender shall prepare a “Parole Hearing Notification
Form”. This form shall contain the following information:

(1) The name of the county in which the offender was
prosecuted and sentenced;

(2) The name of the court in which the offender was
prosecuted and sentenced;

(3) The name of the prosecuting attorney or assistant
prosecuting attorney who prosecuted the offender;

(4) The name of the judge who presided over the criminal
case and who sentenced the offender;
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(5) Thenames of the law-enforcement agencies and officers
who were primarily involved with the investigation of the crime
for which the offender was sentenced; and

(6) The names, addresses and telephone numbers of the
victims of the crime for which the offender was sentenced or
the names, addresses and telephone numbers of the immediate
family members of each victim of the crime, including, but not
limited to, each victim’s spouse, father, mother, brothers and
sisters.

(b) The prosecuting attorney shall retain the original of the
“Parole Hearing Notification Form” and shall provide copies of
it to the circuit court which sentenced the offender, the parole
board, the Commissioner of Correction$ and to all persons
whose names and addresses are listed on the “Parole Hearing
Notification Form”.

(c) At least forty-five days prior to the date of a parole
hearing, the parole board shall notify all persons who are listed
on the “Parole Hearing Notification Form” of the date, time and
place at which a parole hearing will be held. Such notice shall
be sent by certified mail, return receipt requested. The notice
shall state that the victims of the crime have the right to submit
a written statement to the parole board and to attend the parole
hearing to be heard regarding the propriety of granting parole
to the prisoner. The notice shall also state that only the victims
may submit written statements and speak at the parole hearing
unless a victim is deceased, is a minor or is otherwise incapaci-
tated.

(d) The panel considering the parole shall inquire during the
parole hearing as to whether the victims of the crime or their
representatives, as provided in this section, are present. If so,
the panel shall permit those persons to speak at the hearing
regarding the propriety of granting parole for the prisoner.
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(e) If the panel grants parole, it shall immediately set a date
on which the prisoner will be released. Such date shall be no
earlier thanthirty days after the date on which parole is granted.
On the date on which parole is granted, the parole board shall
notify all persons listed on the “Parole Hearing Notification
Form” that parole has been granted and that the prisoner will be
released on a particular date. A written statement of reasons for
releasing the prisoner, prepared pursuant to subdivision (4),
subsection (b), section thirteen of this article, shall be provided
upon request to all persons listed on the “Parole Hearing
Notification Form”.

§62-12-24. Request to continue for good cause and timely notice
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required.

(a) Any inmate scheduled for a parole interview shall, if he
or she desires to continue the interview, file with the institu-
tional parole officer a written waiver of his or her right to an
interview on the date set on a form provided by the commis-
sioner of corrections at least thirty days prior to the interview
date. A copy of the waiver shall be supplied to the board of
parole.

(b) The board shall propose for promulgation a legislative
rule pursuant to article three, chapter twenty-nine-a of this code
setting forth criteria constituting emergency circumstances
where a waiver of interview filed less than thirty days prior to
the scheduled interview shall constitute good cause for a
continuance.

(c) Any inmate failing to appear for his or her scheduled
parole interview who has not waived his or her interview
pursuant to subsection (a) or (b) of this section shall be deemed
to have waived his or her right to a parole interview for a period
of twelve months from the date of the interview at which he or
she failed to appear. The panel conducting the interview shall
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20 have discretion to reset the interview with notice to the inmate
21 and any other person or persons entitled by law to notice, prior
22 to the expiration of the twelve-month waiver period.

t

CHAPTER 176

(S. B. 709 — By Senator Bailey)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 5, 2006.]

AN ACT to amend and reenact §6B-2-5 of the Code of West Virginia,
1931, as amended; and to amend and reenact §8A-2-3, §8A-2-4
and §8A-2-5 of said code, all relating to members of planning
commissions; allowing for the service of planning commission
members who have businesses that appear before the planning
commission under certain circumstances; and providing excep-
tions to limitations on practice before a planning commission.

Be it enacted by the Legislature of West Virginia:

That §6B-2-5 of the Code of West Virginia, 1931, as amended, be
amended and reenacted; and that §8A-2-3, §8A-2-4 and §8A-2-5 of
said code be amended and reenacted, all to read as follows:

Chapter
6B. General Provisions Respecting Officers.
8A. Land Use Planning.

CHAPTER 6B. GENERAL PROVISIONS
RESPECTING OFFICERS.

ARTICLE 2. WEST VIRGINIA ETHICS COMMISSION; POWERS AND
DUTIES; DISCLOSURE OF FINANCIAL INTEREST BY
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PUBLIC OFFICIALSAND EMPLOYEES; APPEARANCES
BEFORE PUBLIC AGENCIES; CODE OF CONDUCT FOR
ADMINISTRATIVE LAW JUDGES.

§6B-2-5. Ethical standards for elected and appointed officials and
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public employees.

(a) Persons subject to section. — The provisions of this
section apply to all elected and appointed public officials and
public employees, whether full or part time, in state, county,
municipal governments and their respective boards, agencies,
departments and commissions and in any other regional or local
governmental agency, including county school boards.

(b) Use of public office for private gain. —

(1) A public official or public employee may not knowingly
and intentionally use his or her office or the prestige of his or
her office for his or her own private gain or that of another
person. Incidental use of equipment or resources available to
a public official or public employee by virtue of his or her
position for personal or business purposes resulting in de
minimis private gain does not constitute use of public office for
private gain under this subsection. The performance of usual
and customary duties associated with the office or position or
the advancement of public policy goals or constituent services,
without compensation, does not constitute the use of prestige of
office for private gain.

(2) The Legislature, in enacting this subsection, recognizes
that there may be certain public officials or public employees
who bring to their respective offices or employment their own
unique personal prestige which is based upon theirintelligence,
education, experience, skills and abilities, or other personal
gifts or traits. In many cases, these persons bring a personal
prestige to their office or employment which inures to the
benefit of the state and its citizens. Those persons may, in fact,
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28 be sought by the state to serve in their office or employment
29 because, through their unusual gifts or traits, they bring stature
30 and recognition to their office or employment and to the state
31 itself. While the office or employment held or to be held by
32 those persons may have its own inherent prestige, it would be
33 unfair to those individuals and against the best interests of the
34 citizens of this state to deny those persons the right to hold
35 public office or to be publicly employed on the grounds that
36 they would, in addition to the emoluments of their office or
37 employment, be in a position to benefit financially from the
38 personal prestige which otherwise inheres to them. Accord-
39 ingly, the commission is directed, by legislative rule, to
40 establish categories of public officials and public employees,
41 1identifying them generally by the office or employment held,
42 and offering persons who fit within those categories the
43 opportunity to apply for an exemption from the application of
44 the provisions of this subsection. Exemptions may be granted
45 by the commission, on a case-by-case basis, when it is shown
46 that: (A) The public office held or the public employment
47 engaged in is not such that it would ordinarily be available or
48 offered to a substantial number of the citizens of this state; (B)
49 the office held or the employment engaged in is such that it
50 normally or specifically requires a person who possesses
51 personal prestige; and (C) the person’s employment contract or
52 letter of appointment provides or anticipates that the person will
53 gainfinancially from activities which are not a part of his or her
54 office or employment.

55 (c) Gifts. — (1) A public official or public employee may
56 not solicit any gift unless the solicitation is for a charitable
57 purpose with no resulting direct pecuniary benefit conferred
58 upon the official or employee or his or her immediate family:
59 Provided, That no public official or public employee may
60 solicit for a charitable purpose any gift from any person who is
61 also an official or employee of the state and whose position is
62 subordinate to the soliciting official or employee: Provided,
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however, That nothing herein shall prohibit a candidate for
public office from soliciting a lawful political contribution. No
official or employee may knowingly accept any gift, directly or
indirectly, from a lobbyist or from any person whom the official
or employee knows or has reason to know:

(A) Is doing or seeking to do business of any kind with his
or her agency;

(B) Is engaged in activities which are regulated or con-
trolled by his or her agency; or

(C) Has financial interests which may be substantially and
materially affected, in a manner distinguishable from the public
generally, by the performance or nonperformance of his or her
official duties.

(2) Notwithstanding the provisions of subdivision (1) of
this subsection, a person who is a public official or public
employee may accept a gift described in this subdivision, and
there shall be a presumption that the receipt of such gift does
not impair the impartiality and independent judgment of the
person. This presumption may be rebutted only by direct
objective evidence that the gift did impair the impartiality and
independent judgment of the person or that the person knew or
had reason to know that the gift was offered with the intent to
impair his or her impartiality and independent judgment. The
provisions of subdivision (1) of this subsection do not apply to:

(A) Meals and beverages;

(B) Ceremonial gifts or awards which have insignificant
monetary value;

(C) Unsolicited gifts of nominal value or trivial items of
informational value;
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92 (D) Reasonable expenses for food, travel and lodging of the
93 official or employee for a meeting at which the official or
94 employee participates in a panel or has a speaking engagement;

95 (E) Gifts of tickets or free admission extended to a public
96 official or public employee to attend charitable, cultural or
97 political events, if the purpose of such gift or admission is a
98 courtesy or ceremony customarily extended to the office;

99 (F) Gifts that are purely private and personal in nature; or

100 (G) Gifts from relatives by blood or marriage or a member
101  of the same household.

102 (3) The commission shall, through legislative rule promul-
103 gated pursuant to chapter twenty-nine-a of this code, establish
104 guidelines for the acceptance of a reasonable honorarium by
105 public officials and elected officials. The rule promulgated
106 shall be consistent with this section. Any elected public official
107 may accept an honorarium only when: (1) That official is a
108 part-time elected public official; (2) the fee is not related to the
109 official’s public position or duties; (3) the fee is for services
110 provided by the public official that are related to the public
111 official’s regular, nonpublic trade, profession, occupation,
112  hobby or avocation; and (4) the honorarium is not provided in
113 exchange for any promise or action on the part of the public
114 official.

115 (4) Nothing in this section shall be construed so as to
116 prohibit the giving of a lawful political contribution as defined
117 by law.

118 (5) The Governor or his designee may, in the name of the
119 State of West Virginia, accept and receive gifts from any public
120 or private source. Any gift so obtained shall become the
121 property of the state and shall, within thirty days of the receipt
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thereof, be registered with the commission and the Division of
Culture and History.

(6) Upon prior approval of the Joint Committee on
Government and Finance, any member of the Legislature may
solicitdonations for aregional or national legislative organiza-
tion conference or other legislative organization function to be
held in the state for the purpose of deferring costs to the state
for hosting of the conference or function. Legislative organiza-
tions are bipartisan regional or national organizations in which
the Joint Committee on Government and Finance authorizes
payment of dues or other membership fees for the Legislature’s
participation and which assist this and other state legislatures
and their staff through any of the following:

(i) Advancing the effectiveness, independence and integrity
of legislatures in the states of the United States;

(i1)) Fostering interstate cooperation and facilitating
information exchange among state legislatures;

(iii) Representing the states and their legislatures in the
American federal system of government;

(iv) Improving the operations and management of state
legislatures and the effectiveness of legislators and legislative
staff and to encourage the practice of high standards of conduct
by legislators and legislative staff;

(v) Promoting cooperation between state legislatures in the
United States and legislatures in other countries.

The solicitations may only be made in writing. The
legislative organization may act as fiscal agent for the confer-
ence and receive all donations. In the alternative, a bona fide
banking institution may act as the fiscal agent. The official
letterhead of the Legislature may not be used by the legislative
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152 member in conjunction with the fund raising or solicitation
153 effort. The legislative organization for which solicitations are
154 being made shall file with the Joint Committee on Government
155 and Finance and with the Secretary of State for publication in
156 the State Register as provided in article two, chapter twenty-
157 nine-a of this code, copies of letters, brochures and other
158 solicitation documents, along with a complete list of the names
159 and last known addresses of all donors and the amount of
160 donations received. Any solicitation by a legislative member
161 shall contain the following disclaimer:

162 “This solicitation is endorsed by [name of member]. This
163 endorsement does not imply support of the soliciting organiza-
164 tion, nor of the sponsors who may respond to the solicitation.
165 A copy of all solicitations are on file with the West Virginia
166 Legislature’s Joint Committee on Governmentand Finance and
167 with the Secretary of State and are available for public review.”

168 (7) Upon written notice to the commission, any member of
169 the Board of Public Works may solicit donations for a regional
170 ornational organization conference or other function related to
171 the office of the member to be held in the state for the purpose
172  of deferring costs to the state for hosting of the conference or
173 function. The solicitations may only be made in writing. The
174 organization may act as fiscal agent for the conference and
175 receive all donations. In the alternative, a bona fide banking
176 institution may act as the fiscal agent. The official letterhead of
177 the office of the Board of Public Works member may not be
178 used in conjunction with the fund-raising or solicitation effort.
179 The organization for which solicitations are being made shall
180 file with the Joint Committee on Government and Finance, with
181 the Secretary of State for publication in the State Register as
182 provided in article two, chapter twenty-nine-a of this code and
183 with the commission, copies of letters, brochures and other
184 solicitation documents, along with a complete list of the names
185 and last known addresses of all donors and the amount of
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donations received. Any solicitation by a member of the Board
of Public Works shall contain the following disclaimer: "This
solicitation is endorsed by (name of member of Board of Public
Works.) This endorsement does not imply support of the
soliciting organization, nor of the sponsors who may respond to
the solicitation. Copies of all solicitations are on file with the
West Virginia Legislature’s Joint Committee on Government
and Finance, with the West Virginia Secretary of State and with
the West Virginia Ethics Commission and are available for
public review." Any moneys in excess of those donations
needed for the conference or function shall be deposited in the
Capitol Dome and Capitol Improvement Fund established in
section two, article four, chapter five-a of this code.

(d) Interests in public contracts. — (1) In addition to the
provisions of section fifteen, article ten, chapter sixty-one of
this code, no elected or appointed public official or public
employee or member of his or her immediate family or business
with which he or she is associated may be a party to or have an
interest in the profits or benefits of a contract which the official
or employee may have direct authority to enter into, or over
which he or she may have control: Provided, That nothing
herein shall be construed to prevent or make unlawful the
employment of any person with any governmental body:
Provided, however, That nothing herein shall be construed to
prohibit a member of the Legislature from entering into a
contract with any governmental body, or prohibit a part-time
appointed public official from entering into acontract which the
part-time appointed public official may have direct authority to
enter into or over which he or she may have control when the
official has not participated in the review or evaluation thereof,
has been recused from deciding or evaluating and has been
excused from voting on the contract and has fully disclosed the
extent of his or her interest in the contract. '

(2) In the absence of bribery or a purpose to defraud, an
elected or appointed public official or public employee or a
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221 member of his or her immediate family or a business with
222 which he or she is associated shall not be considered as having
223 aninterestin a public contract when such a person has a limited
224 interest as an owner, shareholder or creditor of the business
225 which is the contractor on the public contract involved. A
226 limited interest for the purposes of this subsection is:

227 (A) An interest:

228 (i) Not exceeding ten percent of the partnership or the
229 outstanding shares of a corporation; or

230 (i1) Not exceeding thirty thousand dollars interest in the
231 profits or benefits of the contract; or

232 (B) An interest as a creditor:

233 (1) Not exceeding ten percent of the total indebtedness of a
234 business; or

235 (i1) Not exceeding thirty thousand dollars interest in the
236 profits or benefits of the contract.

237 (3) Where the provisions of subdivisions (1) and (2) of this
238 subsection would result in the loss of a quorum in a public body
239 or agency, in excessive cost, undue hardship, or other substan-
240 tial interference with the operation of a state, county, munici-
241 pality, county school board or other governmental agency, the
242 affected governmental body or agency may make written
243 application to the Ethics Commission for an exemption from
244 subdivisions (1) and (2) of this subsection.

245 (e) Confidential information. — No present or former
246 public official or employee may knowingly and improperly
247 disclose any confidential information acquired by him or her in
248 the course of his or her official duties nor use such information
249 to further his or her personal interests or the interests of another
250 person.
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(f) Prohibited representation. — No present or former
elected or appointed public official or public employee shall,
during or after his or her public employment or service,
represent a client or act in a representative capacity with or
without compensation on behalf of any person in a contested
case, rate-making proceeding, license or permit application,
regulation filing or other particular matter involving a specific
party or parties which arose during his or her period of public
service or employment and in which he or she personally and
substantially participated in a decision-making, advisory or
staff support capacity, unless the appropriate government
agency, after consultation, consents to such representation. A
staff attorney, accountant or other professional employee who
has represented a government agency in a particular matter
shall not thereafter represent another client in the same or
substantially related matter in which that client’s interests are
materially adverse to the interests of the government agency,
without the consent of the government agency: Provided, That
this prohibition on representation shall not apply when the
client was not directly involved in the particular matter in
which the professional employee represented the government
agency, but was involved only as a member of a class. The
provisions of this subsection shall not apply to legislators who
were in office and legislative staff who were employed at the
time it originally became effective on the first day of July, one
thousand nine hundred eighty-nine, and those who have since
become legislators or legislative staff and those who shall serve
hereafter as legislators or legislative staff.

(g) Limitation on practice before a board, agency, commis-
sion or department. -— Except as otherwise provided in section
three, four or five, article two, chapter eight-a of this code:

(1) No elected or appointed public official and no full-time
staff attorney or accountant shall, during his or her public
service or public employment or for a period of one year after
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285 the termination of his or her public service or public employ-
286 ment with a governmental entity authorized to hear contested
287 cases or promulgate or propose rules, appear in a representative
288 capacity before the governmental entity in which he or she
289 serves or served or is or was employed in the following matters:

290 (A) A contested case involving an administrative sanction,
291 action or refusal to act;

292 (B) To support or oppose a proposed rule;

293 (C) To support or contest the issuance or denial of a license
294  or permit;

295 (D) A rate-making proceeding; and
296 (E) To influence the expenditure of public funds.

297 (2) As used in this subsection, “represent” includes any
298 formal or informal appearance before, or any written or oral
299 communication with, any public agency on behalf of any
300 person: Provided, That nothing contained in this subsection
301 shall prohibit, during any period, a former public official or
302 employee from being retained by or employed to represent,
303 assist or act in a representative capacity on behalf of the public
304 agency by which he or she was employed or in which he or she
305 served. Nothing in this subsection shall be construed to prevent
306 aformer public official or employee from representing another
307 state,county, municipal or other governmental entity before the
308 governmental entity in which he or she served or was employed
309 within one year after the termination of his or her employment
310 orservice in the entity.

311 (3) A present or former public official or employee may
312 appear at any time in a representative capacity before the
313 Legislature, a county commission, city or town council or
314 county school board in relation to the consideration of a statute,
315 budget, ordinance, rule, resolution or enactment.
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(4) Members and former members of the Legislature and
professional employees and former professional employees of
the Legislature shall be permitted to appear in a representative
capacity on behalf of clients before any governmental agency
of the state or of county or municipal governments, including
county school boards.

(5) An elected or appointed public official, full-time staff
attorney or accountant who would be adversely affected by the
provisions of this subsection may apply to the Ethics Commis-
sion for an exemption from the six months prohibition against
appearing in a representative capacity, when the person’s
education and experience is such that the prohibition would, for
all practical purposes, deprive the person of the ability to earn
a livelihood in this state outside of the governmental agency.
The Ethics Commission shall by legislative rule establish
general guidelines or standards for granting an exemption or
reducing the time period, but shall decide each application on
a case-by-case basis.

(h) Employment by regulated persons. — (1) No full-time
official or full-time public employee may seek employment
with, be employed by, or seek to purchase, sell or lease real or
personal property to or from any person who:

(A) Had a matter on which he or she took, or a subordinate
is known to have taken, regulatory action within the preceding
twelve months; or

(B) Has a matter before the agency to which he or she is
working or a subordinate is known by him or her to be working.

(2) Within the meaning of this section, the term “employ-
ment” includes professional services and other services
rendered by the public official or public employee, whether
rendered as employee or as an independent contractor; “seek
employment” includes responding to unsolicited offers of
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employment as well as any direct or indirect contact with a
potential employer relating to the availability or conditions of
employment in furtherance of obtaining employment; and
“subordinate” includes only those agency personnel over whom
the public official or public employee has supervisory responsi-
bility.

(3) A full-time public official or full-time public employee
who would be adversely affected by the provisions of this
subsection may apply to the Ethics Commission for an
exemption from the prohibition contained in subdivision (1) of
this subsection. The Ethics Commission shall by legislative rule
establish general guidelines or standards for granting an
exemption, but shall decide each application on a case-by-case
basis.

(4) A full-time public official or full-time public employee
may not take personal regulatory action on a matter affecting a
person by whom he or she is employed or with whom he or she
is seeking employment or has an agreement concerning future
employment.

(5) A full-time public official or full-time public employee
may not receive private compensation for providing informa-
tion or services that he or she is required to provide in carrying
out his or her public job responsibilities.

(1) Members of the Legislature required to vote. —
Members of the Legislature who have asked to be excused from
voting or who have made inquiry as to whether they should be
excused from voting on a particular matter and who are
required by the presiding officer of the House of Delegates or
Senate of West Virginia to vote under the rules of the particular
house shall not be guilty of any violation of ethics under the
provisions of this section for a vote so cast.
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(J) Limitations -on participation in licensing and rate-
making proceedings. — No public official or employee may
participate within the scope of his or her duties as a public
official or employee, except through ministerial functions as
defined in section three, article one of this chapter, in any
license or rate-making proceeding that directly affects the
license or rates of any person, partnership, trust, business trust,
corporation or association in which the public official or
employee or his or her immediate family owns or controls more
than ten percent. No public official or public employee may
participate within the scope of his or her duties as a public
official or public employee, except through ministerial
functions as defined in section three, article one of this chapter,
in any license or rate-making proceeding that directly affects
the license or rates of any person to whom the public official or
public employee or his or her immediate family, or a partner-
ship, trust, business trust, corporation or association of which
the public official or employee, or his or her immediate family,
owns or controls more than ten percent, has sold goods or
services totaling more than one thousand dollars during the
preceding year, unless the public official or public employee
has filed a written statement acknowledging such sale with the
public agency and the statement is entered in any public record
of the agency’s proceedings. This subsection shall not be
construed to require the disclosure of clients of attorneys or of
patients or clients of persons licensed pursuant to article three,
eight, fourteen, fourteen-a, fifteen, sixteen, twenty, twenty-one
or thirty-one, chapter thirty of this code.

(k) Certain compensation prohibited. — (1) A public
employee may not receive additional compensation from
another publicly funded state, county or municipal office or
employment for working the same hours, unless:

(A) The public employee’s compensation from one public
employer is reduced by the amount of compensation received
from the other public employer;
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(B) The public employee’s compensation from one public
employer is reduced on a pro rata basis for any work time
missed to perform duties for the other public employer;

(C) The public employee uses earned paid vacation,
personal or compensatory time or takes unpaid leave from his
or her public employment to perform the duties of another
public office or employment; or

(D) A part-time public employee who does not have
regularly scheduled work hours or a public employee who is
authorized by one public employer to make up, outside of
regularly scheduled work hours, time missed to perform the
duties of another public office or employment maintains time
records, verified by the public employee and his or her
immediate supervisor at least once every pay period, showing
the hours that the public employee did, in fact, work for each
public employer. The public employer shall submit these time
records to the Ethics Commission on a quarterly basis.

(2) This section does not prohibit a retired public official or
public employee from receiving compensation from a publicly
funded office or employment in addition to any retirement
benefits to which the retired public official or public employee
is entitled.

(1) Certain expenses prohibited. — No public official or
public employee shall knowingly request or accept from any
governmental entity compensation or reimbursement for any
expenses actually paid by a lobbyist and required by the
provisions of this chapter to be reported, or actually paid by any
other person.

(m) Any person who is employed as a member of the
faculty or staff of a public institution of higher education and
who is engaged in teaching, research, consulting or publication
activities in his or her field of expertise with public or private
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entities and thereby derives private benefits from such activities
shall be exempt from the prohibitions contained in subsections
(b), (c) and (d) of this section when the activity is approved as
a part of an employment contract with the governing board of
the institution or has been approved by the employee’s
department supervisor or the president of the institution by
which the faculty or staff member is employed.

(n) Except as provided in this section, a person who is a
public official or public employee may not solicit private
business from a subordinate public official or public employee
whom he or she has the authority to direct, supervise or control.
A person who is a public official or public employee may
solicit private business from a subordinate public official or
public employee whom he or she has the authority to direct,
supervise or control when:

(A) The solicitation is a general solicitation directed to the
public at large through the mailing or other means of distribu-
tion of a letter, pamphlet, handbill, circular or other written or
printed media; or

(B) The solicitation is limited to the posting of a notice in
a communal work area; or

(C) The solicitation is for the sale of property of a kind that
the person is not regularly engaged in selling; or

(D) The solicitation is made at the location of a private
business owned or operated by the person to which the
subordinate public official or public employee has come on his
or her own initiative.

(o) The commission may, by legislative rule promulgated
in accordance with chapter twenty-nine-a of this code, define
further exemptions from this section as necessary or appropri-
ate.
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CHAPTER 8A. LAND USE PLANNING.

ARTICLE 2. PLANNING COMMISSIONS.

§8A-2-3. Municipal planning commission.

§8A-2-4. County planning commission.

§8A-2-5. Multicounty planning commission, regional planning commission or joint
planning commission.

§8A-2-3. Municipal planning commission.

p—

(a) A municipal planning commission shall have not less
than five nor more than fifteen members, the exact number to
3 bespecified in the ordinance creating the planning commission.

[\

4 (b) The members of a municipal planning commission must
S5 be:

6 (1) Residents of the municipality; and

7 (2) Qualified by knowledge and experience in matters

8 pertaining to the development of the municipality.

9 (c) At least three fifths of all of the members must have
10 been residents of the municipality for at least three years prior
11 tonomination or appointment and confirmation.

12 (d) The members of amunicipal planning commission must
13 fairly represent different areas of interest, knowledge and
14 expertise, including, but not limited to, business, industry,
15 labor, government and other relevant disciplines. One member
16 must be a member of the municipal governing body or a
17 designee and one member must be a member of the administra-
18 tive department of the municipality or a designee. The term of

19 membership for these two members is the same as their term of
20 office.

21 (e) The Legislature finds that there are persons willing to
22 serve on planning commissions who may also own interests in
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businesses that regularly conduct business in front of or with
planning commission staff. Such persons may have experience
and expertise which would be valuable assets to a planning
commission. For those reasons, notwithstanding any other
provisions in this code to the contrary, any person employed by,
owning an interest in or otherwise associated with a business
that regularly conducts business in front of or with planning
commission staff may also serve as a member of a planning
commission and shall not be disqualified from serving as a
member because of a conflict of interest as defined in section
fifteen, article ten, chapter sixty-one of this code and shall not
be subject to prosecution under provisions of that chapter when
the violation is created solely as a result of his or her relation-
ship with the business. This member must recuse himself or
herself from any vote, discussion, participation or other activity
regarding the conflicting issue.

(f) The Legislature finds that there are persons willing to
serve on planning commissions who may also own interests in
businesses who regularly conduct business in front of or with
planning commission staff. Such persons may have experience
and expertise which would be valuable assets to a planning
commission. For those reasons, notwithstanding any other
provisions in this code to the contrary, any person employed by,
owning an interest in or otherwise associated with a business
that regularly conducts business in front of or with planning
commission staff may also serve as a member of a planning
commission and shall not be in violation of subsection (2),
section five, article two, chapter six-b of this code if the
member recuses himself or herself from any vote, discussion,
participation or other activity regarding the conflicting issue:
Provided, That such members do not constitute a majority of
the members of the planning commission at the same time.

(g) The remaining members of the municipal planning
commission first selected shall serve respectively for terms of
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57 oneyear,two years and three years, divided equally or as nearly
58 equally as possible between these terms. Thereafter, members
59 shall serve three-year terms. Vacancies shall be filled for the
60 unexpired term and made in the same manner as original
61 selections were made.

62 (h) The members of a municipal planning commission shall
63 serve without compensation, but shall be reimbursed for all
64 reasonable and necessary expenses actually incurred in the
65 performance of their official duties.

66 (1) Nominations for municipal planning commission
67 membership shall be made by the administrative authority and
68 confirmed by the governing body when the administrative
69 authority and the governing body are separate, or appointed and
70 confirmed by the governing body where the administrative
71 authority and governing body are the same.

72 () An individual may serve as a member of a municipal
73 planning commission, a county planning commission, a
74 multicounty planning commission, a regional planning
75 commission or a joint planning commission, at the same time.

76 (k) The governing body of the municipality may establish
77 procedures for the removal of members of the planning
78 commission for inactivity, neglect of duty or malfeasance. The
79 procedures must contain provisions requiring that the person to
80 be removed be provided with a written statement of the reasons
81 for removal and an opportunity to be heard on the matter.

§8A-2-4. County planning commission.

1 (a) A county planning commission shall have not less than
2 five nor more than fifteen members, the exact number to be
3 specified in the ordinance creating the planning commission.
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(b) The members of a county planning commission must
be:

(1) Residents of the county; and

(2) Qualified by knowledge and experience in matters
pertaining to the development of the county.

(c) At least three fifths of all of the members must have
been residents of the county for at least three years prior to
appointment and confirmation by the county commission.

(d) The members of a county planning commission must
fairly represent different areas of interest, knowledge and
expertise, including, but not limited to, business, industry,
labor, farming, government and other relevant disciplines. One
member must be a member of the county commission or a
designee. The term of membership for this member is the same
as the term of office.

(e) The Legislature finds that there are persons willing to
serve on planning commissions who may also own interests in
businesses that regularly conduct business in front of or with
planning commission staff. Such persons may have experience
and expertise which would be valuable assets to a planning
commission. For those reasons, notwithstanding any other
provisions in this code to the contrary, any person employed by,
owning an interest in or otherwise associated with a business
that regularly conducts business in front of or with planning
commission staff may also serve as a member of a planning
commission and shall not be disqualified from serving as a
member because of a conflict of interest as defined in section
fifteen, article ten, chapter sixty-one of this code and shall not
be subject to prosecution under provisions of that chapter when
the violation is created solely as a result of his or her relation-
ship with the business. This member must recuse himself or
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35 herself from any vote, discussion, participation or other activity
36 regarding the conflicting issue.

37 (f) The Legislature finds that there are persons willing to
38 serve on planning commissions who may also own interests in
39 businesses who regularly conduct business in front of or with
40 planning commission staff. Such persons may have experience
41 and expertise which would be valuable assets to a planning
42 commission. For those reasons, notwithstanding any other
43 provisions in this code to the contrary, any person employed by,
44 owning an interest in or otherwise associated with a business
45 that regularly conducts business in front of or with planning
46 commission staff may also serve as a member of a planning
47 commission and shall not be in violation of subsection (g),
48 section five, article two, chapter six-b of this code if the
49 member recuses himself or herself from any vote, discussion,
50 participation or other activity regarding the conflicting issue:
51 Provided, That such members do not constitute a majority of
52 the members of the planning commission at the same time.

53 (g) The remaining members of the county planning
54 commission first selected shall serve respectively for terms of
55 oneyear,two years and three years, dividedequally or as nearly
56 equally as possible between these terms. Thereafter, members
57 shall serve three-year terms. Vacancies shall be filled for the
58 unexpired term and made in the same manner as original
59 selections were made.

60 (h) The members of a county planning commission shall
61 serve without compensation, but shall be reimbursed for all
62 reasonable and necessary expenses actually incurred in the
63 performance of their official duties.

64 (i) Appointments for county planning commission member-
65 ship shall be made and confirmed by the county commission.
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(§) An individual may serve as a member of a municipal
planning commission, a county planning commission, a
multicounty planning commission, a regional planning
commission or a joint planning commission, at the same time.

(k) The county commission may establish procedures for
the removal of members of the planning commission for
inactivity, neglect of duty or malfeasance. The procedures must
contain provisions requiring that the person to be removed be
provided with a written statement of the reasons for removal
and an opportunity to be heard on the matter.

§8A-2-5. Multicounty planning commission, regional planning

10
11

12
13

14
15
16
17

commission or joint planning commission.

(@) A multicounty planning commission, a regional
planning commission or a joint planning commission shall have
not less than five nor more than fifteen members, the exact
number to be specified in the ordinance creating the planning
commission.

(b) The members of a multicounty planning commission, a
regional planning commission or a joint planning commission
must be:

(1) Residents of the jurisdiction of the multicounty planning
commission, regional planning commission or joint planning
commission; and

(2) Qualified by knowledge and experience in matters
pertaining to the development of the jurisdiction.

(c) The members of a multicounty planning commission, a
regional planning commission or a joint planning commission
must equally represent the jurisdictions in the planning
commission and must have been residents of the jurisdiction he
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18 or she represents for at least three years prior to appointment
19 and confirmation.

20 (d) The members of a multicounty planning commission, a
21 regional planning commission or a joint planning commission
22 must fairly represent different areas of interest, knowledge and
23 expertise, including, but not limited to, business, industry,
24 labor, farming, government and other relevantdisciplines. Each
25 governing body participating in the planning commission must
26 have one member from its governing body on the planning
27 commission. The term of membership for this member is the
28 same as the term of office.

29 (e) The Legislature finds that there are persons willing to
30 serve on planning commissions who may also own interests in
31 businesses that regularly conduct business in front of or with
32 planning commission staff. Such persons may have experience
33 and expertise which would be valuable assets to a planning
34 commission. For those reasons, notwithstanding any other
35 provisionsin this code to the contrary, any person employed by,
36 owning an interest in or otherwise associated with a business
37 that regularly conducts business in front of or with planning
38 commission staff may also serve as a member of a planning
39 commission and shall not be disqualified from serving as a
40 member because of a conflict of interest as defined in section
41 fifteen, article ten, chapter sixty-one of this code and shall not
42 be subject to prosecution under provisions of that chapter when
43 the violation is created solely as a result of his or her relation-
44  ship with the business. This member must recuse himself or
45 herself from any vote, discussion, participation or other activity
46 regarding the conflicting issue.

47 (f) The Legislature finds that there are persons willing to
48 serve on planning commissions who may also own interests in
49 businesses who regularly conduct business in front of or with
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planning commission staff. Such persons may have experience
and expertise which would be valuable assets to a planning
commission. For those reasons, notwithstanding any other
provisions in this code to the contrary, any person employed by,
owning an interest in or otherwise associated with a business
that regularly conducts business in front of or with planning
commission staff may also serve as a member of a planning
commission and shall not be in violation of subsection (g),
section five, article two, chapter six-b of this code if the
member recuses himself or herself from any vote, discussion,
participation or other activity regarding the conflicting issue:
Provided, That such members do not constitute a majority of
the members of the planning commission at the same time.

(g) The remaining members of the multicounty planning
commission, regional planning commission or joint planning
commission first selected shall serve respectively for terms of
one year, two years and three years, divided equally or as nearly
equally as possible between these terms. Thereafter, members
shall serve three-year terms. Vacancies shall be filled for the
unexpired term and made in the same manner as original
selections were made.

(h) The members of a multicounty planning commission, a
regional planning commission or a joint planning commission
shall serve without compensation, but shall be reimbursed for
all reasonable and necessary expenses actually incurred in the
performance of their official duties.

(i) Appointments for a multicounty planning commission,
aregional planning commission or a joint planning commission
membership shall be made and confirmed by each governing
body participating in the planning commission.

(j) An individual may serve as a member of a municipal
planning commission, a county planning commission, a
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multicounty planning commission, a regional planning
commission or a joint planning commission, at the same time.

(k) The governing bodies may establish procedures for the
removal of members of the planning commission for inactivity,
neglect of duty or malfeasance. The procedures must contain
provisions requiring that the person to be removed be provided
with a written statement of the reasons for removal and an
opportunity to be heard on the matter.

CHAPTER 177

(H. B. 4651 — By Mr. Speaker, Mr. Kiss)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 3, 2006.]

AN ACT to amend the Code of West Virginia, 1931, as amended, by

adding thereto a new article, designated §18B-11B-1,
§18B-11B-2, §18B-11B-3, §18B-11B-4, §18B-11B-5 and §18B-
11B-6, all relating to continuing the statewide poison center
generally; setting forth legislative findings; providing for the
continuation of the poison center as the West Virginia Poison
Control Center; requiring certification; establishing an advisory
board; providing for an annual report; setting forth certain
responsibilities of the West Virginia Poison Control Center;
setting forth certain powers and responsibilities of the director of
the center; and providing for general immunity for the center and
its employees for actions taken in good faith.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended

by adding thereto a new article, designated § 18B-11B-1, §18B-11B-2,
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§18B-11B-3, §18B-11B-4, §18B-11B-5 and §18B-11B-6, all to read
as follows:

ARTICLE 11B. WEST VIRGINIA POISON CENTER.

§18B-11B-1. Intent.

§18B-11B-2. West Virginia poison center continued; certification.
§18B-11B-3. Advisory Board.

§18B-11B-4. Center responsibilities.

§18B-11B-5. Powers and responsibilities of the director.
§18B-11B-6. Immunity of center and staff.

§18B-11B-1. Intent.

O 00 N O L AW

—
N == O

13
14
15
16
17
18
19
20
21
22

The Legislature hereby finds that the current level of
scientific information regarding the chemicals, hazardous and
noxious substances, biochemical agents, toxic household
products and various combinations of them that lead to human
poisoning with the added risks associated with criminal activity
and clandestine terrorism involving toxic materials and agents
requires the immediate availability of accurate information,
resources and services to assess toxic threats to the public,
prevent human poisoning and assist the general public, the
police, firefighters, public health officials, emergency service
workers, health care providers and other first responding
emergency personnel.

Itis the intent of the Legislature that poison control services
be provided throughout the state on a consistent and prompt
basis by any and all electronic means as well as by a toll free
telephone network in order that illness or death thatmay result
from the exposure of an individual to poisonous substances may
be avoided. The Legislature also finds that the West Virginia
Poison Center located at the Robert C. Byrd Health Sciences
Center, West Virginia University, Charleston Division and
operated by West Virginia University meets these criteria and
is hereby continued as the West Virginia Poison Center.
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23 The Legislature further finds that effective poison control,
24 not only saves lives and protects the public welfare but also
25 reduces emergency medical costs and is considered an essential
26 emergency service.

§18B-11B-2. West Virginia Poison Center continued; certifica-
tion.

1 (a) The West Virginia Poison Center (hereinafter referred
2 toas “the Center”) currently a part of and located at the Robert
3 C. Byrd Health Sciences Center, West Virginia University,
4 Charleston Division and operated by West Virginia University,
5 is hereby continued as a special service under West Virginia
6 University.

7 (b) The center shall be certified by the American Associa-

8 tion of Poison Centers or other similar organization with the

9 same or higher certification standards, and shall have a director
10 who is a board certified toxicologist.

11 (c) The West Virginia Poison Center is exempt from
12 temporary budget hiring freezes that may apply to colleges and
13 universities under the Higher Education Policy Commission.

§18B-11B-3. Advisory Board.

There is hereby created the West Virginia Poison Center
Advisory Board (hereinafter referred to as the board). The
board shall be composed of eight members. The members
include: The Chancellor of the West Virginia Higher Education
Policy Commission or his or her designee; the Secretary of the
Department of Military Affairs and Public Safety or his or her
designee; the Commissioner of the Bureau for Public Health or
his or her designee; the Associate Vice President of West
Virginia University, Health Sciences Center, West Virginia
University, Charleston, West Virginia, who shall be chairman
of the board; the president of the West Virginia Hospital
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Association or his or her designee; two members appointed by
the Director of the Poison Center who shall represent profes-
sional health care organizations in this state with extensive
experience in public health education, research or administra-
tion; and one member appointed by the Director of the Poison
Center to represent the general public. All appointed members
shall serve terms of four years and may be reappointed.
Appointed members of the advisory board shall serve without
compensation, but may be reimbursed for any necessary and
reasonable expenses incurredin attending meetings on the same
basis as members of the Legislature are reimbursed for
expenses.

The board shall provide advice and assistance to the
director of the center in providing services as set out in this
article. The board shall meet not less than two times each year
on the call of the chair. Not later than the first day of July of
each year, the board shall prepare an annual report for the
calendar year for submission to the Governor and the Legisla-
ture. The report shall include an analysis of the activities of the
center and any recommendations for improvement the board
may deem necessary or appropriate.

§18B-11B-4. Center responsibilities.

1
2
3
4
5
6
7
8

9
10

The center shall provide:

(1) Twenty-four hour, seven days a week emergency
telephone management and treatment referral of victims of
poisoning to include determining whether treatment can be
accomplished at the scene of the incident or transport to an
emergency treatment or other facility is required and carrying
out telephone follow-up to families and other individuals to
assure that adequate care is provided;

(2) Emergency telephone treatment recommendations for
all types of poisonings, chemical exposures, drug overdoses and
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11 exposure to weapons of mass destruction. This information
12 shall be provided to medical and nonmedical providers;

13 (3) Telephone follow-up for hospitalized and nonhospital-
14 ized patients to assess progress and recommend additional
15 treatment as necessary;

16 (4) Surveillance of human poison exposures. This includes
17 thoserelated chemicals, drugs, biologicals and weapons of mass
18 destruction; '

19 (5) Community education in poison prevention; and

20 (6) Education in the recognition and management of
21 poisonings for health care providers.

§18B-11B-5. Powers and responsibilities of the director.

1 The Director of the West Virginia Poison Center:

2 (1) Shall ensure that the center is certified by the American
3 Association of Poison Control Centers and remains in good
4 standing with that organization;

5 (2) Is authorized to enter into agreements with other state
6 agencies or departments, with public or private colleges or
7 universities, schools of medicine or hospitals for the use of
8 laboratories, personnel, equipment and other fixtures, facilities
9 or services;

10 (3) May accept federal funds granted by the United States
11 Congress or by executive order of the President of the United
12 States as well as gifts, grants, endowments and donations from
13 individuals and private organizations or foundations for all or
14 any of the functions of the center;

15 (4) Develop and advocate for an annual budget for the
16 center;
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17 (5) Maintain a central office at the current location of the
18 center; and

19 (6) Employ adequate professional and technical employees
20 to meet the requirements of this article.

§18B-11B-6. Immunity of center and staff.

| Neither the director nor any employee of the center staff
2 shall be considered a member of any patient treatment team, or
3 acting in concert with any responsible treating entity, including
4 emergency personnel, hospital or clinic employees, or private
5 medical practitioners of any health care treatment team.

6 The center and its employees are immune from any and all

7 liability arising from the good faith provision of services

8 provided under the provisions of this article. The immunity

9 granted by this section is in addition to any other immunity now
10 existing or granted under any other provision of this code or by
11 common law.

CHAPTER 178

(Com. Sub. for S. B. 511 — By Senators Foster,
McCabe, Harrison, Sprouse and Barnes)

[Passed March 11, 2006; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2006.]

AN ACT to amend and reenact §8-22-19 and §8-22-20 of the Code of
West Virginia, 1931, as amended, all relating to municipal
policemen’s and firemen’s pension and relief funds; allowing
increases for employee contributions; allowing the basis for
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calculating alternative contributions to be modified; and allowing
increases for municipal contributions.

Be it enacted by the Legislature of West Virginia:

That §8-22-19 and §8-22-20 of the Code of West Virginia, 1931,
as amended, be amended and reenacted, all to read as follows:

ARTICLE 22. RETIREMENT BENEFITS GENERALLY; POLICEMEN’S

PENSION AND RELIEF FUND; FIREMEN’S PENSION
AND RELIEF FUND; PENSION PLANS FOR EMPLOY-
EES OF WATERWORKS SYSTEM, SEWERAGE SYSTEM
OR COMBINED WATERWORKS AN