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THURSDAY, FEBRUARY 25, 2016
FORTY-FOURTH DAY

[MR. SPEAKER, MR. ARMSTEAD, IN THE CHAIR]

The House of Delegates met at 11:00 a.m., and was called to order
by the Honorable Tim Armstead, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Wednesday, February
24, 2016, being the first order of business, when the further reading
thereof was dispensed with and the same approved.

Committee Reports

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 10, Creating Unborn Child Protection from
Dismemberment Abortion Act,

And reports the same back with the recommendation that it do
pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4346, Relating to bear hunting and offenses and penalties,

And reports back a committee substitute therefor, with the same
title, as follows:
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Com. Sub. for H. B. 4346 - “A Bill to amend and reenact
§20-2-22a of the Code of West Virginia, 1931, as amended, relating to
bear hunting and offenses and penalties,”

With the recommendation that the committee substitute do pass.

(Note: Due to an error in the Committee report for H. B. 4346, a corrected report
was subsequently reported.)

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4324, Authorizing information sharing by Workforce West
Virginia,

And reports the same back with the recommendation that it do
pass.

Delegate Shott, Chair of the Committee on of the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4279, Relating to disposition of seized firearms,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4279 - ““A Bill to amend and reenact §20-7-8
of the Code of West Virginia, 1931, as amended, relating to
maintenance and disposition of impounded and seized firearms by the
Division of Natural Resources.”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on of the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration:
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H. B. 4463, Permitting the practice of telemedicine,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4463 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §30-3-13a; and to amend said code by adding thereto a new
section, designated §30-14-12d, all relating to the practice of medicine,
permitting the practice of telemedicine; establishing requirements and
exceptions for licensure; providing for establishment of
physician-patient or podiatrist-patient relationship through
telemedicine encounter; establishing certain requirements for physician
or podiatrist using telemedicine technologies to practice medicine or
podiatry; establishing standard of care for telemedicine medical
practice; providing requirements regarding establishment and
maintenance of patient records in use of telemedicine; providing
limitations on prescriptions which may be made in telemedicine
encounters; providing exceptions when in-person physician-patient or
podiatrist-patient relationship is established; allowing rulemaking for
legislative approval by Board of Medicine and Board of Osteopathic
Medicine; and preserving traditional physician-patient and
podiatrist-patient relationships,”

With the recommendation that the committee substitute do pass.

Special Calendar
Third Reading

S.B. 419, Relating to termination of Workers” Compensation Debt
Reduction Act; on third reading, coming up in regular order, was read
a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 184), and there were—yeas 96, nays 3, absent
and not voting 1, with the nays and absent and not voting being as
follows:
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Nays: Manchin, Moore and Sponaugle.
Absent and Not Voting: Ferro.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (S. B. 419) passed.

An amendment to the title of the bill, recommended by the
Committee on Finance, was reported by the Clerk and adopted,
amending the title to read as follows:

S. B. 419 - “A Bill to amend and reenact §4-11A-18 of the Code
of West Virginia, 1931, as amended; to amend and reenact §11-13A-3b
of said code; to amend and reenact §11-13V-4 of said code; to amend
and reenact §11-21-96 of said code; to amend and reenact §23-2C-3 of
said code; and to amend and reenact §29-22A-10d and §29-22A-10e of
said code, all relating to termination of transfers of certain personal
income tax revenues to the Workers” Compensation Debt Reduction
Fund; reestablishing and imposing increased severance tax on
severance of timber effective July 1, 2016; termination of additional
severance taxes on severance of coal, natural gas and timber on and
after July 1, 2016; authorizing earlier termination date; authorizing
redirection of additional severance tax revenues to the General
Revenue Fund for period prior to termination date; delaying transfers
of certain personal income tax revenues to the West Virginia Retiree
Health Benefit Trust Fund; eliminating transfers of certain personal
income tax revenues to the Post-July 1, 2010, Employee Trust Fund;
authorizing redirection of amounts collected from certain surcharges
and assessments on workers’ compensation insurance policies for
periods prior to July 1, 2017; authorizing redirection of amounts
collected from certain deposits of revenues derived from net terminal
income for periods prior to July 1, 2017.”

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 185), and
there were—yeas 99, nays none, absent and not voting 1, with the
absent and not voting being as follows:
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Absent and Not Voting: Ferro.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (S. B.
419) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 2202, Relating to more equitable
disbursement of funds to county boards; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 186), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Ferro and Guthrie.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2202) passed.

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 187), and
there were—yeas 98, nays none, absent and not voting 2, with the
absent and not voting being as follows:

Absent and Not Voting: Ferro and Guthrie.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 2202) takes effect July 1, 2016.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 2897, Young Entrepreneur Reinvestment Act;
on third reading, coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 188), and there were—yeas 97, nays 2, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Fast and Waxman.
Absent and Not Voting: Ferro.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2897) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4009, Letting Our Counties Act Locally Act;
on third reading, coming up in regular order, was, on motion of
Delegate Cowles, postponed one day.

Com. Sub. for H. B. 4171, Relating to the public school calendar;
on third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 189), and there were—yeas 94, nays 5, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Cowles, Espinosa, Howell, Skinner and Upson.
Absent and Not Voting: Ferro.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4171) passed.

On motion of Delegate Espinosa, the title of the bill was amended
to read as follows:
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Com. Sub. for H. B. 4171 - “A Bill to amend and reenact
§18-5-45 of the Code of West Virginia, 1931, as amended, all relating
to primary and secondary school instructional terms; removing the
word “separate” throughout the section as it relates to the number of
instructional days in the school calendar; requiring that the
instructional term for students begin no earlier than August 10 and end
no later than June 10, except for schools operating on a balanced
calendar; removing preparation for opening and closing school from
mandatory list of areas for which remaining noninstructional days may
be designated by county school board; designating one noninstructional
day for teachers as a preparation day; allowing teacher preparation day
to be used for other purposes only at teacher’s discretion; increasing
number of two-hour blocks for faculty senate meetings from four to
six; removing requirement that faculty senate meetings be held once
every forty-five days; permitting accrued minutes to be used for lost
instructional days; designating time frames within which faculty senate
meetings may take place; requiring county boards to first use accrued
minutes for early dismissals and late arrivals and requiring that any
reimagining student instructional days be exhausted prior to using
accrued minutes for lost instructional days.”

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 190), and
there were—yeas 98, nays 1, absent and not voting 1, with the nays and
absent and not voting being as follows:

Nays: Howell.
Absent and Not Voting: Ferro.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4171) takes effect July 1, 2016.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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Com. Sub. for H. B. 4295, Relating to the School Innovation
Zones Act; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 191), and there were—yeas 99, nays none, absent
and not voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Ferro.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4295) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4365, Relating to the certificate of need
process; on third reading, coming up in regular order, was read a third
time.

Delegates Atkinson, Boggs, Campbell, Hartman, Howell, Manchin
and Rohrbach requested to be excused from voting on questions related
to Com. Sub. for H. B. 4365 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegates would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Members from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 192), and there were—yeas 97, nays 1, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Fluharty.

Absent and Not Voting: Ferro and Walters.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4365) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4572, Excepting specialized contract instructors from the
definition of teacher; on third reading, coming up in regular order, was
read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 193), and there were—yeas 96, nays none, absent
and not voting 4, with the absent and not voting being as follows:

Absent and Not Voting: Ferro, McCuskey, Sponaugle and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4572) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4594, Relating to predoctoral psychology internship
qualifications; on third reading, coming up in regular order, was read
a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 194), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Ferro and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4594) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4612, Relating generally to tax increment
financing and economic opportunity development districts; on third
reading, coming up in regular order, was, on motion of Delegate
Cowles, postponed one day.

H. B. 4617, Authorizing legislative rules of the Higher Education
Policy Commission regarding the Underwood-Smith Teacher
Scholarship Program and Nursing Scholarship Program; on third
reading, coming up in regular order, was read a third time.

Delegate Campbell requested to be excused from voting on the
passage of H. B. 4617 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 195), and there were—yeas 98, nays none absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Ferro and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4617) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4651, Relating to professional examination requirements for
hearing-aid dealers and fitters; on third reading, coming up in regular
order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 196), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:
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Absent and Not Voting: Ferro and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4651) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 197), and
there were—yeas 98, nays none, absent and not voting 2, with the
absent and not voting being as follows:

Absent and Not Voting: Ferro and Walters.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4651) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4674, Relating to motor vehicle back-up lamps; on third
reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 198), and there were—yeas 97, nays 1, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Zatezalo.
Absent and Not Voting: Ferro and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4674) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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H. B. 4705, Relating to adding an additional type of West Virginia
source income of nonresident individual; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 199), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Ferro and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4705) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 200), and
there were—yeas 96, nays 1, absent and not voting 3, with the nays and
absent and not voting being as follows:

Nays: Moffatt.
Absent and Not Voting: Ferro, Kelly and Walters.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4705) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Second Reading

H. B. 2494, Creating a provisional plea process in criminal cases;
on second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4014, Preventing the State Board of
Education from implementing common core academic standards and
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assessments; on second reading, coming up in regular order, was read
a second time.

At 1:36 p.m., on motion of Delegate Folk, the House of Delegates
recessed for ten minutes.

Delegates Folk, McGeehan, Butler and Moffatt moved to amend
the bill on page one, following the enacting clause, by striking out the
remainder of the bill and inserting in lieu thereof the following:

“That §18-2E-5 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 2E.HIGH QUALITY EDUCATIONAL PROGRAMS:

§18-2E-5. Process for improving education; education standards;
statewide assessment program; accountability
measures; Office of Education Performance Audits;
school accreditation and school system approval;
intervention to correct low performance.

(a) Legislative findings, purpose and intent. — The Legislature
makes the following findings with respect to the process for improving
education and its purpose and intent in the enactment of this section:

(1) Fheprocess—for Improving education includes four primary
elements, these being:

(A) Standards which set forth the knowledge and skills that
students should know and be able to perform as the result of a thorough
and efficient education that prepares them for the twenty-first century,
including measurable criteria to evaluate student performance and
progress;

(B) Assessments of student performance and progress toward
meeting the standards;
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(C) A system of accountability for continuous improvement
defined by high-quality standards for schools and school systems
articulated by-arutepromulgated-bythestateboard and outlined in
subsection (c) of this section that will build capacity in schools and
districts to meet rigorous outcomes that assure student performance
and progress toward obtaining the knowledge and skills intrinsic to a
high-quality successful education rather than monitoring for
compliance with specific laws and regulations; and

(D) A method for building the capacity and improving the
efficiency of schools and school systems to improve student
performance and progress;

The Constitution of the State of West Virginia, section one, article
twelve thereof, states: ‘“The Legislature shall provide, by general law,
for a thorough and efficient system of free schools.” Furthermore,
section two, article twelve of said Constitution states: ‘The general
supervision of the free schools of the State shall be vested in the West
Virginia board of education which shall perform such duties as may be
prescribed by law.” (Emphasis added). Therefore, because the
Legislature is empowered to identify ‘such duties as may be prescribed
by law’ to the West Virginia Board of Education, it is clearly within
the Legislature’s purview to specify appropriate academic standards
that will provide for a thorough education. (Emphasis added); and

l EEI ot ::3| Ig,lfl'l gl l
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&) (3) In consideration of these findings, the purpose of this section
is to establish a process for improving education that includes the four
primary elements as set forth in subdivision (1) of this subsection to
provide assurances that the high-quality educational standards are, at
a minimum, being met and that a thorough and efficient system of
schools is being provided for all West Virginia public school students
on an equal education opportunity basis. amd

(b) Electronic county and school strategic improvement plans. —
The state board shall promulgate a rule consistent with the provisions
of this section and in accordance with article three-b, chapter
twenty-nine-a of this code establishing an electronic county strategic
improvement plan for each county board and an electronic school
strategic improvement plan for each public school in this state. Each
respective plan shall be for a period of no more than five years and
shall include the mission and goals of the school or school system to
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improve student, school or school system performance and progress,
as applicable. The strategic plan shall be revised annually in each area
in which the school or system is below the standard on the annual
performance measures. The plan shall be revised when required
pursuant to this section to include each annual performance measure
upon which the school or school system fails to meet the standard for
performance and progress, the action to be taken to meet each measure,
a separate time line and a date certain for meeting each measure, a cost
estimate and, when applicable, the assistance to be provided by the
department and other education agencies to improve student, school or
school system performance and progress to meet the annual
performance measure.

The department shall make available to all public schools through
its website or the West Virginia Education Information System an
electronic school strategic improvement plan boilerplate designed for
use by all schools to develop an electronic school strategic
improvement plan which incorporates all required aspects and satisfies
all improvement plan requirements. oftheNo-Chitdteft Behind-Act-

(c) High-quality educationstandardsandefficiency standards. —
In accordance with the provisions of article three-b, chapter
twenty-nine-a of this code, the state board shall adopt and periodically

review and update high-quality educationstandardsforstudent, school
and school system performance and processes in the following areas:

(1) Curriculum;

(2) Digital literacy;

2)(3) Workplace readiness skills;
3)(4) Finance;

&)(5) Transportation;

£5)(6) Special education;
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6)(7) Facilities;
H(8) Administrative practices;
€8)(9) Training of county board members and administrators;
£9)(10) Personnel qualifications;
19)(11) Professional development and evaluation;
1 (12) Student performance, progress and attendance;

12)(13) Professional personnel, including principals and central
office administrators, and service personnel attendance;

43)(14) School and school system performance and progress;
E4H(15) A code of conduct for students and employees; and
15)(16) Indicators of efficiency. and
orAnyotherareasdetermmed-by-the-state-board:-

(d) West Virginia Academic Standards.

(1) For purposes of this subsection, ‘academic standards’ are
concise, written descriptions of what students are expected to know and
be able to do at a specific stage of their education. Academic standards
describe what students should have learned by the end of a course,
grade level, or grade span.

(2) Legislative authority —

Sections one and two, article twelve of the Constitution of the State
of West Virginia impose a duty upon the Legislature to provide, by
general law, for a thorough and efficient system of free schools and the
ability to impose ‘duties as may be prescribed by law’ on the West
Virginia Board of Education.

(3)(A) Effective July 1, 2016, the State Board of Education is
prohibited from implementing Common Core academic standards.
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(B) Effective July 1, 2016, the State Board of Education shall adopt
and implement the following academic standards for public schools:

(i) For academic standards for mathematics, in grades K-12, the
board shall adopt and implement the Mathematics Content Standards
for California Public Schools, adopted by the California State Board of
Education in December, 1997, and the Mathematics Framework for
California Public Schools, adopted by the California State Board of
Education in March, 2005.

(ii) For academic standards in English Language Arts, the board
shall adopt and implement the Massachusetts Curriculum Frameworks,
implemented by the Massachusetts Department of Elementary and
Secondary Education as the mandatory curriculum frameworks for
English language arts in the year 2001, and any associated educational
frameworks or supplementation: Provided, That any English Language
Arts standard related to authors or literary works from the State of
Massachusetts may be substituted with appropriate authors or literary
works from the State of West Virginia.

(C) The academic standards developed pursuant to this section
shall remain in place for a minimum of five academic years after the
date of implementation.

(D) Effective immediately, any proposed changes to academic
content standards for public schools shall comply with section two,
article two-h, chapter eighteen of the code, which, in part, requires a
sixty day written comment period and at least four public hearings in
various locations in the state.

(4) The state board shall withdraw from the Memorandum of
Agreement entered into with the Council of Chief State School
Officers and The National Governors Association for Best Practices
which required the state board to agree that Common Core represents
eighty-five percent of West Virginia’s standards in English Language
Arts and Mathematics and withdraw as a governing state in the Smarter
Balanced Assessment Consortium;
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)(e) Comprehensive statewide student assessment program. —

(1) Effective July 1, 2016, the Smarter Balanced Assessment or

any other assessment based on the Common Core standards may not be
used in West Virginia public schools.

(2) Beginning on July 1, 2016, the State Board of Education shall
establish a Student Assessment Development Committee to develop
and select appropriate statewide assessments to measure student
progress and college and career-readiness, at each grade level from
grades 3 through twelve, in the following subjects:

(A) English Language Arts; and (B) Mathematics.

(3) The committee will be comprised of the following members,
who shall be appointed by the county school boards:
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(A) One representative, who is an academic content specialist,
from each four-year public institution of higher education in this state.

(B) One educator from each public school district in this state.
Each teacher serving on the committee will have the following

qualifications:

(i) The teacher must currently hold a classroom teaching position;
and

(i1) The teacher must have at least ten years of experience.

(C) Two teachers from the five school districts in the state with the
largest student population. Each teacher serving on the committee as
a representative from the largest school districts must have the
following qualifications:

(i) The teacher must currently hold a classroom teaching position;

and

(i1) The teacher must have at least ten years of experience.

(4) Beginning prior to the 2016-2017 school year, the committee
shall review and approve a summative assessment system to assess
student academic progress in grades three, four and five.

(5) Beginning in school year 2016-2017, for federal and state
accountability purposes, the committee shall develop a summative
assessment system for administration to students in grades six through
ten that assesses students in English, reading, writing, and
mathematics. The assessment shall be administered to all public school
students in grades six through ten and early high school grades nine
and ten, to include those students as required by the federal Individuals
with Disabilities Education Act and by Title I of the Elementary and
Secondary Education Act. The summative assessment system must
meet the following requirements:
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(A) The assessment system must document student progress
toward national college and career readiness benchmarks derived from
empirical research and state standards;

(B) The assessment system must be capable of measuring
individual student performance in English, reading, writing, and math;

(C) The assessment system must be available in paper-and-pencil
and computer-based (by 2016-2017) formats; and

(D) The assessment system must be a predictive measure of student
progress toward a national college readiness assessment used by higher
education institutions for admissions purposes.

(6) Beginning with the school year 2016-2017, the committee shall
review and approve a college readiness assessment to be administered
to all students in the eleventh grade for the first time in school year
2016-2017 and subsequent years. The eleventh grade college readiness
assessment shall be administered at least once to each eleventh grade

student and shall meet the following requirements:

(A) The assessment must be a standardized, curriculum-based,
achievement college entrance examination;

(B) The assessment must test student readiness for first-year,
credit-bearing coursework in postsecondary education;

(C) The assessment must test in the areas of English, reading,
writing, and mathematics;

(D) The assessment must have content area benchmarks for
measuring student achievement;

(E) The assessment must be administered throughout the United
States; and

(F) The assessment must be relied upon by institutions of higher
education for admissions.
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(6) Beginning with the school year2016-2017, the committee shall
review and approve career readiness assessments and assessment based
credentials that measure and document foundational workplace skills.
The assessments shall be administered to all public secondary school
students in grades eleven or twelve for the first time in school year
2016-2017 and subsequent years. The assessment-based credential
shall be available to any student that achieves required level on the
required assessments. The assessments shall meet the following

requirements:

(A) The assessments must be a standardized, criterion-referenced,
measure of broadly relevant foundational workplace skills;

(B) The assessments must test and document student readiness for
a wide range of jobs;

(C) The assessments must measure skills in all or any of the
following areas:

(i) Applied mathematics;

(i1) Locating information; or,

(iii) Reading for information.

(D) The assessments must align with research-based skill
requirement profiles for specific industries and occupations;

(E) The assessments must lead to a nationally recognized work
readiness certificate for students that meet the minimum proficiency
requirements on the component assessments; and

(F) The assessments must be available in paper-and-pencil and
computer-based formats.

(6) The state board or committee may not acquire or implement
any assessment instrument or instruments developed to specifically
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alien with the Common Core State Standards including Smarter
Balanced Assessment or Partnership for Assessment of Readiness for
College and Careers (PARCCO).

(7) For any online assessment, the state board shall provide online
assessment preparation to ensure that students have the requisite digital
literacy skills necessary to be successful on the assessment.

(8) The state board shall develop a plan and make
recommendations regarding end of course assessments and student
accountability measures and submit its findings to the Legislative
Oversight Commission on Education and Accountability by December
31, 2016: Provided, That nothing in this section gives the state board
the authority to promulgate rules regarding the content of academic
standards or assessments.

(9) The state board shall develop a policy which outlines
accountability measures for students taking the comprehensive
statewide assessment. Notwithstanding any other provision of law, a
parent’s or guardian’s written request to school officials to excuse his
or her child from any or all parts of the assessments administered
pursuant to this subsection shall be granted: Provided, That no student
whose parent has opted his or her child out of the assessment shall be
disciplined or punished or receive a grade reduction.

(10) Any summative assessment approved by the committee shall
take no more than two percent of a student’s instructional time.

(11) A student may not be required to complete a greater number
of assessments than is required by the Every Student Succeeds Act.

&) (14) The state board may require that student proficiencies be
measured through the West Virginia writing assessment at any grade
levels determined by the state board to be appropriate; and

6) (15) The state board may provide through the—statewide

assessment—program policy other optional testing or assessment
instruments applicable to grade levels kindergarten through eight and
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grade eleven which may be used by each school to promote student
achievement. The state board annually shall publish and make
available, electronically or otherwise, to school curriculum teams and
teacher collaborative processes the optional testing and assessment
instruments.

ey (f) State annual performance measures for school and school
system accreditation. —

The state board shall promulgate a rule in accordance with the
provisions of article three-b, chapter twenty-nine-a of this code that
establishes a system to assess and weigh annual performance measures
for state accreditation of schools and school systems. The state board
also may establish performance incentives for schools and school
systems as part of the state accreditation system. On or before
December 1, 2013, the state board shall report to the Governor and to
the Legislative Oversight Commission on Education Accountability the
proposed rule for establishing the measures and incentives of
accreditation and the estimated cost therefore, if any. Thereafter, the
state board shall provide an annual report to the Governor and to the
Legislative Oversight Commission on Education Accountability on the
impact and effectiveness of the accreditation system. The rule for
school and school system accreditation proposed by the board may
include, but is not limited to, the following measures:

(1) Student proficiency in English and language arts, math, science
and other subjects determined by the board;

(2) Graduation and attendance rate;
(3) Students taking and passing AP tests;
(4) Students completing a career and technical education class;

(5) Closing achievement gaps within subgroups of a school’s
student population; and

(6) Students scoring at or above average attainment on SAT or
ACT tests.
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B (g) Indicators of efficiency. — In accordance with the provisions
of article three-b, chapter twenty-nine-a of this code, the state board
shall adopt by rule and periodically review and update indicators of
efficiency for use by the appropriate divisions within the department
to ensure efficient management and use of resources in the public
schools in the following areas:

(1) Curriculum delivery including, but not limited to, the use of
distance learning;

(2) Transportation;

(3) Facilities;

(4) Administrative practices;
(5) Personnel;

(6) Use of regional educational service agency programs and
services, including programs and services that may be established by
their assigned regional educational service agency or other regional
services that may be initiated between and among participating county
boards; and

(7) Any other indicators as determined by the state board.

tg)(h) Assessment and accountability of school and school system
performance and processes. — In accordance with the provisions of
article three-b, chapter twenty-nine-a of this code, the state board shall
establish by rule a system of education performance audits which
measures the quality of education and the preparation of students based
on the annual measures of student, school and school system
performance and progress. The system of education performance audits
shall provide information to the state board, the Legislature and the
Governor, upon which they may determine whether a thorough and
efficient system of schools is being provided. The system of education
performance audits shall include:
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(1) The assessment of student, school and school system
performance and progress based on the annual measures established
pursuant to subsection tey (f) of this section;

(2) The evaluation of records, reports and other information
collected by the Office of Education Performance Audits upon which
the quality of education and compliance with statutes, policies and
standards may be determined;

(3) The review of school and school system electronic strategic
improvement plans; and

(4) The on-site review of the processes in place in schools and
school systems to enable school and school system performance and
progress and compliance with the standards.

(i) Uses of school and school system assessment information. —
The state board shall use information from the system of education
performance audits to assist it in ensuring that a thorough and efficient
system of schools is being provided and to improve student, school and
school system performance and progress. Information from the system
of education performance audits further shall be used by the state board
for these purposes, including, but not limited to, the following:

(1) Determining school accreditation and school system approval
status;

(2) Holding schools and school systems accountable for the
efficient use of existing resources to meet or exceed the standards; and

(3) Targeting additional resources when necessary to improve
performance and progress.

The state board shall make accreditation information available to
the Legislature, the Governor, the general public and to any individual
who requests the information, subject to the provisions of any act or
rule restricting the release of information.
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() Early detection and intervention programs. — Based on the
assessment of student, school and school system performance and
progress, the state board shall establish early detection and intervention
programs using the available resources of the Department of
Education, the regional educational service agencies, the Center for
Professional Development and the Principals Academy, or other
resources as appropriate, to assist underachieving schools and school
systems to improve performance before conditions become so grave as
to warrant more substantive state intervention. Assistance shall include,
but is not limited to, providing additional technical assistance and
programmatic, professional staff development, providing monetary,
staffing and other resources where appropriate.

9(k) Office of Education Performance Audits. —

(1) To assist the state board in the operation of a system of
education performance audits, the state board shall establish an Office
of Education Performance Audits consistent with the provisions of this
section. The Office of Education Performance Audits shall be operated
under the direction of the state board independently of the functions
and supervision of the state Department of Education and state
superintendent. The Office of Education Performance Audits shall
report directly to and be responsible to the state board in carrying out
its duties under the provisions of this section.

(2) The office shall be headed by a director who shall be appointed
by the state board and who serves at the will and pleasure of the state
board. The annual salary of the director shall be set by the state board
and may not exceed eighty percent of the salary of the state
superintendent of Schools.

(3) The state board shall organize and sufficiently staff the office
to fulfill the duties assigned to it by law and by the state board.
Employees of the state Department of Education who are transferred
to the Office of Education Performance Audits shall retain their
benefits and seniority status with the Department of Education.
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(4) Under the direction of the state board, the Office of Education
Performance Audits shall receive from the West Virginia education
information system staff research and analysis data on the performance
and progress of students, schools and school systems, and shall receive
assistance, as determined by the state board, from staff at the state
Department of Education, the regional education service agencies, the
Center for Professional Development, the Principals Academy and the
School Building Authority to carry out the duties assigned to the office.

(5) In addition to other duties which may be assigned to it by the
state board or by statute, the Office of Education Performance Audits
also shall:

(A) Assure that all statewide assessments of student performance
used as annual performance measures are secure as required in section
one-a of this article;

(B) Administer all accountability measures as assigned by the state
board, including, but not limited to, the following:

(i) Processes for the accreditation of schools and the approval of
school systems; and

(ii)) Recommendations to the state board on appropriate action,
including, but not limited to, accreditation and approval action;

(C) Determine, in conjunction with the assessment and
accountability processes, what capacity may be needed by schools and
school systems to meet the standards established by the state board and
recommend to the state board plans to establish those needed
capacities;

(D) Determine, in conjunction with the assessment and
accountability processes, whether statewide system deficiencies exist
in the capacity of schools and school systems to meet the standards
established by the state board, including the identification of trends and
the need for continuing improvements in education, and report those
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deficiencies and trends to the state board; (E) Determine, in
conjunction with the assessment and accountability processes, staff
development needs of schools and school systems to meet the
standards established by the state board and make recommendations to
the state board, the Center for Professional Development, the regional
educational service agencies, the Higher Education Policy Commission
and the county boards;

(F) Identify,in conjunction with the assessment and accountability
processes, school systems and best practices that improve student,
school and school system performance and communicate those to the
state board for promoting the use of best practices. The state board
shall provide information on best practices to county school systems;
and

(G) Develop reporting formats, such as check lists, which shall be
used by the appropriate administrative personnel in schools and school
systems to document compliance with applicable laws, policies and
process standards as considered appropriate and approved by the state
board, which may include, but is not limited to, the following:

(1) The use of a policy for the evaluation of all school personnel
that meets the requirements of sections twelve and twelve-a, article
two, chapter eighteen-a of this code;

(i) The participation of students in appropriate physical
assessments as determined by the state board, which assessment may
not be used as a part of the assessment and accountability system;

(iii) The appropriate licensure of school personnel; and
(iv) The appropriate provision of multicultural activities.

Information contained in the reporting formats is subject to
examination during an on-site review to determine compliance with
laws, policies and standards. Intentional and grossly negligent
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reporting of false information are grounds for dismissal of any
employee.

() On-site reviews. —

(1) The system of education performance audits shall include
on-site reviews of schools and school systems which shall be
conducted only at the specific direction of the state board upon its
determination that circumstances exist that warrant an on-site review.
Any discussion by the state board of schools to be subject to an on-site
review or dates for which on-site reviews will be conducted may be
held in executive session and is not subject to the provisions of article
nine-a, chapter six of this code relating to open governmental
proceedings. An on-site review shall be conducted by the Office of
Education Performance Audits of a school or school system for the
purpose of making recommendations to the school and school system,
as appropriate, and to the state board on such measures as it considers
necessary. The investigation may include, but is not limited to, the
following:

(A) Verifying data reported by the school or county board;

(B) Examining compliance with the laws and policies affecting
student, school and school system performance and progress;

(C) Evaluating the effectiveness and implementation status of
school and school system electronic strategic improvement plans;

(D) Investigating official complaints submitted to the state board
that allege serious impairments in the quality of education in schools
or school systems;

(E) Investigating official complaints submitted to the state board
that allege that a school or county board is in violation of policies or
laws under which schools and county boards operate; and

(F) Determining and reporting whether required reviews and
inspections have been conducted by the appropriate agencies,
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including, but not limited to, the State Fire Marshal, the Health
Department, the School Building Authority and the responsible
divisions within the Department of Education, and whether noted
deficiencies have been or are in the process of being corrected.

(2) The Director of the Office of Education Performance Audits
shall notify the county superintendent of schools five school days prior
to commencing an on-site review of the county school system and shall
notify both the county superintendent and the principal five school
days before commencing an on-site review of an individual school:
Provided, That the state board may direct the Office of Education
Performance Audits to conduct an unannounced on-site review of a
school or school system if the state board believes circumstances
warrant an unannounced on-site review.

(3) The Office of Education Performance Audits shall conduct
on-site reviews which are limited in scope to specific areas in which
performance and progress are persistently below standard as
determined by the state board unless specifically directed by the state
board to conduct a review which covers additional areas.

(4) The Office of Education Performance Audits shall reimburse
a county board for the costs of substitutes required to replace county
board employees who serve on a review team.

(5) At the conclusion of an on-site review of a school system, the
director and team leaders shall hold an exit conference with the
superintendent and shall provide an opportunity for principals to be
present for at least the portion of the conference pertaining to their
respective schools. In the case of an on-site review of a school, the exit
conference shall be held with the principal and curriculum team of the
school and the superintendent shall be provided the opportunity to be
present. The purpose of the exit conference is to review the initial
findings of the on-site review, clarify and correct any inaccuracies and
allow the opportunity for dialogue between the reviewers and the
school or school system to promote a better understanding of the
findings.



1360 JOURNAL OF THE [FEBRUARY 25

(6) The Office of Education Performance Audits shall report the
findings of an on-site review to the county superintendent and the
principals whose schools were reviewed within thirty days following
the conclusion of the on-site review. The Office of Education
Performance Audits shall report the findings of the on-site review to
the state board within forty-five days after the conclusion of the on-site
review. A school or county that believes one or more findings of a
review are clearly inaccurate, incomplete or misleading, misrepresent
or fail to reflect the true quality of education in the school or county or
address issues unrelated to the health, safety and welfare of students
and the quality of education, may appeal to the state board for removal
of the findings. The state board shall establish a process for it to
receive, review and act upon the appeals. The state board shall report
to the Legislative Oversight Commission on Education Accountability
during its July interim meetings, or as soon thereafter as practical, on
each appeal during the preceding school year.

(7) The Legislature finds that the accountability and oversight of
some activities and programmatic areas in the public schools are
controlled through other mechanisms and agencies and that additional
accountability and oversight may be unnecessary, counterproductive
and impair necessary resources for teaching and learning. Therefore,
the Office of Education Performance Audits may rely on other
agencies and mechanisms in its review of schools and school systems.

 (m) School accreditation. —

(1) The state board shall establish levels of accreditation to be
assigned to schools. The establishment of levels of accreditation and
the levels shall be subject to the following:

(A) Thelevels will be designed to demonstrate school performance
in all the areas outlined in this section and also those established by the
state board;

(B) The state board shall promulgate legislative rules in
accordance with the provisions of article three-b, chapter twenty-nine-a
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of this code to establish the performance and standards required for a
school to be assigned a particular level of accreditation; and

(C) The state board will establish the levels of accreditation in such
a manner as to minimize the number of systems of school recognition,
both state and federal, that are employed to recognize and accredit
schools.

(2) The state board annually shall review the information from the
system of education performance audits submitted for each school and
shall issue to every school a level of accreditation as designated and
determined by the state board.

(3) The state board, in its exercise of general supervision of the
schools and school systems of West Virginia, may exercise any or all
of the following powers and actions:

(A) To require a school to revise its electronic strategic plan;

(B) To define extraordinary circumstances under which the state
board may intervene directly or indirectly in the operation of a school;

(C) To appoint monitors to work with the principal and staff of a
school where extraordinary circumstances are found to exist, and to
appoint monitors to assist the school principal after intervention in the
operation of a school is completed;

(D) To direct a county board to target resources to assist a school
where extraordinary circumstances are found to exist;

(E) To intervene directly in the operation of a school and declare
the position of principal vacant and assign a principal for the school
who will serve at the will and pleasure of the state board. If the
principal who was removed elects not to remain an employee of the
county board, then the principal assigned by the state board shall be
paid by the county board. If the principal who was removed elects to
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remain an employee of the county board, then the following procedure
applies:

(i) The principal assigned by the state board shall be paid by the
state board until the next school term, at which time the principal
assigned by the state board shall be paid by the county board;

(i) The principal who was removed is eligible for all positions in
the county, including teaching positions, for which the principal is
certified, by either being placed on the transfer list in accordance with
section seven, article two, chapter eighteen-a of this code, or by being
placed on the preferred recall list in accordance with section seven-a,
article four, chapter eighteen-a of this code; and

(iii) The principal who was removed shall be paid by the county
board and may be assigned to administrative duties, without the county
board being required to post that position until the end of the school
term; and

(F) Other powers and actions the state board determines necessary
to fulfill its duties of general supervision of the schools and school
systems of West Virginia.

(4) The county board may take no action nor refuse any action if
the effect would be to impair further the school in which the state
board has intervened.

fm)(n) School system approval. — The state board annually shall
review the information submitted for each school system from the
system of education performance audits and issue one of the following
approval levels to each county board: Full approval, temporary
approval, conditional approval or nonapproval.

(1) Full approval shall be given to a county board whose schools
have all been given full, temporary or conditional accreditation status
and which does not have any deficiencies which would endanger
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student health or safety or other extraordinary circumstances as defined
by the state board. A fully approved school system in which other
deficiencies are discovered shall remain on full accreditation status for
the remainder of the approval period and shall have an opportunity to
correct those deficiencies, notwithstanding other provisions of this
subsection.

(2) Temporary approval shall be given to a county board whose
education system is below the level required for full approval.
Whenever a county board is given temporary approval status, the
county board shall revise its electronic county strategic improvement
plan in accordance with subsection (b) of this section to increase the
performance and progress of the school system to a full approval status
level. The revised plan shall be submitted to the state board for
approval.

(3) Conditional approval shall be given to a county board whose
education system is below the level required for full approval, but
whose electronic county strategic improvement plan meets the
following criteria:

(A) The plan has been revised in accordance with subsection (b) of
this section;

(B) The plan has been approved by the state board; and

(C) The county board is meeting the objectives and time line
specified in the revised plan.

(4) Nonapproval status shall be given to a county board which fails
to submit and gain approval for its electronic county strategic
improvement plan or revised electronic county strategic improvement
plan within a reasonable time period as defined by the state board or
which fails to meet the objectives and time line of its revised electronic
county strategic improvement plan or fails to achieve full approval by
the date specified in the revised plan.
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(A) The state board shall establish and adopt additional standards
to identify school systems in which the program may be nonapproved
and the state board may issue nonapproval status whenever
extraordinary circumstances exist as defined by the state board.

(B) Whenever a county board has more than a casual deficit, as
defined in section one, article one of this chapter, the county board
shall submit a plan to the state board specifying the county board’s
strategy for eliminating the casual deficit. The state board either shall
approve or reject the plan. If the plan is rejected, the state board shall
communicate to the county board the reason or reasons for the
rejection of the plan. The county board may resubmit the plan any
number of times. However, any county board that fails to submit a plan
and gain approval for the plan from the state board before the end of
the fiscal year after a deficit greater than a casual deficit occurred or
any county board which, in the opinion of the state board, fails to
comply with an approved plan may be designated as having
nonapproval status.

(C) Whenever nonapproval status is given to a school system, the
state board shall declare a state of emergency in the school system and
shall appoint a team of improvement consultants to make
recommendations within sixty days of appointment for correcting the
emergency. When the state board approves the recommendations, they
shall be communicated to the county board. If progress in correcting
the emergency, as determined by the state board, is not made within six
months from the time the county board receives the recommendations,
the state board shall intervene in the operation of the school system to
cause improvements to be made that will provide assurances that a
thorough and efficient system of schools will be provided. This
intervention may include, but is not limited to, the following:

(i) Limiting the authority of the county superintendent and county
board as to the expenditure of funds, the employment and dismissal of
personnel, the establishment and operation of the school calendar, the
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establishment of instructional programs and rules and any other areas
designated by the state board by rule, which may include delegating
decision-making authority regarding these matters to the state
superintendent;

(i) Declaring that the office of the county superintendent is
vacant;

(iii) Declaring that the positions of personnel who serve at the will
and pleasure of the county superintendent as provided in section one,
article two, chapter eighteen-a of this code, are vacant, subject to
application and reemployment;

(iv) Delegating to the state superintendent both the authority to
conduct hearings on personnel matters and school closure or
consolidation matters and, subsequently, to render the resulting
decisions and the authority to appoint a designee for the limited
purpose of conducting hearings while reserving to the state
superintendent the authority to render the resulting decisions;

(v) Functioning in lieu of the county board of education in a
transfer, sale, purchase or other transaction regarding real property; and

(vi) Taking any direct action necessary to correct the emergency
including, but not limited to, the following:

(I) Delegating to the state superintendent the authority to replace
administrators and principals in low performing schools and to transfer
them into alternate professional positions within the county at his or
her discretion; and

(II) Delegating to the state superintendent the authority to fill
positions of administrators and principals with individuals determined
by the state superintendent to be the most qualified for the positions.
Any authority related to intervention in the operation of a county board
granted under this paragraph is not subject to the provisions of article
four, chapter eighteen-a of this code.
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fm)(0) Notwithstanding any other provision of this section, the state
board may intervene immediately in the operation of the county school
system with all the powers, duties and responsibilities contained in
subsection tm)-(n) of this section, if the state board finds the following:

(1) That the conditions precedent to intervention exist as provided
in this section; and that delaying intervention for any period of time
would not be in the best interests of the students of the county school
system; or

(2) Thatthe conditions precedent to intervention exist as provided
in this section and that the state board had previously intervened in the
operation of the same school system and had concluded that
intervention within the preceding five years.

o)(p) Capacity. — The process for improving education includes
a process for targeting resources strategically to improve the teaching
and learning process. Development of electronic school and school
system strategic improvement plans, pursuant to subsection (b) of this
section, is intended, in part, to provide mechanisms to target resources
strategically to the teaching and learning process to improve student,
school and school system performance. When deficiencies are detected
through the assessment and accountability processes, the revision and
approval of school and school system electronic strategic improvement
plans shall ensure that schools and school systems are efficiently using
existing resources to correct the deficiencies. When the state board
determines that schools and school systems do not have the capacity to
correct deficiencies, When the state board determines that schools and
school systems do not have the capacity to correct deficiencies, the
state board shall take one or more of the following actions:

(1) Work with the county board to develop or secure the resources
necessary to increase the capacity of schools and school systems to
meet the standards and, when necessary, seek additional resources in
consultation with the Legislature and the Governor;
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(2) Recommend to the appropriate body including, but not limited
to, the Legislature, county boards, schools and communities methods
for targeting resources strategically to eliminate deficiencies identified
in the assessment and accountability processes. When making
determinations on recommendations, the state board shall include, but
is not limited to, the following methods:

(A) Examining reports and electronic strategic improvement plans
regarding the performance and progress of students, schools and school
systems relative to the standards and identifying the areas in which
improvement is needed;

(B) Determining the areas of weakness and of ineffectiveness that
appear to have contributed to the substandard performance and
progress of students or the deficiencies of the school or school system
and requiring the school or school system to work collaboratively with
the West Virginia Department of Education State System of Support
to correct the deficiencies;

(C) Determining the areas of strength that appear to have
contributed to exceptional student, school and school system
performance and progress and promoting their emulation throughout
the system;

(D) Requesting technical assistance from the School Building
Authority in assessing or designing comprehensive educational
facilities plans;

(E) Recommending priority funding from the School Building
Authority based on identified needs;

(F) Requesting special staff development programs from the
Center for Professional Development, the Principals Academy, higher
education, regional educational service agencies and county boards
based on identified needs;
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(G) Submitting requests to the Legislature for appropriations to
meet the identified needs for improving education;

(H) Directing county boards to target their funds strategically
toward alleviating deficiencies;

(I) Ensuring that the need for facilities in counties with increased
enrollment are appropriately reflected and recommended for funding;

(J) Ensuring that the appropriate person or entity is held
accountable for eliminating deficiencies; and

(K) Ensuring that the needed capacity is available from the state
and local level to assist the school or school system in achieving the
standards and alleviating the deficiencies.

(p) Building leadership capacity. — To help build the governance
and leadership capacity of a county board during an intervention in the
operation of its school system by the state board, and to help assure
sustained success following return of control to the county board, the
state board shall require the county board to establish goals and action
plans, subject to approval of the state board, to improve performance
sufficiently to end the intervention within a period of not more than
five years. The state superintendent shall maintain oversight and
provide assistance and feedback to the county board on development
and implementation of the goals and action plans. At a minimum, the
goals and action plans shall include:

(A) An analysis of the training and development activities needed
by the county board and leadership of the school system and schools
for effective governance and school improvement;

(B) Support for the training and development activities identified
which may include those made available through the state
superintendent, regional education service agencies, Center for
Professional Development, West Virginia School Board Association,
Office of Education Performance Audits, West Virginia Education
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Information System and other sources identified in the goals and action
plans. Attendance at these activities included in the goals and action
plans is mandatory as specified in the goals and action plans; and

(C) Active involvement by the county board in the improvement
process, working in tandem with the county superintendent to gather,
analyze and interpret data, write time-specific goals to correct
deficiencies, prepare and implement action plans and allocate or
request from the State Board of Education the resources, including
board development training and coaching, necessary to achieve
approved goals and action plans and sustain system and school
improvement.

At least once each year during the period of intervention, the
Office of Education Performance Audits shall assess the readiness of
the county board to accept the return of control of the system or school
from the state board and sustain the improvements, and shall make a
report and recommendations to the state board supported by
documented evidence of the progress made on the goals and action
plans. The state board may end the intervention or return any portion
of control of the operations of the school system or school that was
previously removed at its sole determination. If the state board
determines at the fifth annual assessment that the county board is still
not ready to accept return of control by the state board and sustain the
improvements, the state board shall hold a public hearing in the
affected county at which the attendance by all members of the county
board is requested so that the reasons for continued intervention and
the concerns of the citizens of the county may be heard. The state
board may continue the intervention only after it holds the public
hearing and may require revision of the goals and action plans.

Following the termination of an intervention in the operation of a
school system and return of full control by the state board, the support
for governance education and development shall continue as needed for
up to three years. If at any time within this three years, the state board
determines that intervention in the operation of the school system is
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again necessary, the state board shall again hold a public hearing in the
affected county so that the reasons for the intervention and the
concerns of the citizens of the county may be heard.”

Delegate Moye was addressing the House and Delegate Moffatt
arose to a point of order relating to the content of Delegate Moye’s
remarks.

To this point, the Speaker ruled that the Gentleman had not
transgressed the Rules of the House.

Delegate Campbell was addressing the House and Delegate Frich
arose to a point of order related to House Rule 137a. To this point, the
Speaker ruled the Gentlelady had not transgressed the Rules of the
House.

On the adoption of the amendment, Delegate Campbell demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
201), and there were, including 2 paired —yeas 35, nays 62, absent and
not voting 3, with the paired, absent and not voting and paired being as
follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: J. Nelson Nay:  Skinner

Yeas: Atkinson, Azinger, Blair, Border, Butler, Faircloth, Fast,
Fluharty, Folk, Frich, Gearheart, Hamrick, Householder, Howell, Ihle,
Kurcaba, Lane, McGeehan, Miller, Moffatt, Overington, R. Phillips,
Reynolds, Rohrbach, R. Smith, Sobonya, Storch, Summers, Trecost,
Upson, Waxman, Weld, B. White and Zatezalo.

Absent and Not Voting: Ferro, Kelly and Morgan.
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So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

Delegate Butler moved to amend the bill on page five, section five,
line eighty-eight, after the word “schools” and the quotation mark, by
inserting “to prescribe by law the duties of the state board of education
in the general supervision of free public schools, to prescribe by law
the powers and duties of the superintendent of education and to”.

On page five, section five, line ninety-nine, after the word
“standards” and the period, by inserting a new subdivision as follows:

“The Legislature hereby establishes an Academic Standards
Evaluation Panel. The Senate President shall appoint two subject
matter experts, one in mathematics and one in English Language Arts,
and the Speaker of the House shall appoint two subject matter experts,
one in mathematics and one in English Language Arts. The Committee
on Academic Standards shall:

(A) Using the West Virginia College — and — Career — Readiness
Standards for English Language Arts and Mathematics as a framework,
review and revise the standards, including additions, deletions, and
edits based upon empirical research and data to ensure grade-level
alignment to the standards of states with a proven track record of
consistent high-performing student achievement in English Language
Arts on the National Assessment of Educational Progress and in
Mathematics, on both the National Assessment of Educational Progress
and Trends in Math and Science Study international Assessment.

(B) Remove Common Core strategies that require instructional
methods.

(C) The Panel recommended revisions shall be completed by
October 1, 2016.”

And,
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On page five, section five, line ninety-nine, after the word
“standards” and the period, by inserting a new subsection to read as
follows:

“The state board of education shall adopt and implement the
standards in a manner that minimizes classroom interruptions on or
before the 2017-2018 school year.”

On the adoption of the amendment, Delegate Butler demanded the
yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
202), and there were, including 2 paired —yeas 54, nays 42, absent and
not voting 4, with the paired 2, nays, absent and not voting and paired
being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: J. Nelson Nay:  Skinner

Nays: Ambler, Bates, Blackwell, Boggs, Byrd, Campbell,
Canterbury, Caputo, Cooper, Cowles, Duke, Eldridge, A. Evans, D.
Evans, Fleischauer, Fluharty, Guthrie, Hamilton, Hanshaw, Hartman,
Hicks, Hornbuckle, Longstreth, Lynch, Manchin, Marcum, Miley,
Moye, Perdue, Perry, Pethtel, Pushkin, Reynolds, Romine, Rowan,
Rowe, Shaffer, P. Smith, Sponaugle, Trecost and P. White.

Absent and Not Voting: Ferro, Moore, Morgan and Phillips.

So, a majority of the members present and voting having voted in
the affirmative, the amendment was adopted.

On motion of Delegate Butler, the bill was amended on page six,
section five, line one hundred five, after the word “board”, by striking
out the words “after the effective date of this subsection”.
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On motion of Delegate Hamrick, the bill was amended on page
nine, section five, line two hundred, after the word “be”, by striking out
the rest of the sentence and inserting in lieu thereof the following:

“disciplined, punished, or receive a grade reduction: Provided
further, That no student shall be refused a Promise Scholarship, placed
in remedial courses, or refused admission to a West Virginia institution
of higher education, based upon the choice of the parent to opt the
student out.”

On motion of Delegate Hamrick, the bill was then amended on
page seven, section five, line one hundred forty-nine, after the word
“writing”, by inserting the words “science” and a comma.

And,

On page eight, section five, line one hundred sixty-two, after the
word “writing”, by inserting the word “science” and a comma.

On motion of Delegate Waxman, the bill was amended on page
seven, section five, line one hundred thirty-nine, after the word “and”,
by inserting the words “once in”.

And,

On page seven, section five, line one hundred forty-one, after the
word “and”, by striking out the words “early high school grades nine
and ten” and inserting in lieu thereof the words “once in high school”.

Delegate Waxman moved to amend the bill on page nine, section
five, line two hundred one, after the word “than”, by striking out the
word “two” and inserting in lieu thereof the word “one”.

On the adoption of the amendment, Delegate Waxman demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
203), and there were, including 2 paired —yeas 34, nays 63, absent and
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not voting 3, paired 2, with the yeas and absent and not voting and
paired being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: J. Nelson Nay: Perdue

Yeas: Atkinson, Azinger, Blair, Butler, Cadle, Deem, Faircloth,
Fast, Folk, Frich, Gearheart, Hamrick, Householder, Howell, Ihle,
Kessinger, Kurcaba, Lane, McCuskey, McGeehan, Miller, Moffatt,
O’Neal, Overington, Phillips, R. Smith, Sobonya, Summers, Trecost,
Upson, Waxman, B. White and Mr. Speaker (Mr. Armstead).

Absent and Not Voting: Ferro, Morgan and Sponaugle.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

An amendment to the bill, recommended by Delegate Moffatt, was
reported by the Clerk.

Whereupon,

Unanimous consent having been obtained the amendment was
reformed as follows:

“The state board shall not implement the ‘Next Generation Content
Standards and Objectives for Science in West Virginia Schools’ that
are to become effective July 1, 2016 and leave in place current science
standards through June 30, 2017.”

Delegate Deem was addressing the House and Delegate Skinner
arose to a point of order relating to the content of Delegate Deem’s
remarks.

To this point, the Speaker asked the Gentleman to confine his
remarks to the merits of the bill.
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Delegate Caputo moved that the amendment be tabled.

On this motion, Delegate Caputo demanded the yeas and nays,
which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
204), and there were—yeas 15, nays 80, absent and not voting 5, with
the yeas and absent and not voting being as follows:

Yeas: Bates, Caputo, Fleischauer, Guthrie, Hartman, Hornbuckle,
Longstreth, Miley, Moore, Perdue, Pushkin, Rodighiero, Shaffer,
Sponaugle and P. White.

Absent and Not Voting: Duke, Ferro, Morgan, J. Nelson and
Phillips.

So, a majority of the members present and voting not having voted
in the affirmative, the motion was rejected.

Delegate Marcum moved the previous question then subsequently
withdrew the motion.

On the adoption of the amendment, Delegate Moffatt demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
205), and there were, including 2 paired — yeas 57, nays 40, absent
and not voting 3, with the paired and nays and absent and not voting
being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: J. Nelson Nay:  Skinner

Nays: Ambler, Bates, Boggs, Byrd, Campbell, Canterbury, Caputo,
Cooper, D. Evans, Flanigan, Fleischauer, Fluharty, Guthrie, Hanshaw,
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Hartman, Hicks, Hornbuckle, Longstreth, Lynch, Manchin, Marcum,
Miley, Moore, Moye, E. Nelson, Perdue, Perry, Pethtel, Pushkin,
Rodighiero, Rowan, Rowe, Shaffer, Sponaugle, Statler, Wagner,
Walters, Westfall and P. White.

Absent and Not Voting: Duke, Ferro and Morgan.

So, a majority of the members present and voting having voted in
the affirmative, the amendment was adopted.

On motion of Delegate Kurcaba, the bill was amended on page
five, section five, beginning with line ninety-four, after the number
three and the parenthesis, by striking out the paragraph in its entirety
and inserting in lieu thereof:

“While recognizing that on December 15, 2015, the state board
adopted what it represented were academic standards no longer aligned
with Common Core State Standards and renamed them ‘West Virginia
College — and — Career — Readiness Standards for English Language
Arts (Policy 2520.1A)° and ‘West Virginia College — and — Career —
Readiness Standards for Mathematics (Policy 2520.1B’).”

On motion of Delegate Ambler, the bill was amended on page six,
section five, line one hundred nine, by striking out subsection (B) in its
entirety and relettering the remaining subsections.

There being no further amendments, the bill was then ordered to
engrossment and third reading.

Com. Sub. for H. B. 4201, Increasing the criminal penalties for
participating in an animal fighting venture; on second reading, coming
up in regular order, was read a second time.

On motion of Delegate Perdue, the bill was amended on page two,
section nineteen-a, line four, following the word “animal”, by replacing
the period with a colon, and adding the following proviso:
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“Provided, however, That this does not include poultry owners who
raise their fowl for breeding for the purpose of production of free range
poultry, egg production or exhibition.” The bill was then ordered to
engrossment and third reading.

H. B. 4334, Clarifying the requirements for a license to practice as
an advanced practice registered nurse and to expand the prescriptive
authority that may be granted to advanced practice registered nurses;
on second reading, coming up in regular order, was, on motion of
Delegate Cowles, postponed one day.

H. B. 4351, Transferring the Cedar Lakes Camp and Conference
Center from the West Virginia Board of Education to the Department
of Agriculture; on second reading, coming up in regular order, was
read a second time.

An amendment, recommended by the Committee on Education,
was reported by the Clerk and adopted, amending the bill on page one,
section sixteen-b, line eight, after the word “benefits” and the period,
by inserting the following:

“All employees shall become will and pleasure employees in
accordance with section four, article six, chapter twenty-nine of the
Code of West Virginia, and are exempt from coverage by classified
service.”

The bill was then ordered to engrossment and third reading.

H. B. 4358, Relating to out of state physicians and surgeons
traveling with sports teams within this state; on second reading,
coming up in regular order, was read a second time.

An amendment, recommended by the Committee on the Judiciary,
was reported by the Clerk and adopted, amending the bill on page two,
section eight-a, line one, after the word “practice”, by striking out the
word “or”.
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The bill was then ordered to engrossment and third reading.

Com. Sub. for H. B. 4433, Allowing an adjustment to gross
income for calculating the personal income tax liability of certain
retirees; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4487, Relating to state retirement systems; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4519, Allowing certain municipalities to elect
to participate in the West Virginia Municipal Police Officers and
Firefighters Retirement System; on second reading, coming up in
regular order, was read a second time and ordered to engrossment and
third reading.

H. B. 4558, Relating to victim notification and designation of
additional individuals to receive notice of an offender’s release; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4607, Adding violations of law upon which
apublic servant’s retirement plan may be forfeited; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

Com. Sub. for H. B. 4636, Increasing the penalties for violating
the Whistle-blower Law; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

H. B. 4652, Relating to the creation of an intermediate contractor’s
license; on second reading, coming up in regular order, was read a
second time.
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An amendment, recommended by the Committee on Government
Organization, was reported by the Clerk and adopted, amending the bill
on page one, section three, line eight, after the words “undertaking is”,
by striking out the dollar amount “$2,500” and inserting in lieu thereof
the dollar amount “5,000”.

And,

On page two, section three, line thirty-seven after the words
“undertaking is”, by striking out “$10,000” and inserting in lieu thereof
“$15,000”.

The bill was then ordered to engrossment and third reading.

H. B. 4706, Relating to county board regional meetings; on second
reading, coming up in regular order, was, on motion of Delegate
Cowles, postponed one day.

First Reading

The following bills on first reading, coming up in regular order,
were each read a first time and ordered to second reading:

Com. Sub. for S. B. 68, Disallowing Health Care Authority to
conduct rate review and set rates for hospitals,

Com. Sub. for H. B. 2110, Relating generally to the tax treatment
of manufacturing entities,

Com. Sub. for H. B. 2205, Creating the crime of prohibited sexual
contact by a psychotherapist,

Com. Sub. for H. B. 2801, Permitting county commissions and
municipalities to designate areas of special interest which will not
affect the use of property in those areas,

H. B. 2960, Permitting county boards of education to develop
emergency preparedness drills in schools,
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Com. Sub. for H. B. 4237, Supporting and Strengthening Families
Act,

H. B. 4299, Increasing the amount volunteer fire companies or
paid fire departments may charge for reimbursement,

H. B. 4321, Relating to tax credits for apprenticeship training in
construction trades,

Com. Sub. for H. B. 4330, Relating to make unlawful to take a
fish, water animal or other aquatic organism from state waters to stock
a commercial pond or lake,

Com. Sub. for H. B. 4339, Relating to wildlife resources,

Com. Sub. for H. B. 4380, Adding the spouse of an indigent
person as a possible individual who may be liable for the funeral
service expenses,

H. B. 4411, Relating to penalty for illegally taking native brook
trout,

H. B. 4461, Relating to School Building Authority School Major
Improvement Fund eligibility,

Com. Sub. for H. B. 4554, Allowing an increase of gross weight
limitations on certain roads in Greenbrier County,

Com. Sub. for H. B. 4587, Relating to violations associated with
absent voters’ ballots,

H. B. 4658, Relating to the Board of Funeral Service Examiners,

H. B. 4725, Relating to providing the procedures for the filling of
vacancies in the offices of justices of the Supreme Court of Appeals,
circuit judge, family court judge or magistrate and making certain
clarifications,
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H. B. 4727, Relating to state plan amendments,
H. B. 4728, Relating to schedule three controlled substances,
H. B. 4730, Relating to computer science courses of instruction,

H. B. 4731, Relating to requiring comprehensive drug awareness
and prevention program in all public schools,

H. B. 4732, Relating to performance metrics for the West Virginia
Division of Highways,

And,

H. B. 4733, Relating to requiring the Commissioner of Highways
to develop a statewide communications plan known as the
Comprehensive Public Involvement Plan.

Conference Committee Report Availability

At 5:25 p.m., the Clerk announced availability in his office of the
report of the Committee of Conference on Com. Sub. for H. B. 2800,
Adding law-enforcement officers’ contact information and names of
family members to the list of exemptions from public records requests.

Messages from the Senate

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
without amendment, a bill of the House of Delegates as follows:

Com. Sub. for H. B. 3019, Requiring official business and records
of the state and its political subdivisions be conducted in English.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 94 - “A Bill to amend and reenact §17C-16-4 of the Code of
West Virginia, 1931, as amended, relating to designating
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Superintendent of the West Virginia State Police as current
administrator and enforcer of motor vehicle inspection program”;
which was referred to the Committee on Roads and Transportation then
Government Organization.

A message from the Senate, by

The Clerk of the Senate, announced concurrence in the title
amendment of the House of Delegates and the passage, as amended, to
take effect from passage, of

S. B. 462, Reducing deposit of excess lottery proceeds into WV
Infrastructure Fund.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 476 - ““A Bill to amend and reenact §17C-6-1 of the Code of
West Virginia, 1931, as amended, relating to driving restrictions in
school zones; authorizing county boards of education to expand school
zones to a road adjacent to school property by formal request; and
requiring Division of Highways to expand school zones accordingly
within thirty days of receiving the formal request”; which was referred
to the Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had agreed to
the appointment of a Committee of Conference of three from each
house on the disagreeing votes of the two houses as to

S. B. 509, Removing 10-day requirement Division of Labor has to
inspect amusement rides and attractions.

The message further announced that the President of the Senate
had appointed as Conferees on the part of the Senate the following:

Senators Blair, Ferns and Snyder.
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At the request of Delegate Cowles and by unanimous consent, the
House of Delegates returned to the Third Order of Business for the
purpose of receiving committee reports.

Committee Reports

The Speaker announced that the Committee Report for H. B. 4346
which was announced earlier was incorrect, and the Clerk then reported
the corrected report, as follows:

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4346, Relating to bear hunting and offenses and penalties,

And reports the same back with the recommendation that it do
pass.

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:

Your Committee on Finance has had under consideration:

H. B. 4352, Relating to the selling of certain state owned health
care facilities by the Secretary of the Department of Health and Human
Resources,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4352 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §9-5-24, relating to the potential sale, renovation or leasing
of certain state-owned health care facilities by the Secretary of the
Department of Health and Human Resources; requiring the secretary
to contract a consultant to submit a plan relating to the potential sale,
renovation or lease of such facilities to the Governor and Joint
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Committee on Government and Finance by November 30, 2016;
identifying the minimum contents of said plan; exempting the hiring
of the said consultant from certain purchasing requirements; requiring
the secretary to update the Joint Committee on Government and
Finance regarding the selection of the consultant; requiring the
Director of the Division of Personnel to assist the secretary to create a
strategy related to the employees of the facilities that are the subject of
the plan; creating in the State Treasury a special revenue account to be
known as the ‘Health Care Facilities Liquidation Fund’; requiring the
secretary to prepare an accounting of all such assets, and providing that
expenditures from the fund are not authorized from collections
deposited in the fund but are to be made only in accordance with
appropriation by the Legislature; and prohibiting the secretary from
acting pursuant to the plan without enactment of legislation authorizing
the same,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 2826, Requiring the Commissioner of the Division of
Highways to approve points of access to and from state highways to
real property used or to be used for commercial, industrial or
mercantile purposes; “Sarah Nott’s Law”.

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 2826 - “A Bill to amend and reenact
§17-4-49 of the Code of West Virginia, 1931, as amended, relating to
access from commercial, industrial or mercantile establishments;
requiring the Commissioner of the Division of Highways when he or
she deems appropriate, to either place no parking signs or clearly mark
right-of-way areas with yellow paint with the words ‘no parking’ and
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hash marks for points of access existing on or before July 1, 2016 for
business, industrial or mercantile establishments where the driveway
entrance or access is more than fifty feet wide and is along a road with
a speed limit of more than forty-five miles per hour; requiring owners
of points of access approved after July 1, 2016 to include no parking
signs, markings and paint necessary to comply with appropriate safety
requirements and with the approval of the commissioner; and
designating this as ‘Sarah Nott’s Law’,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4502, Allowing reciprocity agreements with contiguous
states to establish regulations, licensing requirements and taxes for
small businesses,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4502 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §5-1-29, relating to reciprocity agreements with contiguous
states and the District of Columbia; authorizing the governor to enter
into and renew reciprocity agreements with the governors and other
appropriate state governmental agencies from states that share
contiguous borders with this state, including the District of Columbia,
to establish regulations, licensing requirements and taxation for small
businesses headquartered in contiguous states or the District of
Columbia that conduct business in this state; providing the governor
discretionary power to delegate such authority to the Attorney General
or secretary of an executive branch department to negotiate and enter
into such reciprocity agreements on behalf of the governor; requiring
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any reciprocity agreement that impacts or affects taxation, either the
receipt or payment thereof, to be approved by Legislative act; and
defining terms,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on of the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4317, Limiting factors in parenting plans,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4317 - “A Bill to amend and reenact
§48-9-209 of the Code of West Virginia, 1931, as amended, relating to
limiting factors in parenting plans; and changing language relating to
parental activity of ‘making repeated fraudulent reports of domestic
violence or child abuse’ to making ‘one or more’ such reports as a
factor a court shall consider in imposing limits on a parenting plan in
order to protect a child from harm,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4448, Clarifying that communication by a lender or debt
collector which is allowed under the West Virginia Consumer Credit
and Protection Act, likewise does not violate the provisions of the West
Virginia Computer Crime and Abuse Act,

And reports back a committee substitute therefor, with a new title,
as follows:
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Com. Sub. for H. B. 4448 - “A Bill to amend and reenact
§61-3C-14a of the Code of West Virginia, 1931, as amended, relating
to violations of the West Virginia Computer Crime and Abuse Act;
providing an exception to the prohibition against making contact with
a person after being requested by the person to desist from contacting
them; and providing that communications made by a lender or debt
collector to a consumer that do not violate the West Virginia Consumer
Credit and Protection Act are not a violation of the West Virginia
Computer Crime and Abuse Act’s prohibition against making contact
with a person after being requested by the person to desist from
contacting them,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4505, Allowing powerball winners to remain anonymous,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4505 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §29-22-15a; and to amend and reenact §29B-1-4 of said
code, all relating to allowing powerball winners to remain anonymous;
and providing for an exemption under the Freedom of Information Act
for powerball winner information,”

With the recommendation that the committee substitute do pass.
Leaves of Absence

At the request of Delegate Cowles, and by unanimous consent,
leave of absence for the day was granted Delegate Ferro.
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Remarks of Members

Delegate Perry asked and obtained unanimous consent that all
remarks on the passage of S. B. 419, Relating to termination of
Workers’ Compensation Debt Reduction Act, be printed in the
Appendix to the Journal.

Miscellaneous Business

Delegate Frich filed a form with the Clerk’s Office per House Rule
94b to be added as a cosponsor of H. B. 2977.

Delegate Guthrie noted to the Clerk that she was absent when the
votes were taken on Roll Nos. 186 and 187, and that had she been
present, she would have voted “Yea” thereon.

Delegate Sponaugle noted to the Clerk that he was absent when the
vote were taken on Roll No. 193, and that had he been present, he
would have voted “Nay” thereon.

At 5:35 p.m., the House of Delegates adjourned until 11:00 a.m.,
Friday, February 26, 2016.
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FRIDAY, FEBRUARY 26, 2016
FORTY-FIFTH DAY

[MR. SPEAKER, MR. ARMSTEAD, IN THE CHAIR]

The House of Delegates met at 11:00 a.m., and was called to order
by the Honorable Tim Armstead, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Thursday, February 25,
2016, being the first order of business, when the further reading thereof
was dispensed with and the same approved.

Reordering of the Calendar

Delegate Cowles announced that the Committee on Rules had
transferred H. B. 4315, on Second Reading, Special Calendar, to the
House Calendar, and S. B. 68 and H. B. 4728, on Second Reading
Special Calendar, to the House Calendar.

Unanimous consent having been obtained, Delegate Kurcaba was
added as a cosponsor of H. B. 4732 and H. B. 4733.

Unanimous consent having been obtained, Delegate Statler was
added as a cosponsor of H. B. 4732.

Committee Reports

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
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H. B. 2963, Expanding the definition of kidnapping,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 2963 — “A Bill to amend and reenact
‘61-2-14a of the Code of West Virginia, 1931, as amended, relating to
criminal offense of kidnapping; making unlawful the taking or gaining
custody of, confining or concealing another person by force or threat
of force, or by duress, fraud, deceit, misrepresentation or enticement;
and providing penalties,”

With the recommendation that the committee substitute do pass.

Delegate Gearheart, Chair of the Committee on Roads and
Transportation, submitted the following report, which was received:

Your Committee on Roads and Transportation has had under
consideration:

H. C. R. 47, U.S. Army SFC Jesse Muncy Memorial Bridge,

And reports the same back with the recommendation that it be
adopted, but that it first be referred to the Committee on Rules.

In accordance with the former direction of the Speaker, the
resolution (H. C. R. 47) was referred to the Committee on Rules.

Delegate Gearheart, Chair of the Committee on Roads and
Transportation, submitted the following report, which was received:

Your Committee on Roads and Transportation has had under
consideration:

H. C. R. 13, U.S. Army SPC 4 Everette R. Johnson Memorial
Bridge,

And reports back a committee substitute therefor, with a new title,
as follows:
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Com. Sub. for H. C. R. 13 — “Requesting the Division of
Highways to name the Indian Creek Bridge #3, bridge number
32-122-8.95 (32A056), latitude 37.52981, longitude -80.65837,
carrying West Virginia Route 122 over Indian Creek, in Monroe
County, the ‘U.S. Army SP4 Everette R. Johnson Memorial Bridge’,”

And,
H. C. R. 54, Byron “Bray” Kelley Memorial Bridge,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. C. R. 54 — “Requesting the Division of
Highways toname Bridge Number 39-73/73-8.46 (39A143) (39.65892,
-79.63833), locally known as Bruceton Mills Bridge, carrying County
Route 73/73 over Big Sandy Creek in Bruceton Mills, Preston County,
the ‘U.S. Army PFC Byron ‘Bray’ Kelley Memorial Bridge’,”

With the recommendation that the committee substitutes each be
adopted, but that they first be referred to the Committee on Rules.

In accordance with the former direction of the Speaker, the
resolutions (Com. Sub. for H. C. R. 13 and Com. Sub. for H. C. R. 54)
were each referred to the Committee on Rules.

Delegate Gearheart, Chair of the Committee on Roads and
Transportation, submitted the following report, which was received:

Your Committee on Roads and Transportation has had under
consideration:

H. C. R. 34, U.S. Marine Corps PFC Billy Joe Vickers Memorial
Bridge,

And reports back a committee substitute therefor, with the same
title, as follows:
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Com. Sub. for H. C. R. 34 — “Requesting the Division of
Highways to name bridge number 06-25/11-0.01 (06A304) (38.35666,
-82.12754) locally known as New Girl Scout Camp Bridge, carrying
County Route 25/11 over Mud River in Cabell County, the ‘U.S.
Marine Corps PFC Billy Joe Vickers Memorial Bridge’,”

H. C. R. 51, U.S. Army PFC Danny Mire Stoneking Memorial
Bridge,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. C. R. 51 — “Requesting the Division of
Highways to name bridge number 52-64-2.07 (52A135) (39-63045,
-80.47918), locally known as Smith Bridge, carrying County Route 64
over Long Drain in Wetzel County, the ‘U.S. Army PFC Danny Mire

s 9

Stoneking Memorial Bridge’,

H. C. R. 56, U.S. Army CPL Robert Eugene Jackson Memorial
Bridge,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. C. R. 56 — “Requesting the Division of
Highways to name Bridge Number 31-77-1.15 (31A212) (39.53532,
-79.97705), locally known as Booths Creek Bridge, carrying CR 77
over Booths Creek in Monongalia county, the ‘U.S. Army CPL Robert
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Eugene Jackson Memorial Bridge’,
H. C. R. 57, U.S. Army PVT Leander Reel Memorial Bridge,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. C. R. 57 — “Requesting the Division of
Highways to name bridge number 12-220-10.31 (12A081) (38.98846,
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-79.12465), locally known as Petersburg Bridge, carrying US 220 over
the south branch of the Potomac River in Grant County, the ‘U.S.
Army PVT Leander Reel Memorial Bridge’,”

H. C. R. 63, U.S. Air Force MSgt Johnny Baxter Clark and U.S.
Air Force MSgt Carl Richard (Dick) Clark Memorial Bridge,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. C. R. 63 — “Requesting the Division of
Highways to name bridge number 23-44-4.86 (23A105), (37.70670,
-81.98848), (locally known as Crystal Block Concrete Bridge, carrying
WV44 over Island Creek in Logan County, the ‘U.S. Air Force MSgt
Johnny Baxter Clark and U.S. Air Force MSgt Carl Richard (Dick)
Clark Memorial Bridge’,”

H. C. R. 66, 1SG Carl J. Crabtree Memorial Road,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. C. R. 66 — “Requesting the Division of
Highways to name the Rossmore By-Pass starting at Rossmore and
running to Monaville on Route 119/42, in Logan County, the ‘1SG
Carl J. Crabtree Memorial Road’.”

And,
H. C. R. 72, Max G. Parkinson Memorial Bridge,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. C. R. 72 — “Requesting the Division of
Highways to name Bridge Number 02-13-0.81 (02A172) (39.46979,
-77.97913), locally known as New North Tennessee Avenue Bridge,
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carrying County Route 13 over Tuscarora Creek in Berkeley County,
be named the ‘Max G. Parkinson Memorial Bridge’,”

With the recommendation that the committee substitutes each be
adopted, but that they first be referred to the Committee on Rules.

In accordance with the former direction of the Speaker, the bills
(Com. Sub. for H. C. R. 34, Com. Sub. for H. C. R. 51, Com. Sub. for
H. C. R. 56, Com. Sub. for H. C. R. 57, Com. Sub. for H. C. R. 63,
Com. Sub. for H. C. R. 66 and Com. Sub. for H. C. R. 72) were each
referred to the Committee on Rules.

Delegate McCuskey, Chair of the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found truly
enrolled and, on the 26™ day of February, 2016, presented to His
Excellency, the Governor, for his action, the following bill, signed by
the President of the Senate and the Speaker of the House of Delegates:

(Com. Sub. for H. B. 4175), Relating generally to home
schooling.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4577, Creating an additional penalty for use of a firearm in
furtherance of a drug offense,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4577 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §60A-4-414, relating to use of a firearm during, in relation
to, or in furtherance of a violation of certain offenses of the Uniform
Controlled Substances Act; creating the felony offense of use or
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possession of a firearm; providing penalties; clarifying that the offense
is separate and distinct from other offenses; denying eligibility for
sentencing alternatives; and clarifying the term ‘convicted’,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4576, Increasing the penalties for transporting controlled
substances into the state except marihuana,

And reports back acommittee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4576 — “A Bill to amend and reenact
§60A-4-409 of the Code of West Virginia, 1931, as amended, relating
to increasing the penalties for transporting controlled substances into
the state,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4575, Creating criminal offenses relating to money
laundering,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4575 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article, designated
§61-14-1, §61-14-2, §61-14-3, §61-14-4, §61-14-5 and §61-14-6, all
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relating to laundering and concealment of proceeds from criminal
activity; defining terms; creating felony crime of conducting financial
transactions involving proceeds of criminal activity; creating felony
crime of transporting, transmitting or transferring monetary
instruments or property involving proceeds of criminal activity;
providing for penalties; providing for presumptions when law
enforcement or persons acting at the direction of law enforcement are
involved with proceeds of criminal activity; denying availability of
certain defenses; providing for seizure and forfeiture of property or
monetary instruments; clarifying conduct that constitutes separate
offenses; and setting forth venue for offenses,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4240, Relating to the Uniform Controlled Substances Act,

And reports back acommittee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4240 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §60A-4-406b, all relating to the Uniform Controlled
Substances Act; offenses and penalties; providing mandatory minimum
sentences for trafficking drugs into the state and for other drug
offenses; increasing period of ineligibility for parole for certain
violations of possession or distribution of controlled substances and
establishing applicable conditions; increasing period of ineligibility for
parole for transporting certain controlled substances into the state and
establishing applicable conditions; prohibiting application of
alternative sentences; and increasing the penalties for transporting
controlled substances into the state,”
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With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4176, Permitting the Regional Jail and Correctional Facility
Authority to participate in the addiction treatment pilot program,

And reports back acommittee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4176 — “A Bill to amend and reenact
§62-15A-1, §62-15A-2 and §62-15A-3 of the Code of West Virginia,
1931, as amended, all relating to the addiction treatment pilot program;
defining terms; permitting the Regional Jail and Correctional Facility
Authority to participate in the pilot program; establishing criteria for
participants; and including the Director of the Regional Jail and
Correctional Facility Authority and the Secretary of the Department of
Military Affairs and Public Safety in the list of recipients of the report
required to be made by the Department of Health and Human
Resources,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 2849, Creating the West Virginia Sentencing Commission,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 2849 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article, designated



1398 JOURNAL OF THE [FEBRUARY 26

§61-14-1, §61-14-2, §61-14-3 and §61-14-4, all relating to creating the
West Virginia Sentencing Commission; establishing composition and
membership of commission; providing legislative findings and
purpose; setting forth objectives for the commission to pursue; and
providing powers and duties of the commission,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4578, Creating a criminal offense of conspiracy to violate the
drug laws, And reports the same back with the recommendation that it
do pass.

Delegate Ellington, Chair of the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had under
consideration:

Com. Sub. for S. B. 597, Relating generally to Health Care
Authority,

And reports the same back, with amendment, with the
recommendation that it do pass, as amended.

Delegate Ellington, Chair of the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had under
consideration:

H. B. 4526, Establishing an advisory council on rare diseases,

And reports the same back with the recommendation that it do
pass, but that it first be referred to the Committee on Finance.
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In accordance with the former direction of the Speaker, the bill (H.
B. 4526) was referred to the Committee on Finance.

Delegate Ellington, Chair of the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had under
consideration:

H. B. 4655, Prohibiting insurers, vision care plans or vision care
discount plans from requiring vision care providers to provide
discounts on noncovered services or materials,

And reports the same back with the recommendation that it do
pass, but that it first be referred to the Committee on Banking and
Insurance.

In accordance with the former direction of the Speaker, the bill (H.
B. 4655) was referred to the Committee on Banking and Insurance.

Delegate Ellington, Chair of the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had under
consideration:

H. B. 4183, Relating generally to reporting opioid overdoses,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4183 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §16-4C-24; and to amend and reenact §60A-9-4, all relating
generally to reporting opioid overdoses; requiring emergency medical
service agencies and emergency medical service providers to report
nonlethal opioid overdoses to the Board of Pharmacy; establishing that
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the information reported be added to the West Virginia Controlled
Substance Monitoring Program,”

And,
H. B. 4480, Addiction Treatment Act of 2016,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4480 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto anew article, designated
§16-51-1 and §16-51-2, all relating to prescribing certain controlled
substances; defining terms; limiting to whom certain drugs may be
prescribed; requiring notification; requiring a physician to prescribe
certain drugs; limiting the prescription of drugs containing
buprenorphine; setting a titration procedure; providing exemption to
the titration procedure; and requiring chart notations,”

With the recommendation that the committee substitutes each do
pass.

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:

Your Committee on Finance has had under consideration:

H. B. 4644, Relating to deleting subsection (e) therein which
provides the sheriff to pay into the State Treasury all jury costs,

And,

S. B. 558, Maintaining solvency of Unemployment Compensation
Fund,

And reports the same back, with the recommendation that they
each do pass.

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:
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Your Committee on Finance has had under consideration:

H. B. 4659, Authorizing local health departments to bill health
insurance plans for services,

And reports back acommittee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4659 — “A Bill to amend and reenact
§16-2-11 of the Code of West Virginia, 1931, as amended, relating to
local health departments; and authorizing local health departments to
bill for medical services without obtaining approval from the
commissioner,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4507, Providing an employer may grant preference in hiring
to a veteran or disabled veteran,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4507 — “A Bill to amend and reenact
§5-11-9 of the Code of West Virginia, 1931, as amended, and to amend
said code by adding thereto a new section, designated §5-11-9a, all
relating to granting preference in hiring to a veteran or disabled
veteran; establishing that an employer granting preference in hiring a
veteran or disabled veteran does not violate the state Human Rights Act
under certain circumstances; providing that an employer may grant
preference in hiring to a veteran or disabled veteran who has been
honorably discharged from the United States Armed Services when the
veteran or disabled veteran meets all of the knowledge, skills, and
eligibility requirements of the job if granting said preference does not
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violate any state equal employment opportunity law; and defining the
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term ‘veteran’,
With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4673, Providing for a crime for the theft, damage or release
of deer from private game farms,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4673 - “A Bill to amend the Code of West
Virginia, 1931 as amended, by adding thereto a new section,
designated §20-2-7a, relating to making unlawful the theft, damage or
release of deer from private game farms; providing definitions;
creating a crime for the taking or carrying away, or intentionally
injuring or releasing any captive cervid that is the property of another
person; providing a criminal penalty; and providing for restitution to
be paid to the victim,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4225, Relating to patriotic displays at public buildings,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4225 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §5-6-17, relating to patriotic displays at public buildings;
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providing legislative findings; allowing for the national motto, ‘In God
We Trust’, to be displayed on public buildings; allowing for the display
of the POW-MIA flag at public buildings; authorizing costs associated
with display of national motto or POW-MIA flag may be paid with any
private donation, gifts, grants and bequests received by the governing
authority; and requiring the Department of Administration to develop
guidelines for appropriate display of the motto and flag,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4633, Requiring the Division of Juvenile Services to transfer
to a correctional facility or regional jail any juvenile in its custody that
has been transferred to adult jurisdiction of the circuit court and who
reaches his or her eighteenth birthday,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. B. 4633 — “A Bill to amend and reenact
§49-4-720 and §49-4-722 of the Code of West Virginia, 1931, as
amended, all relating to requiring the Division of Juvenile Services to
transfer to a correctional facility or regional jail any juvenile in its
custody that has been transferred to adult jurisdiction of the circuit
court and who reaches his or her eighteenth birthday; requiring transfer
of juvenile in adult jurisdiction upon reaching eighteen years of age if
he or she has either been convicted or is in a pretrial status; directing
the Division of Juvenile Services to notify the circuit court of the age
of a juvenile reaching the age of eighteen years of age; authorizing the
circuit court to conduct a hearing as to alternative placement;
mandating that the position of victim be taken under consideration by
the court in considering disposition or alternative placement;
prohibiting juveniles that commit an adult offense while under the
custody of the Division of Juvenile Services from returning back to the
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placement in a juvenile facility if the juvenile has attained the age of
eighteen years; and requiring the court to conduct a hearing as to
placement of a juvenile that has turned eighteen years of age and is
remanded back to the custody of the Division of Juvenile Services after
completion of an adult sentence,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4517, Limiting the ability of an agent under a power of
attorney to take self-benefiting actions,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4517 — “A Bill to amend and reenact
§39B-1-114 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §39B-2-101 of said code, all relating to limiting the
ability of an agent under a power of attorney to take self-benefiting
actions; creating a presumption that an act is not within the scope of
authority granted in a power of attorney when an agent benefits from
the act to the detriment of an ancestor, spouse, heir, or descendant,
unless the authority to perform the act is expressly provided with
particularity in identifying the existing property interest in the power
of attorney; and prohibiting an agent from exercising authority under
a power of attorney to create in the agent, or in an individual to whom
the agent owes a legal obligation of support, an interest in the
principal’s property, whether by gift, right of survivorship, beneficiary
designation, disclaimer, or otherwise, unless the power of attorney
expresses in the grant of authority the specific act and identifies the
existing property interest with particularity, rather than in general
terms,”

With the recommendation that the committee substitute do pass.
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Delegate McCuskey, Chair of the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found truly
enrolled, and on the 26" day of February, 2016, presented to His
Excellency, the Governor, for his action, the following bills, signed by
the President of the Senate and the Speaker of the House of Delegates:

(Com. Sub. for S. B. 7), Establishing wrongful conduct rule
prohibiting recovery of damages in certain circumstances,

(Com. Sub. for S. B. 14), Limiting successor corporation
asbestos-related liabilities,

(Com. Sub. for S. B. 146), Establishing instruction standards for
early childhood education,

(Com. Sub. for S. B. 150), Authorizing Department of
Transportation promulgate legislative rules,

(Com. Sub. for S. B. 369), Reducing legislative education
reporting requirements,

And,

(Com. Sub. for S. B. 387), Shared animal ownership agreements
to consume raw milk.

Select Committee Reports

Delegate Ellington, Chair of the Select Committee on Prevention
and Treatment of Substance Abuse submitted the following report,
which was received:

Your Select Committee on Prevention and Treatment of Substance
Abuse has had under consideration:
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H. B. 4428, Clarifying that optometrists may continue to exercise
the same prescriptive authority which they possessed prior to
hydrocodone being reclassified,

And reports the same back with the recommendation that it do
pass, and with the recommendation that second reference of the bill to
the Committee on Health and Human Resources be dispensed with.

In the absence of objection, reference of the bill (H. B. 4428) to the
Committee on Health and Human Resources was abrogated.

Delegate Ellington, Chair of the Select Committee on Prevention
and Treatment of Substance Abuse, submitted the following report,
which was received:

Your Select Committee on Prevention and Treatment of Substance
Abuse has had under consideration:

H. B. 4180, Authorizing a family court judge to order substance
abuse counseling of a child in emergency situations,

And,

H. B. 4620, Prohibiting the production, manufacture or possession
of fentanyl,

And reports the same back with the recommendation that they each
do pass, but that they first be referred to the Committee on the
Judiciary.

In accordance with the former direction of the Speaker, the bills
(H. B. 4180 and H. B. 4620) were each referred to the Committee on
the Judiciary.

Unanimous consent having been obtained, Delegate Frich was
added as a cosponsor of H. B. 4732.
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Messages from the Executive

Mr. Speaker, Mr. Armstead, presented a communication from His
Excellency, the Governor, advising that on February 25, 2016, he
approved S. B. 15, S. B. 123, S. B. 261, H. B. 4148, Com. Sub. for H.
B. 4158, H. B. 4161, Com. Sub. for H. B. 4244 and Com. Sub. for H.
B. 4245.

Upon being recognized, Delegate Campbell sought clarification
regarding House Rule 137a, relating to the use of electronic devices on
the floor of the House.

The Speaker replied, noting that the rule allows use of electronic
communication devices to be authorized by the speaker and that the
rule may need to be updated to address current technology. He further
stated that use of a cell phone or other electronic device to
communicate about legislation currently under consideration would be
a violation of the rule.

Special Calendar
Third Reading

H. B. 2494, Creating a provisional plea process in criminal cases;
on third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 206), and there were—yeas 99, nays none, absent
and not voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Ferro.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 2494) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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Com. Sub. for H. B. 4009, Letting Our Counties Act Locally Act;
on third reading, coming up in regular order, was read a third time.

During the debate, Delegate Frich stated a point of order related to
House Rule 32, relating to order and decorum in debate.

The Speaker reminded Delegate Statler not to refer to members by
name.

Delegate Cadle moved the previous question, which motion was
sustained and rejected.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 207), and there were, including 4 paired —yeas
60, nays 39, absent and not voting 1, with the paired, nays, absent and
not voting being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: Byrd Nay: Marcum
Yea: Flanigan Nay: Foster

Nays: Azinger, Bates, Blair, Cadle, Eldridge, Espinosa, Faircloth,
Fast, Folk, Frich, Gearheart, Hicks, Householder, Howell, Ihle, Lane,
Lynch, McGeehan, Moffatt, Morgan, Moye, J. Nelson, Overington,
Perdue, Phillips, Reynolds, Rodighiero, P. Smith, R. Smith, Sobonya,
Sponaugle, Stansbury, Upson, Wagner, Waxman, B. White and P.
White.

Absent and Not Voting: Ferro.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4009) passed.



2016] HOUSE OF DELEGATES 1409

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4014, Preventing the State Board of
Education from implementing common core academic standards and
assessments; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 208), and there were, including 4 paired —yeas
73, nays 20, absent and not voting 7, with the paired, nays and absent
and not voting being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: Byrd Nay: Moye
Yea: Gearheart Nay: Flanigan

Nays: Arvon, Campbell, Caputo, A. Evans, Fleischauer, Guthrie,
Hamilton, Hartman, Hornbuckle, Longstreth, Manchin, Moore,
Morgan, Perdue, Perry, Pethtel, Pushkin and Rowe.

Absent and Not Voting: Eldridge, Ellington, Ferro, Fluharty,
Skinner, Sponaugle and Trecost.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4014) passed.

An amendment to the title of the bill, recommended by the
Committee on Education, was reported by the Clerk and adopted,
amending the title to read as follows:
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H. B. 4014 — “A Bill to amend and reenact §18-2E-5 of the Code
of West Virginia, 1931, as amended, all relating generally to academic
standards and assessments in primary and secondary schools; removing
reference to the No Child Left Behind Act; adding digital literacy to
the list of education and efficiency standards to be periodically
reviewed; defining ‘academic standards’; making a findings with
respect to the Legislature’s constitutional authority; making a finding
regarding the state board of education’s adoption and renaming of
Common Core State Standards; establishing the Academic Standards
Evaluation Panel to be appointed by the Senate President and the
Speaker of the House; establishing duties of the panel; requiring work
of Panel to be completed by October 1, 2016; requiring the state board
of education to adopt and implement the standards reviewed and
revised by the Panel on or before the 2017-2018 school year;
establishing criteria for any academic standards adopted by the state
board; requiring withdrawal from Memorandum of Agreement relating
to adoption of Common Core State Standards; requiring withdrawal as
a governing state in the Smarter Balanced Assessment Consortium;
prohibiting implementation of science standards effective July 1,2016;
requiring the state board to keep current science standards in effect
through June 30, 2017; requiring the Legislative Oversight
Commission on Education and Accountability to review proposed rules
for compliance with the law and legislative intent and take further
action at its discretion; removing certain requirements that
comprehensive statewide student assessment must meet and removing
associated rule-making authority; requiring the state board of education
to review and approve a summative assessment for certain grade levels
to test proficiency in certain subject areas; requiring that summative
assessments meet certain requirements; prohibiting the implementation
of any assessment developed specifically to align with Common Core
State Standards; requiring online assessment preparation; requiring the
state board of education to develop a plan and make recommendations
regarding end of course assessments and student accountability;
establishing reporting requirements; requiring the state board to
develop a policy outlining accountability measures for students taking
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the comprehensive statewide assessment; requiring that written
requests by parent’s or guardian’s to opt their student out of assessment
be granted; prohibiting discipline, punishment, or grade reduction of
a student who opts out; prohibiting refusal to grant Promise
Scholarship, placing in remedial courses or refusing admission to a
West Virginia institution of higher education based upon the parent
choice to opt out; and establishing maximum percentage of
instructional time for summative assessment.”

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4201, Increasing the criminal penalties for
participating in an animal fighting venture; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 209), and there were—yeas 85, nays 9, absent
and not voting 6, with the nays and absent and not voting being as
follows:

Nays: Eldridge, Ihle, Kurcaba, Marcum, McGeehan, Perdue, R.
Phillips, Walters and P. White.

Absent and Not Voting: Byrd, Ellington, Ferro, Flanigan, Hicks
and Statler.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4201) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4351, Transferring the Cedar Lakes Camp and Conference
Center from the West Virginia Board of Education to the Department
of Agriculture; on third reading, coming up in regular order, was read
a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 210), and there were—yeas 94, nays none, absent
and not voting 6, with the absent and not voting being as follows:

Absent and Not Voting: Boggs, Byrd, Ellington, Ferro, Flanigan
and Statler.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4351) passed.

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 211), and
there were—yeas 94, nays none, absent and not voting 6, with the
absent and not voting being as follows:

Absent and Not Voting: Boggs, Byrd, Ellington, Ferro, Flanigan
and Pushkin.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4351) takes effect July 1, 2016.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4358, Relating to out of state physicians and surgeons
traveling with sports teams within this state; on third reading, coming
up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 212), and there were—yeas 93, nays none, absent
and not voting 7, with the absent and not voting being as follows:

Absent and Not Voting: Boggs, Byrd, Ellington, Ferro, Flanigan,
Hamilton and Skinner.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4358) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4433, Allowing an adjustment to gross
income for calculating the personal income tax liability of certain
retirees; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 213), and there were—yeas 93, nays none, absent
and not voting 7, with the absent and not voting being as follows:

Absent and Not Voting: Boggs, Byrd, Ellington, Ferro, Flanigan,
Hornbuckle and Skinner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4433) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 214), and
there were—yeas 91, nays none, absent and not voting 9, with the
absent and not voting being as follows:

Absent and Not Voting: Boggs, Byrd, Ellington, Ferro, Flanigan,
Gearheart, Hornbuckle, Howell and Skinner.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4433) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.



1414 JOURNAL OF THE [FEBRUARY 26

Com. Sub. for H. B. 4487, Relating to state retirement systems; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 215), and there were—yeas 91, nays 2, absent
and not voting 7, with the nays and absent and not voting being as
follows:

Nays: Cowles and Moffatt.

Absent and Not Voting: Blair, Byrd, Ellington, Ferro, Flanigan,
Hornbuckle and Skinner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4487) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4519, Allowing certain municipalities to elect
to participate in the West Virginia Municipal Police Officers and
Firefighters Retirement System; on third reading, coming up in regular
order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 216), and there were—yeas 93, nays none, absent
and not voting 7, with the absent and not voting being as follows:

Absent and Not Voting: Blair, Byrd, Ellington, Ferro, Flanigan,
Hornbuckle and Skinner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4519) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.



2016] HOUSE OF DELEGATES 1415

H. B. 4558, Relating to victim notification and designation of
additional individuals to receive notice of an offender’s release; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 217), and there were—yeas 94, nays none, absent
and not voting 6, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Ellington, Ferro, Flanigan, Foster
and Skinner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4558) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4607, Adding violations of law upon which
a public servant’s retirement plan may be forfeited; on third reading,
coming up in regular order, was, on motion of Delegate Cowles,
postponed one day.

Com. Sub. for H. B. 4612, Relating generally to tax increment
financing and economic opportunity development districts; on third
reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 218), and there were—yeas 81, nays 14, absent
and not voting 5, with the nays and absent and not voting being as
follows:

Nays: Ambler, Azinger, Canterbury, Cooper, Faircloth, Folk, Thle,
Marcum, McGeehan, Stansbury, Summers, Upson, Waxman and P.
White.

Absent and Not Voting: Byrd, Ellington, Ferro, Flanigan and
Lynch.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4612) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4636, Increasing the penalties for violating
the Whistle-blower Law; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 219), and there were—yeas 96, nays none, absent
and not voting 4, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Ellington, Ferro and Flanigan.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4636) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4652, Relating to the creation of an intermediate contractor’s
license; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 220), and there were, including 2 paired—yeas
92, nays 5, absent and not voting 3, with the paired, nays and absent
and not voting being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:
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Paired:
Yea: Reynolds Nay: Byrd
Nays: Gearheart, Householder, Marcum and Sobonya.
Absent and Not Voting: Ellington, Ferro and Flanigan.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4652) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Delegates Sponaugle and Trecost announced that they were absent
when the vote was taken on Roll No. 208, and that had they been
present, they would have voted “Yea” thereon.

Delegates Eldridge, Fluharty and Skinner announced that they were
absent when the vote was taken on Roll No. 208, and that had they
been present, they would have voted “Nay” thereon.

Delegate Boggs announced that he was absent when the votes were
taken on Roll Nos. 210 through 213, and that had he been present, he
would have voted “Yea” thereon.

Delegate Howell announced that he was absent when the vote was
taken on Roll No. 214, and that had he been present, he would have
voted “Yea” thereon.

At 1:58 p.m., on motion of Delegate Cowles, the House of
Delegates recessed until 2:30 p.m.

Second Reading

Com. Sub. for H. B. 2110, Relating generally to the tax treatment
of manufacturing entities; on second reading, coming up in regular
order, was read a second time.
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On motion of Delegate E. Nelson, the bill was amended on page
five, section three, line twenty-two, following the number “211112",
by striking out the comma and the words “332992 or 332994”.

And on page six, section four, line five, following the number
“2111127, by striking out the comma and the words “332992 or
332994,

And,

On page seven, section four, line eleven, following the word
“article” and the parenthesis, by striking out the words “for any eligible
taxpayer operating a business activity classified as having a sector
identifier, consisting of the six digit code number 211112; and (2)”,
and inserting in lieu thereof a colon and the words “Provided, That”.

The bill was then ordered to engrossment and third reading.

Com. Sub. for H. B. 2205, Creating the crime of prohibited sexual
contact by a psychotherapist; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

Com. Sub. for H. B. 2801, Permitting county commissions and
municipalities to designate areas of special interest which will not
affect the use of property in those areas; on second reading, coming up
in regular order, was read a second time and ordered to engrossment
and third reading.

H. B. 2960, Permitting county boards of education to develop
emergency preparedness drills in schools; on second reading, coming
up in regular order, was read a second time and ordered to engrossment
and third reading.

Com. Sub. for H. B. 4237, Supporting and Strengthening Families
Act; on second reading, coming up in regular order, was read a second
time and ordered to engrossment and third reading.
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H. B. 4299, Increasing the amount volunteer fire companies or
paid fire departments may charge for reimbursement; on second
reading, coming up in regular order, was read a second time and
ordered to engrossment and third reading.

H. B. 4315, Relating to air-ambulance fees for emergency
treatment or air transportation; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

H. B. 4321, Relating to tax credits for apprenticeship training in
construction trades; on second reading, coming up in regular order, was
read a second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4330, Relating to make unlawful to take a
fish, water animal or other aquatic organism from state waters to stock
a commercial pond or lake; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

H. B. 4334, Clarifying the requirements for a license to practice as
an advanced practice registered nurse and to expand the prescriptive
authority that may be granted to advanced practice registered nurses;
on second reading, coming up in regular order, was read a second time.

Delegate Foster moved to amend the bill on page ten, section
fifteen-b, line thirty-one, after the word “Virginia”, by inserting a
comma and “who is practicing in the same facility as the collaborating
advanced practice registered nurse” and a comma.

On the adoption of the amendment, the yeas and nays were
demanded, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
221), and there were—yeas 21, nays 71, absent and not voting 8, with
the yeas and absent and not voting being as follows:
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Yeas: Arvon, Atkinson, Border, Butler, Cadle, Cowles, D. Evans,
Foster, Frich, Hornbuckle, Howell, Kessinger, Lane, E. Nelson,
Phillips, Rodighiero, Rohrbach, Stansbury, Statler, Waxman and
Zatezalo.

Absent and Not Voting: Azinger, Byrd, Cooper, Ellington, Ferro,
Flanigan, Moore and Weld.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

An amendment to the bill, recommended by Delegate Foster, was
reported by the Clerk.

Whereupon,

Unanimous consent having been obtained the amendment was
withdrawn and reformed as follows:

On page twelve, section fifteen-d, line four, after the period, by
inserting following, “This section may not be construed to expand the
scope of practice of an advanced practice registered nurse outside his
or her area of specialty.”

The amendment was then adopted.

There being no further amendments, the bill was then ordered to
engrossment and third reading.

Com. Sub. for H. B. 4339, Relating to wildlife resources; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4380, Adding the spouse of an indigent
person as a possible individual who may be liable for the funeral
service expenses; on second reading, coming up in regular order, was
read a second time.

At the request of Delegate Cowles, and by unanimous consent, the
bill was advanced to third reading with amendments pending and with
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restricted right to amend by Delegates E. Nelson and Reynolds, and the
rule was suspended to permit the consideration of the amendments on
that reading.

H. B. 4411, Relating to penalty for illegally taking native brook
trout; on second reading, coming up in regular order, was read a second
time and ordered to engrossment and third reading.

H. B. 4461, Relating to School Building Authority School Major
Improvement Fund eligibility; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

Com. Sub. for H. B. 4554, Allowing an increase of gross weight
limitations on certain roads in Greenbrier County; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

Com. Sub. for H. B. 4587, Relating to violations associated with
absent voters’ ballots; on second reading, coming up in regular order,
was read a second time and ordered to engrossment and third reading.

H. B. 4658, Relating to the Board of Funeral Service Examiners;
on second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

H. B. 4706, Relating to county board regional meetings; on second
reading, coming up in regular order, was, on motion of Delegate
Cowles, postponed one day.

H. B. 4725, Relating to providing the procedures for the filling of
vacancies in the offices of justices of the Supreme Court of Appeals,
circuit judge, family court judge or magistrate and making certain
clarifications; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.

H. B. 4727, Relating to state plan amendments; on second reading,
coming up in regular order, was read a second time.
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An amendment to the bill, offered by Delegate Lane, was reported
by the Clerk.

Delegate Cowles arose to a point of order as to the germaneness of
the amendment.

To the point of order the Speaker replied, ruling that the
amendment was not germane to the fundamental purpose of the bill.

An amendment to the bill, offered by Delegate Perdue, was
reported by the Clerk.

Whereupon,

Delegate Perdue asked and obtained unanimous consent that the
amendment be withdrawn.

The being no further amendments, the bill was then ordered to
engrossment and third reading.

H. B. 4730, Relating to computer science courses of instruction; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

H. B. 4731, Relating to requiring comprehensive drug awareness
and prevention program in all public schools; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

H. B. 4732, Relating to performance metrics for the West Virginia
Division of Highways; on second reading, coming up in regular order,
was read a second time and ordered to engrossment and third reading.

H. B. 4733, Relating to requiring the Commissioner of Highways
to develop a statewide communications plan known as the
Comprehensive Public Involvement Plan; on second reading, coming
up in regular order, was read a second time and ordered to engrossment
and third reading.
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H. B. 4315, Relating to air-ambulance fees for emergency
treatment or air transportation; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

First Reading

The following bills on first reading, coming up in regular order,
were each read a first time and ordered to second reading:

Com. Sub. for S. B. 10, Creating Unborn Child Protection from
Dismemberment Abortion Act,

Com. Sub. for H. B. 2826, Requiring the Commissioner of the
Division of Highways to approve points of access to and from state
highways to real property used or to be used for commercial, industrial
or mercantile purposes; “Sarah Nott’s Law”,

Com. Sub. for H. B. 4279, Relating to disposition of seized
firearms,

Com. Sub. for H. B. 4317, Limiting factors in parenting plans,

H. B. 4324, Authorizing information sharing by Workforce West
Virginia,

H. B. 4346, Relating to bear hunting and offenses and penalties,

Com. Sub. for H. B. 4352, Relating to the selling of certain state

owned health care facilities by the Secretary of the Department of
Health and Human Resources,

Com. Sub. for H. B. 4448, Clarifying that communication by a
lender or debt collector which is allowed under the West Virginia
Consumer Credit and Protection Act, likewise does not violate the
provisions of the West Virginia Computer Crime and Abuse Act,

Com. Sub. for H. B. 4463, Permitting the practice of telemedicine,
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Com. Sub. for H. B. 4502, Allowing reciprocity agreements with
contiguous states to establish regulations, licensing requirements and
taxes for small businesses,

And,

Com. Sub. for H. B. 4505, Allowing powerball winners to remain
anonymous.

Leaves of Absence

At the request of Delegate Cowles, and by unanimous consent,
leave of absence for the day was granted Delegate Ferro.

At the request of Delegate Cowles and by unanimous consent, the
House of Delegates returned to the Third Order of Business for the
purpose of receiving committee reports.

Committee Reports

On motion for leave, a bill was introduced (Originating in the
Committee on Energy and reported with the recommendation that it do
pass), which was read by its title, as follows:

By Delegates R. Smith, Ireland, Phillips, Caputo, Eldridge,
Anderson, Boggs, D. Evans, Ambler, Lynch, Zatezalo, Upson,
Cadle, P. White, McCuskey and Storch:

H. B. 4726 — “A Bill to repeal §22-3A-1, §22-3A-2, §22-3A-3,
§22-3A-4, §22-3A-5, §22-3A-6, §22-3A-7, §22-3A-8, §22-3A-9 and
§22-3A-10 of the Code of West Virginia, 1931, as amended; to amend
and reenact §16-4C-6¢ of said code; to amend and reenact §22-1-7 of
said code; to amend and reenact §22-3-2, §22-3-4, §22-3-13,
§22-3-13a, §22-3-22a, §22-3-30a of said code; to amend said code by
adding thereto six new sections, designated §22-3-34, §22-3-35,
§22-3-36, §22-3-37, §22-3-38 and §22-3-39; to amend and reenact
§22-3A-2, §22-3A-4, §22-3A-5, §22-3A-6, §22-3A-8 and §22-3A-10
of said code; to amend and reenact §22-11-6 of said code; to amend
and reenact §22A-1-13, §22A-1-14, §22A-1-15, §22A-1-19,
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§22A-1-20, §22A-1-31 and §22A-1-35 of said code; to amend and
reenact §22A-1A-2 of said code; to amend and reenact §22A-2-3,
§22A-2-8,§22A-2-14, §22A-2-20, §22A-2-25, §22A-2-36, §22 A-2-55,
§22A-2-66 and §22A-2-77 of said code; to amend and reenact
§22A-7-7 of said code, all relating to coal mining generally; making
findings; eliminating the Department of Environmental Protection
Office of Explosives and Blasting and consolidating the remaining
duties and responsibilities related to blasting to the Department of
Environmental Protection Division of Mining and Reclamation; adding
blasting oversight; providing that the Department of Environmental
Protection to revise rules on hydrologic protection and stormwater
runoff analyses on mining operations and to promulgate rules that
conform with the federal regulations requirements to minimize the
disturbances to the prevailing hydrologic balance at a mine site and in
associated off-site areas; providing that cumulative hydrologic impact
assessment may be conducted; requiring a statement of probable
hydrologic consequences and to prevent flooding; modifying certain
findings, ventilation requirements, and roof or rib requirements;
requiring the Department of Environmental Protection to follow
deadlines for approving or denying applications for site specific water
quality criteria; providing that state mine rescue teams may serve as
backup mine rescue teams for mines in this state; providing that the
Director of the Office of Miners’ Health, Safety and Training to have
the authority to amend and propose rules for the use of diesel
equipment in the state’s mines; providing that the Board of Mine
Health and Safety to have the authority to propose rules for the use of
diesel equipment in the state’s mines; providing for hearings over
suspensions for positive drug tests, transferring certification authority
to the Director of the Office of Miners’ Health Safety and Training for
mining emergency medical technicians; requiring the State Board of
Appeals to allow evidence of testing procedures and test results be
introduced through notarized affidavits from Medical Review Officers
and testify if necessary; providing for telephonic testimony under oath;
providing that the penalty for not reporting accidents in fifteen minutes
to the Office of Miners’ Health, Safety and Training be modified to ‘up
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to $100,000’; providing that the Director of Office of Miners’ Health,
Safety and Training shall have the authority to modify assessed
penalties and penalties may be modified by the State Board of Appeals
based on a vote of two Board members; providing a method incase a
miners’ wireless emergency communications device fails; and allowing
company input into state supervisory training and how it is scheduled
during the year.”

Delegate Howell, Chair of the Committee on Government
Organization, submitted the following report, which was received:

Your Committee on Government Organization has had under
consideration:

H. B. 4654, Relating to the Executive Secretary of the Board of
Registered Professional Nurses,

And reports the same back with the recommendation that it do
pass.

Delegate Howell, Chair of the Committee on Government
Organization, submitted the following report, which was received:

Your Committee on Government Organization has had under
consideration:

H. B. 4685, Relating to professional and occupational board
members,

And,
H. B. 4696, Creating the unlicensed practice review board,

And reports the same back with the recommendation that they each
do pass.

Delegate Howell, Chair of the Committee on Government
Organization, submitted the following report, which was received:
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Your Committee on Government Organization has had under
consideration:

H. B. 4660, Relating to the information required to be included in
support of an application to the Public Service Commission for a
certificate of convenience and necessity for a water, sewer and/or
stormwater service project,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4660 — “A Bill to amend and reenact
§24-2-11 of the Code of West Virginia, 1931, as amended, relating to
Public Service Commission certificates of convenience and necessity
for water, sewer and/or stormwater service projects; requiring a
preliminary engineering report and financial analysis of the proposed
project; prohibiting the Public Service Commission from requiring
final design materials to be submitted in support of an application;
permitting an entity to pursue a further rate increase through the
normal rate changing process if an increase is needed exceeding fifteen
percent above the rates already approved; prohibiting the Public
Service Commission from modifying the scope of a project to which
a certificate was previously granted; and prohibiting the rescinding of
a previously granted certificate if the rates expected to go in effect
upon substantial completion of the project have increased by less than
fifteen percent,”

And,

H. B. 4561, Creating a special hiring process for West Virginia
Division of Highways employees,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4561 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §29-6-4a, relating to requiring the Commissioner of the
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Division of Highways and the Director of the Division of Personnel to
collaborate to develop a special hiring procedure for hourly personnel
positions in the Division of Highways; establishing requirements for
the special hiring procedure; exempting the Division of Highways and
the division of Personnel from classified service hiring procedures
upon implementation of the special hiring process; exceptions;
establishing reporting requirements; and requiring emergency and
legislative rulemaking,”

With the recommendation that the committee substitutes each do
pass.

Delegate Howell, Chair of the Committee on Government
Organization, submitted the following report, which was received:

Your Committee on Government Organization has had under
consideration:

H. B. 4608, Requiring the State Auditor to consider for payment
a claim submitted by an electronically generated invoice,

And reports back a committee substitute therefor, with the same
title, as follows:

Com. Sub. for H. B. 4608 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §12-3-10g, relating to requiring the State Auditor to
consider for payment a claim submitted by an electronically generated
invoice,”

With the recommendation that the committee substitute do pass.

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:



2016] HOUSE OF DELEGATES 1429

By Delegates McCuskey, Shott, Deem, Sobonya, Folk, Fast,

Manchin, Moore, Fluharty, and Fleischauer:

H. B. 4734 — “A Bill to amend and reenact §33-30-6 of the Code
of West Virginia, 1931, as amended, and to amend and reenact
§33-30-8 of said code, all relating to mine subsidence insurance;
increasing the maximum amount of the total insured value reinsured by
the Board of Risk Management.”

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:

Your Committee on Finance has had under consideration:
H. B. 4466, Relating to public school support,

And reports back a committee substitute therefore, with the new
title, as follows:

Com. Sub. for H. B. 4466 — “A Bill to amend and reenact
§18-9A-4,§18-9A-5,818-9A-6a, §18-9A-7,§18-9A-8a, §18-9A-9 and
§18-9A-10 of the Code of West Virginia, 1931, as amended, all
relating to public school support; basing the allowable number of state
aid professional educators on a ratio basis, rather than the number
employed subject to a limit; providing a certain salary level be used
when the number of professional positions exceed the number
employed in a county; basing minimum professional instructional
personnel required to be on a ratio basis of funded professional
educators; providing for prorating professional instructional personnel
among participating counties in a joint school or in joint programs and
services; deleting obsolete language and mandated periodic legislative
review; basing the allowable number of service personnel on a ratio
basis, rather than number employed subject to a limit; providing a
certain salary level be used when the number of service positions
exceed the number employed in a county; providing for proration of
number and allowance of personnel employed in part by state and
county funds; adding professional student support personnel allowance



1430 JOURNAL OF THE [FEBRUARY 26

to calculation of teachers retirement fund allowance; updating
employer retirement contribution rate percentage used for calculating
retirement allowance to reflect both plans; allowing a limited portion
of funds for bus purchases to be used for certain facility, equipment
and other current expense priorities if requested and approved;
reducing maximum amount of foundation allowance for regional
education service agencies; reducing percent of growth in local share
amount for improving instructional programs; removing authorization
for use of instructional improvement funds for implementation and
maintenance of regional computer information system; increasing
percent of growth in local share amount for improving instructional
technology; increasing base dollar amount to be distributed to each
county; authorizing the use of instructional technology improvement
funds for employment of technology system specialist subject to a limit
and authorization by state superintendent; and specifying when certain
debt service funds payments are to be made into school building capital
improvement fund,”

And,
H. B. 4566, Relating to school personnel,

And reports back a committee substitute therefore, with the same
title, as follows:

Com. Sub. for H. B. 4566 — “A Bill to amend and reenact
§18-4-2 of the Code of West Virginia, 1931, as amended; to amend and
reenact §18A-2-2, §18A-2-5a, §18A-2-6, §18A-2-7 and §18A-2-8a of
said code; to amend said code by adding thereto a new section,
designated §18A-2-7b; to amend and reenact, §18A-4-7a, §18A-4-8b
and §18A-4-8e of said code; and to amend and reenact §18A-5-8 of
said code, all relating to school personnel; including assistant and
associate superintendents under provisions for permanent
administrative certification for superintendents; changing deadline for
county board vote on termination of continuing contracts of teachers;
requiring the department to report on database system certain
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disqualifications to teach; changing deadlines for teachers and service
personnel to give notice of retirement to qualify for early notification
payment; changing deadline for county board vote on termination of
continuing contracts of service persons; changing deadline for notice
of consideration for transfer; changing deadline for hearing on
proposed transfer; changing deadline to provide list of employees
considered for transfer to county board; changing method of
notification and documentation of receipt of notice to employees
recommended for transfer; making technical alignment of dates on
personnel action and foreseen need for personnel; consolidating
limitations on employee transfers after twentieth day prior to
instructional term; removing reports to state superintendent; removing
exemption for position vacated but not posted; changing transfer limit
to twentieth day for prior for service person employed and assigned as
autism mentor or certain aid, paraprofessional, interpreter or early
childhood assistant teacher; limiting transfers service persons after the
twentieth day prior with certain exceptions; changing deadline
providing county board list of probationary teachers recommended for
rehire; providing for filling position known on or before March 1 to
exist for the next school year and requiring employees subject to
release to be considered prior to posting for application for
nonemployees; removing requirement to submit lateral transfer policies
to state board to be complied for reports to LOCEA; facilitating
postings for longer than the five-day minimum; removing requirement
to any applicant of status of his or her application after hiring decision
made; changing requirements for notice and receipt notification to
persons on preferred recall of all position openings; requiring periodic
review and update of service personnel competency tests; removing
requiring requirement for minimum one day in-service training to
assist preparation for competency tests; removing obsolete language
and making technical improvements,”

With the recommendation that the committee substitutes each do
pass.
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Remarks by Members

Delegate Eldridge asked and obtained unanimous consent that the
remarks of Delegate Lane regarding the amendment he offered to H.
B. 4727 be printed in the Appendix to the Journal.

Miscellaneous Business

Delegate Lynch announced that he was absent when the vote was
taken on Roll No. 218, and that had he been present, he would have
voted “Yea” thereon.

Delegate Arvon filed a form with the Clerk’s Office per House
Rule 94b to be removed as a cosponsor of H. B. 4733.

Delegate Hamrick filed a form with the Clerk’s Office per House
Rule 94b to be removed as a cosponsor of H. B. 4473.

Delegate Shaffer filed a form with the Clerk’s Office per House
Rule 94b to be added as a cosponsor of H. C. R. 80.

At 3:51 p.m., on motion of Delegate Cowles, the House of
Delegates recessed until 5:30 p.m.

Messages from the Senate

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 106 — “A Bill to amend and reenact
§46A-6-107 of the Code of West Virginia, 1931, as amended, relating
to disclaimers of warranties with respect to goods which are the subject
of, or are intended to become the subject of, a consumer transaction;
permitting exclusion, modification or limitation of warranty upon sale
of manufactured home under certain circumstances; permitting
consumer to waive a warranty as to a particular defect or malfunction
which dealer has disclosed; and setting requirements for waiver to be
effective”; which was referred to the Committee on the Judiciary.
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A message from the Senate, by

The Clerk of the Senate, announced concurrence in the amendment
of the House of Delegates and the passage, as amended, to take effect
from passage, of

S. B. 419, Relating to termination of Workers” Compensation Debt
Reduction Act.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 525 — “A Bill to amend and reenact
§33-26-2, §33-26-3, §33-26-4, §33-26-5, §33-26-8, §33-26-9,
§33-26-10, §33-26-11, §33-26-12, §33-26-13, §33-26-14 and
§33-26-18 of the Code of West Virginia, 1931, as amended, all relating
to West Virginia Insurance Guaranty Association Act; modifying scope
and construction of act; adding and amending definitions; clarifying
and adding powers, duties and rights of association; modifying
provisions concerning effect of paid claims, exhaustion of coverage,
prevention of insolvencies and stay of proceedings; changing due date
of annual financial report; limiting covered claims; expanding
association’s right to recover and be reimbursed; providing for
confidentiality of financial information; and exempting certain reports
and recommendations from Freedom of Information Act”; which was
referred to the Committee on Banking and Insurance then the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S.B. 538 — “A Bill to amend and reenact §5B-1-1 of the Code of
West Virginia, 1931, as amended; to amend and reenact §6-7-2a of said
code; to amend and reenact §17A-2-6 of said code; and to amend and
reenact §29-21-5 of said code, all relating to the salaries of appointed
officers being fixed by Governor”; which was referred to the
Committee on Finance.
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A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 593 — “A Bill to amend and reenact
§21A-6-3 of the Code of West Virginia, 1931, as amended, relating to
disqualification for unemployment benefits; providing that an
individual shall be disqualified for benefits for any week, or portion of
a week, in which he or she left or lost his or her job as a result of a
strike; clarifying that a lockout shall not be deemed to be a strike;
providing that a lockout shall not form the basis of any disqualification
from benefits; providing that operation of a facility by employees of
the company shall not be deemed reason to grant employees on strike
unemployment benefits; and establishing that operation of a facility by
workers hired to replace the employees on strike would make striking
workers eligible for benefits”; which was referred to the Committee on
the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S.B. 613 — “A Bill to amend and reenact §31A-4-26 of the Code
of West Virginia, 1931, as amended, relating to defining unimpaired
capital and unimpaired surplus for purposes of calculating the lending
limit of a state-chartered bank’; which was referred to the Committee
on Banking and Insurance then the Judiciary.

At the request of Delegate Cowles and by unanimous consent, the
House of Delegates returned to the Third Order of Business for the
purpose of receiving committee reports.

Committee Reports

Delegate McCuskey, Chair of the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found truly
enrolled and, on the 26™ day of February, 2016, presented to His
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Excellency, the Governor, for his action, the following bill, signed by
the President of the Senate and the Speaker of the House of Delegates:

(Com. Sub. for H. B. 4145), Relating to carry or use of a handgun
or deadly weapon.

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:

By Delegates McCuskey, Ireland, Shaffer, Kessinger, Sobonya,

Summers and Azinger:

H. B. 4735 — “A Bill to amend §55-7B-2 of the Code of West
Virginia, 1931, as amended, relating to the definition of health care
provider, and clarifying that speech-language pathologists and
audiologists are two separate providers.”

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 2665, Relating to participation in Motor Vehicle Alcohol
Test and Lock Program,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 2665 — “A Bill to amend and reenact
§17C-5-2b of the Code of West Virginia, 1931, as amended, relating
to participation in Motor Vehicle Alcohol Test and Lock Program;
limiting eligibility for participation in the program and for dismissal
and discharge of charges,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:
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Your Committee on the Judiciary has had under consideration:
H. B. 4314, Prohibiting the sale of powdered or crystalline alcohol,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4314 — “A Bill to amend and reenact
§60-1-5, §60-3-11, §60-6-7 and §60-6-8 of the Code of West Virginia,
1931, as amended, all relating to prohibiting the sale of powdered or
crystalline alcohol; and to amend said code by adding thereto a new
section, designated §61-10-33, all relating to prohibiting the sale of
pure caffeine products; defining terms; prohibiting the commissioner
from listing or stocking powdered alcohol in inventory; creating a
criminal offense for anyone who manufactures or sells, aids or abets in
the manufacture or sale of powdered alcohol, or possesses, uses or in
any other manner provides or furnishes powdered alcohol; making a
second and subsequent offense a felony and providing for increased
penalties; creating a criminal offense for any licensee who sells,
possesses, possesses for sale, furnishes or provides any powdered
alcohol; making a second and subsequent offense a felony and
providing for increased penalties; defining terms; creating a criminal
offense for the sale and possession of pure caffeine products; providing
exclusions; and providing penalties,”

With the recommendation that the committee substitute do pass.

At 5:59 p.m., the House of Delegates adjourned until 12 noon,
Saturday, February 27, 2016.
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SATURDAY, FEBRUARY 27, 2016
FORTY-SIXTH DAY

[MR. SPEAKER, MR. ARMSTEAD, IN THE CHAIR]

The House of Delegates met at 12:00 noon, and was called to order
by the Honorable Tim Armstead, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Friday, February 26,
2016, being the first order of business, when the further reading thereof
was dispensed with and the same approved.

Committee Reports

Delegate McCuskey, Chair of the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found truly
enrolled, and on the 26" day of February, 2016, presented to His
Excellency, the Governor, for his action, the following bill, signed by
the President of the Senate and the Speaker of the House of Delegates:

(S. B. 419), Relating to termination of Workers’ Compensation
Debt Reduction Act.

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:

Your Committee on Finance has had under consideration:

H. B. 4168, Creating a special motor vehicle collector license
plate,
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And reports back a committee substitute therefore, with the new
title, as follows:

Com. Sub. for H. B. 4168 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article, designated
§17A-6F-1, §17A-6F-2 and §17A-6F-3, all relating to authorizing the
Commissioner of the Division of Motor Vehicles to issue a special
motor vehicle collector license plate; defining terms; establishing
requirements for issuance; establishing fees; and providing
requirements and conditions for use of the plate on a collector motor
vehicle,”

H. B. 4239, Relating to construction of a modern highway from
Pikeville, Kentucky to Beckley, West Virginia,

And reports back a committee substitute therefore, with the new
title, as follows:

Com. Sub. for H. B. 4239 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §17-2A-8d, relating to development of a highway project
plan for the extension of the State of Kentucky’s Mountain Parkway
Expansion project from the eastern Kentucky border with West
Virginia into Mercer County and Raleigh County; legislative findings;
requiring the Commissioner of Highways to develop the highway
project plan; requiring quarterly progress and status reports; requiring
a full report to the Legislature by the first day of the 2017 regular
session,”

H. B. 4301, Relating to a framework for initiating comprehensive
transformation of school leadership,

And reports back a committee substitute therefore, with the same
title, as follows:

Com. Sub. for H. B. 4301 — ““A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
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designated §18-2-36, relating to a framework for initiating
comprehensive transformation of school leadership; making legislative
findings that provide a context for leadership that promotes
instructional improvement; stating purpose of section as framework for
development of needed statutory and policy changes; stating further
purpose to initiate transformation through general statement of
legislative intent; providing certain expectations; stating intent for
process of broad stakeholder input; requiring convening of
stakeholders to assist state board; listing minimum issues to be
considered for state recommendations; and requiring reports and
recommendations to Legislature and Governor,”

H. B. 4486, Terminating the Behavioral Health Severance and
Business Privilege Tax,

And reports back a committee substitute therefore, with the same
title, as follows:

Com. Sub. for H. B. 4486 — “A Bill to amend and reenact
§11-13A-3 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §11-15-9i of said code, all relating to the
termination of behavioral health severance and business privilege tax;
specifying effective date of the termination; establishing method of
payment of outstanding refund claims; generating replacementrevenue
stream by changing the durable medical goods sales tax exemption to
home users only; specifying effective dates of this amendment;
providing method to claim this exemption; and providing definitions
for clarification,”

H. B. 4500, Oil and Gas Royalty Payment and Transparency Act
of 2016,

And reports back a committee substitute therefore, with the new
title, as follows:

Com. Sub. for H. B. 4500 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article, designated
§22-6C-1, §22-6C-2, §22-6C-3, §22-6C-4, §22-6C-5 and §22-6C-6, all
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relating to oil and gas royalty owner protections; providing methods of
ensuring transparency in determining the amount paid to a royalty
interest owner by requiring certain information be attached to the
payment instrument provided to the interest owner by the producer;
defining terms; establishing a general rule for the accumulation of
proceeds from production and the payment of funds therefrom;
requiring the timely payment of royalties and establishing interest
penalty for failure to timely pay an interest owner; requiring oil and gas
producers to report to the Department of Environmental Protection on
a quarterly basis all production data associated with a given well;
requiring the Department of Environmental Protection to collect all
quarterly production data and organize such data on the Department of
Environmental Protection website; resolving conflicts between division
orders and leases; and providing for rulemaking,”

H. B. 4625, Redirecting certain racing and gaming revenues from
greyhound development funds to the State Road Fund,

And reports back a committee substitute therefore, with the same
title, as follows:

Com. Sub. for H. B. 4625 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §19-23-30; to amend said code by adding thereto a new
section, designated §29-22-31; to amend said code by adding thereto
a new section, designated §29-22A-20; and to amend said code by
adding thereto a new section, designated §29-22C-35, all relating to
redirecting certain racing and gaming revenues from greyhound
development funds to the State Road Fund,”

And,

H. B. 4662, Permitting the Superintendent of the State Police to
collect $3 dollars from the sale of motor vehicle inspection stickers,

And reports back a committee substitute therefore, with the new
title, as follows:
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Com. Sub. for H. B. 4662 — “A Bill to amend and reenact
§17C-16-5 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §17C-16-6 of said code, all relating to permitting
the Superintendent of the State Police to collect $3 dollars from the
sale of motor vehicle inspection stickers to purchase, equip and
maintain vehicles; increasing the allowable fee for vehicle inspection
and any necessary headlight adjustment,”

With the recommendation that the committee substitutes each do
pass.

At the respective requests of Delegate Cowles, and by unanimous
consent, Com. Sub. for H. B. 4486, Com. Sub. for H. B. 4500, Com.
Sub. for H. B. 4625 and Com. Sub. for H. B. 4662 were each taken up
for immediate consideration, read a first time and ordered to second
reading.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4196, Relating to abandoned antique vehicles,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4196 — “A Bill to amend and reenact
§17-24A-1 and §17-24A-4 of the Code of West Virginia, 1931, as
amended; to amend and reenact §17A-4-10 of said code; and to amend
said code by adding thereto a new section, designated §17-24A-6a, all
relating to abandoned antique vehicles; adding new definitions;
allowing automobile auctions to obtain title to abandoned vehicles;
creating a process by which an automobile auction may obtain a
salvage certificate or a nonrepairable motor vehicle certificate for
vehicles abandoned on its property; establishing a process by which
automobile auctions may obtain title to and sell certain abandoned
vehicles; allowing an insurance company to obtain a salvage certificate
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or a cosmetic total loss salvage certificate after paying a total loss
claim on a vehicle; creating a special procedure for a person in
possession of an abandoned antique vehicle to apply for and receive
title to the vehicle; creating a procedure for the Division of Motor
Vehicles to search for the owner of the vehicle and provide notice of
the application for title to vehicle; creating a procedure for the owner
to reclaim the vehicle within 30 days of notice of an application for
title to the vehicle; establishing fees to accompany an application for
title to the vehicle; establishing fees for reclamation of the vehicle by
owner; creating a misdemeanor and imposing fines for interfering with
an owner’s attempt to reclaim a vehicle; and directing the division to
promulgate rules and forms to effectuate new procedure,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4308, Barring persons who are convicted of certain criminal
offenses from acquiring property from their victims,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4308 — “A Bill to amend and reenact
§36-1-20 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §42-4-2 of said code, all relating generally to
barring persons who are convicted of certain criminal offenses from
acquiring property from their victims through joint tenancy or
inheritance; and creating exceptions,”

With the recommendation that the committee substitute do pass.

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:
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By Delegates Folk, Overington, Zatezalo, Manchin, Moore,

Sobonya, Kessinger, Foster, Summers and Azinger:

H. B. 4724 — “A Bill to amend and reenact §61-5-27 of the Code
of West Virginia, 1931, as amended, relating to adding a requirement
for the likelihood of imminent lawless action to the prerequisites for
the crime of intimidation and retaliation.”

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4248, Relating to methadone regulation,

And reports back a committee substitute therefore, with the same
title, as follows:

Com. Sub. for H. B. 4248 — “A Bill to amend and reenact
§16-1-4 of the Code of West Virginia, 1931, as amended; and to amend
said code by adding thereto a new article, designated §16-5Y-1, all
relating to methadone regulation; requiring the secretary of Health and
Human Resources to propose legislative rules for the regulation of
opioid treatment programs; requiring the Health Care Authority to
develop new certificate of need standards; prohibiting the Health Care
Authority from approving applications of certificate of need for opioid
treatment programs; imposing a moratorium on licensure of certain
new opioid treatment programs; providing the secretary monitor opioid
treatment programs; requiring program staff to receive minimum
training; setting forth standards for initial assessment to admission to
a program,; setting forth criteria to be admitted to a treatment program;
requiring a program to develop individualized treatment plans;
providing for random drug testing for program patients; enunciating
consequences for positive drug tests, including mandatory counseling;
requiring mandatory statistical reporting to the Department of Health
and Human Resources and the Legislative Oversight Commission on
Health and Human Resources; prescribing times programs must be



1444 JOURNAL OF THE [FEBRUARY 27

open; setting forth certain staff requirements for programs; requiring
programs to establish peer review committees that include a physician
member; and requiring the secretary to prescribe the procedure for peer
review,”

With the recommendation that the committee substitute do pass.

At the respective requests of Delegate Cowles, and by unanimous
consent, the bill (Com. Sub. for H. B. 4248) was taken up for
immediate consideration, read a first time and ordered to second
reading.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4364, Internet Privacy Protection Act,

And reports the same back with the recommendation that it do
pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4035, Permitting pharmacists to furnish naloxone
hydrochloride,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4035 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §16-46-7, relating to permitting pharmacists to furnish
opioid antagonists in accordance with standardized procedures
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developed and approved by both the West Virginia Board of Pharmacy
and the West Virginia Board of Medicine; and granting rule-making
authority,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
H. B. 4537, Relating to the regulation of chronic pain clinics,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4537 — “A Bill to amend and reenact
§16-5H-2, §16-5H-5 and §16-5H-7 of the Code of West Virginia, 1931,
as amended, all relating to the regulation of chronic pain clinics;
updating definitions; deleting an exemption; and clarifying the process
for hearing notices regarding license suspension or revocation,”

With the recommendation that the committee substitute do pass.

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:

By Delegates Weld, Kessinger, Sobonya, Summers, Shott, Fast,

McCuskey, Moore, Shaffer, Byrd and Manchin:

H. B. 4737 — “A Bill to amend the Code of West Virginia, 1931,
as amended, by adding thereto a new section, designated §60A-4-406a,
relating to increased penalties for manufacturing or transportation of
a controlled substance in the presence of a minor; providing for
increased penalty for adult persons convicted of manufacturing,
delivering, or possessing with the intent to manufacture or deliver a
controlled substance in the presence of a minor; and providing for
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increased penalty for adult persons convicted of transporting a
controlled substance into this state with the intent to deliver or
manufacture a controlled substance while being in the presence of a
minor at the time of the offense.”

Resolutions Introduced

Delegate A. Evans offered the following resolution, which was
read by its title and referred to the Committee on Roads and
Transportation then Rules:

H. C.R. 92 — “Requesting the Division of Highways to name the
bridge number 1296 on Route 220, Franklin Pike, five miles South of
Petersburg, Grant County, the ‘Captain John Bond and the West

s 9

Virginia State Troops Memorial Bridge’.

Whereas, The Home Guard in Petersburg, Grant County, was
officially called the West Virginia State Troops during the Civil War.
One of the local Captains of the State Troops was Captain John Bond
who was Captain of Company A. All of the members of this company
were from the Franklin Pike area. Many of these men gave their lives
for their state and country during one of the darkest periods in the
history of the United States and West Virginia; and

Whereas, Naming the bridge number 1296 on Route 220, Franklin
Pike, five miles south of Petersburg, Grant County, the “Captain John
Bond and the West Virginia State Troops Memorial Bridge” is an
appropriate recognition of his contributions and those of the brave men
who comprised the members of Company A of the West Virginia State
Troops to their country, state, community and Grant County; therefore,
be it

Resolved by the Legislature of West Virginia:

That the Division of Highways is hereby requested to name bridge
number 1296 on Route 220, Franklin Pike, five miles south of
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Petersburg, Grant County, the “Captain John Bond and the West
Virginia State Troops Memorial Bridge”; and, be it

Further Resolved, That the Division of Highways is requested to
have made and be placed signs identifying the bridge as the “Captain
John Bond and the West Virginia State Troops Memorial Bridge”; and,
be it

Further Resolved, That the Clerk of the House of Delegates
forward a certified copy of this resolution to the Secretary of the
Divison of Transportation and the surviving relatives of Captain John
Bond, the surviving relatives of the West Virginia State Troops and to
the 7th West Virginia Infantry Camp #7, Sons of the Civil War.

Motions

Delegate Sponaugle submitted a written motion, under the
provisions of House Rule 82, to discharge H. B. 2709 from the
Committee on Senior Citizen Issues, with a second reference to the
Committee on Finance.

Delegate Cowles moved that the motion be tabled.

On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
222), and there were—yeas 52, nays 38, absent and not voting 10, with
the nays and absent and not voting being as follows:

Nays: Bates, Blackwell, Boggs, Campbell, Caputo, Eldridge,
Faircloth, Fleischauer, Fluharty, Folk, Frich, Guthrie, Hanshaw,
Hartman, Hicks, Hornbuckle, Ihle, Longstreth, Lynch, Manchin,
Marcum, McGeehan, Miley, Morgan, Moye, Perdue, Perry, Pethtel,
Phillips, Pushkin, Reynolds, Rodighiero, Rowe, Shaffer, Skinner, P.
Smith, Sponaugle and P. White.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.
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So, a majority of the members present and voting having voted in
the affirmative, the motion to table the motion to discharge prevailed.

Special Calendar
Third Reading

Com. Sub. for H. B. 2110, Relating generally to the tax treatment
of manufacturing entities; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 223), and there were—yeas 89, nays 1, absent
and not voting 10, with the nays and absent and not voting being as
follows:

Nays: Fleischauer.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2110) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 2205, Creating the crime of prohibited sexual
contact by a psychotherapist; on third reading, coming up in regular
order, was reported by the Clerk.

At the request of Delegate Cowles, and by unanimous consent,
reference of the bill (Com. Sub. for H. B. 2205) to the Committee on
Finance was dispensed with.

The bill was then read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 224), and there were—yeas 56, nays 34, absent
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and not voting 10, with the nays and absent and not voting being as
follows:

Nays: Azinger, Bates, Blackwell, Campbell, Canterbury, Caputo,
Eldridge, Fleischauer, Fluharty, Folk, Guthrie, Hartman, Hicks,
Hornbuckle, Ihle, Kelly, Longstreth, Lynch, Manchin, Marcum,
McGeehan, Miley, Moye, J. Nelson, Perdue, Perry, Pethtel, Phillips,
Pushkin, Shaffer, Skinner, Sponaugle, Trecost and P. White.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2205) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 2801, Permitting county commissions and
municipalities to designate areas of special interest which will not
affect the use of property in those areas; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 225), and there were—yeas 88, nays 2, absent
and not voting 10, with the nays and absent and not voting being as
follows:

Nays: Cowles and Moffatt.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2801) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 2960, Permitting county boards of education to develop
emergency preparedness drills in schools; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 226), and there were—yeas 85, nays 5, absent
and not voting 10, with the nays and absent and not voting being as
follows:

Nays: D. Evans, Lynch, Marcum, Moye and Perry.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 2960) passed.

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 227), and
there were—yeas 84, nays 6, absent and not voting 10, with the nays
and absent and not voting being as follows:

Nays: D. Evans, Marcum, Moye, Perry, Skinner and P. White.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
2960) takes effect July 1, 2016.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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Com. Sub. for H. B. 4237, Supporting and Strengthening Families
Act; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 228), and there were—yeas 88, nays 1, absent
and not voting 11, with the nays and absent and not voting being as
follows:

Nays: Shaffer.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller, Moore and Morgan.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4237) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4299, Increasing the amount volunteer fire companies or
paid fire departments may charge for reimbursement; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 229), and there were—yeas 88, nays none, absent
and not voting 12, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Guthrie, Kelly, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4299) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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H. B. 4315, Relating to air-ambulance fees for emergency
treatment or air transportation; on third reading, coming up in regular
order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 230), and there were, including 2 paired —yeas
66, nays 24, absent and not voting 10, with the paired, nays, absent and
not voting being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: Byrd Nay: McGeehan

Nays: Arvon, Azinger, Blair, Butler, Faircloth, Fast, Folk,
Gearheart, Hamrick, Hill, Howell, Ihle, Kessinger, Lynch, McCuskey,
J. Nelson, Shaffer, Sponaugle, Storch, Trecost, Upson, Wagner and B.
White.

Absent and Not Voting: Cooper, Deem, Eldridge, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4315) passed.

An amendment to the title of the bill, recommended by the
Committee on Finance, was reported by the Clerk and adopted,
amending the title to read as follows:

H. B. 4315 — “A Bill to amend the Code of West Virginia, 1931,
as amended, by adding thereto a new section, designated §5-16-8a,
relating to collection of air-ambulance fees for emergency treatment or
air transportation rendered to persons covered by Public Employee
Insurance Agency plans; allowing providers of air ambulance services
not under contract with the Public Employees Insurance Agency to
collect an amount up to the equivalent paid for federal reimbursement
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for services rendered to covered employees or dependents; and
requiring providers of air ambulance services that enter into a
subscription service agreement with employees or dependents covered
by Public Employee Insurance Agency plans to accept the subscription
fee as payment in full for services rendered.”

H. B. 4321, Relating to tax credits for apprenticeship training in
construction trades; on third reading, coming up in regular order, was
read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 231), and there were—yeas 90, nays none, absent
and not voting 10, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4321) passed.

Delegate Cowles moved that the bill take effect January 1, 2017.

On this question, the yeas and nays were taken (Roll No. 232), and
there were—yeas 88, nays none, absent and not voting 12, with the
absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Fleischauer, Kurcaba, Lane, McCuskey, Miller and Moore.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4321) takes effect January 1, 2017.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4330, Relating to make unlawful to take a
fish, water animal or other aquatic organism from state waters to stock
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a commercial pond or lake; on third reading, coming up in regular
order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 233), and there were—yeas 90, nays none, absent
and not voting 10, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Kurcaba, Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4330) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 234), and
there were—yeas 89, nays none, absent and not voting 11, with the
absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, Ferro,
Flanigan, Householder, Kurcaba, Lane, Miller and Moore.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4330) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4334, Clarifying the requirements for a license to practice as
an advanced practice registered nurse and expanding prescriptive
authority; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 235), and there were, including 4 paired —yeas
72, nays 20, absent and not voting 8, with the paired, nays, and absent
and not voting being as follows:
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Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: Byrd Nay: Rohrbach
Yea: Sponaugle Nay: Flanigan

Nays: Arvon, Atkinson, Border, Butler, Cadle, D. Evans, Frich,
Hamrick, Kessinger, E. Nelson, Perry, Rodighiero, Stansbury, Statler,
Storch, Waxman, B. White and Zatezalo.

Absent and Not Voting: Cooper, Deem, Ellington, Ferro, Kurcaba,
Lane, Miller and Moore.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4334) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

At 3:06 p.m., on motion of Delegate Cowles, the House of
Delegates recessed for fifteen minutes.

Com. Sub. for H. B. 4339, Relating to wildlife resources; on third
reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 236), and there were—yeas 81, nays none, absent
and not voting 19, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Faircloth, Ferro, Flanigan, Hamilton, Hicks, Hornbuckle, Kurcaba,
Lane, Marcum, McGeehan, Miller, Moore, Morgan and Romine.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4339) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4380, Adding the spouse of an indigent
person as a possible individual who may be liable for the funeral
service expenses; on third reading, coming up in regular order, with
amendments pending and with restricted right to amend by Delegates
E. Nelson and Reynolds, was reported by the Clerk.

On motion of Delegates Summers and E. Nelson, the bill was
amended on page three, section eighteen, line thirty-two, following the
word “cremation”, by inserting the words “and expenses for interment
by a perpetual care cemetery as these terms are defined in section one,
article five-a, chapter thirty-five of the code.”

An amendment to the bill, offered by Delegate Reynolds, was
reported by the Clerk on page two, section eighteen, line one, by
striking out the number “$1,000.00” and inserting in lieu thereof the
number “$1,250.00”.

Whereupon,

Delegate Reynolds asked and obtained unanimous consent that the
amendment be withdrawn.

On motion of Delegates E. Nelson and Reynolds, the bill was
amended on page two, section eighteen, line two, by striking out the
period and inserting in lieu thereof “who are cremated, and $1,250 for
those who are buried” and a period.

On motion of Delegate Reynolds, the bill was amended on page
three, section eighteen, line twenty-nine, by striking out the word
“department” and inserting in lieu thereof the words “family member
otherwise responsible for reimbursement pursuant to subsection (a),
section nine of this article if he or she had not been deemed indigent”.

There being no further amendments, and having been engrossed,
the bill was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 237), and there were—yeas 58, nays 29, absent
and not voting 13, with the nays and absent and not voting being as
follows:

Nays: Bates, Boggs, Butler, Campbell, Caputo, Eldridge, Fluharty,
Gearheart, Hartman, Hornbuckle, Thle, Longstreth, Moye, J. Nelson,
Perdue, Perry, Pethtel, Phillips, Pushkin, Reynolds, Rodighiero, Rowe,
Skinner, P. Smith, Sobonya, Sponaugle, Statler, Trecost and Wagner.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore and Morgan.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4380) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4411, Relating to penalty for illegally taking native brook
trout; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 238), and there were—yeas 85, nays 1, absent
and not voting 14, with the nays and absent and not voting being as
follows:

Nays: McGeehan.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4411) passed.
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Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 239), and
there were—yeas 85, nays 1, absent and not voting 14, with the nays
and absent and not voting being as follows:

Nays: McGeehan.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4411) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4461, Relating to School Building Authority School Major
Improvement Fund eligibility; on third reading, coming up in regular
order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 240), and there were—yeas 82, nays 4, absent
and not voting 14, with the nays and absent and not voting being as
follows:

Nays: Kessinger, Lynch, Perry and P. White.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4461) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4554, Allowing an increase of gross weight
limitations on certain roads in Greenbrier County; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 241), and there were—yeas 85, nays 1, absent
and not voting 14, with the nays and absent and not voting being as
follows:

Nays: Caputo.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4554) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4587, Relating to violations associated with
absent voters’ ballots; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 242), and there were—yeas 86, nays none, absent
and not voting 14, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4587) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4607, Adding violations of law upon which
a public servant’s retirement plan may be forfeited; on third reading,
coming up in regular order, was read a third time.

Delegate Pushkin requested to be excused from voting on the
passage of Com. Sub. for H. B. 4607 under the provisions of House
Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 243), and there were—yeas 84, nays none, absent
and not voting 16, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kessinger, Kurcaba, Lane, Marcum, Miller, Moore,
Morgan, Reynolds and Westfall.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4607) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4658, Relating to the Board of Funeral Service Examiners;
on third reading, coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 244), and there were—yeas 54, nays 32, absent
and not voting 14, with the nays and absent and not voting being as
follows:

Nays: Ambler, Bates, Boggs, Butler, Campbell, Caputo, Eldridge,
D. Evans, Fluharty, Guthrie, Hartman, Hornbuckle, Longstreth, Lynch,
Manchin, Moye, J. Nelson, Perdue, Perry, Pethtel, Phillips, Pushkin,
Rodighiero, Rowe, Shaffer, Skinner, P. Smith, Sponaugle, Statler,
Upson, Wagner and Weld.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4658) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4725, Relating to providing the procedures for the filling of
vacancies in the offices of justices of the Supreme Court of Appeals,
circuit judge, family court judge or magistrate and making certain
clarifications; on third reading, coming up in regular order, was read
a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 245), and there were—yeas 86, nays none, absent
and not voting 14, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4725) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4727, Relating to state plan amendments; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 246), and there were—yeas 86, nays none, absent
and not voting 14, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4727) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4730, Relating to computer science courses of instruction; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 247), and there were—yeas 82, nays 4, absent
and not voting 14, with the nays and absent and not voting being as
follows:

Nays: Folk, McGeehan, Moffatt and Shaffer.

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4730) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4731, Relating to requiring comprehensive drug awareness
and prevention program in all public schools; on third reading, coming
up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 248), and there were—yeas 86, nays none, absent
and not voting 14, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4731) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4732, Relating to performance metrics for the West Virginia
Division of Highways; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 249), and there were—yeas 86, nays none, absent
and not voting 14, with the absent and not voting being as follows:

Absent and Not Voting: Byrd, Cooper, Deem, Ellington, A. Evans,
Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore, Morgan and
Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4732) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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H. B. 4733, Relating to requiring the Commissioner of Highways
to develop a statewide communications plan known as the
Comprehensive Public Involvement Plan; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 250), and there were—yeas 85, nays none, absent
and not voting 15, with the absent and not voting being as follows:

Absent and Not Voting: Atkinson, Byrd, Cooper, Deem, Ellington,
A. Evans, Ferro, Flanigan, Kurcaba, Lane, Marcum, Miller, Moore,
Morgan and Reynolds.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4733) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Second Reading

Com. Sub. for S. B. 10, Creating Unborn Child Protection from
Dismemberment Abortion Act; on second reading, coming up in
regular order, was read a second time.

At the request of Delegate Cowles, and by unanimous consent, the
bill was advanced to third reading with an amendment pending, and the
rule was suspended to permit the offering and consideration of the
amendment on that reading.

Com. Sub. for H. B. 2826, Requiring the Commissioner of the
Division of Highways to approve points of access to and from state
highways to real property used or to be used for commercial, industrial
or mercantile purposes; “Sarah Nott’s Law”; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.
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Com. Sub. for H. B. 4279, Relating to disposition of seized
firearms; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4317, Limiting factors in parenting plans; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

H. B. 4324, Authorizing information sharing by Workforce West
Virginia; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.

H. B. 4346, Relating to bear hunting and offenses and penalties; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4352, Relating to the selling of certain state
owned health care facilities by the Secretary of the Department of
Health and Human Resources; on second reading, coming up in regular
order, was read a second time.

On motion of Delegate E. Nelson, the bill was amended on page
two, section twenty-four, line six, after the word “exceed”, by striking
out the word “three” and inserting in lieu thereof the word “two”.

The bill was the ordered to engrossment and third reading.

Com. Sub. for H. B. 4448, Clarifying that communication by a
lender or debt collector which is allowed under the West Virginia
Consumer Credit and Protection Act, likewise does not violate the
provisions of the West Virginia Computer Crime and Abuse Act; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4463, Permitting the practice of telemedicine;
on second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.
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Com. Sub. for H. B. 4502, Allowing reciprocity agreements with
contiguous states to establish regulations, licensing requirements and
taxes for small businesses; on second reading, coming up in regular
order, was read a second time.

On motion of Delegate Shott, the bill was amended on page one,
section twenty-nine, line four, following the words “headquartered in”,
by inserting the words “this state or”.

And,

On page one, section twenty-nine, line five, by striking out the
words “this state” and inserting in lieu thereof the word “both”.

The bill was then ordered to engrossment and third reading.

Com. Sub. for H. B. 4505, Allowing Powerball winners to remain
anonymous; on second reading, coming up in regular order, was read
a second time.

On motion of Delegate Howell, the bill was amended on page one,
section fifteen-a, line one, after the word “powerball”, by inserting a
comma and the words “mega millions, and hot lotto”.

The bill was then ordered to engrossment and third reading.

H. B. 4706, Relating to county board regional meetings; on second
reading, coming up in regular order, was read a second time.

Delegates Ambler, Perry, Cooper, Moye, D. Evans, Wagner,
Rowan, Wagner and Westfall moved to amend the bill on page two,
section twenty-six-a, line fourteen, by striking out the words “Board
Association” and inserting in lieu thereof, the words “Superintendent
or his or her designee”.

And,

On page two, section twenty-six-a, lines fifteen and sixteen, by
striking out the words “and the State Superintendent”.
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On page two, section twenty-six-a, line sixteen, by striking out the
word “association” and inserting in lieu thereof the word
“superintendent”.

On page two, section twenty-six-a, line twenty, by striking out the
word “association” and inserting in lieu thereof the word “School
Superintendent”.

And,

On page two, section twenty-six-a, line twenty-four, by striking out
the words “Board Association” and inserting in lieu thereof, the word
“Superintendent”.

The question on the adoption of the amendment, the same was put
and did not prevail.

An amendment to the bill, offered by Delegates Espinosa, Duke
and Hamrick was reported by the Clerk.

Whereupon,

Delegate Espinosa asked and obtained unanimous consent that the
amendment be withdrawn.

The bill was then ordered to engrossment and third reading.
First Reading

The following bills on first reading, coming up in regular order,
were each read a first time and ordered to second reading:

S. B. 558, Maintaining solvency of Unemployment Compensation
Fund,

Com. Sub. for S. B. 597, Relating generally to Health Care
Authority,

Com. Sub. for H. B. 2665, Relating to participation in Motor
Vehicle Alcohol Test and Lock Program,
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Com. Sub. for H. B. 2849, Creating the West Virginia Sentencing
Commission,

Com. Sub. for H. B. 2963, Expanding the definition of
kidnapping,

Com. Sub. for H. B. 4176, Permitting the Regional Jail and
Correctional Facility Authority to participate in the addiction treatment
pilot program,

Com. Sub. for H. B. 4183, Relating generally to reporting opioid
overdoses,

Com. Sub. for H. B. 4225, Relating to patriotic displays at public
buildings,

Com. Sub. for H. B. 4240, Relating to the Uniform Controlled
Substances Act,

Com. Sub. for H. B. 4314, Prohibiting the sale of powdered or
crystalline alcohol,

H. B. 4428, Clarifying that optometrists may continue to exercise
the same prescriptive authority which they possessed prior to
hydrocodone being reclassified,

Com. Sub. for H. B. 4466, Relating to public school support,
Com. Sub. for H. B. 4480, Addiction Treatment Act of 2016,

Com. Sub. for H. B. 4507, Providing an employer may grant
preference in hiring to a veteran or disabled veteran,

Com. Sub. for H. B. 4517, Limiting the ability of an agent under
a power of attorney to take selfbenefiting actions,

Com. Sub. for H. B. 4561, Creating a special hiring process for
West Virginia Division of Highways employees,
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Com. Sub. for H. B. 4566, Relating to school personnel,

Com. Sub. for H. B. 4575, Creating criminal offenses relating to
money laundering,

Com. Sub. for H. B. 4576, Increasing the penalties for
transporting controlled substances into the state,

Com. Sub. for H. B. 4577, Creating an additional penalty for use
of a firearm in furtherance of a drug offense,

H. B. 4578, Creating a criminal offense of conspiracy to violate the
drug laws,

Com. Sub. for H. B. 4608, Requiring the State Auditor to consider
for payment a claim submitted by an electronically generated invoice,

Com. Sub. for H. B. 4633, Requiring the Division of Juvenile
Services to transfer to a correctional facility or regional jail any
juvenile in its custody that has been transferred to adult jurisdiction of
the circuit court and who reaches his or her eighteenth birthday,

H. B. 4644, Relating to deleting subsection (e) therein which
provides the sheriff to pay into the State Treasury all jury costs,

H. B. 4654, Relating to the Executive Secretary of the Board of
Registered Professional Nurses,

H. B. 4655, Prohibiting insurers, vision care plan or vision care
discount plans from requiring vision care providers to provide
discounts on noncovered services or materials,

Com. Sub. for H. B. 4659, Authorizing local health departments
to bill health insurance plans for services,

Com. Sub. for H. B. 4660, Relating to the information required to
be included in support of an application to the Public Service
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Commission for a certificate of convenience and necessity for a water,
sewer and/or storm water service project,

Com. Sub. for H. B. 4673, Providing for a crime for the theft,
damage or release of deer from private game farms,

H. B. 4685, Relating to professional and occupational board
members,

H. B. 4696, Creating the unlicensed practice review board,
H. B. 4726, Relating to coal mining generally,

H. B. 4734, Relating to mine subsidence insurance,

And,

H. B. 4735, Relating to the definition of health care provider, and
clarifying that speech-language pathologists and audiologists are two
separate providers.

At the request of Delegate Cowles, and by unanimous consent, the
House of Delegates returned to the Third Order of Business for the
purpose of receiving committee reports.

Committee Reports

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:

By Delegates Sobonya, Deem, Kessinger, Zatezalo, Shott,

Marcum, Fleischauer, Shaffer and Fluharty:

H. B. 4736 — “A Bill to amend the Code of West Virginia, 1931,
as amended, by adding thereto a new section, designated §47-26-2a,
relating to the pawn of gift cards; defining gift card; and limiting the
purchase, pawn, receipt, sale or exchange of a gift card with a
pawnbroker.”
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On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:

By Delegates Shott, Hanshaw, Ireland, Kessinger, Sobonya,

Foster, Zatezalo, Lane and Rowe:

H. B. 4739 — “A Bill to amend the Code of West Virginia, 1931,
as amended by adding thereto two new sections, designated §33-13D-1
and §33-13D-2, relating to the creation of the Unclaimed Life
Insurance Benefits Act; providing definitions; regulating insurer
conduct; requiring insurers to perform an annual comparison of its
insureds’ Policies, Retained Asset Accounts and Account Owners
against a Death Master File; providing that the annual comparison of
insureds’ Policies, Retained Asset Accounts and Account Owners
against a Death Master File shall not apply to those accounts for which
the insurer is receiving premiums from outside the policy value, by
check, bank draft, payroll deduction or any other similar method of
payment within eighteen months immediately preceding the Death
Master File comparison; requiring reasonable steps to be taken to
locate and contact beneficiaries or other authorized representatives
regarding the insurer’s claims process; and authorizing the Insurance
Commissioner to promulgate rules that may be reasonably necessary
to implement the Unclaimed Life Insurance Benefits Act.”

At the respective requests of Delegate Cowles, and by unanimous
consent, the bill (H. B. 4739) was taken up for immediate
consideration, read a first time and ordered to second reading.

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:

By Delegates Hanshaw, McCuskey, Foster, Weld, Fast,

Overington, Folk, Shaffer, Moore, Byrd and Manchin:

H. B. 4738 — “A Bill to amend and reenact §17C-5-2 of the Code
of West Virginia, 1931, as amended, relating to the offense of driving
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in an impaired state; establishing the offense of driving a vehicle while
he or she is in an impaired state; establishing the offense of driving a
vehicle while he or she is in an impaired state but has an alcohol
concentration in his or her blood of less than fifteen hundredths of one
percent by weight; adding influence of substances in definition of
impaired state; and providing for penalties.”

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4438, Relating to the involuntary examination of individuals
experiencing a psychiatric emergency or mental illness,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4438 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §27-5-2a; and to amend and reenact §27-5-3 of said code,
all relating to the involuntary examination of individuals experiencing
a psychiatric emergency or mental illness; authorizing physicians to
execute a certificate directing that individuals found to be experiencing
a psychiatric emergency to be held involuntarily for examination and
treatment; defining psychiatric emergency; directing another physician,
registered nurse or physician assistant to sign the certificate under oath
stating that he or she has also examined the individual and concurs
with the initial physician’s opinions; requiring the chief medical officer
of the facility to provide notice of the involuntary detention to an
individual’s spouse or one of the individual’s parents or guardians, if
no spouse, or to an adult individual’s next of kin; authorizing law
enforcement to take individuals into custody and to transport; directing
notice to be provided to mental hygiene commissioners; authorizing
mental hygiene commissioners to conduct hearings under certain
W.Va. Code circumstances; requiring the mental health facility to file
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an application for involuntary hospitalization pursuant to W.Va. Code
§27-5-2a within seventy-two hours of the person arriving at the mental
health facility; and authorizing individuals -certificated to be
experiencing a psychiatric emergency to be admitted to mental health
facilities for involuntary examination and treatment,”

With the recommendation that the committee substitute do pass.

At the respective requests of Delegate Cowles, and by unanimous
consent, the bill (Com. Sub. for H. B. 4438) was taken up for
immediate consideration, read a first time and ordered to second
reading.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4586, Ensuring that the interest of protected persons,
incarcerated persons and unknown owners are protected in
condemnation actions filed by the Division of Highways,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4586 — “A Bill amend and reenact §54-2-4
of the Code of West Virginia, 1931, as amended, relating to
representation in condemnation proceedings where a property owner
or other party is under a legal disability; providing that the court shall
protect the rights of any person who is under a legal disability because
he or she is a protect person, incarcerated, or whose ownership interest,
lien, or other claim to property requires them to be a party in a
condemnation action; providing that a protected person who is a party
in a condemnation action may be represented by a conservator or
guardian or by a limited guardian appointed by the court; providing
that an incarcerated person who is a party in a condemnation action and
has an attorney or committee shall be represented by the attorney or
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committee; providing that an incarcerated person who is a party in a
condemnation action who does not have an attorney or committee shall
be represented by a court appointed attorney; providing that the court
shall appoint a guardian ad litem to defend the interests of an unknown
owner or owners of property subject to condemnation; clarifying that
the statutory procedures for condemnation actions control; and
authorizing payment for court appointed attorneys to be paid in an
amount to be fixed by the court or judge, to be taxed as costs and paid
by the applicant,”

With the recommendation that the committee substitute do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4307, Clarifying that a firearm may be carried for
self-defense in state parks, state forests and state recreational areas,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4307 — “A Bill to amend and reenact
§20-2-5 of the Code of West Virginia, 1931, as amended, relating to
carrying a firearm for self-defense in a state park, state forest, state
wildlife management area, or state rail trail, and providing an
exception,”

With the recommendation that the committee substitute do pass.

At the respective requests of Delegate Cowles, and by unanimous
consent, the bill (Com. Sub. for H. B. 4307) was taken up for
immediate consideration, read a first time and ordered to second
reading.

On motion for leave, a bill was introduced (Originating in the
Committee on the Judiciary and reported with the recommendation that
it do pass), which was read by its title, as follows:
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By Delegates Weld, Hanshaw, McCuskey, Fleischauer,

Kessinger, Sobonya, Summers and Zatezalo:

H. B. 4740 - ““A Bill to amend the Code of West Virginia, 1931, as
amended, by adding thereto a new section, designated §52-1-11b,
relating to jury service; permitting that current members of the
National Guard or Reserves may be excused from jury duty.”

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4542, Allowing persons with property within rural fire
protection districts to opt out of fire protection coverage,

And reports back a committee substitute therefor, with a new title,
as follows:

Com. Sub. for H. B. 4542 — “A Bill to amend and reenact
§8-15-3 of the Code of West Virginia, 1931, as amended, relating to
the imposition of fire fees on non-residents of a municipality who are
users of that municipality’s fire service; capping the amount of such
fees which can be imposed, providing for a referendum on this issue of
fire service, and petition requirements for triggering the same,”

With the recommendation that the committee substitute do pass.

At the respective requests of Delegate Cowles, and by unanimous
consent, the bill (Com. Sub. for H. B. 4542) was taken up for
immediate consideration, read a first time and ordered to second
reading.

On motions for leave, resolutions were introduced (Originating in
the Committee on Government Organization and reported with the
recommendation they be adopted, but that they each be referred to the
Committee on Rules), which were read by their titles as follows:
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By Delegates Howell, Arvon, Atkinson, Blair, Border, Cadle,

Caputo, Faircloth, Hamrick, Hartman, Hill, Ihle, Lynch,

McGeehan, Moffatt, J. Nelson, Pushkin, R. Smith, Sponaugle,

Stansbury and P. White:

H. C. R. 93 — “Requesting the Joint Committee on Government
and Finance study the Motor Vehicle Code.”

Whereas, Improvements in motor vehicle design and associated
technologies have advanced, rendering parts of the Motor Vehicle
Code obsolete since it was last amended; and

Whereas, The Legislature is committed to evaluating and
modernizing the West Virginia Code, so that the laws are reasonable
and not overly burdensome; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is requested
to study the Motor Vehicle Code; and, be it

Further Resolved, That the Joint Committee on Government and
Finance report to the regular session of the Legislature, 2017, on its
findings, conclusions, and recommendations, together with drafts of
any legislation necessary to effectuate its recommendations; and, be it

Further Resolved, That the expenses necessary to conduct this
study and to prepare and draft necessary legislation be paid from
legislative appropriations to the Joint Committee on Government and
Finance.

And,

By Delegates Howell, Arvon, Atkinson, Blair, Border, Cadle,
Caputo, Faircloth, Hamrick, Hartman, Hill, Ihle, Lynch,
McGeehan, Moffatt, J. Nelson, Pushkin, R. Smith, Sponaugle,
Stansbury and P. White:
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H. C. R. 94 — “Requesting the Joint Committee on Government
and Finance study the holdings of public property by departments,
agencies, commissions, bureaus and boards of the state.”

Whereas, The Legislative Auditor reported in 2015 on the property
holdings and maintenance of public properties under the Department
of Administration; and

Whereas, The Legislative Auditor found certain deficiencies in
building maintenance and repair, properties were purchased and
remained vacant or in disrepair; and

Whereas, The Real Estate Division does not have a comprehensive
inventory of publicly held property due to certain exemptions in the
West Virginia Code; and

Whereas, Understanding what properties are held, occupied and
available for use is critical so that the state can efficiently perform
those tasks and functions essential for a responsible government; and

Whereas, The cost of maintaining publicly held property has
continued to increase, straining the budget of the General Services
Division and other agencies; and

Whereas, Developing a comprehensive inventory of publicly held
buildings and property would aid in making decisions regarding
purchasing or building new buildings, renovating existing buildings
and budgeting for the maintenance and repair of existing buildings;
therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is requested
to study the holdings of public property by departments, agencies,
commissions, bureaus and boards of the state; and, be it
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Further Resolved, That the Joint Committee on Government and
Finance report to the regular session of the Legislature, 2017, on its
findings, conclusions, and recommendations, together with drafts of
any legislation necessary to effectuate its recommendations; and, be it

Further Resolved, That the State Treasurer, the State Auditor, the
Department of Administration and the Real Estate Division, the
Department of Transportation and the Division of Highways, the
Department of Education, the School Building Authority and the State
Board of Education shall cooperate with the Legislature and provide
information, access to personnel and access to all records necessary to
effectuate the provisions of this study; and, be it

Further Resolved, That the expenses necessary to conduct this
study and to prepare and draft necessary legislation be paid from
legislative appropriations to the Joint Committee on Government and
Finance.

Delegate Howell, Chair of the Committee on Government
Organization, submitted the following report, which was received:

Your Committee on Government Organization has had under
consideration:

H. B. 4246, Changing the Martinsburg Public Library to the
Martinsburg-Berkeley County Public Library,

And reports the same back with the recommendation that it do
pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

And reports back a committee substitute therefore, with a new title,
as follows:
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Com. Sub. for H. B. 4046 — “A Bill to amend and reenact article
2, chapter 64 of the Code of West Virginia, 1931, as amended, relating
generally to the promulgation of administrative rules by the
Department of Administration; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain agencies and commissions
under Department of Administration to repeal certain legislative,
procedural or interpretative rules that are no longer authorized or are
obsolete; authorizing the Department of Administration to promulgate
a legislative rule relating to the purchasing division; repealing
Department of Administration legislative rule relating to the
availability of state surplus buildings and equipment to charity food
banks; authorizing the Consolidated Public Retirement Board to
promulgate a legislative rule relating to benefit determination and
appeal; authorizing the Consolidated Public Retirement Board to
promulgate a legislative rule relating to the Teachers’ Defined
Contribution System; authorizing the Consolidated Public Retirement
Board to promulgate a legislative rule relating to the Teachers’
Retirement System; authorizing the Consolidated Public Retirement
Board to promulgate a legislative rule relating to refund, reinstatement,
retroactive service, loan and correction of error interest factors;
authorizing the Consolidated Public Retirement Board to promulgate
a legislative rule relating to service credit for accrued and unused sick
leave; authorizing the Consolidated Public Retirement Board to
promulgate a legislative rule relating to the West Virginia State Police;
authorizing the Consolidated Public Retirement Board to promulgate
a legislative rule relating to the Deputy Sheriff Retirement System;
authorizing the Ethics Commission to promulgate a legislative rule
relating to the public use of names or likenesses; repealing Ethics
Commission legislative rule relating to advisory opinions; repealing
Ethics Commission legislative rule relating to guidelines and standards
for determining the existence of disqualifying financial interests;
repealing Ethics Commission legislative rule relating to contributions;
authorizing the Division of Personnel to promulgate a legislative rule
relating to the administrative rule of the West Virginia Division of
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Personnel; repealing State Building Commission procedural rule
relating to procedural rules for meetings; repealing Public Employees
Insurance Agency procedural rules relating to procedural rules for the
Public Employees Insurance Agency Advisory Board; and repealing
Board of Risk and Insurance Management legislative rule relating to
discontinuation of professional malpractice insurance,”

With the recommendation that the committee substitute do pass.

Delegate Howell, Chair of the Committee on Government
Organization, submitted the following report, which was received:

Your Committee on Government Organization has had under
consideration:

H. B. 4616, Permitting county commissions the option of paying
the salaries of county officials and their employees on a bi-weekly
basis,

And reports the same back with the recommendation that it do
pass.

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:

Your Committee on Finance has had under consideration:
H. B. 2704, Increasing sales and use taxes by one percent,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 2704 — “A Bill to amend and reenact
§11-15-2,811-15-3,811-15-7a,§11-15-8,§11-15-8aand §11-15-9h of
the Code of West Virginia, 1931, as amended; to amend said code by
adding three new sections thereto, designated §11-15-8e, §11-15-8f
and §11-15-90; and to amend and reenact §11-15A-2 of said code, all
relating to consumer sales and service taxes and use taxes generally;
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including certain activities within definition of contracting; including
contracting and certain payments within definition of ‘service’ and
‘selected service’; reducing rate of consumer sales and service taxes
and conditioning reductions on certain events; removing reduced
taxation of certain sales of mobile homes; removing exception for the
imposition of tax on the value of labor relating to manufacture, sale or
installation of modular dwellings; removing exemption from tax for
certain professional services; removing the exception to application of
tax contracting services; removing exemptions from tax for selected
advertising services, certain memberships or services provided by
certain health and fitness organizations, certain sales of computer
hardware or software, electronic data processing services and products
transferred electronically; reducing rate of use taxes and conditioning
reductions on certain events; specifying effective dates; providing for
emergency and legislative rules; and naming the act the West Virginia
Tax Decrease Act of 2016,”

H. B. 4271, Ending discretionary transfers to the Licensed
Racetrack Modernization Fund,

And reports back a committee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4271 — “A Bill to amend and reenact
§29-22A-10 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §29-25-22 and §29-25-22b of said code, all relating
to ending transfers to the Licensed Racetrack Modernization Fund;
transferring funds remaining in the Licensed Racetrack Modernization
Fund and the Historic Resort Hotel Modernization Fund to the General
Revenue Fund of the state during the fiscal year ending June 30, 2016;
providing exceptions for recoupment of certain expenditures for
eligible facility modernization improvements from the Licensed
Racetrack Modernization Fund; and closing the Licensed Racetrack
Modernization Fund and the Historic Resort Hotel Modernization
Fund,”
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H. B. 4435, Authorizing the Public Service Commission to
approve expedited cost recovery of electric utility coal-fired boiler
modernization and improvement projects,

And reports back acommittee substitute therefore, with a new title,
as follows:

Com. Sub. for H. B. 4435 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §24-2-11, relating to modernization and improvement of
coal-fired boilers at electric power plants; providing procedure for
expedited cost recovery of electric utility coal-fired boiler
modernization and improvement projects deemed just and reasonable
and in the public interest; and providing rulemaking authority,”

And,

H. B. 4668, Raising the allowable threshold of the coal severance
tax revenue fund budgeted for personal services,

And reports back a committee substitute therefore, with the new
title, as follows:

Com. Sub. for H. B. 4668 — “A Bill to amend and reenact
§11-13A-6 of the Code of West Virginia, 1931, as amended, relating
to raising the allowable threshold of the coal severance tax revenue
fund budgeted for personal services from one fourth to one half; and
directing State Auditor report of county special budgets to Joint
Committee on Government and Finance,”

With the recommendation that the committee substitutes each do
pass.

At the respective requests of Delegate Cowles, and by unanimous
consent, Com. Sub. for H. B. 2704 and Com. Sub. for H. B. 4271 were
each taken up for immediate consideration, read a first time and
ordered to second reading.
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Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 4345, Repealing the West Virginia Permitting and Licensing
Information Act,

And reports the same back with the recommendation that it do
pass.

Leaves of Absence

At the request of Delegate Cowles, and by unanimous consent,
leaves of absence for the day were granted Delegates Byrd, Cooper,
Deem, Ellington, Ferro, Flanigan, Kurcaba, Lane, Miller and Moore.

Remarks of Members

Delegate Caputo asked and obtained unanimous consent that the
remarks of Delegate Pushkin regarding S. B. 411, Creating Second
Chance for Employment Act, be printed in the Appendix to the Journal.

Miscellaneous Business

Delegate Guthrie noted that she was absent when the vote was
taken on Roll No. 229, and that had she been present, she would have
voted “Yea” thereon.

Delegates Faircloth, Hamilton and McGeehan announced that they
were absent when the vote was taken on Roll No. 236, and that had
they been present, they would have voted “Yea” thereon.

Delegate Hamilton filed a form with the Clerk’s Office per House
Rule 94b to be added as a cosponsor of H. B. 2704.

Delegate Frich filed a form with the Clerk’s Office per House Rule
94b to be added as a cosponsor of H. B. 4739.
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Delegate McGeehan filed a form with the Clerk’s Office per House
Rule 94b to be added as a cosponsor of H. B. 4724.

Delegate Westfall filed a form with the Clerk’s Office per House
Rule 94b to be added as a cosponsor of H. B. 4739.

Delegate B. White filed a form with the Clerk’s Office per House
Rule 94b to be added as a cosponsor of H. B. 4739.

Delegate Frich filed a form with the Clerk’s Office per House Rule
94b to be removed as a cosponsor of H. B. 4473.

Delegate Hanshaw filed a form with the Clerk’s Office per House
Rule 94b to be removed as a cosponsor of H. B. 4739.

Delegate Frich filed a form with the Clerk’s Office per House Rule
94b to be added as a cosponsor of H. B. 4180.

Delegate B. White filed a form with the Clerk’s Office per House
Rule 94b to be removed as a cosponsor of H. C. R. 36.

At 4:59 p.m., the House of Delegates adjourned until 11:00 a.m.,
Monday, February 29, 2016.
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MONDAY, FEBRUARY 29, 2016
FORTY-EIGHTH DAY

[MR. SPEAKER, MR. ARMSTEAD, IN THE CHAIR]

The House of Delegates met at 11:00 a.m., and was called to order
by the Honorable Tim Armstead, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Saturday, February 27,
2016, being the first order of business, when the further reading thereof
was dispensed with and the same approved.

Reordering of the Calendar

Delegate Cowles announced that the Committee on Rules had
transferred Com. Sub. for H. B. 4377, on Third Reading, House
Calendar, to the Special Calendar.

Messages from the Senate

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 116 — “A Bill to amend and reenact
§29-22B-1101 of the Code of West Virginia, 1931, as amended,
relating to increasing number of limited video lottery terminals allowed
at retail locations; requiring Lottery Commission to conduct bid only
open to current permit holders prior to September 1, 2016, for permits
expiring June 30, 2021; and establishing procedure for bid process”;
which was referred to the Committee on the Judiciary then Finance.
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A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 411 — “A Bill to amend and reenact
§61-11-26 of the Code of West Virginia, 1931, as amended, relating to
the creation of the West Virginia Second Chance for Employment Act;
defining terms; expanding eligibility for criminal expungement to
persons convicted of certain nonviolent felonies; defining ‘nonviolent
felony’; providing exclusions to eligibility; establishing timing for
filing a petition for expungement; creating petition requirements and
court procedure for evaluating preliminary and final orders of
expungement for nonviolent felonies; providing for preliminary orders
of expungement; requiring a ten-year period under a preliminary order
of expungement for a felony before one may obtain a final order of
expungement; clarifying disclosure requirements with respect to the
information sealed pursuant to an order of expungement, including
exemptions; providing standard for inspection of sealed records; and
making technical changes”; which was referred to the Committee on
Industry and Labor then the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and

requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 421 — “A Bill to amend and reenact
§11-13A-3 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §11-15-9i of said code, all relating to the
termination of behavioral health severance and business privilege tax;
specifying effective date of the termination; establishing method of
payment of outstanding refund claims; generating replacement revenue
stream by changing the durable medical goods sales tax exemption to
home users only; specifying effective dates of this amendment;
providing method to claim this exemption; and providing definitions
for clarification.”
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At the respective requests of Delegate Cowles, and by unanimous
consent, the bill (Com. Sub. for S. B. 421) was taken up for immediate
consideration, read a first time and ordered to second reading.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 455 — “A Bill to amend and reenact §29-22B-503 and
§29-22B-504 of the Code of West Virginia, 1931, as amended, all
relating to allowing a person to be both a limited video lottery operator
and retailer”; which was referred to the Committee on the Judiciary
then Finance.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 461 — “A Bill to amend and reenact §5B-2B-1, §5B-2B-2,
§5B-2B-3, §5B-2B-4, §5B-2B-4a, §5B-2B-5, §5B-2B-6 and §5B-2B-9
of the Code of West Virginia, 1931, as amended; and to amend said
code by adding thereto a new section, designated §5B-2B-4b, all
relating to West Virginia Workforce Development Board; updating
West Virginia Workforce Investment Act to West Virginia Innovation
and Opportunity Act; defining terms; creating West Virginia
Workforce Development Board; providing for composition of West
Virginia Workforce Development Board; setting forth requirements for
board members; setting forth duties of board; updating reporting
requirements; requiring open proceedings of board; and updating
language”; which was referred to the Committee on Government
Organization.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 468 — “A Bill to amend and reenact
§46A-6K-3 of the Code of West Virginia, 1931, as amended, relating
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to allowing accrual of interest during rescission period on a loan where
right of rescission applies, if the loan is not rescinded; and providing
exclusion to the charging and payment of interest”’; which was referred
to the Committee on Banking and Insurance then the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 542 — “A Bill to amend and reenact
§17C-15-49 of the Code of West Virginia, 1931, as amended, relating
generally to admissibility of certain evidence in a civil action for
damages; allowing the admission of the nonuse of an adult motor
vehicle occupant’s safety belt in violation of law on the issue of failure
to mitigate damages; subjecting that evidentiary issue to West Virginia
Rules of Evidence; prohibiting admission of evidence of failure to wear
safety belt for comparative negligence purposes; providing for
admission of evidence related to failure to wear safety belt for issue of
mitigation of damages under certain circumstances; requiring expert
evidence showing failure to wear safety belt in violation of this section
be relevant to injuries or damages of plaintiff; permitting trier of fact
to reduce amount of plaintiff’s recovery attributable to failure to wear
safety belt after reductions for comparative negligence; limiting
percentage of reduction of medical expenses for an adult vehicle
occupant’s failure to wear safety belt to fifty percent; and clarifying
that nothing is intended to limit a manufacturer from introducing
evidence of an adult vehicle occupant’s failure to wear safety belt to
defend the design, manufacture or crashworthiness of a product in any
action claiming damages under a product liability theory”; which was
referred to the Committee on the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 578 — “A Bill to amend and reenact §61-2-10b of the Code
of West Virginia, 1931, as amended, relating to protection of utility
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workers from crimes against the person; defining ‘utility worker’; and
establishing penalties”; which was referred to the Committee on the
Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 595 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §5-10-15c; and to amend said code by adding thereto a new
section, designated §18-7A-17b, all relating to retirement credit for
members of the West Virginia National Guard; and establishing
procedure for purchase of military service credit by members of certain
retirement systems with current or prior service in the West Virginia
National Guard”; which was referred to the Committee on Finance.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 619 — “A Bill to amend and reenact
§29A-3-5 and §29A-3-11 of the Code of West Virginia, 1931, as
amended; to amend said code by adding thereto two new sections,
designated §29A-3-19 and §29A-3-20; and to amend said code by
adding thereto a new section, designated §29A-3A-20, all relating to
legislative rulemaking; requiring agencies respond to public comments
during the rule-making process; requiring five-year expiration
provisions in all future rules promulgated by executive agencies and
higher education, but with provided exceptions; requiring expiration
provisions in all future modifications of rules affecting agencies and
higher education, but with provided exceptions; providing that any rule
containing an expiration provision shall remain in effect after the
expiration date and until the rule is modified or repealed; requiring
agencies to explain why or why not public comments were
incorporated into the rule; providing that failure of an agency to
adequately explain why or why not public comments were incorporated



1490 JOURNAL OF THE [FEBRUARY 29

into the rule is grounds for rejection of the rule; requiring additional
information to be included when an agency submits proposed rules to
the Legislative Rule-Making Review Committee, including an
economic impact statement, detailed description of the purpose or
objective of the rule, explanation of the statutory authority, public
comments and written responses by the agency concerning those
comments; requiring the agency’s response address each issue and
concern expressed by the comments received and whether the rule will
be overly burdensome on business and industry by setting forth
specific factors that must be addressed; requiring all executive branch
agencies to review and evaluate all rules, guidelines, policies and
recommendations with those any federal counterparts and determine if
the state’s rules, guidelines, policies and recommendations are more
stringent; and requiring each agency to review each of its rules within
four years to determine if its rules should be continued without change,
modified or repealed, and to submit a report to the Legislative
Rule-Making Review Committee”; which was referred to the
Committee on the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 627 — “A Bill to amend and reenact §30-3A-2 of the Code
of West Virginia, 1931, as amended; and to amend and reenact
§55-7-23 of said code, all relating to permitting physicians to decline
prescribing controlled substance in certain circumstances; limiting
disciplinary action on medical license for not prescribing or
discontinuing prescribing controlled substance in certain
circumstances; precluding criminal action for not prescribing or
discontinuing prescribing controlled substance in certain
circumstances; and limiting liability for not prescribing or
discontinuing prescribing controlled substance in certain
circumstances”; which was referred to the Select Committee on
Prevention and Treatment of Substance Abuse then the Judiciary.
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A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 634 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto anew article, designated
§17B-7-1, §17B-7-2, §17B-7-3, §17B-7-4, §17B-7-5, §17B-7-6,
§17B-7-7,§17B-7-8, §17B-7-9 and §17B-7-10, all relating to creation
of the Second Chance Driver’s License Act; creating short title; setting
forth legislative findings and purpose; defining terms; establishing
program; directing the Director of the Division of Justice and
Community Services to administer program; setting eligibility
requirements to become program participant; requiring application
from person wishing to participate; directing the director to coordinate
with officials from courts and commissioner to verify total amount of
unpaid court costs; setting deadlines for provision of information
regarding unpaid court costs to director; directing how unreported
court costs are to be handled; requiring notification to applicant of
acceptance into program; directing the director to develop consolidated
repayment schedule for participant; setting requirements for
consolidated repayment schedule; permitting modification of
consolidated repayment schedule; permitting hardship waiver;
clarifying that participant is under no obligation to make separate or
additional payments directly to court if those costs are included in
consolidated repayment schedule; establishing moratorium on
collection of unpaid court fees by a court or its designee while a
participant is in good standing with the program; requiring monthly
remittance of payments to director; directing issuance of certificate of
compliance, certificate of noncompliance, program removal notice and
program completion certificate under certain conditions; directing
Division of Motor Vehicles to place stay or lift stay on suspension or
revocation of participant’s driver’s license under certain conditions;
permitting Division of Motor Vehicles to require retesting under
certain circumstances; exempting participants from certain retesting
fees and reinstatement fees; creating Second Chance Driver’s License
Program Account; providing for administration of account; directing
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deposit of funds into account; authorizing expenditure of funds from
account for certain purposes; requiring Division of Justice and
Community Services to collect and distribute unpaid court costs on a
pro rata basis; and providing legislative and emergency rule-making
authority”; which was referred to the Committee on Roads and
Transportation then the Judiciary.

Resolutions Introduced

Delegate Moffatt offered the following resolution, which was read
by its title and referred to the Committee on Roads and Transportation
then Rules:

H. C. R. 95 — “Requesting that bridge number 322-10-28.14,
currently known as the West Hamlin Bridge, carrying West Virginia
Route 10 over the Guyandotte River in Lincoln County, West Virginia,
be named the ‘Army SSG Arthur N. McMellon Memorial Bridge’.”

Whereas, Staff Sergeant Arthur N. McMellon was the seventh
child born to Frank and Garnett McMellon of West Hamlin, Lincoln
County, and attended Guyan Valley High School; and

Whereas, SSG Arthur N. McMellon had four brothers, Frank, Jr.
of West Hamlin, Forrest of Barboursville, Gerald of Alum Creek and
Jimmy of Star Route 10, near Barboursville, and three of the four also
served in the military; and

Whereas, SSG Arthur N. McMellon saw combat action in the
United States Army in Korea at the age of seventeen, where he was
missing in action, once for 18 days but returned uninjured; and

Whereas, SSG Arthur N. McMellon never intended to make a
career of the Army, but later reenlisted because he was unable to find
a job in West Virginia and was deployed to a combat area in Vietnam;
and

Whereas, While serving as a mess sergeant, SSG Arthur N.
McMellon was able to scrounge up supplies for and serve a turkey
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feast for 71 Vietnamese children who unexpectedly visited his First
Division Company on a Thanksgiving Day; and

Whereas, SSG Arthur N. McMellon’s letters home to his wife and
mother described the debilitating heat and humidity endured by the
troops in Vietnam, the intense fighting in the area where he was
stationed near Ben Cat and his desire to be home; and

Whereas, While riding in a Jeep to secure supplies for his unit,
SSG Arthur N. McMellon was killed December 1, 1965 by a Viet Cong
grenade; and

Whereas, SSG Arthur N. McMellon was buried in Arlington
National Cemetery on December 16, 1965; and

Whereas, Then Rep. Ken Hechler, D. W.Va., who arranged for the
sergeant’s burial at Arlington, said of him, “He showed that human
kindness and love can shine through and can never be obscured by the
muck and grime of a brutal war”; therefore, be it

Resolved by the Legislature of West Virginia:

That bridge number 322-10-28.14, currently known as the West
Hamlin Bridge, carrying West Virginia Route 10 over the Guyandotte
River, in Lincoln County, West Virginia, be named the “Army SSG
Arthur N. McMellon Memorial Bridge”; and, be it

Further Resolved, That the Commissioner of the Division of
Highways is hereby requested to erect signs at both ends of the bridge
containing bold and prominent letters proclaiming the bridge the
“Army SSG Arthur N. McMellon Memorial Bridge”; and, be it

Further Resolved, That the Clerk of the House of Delegates
forward a certified copy of this resolution to the Commissioner of the
Division of Highways.

Delegates Ireland, R. Smith, McCuskey, Zatezalo and D. Evans
offered the following resolution, which was read by its title and
referred to the Committee on Rules:
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H. C. R. 96 — “Requesting the Federal Energy Regulatory
Commission (FERC) expedite the approval of six interstate natural gas
pipeline projects in West Virginia.”

Whereas, The United States has benefited from the vast natural
resources produced in West Virginia for more than 150 years; and

Whereas, Horizontal drilling in the Marcellus and Utica Shales has
made West Virginia and the Appalachian Basin the most prolific
producer of natural gas, accounting for eighty-five percent of our
nation’s daily production; and

Whereas, More than 30,000 direct and indirect jobs are provided
or supported by the natural gas industry statewide with an average
annual salary in excess of $40,000 annually; and

Whereas, The state’s Gross Domestic Product (GDP) from the
production of natural gas and oil was in excess of $3.9 billion dollars
in 2014, with less than five percent of the known shale reserves
permitted, West Virginia is blessed with hundreds of years of natural
gas reserves; and

Whereas, The need to build natural gas pipeline infrastructure to
new or underserved markets in the Northeast, Southeast and
Mid-Atlantic regions of the country can now become a reality; and

Whereas, Six interstate natural gas pipeline projects are currently
proposed for construction and will transport our abundant gas resources
to market; and

Whereas, The following pipeline projects are critical to West
Virginia: Rover Pipeline, Mountain Valley Pipeline, WB Xpress
Pipeline, Leach Xpress Pipeline, Mountaineer Xpress Pipeline, Atlantic
Coast Pipeline and the Supply Header Pipeline projects; and

Whereas, Building these proposed natural gas pipelines in West
Virginia equates to $5.7 billion in capital investment, more than 18,000
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new construction jobs and $61 million in property taxes during
construction; and

Whereas, A recent statewide survey conducted by the West
Virginia Oil and Natural Gas Association (WVONGA) found that more
than seventy-five percent of West Virginia respondents support the
construction of natural gas pipelines; and

Whereas, The FERC has primary jurisdiction over United States
interstate natural gas pipeline projects and will make the final decision
regarding project approval; therefore, be it

Resolved by the Legislature of West Virginia:

That the West Virginia House of Delegates hereby requests that the
FERC, expedite the approval of these six interstate natural gas pipeline
projects in West Virginia with speed so as to maximize West
Virginia’s natural gas resources, create thousands of good-paying jobs
for West Virginia citizens, provide needed tax revenues to pay for
government services and reduce America’s dependence on foreign
sources of energy.

Motions

Delegate Kelly submitted a written motion, under the provisions
of House Rule 82, to discharge H. B. 4280, Permitting persons who are
twenty-one years of age or older to operate or be a passenger on a
motorcycle without a helmet, from the Committee on Roads and
Transportation.

Delegate Cowles moved that the motion be tabled.

On this motion, Delegate Kelly demanded the yeas and nays,
which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
251), and there were—yeas 51, nays 47, absent and not voting 2, with
the nays and absent and not voting being as follows:
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Nays: Ambler, Atkinson, Azinger, Bates, Blackwell, Boggs,
Butler, Byrd, Cadle, Campbell, Caputo, Cooper, Eldridge, D. Evans,
Faircloth, Ferro, Flanigan, Fluharty, Folk, Guthrie, Hartman, Hicks,
Hornbuckle, Ihle, Kelly, Kessinger, Longstreth, Lynch, Marcum,
McGeehan, Miley, Moffatt, Moore, Morgan, Moye, J. Nelson, Pethtel,
R. Phillips, Pushkin, Reynolds, Rodighiero, Romine, Skinner, P. Smith,
Sponaugle, Trecost and P. White.

Absent and Not Voting: Perdue and R. Smith.

So, a majority of the members present and voting having voted in
the affirmative, the motion to table the motion to discharge prevailed.

Special Calendar
Third Reading

Com. Sub. for S. B. 10, Creating Unborn Child Protection from
Dismemberment Abortion Act; on third reading, coming up in regular
order, with an amendment pending, was reported by the Clerk.

Delegates Guthrie and Pushkin moved to amend the bill on page
two, section one, line thirty-two, by striking out the period and
inserting a comma and “or if the women is a victim of incest or the
individual is a victim of rape when the rape is reported to a
law-enforcement agency.”

On the adoption of the amendment, Delegate Fleischauer
demanded the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
252), and there were—yeas 16, nays 82, absent and not voting 2, with
the yeas and absent and not voting being as follows:

Yeas: Caputo, Ferro, Fleischauer, Fluharty, Guthrie, Hornbuckle,
Longstreth, Manchin, Miley, Moore, Morgan, Pethtel, Pushkin, Rowe,
Skinner and Sponaugle.
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Absent and Not Voting: Kurcaba and Perdue.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

The bill was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 253), and there were—yeas 86, nays 13, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Caputo, Fleischauer, Fluharty, Guthrie, Hornbuckle,
Longstreth, Manchin, Moore, Morgan, Pethtel, Pushkin, Rowe and
Skinner.

Absent and Not Voting: Perdue.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for S. B. 10)
passed.

On motion of Delegate Ellington the title of the bill was amended
to read as follows:

Com. Sub. for S. B. 10 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto anew article, designated
§16-20-1, relating to prohibiting certain abortions; defining terms;
prohibiting dismemberment abortions; deeming violations by
physicians and other licensed medical practitioners to be a breach of
the standard of care and outside the scope of practice that is permitted
by law; providing an exception; allowing for discipline from the
applicable licensure board for that conduct, including, but not limited
to, loss of professional license to practice for violation; constituting
violations for nonphysician and nonlicensed medical practitioners as
unauthorized practice of medicine and subject to criminal penalties;
preserving existing legal remedies for violations; clarifying that no
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penalty may be assessed against a patient; and providing for certain
construction of this section.”

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 2826, Requiring the Commissioner of the
Division of Highways to approve points of access to and from state
highways to real property used or to be used for commercial, industrial
or mercantile purposes; “Sarah Nott’s Law”; on third reading, coming
up in regular order, was read a third time.

Delegate Howell requested to be excused from voting on the
passage of Com. Sub. for H. B. 2826 under the provisions of House
Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 254), and there were—yeas 97, nays none, absent
and not voting 3, with the absent and not voting being as follows:

Absent and Not Voting: Eldridge, Moffatt and Perdue.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2826) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4279, Relating to disposition of seized
firearms; on third reading, coming up in regular order, was read a third
time.

Delegate Byrd requested to be excused from voting on the passage
of Com. Sub. for H. B. 4279 under the provisions of House Rule 49.
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The Speaker replied that the passage of the bill may result in a
direct personal or pecuniary interest to the Delegate and excused the
Gentleman from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 255), and there were—yeas 94, nays 3, absent
and not voting 2, excused from voting 1, with the nays, excused from
voting and absent and not voting being as follows:

Nays: Fluharty, McGeehan and Pushkin.
Excused from Voting: Byrd.
Absent and Not Voting: Longstreth and Perdue.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4279) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4317, Limiting factors in parenting plans; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 256), and there were—yeas 89, nays 7, absent
and not voting 4, with the nays and absent and not voting being as
follows:

Nays: Byrd, Flanigan, Fleischauer, Fluharty, Pushkin, Shaffer and
Skinner.

Absent and Not Voting: Kelly, E. Nelson, Perdue and Romine.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4317) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4324, Authorizing information sharing by Workforce West
Virginia; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 257), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Kelly and Perdue.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4324) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4346, Relating to bear hunting and offenses and penalties; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 258), and there were—yeas 94, nays 3, absent
and not voting 3, with the nays and absent and not voting being as
follows:

Nays: Flanigan, Lynch and Marcum.
Absent and Not Voting: Kelly, Kurcaba and Perdue.

So, a majority of members present and voting having voted in the
affirmative, the Speaker declared the bill (H. B. 4346) passed.

On motion of Delegate Shott, the title of the bill was amended to
read as follows:

H. B. 4346 — ““A Bill to amend and reenact §20-2-22a of the Code
of West Virginia, 1931, as amended, relating to bear hunting; providing
that training dogs on or pursuing bears with dogs is hunting bear;
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providing that it is unlawful to kill, attempt to kill, or wound or attempt
to wound any bear using bait; providing examples of what constitutes
bait; providing period of time after removal of bait an area is still
considered baited; providing that it is unlawful to feed bears at any
time; providing that it is unlawful to transport or possess any part of
a bear not lawfully tagged; deleting certain bear hunting prohibitions;
revising provisions relating to bears damaging or destroying property;
permitting Division of Natural Resources officer or designated wildlife
biologist to issue bear depredation permit or authorize hunting of bears
to owners or lessees suffering damage to real or personal property from
bears; permitting officer or wildlife biologist to recommend other
measures to end or minimize property damage by bears; providing
requirements for bear damage reports by the Division of Natural
Resources for bear damage claims; providing bear damage claim limit
for property covered by insurance policy; providing for establishment
of procedures by Division of Natural Resources to issue bear
depredation permits and organizing bear hunts; and decreasing criminal
penalties.”

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 259), and
there were—yeas 98, nays none, absent and not voting 2, with the
absent and not voting being as follows:

Absent and Not Voting: Kelly and Perdue.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4346) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4352, Relating to the selling of certain state
owned health care facilities by the Secretary of the Department of
Health and Human Resources; on third reading, coming up in regular
order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 260), and there were—yeas 53, nays 46, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Blackwell, Boggs, Butler, Byrd, Cadle, Campbell, Caputo,
Cooper, Deem, Eldridge, A. Evans, Ferro, Flanigan, Fleischauer,
Fluharty, Frich, Guthrie, Hamilton, Hartman, Hicks, Hornbuckle, Ihle,
Longstreth, Lynch, Manchin, Marcum, Miley, Moore, Morgan, Moye,
O’Neal, Perdue, Perry, Pethtel, Pushkin, Reynolds, Rodighiero, Rowe,
Shaffer, Skinner, P. Smith, R. Smith, Sponaugle, Trecost, Wagner and
P. White.

Absent and Not Voting: McCuskey.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4352) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

At 2:29 p.m., on motion of Delegate Cowles, the House of
Delegates recessed for thirty minutes.

Delegate Manchin arose to inquire about when members can obtain
a copy of a bill. The Speaker replied that members are entitled to a
copy of a bill any time it is available.

Com. Sub. for H. B. 4377, Eliminating exemption from hotel
occupancy taxes on rental of hotel and motel rooms for thirty or more
consecutive days; on third reading, coming up in regular order, was
read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 261), and there were—yeas 77, nays 21, absent
and not voting 2, with the nays and absent and not voting being as
follows:
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Nays: Anderson, Arvon, Azinger, Cowles, Deem, Faircloth, Folk,
Hill, Howell, Ihle, Kessinger, Kurcaba, Lane, McGeehan, Miley, J.
Nelson, Overington, Shaffer, Stansbury, Upson and Mr. Speaker (Mr.
Armstead).

Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4377) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4448, Clarifying that communication by a
lender or debt collector which is allowed under the West Virginia
Consumer Credit and Protection Act, likewise does not violate the
provisions of the West Virginia Computer Crime and Abuse Act; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 262), and there were—yeas 93, nays 5, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Fleischauer, Ihle, Lynch, Marcum and Pushkin.
Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4448) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4463, Permitting the practice of telemedicine;
on third reading, coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 263), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4463) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4502, Allowing reciprocity agreements with
contiguous states to establish regulations, licensing requirements and
taxes for small businesses; on third reading, coming up in regular
order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 264), and there were—yeas 95, nays 3, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Fast, Flanigan and Waxman.
Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4502) passed.

On motion of Delegate Lane, the title of the bill was amended to
read as follows:

Com. Sub. for H. B. 4502 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §5-1-29, relating to reciprocity agreements with contiguous
states and the District of Columbia; authorizing the governor to enter
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into and renew reciprocity agreements with the governors and other
appropriate state governmental agencies from states that share
contiguous borders with this state, and the District of Columbia, to
establish regulations, licensing requirements and taxation for small
businesses headquartered in this state or in contiguous states or the
District of Columbia that conduct business in both this state and the
contiguous state; providing the governor discretionary power to
delegate such authority to the Attorney General or secretary of an
executive branch department to negotiate and enter into such
reciprocity agreements on behalf of the governor; requiring any
reciprocity agreement that impacts or affects taxation, either the receipt
or payment thereof, to be approved by Legislative act; and defining
terms.”

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4505, Allowing powerball winners to remain
anonymous; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 265), and there were—yeas 95, nays 3, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Fluharty, Marcum and Rowe.
Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4505) passed.

On motion of Delegate Shott the title of the bill was amended to
read as follows:
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Com. Sub. for H. B. 4505 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §29-22-15a; and to amend and reenact §29B-1-4 of said
code, all relating to allowing powerball, mega millions, and hot lotto
winners to remain anonymous; and providing for an exemption under
the Freedom of Information Act for powerball winner information.”

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4706, Relating to county board regional meetings; on third
reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 266), and there were—yeas 65, nays 33, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Ambler, Boggs, Byrd, Campbell, Caputo, Cooper, Eldridge,
D. Evans, Ferro, Fleischauer, Fluharty, Guthrie, Hartman, Hornbuckle,
Longstreth, Lynch, Manchin, Marcum, Miley, Moore, Morgan, Moye,
Perdue, Perry, Pethtel, Phillips, Reynolds, Rodighiero, Shaffer,
Skinner, Sponaugle, Trecost and P. White.

Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4706) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Second Reading

S. B. 558, Maintaining solvency of Unemployment Compensation
Fund; on second reading, coming up in regular order, was read a
second time and ordered to third reading.
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Delegate Manchin was recognized and moved to reconsider the
action of the House whereby the motion to discharge H. B. 4280 was
laid upon the table.

The Speaker ruled the motion out of order, stating House Rule 58.

Delegate Manchin then moved to take the motion to discharge H.
B. 4280 from the table.

On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
267), and there were—yeas 46, nays 52, absent and not voting 2, with
the yeas and absent and not voting being as follows:

Yeas: Azinger, Bates, Blackwell, Boggs, Byrd, Cadle, Campbell,
Caputo, Eldridge, Faircloth, Ferro, Flanigan, Fleischauer, Fluharty,
Folk, Guthrie, Hartman, Hicks, Hornbuckle, Ihle, Kelly, Lane,
Longstreth, Lynch, Manchin, Marcum, McGeehan, Miley, Moore,
Morgan, Moye, J. Nelson, Perdue, Perry, Pethtel, Phillips, Pushkin,
Reynolds, Rodighiero, Rowe, Shaffer, Skinner, P. Smith, Sponaugle,
Trecost and P. White.

Absent and Not Voting: McCuskey and Walters.

So, a majority of the members present and voting not having voted
in the affirmative, the motion was rejected.

Com. Sub. for S. B. 597, Relating generally to Health Care
Authority; on second reading, coming up in regular order, was read a
second time.

An amendment, recommended by the Committee on Health and
Human Resources, was reported by the Clerk on page one, section
twenty-six, line five, by striking out “Health care providers shall be
subject to the antitrust guidelines of the federal trade commission and
the department of justice.”
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Delegate Folk asked unanimous consent to commit the bill to the
Committee on the Judiciary, which consent was not given, objections
being heard.

Delegate Folk then moved to commit the bill to the Committee on
the Judiciary.

Delegate Miller moved to table the motion to commit Com. Sub.
for S. B. 597.

Delegate Rohrbach requested to be excused from voting on Com.
Sub. for S. B. 597 under the provisions of House Rule 49.

The Speaker replied that Delegate Rohrbach did exhibit direct
personal or pecuniary interest therein and not as a member of a class
of persons, and excused the Gentleman from voting.

On the motion to table to motion to commit, Delegate McGeehan
demanded the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
268), and there were—yeas 56, nays 42, absent and not voting 1,
excused from voting 1, with the nays, excused from voting and absent
and not voting being as follows:

Nays: Azinger, Bates, Blackwell, Boggs, Byrd, Campbell, Caputo,
Eldridge, Faircloth, Fast, Ferro, Fleischauer, Fluharty, Folk, Guthrie,
Hartman, Ihle, Kelly, Kurcaba, Lane, Longstreth, Lynch, Manchin,
Marcum, McGeehan, Miley, Moffatt, Moore, Moye, Perry, Pethtel,
Pushkin, Rodighiero, Rowe, Shaffer, Shott, Skinner, P. Smith,
Sponaugle, Trecost, Walters and P. White.

Excused from Voting: Rohrbach.
Absent and Not Voting: McCuskey.

So, a majority of the members present and voting having voted in
the affirmative, the motion to table the motion to commit prevailed.
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On motion of Delegate Ellington, the amendment was amended
page one, section twenty-six, line five, by striking out the following
sentence, “Health care providers shall be subject to the antitrust
guidelines of the federal trade commission and the department of
justice.”

Delegate Pushkin moved to amend the amendment on page one, at
the end of section twenty-six, by striking out the period, inserting a
colon and the following proviso:

“Provided, That this immunity, the exemption from the antitrust
action under state and federal antitrust law set forth in this section, and
all of the provisions of section twenty-eight of this article shall not
apply to a hospital merger, acquisition, or combination that is the
subject of a proceeding pending before the authority, the Attorney
General, of the Federal Trade Commission at the time of passage of the
amendments to this article during the 2016 regular legislative session.”

On the adoption of the amendment, Delegate Pushkin demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
269), and there were—yeas 17, nays 81, absent and not voting 1,
excused 1, with the yeas and absent and not voting and excused being
as follows:

Yeas: Blackwell, Caputo, Ferro, Fleischauer, Fluharty, Folk,
Guthrie, Lane, Miley, Moore, Pethtel, Pushkin, Shaffer, Shott, Skinner,
P. Smith and Sponaugle.

Absent and Not Voting: McCuskey.
Excused from Voting: Rohrbach.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

The bill was then ordered to third reading.
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Com. Sub. for H. B. 2665, Relating to participation in Motor
Vehicle Alcohol Test and Lock Program; on second reading, coming
up in regular order, was read a second time.

Delegate Sponaugle moved to amend the bill on page one, section
two-b, lines eight and nine, by striking out the words “and with an
alcohol concentration in his or her blood of twelve hundredths of one
percent or less” and the comma.

On the adoption of the amendment, Delegate Sponaugle demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
270), and there were—yeas 29, nays 69, absent and not voting 2, with
the yeas and absent and not voting being as follows:

Yeas: Anderson, Blackwell, Byrd, Cadle, Caputo, Cowles, Duke,
Eldridge, Ferro, Flanigan, Fleischauer, Guthrie, Hamilton, Hicks,
Hornbuckle, Ihle, Longstreth, Lynch, Manchin, McGeehan, Moffatt,
Moore, Morgan, Pethtel, Pushkin, Reynolds, Rodighiero, Shaffer and
Sponaugle.

Absent and Not Voting: Hartman and McCuskey.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

The bill was then ordered to engrossment and third reading.

Com. Sub. for H. B. 2704, West Virginia Consumer Sales and
Service Use tax; on second reading, coming up in regular order, was
read a second time.

Delegate Cowles asked unanimous consent to advance the bill the
third reading with the amendments pending and the right to amend on
that reading, which consent was not given, objections being heard.



2016] HOUSE OF DELEGATES 1511

Delegate Miley was recognized and moved to lay the bill upon the
table.

On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
271), and there were—yeas 46, nays 53, absent and not voting 1, with
the yeas and absent and not voting being as follows:

Yeas: Azinger, Bates, Blackwell, Boggs, Byrd, Campbell, Caputo,
Eldridge, Ferro, Fluharty, Folk, Guthrie, Hartman, Hicks, Hornbuckle,
Ihle, Ireland, Kelly, Kurcaba, Longstreth, Lynch, Manchin, Marcum,
McGeehan, Miley, Moore, Morgan, Moye, J. Nelson, Perdue, Perry,
Pethtel, Phillips, Pushkin, Reynolds, Rodighiero, Rowe, Shaffer,
Skinner, P. Smith, Sponaugle, Stansbury, Trecost, Walters, B. White
and P. White.

Absent and Not Voting: McCuskey.

So, a majority of the members present and voting not having voted
in the affirmative, the motion did not prevail.

Delegate Cowles moved to advance the bill to third reading with
the amendments pending and the right to amend on third reading.

Delegate Cowles then withdrew his motion.

Unanimous consent having been obtained, the bill was then
advanced to third reading with the amendments pending and further
right to amend and the rule was suspended to permit the offering and
consideration of amendments on that reading.

Com. Sub. for H. B. 2849, Creating the West Virginia Sentencing
Commission; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.
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Com. Sub. for H. B. 2963, Expanding the definition of
kidnapping; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4176, Permitting the Regional Jail and
Correctional Facility Authority to participate in the addiction treatment
pilot program; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4183, Relating generally to reporting opioid
overdoses; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4225, Relating to patriotic displays at public
buildings; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4240, Relating to the Uniform Controlled
Substances Act; on second reading, coming up in regular order, was
read a second time.

Delegate Pushkin moved to amend the bill on page three, section
four hundred six-b, lines thirty-nine and forty, by striking out
subsection (e) in its entirety.

On the adoption of the amendment, Delegate Pushkin demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
272), and there were—yeas 20, nays 76, absent and not voting 4, with
the yeas and absent and not voting being as follows:

Yeas: Canterbury, Caputo, Flanigan, Fleischauer, Fluharty, Folk,
Hill, Hornbuckle, Ihle, Longstreth, Lynch, Manchin, McGeehan,
Moore, Pushkin, Shaffer, Skinner, Sponaugle, Stansbury and Upson.

Absent and Not Voting: Guthrie, McCuskey, E. Nelson and
Westfall.
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So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

The bill was then ordered to engrossment and third reading.

Com. Sub. for H. B. 4248, Relating to methadone regulation; on
second reading, coming up in regular order, was read a second time,
advanced to third reading with the right to amend and the rule was
suspended to permit the offering and consideration of amendments on
that reading.

Com. Sub. for H. B. 4271, Ending discretionary transfers to the
Licensed Racetrack Modernization Fund; on second reading, coming
up in regular order, was read a second time, advanced to third reading
with the right to amend, and the rule was suspended to permit the
offering and consideration of amendments on that reading.

Com. Sub. for H. B. 4307, Clarifying that a firearm may be
carried for self defense in state parks, state forests and state
recreational areas; on second reading, coming up in regular order, was
read a second time, advanced to third reading with an amendment
pending and the right to offer further amendments, and the rule was
suspended to permit the offering and consideration of amendments on
that reading.

Com. Sub. for H. B. 4314, Prohibiting the sale of powdered or
crystalline alcohol; on second reading, coming up in regular order, was
read a second time and ordered to engrossment and third reading.

H. B. 4428, Clarifying that optometrists may continue to exercise
the same prescriptive authority which they possessed prior to
hydrocodone being reclassified; on second reading, coming up in
regular order, was read a second time and ordered to engrossment and
third reading.

Com. Sub. for H. B. 4438, Relating to the involuntary
examination of individuals experiencing a psychiatric emergency or
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mental illness; on second reading, coming up in regular order, was read
a second time, advanced to third reading with the right to amend, and
the rule was suspended to permit the offering and consideration of
amendments on that reading.

Com. Sub. for H. B. 4466, Relating to public school support; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4480, The Ryan Brown Addiction Treatment
Act; on second reading, coming up in regular order, was read a second
time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4486, Terminating the Behavioral Health
Severance and Business Privilege Tax; on second reading, coming up
in regular order, was, on motion of Delegate Cowles, postponed one
day.

Com. Sub. for H. B. 4500, Oil and Gas Royalty Payment and
Transparency Act of 2016; on second reading, coming up in regular
order, was read a second time, advanced to third reading with the right
to amend, and the rule was suspended to permit the offering and
consideration of amendments on that reading.

Com. Sub. for H. B. 4507, Providing an employer may grant
preference in hiring to a veteran or disabled veteran; on second
reading, coming up in regular order, was read a second time and
ordered to engrossment and third reading.

Com. Sub. for H. B. 4517, Limiting the ability of an agent under
a power of attorney to take self-benefiting actions; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

Com. Sub. for H. B. 4542, Allowing persons with property within
rural fire protection districts to opt out of fire protection coverage; on
second reading, coming up in regular order, was read a second time,
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advanced to third reading with the right to amend, and the rule was
suspended to permit the offering and consideration of amendments on
that reading.

Com. Sub. for H. B. 4561, Creating a special hiring process for
West Virginia Division of Highways employees; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

Com. Sub. for H. B. 4566, Relating to school personnel; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4575, Creating criminal offenses relating to
money laundering; on second reading, coming up in regular order, was
read a second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4576, Increasing the penalties for
transporting controlled substances into the state; on second reading,
coming up in regular order, was read a second time.

Delegate Pushkin moved to amend the bill on page one, line
eighteen, following the period, by inserting a new subdivision (5) to
read as follows:

“(5) Notwithstanding subdivision (1) of this subsection, for
marihuana, or substances defined pursuant to subdivision (27)
subsection (d), section 204, article two, shall be guilty of a felony and,
upon conviction, may be imprisoned in the state correctional facility
for not less than one year nor more than five years, or fined not more
than $15,000, or both.”

On the adoption of the amendment, Delegate Marcum demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
273), and there were—yeas 36, nays 61, absent and not voting 3, with
the yeas and absent and not voting being as follows:
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Yeas: Bates, Blair, Byrd, Campbell, Canterbury, Caputo, Cowles,
Eldridge, Flanigan, Fleischauer, Fluharty, Folk, Guthrie, Hartman, Hill,
Hornbuckle, Thle, Kurcaba, Lynch, Manchin, McGeehan, Moffatt,
Moore, Morgan, J. Nelson, Perdue, Perry, Pushkin, Reynolds, Rowe,
Skinner, Sponaugle, Stansbury, Statler, Upson and Wagner.

Absent and Not Voting: Deem, McCuskey and Westfall.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

There being no further amendments, the bill was ordered to
engrossment and third reading.

Com. Sub. for H. B. 4577, Creating an additional penalty for use
of a firearm in furtherance of a drug offense; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

H. B. 4578, Creating a criminal offense of conspiracy to violate the
drug laws; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 4608, Requiring the State Auditor to consider
for payment a claim submitted by an electronically generated invoice;
on second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

Com. Sub. for H. B. 4625, Redirecting certain racing and gaming
revenues from greyhound development funds to the State Road Fund;
on second reading, coming up in regular order, was read a second time,
advanced to third reading with the right to amend, and the rule was
suspended to permit the offering and consideration of amendments on
that reading.

Com. Sub. for H. B. 4633, Requiring the Division of Juvenile
Services to transfer to a correctional facility or regional jail any
juvenile in its custody that has been transferred to adult jurisdiction of
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the circuit court and who reaches his or her eighteenth birthday; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

H. B. 4644, Relating to jury fees; on second reading, coming up in
regular order, was read a second time and ordered to engrossment and
third reading.

H. B. 4654, Relating to the Executive Secretary of the Board of
Registered Professional Nurses; on second reading, coming up in
regular order, was read a second time and ordered to engrossment and
third reading.

H. B. 4655, Prohibiting insurers, vision care plan or vision care
discount plans from requiring vision care providers to provide
discounts on noncovered services or materials; on second reading,
coming up in regular order, was read a second time.

On motion of Delegate Ellington, the bill was amended page one,
by striking out everything after the enacting clause and inserting in lieu
thereof the following:

“That §33-25E-2 the Code of West Virginia, 1931, as amended, be
amended be amended and reenacted; and that said code be amended by
adding thereto a new section, designated §33-25E-5, all to read as
follows:

ARTICLE 25E. PATIENTS’ EYE CARE ACT.
§33-25E-2. Definitions.
For the purposes of this article:

(1) ‘Commissioner’ means the Insurance Commissioner of West
Virginia.

(2) ‘Contractual discount’ means a percentage reduction from a
provider’s usual and customary rate for covered services and materials
required under a participating provider agreement.
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(3) ‘Covered services’ means services for which reimbursement
from the insurer or vision care plan or vision care discount plan is

provided to a vision care provider by an enrollee’s plan contract, or for
which a reimbursement would be available but for the application of
the enrollee’s contractual plan limitations of deductibles, copayments,
or coinsurance, regardless of how the benefits are listed in an enrollee’s
benefit plan’s definition of benefits.

(4) ‘Covered materials’ means materials for which reimbursement
from the insurer, vision care plan or vision care discount plan is
provided to a vision care provider by an enrollee’s plan contract, or for
which a reimbursement would be available but for the application of
the enrollee’s contractual limitations of deductibles, copayments, or
coinsurance.

@) (5) ‘Covered person’ means an individual enrolled in a health
benefit plan or an eligible dependent of that person.

(6) ‘Enrollee’ means any individual enrolled in a health care plan,
vision care plan or vision care discount plan provided by a group,

employer or other entity that purchases or supplies coverage for a
vision care plan or vision care discount plan.

" o thess EWoest Vit

(7) ‘Eye care provider’ means a licensed doctor of optometry
practicing under the authority of article eight, chapter thirty of this
code or a licensed medical physician specializing in ophthalmology
licensed in West Virginia to practice medicine and surgery under the
authority of article three, chapter thirty of this code or osteopathy under
article fourteen, chapter thirty of this code.

tcy (8) ‘Eye care benefits’ means coverage for the diagnosis,
treatment and management of eye disease and injury.

td) (9) ‘Health benefit policy’ means any individual or group plan,
policy or contract providing medical, hospital or surgical coverage
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issued, delivered, issued for delivery or renewed in this state by an
insurer, after January 1, 2001. It does not include credit accident and
sickness, long-term care, Medicare supplement, champus supplement,
disability or limited benefits policies.

(10) ‘Insurer’ has the same meaning ascribed to it in section one,

article forty-five of this chapter.

(11) ‘Materials’ means ophthalmic devices including, but not
limited to, lenses, devices containing lenses, artificial intraocular
lenses, ophthalmic frames and other lens mounting apparatus, prisms,
lens treatments and coatings, contact lenses, and prosthetic devices to
correct, relieve, or treat defects or abnormal conditions of the human
eye or its adnexa.

(12) ‘Services’ means the professional work performed by an eye
care provider.

(13) ‘Subcontractor’ means any company, group or third party
entity including, but not limited to, agents, servants, partially- or
wholly-owned subsidiaries and controlled organization that is
contracted by the insurer, vision care plan or vision care discount plan
to supply services or materials for an eye care provider or enrollee to
fulfill the benefit plan of an insurer, vision care plan or vision care

discount plan.

© (14) ‘Vision care benefits’ means benefits for the refraction of
the eyes and other optical benefits.

(15) “Vision care discount plan’ means a business arrangement or
contract governed by the provisions of this chapter in which a person,
in exchange for fees, dues, charges or other consideration, offers access
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for its plan members to providers of eye care or ancillary services and
the right to receive discounts on eye care or ancillary services provided
under the discount vision care plan from those providers.

(16) ‘Vision care plan’ means an entity that creates, promotes,
sells, provides, advertises or administers, an integrated or stand-alone
vision benefit plan, or a vision care insurance policy or contract which
provides vision benefits to an enrollee pertaining to the provision of
covered services or covered materials.

§33-25E-5. Noncovered discounts.

(a) No agreement between an insurer, vision care plan or vision
care discount plan and an eye care provider may seek to or require that
an eye care provider provide services or materials at a fee limited or set
by the insurer, vision care plan or vision care discount plan unless the
services or materials are reimbursed as covered services or covered
materials under the contract.

(1) An eye care provider may not charge more for services and
materials that are noncovered services or noncovered materials to an
enrollee of a vision care plan or insurer than his or her usual and
customary rate for such services and materials.

(2) Reimbursements paid by an insurer, vision care plan, or vision
care discount plan for covered services and covered materials,
regardless of supplier or optical lab used to obtain materials, shall be
reasonable, shall be clearly listed on a fee schedule that is made
available to the vision care provider prior to accepting a contract from
the insurer, vision care plan or vision discount plan and shall not
provide nominal reimbursement or advertise services and materials to
be covered with additional copay or coinsurance if the health plan,
vision care plan or vision care discount plan do not reimburse for the
services or materials in order to claim that services and materials are
covered services and materials.
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(3) Insurers, vision care plans and vision care discount plans shall
not publish, disseminate or falsely represent the benefits that are
provided to groups, employers or individual enrollees as a means of
selling coverage to or communicating benefit coverage to enrollees.

(4) All provisions in this section shall apply to any successors in
interest of an insurer, vision care plan, or vision care discount plan and
shall apply to any subcontractors that are used by an insurer, vision
care plan or vision care discount plan to supply materials or services
to an eye care provider or enrollee and be subject to all applicable
penalties as provided in this section.

(c) No agreement between an insurer, vision care plan or vision
care discount and a vision care provider may require that an eye care
provider must participate with or be credentialed by any specific vision
care plan or vision care discount plan as a condition of participation in
the health care network of the insurer to provide covered medical
services to its enrollees.

(1) Any insurer issuing or renewing a health benefit plan, vision
care plan or vision care discount plan issued or renewed which
provides coverage for services rendered by an eye care provider shall
provide the same reimbursement for services to optometrists as
allowed for those services rendered by physicians or osteopaths.

(2) An insurer may not require an optometrist to meet terms and
conditions that are not required of a physician or osteopath as a
condition for participation in its provider network for the provision of
services that are within the scope of practice of an optometrist.

(3) A clause requiring that if a provider enters into any subcontract
agreement with another provider to provide their licensed health care
services to the subscriber, dependent of the subscriber, or enrollee of
a managed care plan where the subcontracted provider will bill the
managed care plan or subscriber or enrollee directly for the
subcontracted services, the subcontract agreement must meet all
requirements of this section and that the subcontract agreements shall
be filed with the commissioner.
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(4) The provisions of subdivisions (1), (2) and (3) of this section
also apply to any agreements an insurer enters into to provide services
covered under the health benefit plan, vision care plan or vision care

discount plan.

(d) It is an unfair trade practice for an insurer that offers multiple
vision benefit plans or multiple vision discount plans to require an eye
care provider, as a condition of participation in a vision benefit plan or
vision discount plan of the insurer, to participate in any of the insurer’s
other vision benefit plans or vision discount plans. In addition to the
proceedings and penalties provided in this chapter for violation of this
provision, a contract violating this subsection is void.

(e) An insurer, vision care plan or vision care discount plan may
not change or alter an agreement entered into with an eye care provider
without performing the following steps:

(1) Sending a certified letter detailing proposed changes to the eye
care provider;

(2) Having a face-to-face meeting to discuss proposed changes if
requested by an eye care provider;

(3) An eye care provider either agrees or does not agree to the
proposed changes. If the changes to the agreement are not agreed to by
the eye care provider, the current agreement shall continue and the
insurer, vision care plan or vision care discount plan may not remove
the eye care provider from a panel or plan for not accepting the
changes to the agreement; and

(4) A new agreement is required to be established and agreed upon
after three or more material changes are made to an existing agreement
from an insurer, vision care plan or vision care discount plan.

(f) No agreement between an insurer, vision care plan or vision
care discount plan and an eye care provider may restrict or limit, either
directly or indirectly, the vision care provider’s choice of sources and
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suppliers of services or materials or use of optical labs provided by the
eye care provider to an enrollee.

(2) No insurer, vision care plan or vision care discount plan may
change the terms, discounts or reimbursement rates contained in the
agreement, regardless of supplier or fabricating lab used to supply
materials, without a signed acknowledgement of written agreement
from the vision care provider.

(h) A person adversely affected by a violation of this section may
bring action in a court of competent jurisdiction for injunctive relief
against the insurer, vision care plan or vision care discount plan and,
upon prevailing, may recover monetary damages of no more than
$1,000 for each instance found to be in violation plus attorney’s fees
and costs.

(1) In a fiscal year, no insurer, vision care plan or vision care
discount plan may charge back or otherwise recoup administrative fees
or other amounts from an eye care provider in a total amount of more
than three percent of the payments received by the eye care provider
from the insurer, vision care plan or vision care discount plan for
providing services to enrollees without the written agreement of the
eye care provider.

(1) The Insurance Commissioner of West Virginia may seek an
injunction against an insurer, vision care plan or vision care discount
plan in a court of competent jurisdiction for violation of this section.

(k) The requirements of this section apply to insurer, vision care
plan or vision care discount plan policies, contracts, addendums and
certificates executed, delivered, issued for delivery, continued or
renewed in the State of West Virginia.

(1) No insurer, vision care plan or vision care discount plan
contract may be longer than two years from the date that it was first

signed.

(2) No insurer, vision care plan or vision care discount plan may
construe recredentialing as recontracting with a vision care provider.
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(1) An insurer, vision care plan or vision care discount plan may
not discriminate against any provider who is located within the
geographic coverage area of the insurer, vision care plan or vision care

discount plan and who is willing to meet the terms and conditions for
participation established by the insurer, including West Virginia
Medicaid programs and Medicaid partnerships.

(m) This section is effective upon passage and includes all vision
care plans and discount card plans upon renewal of enrollee’s current

plan or upon issue of a new plan to any enrollee.”

The bill was then ordered to engrossment and third reading.

Com. Sub. for H. B. 4659, Authorizing local health departments
to bill health insurance plans for services; on second reading, coming
up in regular order, was read a second time and ordered to engrossment
and third reading.

Com. Sub. for H. B. 4660, Relating to the information required to
be included in support of an application to the Public Service
Commission for a certificate of convenience and necessity for a water,
sewer and/or stormwater service project; on second reading, coming up
in regular order, was read a second time.

Delegate Skinner moved to amend the bill on page four, section
eleven, lines seventy-eight through eighty-eight, by striking out
subsection (j) in its entirety.

And,
Re-lettering the subsequent subsections accordingly.

Delegate Hanshaw requested to be excused from voting on Com.
Sub. for H. B. 4660 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.
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On the adoption of the amendment, Delegate Skinner demanded
the yeas and nays, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
274), and there were—yeas 35, nays 60, absent and not voting 5, with
the yeas and absent and not voting being as follows:

Yeas: Bates, Blackwell, Boggs, Byrd, Campbell, Caputo, Eldridge,
Faircloth, Fast, Ferro, Fleischauer, Fluharty, Folk, Frich, Guthrie,
Hartman, Hicks, Hornbuckle, Lane, Lynch, Manchin, Miley, Moye,
Perdue, Perry, Phillips, Pushkin, Reynolds, Rodighiero, Skinner, P.
Smith, Sponaugle, Statler, Trecost and Upson.

Absent and Not Voting: Deem, Marcum, McCuskey, Moore and
Westfall.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

There being no further amendments, the bill was ordered to
engrossment and third reading.

Com. Sub. for H. B. 4662, Permitting the Superintendent of the
State Police to collect $3 dollars from the sale of motor vehicle
inspection stickers; on second reading, coming up in regular order, was
read a second time, advanced to third reading with the right to amend,
and the rule was suspended to permit the offering and consideration of
amendments on that reading.

Com. Sub. for H. B. 4673, Providing for a crime for the theft,
damage or release of deer from private game farms; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

H. B. 4685, Relating to professional and occupational board
members; on second reading, coming up in regular order, was read a
second time and ordered to engrossment and third reading.
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H. B. 4696, Creating the unlicensed practice review board; on
second reading, coming up in regular order, was read a second time
and ordered to engrossment and third reading.

H. B. 4726, Relating to coal mining generally; on second reading,
coming up in regular order, was read a second time.

On motion of Delegate R. Smith, the bill was amended on page
two, by striking out everything after the enacting clause and inserting
in lieu thereof the following:

“That §22-3A-1, §22-3A-2, §22-3A-3, §22-3A-4, §22-3A-5,
§22-3A-6, §22-3A-7, §22-3A-8, §22-3A-9 and §22-3A-10 of the Code
of West Virginia, 1931, as amended, be repealed; that §16-4C-6¢ of
said code be amended and reenacted; that §22-1-7 of said code be
amended and reenacted; that §22-3-2, §22-3-4, §22-3-13, §22-3-13a,
§22-3-22a, §22-3-30a of said code be amended and reenacted; that said
code be amended by adding thereto six new sections, designated
§22-3-34, §22-3-35, §22-3-36, §22-3-37, §22-3-38 and §22-3-39; that
§22-11-6 of said code be amended and reenacted; that §22A-1-13,
§22A 1 14, §22A-1-15, §22A-1-31 and §22A-1-35 of said code be
amended and reenacted; that §22A-1A-2 of said code be amended and
reenacted; that §22A-2-3, §22A-2-8, §22A-2-14, §22A-2-20,
§22A-2-25, §22A-2-36, §22A-2-55, §22 A-2-66 and §22A-2-77 of said
code be amended and reenacted; and that §22A-7-7 of said code be
amended and reenacted, all to read as follows:

CHAPTER 16. PUBLIC HEALTH.
ARTICLE 4C. EMERGENCY MEDICAL SERVICES ACT.

§16-4C-6¢. Certification requirements for emergency medical
technician industrial mining.

(a) Commencing July 1, 2614 2016, an applicant for certification
as an emergency medical technician mdustrtal mining shall:

(1) Be at least eighteen years old;
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(2) Apply on a form prescribed by the Commtsstoner Director of
Miners’ Health, Safety and Training;

(3) Pay the application fee;

(4) Possess a valid cardiopulmonary resuscitation (CPR)
certification;

(5) Successfully complete an emergency medical
technician-industrial mining education program authorized by the
Commussroner Director of Miners’ Health, Safety and Training in
consultation with the Board of Miner Training, Education and
Certification; and

(6) Successfully complete emergency medical technician-tmdustrat
mining cognitive and skills examinations authorized by the
€ommuisstoner Director of Miners’ Health, Safety and Training in
consultation with the Board of Miner Training, Education and
Certification.

(b) The emergency medical technician mdustrtal mining
certification is valid for three years.

(c) A certified emergency medical technician mdustrtat mining ts

onty—authorized—to may only practice during his or her regular
employment on md-trsn'ra-} mining property. For-t-l're-purposerof—th-rs

1134 2
il

hrction: .

(d) To be recertified as an emergency medical technician mdustriat
mining, a certificate holder shall:

(1) Apply on a form prescribed by the Commitsstoner Director of
Miners’ Health, Safety and Training.

(2) Pay the application fee;
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(3) Possess a valid cardiopulmonary resuscitation (CPR)
certification;

(4) Successfully complete one of the following:

(A) A one-time thirty-two hour emergency medical
technician-industriat mining recertification course authorized by the
Commussroner Director of Miners’ Health, Safety and Training in
consultation with the Board of Miner Training, Education and
Certification; or

(B) Three annual eight-hour retraining and testing programs
authorized by the €Eommtsstoner Director of Miners’ Health, Safety
and Training in consultation with the Board of Miner Training,
Education and Certification; and

(5) Successfully complete emergency medical technician-mdustriat
mining cognitive and skills recertification examinations authorized by
the Commusstoner Director of Miners’ Health, Safety and Training in
consultation with the Board of Miner Training, Education and
Certification.

tH(e) The education program, training, courses, and cognitive and
skills examinations required for certification and recertification as an
emergency medical technician-miner, also known as emergency
medical technician mdustrrat mining, in existence on January 1, 2014,
shall remain in effect for the certification and recertification of
emergency medical technician-industrial until they are changed by
legislative rule by the commissioner in consultation with the board of
Miner Training, Education and Certification.
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tg)(f) The administration of the emergency medical technician
industrtal mining certification and recertification program by the
Commussrorer Director of Miners’ Health, Safety and Training shall
be done in consultation with the Board of Miner Training, Education
and Certification.

th)(g) The ECommisstoner Director of Miners’ Health, Safety and
Training shall propose rules for legislative approval, pursuant to the
provisions of article three, chapter twenty-nine-a of this code, in
consultation with the Board of Miner Training, Education and
Certification, and may propose emergency rules, to:

(1) Establish emergency medical technician-mdustrtat mining
certification and recertification courses and examinations;

(2) Authorize providers to administer the certification and
recertification courses and examinations, including mine training
personnel, independent trainers, community and technical colleges, and
Regional Educational Service Agencies (RESA): Provided, That the
mine training personnel and independent trainers must have a valid
cardiopulmonary resuscitation (CPR) certification and must be an
approved MSHA or OSHA certified instructor;

(3) Establish a fee schedule: Provided, That the application fee
may not exceed $10 and there shall be no fee for a certificate; and

(4) Implement the provisions of this section.
CHAPTER 22. ENVIRONMENTAL RESOURCES.

ARTICLE 1. DEPARTMENT OF ENVIRONMENTAL
PROTECTION.

§22-1-7. Offices within division.

Consistent with the provisions of this article, the Secretary shall,
at a minimum, maintain the following offices within the division:
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(1) The Office of Abandoned Mine Lands and Reclamation, which
is charged, at a minimum, with administering and enforcing, under the
supervision of the director secretary, the provisions of article two of
this chapter;

(2) The Division of Mining and Reclamation, which is charged, at
a minimum, with administering and enforcing, under the supervision
of the director secretary the provisions of articles three and four of this
chapter;

(3) The Division of Air Quality, which is charged, at a minimum,
with administering and enforcing, under the supervision of the director
secretary, the provisions of article five of this chapter;

(4) The Office of Oil and Gas, which is charged, at a minimum,
with administering and enforcing, under the supervision of the director
secretary, the provisions of articles six, seven, eight, nine and ten of
this chapter; and

(5) The Division of Water and Waste Management, which is
charged, at a minimum, with administering and enforcing, under the
supervision of the director secretary, the provisions of articles eleven,
twelve, thirteen, fourteen, fifteen, sixteen, seventeen, eighteen,
nineteen and twenty of this chapter;amnd.

ARTICLE 3. SURFACE COAL MINING AND RECLAMATION
ACT.

§22-3-2. Legislative findings and purpose; jurisdiction vested in
Division of Environmental Protection; authority of
director secretary; inter-departmental cooperation.

(a) The Legislature finds that it is essential to the economic and
social well-being of the citizens of the State of West Virginia to strike
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a careful balance between the protection of the environment and the
economical mining of coal needed to meet energy requirements.

(1) Further, the Legislature finds that there is great diversity in
terrain, climate, biological, chemical and other physical conditions in
parts of this nation where mining is conducted; that the State of West
Virginia in particular needs an environmentally sound and
economically healthy mining industry; and by reasonof-theabove
therefor it may be necessary for the director secretary to promulgate
rules which vary from federal regulations as is provided for in sections
101 (f) and 201 (c)(9) of the federal Surface Mining Control and
Reclamation Act of 1977, as amended, ‘Public Law 95-87'.

(2) Further, the Legislature finds that unregulated surface coal
mining operations may result in disturbances of surface and
underground areas that burden and adversely affect commerce, public
welfare and safety by destroying or diminishing the utility of land for
commercial, industrial, residential, recreational, agricultural and
forestry purposes; by causing erosion and landslides; by contributing
to floods; by polluting the water and river and stream beds; by
destroying fish, aquatic life and wildlife habitats; by impairing natural
beauty; by damaging the property of citizens; by creating hazards
dangerous to life and property; and by degrading the quality of life in
local communities, all where proper mining and reclamation is not
practiced.

(3) Further, the Legislature finds that the reasonable control of
blasting associated with surface mining within the State of West
Virginia is in the public interest and will promote the protection of the
citizens of the State of West Virginia and their property without
sacrificing economic development. It is the policy of the State of West
Virginia, in cooperation with other governmental agencies, public and
private organizations, and the citizens of this state, to use reasonable
means and measures to prevent harm from the effects of blasting to its
property and citizens.
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(b) Therefore, it is the purpose of this article to:

(1) Expand the established and effective statewide program to
protect the public and the environment from the adverse effects of
surface-mining operations;

(2) Assure that the rights of surface and mineral owners and other
persons with legal interest in the land or appurtenances to land are
adequately protected from such the operations;

(3) Assure that surface-mining operations are not conducted where
reclamation as required by this article is not feasible;

(4) Assure that surface-mining operations are conducted in a
manner to adequately protect the environment;

(5) Assure that adequate procedures are undertaken to reclaim
surface areas as contemporaneously as possible with the
surface-mining operations;

(6) Assure that adequate procedures are provided for public
participation where appropriate under this article;

(7) Assure the exercise of the full reach of state common law,
statutory and Constitutional powers for the protection of the public
interest through effective control of surface-mining operations; amd

(8) Assure that the coal production essential to the nation’s energy
requirements and to the state’s economic and social well-being is
provided; and

(9) Vest in the secretary the authority to enforce all of the laws,
regulations and rules established to regulate blasting consistent with
the authority granted in sections thirty-four through thirty-nine of this
article.

(c) In recognition of these findings and purposes, the Legislature
hereby vests authority in the director secretary of the Department of
Environmental Protection to:
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(1) Administer and enforce the provisions of this article as it
relates to surface mining to accomplish the purposes of this article;

(2) Conduct hearings and conferences or appoint persons to
conduct them in accordance with this article;

(3) Promulgate, administer and enforce rules pursuant to this
article;

(4) Enter into a cooperative agreement with the Secretary of the
United States Department of the Interior to provide for state regulation
of surface-mining operations on federal lands within West Virginia
consistent with section 523 of the federal Surface Mining Control and
Reclamation Act of 1977, as amended; and

(5) Administer and enforce rules promulgated pursuant to this
chapter to accomplish the requirements of programs under the federal
Surface Mining Control and Reclamation Act of 1977, as amended.

(d) The director secretary of the Department of Environmental
Protection and the director of the Office of Miners’ Health, Safety and
Training shall cooperate with respect to each agency’s programs and
records to effect an orderly and harmonious administration of the
provisions of this article. The director secretary of the Department of
Environmental Protection may avail himself or herself of any services
which may be provided by other state agencies in this state and other
states or by agencies of the federal government, and may reasonably
compensate them for such those services. Also, he or she may receive
any federal funds, state funds or any other funds, and enter into
cooperative agreements, for the reclamation of land affected by surface
mining.

§22-3-4. Reclamation; duties and functions of director secretary.

(a) The director secretary shall administer the provisions of this
article relating to surface-mining operations. The director secretary has
within his or her jurisdiction and supervision all lands and areas of the
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state, mined or susceptible of being mined, for the removal of coal and
all other lands and areas of the state deforested, burned over, barren or
otherwise denuded, unproductive and subject to soil erosion and waste.
Included within such the lands and areas are lands seared and denuded
by chemical operations and processes, abandoned coal mining areas,
swamplands, lands and areas subject to flowage easements and
backwaters from river locks and dams, and river, stream, lake and pond
shore areas subject to soil erosion and waste. The jurisdiction and
supervision exercised by the director secretary shall be consistent with
other provisions of this chapter.

(b) The director-hastheauthorityto: secretary may:

(1) Promutgaterutes Propose rules for promulgation, in accordance
with the provisions of article three, chapter twenty-nine-a of this code,

to implement the provisions of this article: Provided, That the director
secretary shall give notice by publication of the public hearing required
in article three, chapter twenty-nine-a of this code: Provided, however,
That any forms, handbooks or similar materials having the effect of a
rule as defined in article three, chapter twenty-nine-a of this code were
issued, developed or distributed by the director pursuant to or as a
result of a rule are subject to the provisions of article three, chapter
twenty-nine-a of this code;

(2) Make investigations or inspections necessary to ensure
complete compliance with the provisions of this code;

(3) Conduct hearings or appoint persons to conduct hearings under
provisions of this article or rules adopted by the director secretary; and
for the purpose of any investigation or hearing hereunder under this
article, the director secretary or his or her designated representative,
may administer oaths or affirmations, subpoena witnesses, compel their
attendance, take evidence and require production of any books, papers,
correspondence, memoranda, agreements, or other documents or
records relevant or material to the inquiry;

(4) Enforce the provisions of this article as provided heretr in this
article; and
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(5) Appoint such advisory committees as may be of assistance to
the director secretary in the development of programs and policies:
Provided, That such advisory committees shall, in each instance,
include members representative of the general public; and

(6) In relation to blasting on all surface-mining operations and all
surface-blasting activities related to underground mining operations:

(A) Regulate blasting on all surface-mining operations;

(B) Implement and oversee the preblast survey process, as set forth
in section thirteen-a, article three of this chapter;

(C) Maintain and operate a system to receive and address
questions, concerns and complaints relating to mining operations;

(D) Set the qualifications for individuals and firms performing
preblast surveys;

(E) Educate, train, examine and certify blasters; and

(F) Propose rules for legislative approval pursuant to the
provisions of section fifteen, article three, chapter twenty-nine-a of this
code for the implementation of sections thirty-four through thirty-nine
of this article.

(c)(1) After the director secretary has adopted the rules required by
this article, any person may petition the director secretary to initiate a
proceeding for the issuance, amendment or appeal of a rule under this
article.

(2) The petition shall be filed with the director secretary and shall
set forth the facts which support the issuance, amendment or appeal of
a rule under this article.

(3) The director Secretary may hold a public hearing or may
conduct such investigation or proceeding as he or she considers
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appropriate in order to determine whether the petition should be
granted or denied.

(4) Within ninety days after filing of a petition described in
subdivision (1) of this subsection, the director secretary shall either
grant or deny the petition. If the director secretary grants the petition,
he or she shall promptly commence an appropriate proceeding in
accordance with the provisions of chapter twenty-nine-a of this code.
If the director secretary denies the petition, he or she shall notify the
petitioner in writing setting forth the reasons for the denial.

§22-3-13. General environmental protection performance
standards for surface mining; variances.

(a) Any permit issued by the director secretary pursuant to this
article to conduct surface mining operations shall require that the
surface mining operations meet all applicable performance standards
of this article and other requirements set forth in legislative rules
proposed by the director secretary.

(b) The following general performance standards are applicable to
all surface mines and require the operation, at a minimum, to:

(1) Maximize the utilization and conservation of the solid fuel
resource being recovered to minimize reaffecting the land in the future
through surface mining;

(2) Restore the land affected to a condition capable of supporting
the uses which it was capable of supporting prior to any mining, or
higher or better uses of which there is reasonable likelihood so long as
the use or uses do not present any actual or probable hazard to public
health or safety or pose any actual or probable threat of water
diminution or pollution and the permit applicants’ declared proposed
land use following reclamation is not considered to be impractical or
unreasonable, inconsistent with applicable land use policies and plans,
involves unreasonable delay in implementation or is violative of
federal, state or local law;
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(3) Except as provided in subsection (c) of this section, with
respect to all surface mines, backfill, compact where advisable to
ensure stability or to prevent leaching of toxic materials and grade in
order to restore the approximate original contour: Provided, That in
surface mining which is carried out at the same location over a
substantial period of time where the operation transects the coal deposit
and the thickness of the coal deposits relative to the volume of the
overburden is large and where the operator demonstrates that the
overburden and other spoil and waste materials at a particular point in
the permit area or otherwise available from the entire permit area is
insufficient, giving due consideration to volumetric expansion, to
restore the approximate original contour, the operator, at a minimum,
shall backfill, grade and compact, where advisable, using all available
overburden and other spoil and waste materials to attain the lowest
practicable grade, but not more than the angle of repose, to provide
adequate drainage and to cover all acid-forming and other toxic
materials in order to achieve an ecologically sound land use compatible
with the surrounding region: Provided, however, That in surface
mining where the volume of overburden is large relative to the
thickness of the coal deposit and where the operator demonstrates that
due to volumetric expansion the amount of overburden and other spoil
and waste materials removed in the course of the mining operation is
more than sufficient to restore the approximate original contour, the
operator shall, after restoring the approximate contour, backfill, grade
and compact, where advisable, the excess overburden and other spoil
and waste materials to attain the lowest grade, but not more than the
angle of repose, and to cover all acid-forming and other toxic materials
in order to achieve an ecologically sound land use compatible with the
surrounding region and the overburden or spoil shall be shaped and
graded in a way as to prevent slides, erosion and water pollution and
revegetated in accordance with the requirements of this article:
Provided further, That the director secretary shall propose rules for
legislative approval in accordance with article three, chapter
twenty-nine-a of this code governing variances to the requirements for
return to approximate original contour or highwall elimination and
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where adequate material is not available from surface mining
operations permitted after the effective date of this article for: (A)
Underground mining operations existing prior to August 3, 1977; or
(B) for areas upon which surface mining prior to July 1, 1977, created
highwalls;

(4) Stabilize and protect all surface areas, including spoil piles,
affected by the surface mining operation to effectively control erosion
and attendant air and water pollution;

(5) Remove the topsoil from the land in a separate layer, replace
it on the backfill area or, if not utilized immediately, segregate it in a
separate pile from other spoil and, when the topsoil is not replaced on
a backfill area within a time short enough to avoid deterioration of the
topsoil, maintain a successful vegetative cover by quick growing plants
or by other similar means in order to protect topsoil from wind and
water erosion and keep it free of any contamination by other acid or
toxic material: Provided, That if topsoil is of insufficient quantity or of
poor quality for sustaining vegetation, or if other strata can be shown
to be more suitable for vegetation requirements, then the operator shall
remove, segregate and preserve in a like manner any other strata which
is best able to support vegetation;

(6) Restore the topsoil or the best available subsoil which is best
able to support vegetation;

(7) Ensure that all prime farmlands are mined and reclaimed in
accordance with the specifications for soil removal, storage,
replacement and reconstruction established by the United States
Secretary of Agriculture and the Soil Conservation Service pertaining
thereto. The operator, at a minimum, shall: (A) Segregate the A
horizon of the natural soil, except where it can be shown that other
available soil materials will create a final soil having a greater
productive capacity and, if not utilized immediately, stockpile this
material separately from other spoil and provide needed protection
from wind and water erosion or contamination by other acid or toxic
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material; (B) segregate the B horizon of the natural soil, or underlying
C horizons or other strata, or a combination of the horizons or other
strata that are shown to be both texturally and chemically suitable for
plant growth and that can be shown to be equally or more favorable for
plant growth than the B horizon, in sufficient quantities to create in the
regraded final soil a root zone of comparable depth and quality to that
which existed in the natural soil and, if not utilized immediately,
stockpile this material separately from other spoil and provide needed
protection from wind and water erosion or contamination by other acid
or toxic material; (C) replace and regrade the root zone material
described in paragraph (B) of this subdivision with proper compaction
and uniform depth over the regraded spoil material; and (D)
redistribute and grade in a uniform manner the surface soil horizon
described in paragraph (A) of this subdivision;

(8) Create, if authorized in the approved surface mining and
reclamation plan and permit, permanent impoundments of water on
mining sites as part of reclamation activities in accordance with rules
promulgated by the director secretary.

(9) Where augering is the method of recovery, seal all auger holes
with an impervious and noncombustible material in order to prevent
drainage except where the director Secretary determines that the
resulting impoundment of water in the auger holes may create a hazard
to the environment or the public welfare and safety: Provided, That the
director Secretary may prohibit augering if necessary to maximize the
utilization, recoverability or conservation of the mineral resources or
to protect against adverse water quality impacts;

(10) Minimize the disturbances to the prevailing hydrologic
balance at the mine site and in associated off-site areas and to the
quality and quantity of water in surface and groundwater systems both
during and after surface mining operations and during reclamation by:
(A) Avoiding acid or other toxic mine drainage by such measures as,
but not limited to: (I) Preventing or removing water from contact with
toxic producing deposits; (ii) treating drainage to reduce toxic content
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which adversely affects downstream water upon being released to
water courses; and (iii) casing, sealing or otherwise managing
boreholes, shafts and wells and keep acid or other toxic drainage from
entering ground and surface waters; (B) conducting surface mining
operations so as to prevent to the extent possible, using the best
technology currently available, additional contributions of suspended
solids to streamflow or runoff outside the permit area, but in no event
may contributions be in excess of requirements set by applicable state
or federal law; (C) constructing an approved drainage system pursuant
to paragraph (B) of this subdivision, prior to commencement of surface
mining operations, the system to be certified by a person approved by
the director secretary to be constructed as designed and as approved in
the reclamation plan; (D) avoiding channel deepening or enlargement
in operations requiring the discharge of water from mines; (E) unless
otherwise authorized by the director secretary, cleaning out and
removing temporary or large settling ponds or other siltation structures
after disturbed areas are revegetated and stabilized, and depositing the
silt and debris at a site and in a manner approved by the director
secretary; (F) restoring recharge capacity of the mined area to
approximate premining conditions; and (G) any other actions
prescribed by the director secretary;

(11) With respect to surface disposal of mine wastes, tailings, coal
processing wastes and other wastes in areas other than the mine
working excavations: (A) Stabilize all waste piles in designated areas
through construction in compacted layers, including the use of
noncombustible and impervious materials if necessary, and assure the
final contour of the waste pile will be compatible with natural
surroundings and that the site will be stabilized and revegetated
according to the provisions of this article; and (B) assure that the
construction of any coal waste pile or other coal waste storage area
utilizes appropriate technologies, such as capping or the use of liners,
or any other demonstrated technologies or measures which are
consistent with good engineering practices, to prevent an acid mine
drainage discharge;
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(12) Design, locate, construct, operate, maintain, enlarge, modify
and remove or abandon, in accordance with standards and criteria
developed pursuant to subsection (f) of this section, all existing and
new coal mine waste piles consisting of mine wastes, tailings, coal
processing wastes or other liquid and solid wastes and used either
temporarily or permanently as dams or embankments;

(13) Refrain from surface mining within five hundred feet of any
active and abandoned underground mines in order to prevent
breakthroughs and to protect health or safety of miners: Provided, That
the director secretary shall permit an operator to mine near, through or
partially through an abandoned underground mine or closer to an active
underground mine if: (A) The nature, timing and sequencing of the
approximate coincidence of specific surface mine activities with
specific underground mine activities are coordinated jointly by the
operators involved and approved by the director secretary; and (B) the
operations will result in improved resource recovery, abatement of
water pollution or elimination of hazards to the health and safety of the
public: Provided, however, That any breakthrough which does occur
shall be sealed;

(14) Ensure that all debris, acid-forming materials, toxic materials
or materials constituting a fire hazard are treated or buried and
compacted, or otherwise disposed of in a manner designed to prevent
contamination of ground or surface waters, and that contingency plans
are developed to prevent sustained combustion: Provided, That the
operator shall remove or bury all metal, lumber, equipment and other
debris resulting from the operation before grading release;

(15) Ensure that explosives are used only in accordance with
existing state and federal law and the rules promulgated by the director
secretary, which shall include provisions to:

(A) Maintain for a period of at least three years and make available
for public inspection, upon written request, a log detailing the location
of the blasts, the pattern and depth of the drill holes, the amount of
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explosives used per hole and the order and length of delay in the blasts;
and

(B) Require that all blasting operations be conducted by persons

certified by the Officeof Explostves-and Btasting Division of Mining

and Reclamation.

(16) Ensure that all reclamation efforts proceed in an
environmentally sound manner and as contemporaneously as
practicable with the surface mining operations. Time limits shall be
established by the director secretary requiring backfilling, grading and
planting to be kept current: Provided, That where surface mining
operations and underground mining operations are proposed on the
same area, which operations must be conducted under separate permits,
the director secretary may grant a variance from the requirement that
reclamation efforts proceed as contemporaneously as practicable to
permit underground mining operations prior to reclamation:

(A) If the director secretary finds in writing that:

(1) The applicant has presented, as part of the permit application,
specific, feasible plans for the proposed underground mining
operations;

(ii) The proposed underground mining operations are necessary or
desirable to assure maximum practical recovery of the mineral resource
and will avoid multiple disturbance of the surface;

(iii) The applicant has satisfactorily demonstrated that the plan for
the underground mining operations conforms to requirements for
underground mining in the jurisdiction and that permits necessary for
the underground mining operations have been issued by the appropriate
authority;

(iv) The areas proposed for the variance have been shown by the
applicant to be necessary for the implementing of the proposed
underground mining operations;
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(v) No substantial adverse environmental damage, either on-site or
off-site, will result from the delay in completion of reclamation as
required by this article; and

(vi) Provisions for the off-site storage of spoil will comply with
subdivision (22), subsection (b) of this section;

(B) If the director Secretary has promulgated specific rules to
govern the granting of the variances in accordance with the provisions
of this subparagraph and has imposed any additional requirements as
the director Secretary considers necessary;

(C) If variances granted under the provisions of this paragraph are
reviewed by the director Secretary not more than three years from the
date of issuance of the permit: Provided, That the underground mining
permit shall terminate if the underground operations have not
commenced within three years of the date the permit was issued, unless
extended as set forth in subdivision (3), section eight of this article; and

(D) If liability under the bond filed by the applicant with the
director Secretary pursuant to subsection (b), section eleven of this
article is for the duration of the underground mining operations and
until the requirements of subsection (g), section eleven of this article
and section twenty-three of this article have been fully complied with;

(17) Ensure that the construction, maintenance and post-mining
conditions of access and haul roads into and across the site of
operations will control or prevent erosion and siltation, pollution of
water, damage to fish or wildlife or their habitat, or public or private
property: Provided, That access roads constructed for and used to
provide infrequent service to surface facilities, such as ventilators or
monitoring devices, are exempt from specific construction criteria
provided adequate stabilization to control erosion is achieved through
alternative measures;

(18) Refrain from the construction of roads or other access ways
up a stream bed or drainage channel or in proximity to the channel so
as to significantly alter the normal flow of water;
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(19) Establish on the regraded areas, and all other lands affected,
a diverse, effective and permanent vegetative cover of the same
seasonal variety native to the area of land to be affected or of a fruit,
grape or berry producing variety suitable for human consumption and
capable of self-regeneration and plant succession at least equal in
extent of cover to the natural vegetation of the area, except that
introduced species may be used in the revegetation process where
desirable or when necessary to achieve the approved post-mining land
use plan;

(20) Assume the responsibility for successful revegetation, as
required by subdivision (19) of this subsection, for a period of not less
than five growing seasons, as defined by the director secretary, after
the last year of augmented seeding, fertilizing, irrigation or other work
in order to assure compliance with subdivision (19) of this subsection:
Provided, That when the director secretary issues a written finding
approving a long-term agricultural post-mining land use as a part of the
mining and reclamation plan, the director may grant exception to the
provisions of subdivision (19) of this subsection: Provided, however,
That when the director approves an agricultural post-mining land use,
the applicable five growing seasons of responsibility for revegetation
begins on the date of initial planting for the agricultural post-mining
land use;

On lands eligible for remining assume the responsibility for
successful revegetation, as required by subdivision (19) of this
subsection, for a period of not less than two growing seasons, as
defined by the director after the last year of augmented seeding,
fertilizing, irrigation or other work in order to assure compliance with
subdivision (19) of this subsection;

(21) Protect off-site areas from slides or damage occurring during
surface mining operations and not deposit spoil material or locate any
part of the operations or waste accumulations outside the permit area:
Provided, That spoil material may be placed outside the permit area if
approved by the director secretary after a finding that environmental
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benefits will result from the placing of spoil material outside the permit
area;

(22) Place all excess spoil material resulting from surface mining
activities in a manner that: (A) Spoil is transported and placed in a
controlled manner in position for concurrent compaction and in a way
as to assure mass stability and to prevent mass movement; (B) the areas
of disposal are within the bonded permit areas and all organic matter
is removed immediately prior to spoil placements; (C) appropriate
surface and internal drainage system or diversion ditches are used to
prevent spoil erosion and movement; (D) the disposal area does not
contain springs, natural water courses or wet weather seeps, unless
lateral drains are constructed from the wet areas to the main under
drains in a manner that filtration of the water into the spoil pile will be
prevented; (E) if placed on a slope, the spoil is placed upon the most
moderate slope among those upon which, in the judgment of the
director secretary, the spoil could be placed in compliance with all the
requirements of this article, and is placed, where possible, upon, or
above, a natural terrace, bench or berm, if placement provides
additional stability and prevents mass movement; (F) where the toe of
the spoil rests on a downslope, a rock toe buttress, of sufficient size to
prevent mass movement, is constructed; (G) the final configuration is
compatible with the natural drainage pattern and surroundings and
suitable for intended uses; (H) the design of the spoil disposal area is
certified by a qualified registered professional engineer in conformance
with professional standards; and (I) all other provisions of this article
are met: Provided, That where the excess spoil material consists of at
least eighty percent, by volume, sandstone, limestone or other rocks
that do not slake in water and will not degrade to soil material, the
director secretary may approve alternate methods for disposal of excess
spoil material, including fill placement by dumping in a single lift, on
a site-specific basis: Provided, however, That the services of a
qualified registered professional engineer experienced in the design
and construction of earth and rockfill embankment are utilized:
Provided further, That the approval may not be unreasonably withheld
if the site is suitable;
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(23) Meet any other criteria necessary to achieve reclamation in
accordance with the purposes of this article, taking into consideration
the physical, climatological and other characteristics of the site;

(24) To the extent possible, using the best technology currently
available, minimize disturbances and adverse impacts of the operation
on fish, wildlife and related environmental values, and achieve
enhancement of these resources where practicable;

(25) Retain a natural barrier to inhibit slides and erosion on permit
areas where outcrop barriers are required: Provided, That constructed
barriers may be allowed where: (A) Natural barriers do not provide
adequate stability; (B) natural barriers would result in potential future
water quality deterioration; and (C) natural barriers would conflict with
the goal of maximum utilization of the mineral resource: Provided,
however, That at a minimum, the constructed barrier shall be of
sufficient width and height to provide adequate stability and the
stability factor shall equal or exceed that of the natural outcrop barrier:
Provided further, That where water quality is paramount, the
constructed barrier shall be composed of impervious material with
controlled discharge points; and

(c)(1) The director secretary may prescribe procedures pursuant to
which he or she may permit surface mining operations for the purposes
set forth in subdivision (3) of this subsection.

(2) Where an applicant meets the requirements of subdivisions (3)
and (4) of this subsection, a permit without regard to the requirement
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to restore to approximate original contour set forth in subsection (b) or
(d) of this section may be granted for the surface mining of coal where
the mining operation will remove an entire coal seam or seams running
through the upper fraction of a mountain, ridge or hill, except as
provided in paragraph (A), subdivision (4) of this subsection, by
removing all of the overburden and creating a level plateau or a gently
rolling contour with no highwalls remaining and capable of supporting
post-mining uses in accordance with the requirements of this
subsection.

(3) In cases where an industrial, commercial, agricultural,
commercial forestry, residential or public facility including
recreational uses is proposed for the post-mining use of the affected
land, the director Secretary may grant a permit for a surface mining
operation of the nature described in subdivision (2) of this subsection
where: (A) The proposed post-mining land use is determined to
constitute an equal or better use of the affected land, as compared with
premining use; (B) the applicant presents specific plans for the
proposed post-mining land use and appropriate assurances that the use
will be: (I) Compatible with adjacent land uses; (ii) practicable with
respect to achieving the proposed use; (iii) obtainable according to data
regarding expected need and market; (iv) supported by commitments
from public agencies where appropriate; (v) practicable with respect to
private financial capability for completion of the proposed use; (vi)
planned pursuant to a schedule attached to the reclamation plan so as
to integrate the mining operation and reclamation with the post-mining
land use; and (vii) designed by a person approved by the director
secretary in conformance with standards established to assure the
stability, drainage and configuration necessary for the intended use of
the site; (C) the proposed use would be compatible with adjacent land
uses, and existing state and local land use plans and programs; (D) the
director secretary provides the county commission of the county in
which the land is located and any state or federal agency which the
director secretary, in his or her discretion, determines to have an
interest in the proposed use, an opportunity of not more than sixty days
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to review and comment on the proposed use; and (E) all other
requirements of this article will be met.

(4) In granting any permit pursuant to this subsection, the director
Secretary shall require that: (A) A natural barrier be retained to inhibit
slides and erosion on permit areas where outcrop barriers are required:
Provided, That constructed barriers may be allowed where: (i) Natural
barriers do not provide adequate stability; (ii) natural barriers would
result in potential future water quality deterioration; and (iii) natural
barriers would conflict with the goal of maximum utilization of the
mineral resource: Provided, however, That, at a minimum, the
constructed barrier shall be sufficient in width and height to provide
adequate stability and the stability factor shall equal or exceed that of
the natural outcrop barrier: Provided further, That where water quality
is paramount, the constructed barrier shall be composed of impervious
material with controlled discharge points; (B) the reclaimed area is
stable; (C) the resulting plateau or rolling contour drains inward from
the outslopes except at specific points; (D) no damage will be done to
natural watercourses; (E) spoil will be placed on the mountaintop
bench as is necessary to achieve the planned post-mining land use: And
provided further, That all excess spoil material not retained on the
mountaintop shall be placed in accordance with the provisions of
subdivision (22), subsection (b) of this section; and (F) ensure stability
of the spoil retained on the mountaintop and meet the other
requirements of this article.

(5) All permits granted under the provisions of this subsection shall
be reviewed not more than three years from the date of issuance of the
permit; unless the applicant affirmatively demonstrates that the
proposed development is proceeding in accordance with the terms of
the approved schedule and reclamation plan.

(d) In addition to those general performance standards required by
this section, when surface mining occurs on slopes of twenty degrees
or greater, or on lesser slopes as may be defined by rule after
consideration of soil and climate, no debris, abandoned or disabled
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equipment, spoil material or waste mineral matter will be placed on the
natural downslope below the initial bench or mining cut: Provided,
That soil or spoil material from the initial cut of earth in a new surface
mining operation may be placed on a limited specified area of the
downslope below the initial cut if the permittee can establish to the
satisfaction of the director secretary that the soil or spoil will not slide
and that the other requirements of this section can still be met.

(e) The director secretary may propose rules for legislative
approval in accordance with article three, chapter twenty-nine-a of this
code that permit variances from the approximate original contour
requirements of this section: Provided, That the watershed control of
the area is improved: Provided, however, That complete backfilling
with spoil material is required to completely cover the highwall, which
material will maintain stability following mining and reclamation.

(f) The director secretary shall propose rules for legislative
approval in accordance with article three, chapter twenty-nine-a of this
code for the design, location, construction, maintenance, operation,
enlargement, modification, removal and abandonment of new and
existing coal mine waste piles. In addition to engineering and other
technical specifications, the standards and criteria developed pursuant
to this subsection shall include provisions for review and approval of
plans and specifications prior to construction, enlargement,
modification, removal or abandonment; performance of periodic
inspections during construction; issuance of certificates of approval
upon completion of construction; performance of periodic safety
inspections; and issuance of notices and orders for required remedial
or maintenance work or affirmative action: Provided, That whenever
the director secretary finds that any coal processing waste pile
constitutes an imminent danger to human life, he or she may, in
addition to all other remedies and without the necessity of obtaining
the permission of any person prior or present who operated or operates
a pile or the landowners involved, enter upon the premises where any
coal processing waste pile exists and may take or order to be taken any
remedial action that may be necessary or expedient to secure the coal
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processing waste pile and to abate the conditions which cause the
danger to human life: Provided, however, That the cost reasonably
incurred in any remedial action taken by the director secretary under
this subsection may be paid for initially by funds appropriated to the
division for these purposes and the sums expended shall be recovered
from any responsible operator or landowner, individually or jointly, by
suit initiated by the Attorney General at the request of the director
secretary. For purposes of this subsection, ‘operates’ or ‘operated’
means to enter upon a coal processing waste pile, or part of a coal
processing waste pile, for the purpose of disposing, depositing,
dumping coal processing wastes on the pile or removing coal
processing waste from the pile, or to employ a coal processing waste
pile for retarding the flow of or for the impoundment of water.

(2) The Secretary shall promulgate for review and consideration by
the West Virginia Legislature during the 2017 Regular Session of the
West Virginia Legislature revisions to the rules for minimizing the

disturbances to the prevailing hydrologic balance at a mine site and in
associated off-site areas both during and after surface mining
operations and during reclamation as required under subdivision (10),
subsection (b) of this section, including specifically the rules for
stormwater runoff and control plans. The secretary shall specifically
conform these rules to the federal standards codified at 30 C.F.R.
§816.41 (1983) and 30 C.F.R. §816.45-47 (1983) when proposing
revisions to the state rule. The secretary shall not propose rules more
stringent than the federal standards codified at 30 C.F.R. §816.41
(1983) and 30 C.F.R. §816.45-47 (1983) when proposing revisions to
the state rule.

§22-3-13a. Preblast survey requirements.

(a) At least thirty days prior to commencing blasting, as defined in
section twenty-two-a of this article, an operator or an operator’s
designee shall make the following notifications in writing to all owners
and occupants of man-made dwellings or structures that the operator
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or operator’s designee will perform preblast surveys in accordance
with subsection (f) of this section:

(1) For surface mining operations that are less than two hundred
acres in a single permitted area or less than three hundred acres of
contiguous or nearly contiguous area of two or more permitted areas,
the required notifications shall be to all owners and occupants of
man-made dwellings or structures within five tenths of a mile of the
permitted area or areas;

(2) For all other surface mining operations, the required
notifications shall be to all owners and occupants of man-made
dwellings or structures within five tenths of a mile of the permitted
area or areas or seven tenths of a mile of the proposed blasting site,
whichever is greater; and

(3) For permitted surface disturbance of underground mines, the
required notifications shall be to all owners and occupants of
man-made dwellings or structures within five tenths of a mile of the
permitted surface area or areas.

(b) Withmrthirty daysof theeffective dateof thissectrom;any Any

operator identified in subdivision (2), subsection (a) of this section that
has already completed preblast surveys for man-made dwellings or
structures within five tenths of a mile of the permit area and has
commenced operations by the effective date of this section shall notify
in writing all additional owners and occupants of man-made dwellings
or structures within seven tenths of a mile of the proposed blasting site.
Except for those dwellings or structures for which the operator secures
a written waiver or executes an affidavit in accordance with the
requirements of subsection (c) of this section, the operator or the
operator’s designee must perform the additional preblast surveys in

accordance with subsection (f) of this section. withimmmetydaysofthe
fectiverd i o

(c) An occupant or owner of a man-made dwelling or structure
within the areas described in subdivision (1) or (2), subsection (a) of
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this section may waive the right to a preblast survey in writing. If a
dwelling is occupied by a person other than the owner, both the owner
and the occupant must waive the right to a preblast survey in writing.
If an occupant or owner of a man-made dwelling or structure refuses
to allow the operator or the operator’s designee access to the dwelling
or structure and refuses to waive in writing the right to a preblast
survey or to the extent that access to any portion of the structure,
underground water supply or well is impossible or impractical under
the circumstances, the preblast survey shall indicate that access was
refused, impossible or impractical. The operator or the operator’s
designee shall execute a sworn affidavit explaining the reasons and
circumstances surrounding the refusals. The officeofexplostvesand
blasting Division of Mining and Reclamation may not determine the
preblast survey to be incomplete because it indicates that access to a
particular structure, underground water supply or well was refused,
impossible or impractical. The operator shall send copies of all written
waivers and affidavits executed pursuant to this subsection to the office

ofexplostves-and-btasting: Division of Mining and Reclamation.

(d) If a preblast survey was waived by the owner and was within
the requisite area and the property was sold, the new owner may
request a preblast survey from the operator.

(e) An owner within the requisite area may request, from the
operator, a preblast survey on structures constructed after the original
preblast survey.

(f) The preblast survey shall include:

(1) The names, addresses or description of structure location and
telephone numbers of the owner and the residents of the structure being
surveyed and the structure number from the permit blasting map;

(2) The current home insurer of the owner and the residents of the
structure;
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(3) The names, addresses and telephone numbers of the surface
mining operator and the permit number;

(4) The current general liability insurer of the surface mining
operator;

(5) The name, address and telephone number of the person or firm
performing the preblast survey;

(6) The current general liability insurer of the person or firm
performing the preblast survey;

(7) The date of the preblast survey and the date it was mailed or

delivered to the offrceofexplostvesand-btasting Division of Mining

and Reclamation.

(8) A general description of the structure and its appurtenances,
including, but not limited to: (A) The number of stories; (B) the
construction materials for the frame and the exterior and interior finish;
(C) the type of construction including any unusual or substandard
construction; and (D) the approximate age of the structure;

(9) A general description of the survey methods and the direction
of progression of the survey, including a key to abbreviations used;

(10) Written documentation and drawings, videos or photographs
of the preblast defects and other physical conditions of all structures,
appurtenances and water sources which could be affected by blasting;

(11) Written documentation and drawings, videos or photographs
of the exterior and interior of the structure to indicate preblast defects
and condition;

(12) Written documentation and drawings, videos or photographs
of the exterior and interior of any appurtenance of the structure to
indicate preblast defects and condition;
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(13) Sufficient exterior and interior photographs or videos, using
a variety of angles, of the structure and its appurtenances to indicate
preblast defects and the condition of the structure and appurtenances;

(14) Written documentation and drawings, videos or photographs
of any unusual or substandard construction technique and materials
used on the structure or its appurtenances or both structure and
appurtenances;

(15) Written documentation relating to the type of water supply,
including a description of the type of system and treatment being used,
an analysis of untreated water supplies, a water analysis of water
supplies other than public utilities and information relating to the
quantity and quality of water;

(16) When the water supply is a well, written documentation,
where available, relating to the type of well; the well log; the depth,
age and type of casing or lining; the static water level; flow data; the
pump capacity; the drilling contractor; and the source or sources of the
documentation;

(17) A description of any portion of the structure and
appurtenances not documented or photographed and the reasons;

(18) The signature of the person performing the survey; and

(19) Any other information required by the chief which additional
information shall be established by rule in accordance with article
three, chapter twenty-nine-a of this code.

(g) Except for additional preblast surveys prepared within one
hundred twenty days of the effective date of this section, pursuant to
subsection (b) of this section, the preblast survey shall be submitted to

the office—of—explositves—and—blasting Division of Mining and

Reclamation at least fifteen days prior to the commencement of any

production blasting. The offtce-ofexplostvesand-btasting Division of

Mining and Reclamation shall review each preblast survey as to form
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and completeness only and notify the operator of any deficiencies:
Provided, That once all required surveys have been reviewed and

accepted by the offtceofexplostvesand-blasting Division of Mining

and Reclamation, blasting may commence sooner than fifteen days

after submittal. The offree—of—explostves—andbtasting Division of

Mining and Reclamation shall provide a copy of the preblast survey to
the owner or occupant.

(h) The surface mining operator shall file notice of the preblast
survey or the waiver in the office of the county clerk of the county
commission of the county where the man-made dwelling or structure
is located to notify the public that a preblast survey has been conducted
or waived. The notice shall be on a form prescribed by the offrceof

explostvesand-blasting Division of Mining and Reclamation.

prebl-ast—sm‘veyr All authorlty to promulgate rules pursuant to artlcle

three, chapter twenty-nine-a of this code [include language from
§22-3A-4] is hereby transferred from the office of explosives and
blasting to the Division of Mining and Reclamation as of the effective
date of enactment of this section and article during the 2016 session of
the Legislature; Provided That any rule promulgated by office of
explosives and blasting shall remain in force and effect as though
promulgated by the Division of Mining and Reclamation until the
Secretary amends the rules in accordance with the provisions of article
three, chapter twenty-nine-a of this code.

(j) The provisions of this section do not apply to the extraction of
minerals by underground mining methods.

§22-3-22a. Blasting restrictions; site specific blasting design
requirement.
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(a) For purposes of this section, the term “production blasting”
means blasting that removes the overburden to expose underlying coal
seams and does not include construction blasting.

(b) For purposes of this section, the term “construction blasting”
means blasting to develop haul roads, mine access roads, coal
preparation plants, drainage structures or underground coal mine sites
and does not include production blasting.

(c) For purposes of this section, the term “protected structure”
means any of the following structures that are situated outside the
permitarea: An occupied dwelling; a temporarily unoccupied dwelling
which has been occupied within the past ninety days; a public building;
a structure for commercial purposes; a school; a church; a community
or institutional building; and a public park or a water well.

(d) Production blasting is prohibited within three hundred feet of
a protected structure or within one hundred feet of a cemetery.

(e) Blasting within one thousand feet of a protected structure shall
have a site-specific blast design approved by the officeofexplostves
and-blastmg Division of Mining and Reclamation. The site-specific
blast design shall limit the type of explosives and detonating
equipment, the size, the timing and frequency of blasts to do the
following:

(1) Prevent injury to persons; (2) prevent damage to public and
private property outside the permit area; (3) prevent adverse impacts
on any underground mine; (4) prevent change in the course, channel or
availability of ground or surface water outside the permit area; and (5)
reduce dust outside the permit area.

In the development of a site-specific blasting plan, consideration
shall be given, but is not limited to, the physical condition, type and
quality of construction of the protected structure, the current use of the
protected structure and the concerns of the owner or occupant living in
the protected structures identified in the blasting schedule notification
area.
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(f) An owner or occupant of a protected structure may waive the
blasting prohibition within three hundred feet. If a protected structure
is occupied by a person other than the owner, both the owner and the
occupant of the protected structure shall waive the blasting prohibition
within three hundred feet in writing. The operator shall send copies of
all written waivers executed pursuant to this subsection to the offtceof

explostvesand-blastmg Division of Mining and Reclamation. Written
waivers executed and filed with the offteeofexplostvesand-blasting

Division of Mining and Reclamation are valid during the life of the
permit or any renewals of the permit and are enforceable against any
subsequent owners or occupants of the protected structure.

(g) The provisions of this section do not apply to the following: (1)
Underground coal mining operations; (2) the surface operations and
surface impacts incident to an underground coal mine; and (3) the
extraction of minerals by underground mining methods or the surface
impacts of the underground mining methods: Provided, That nothing
contained in this section may be construed to exempt any coal mining
operation from the general performance standards as contained in
section thirteen of this article and any rules promulgated pursuant to
said section.

§22-3-30a. Blasting requirements; liability and civil penalties in
the event of property damage.

(a) Blasting shall be conducted in accordance with the rules and
laws established to regulate blasting.

(b) If the Division of Environmental Protection establishes after an
inspection that a blast at a surface coal mine operation as defined by
the provisions of subdivision (2), subsection (a), section thirteen-a of
this article was not in compliance with the regulations governing
blasting parameters and resulted in property damage to a protected
structure, as defined in section twenty-two-a of this article, other than
water wells, the following penalties shall be imposed for each permit
area or contiguous permit areas where the blasting was out of
compliance:
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(1) For the first offense, the operator shall be assessed a penalty of
not less than $1,000 nor more than $5,000.

(2) For the second offense and each subsequent offense within one
year of the first offense, the surface mining operator shall be assessed
a penalty of not less than $5,000 nor more than $10,000.

(3) For the third offense and any subsequent offense within one
year of the first offense, or for the failure to pay any assessment set
forth within areasonable time established by the director Secretary, the
surface mining operator’s permit is subject to an immediate issuance
of a cessation order, as set out in section sixteen of this article. The
cessation order shall only be released upon written order of the director
Secretary of the Department of Environmental Protection when the
following conditions have been met:

(A) A written plan has been established and filed with the director
Secretary assuring that additional violations will not occur;

(B) The permittee has provided compensation for the property
damages or the assurance of adequate compensation for the property
damages that have occurred; and

(C) A permittee shall provide such monetary and other assurances
as the director Secretary considers appropriate to compensate for future
property damages. The monetary assurances required shall be in an
amount at least equal to the amount of compensation required in
paragraph (B), subdivision (3) of this subsection.

(4) In addition to the penalties described in subdivisions (1), (2)
and (3) of this subsection for the second and subsequent offenses on
any one permitted area regardless of the time period, the owner of the
protected structure is entitled to a rebuttable presumption that the
property damage is a result of the blast if: (A) A preblast survey was
performed; and (B) the blasting site to which the second or subsequent
offense relates is within seven tenths of a mile of the protected
structure.
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(5) No more than one offense may arise out of any one shot. For
purposes of this section, “shot” means a single blasting event
composed of one or multiple detonations of explosive material or the
assembly of explosive materials for this purpose. One “shot” may be
composed of numerous explosive charges detonated at intervals
measured in milliseconds.

(c) Notwithstanding the provisions of subsections (a) and (b) of
this section, the Department of Environmental Protection may not
impose penalties, as provided for in subsection (b) of this section, on
an operator for the violation of any rule identified in subsection (b) of
this section that is merely administrative in nature.

(d) The remedies provided in this section are not exclusive and
may not bar an owner or occupant from any other remedy accorded by
law.

(e) Where inspection by the Department of Environmental
Protection establishes that production blasting, in violation of section
twenty-two-a of this article, was done within three hundred feet of a
protected structure, without an approved site-specific blast design or
not in accordance with an approved site-specific blast design for
production blasting within one thousand feet of any protected structure
as defined in section twenty-two-a of this article or within one hundred
feet of a cemetery, the monetary penalties and revocation, as set out in
subsection (b) of this section, apply.

(f) All penalties and liabilities as set forth in subsection (b) of this
section shall be assessed by the director Secretary, collected by the
director Secretary and deposited with the Treasurer of the State of
West Virginia in the “General School Fund”.

(g) The director Secretary shall propose rules for legislative
approval pursuant to article three, chapter twenty-nine-a of this code
for the implementation of this section.
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(h) The provisions of this section do not apply to the extraction of
minerals by underground mining methods: Provided, That nothing
contained in this section may be construed to exempt any coal mining
operation from the general performance standards as contained in
section thirteen of this article and any rules promulgated pursuant
thereto.

§22-3-34. Office of explosives and blasting terminated; transfer of
functions; responsibilities.

The office of explosives and blasting within the Department of
Environmental Protection is hereby terminated.

§22-3-35. Legislative rules on surface-mining blasting;
disciplinary procedures for certified blasters.

(a) The Division of Mining and Reclamation shall apply and
enforce the previously existing rules of the former office of explosive
and blasting at 199 CSR 1 until such time as it adopts rules of its own
to implement this section, but shall promulgate rules for legislative
approval in accordance with the provisions of section fifteen, article
three, chapter twenty-nine-a of this code as necessary to reflect the
repeal of section seven, article three-a, of this chapter of the Code of
West Virginia, as amended. Any rules promulgated by the Division of
Mining and Reclamation shall include, but not be limited to, the

following:

(1) A procedure for the review, modification and approval, prior to
the issuance of any permit, of any blasting plan required to be
submitted with any application for a permit to be issued by the
secretary pursuant to article three of this chapter, which sets forth
procedures for the inspection and monitoring of blasting operations for
compliance with blasting laws and rules, and for the review and
modification of the blasting plan of any operator against whom an
enforcement action is taken by the Division of Environmental
Protection;
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(2) Specific minimum requirements for preblast surveys, as set
forth in section thirteen-a, article three of this chapter;

(3) A procedure for review of preblast surveys required to be
submitted under section thirteen-a, article three of this chapter;

(4) A procedure for the use of seismographs for production blasting
which shall be made part of the blasting log;

(5) A procedure to warn of impending blasting to the owners or
occupants adjoining the blasting area;

(6) A procedure to limit the type of explosives and detonating
equipment, the size, the timing and frequency of blasts based upon the
physical conditions of the site so as to: (A) Prevent injury to persons;
(B) prevent damage to public and private property outside the permit
area; (C) prevent adverse impacts on any underground mine; (D)
prevent change in the course, channel or availability of ground or
surface water outside the permit area; and (E) reduce dust outside the

permit area;

(7) Provisions for requiring mining operators to publish the
planned blasting schedule in a newspaper of general circulation in the
locality of the mining operation;

(8) Provisions for requiring mining operators to provide adequate
advance written notice of the proposed blasting schedule to local
governments, owners and occupants living within the distances
prescribed in subsection (a), section thirteen-a, article three of this

chapter.

(9) Provisions for establishing a process for the education, training,
examination and certification of blasters working on surface-mining

operations; and

(10) Provisions for establishing disciplinary procedures for all
certified blasters responsible for blasting on surface-mining operations
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conducted within this state in violation of any law or rule promulgated
by the Department of Environmental Protection to regulate blasting.

§22-3-36. Claims process for blasting.

(a) The Division of Mining and Reclamation shall establish and
manage a process for the filing, administration and resolution of claims
related to blasting.

(b) Claims which may be filed and determined under the provisions
of this section shall be those arising from both of the following:

(1) Damage to property arising from blasting activities conducted
pursuant to a permit granted under article three of this chapter; and

(2) The damage is incurred by a claimant who is the owner or
occupant of the property.

(c) The claims process established by the Division of Mining and
Reclamation shall include the following:

(1) An initial determination by the Division of Mining and
Reclamation of the merit of the claim; and

(2) An arbitration process whereby the claim can be determined
and resolved by an arbitrator in a manner which is inexpensive, prompt
and fair to all parties.

(d) If the operator disagrees with the initial determination made by
the Division of Mining and Reclamation and requests arbitration, then
the following shall apply:

(1) Any party may be represented by a representative of their
choice;

(2) At the request of the claimant, the Division of Mining and
Reclamation shall provide the claimant with representation in the
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arbitration process, which representation shall not necessarily be an
attorney-at-law; and

(3) If the claim is upheld, in whole or in part, then the operator
shall pay the costs of the proceeding, as well as reasonable
representation fees and costs of the claimant, in an amount not to
exceed $1,000.

(e) Participation in the claims process created by this section shall
be voluntary for the claimant. However, once the claimant has
submitted a claim for determination under the provisions of this
section, it is intended that the finding of the Division of Mining and
Reclamation, if not taken to arbitration, shall be final. If arbitration is
requested, it is intended that the results of such arbitration shall be
final. The Division of Mining and Reclamation shall provide written
notification to the claimant of the provisions of this subsection and
shall secure a written acknowledgment from the claimant prior to
processing a claim pursuant to the provisions of this section.

(f) The operator shall pay any claim for which the operator is
adjudged liable within thirty days of a final determination. If the claim
is not paid within thirty days, the secretary shall issue a cessation order
pursuant to section sixteen, article three of this chapter for all sites
operated by the operator.

(2) No permit to mine coal shall be granted unless the permit
applicant agrees to be subject to the terms of this section.

(h) To fulfill its responsibilities pursuant to this section, the
Division of Mining and Reclamation may retain the services of
inspectors, experts and other persons or firms as may be necessary.

§22-3-37. Rules, orders and permits to remain in effect regarding
blasting; proceedings not affected.

(a) All orders, determinations, rules, permits, grants, contracts,
certificates, licenses, waivers, bonds, authorizations and privileges
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which have been issued, made, granted or allowed to become effective
prior to the enactment of this article shall remain in effect according to
their terms until modified, terminated, superseded, set aside or revoked

pursuant to this article, by a court of competent jurisdiction, or by
operation of law.

(b) Any proceedings, including notices of proposed rule-making,
or any application for any license, permit or certificate pending before
the division are not affected by this enactment.

§22-3-38. Transfer of personnel and assets.

The secretary shall transfer to the Division of Mining and
Reclamation any personnel and assets presently used to perform or
used in the performance of the duties and functions required by
sections thirty-four through thirty-nine of this article.

ARTICLE 11. WATER POLLUTION CONTROL ACT.

§22-11-6. Requirement to comply with standards of water quality
and effluent limitations.

All persons affected by rules establishing water quality standards
and effluent limitations shall promptly comply therewtth with the rules:
Provided, That:

(1) Where necessary and proper, the secretary may specify a
reasonable time for persons not complying with such the standards and
limitations to comply therewith with the rules and upon the expiration
of any such that period of time, the secretary shall revoke or modify
any permit previously issued which authorized the discharge of treated
or untreated sewage, industrial wastes or other wastes into the waters
of this state which result in reduction of the quality of such the waters
below the standards and limitations established therefor by rules of the
board or secretary;

(2) For purposes of both this article and sections 309 and 505 of
the federal Water Pollution Control Act, compliance with a permit
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issued pursuant to this article shall be deemed considered compliance
for purposes of both this article and sections 301, 302, 303, 306, 307
and 403 of the federal Water Pollution Control Act and with all
applicable state and federal water quality standards, except for any
such standard imposed under section 307 of the federal Water Pollution
Control Act for a toxic pollutant injurious to human health.
Notwithstanding any provision of this code or rule or permit condition
to the contrary, water quality standards themselves shall not be
considered ‘effluent standards or limitations’ for the purposes of both
this article and sections 309 and 505 of the federal Water Pollution
Control Act and shall not be independently or directly enforced or
implemented except through the development of terms and conditions
of a permit issued pursuant to this article. Nothing in this section,
however, prevents the secretary from modifying, reissuing or revoking
a permit during its term. The provisions of this section addressing
compliance with a permit are intended to apply to all existing and
future discharges and permits without the need for permit
modifications; and

(3) The Legislature finds that there are concerns within West
Virginia regarding the applicability of the research underlying the
federal selenium criteria to a state such as West Virginia which has
high precipitation rates and free-flowing streams and that the alleged
environmental impacts that were documented in applicable federal
research have not been observed in West Virginia and, further, that
considerable research is required to determine if selenium is having an
impact on West Virginia streams, to validate or determine the proper
testing methods for selenium and to better understand the chemical
reactions related to selenium mobilization in water.

(4) The Legislature finds that EPA has been contemplating a
revision to the federally recommended criteria for several years, but
has yet to issue a revised standard.

(5) Because of the uncertainty regarding the applicability of the
current selenium standard, the secretary is hereby directed to develop
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within six months of the effective date of this subdivision an
implementation plan for the current selenium standard that will
include, at minimum, the following:

(A) Implementing the criteria as a threshold standard,;

(B) A monitoring plan that will include chemical speciation of any
selenium discharge;

(C) A fish population survey and monitoring plan that will be
implemented at a representative location to assess any possible impacts
from selenium discharges if the threshold criteria are exceeded; and

(D) The results of the monitoring will be reported to the
department for use in the development of state-specific selenium
criteria.

(6) Within twenty-four months of the effective date of this
subdivision, the secretary shall propose rules for legislative approval
in accordance with the provisions of article three, chapter twenty-nine
of this code which establish a state-specific selenium standard that
protects aquatic life. Concurrent with proposing a legislative rule, the
secretary shall also submit the proposed standard and supporting
documentation to the administrator of the Environmental Protection
Agency. The secretary shall also consult with and consider research
and data from the West Virginia Water Research Institute at West
Virginia University, the regulated community and other appropriate
groups in developing the state-specific selenium standard.

(7) Within thirty days of the effective date of this section, the
secretary shall promulgate an emergency rule revising the statewide
aluminum water quality criteria for the protection of aquatic life to
incorporate aluminum criteria values using a hardness-based equation.
Concurrent with issuing an emergency rule, the secretary shall also
submit the proposed revisions and supporting documentation to the
administrator of the Environmental Protection Agency
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(8) The secretary shall, within ninety days of receipt of any
completed request for a site specific water quality criterion, approve or
deny the request. Any denial of an application shall detail the specific
basis for the denial and any revisions needed to the application. Any
denial of a request may be appealed to the environmental quality board
pursuant to section twenty-one of this article.

CHAPTER 22A. MINERS’ HEALTH, SAFETY AND TRAINING.

ARTICLE 1. OFFICE OF MINERS’ HEALTH, SAFETY AND
TRAINING; ADMINISTRATION;
ENFORCEMENT.

§22A-1-13. Employment of surface mine inspectors; eligibility;
qualifications; examinations; salary; provisions
relating to underground mine inspectors applicable
to surface mine inspectors.

(a) The office shall employ as many surface mine inspectors as the
director determines to be reasonably necessary in fully and effectively
carrying out the applicable provisions of this chapter.

(b) To be eligible for employment as a surface mine inspector the
applicant shall be: (1) A a citizen of West Virginia, in good health, not
less than twenty-four years of age, of good character and reputation
and of temperate habits; (2) a person who has had at least five years of
practical experience in coal mines, at least two years of which have
been 1 on surface mines in this state: Provided, That graduation from
any accredited college of mining engineering may be considered the
equivalent of two years of practical experience; and (3) a person who
has a good theoretical and practical knowledge of surface mines,
surface mining methods, sound safety practices and applicable mining
laws and rules. For the purpose of this section, practical experience
means the performance of normal mining duties requiring a person to
hold a certificate of competency and qualification as an experienced
surface miner prior to actually performing such the duties.
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(¢) (1) In order to qualify for appointment as a surface mine
inspector, an eligible applicant shall submit to written, oral and
practical examinations administered by the mine inspectors’ examining
board and furnish evidence of good health, character and other facts
establishing eligibility as the board may require. The examinations
shall relate to the duties to be performed by a surface mine inspector
and, subject to the approval of the mine inspectors’ examining board,
may be prepared by the director.

(2) If the board finds after investigation and examination that an
applicant is: (A) Eligible for appointment; and (B) has passed each
required examination with a grade of at least seventy-five percent, or
an overall combined average score of eighty percent, the board shall
add the applicant’s name and grades to the register of qualified eligible
candidates and promptly certify its action in writing to the director. The
director shall then appoint one of the candidates from the three having
the highest grades.

(d) Surface mine inspectors shall be paid an annual salary of not
less than $37,332, which shall be fixed by the director, who shall take
into consideration ability, performance of duty, and experience.
Surface mine inspectors shall devote all of their time to the duties of
the office.

(e) Except as expressly provided in this section to the contrary, all
provisions of this article relating to the eligibility, qualification,
appointment, tenure, and removal of underground mine inspectors, as
well as those provisions relating to compensatory time and
reimbursement for necessary expenses, are applicable to surface mine
inspectors.

§22A-1-14. Director and inspectors authorized to enter mines;
duties of inspectors to examine mines; no advance
notice of an inspection; reports after fatal accidents.

(a) The director, or his or her authorized representative, has
authority to visit, enter, and examine any mine, whether underground
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or on the surface, and may call for the assistance of any district mine
inspector or inspectors whenever assistance is necessary in the
examination of any mine. The operator of every coal mine shall furnish
the director or his or her authorized representative proper facilities for
entering the mine and making examination or obtaining information.

(b) If miners or one of their authorized representatives, have reason
to believe, at any time, that dangerous conditions are existing or that
the law is not being complied with, they may request the director to
have an immediate investigation made:: Provided, That miners are
always encouraged to work with mine management with regards to

safety concerns.

(c) Mine inspectors shall devote their full-time and undivided
attention to the performance of their duties, and they shall examine all
of the mines in their respective districts at least four times annually,
and as often, in addition thereto, as the director may direct, or the
necessities of the case or the condition of the mine or mines may
require, with no advance notice of inspection provided to any person,
and they shall make a personal examination of each working face and
all entrances to abandoned parts of the mine where gas is known to
liberate, for the purpose of determining whether an imminent danger,
referred to in section fifteen of this article, exists in the mine, or
whether any provision of article two of this chapter is being violated or
has been violated within the past forty-eight hours in the mine. No
other person shall, with the intent of undermining the integrity of an
unannounced mine inspection, provide advance notice of any
inspection or of an inspector’s presence at a mine to any person at that
mine. Any person who, with the requisite intent, knowingly causes or
conspires to provide advance notice of any inspection or of an
inspector’s presence at a mine is guilty of a felony and, upon
conviction thereof, shall be fined not more than $15,000 or imprisoned
in a state correctional facility not less than one year and not more than
five years, or both fined and imprisoned.

(d) In addition to the other duties imposed by this article and article
two of this chapter, it is the duty of each inspector to note each
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violation he or she finds and issue a finding, order, or notice, as
appropriate for each violation so noted. During the investigation of any
accident, any violation may be noted whether or not the inspector
actually observes the violation and whether or not the violation exists
at the time the inspector notes the violation, so long as the inspector
has clear and convincing evidence the violation has occurred or is
occurring.

(e) OmorafterJuly12612;—an An inspector shall require the

operator or other employer to investigate all complaints received by the
Office of Miners’ Health, Safety and Training involving a certified
person’s substance abuse or alcohol related impairment at a mine.
Within thirty days following notification by the Office of Miners’
Health, Safety and Training to the operator or other employer of the
complaint, the operator or other employer shall file with the Director
a summary of its investigation into the alleged substance abuse or
alcohol related impairment of a certified person.

(f) The mine inspector shall visit the scene of each fatal accident
occurring in any mine within his or her district and shall make an
examination into the particular facts of the accident; make a report to
the director, setting forth the results of the examination, including the
condition of the mine and the cause or causes of the fatal accident, if
known, and all the reports shall be made available to the interested
parties, upon written requests.

(g) At the commencement of any inspection of a coal mine by an
authorized representative of the director, the authorized representative
of the miners at the mine, as well as a salaried employee of
management, at the time of the inspection shall be given an opportunity
to accompany the authorized representative of the director on the
inspection.

§22A-1-15. Findings, orders and notices.

(a) If upon any inspection of a coal mine an authorized
representative of the director finds that an imminent danger exists, the
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representative shall determine the area throughout which the danger
exists and shall immediately issue an order requiring the operator of
the mine or the operator’s agent to cause immediately all persons,
except those referred to in subdivisions (1), (2), (3) and (4), subsection
(e) of this section, to be withdrawn from and to be prohibited from
entering the area until an authorized representative of the director
determines that the imminent danger no longer exists.

(b) If upon any inspection of a coal mine an authorized
representative of the director finds that there has been a violation of the
law, but the violation has not created an imminent danger, he or she
shall issue a notice to the operator or the operator’s agent fixing a
reasonable time for the abatement of the violation. If upon the
expiration of the period of time, as originally fixed or subsequently
extended, an authorized representative of the director finds that the
violation has not been totally abated, and if the director also finds that
the period of time should not be further extended, the director shall
find the extent of the area affected by the violation and shall promptly
issue an order requiring the operator of the mine or the operator’s agent
to cause immediately all persons, except those referred to in
subdivisions (1), (2), (3) and (4), subsection (e) of this section, to be
withdrawn from and to be prohibited from entering the area until an
authorized representative of the director determines that the violation
has been abated.

(c) If upon any inspection of a coal mine an authorized
representative of the director finds that an imminent danger exists in an
area of the mine, in addition to issuing an order pursuant to subsection
(a) of this section, the director shall review the compliance record of
the mine.

(1) A review of the compliance record conducted in accordance
with this subsection shall, at a minimum, include a review of the
following:

(A) Any closure order issued pursuant to subsection (a) of this
section;
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(B) Any closure order issued pursuant to subsection (b) of this
section;

(C) Any enforcement measures taken pursuant to this chapter,
other than those authorized under subsections (a) and (b) of this
section;

(D) Any evidence of the operator’s lack of good faith in abating
significant and substantial violations at the mine;

(E) Any accident, injury or illness record that demonstrates a
serious safety or health management problem at the mine; and

&) (F) Any mitigating circumstances.

(2) If, after review of the mine’s compliance record, the director
determines that the mine has a history of repeated significant and
substantial violations of a particular standard caused by unwarrantable
failure to comply or a history of repeated significant and substantial
violations of standards related to the same hazard caused by
unwarrantable failure to comply and the history or histories
demonstrate the operator’s disregard for the health and safety of
miners, the director shall issue a closure order for the entire mine or
area throughout which the director determines the dangerous condition
exists and shall immediately issue an order requiring the operator of
the mine or the operator’s agent to cause immediately all persons,
except those referred to in subdivisions (1), (2), (3) and (4), subsection
(e) of this section, to be withdrawn from and to be prohibited from
entering the mine or area throughout which the director determines the
dangerous condition until a thorough inspection of the mine or area has
been conducted by the office and the director determines that the
operator has abated all violations related to the imminent danger and
any violations unearthed in the course of the inspection.
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(d) All employees on the inside and outside of a mine who are
idled as a result of the posting of a withdrawal order by a mine
inspector shall be compensated by the operator at their regular rates of
pay for the period they are idled, but not for more than the balance of
the shift. If the order is not terminated prior to the next working shift,
all the employees on that shift who are idled by the order are entitled
to full compensation by the operator at their regular rates of pay for the
period they are idled, but for not more than four hours of the shift.

(e) The following persons are not required to be withdrawn from
or prohibited from entering any area of the coal mine subject to an
order issued under this section:

(1) Any person whose presence in the area is necessary, in the
judgment of the operator or an authorized representative of the
director, to eliminate the condition described in the order;

(2) Any public official whose official duties require him or her to
enter the area;

(3) Any representative of the miners in the mine who is, in the
judgment of the operator or an authorized representative of the
director, qualified to make coal mine examinations or who is
accompanied by such a person and whose presence in the area is
necessary for the investigation of the conditions described in the order;
and

(4) Any consultant to any of the persons set forth in this
subsection.

(f) Notices and orders issued pursuant to this section shall contain
a detailed description of the conditions or practices which cause and
constitute an imminent danger or a violation of any mandatory health
or safety standard and, where appropriate, a description of the area of
the coal mine from which persons must be withdrawn and prohibited
from entering.
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(g) Each notice or order issued under this section shall be given
promptly to the operator of the coal mine or the operator’s agent by an
authorized representative of the director issuing the notice or order and
all the notices and orders shall be in writing and shall be signed by the
representative and posted on the bulletin board at the mine.

(h) A notice or order issued pursuant to this section may be
modified or terminated by an authorized representative of the director.

(i) Each finding, order and notice made under this section shall
promptly be given to the operator of the mine to which it pertains by
the person making the finding, order or notice.

(j) Definitions. B- For the purposes of this section only, the
following terms have the following meanings:

(1) ‘Unwarrantable failure’ means aggravated conduct, constituting
more than ordinary negligence, by a mine operator in relation to a
violation of this chapter of the code; and

(2) ‘Significant and substantial violation’ shall have the same
meaning as that established in 6 FMSHRC 1 (1984).

§22A-1-19. Judicial review.

(a) Any order or decision issued by the director under this law,

; i ; ik s article is

subject to judicial review by the circuit court of the county in which the
mine affected is located or-thectreuitcourtof Kamawha-€ounty upon
the filing in such court or with the judge thereof in vacation of a
petition by any person aggrieved by the order or decision praying that
the order or decision be modified or set aside, in whole or in part,
except that the court shall not consider such petition unless such person
has exhausted the administrative remedies available under this law and
files within thirty days from date of such order or decision.

(b) The party making such appeal shall forthwith send a copy of
such petition for appeal, by registered mail, to the other party. Upon
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receipt of such petition for appeal, the director shall promptly certify
and file in such court a complete transcript of the record upon which
the order or decision complained of was issued. The court shall hear
such petition on the record made before the director. The findings of
the director, if supported by substantial evidence on the record
considered as a whole, shall be conclusive. The court may affirm,
vacate or modify any order or decision or may remand the proceedings
to the director for such further action as it may direct.

(c) In the case of a proceeding to review any order or decision
issued by the director under this law, except an order or decision
pertaining to an order issued under subsection (a), section fifteen of
this article or an order or decision pertaining to a notice issued under
subsection (b), section fifteen of this article, the court may, under such
conditions as it may prescribe, grant such temporary relief as it deems
appropriate pending final determination of the proceedings if:

(A) All parties to the proceeding have been notified and given an
opportunity to be heard on a request for temporary relief;

(B) The person requesting such relief shows that there is a
substantial likelihood that the person will prevail on the merits of the
final determination of the proceeding; and

(C) Such relief will not adversely affect the health and safety of
miners in the coal mine.

(d) The judgment of the court is subject to review only by the
Supreme Court of Appeals of West Virginia upon a writ of certiorari
filed in such court within sixty days from the entry of the order and
decision of the circuit court upon such appeal from the director.

(e) The commencement of a proceeding under this section shall
not, unless specifically ordered by the court, operate as a stay of the
order or decision of the director.
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(f) Subject to the direction and control of the Attorney General,
attorneys appointed for the director may appear for and represent the
director in any proceeding instituted under this section.

§22A-1-20. Injunctions.

The director may institute a civil action for relief, including a
permanent or temporary injunction, restraining order, or any other
appropriate order in the circuit court of the county in which the mine
is located or-the—circuit—courtof Kanawha—County; whenever the
operator or the operator’s agent: (a) Violates or fails or refuses to
comply with any order or decision issued under this law; or (b)
interferes with, hinders or delays the director or his or her authorized
representative in carrying out the provisions of this law; or (c) refuses
to admit such representatives to the mine; or (d) refuses to permit the
inspection of the mine, or the investigation of an accident or
occupational disease occurring in, or connected with, such mine; or (e)
refuses to furnish any information or report requested by the director
in furtherance of the provisions of this law; or (f) refuses to permit
access to, and copying of, such records as the director determines
necessary in carrying out the provisions of this law. Each The court
shall have jurisdiction to provide such relief as may be appropriate.
Except as otherwise provided herein, any relief granted by the court to
enforce an order under clause (a) of this section shall continue in effect
until the completion or final termination of all proceedings for review
of such order under this law, unless, prior thereto, the circuit court
granting such relief sets it aside or modifies it. In any action instituted
under this section to enforce an order or decision issued by the director
after a public hearing, the findings of the director, if supported by
substantial evidence on the record considered as a whole, shall be
conclusive.

§22A-1-31. Withdrawal of certification.

(a) Charge of breach of duty. — A mine inspector or the director
may charge a mine foreman, assistant mine foreman, fire boss or any
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other certified person with neglect or failure to perform any duty
mandated pursuant to this article or article two of this chapter. The
charge shall state the name of the person charged, the duty or duties he
or she is alleged to have violated, the approximate date and place so far
as is known of the violation of duty, the capacity of the person making
the charge, and shall be verified on the basis of information and belief
or personal knowledge. The charge is initiated by filing it with the
director or with the board of appeals. A copy of any charge filed with
the board of appeals or any member thereof, shall be transmitted
promptly to the director. The director shall maintain a file of each
charge and of all related documents which shall be open to the public.

(b) Evaluation of charge by board of appeals. — Within twenty
days after receipt of the charge the board shall evaluate the charge and
determine whether or not a violation of duty has been stated. In making
such a determination the board shall evaluate all documents submitted
to it by all persons to determine as nearly as possible the substance of
the charge and if the board of appeals is unable to determine the
substance of the charge it may request the director to investigate the
charge. Upon request, the director shall cause the charge to be
investigated and report the results of the investigation to the board of
appeals within ten days of the director’s receipt of the charge. If the
board determines that probable cause exists to support the allegation
that the person charged has violated his or her duty, the board by the
end of the twenty-day period shall set a date for hearing which date
shall be within eighty days of the filing of the charge. Notice of the
hearing or notice of denial of the hearing for failure to state a charge
and a copy of the charge shall be mailed by certified mail, return
receipt requested, to the charging party, the charged party, the director,
the representative of the miner or miners affected and to any interested
person of record. Thereafter the board shall maintain the file of the
charge which shall contain all documents, testimony and other matters
filed which shall be open for public inspection.

(c) Hearing. — The Board of Appeals shall hold a hearing, may
appoint a hearing examiner to take evidence and report to the Board of
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Appeals within the time allotted, may direct or authorize taking of oral
depositions under oath by any participant, or adopt any other method
for the gathering of sworn evidence which affords the charging party,
the charged party, the director and any interested party of record due
process of law and a fair opportunity to present and make a record of
evidence. Any member of the board shall have the power to administer
oaths. The board may subpoena witnesses and require production of
any books, papers, records or other documents relevant or material to
the inquiry. The board shall consider all evidence offered in support of
the charge and on behalf of the persons so charged at the time and
place designated in the notice. Each witness shall be sworn and a
transcript shall be made of all evidence presented in any such hearing.
No continuance shall be granted except for good cause shown.

The Board of Appeals may accept as evidence a notarized affidavit
of drug testing procedures and results from a Medical Review Officer
(MRO) in lieu of live testimony by the MRO. If the Board of Appeals
desires testimony in lieu of a notarized affidavit, the MRO may testify
under oath telephonically or by an Internet based program in lieu of
physically attending the hearing.

At the conclusion of the hearing the board shall proceed to
determine the case upon consideration of all the evidence offered and
shall render a decision containing its findings of fact and conclusions
of law. If the board finds by a preponderance of the evidence that the
certificate or certificates of the charged person should be suspended or
revoked, as hereinafter provided, it shall enter an order to that effect.
No renewal of the certificate shall be granted except as herein
provided.

(d) Failure to cooperate. — Any person charged who without just
cause refuses or fails to appear before the board or cooperate in the
investigation or gathering of evidence shall forfeit his or her certificate
or certificates for a period to be determined by the board, not to exceed
five years, and such certificate or certificates may not be renewed
except upon a successful completion of the examination prescribed by
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the law for mine foremen, assistant mine foremen, fire bosses or other
certified persons.

(e) Penalties. — The board may suspend or revoke the certificate
or certificates of a charged party for a minimum of thirty days or more
including an indefinite period or may revoke permanently the
certificate or certificates of the charged party, as it sees fit, subject to
the prescribed penalties and monetary fines imposed elsewhere in this
chapter.

(f) Integrity of penalties imposed.— No person whose certification
is suspended or revoked under this provision can perform any duties
under any other certification issued under this chapter, during the
period of the suspension imposed herein.

(g) Any party adversely affected by a final order or decision issued
by the board hereunder is entitled to judicial review thereof pursuant
to section four, article five, chapter twenty-nine-a of this code.

§22A-1-35. Mine rescue teams.

(a) Httstheresponsibitityofthe The operator to shall provide mine

rescue coverage at each active underground mine.
(b) Mine rescue coverage may be provided by:

(1) Establishing at least two mine rescue teams which are available
at all times when miners are underground; or

(2) Entering into an arrangement for mine rescue services which
assures that at least two mine rescue teams are available at all times
when miners are underground.

(3) A West Virginia Office of Miners’ Health, Safety and Training
Mine Rescue Team may serve as a second or backup team for mines
within the state and qualify as one of the two teams required under
subdivision (1) of this subsection and in accordance with 30 CFR, Part
49.20(4). The operator shall contact the office and obtain the state’s
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agreement to serve as a backup team in the form of a written
notification signed by the director and this notification shall be kept
posted at the mine.

(c) As used in this section, mine rescue teams shall be considered
available where teams are capable of presenting themselves at the mine
site(s) within a reasonable time after notification of an occurrence
which might require their services. Rescue team members will be
considered available even though performing regular work duties or
while in an off-duty capacity. The requirement that mine rescue teams
be available does not apply when teams are participating in mine
rescue contests or providing rescue services to another mine.

(d) In the event of a fire, explosion or recovery operations in or
about any mine, the director is hereby authorized to assign any mine
rescue team to said mine to protect and preserve life and property. The
director may also assign mine rescue and recovery work to inspectors,
instructors or other qualified employees of the office as he or she
deems necessary.

(e) The ground travel time between any mine rescue station and
any mine served by that station shall not exceed two hours. To ensure
adequate rescue coverage for all underground mines, no mine rescue
station may provide coverage for more than seventy mines within the
two-hour ground travel limit as defined in this subsection.

(f) Each mine rescue team shall consist of five members and one
alternate, who are fully qualified, trained and equipped for providing
emergency mine rescue service. Each mine rescue team shall be trained
by a state certified mine rescue instructor.

(g) Each member of a mine rescue team must have been employed
in an underground mine for a minimum of one year. For the purpose of
mine rescue work only, miners who are employed on the surface but
work regularly underground meet the experience requirement. The
underground experience requirement is waived for those members of
a mine rescue team on the effective date of this statute.
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(h) An applicant for initial mine rescue training shall pass, on at
least an annual basis, a physical examination by a licensed physician
certifying his or her fitness to perform mine rescue work. A record that
such examination was taken, together with pertinent data relating
thereto, shall be kept on file by the operator and a copy shall be
furnished to the director.

(i) Upon completion of the initial training, all mine rescue team
members shall receive at least forty hours of refresher training
annually. This training shall be given at least four hours each month,
or for a period of eight hours every two months, and shall include:

(1) Sessions underground at least once every six months;

(2) The wearing and use of a breathing apparatus by team members
for a period of at least two hours, while under oxygen, once every two
months;

(3) Where applicable, the use, care, capabilities and limitations of
auxiliary mine rescue equipment, or a different breathing apparatus;

(4) Mine map training and ventilation procedures.

(j) When engaged in rescue work required by an explosion, fire or
other emergency at a mine, all members of mine rescue teams assigned
to rescue operations shall, during the period of their rescue work, be
employees of the operator of the mine where the emergency exists, and
shall be compensated by the operator at the rate established in the area
for such work. In no case shall this rate be less than the prevailing
wage rate in the industry for the most skilled class of inside mine labor.
During the period of their emergency employment, members of mine
rescue teams shall be protected by the workers’ compensation

subscription of suelhremergency-employer the mine operator.

(k) During the recovery work and prior to entering any mine at the
start of each shift, all rescue or recovery teams shall be properly
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informed of existing conditions and work to be performed by the
designated company official in charge.

(1) For every two teams performing rescue or recovery work
underground, one six-member team shall be stationed at the mine
portal.

(2) Eachrescue or recovery team performing work with a breathing
apparatus shall be provided with a backup team of equal number,
stationed at each fresh air base.

(3) The mine operator shall provide Ftwo-way communication and
a lifeline or its equivalent shall be provided at each fresh air base for
all mine rescue or recovery teams and no mine rescue team member
shall advance more than one thousand feet inby the fresh air base:
Provided, That if a life may possibly be saved and existing conditions
do not create an unreasonable hazard to mine rescue team members,
the rescue team may advance a distance agreed upon by those persons
directing the mine rescue or recovery operations: Provided, however,
That the mine operator shall provide a lifeline or its equivalent shattbe
provided in each fresh air base for all mine rescue or recovery teams.

(4) A rescue or recovery team shall immediately return to the fresh
air base when the atmospheric pressure of any member’s breathing
apparatus depletes to sixty atmospheres, or its equivalent.

(I) Mine rescue stations shall provide a centralized storage location
for rescue equipment. This storage location may be either at the mine
site, affiliated mines or a separate mine rescue structure. All mine
rescue teams shall be guided by the mine rescue apparatus and
auxiliary equipment manual. Each mine rescue station shall be
provided with at least the following equipment:

(1) Twelve self-contained oxygen breathing apparatuses, each with
a minimum of two hours capacity, and any necessary equipment for
testing such breathing apparatuses;
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(2) A portable supply of liquid air, liquid oxygen, pressurized
oxygen, oxygen generating or carbon dioxide absorbent chemicals, as
applicable to the supplied breathing apparatuses and sufficient to
sustain each team for six hours while using the breathing apparatuses
during rescue operations;

(3) One extra, fully charged, oxygen bottle for each self-contained
compressed oxygen breathing apparatus, as required under subdivision
(1) of this subsection;

(4) One oxygen pump or a cascading system, compatible with the
supplied breathing apparatuses;

(5) Twelve permissible cap lamps and a charging rack;

(6) Two gas detectors appropriate for each type of gas which may
be encountered at the mines served;

(7) Two oxygen indicators ortwoflamesafety tamps;

(8) One portable mine rescue communication system or a
sound-powered communication system. The wires or cable to the
communication system shall be of sufficient tensile strength to be used
as a manual communication system. The communication system shall
be at least one thousand feet in length; and

(9) Necessary spare parts and tools for repairing the breathing
apparatuses and communication system, as presently prescribed by the
manufacturer.

(m) Mine rescue apparatuses and equipment shall be maintained in
a manner that will ensure readiness for immediate use. A person
trained in the use and care of breathing apparatuses shall inspect and
test the apparatuses at intervals not exceeding thirty days and shall
certify by signature and date that the inspections and tests were done.
When the inspection indicates that a corrective action is necessary, the
corrective action shall be made and recorded by said person. The
certification and corrective action records shall be maintained at the
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mine rescue station for a period of one year and made available on
request to an authorized representative of the director.

(n) Authorized representatives of the director have the right of
entry to inspect any designated mine rescue station.

(o) When an authorized representative finds a violation of any of
the mine rescue requirements, the representative shall take appropriate
corrective action in accordance with section fifteen of this article.

(p) Operators affiliated with a station issued an order by an
authorized representative will be notified of that order and that their
mine rescue program is invalid. The operators shall have twenty-four
hours to submit to the director a revised mine rescue program.

(q) Every operator of an underground mine shall develop and adopt
amine rescue program for submission to the director within thirty days
of the effective date of this statute: Provided, That a new program need
only be submitted when conditions exist as defined in subsection (p)
of this section, or when information contained within the program has
changed.

(r) A copy of the mine rescue program shall be posted at the mine
and kept on file at the operator’s mine rescue station or rescue station
affiliate and the state regional office where the mine is located. A copy
of the mine emergency notification plan filed pursuant to 30 CFR
§49.9(a) will satisfy the requirements of subsection (q) of this section
if submitted to the director.

(s) The operator shall immediately notify the director of any
changed conditions materially affecting the information submitted in
the mine rescue program.

ARTICLE 1A. OFFICE OF MINERS’ HEALTH, SAFETY AND
TRAINING; ADMINISTRATION;
SUBSTANCE ABUSE.

§22A-1A-2. Board of Appeals hearing procedures.
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(a) Any hearing conducted after the temporary suspension of a
certified person’s certificate pursuant to this article, shall be conducted
within sixty days of the temporary suspension. The Board of Appeals
shall make every effort to hold the hearing within forty days of the
temporary suspension.

(b) All hearings of the Board of Appeals pursuant to this section
shall be conducted in accordance with the provisions of subsection (c),
section thirty-one, article one of this chapter.

In addition to the rules and procedures in section thirty-one, article
one of this chapter in hearings under this section, the Board of Appeals
may accept as evidence a notarized affidavit of drug testing procedures
and results from a Medical Review Officer (MRO) in lieu of live
testimony by the MRO. If the Board of Appeals desires testimony in
lieu of a notarized affidavit, the MRO may testify under oath
telephonically or by an Internet based program in lieu of physically
attending the hearing.

The Board of Appeals may suspend the certificate or certificates
of a certified person for violation of this article or for any other
violation of this chapter pertaining to substance abuse. The Board of
Appeals may impose further disciplinary actions for repeat violations.
The director shall have the authority to propose legislative rules for
promulgation in accordance with article three, chapter twenty-nine-a
of this code to establish the disciplinary actions referenced in this
section following the receipt of recommendations from the Board of
Coal Mine Health and Safety following completion of the study
required pursuant to section fourteen, article six of this chapter. The
legislative rules authorized by this subsection shall not, however,
include any provisions requiring an employer to take or refrain from
taking any specific personnel action or mandating any employer to
establish or maintain an employer-funded substance abuse
rehabilitation program.

(c) No person whose certification is suspended or revoked under
this section may perform any duties under any other certification issued
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under this chapter, during the period of the suspension imposed by the
board of Appeals.

(d) Any party adversely affected by a final order or decision issued
by the board of Appeals hereunder is entitled to judicial review thereof
pursuant to section four, article five, chapter twenty-nine-a of this
code.

ARTICLE 2. UNDERGROUND MINES.
§22A-2-3. Fans.

(a) The ventilation of mines, the systems for which extend for more
than two hundred feet underground and which are opened after the
effective date of this article, shall be produced by a mechanically
operated fan or mechanically operated fans. Ventilation by means of
a furnace is prohibited in any mine. The fan or fans shall be kept in
continuous operation, unless written permission to do otherwise be
granted by the director. In case of interruption to a ventilating fan or its
machinery whereby the ventilation of the mine is interrupted,
immediate action shall be taken by the mine operator or the operator’s
management personnel, in all mines, to cut off the power and withdraw
the men from the face regions or other areas of the mine affected. If
ventilation is restored in fifteen minutes, the face regions and other
places in the affected areas where gas (methane) is likely to
accumulate, shall be reexamined by a certified person; and if found
free of explosive gas, power may be restored and work resumed. If
ventilation is not restored in fifteen minutes, all underground
employees shall be removed from the mine, all power shall be cut off
in a timely manner, and the underground employees shall not return
until ventilation is restored and the mine examined by certified
persons, mine examiners or other persons holding a certificate to make
preshift examination. If ventilation is restored to the mine before
miners reach the surface, the miners may return to underground
working areas only after an examination of the areas is made by a
certified person and the areas are determined to be safe.
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(b) All main fans installed after the effective date of this article
shall be located on the surface in fireproof housings offset not less than
fifteen feet from the nearest side of the mine opening, equipped with
fireproof air ducts, provided with explosion doors or a weak wall, and
operated from an independent power circuit. In lieu of the requirements
for the location of fans and pressure-relief facilities, a fan may be
directly in front of, or over a mine opening: Provided, That such
opening is not in direct line with possible forces coming out of the
mine if an explosion occurs: Provided, however, That there is another
opening having a weak-wall stopping or explosion doors that would be
in direct line with forces coming out of the mine. All main fans shall
be provided with pressure-recording gauges or water gauges. A daily
inspection shall be made of all main fans and machinery connected
therewith by a certified electrician and a record kept of the same in a
book prescribed for this purpose or by adequate facilities provided to
permanently record the performance of the main fans and to give
warning of an interruption to a fan.

(c) Auxiliary fans and tubing shall be permitted to be used in lieu
of or in conjunction with line brattice to provide adequate ventilation
to the working faces: Provided, That auxiliary fans be so located and
operated to avoid recirculation of air at any time. Auxiliary fans shall
be approved and maintained as permissible.

(d) If the auxiliary fan is stopped or fails, the electrical equipment
in the place shall be stopped and the power disconnected at the power
source until ventilation in the working place is restored. During such
stoppage, the ventilation shall be by means of the primary air current
conducted into the place in a manner to prevent accumulation of
methane.

(e) In places where auxiliary fans and tubing are used, the
ventilation between shifts, weekends and idle shifts shall be provided
to face areas with line brattice or the equivalent to prevent
accumulation of methane.
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(f) The director may require that when continuous mine equipment
is being used, all face ventilating systems using auxiliary fans and
tubing shall be provided with machine-mounted diffuser fans, and such
fans shall be continuously operated during mining operations.

(g) In the event of a fire or explosion in any coal mine, the
ventilating fan or fans shall not intentionally be started, stopped, speed
increased or decreased or the direction of the air current changed
without the approval of the general mine foreman, and, if he or she is
not immediately available, a representative of the Office of Miners’
Health, Safety and Training. A duly authorized representative of the
employees should be consulted if practical under the circumstances.

§22A-2-8. Duties; ventilation; loose coal, slate or rocks; props;
drainage of water; man doors; instruction of
apprentice miners.

(a) The duties of the mine foreman shall be to keep a careful watch
over the ventilating apparatus, the airways, traveling ways, pumps and
drainage. He or she shall see that, as the miners advance their
excavations, proper breakthroughs are made so as to ventilate properly
the mine; that all loose coal, slate and rock overhead in the working
places and along the haulways are removed or carefully secured so as
to prevent danger to persons employed in such mines, and that
sufficient suitable props, caps, timbers, roof bolts or other approved
methods of roof supports are furnished for the places where they are to
be used and delivered at suitable points. The mine foreman shall have
all water drained or hauled out of the working places where
practicable, before the miners enter, and such working places shall be
kept dry as far as practicable while the miners are at work. It shall be
the duty of the mine foreman to see that proper crosscuts are made and
that the ventilation is conducted by means of such crosscuts through
the rooms by means of checks or doors placed on the entries or other
suitable places, and he or she shall not permit any room to be opened
in advance of the ventilation current. The mine foreman, or other
certified persons designated by him or her, shall measure the air current
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with an anemometer or other approved device at least weekly at the
inlet and outlet at or near the faces of the advanced headings, and shall
keep a record of such measurements in a book or upon a form
prescribed by the director. Signs directing the way to outlets or
escapeways shall be conspicuously placed throughout the mine.

(b) After July 1, 1971, hinged man doors, at least thirty inches
square or the height of the coal seam, shall be installed between the
intake and return at intervals of three hundred feet when the height of
the coal is below forty-eight inches and at intervals of frve six hundred
feet when the height of the coal is above forty-eight inches.

(c) The duties of the mine foreman and assistant mine foreman
shall include the instruction of apprentice miners in the hazards
incident to any new work assignments; to assure that any individual
given a work assignment in the working face without prior experience
on the face is instructed in the hazards incident thereto and supervised
by a miner with experience in the tasks to be performed.

§22A-2-14. Safety inspections; removal of gases.

It shall be the duty of the mine foreman, assistant mine foreman or
fire boss to examine all working places under his or her supervision for
hazards at least once every two hours during each coal-producing shift,
or more often if necessary for safety. In all mines such examinations
shall include tests with an approved detector for methane and oxygen

deﬁclency whrclﬁesfs—for—oxygen—deﬁcrency—my—be—wﬁh—a
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detector It shall also be his or her duty to remove as soon as possible
after its discovery any accumulations of explosive or noxious gases in
active workings, and where practicable, any accumulations of
explosive or noxious gases in the worked out and abandoned portions
of the mine. It shall be the duty of the mine foreman, assistant mine
foreman or fire boss to examine each mine within three hours prior to
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the beginning of a shift and before any miner in such shift enters the
active workings of the mine.

§22A-2-20. Preparation of danger signal by fire boss or certified
person acting as such prior to examination; report;
records open for inspection.

(a) It is the duty of the fire boss, or a certified person acting as
such, to prepare a danger signal (a separate signal for each shift) with
red color at the mine entrance at the beginning of his or her shift or
prior to his or her entering the mine to make his or her examination
and, except for those persons already on assigned duty, no person
except the mine owner, operator or agent, and only then in the case of
necessity, shall pass beyond this danger signal until the mine has been
examined by the fire boss or other certified person and the mine or
certain parts thereof reported by him or her to be safe. When reported
by him or her to be safe, the danger sign or color thereof shall be
changed to indicate that the mine is safe in order that employees going
on shift may begin work. Each person designated to make the fire boss
examinations shall be assigned a definite underground area of the
mine, and, in making his or her examination shall examine all active
working places in the assigned area and make tests with an approved
device for accumulations of methane and oxygen deficiency; examine
seals and doors; examine and test the roof, face and ribs in the working
places and on active roadways and travelways, approaches to
abandoned workings, accessible falls in active sections and areas where
any person is scheduled to work or travel underground. He or she shall
place his or her initials and the date at or near the face of each place he
or she examines. Should he or she find a condition which he or she
considers dangerous to persons entering the areas, he or she shall place
a conspicuous danger sign at all entrances to the place or places. Only
persons authorized by the mine management may enter the places
while the sign is posted and only for the purpose of eliminating the
dangerous condition. Upon completing his or her examination he or she
shall report by suitable communication system or in person the results
of this examination to a certified person trained as a certified miner
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with at least two years mining experience designated by mine
management to receive and record the report, at a designated station on
the surface of the premises of the mine or underground, before other
persons enter the mine to work in coal-producing shifts. He or she shall
also record the results of his or her examination with ink or indelible
pencil in a book prescribed by the director, kept for the purpose at a
place on the surface of the mine designated by mine management. All
records of daily and weekly reports, as prescribed herein, shall be open
for inspection by interested persons.

(b) Supplemental examination. — When it becomes necessary to
have workers enter areas of the mine not covered during the preshift
examination, a supplemental examination shall be performed by a fire
boss or certified person acting as such within three hours before any
person enters the area. The fire boss or certified person acting as such
shall examine the area for hazardous conditions, determine if air is
traveling in its proper direction and test for oxygen deficiency and
methane.

(c) Each examined area shall be certified by date, time and the
initials of the examiner.

(d) The results of the examination shall be recorded with ink or
indelible pencil by the examiner in the book referenced in subsection
(a) of this section before he or she leaves the mine on that shift.

ROOF—FACE—RIBS

§22A-2-25. Roof control programs and plans; refusal to work
under unsupported roof.

(a) Each operator shall undertake to carry out on a continuing basis
a program to improve the roof control system of each coal mine and
the means and measures to accomplish such system. The roof and ribs
of all active underground roadways, travelways and working places
shall be supported or otherwise controlled adequately to protect
persons from falls of the roof or ribs. A roof control plan and revisions
thereof suitable to the roof conditions and mining systems of each coal
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mine and approved by the director shall be adopted and set out in
printed form before new operations. The safety committee of the
miners of each mine where such committee exists shall be afforded the
opportunity to review and submit comments and recommendations to
the director and operator concerning the development, modification or
revision of such roof control plans. The plan shall show the type of
support and spacing approved by the director. Such plan shall be
reviewed periodically, at least every six months by the director, taking
into consideration any falls of roof or rib or inadequacy of support of
roof or ribs. A copy of the plan shall be furnished to the director or his
or her authorized representative and shall be available to the miners
and their representatives.

(b) The operator, in accordance with the approved plan, shall
provide at or near each working face and at such other locations in the
coal mine, as the director may prescribe, an ample supply of suitable
materials of proper size with which to secure the roof thereof of all
working places in a safe manner. Safety posts, jacks, or other approved
devices shall be used to protect the workmen when roof material is
being taken down, crossbars are being installed, roof bolt holes are
being drilled, roof bolts are being installed and in such other
circumstances as may be appropriate. Loose roof and overhanging or
loose faces and ribs shall be taken down or supported. When overhangs
or brows occur along rib lines they shall be promptly removed. All
sections shall be maintained as near as possible on center. Except in the
case of recovery work, supports knocked out shall be replaced
promptly. Apprentice miners shall not be permitted to set temporary
supports on a working section without the direct immediate supervision
of a certified miner.

(c) The operator of a mine has primary responsibility to prevent
injuries and deaths resulting from working under unsupported roof.
Every operator shall require that no person may proceed beyond the
last permanent support unless adequate temporary support is provided
or temporary support is not required under an approved roof control
plan and absence of such support will not pose a hazard to the miners.
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(d) The immediate supervisor of any area in which unsupported
roof is located shall not direct or knowingly permit any person to
proceed beyond the last permanent support unless adequate temporary
support is provided or temporary support is not required under an
approved roof control plan and absence of such support will not pose
a hazard to the miners.

(e) No miner shall proceed beyond the last permanent support in
violation of a direct or standing order of an operator, a foreman or an
assistant foreman, unless adequate temporary support is provided or
temporary support is not required under an approved roof control plan
and absence of such support will not pose a hazard to the miner.

(f) The immediate supervisor of each miner who will be engaged
in any activity involving the securing of roof or rib during a shift shall,
at the onset of any such shift, orally review those parts of the roof
control plan relevant to the type of mining and roof control to be
pursued by such miner. Fhetime-andpartsoftheptanreviewedshatt
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(g) Any action taken against a miner due, in whole or in part, to his
or her refusal to work under unsupported roof, where such work would
constitute a violation of this section, is prohibited as an act of
discrimination pursuant to section twenty-two, article one of this
chapter. Upon a finding of discrimination by the appeals board
pursuant to subsection (b), section twenty-two, article one of this
chapter, the miner shall be awarded by the appeals board all reliefs
available pursuant to subsections (b) and (c), section twenty-two,
article one of this chapter.

HOISTING

§22A-2-36. Hoisting machinery; telephones; safety devices;
hoisting engineers and drum runners.
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(a) The operator of every coal mine worked by shaft shall provide
and maintain a metal tube, telephone or other approved means of
communication from the top to the bottom and intermediate landings
of such shafts, suitably adapted to the free passage of sound, through
which conversation may be held between persons at the top and at the
bottom of the shaft; a standard means of signaling; an approved safety
catch, bridle chains, automatic stopping device, or automatic overwind;
a sufficient cover overhead on every cage used for lowering or hoisting
persons; an approved safety gate at the top of the shaft; and an
adequate brake on the drum of every machine used to lower or hoist
persons in such shaft. Such operator shall have the machinery used for
lowering and hoisting persons into or out of the mine kept in safe
condition, equipped with a reliable indicator, and inspected once in
each twenty-four hours by a qualified electrician. Where a hoisting
engineer is required, he or she shall be readily available at all times
when men are in the mine. He or she shall operate the empty cage up
and down the shaft at least one round trip at the beginning of each shift,
ortoweringmen; there shall be cut out around the side of the hoisting
shaft or driven through the solid strata at the bottom thereof, a traveling
way, not less than five feet high and three feet wide to enable a person
to pass the shaft in going from one side of it to the other without
passing over or under the cage or other hoisting apparatus. Positive
stop blocks or derails shall be placed near the top and at all
intermediate landings of slopes and surface inclines and at approaches
to all shaft landings. A waiting station with sufficient room, ample
clearance from moving equipment, and adequate seating facilities shall
be provided where men are required to wait for man trips or man cages,
and the miners shall remain in such station until the man trip or man
cage is available.

(b) No operator of any coal mine worked by shaft, slope or incline
shall place in charge of any engine or drum used for lowering or
hoisting persons employed in such mine any but competent and sober
engineers or drum runners; and no engineer or drum runner in charge
of such machinery shall allow any person, except such as may be
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designated for this purpose by the operator, to interfere with any part
of the machinery; and no person shall interfere with any part of the
machinery; and no person shall interfere with or intimidate the
engineer or drum runner in the discharge of his or her duties. Where
the mine is operated or worked by shaft or slope, a minimum space of
two and one-half square feet per person shall be available for each
person on any cage or car where men are transported. In no instance
shall more than twenty miners be transported on a cage or car without
the approval of the director. No person shall ride on a loaded cage or
car in any shaft, slope, or incline: Provided, That this does not prevent
any trip rider from riding in the performance of his or her authorized
duties. No engineer is required for automatically operated cages,
elevators, or platforms. Cages and elevators shall have an emergency
power source unless provided with other escapeway facilities.

(c) Each automatic elevator shall be provided with a telephone or
other effective communication system by which aid or assistance can
be obtained promptly.

(d) A ‘stop’ switch shall be provided in the automatic elevator
compartment that will permit the elevator to be stopped at any location
in the shaft.

§22A-2-55. Protective equipment and clothing.

(a) Welders and helpers shall use proper shields or goggles to
protect their eyes. All employees shall have approved goggles or
shields and use the same where there is a hazard from flying particles
or other eye hazards.

(b) Employees engaged in haulage operations and all other persons
employed around moving equipment on the surface and underground
shall wear snug-fitting clothing.

(c) Protective gloves shall be worn when material which may
injure hands is handled, but gloves with gauntleted cuffs shall not be
worn around moving equipment.
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(d) Safety hats and safety-toed shoes shall be worn by all persons
while in or around a mine: Provided, That metatarsal guards are not
required to be worn by persons when working in those areas of
underground mine workings which average less than forty-eight inches
in height as measured from the floor to the roof of the underground
mine workings.

(e) Approved eye protection shall be worn by all persons while
being transported in open-type man trips.

(f) (1) A self-contained self-rescue device approved by the director
shall be worn by each person underground or kept within his or her
immediate reach and the device shall be provided by the operator. The
self-contained self-rescue device shall be adequate to protect a miner
for one hour or longer. Each operator shall train each miner in the use
of the device and refresher training courses for all underground
employees shall be held once each quarter. Quarters shall be based on
a calendar year.

(2) In addition to the requirements of subdivision (1) of this
subsection, the operator shall also provide caches of additional
self-contained self-rescue devices throughout the mine in accordance
with a plan approved by the director. Each additional self-contained
self-rescue device shall be adequate to protect a miner for one hour or
longer. The total number of additional self-contained self-rescue
devices, the total number of storage caches and the placement of each
cache throughout the mine shall be established by rule pursuant to
subsection (i) of this section. A luminescent sign with the words
‘SELF-CONTAINED SELF-RESCUER’ or ‘SELF-CONTAINED
SELF-RESCUERS’ shall be conspicuously posted at each cache and
luminescent direction signs shall be posted leading to each cache.
Lifeline cords or other similar device, with reflective material at
twenty-five foot intervals, shall be attached to each cache from the last
open crosscut to the surface. The operator shall conduct weekly
inspections of each cache and each lifeline cord or other similar device
to ensure operability.
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(3) Any person that, without the authorization of the operator or the
director, knowingly removes or attempts to remove any self-contained
self-rescue device or lifeline cord from the mine or mine site with the
intent to permanently deprive the operator of the device or lifeline cord
or knowingly tampers with or attempts to tamper with the device or
lifeline cord shall be guilty of a felony and, upon conviction thereof,
shall be imprisoned in a state correctional facility for not less than one
year nor more than ten years or fined not less than $10,000 nor more
than $100,000, or both.

(g) (1) A wireless emergency communication device approved by
the director and provided by the operator shall be worn by each person
underground:: Provided, That if a miner’s wireless emergency
communications device shall malfunction or cease to operate then such
miner shall be assigned to be in sight or sound of a certified miner until
such time an operating device shall be delivered. The wireless
emergency communication device shall, at a minimum, be capable of
receiving emergency communications from the surface at any location
throughout the mine. Each operator shall train each miner in the use of
the device and provide refresher training courses for all underground
employees during each calendar year. The operator shall install in or
around the mine any and all equipment necessary to transmit
emergency communications from the surface to each wireless
emergency communication device at any location throughout the mine.

(2) Any person that, without the authorization of the operator or the
director, knowingly removes or attempts to remove any wireless
emergency communication device or related equipment, from the mine
or mine site with the intent to permanently deprive the operator of the
device or equipment or knowingly tampers with or attempts to tamper
with the device or equipment shall be guilty of a felony and, upon
conviction thereof, shall be imprisoned in a state correctional facility
for not less than one year nor more than ten years or fined not less than
$10,000 nor more than $100,000, or both fined and confined.

(h) (1) A wireless tracking device approved by the director and
provided by the operator shall be worn by each person underground. In
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the event of an accident or other emergency, the tracking device shall,
at a minimum, be capable of providing real-time monitoring of the
physical location of each person underground: Provided, That no
person shall discharge or discriminate against any miner based on
information gathered by a wireless tracking device during
nonemergency monitoring. Each operator shall train each miner in the
use of the device and provide refresher training courses for all
underground employees during each calendar year. The operator shall
install in or around the mine all equipment necessary to provide
real-time emergency monitoring of the physical location of each person
underground.

(2) Any person that, without the authorization of the operator or the
director, knowingly removes or attempts to remove any wireless
tracking device or related equipment, approved by the director, from
a mine or mine site with the intent to permanently deprive the operator
of the device or equipment or knowingly tampers with or attempts to
tamper with the device or equipment shall be guilty of a felony and,
upon conviction thereof, shall be imprisoned in a state correctional
facility for not less than one year nor more than ten years or fined not
less than $10,000 nor more than $100,000, or both fined and confined.

(i) The director may promulgate emergency and legislative rules
to implement and enforce this section pursuant to the provisions of
article three, chapter twenty-nine-a of this code.

§22A-2-66. Accident; notice; investigation by Office of Miners’
Health, Safety and Training.

(a) For the purposes of this section, the term ‘accident’ means:
(1) The death of an individual at a mine;

(2) An injury to an individual at a mine which has a reasonable
potential to cause death;

(3) The entrapment of an individual;
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(4) The unplanned inundation of a mine by a liquid or gas;
(5) The unplanned ignition or explosion of gas or dust;

(6) The unplanned ignition or explosion of a blasting agent or an
explosive;

(7) An unplanned fire in or about a mine not extinguished within
five minutes of ignition;

(8) An unplanned roof fall at or above the anchorage zone in active
workings where roof bolts are in use or an unplanned roof or rib fall in
active workings that impairs ventilation or impedes passage;

(9) A coal or rock outburst that causes withdrawal of miners or
which disrupts regular mining activity for more than one hour;

(10) An unstable condition at an impoundment, refuse pile or culm
bank which requires emergency action in order to prevent failure, or
which causes individuals to evacuate an area, or the failure of an
impoundment, refuse pile or culm bank;

(11) Damage to hoisting equipment in a shaft or slope which
endangers an individual or which interferes with use of the equipment
for more than thirty minutes; and

(12) An event at a mine which causes death or bodily injury to an
individual not at the mine at the time the event occurs.

(b) Whenever any accident occurs in or about any coal mine or the
machinery connected therewith, it is the duty of the operator or the
mine foreman in charge of the mine to give notice, within fifteen
minutes of ascertaining the occurrence of an accident, to the Mine and
Industrial Accident Emergency Operations Center at the statewide
telephone number established by the Director of the Division of
Homeland Security and Emergency Management pursuant to the
provisions of article five-b, chapter fifteen of this code stating the
particulars of the accident: Provided, That the operator or the mine
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foreman in charge of the mine may comply with this notice
requirement by immediately providing notice to the appropriate local
organization for emergency services as defined in section eight, article
five of said chapter, or the appropriate local emergency telephone
system operator as defined in article six, chapter twenty-four of this
code: Provided, however, That if, immediately upon ascertaining the
occurrence of an accident, the operator or the mine foreman in charge
of the mine provides notice to the local organization for emergency
services as defined in section eight, article five, chapter fifteen of this
code, or the appropriate local emergency telephone system operator as
defined in article six, chapter twenty-four of this code, then, in order
to comply with this subsection, the operator or mine foreman in charge
of the mine shall also give notice to the Mine and Industrial Accident
Emergency Operations Center at the statewide number identified in
this subsection within fifteen minutes of completing the telephone call
to the local organization for emergency services or the appropriate
local emergency telephone system operator, as applicable: Provided
further, That nothing in this subsection shall be construed to relieve the
operator from any reporting or notification requirement under federal
law.

(c) The Director of the Office of Miners’ Health, Safety and
Training shall impose, pursuant to rules authorized in this section, a
civil administrative penalty of up to $100,000 on the operator if it is
determined that the operator or the mine foremen in charge of the mine
failed to give immediate notice as required in this section. The director
may later amend the assessment of a penalty under this section if so
warranted: Provided, That the director may waive imposition of the
civil administrative penalty at any time if he or she finds that the
failure to give immediate notice was caused by circumstances wholly
outside the control of the operator: Provided, however, That the
assessment of the civil administrative penalty set forth in this
subsection may be appealed to the Board of Appeals, and the Board of
Appeals may, by umanimous—vote a vote of two Board of Appeals
Members, reduce the amount of the civil administrative penalty upon
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a finding of mitigating circumstances warranting the imposition of a
lesser amount.

(d) If anyone is fatally injured, the inspector shall immediately go
to the scene of the accident and make recommendations and render
assistance as he or she may deem necessary for the future safety of the
men and investigate the cause of the explosion or accident and make
arecord. He or she shall preserve the record with the other records in
his or her office. The cost of the investigation records shall be paid by
the Office of Miners’ Health, Safety and Training. A copy shall be
furnished to the operator and other interested parties. To enable him or
her to make an investigation, he or she has the power to compel the
attendance of witnesses and to administer oaths or affirmations. The
director has the right to appear and testify and to offer any testimony
that may be relevant to the questions and to cross-examine witnesses.

§22A-2-77. Monthly Quarterly report by operator of mine;
exception as to certain inactive mines.

On or before the end of each catendar-month quarter, the operator
of each mine, regulated under the provisions of this chapter or article
three or four, chapter twenty-two of this code, shall file with the
director a report with respect thereto covering the next preceding
catendar-month quarter which shall reflect the number of accidents
which have occurred at each such mine, the number of persons
employed, the days worked and the actual raw tonnage mined. Quarters
are based on a calendar year. Such report shall be made upon forms
furnished by the director. Other provisions of this section to the
contrary notwithstanding, no such report shall be required with respect
to any mine on approved inactive status if no employees were present
at such mine at any time during the next preceding calendar month.

ARTICLE 7. BOARD OF MINER TRAINING, EDUCATION
AND CERTIFICATION

§22A-7-7. Continuing education requirements for underground
mine foreman-fire boss.
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thts—sectron—and-—every-two—years—thereafter: An underground mine
foreman-fire boss certified pursuant to this article on or after the
effective date of this section shall complete the continuing education
requirements in this section within two years of their certification and
every two years thereafter. The continuing education requirements of
this section may not be satisfied by the completion of other training
requirements mandated by the provisions of this chapter.

(U C C C U W

(b) In order to receive continuing education credit pursuant to this
section, a mine foreman-fire boss shall satisfactorily complete a mine
foreman-fire boss continuing education course approved by the board
and taught by a qualified instructor approved by the director. The mine
foreman-fire boss shall not suffer a loss in pay while attending a
continuing education course. The mine foreman-fire boss shall submit
documentation to the office certified by the instructor that indicates the
required continuing education has been completed prior to the
deadlines set forth in this subsection: Provided, That a mine
foreman-fire boss may submit documentation of continuing education
completed in another state for approval and acceptance by the board.

(c) The mine foreman-fire boss shall complete at least eight hours
of continuing education every two years.

(d) The content of the continuing education course shall include,
but not be limited to:

(1) Selected provisions of this chapter and 30 U. S. C. §801, et.
seq.;

(2) Selected provisions of the West Virginia and federal
underground coal mine health and safety rules and regulations;

(3) The responsibilities of a mine foreman-fire boss;
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(4) Selected policies and memoranda of the Office of Miners’
Health, Safety and Training, the board-Board of Coal Mine Health and
Safety, and the board Board of Miner Training, Education and
Certification, and from any safety analysis performed by the company.

(5) A review of fatality and accident trends in underground coal
mines; and

(6) Other subjects as determined by the Board of Miner Training,
Education and Certification. The Board shall solicit input from mining
companies on the substance of the training and discuss how the training
shall be scheduled during the year.

(e) The board may approve alternative training programs tailored
to specific mines.

(f) Faiture A mine foreman-fire boss who fails to complete the
requirements of this section shall result-m—suspenstonr—of—a—mine
foreman=fire-bosscertifrcation have his or her certification suspended
pending completion of the continuing education requirements. During
the pendency of the suspension, the individual may not perform
statutory duties assigned to a mine foreman-fire boss under West
Virginia law. The office shall send notice of any suspension to the last
address the certified mine foreman-fire boss reported to the director. If
the requirements are not met within two years of the suspension date,
the director may file a petition with the board of appeals pursuant to
the procedures set forth in section thirty-one, article one of this chapter
and, upon determining that the requirements have not been met, the
Board of Appeals may revoke the mine foreman-fire boss’
certification, which shall not be renewed except upon successful
completion of the examination prescribed by law for mine foremen-fire
bosses or upon completion of other training requirements established
by the board: Provided, That an individual having his or her mine
foreman-fire boss certification suspended pursuant to this section who
also holds a valid mine foreman-fire boss certification from another
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state may have the suspension lifted by completing training
requirements established by the board.

(g) The office shall make a program of instruction that meets the
requirements for continuing education set forth in this section regularly
available in regions of the state, based on demand, for individuals
possessing mine foreman-fire boss certifications who are not serving
in a mine foreman-fire boss capacity: Provided, That the office may
collect a fee from program participants to offset the cost of the
program.

(h) The office shall make available to operators and other
interested parties a list of individuals whose mine foreman-fire boss
certification is in suspension or has been revoked pursuant to this
section.”

The bill was then ordered to engrossment and third reading.

H. B. 4734, Relating to mine subsidence insurance; on second
reading, coming up in regular order, was read a second time and
ordered to engrossment and third reading.

H. B. 4735, Relating to the definition of health care provider, and
clarifying that speech-language pathologists and audiologists are two
separate providers; on second reading, coming up in regular order, was
read a second time and ordered to engrossment and third reading.

H. B. 4739, Unclaimed Life Insurance Benefits Act; on second
reading, coming up in regular order, was read a second time, advanced
to third reading with the right to amendment, and the rule was
suspended to permit the offering and consideration of amendments on
that reading.

Delegate E. Nelson asked and obtained unanimous consent to
return to further consideration of Com. Sub. for H. B. 2704, West
Virginia Consumer Sales and Service Use tax.
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Delegate E. Nelson then moved that the bill be tabled.

On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
275), and there were—yeas 92, nays 2, absent and not voting 6, with
the nays and absent and not voting being as follows:

Nays: Blair and Moffatt.

Absent and Not Voting: Deem, Hornbuckle, Marcum, McCuskey,
Moore and Westfall.

So, a majority of the members present and voting having voted in
the affirmative, the motion to table the bill prevailed.

First Reading

The following bills on first reading, coming up in regular order,
were each read a first time and ordered to second reading:

Com. Sub. for H. B. 4035, Permitting pharmacists to furnish
naloxone hydrochloride,

Com. Sub. for H. B. 4046, Relating to the promulgation of rules
by the Department of Administration,

Com. Sub. for H. B. 4168, Creating a special motor vehicle
collector license plate,

Com. Sub. for H. B. 4196, Relating to abandoned antique
vehicles,

Com. Sub. for H. B. 4239, Relating to construction of a modern
highway from Pikeville, Kentucky to Beckley, West Virginia,

H. B. 4246, Changing the Martinsburg Public Library to the
Martinsburg-Berkeley County Public Library,
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Com. Sub. for H. B. 4301, Relating to a framework for initiating
comprehensive transformation of school leadership,

Com. Sub. for H. B. 4308, Barring persons who are convicted of
certain criminal offenses from acquiring property from their victims,

H. B. 4345, Repealing the West Virginia Permitting and Licensing
Information Act,

H. B. 4364, Internet Privacy Protection Act,

Com. Sub. for H. B. 4435, Authorizing the Public Service
Commission to approve expedited cost recovery of electric utility
coal-fired boiler modernization and improvement projects,

Com. Sub. for H. B. 4537, Relating to the regulation of chronic
pain clinics,

Com. Sub. for H. B. 4586, Ensuring that the interest of protected
persons, incarcerated persons and unknown owners are protected in
condemnation actions filed by the Division of Highways,

H. B. 4616, Permitting county commissions the option of paying
the salaries of county officials and their employees on a bi-weekly
basis,

Com. Sub. for H. B. 4668, Raising the allowable threshold of the
coal severance tax revenue fund budgeted for personal services,

H. B. 4724, Relating to adding a requirement for the likelihood of
imminent lawless action to the prerequisites for the crime of
intimidation and retaliation,

H. B. 4736, Relating to the pawn of gift cards,

H. B. 4737, Relating to increased penalties for manufacturing or
transportation of a controlled substance in the presence of a minor,

H. B. 4738, Relating to the offense of driving in an impaired state,
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And,

H. B. 4740, Permitting that current members of the National Guard
or Reserves may be excused from jury duty.

Delegate Morgan asked and obtained unanimous consent that he
be removed as a sponsor of Com. Sub. for H. B. 2704.

Miscellaneous Business

Delegate Longstreth noted to the Clerk that she was absent when
the vote was taken on Roll No. 255, and that had she been present, she
would have voted ““Yea” thereon.

Delegates Eldridge and Moffatt announced that they were absent
when the vote was taken on Roll No. 254, and that had they been
present, they would have voted “Yea” thereon.

Delegate E. Nelson noted to the Clerk that he was absent when the vote
was taken on Roll No. 256, and that had he been present, he would
have voted “Yea” thereon.

Delegate Kurcaba announced that he was absent when the vote was
taken on Roll No. 252, and that had he been present, he would have
voted “Nay” thereon; and on Roll No. 258, he would have voted “Yea”
thereon.

Delegate Perdue announced that he was absent on the following
Roll Nos., and had be been present he would have voted as follows:
Roll No. 251 - “Nay”, Roll No. 252 - “Yea”, Roll No. 253 - “Nay”,
Roll No. 254 - “Yea”, Roll No. 255 - “Yea”, Roll No. 256 - “Nay”,
Roll No. 257 - “Yea”, Roll No. 258 - “Yea” and Roll No. 259 - “Yea”.

Remarks by Members

Delegate Blair asked and obtained unanimous consent that the
remarks of Delegate Kessinger regarding Com. Sub. for S. B. 10,



1608 JOURNAL OF THE [FEBRUARY 29

Creating Unborn Child Protection from Dismemberment Abortion Act,
be printed in the Appendix to the Journal.

Delegate Pushkin asked and obtained unanimous consent that the
remarks of Delegates Caputo and Manchin regarding Com. Sub. for H.
B. 4352, Relating to the selling of certain state owned health care
facilities by the Secretary of the Department of Health and Human
Resources be printed in the Appendix to the Journal.

At 5:53 p.m, the House of Delegates adjourned until 9:00 a.m.,
Tuesday, March 1, 2016.
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TUESDAY, MARCH 1, 2016
FORTY-NINTH DAY

[MR. SPEAKER, MR. ARMSTEAD, IN THE CHAIR]

The House of Delegates met at 9:00 a.m., and was called to order
by the Honorable Tim Armstead, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Monday, February 29,
2016, being the first order of business, when the further reading thereof
was dispensed with and the same approved.

Reordering of the Calendar

Delegate Cowles announced that the Committee on Rules had
transferred Com. Sub. for S. B. 597, on Third Reading, Special
Calendar, to the House Calendar; and H. B. 4728, on Second Reading,
House Calendar, to the Special Calendar.

Delegate Cowles asked and obtained unanimous consent to be
added as a cosponsor of H. B. 2704.

Committee Reports

Delegate McCuskey, Chair of the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found truly
enrolled and, on the 29" day of February, 2016, presented to His
Excellency, the Governor, for his action, the following bills, signed by
the President of the Senate and the Speaker of the House of Delegates:
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(Com. Sub. for H. B. 3019), Requiring official business and
records of the state and its political subdivisions be conducted in
English,

(S. B. 341), Expiring funds from Insurance Commissioner,
Examination Revolving Fund and Insurance Commission Fund to State
Fund, General Revenue,

(S. B. 351), Dedicating severance tax proceeds,

(S. B. 449), Supplemental appropriation from State Fund, General
Revenue to Department of Administration, Public Defender Services,

(S. B. 450), Supplemental appropriation from State Fund, General
Revenue to DHHR, Division of Health,

(S. B. 451), Supplemental appropriation from State Fund, General
Revenue to Department of Military Affairs,

And,

(S. B. 462), Reducing deposit of excess lottery proceeds into WV
Infrastructure Fund.

Delegate Nelson, Chair of the Committee on Finance, submitted
the following report, which was received:

Your Committee on Finance has had under consideration:

S. B. 352, Dedicating corporation net income tax proceeds to
railways,

And,

Com. Sub. for S. B. 582, Providing refundable tax credit for motor
fuel sold for use or consumed in railroad diesel locomotives,

And reports the same back, with a title amendment, with the
recommendation that they each do pass, as amended.
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Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 13, Increasing penalties for overtaking and
passing stopped school buses,

And reports the same back, with amendment, with the
recommendation that it do pass, as amended.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 283, Creating crime when fire is caused by
operation of a clandestine drug laboratory,

And reports the same back, with amendment, with the
recommendation that it do pass, as amended.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
S. B. 476, Relating to driving restrictions in school zones,

And reports the same back, with amendment, with the
recommendation that it do pass, as amended.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 274, Relating to increasing civil jurisdictional
amount in magistrate courts,
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And reports the same back, with amendment, with the
recommendation that it do pass, as amended.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 254, Not allowing county park commissions
to prohibit firearms in facilities,

And reports the same back with the recommendation that it do
pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted
the following report, which was received:

Your Committee on the Judiciary has had under consideration:
S. B. 379, Relating to candidate filing fees,

And reports the same back with the recommendation that it do
pass.

Messages from the Executive

Mr. Speaker, Mr. Armstead, presented a communication from His
Excellency, the Governor, advising that on February 29, 2016, he
approved S. B. 419.

Messages from the Senate

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 47 - “A Bill to amend and reenact §30-3-13
of the Code of West Virginia, 1931, as amended, relating to practice of
medicine; rewriting licensing requirements for practice of medicine
and surgery or podiatry; making exceptions; providing for
unauthorized practice; requiring notice; establishing criminal penalties;
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making exceptions; and defining terms”’; which was referred to the
Committee on Health and Human Resources then Government
Organization.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 287 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article, designated
§21-3E-1, §21-3E-2, §21-3E-3, §21-3E-4, §21-3E-5, §21-3E-6,
§21-3E-7, §21-3E-8, §21-3E-9, §21-3E-10, §21-3E-11, §21-3E-12,
§21-3E-13, §21-3E-14, §21-3E-15, §21-3E-16 and §21-3E-17, all
relating to creating West Virginia Safer Workplaces Act; permitting
employers to test employees and prospective employees for drugs and
alcohol; providing a short title; defining terms; making findings;
declaring public policy; clarifying exceptions to the applicability of the
West Virginia Safer Workplaces Act for employers covered by other
drug and alcohol testing statutes; determining a collection of samples,
scheduling of tests and testing procedures; providing for ability to
request split sample be tested to challenge a positive test result;
establishing responsibility for cost of split sample testing; setting forth
testing policy requirements; providing for disciplinary procedures;
providing for sensitive employees; providing for preemption; providing
protection from liability; establishing causes of action; providing
exceptions; providing for confidentiality; providing for termination of
employment; providing for forfeiture of certain benefits; clarifying that
the drug and alcohol testing provisions of the West Virginia
SaferWorkplace Act cannot be used to show intoxication pursuant to
section two, article four, chapter twenty-three of this code; and
requiring employers to have drug and alcohol testing policies and
procedures when implementing drug and alcohol testing”; which was
referred to the Committee on the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of
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Com. Sub. for S. B. 303 - “A Bill to amend and reenact §20-2-420
of the Code of West Virginia, 1931, as amended; to amend said code
by adding thereto a new section, designated §20-2-42z; and to amend
and reenact §20-2B-9 of said code, all relating to fishing licenses; and
providing Class L resident five-day fishing license”; which was
referred to the Committee on Government Organization.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate, to
take effect from passage, and requested the concurrence of the House
of Delegates in the passage, of

Com. Sub. for S. B. 344 - “A Bill to amend and reenact §4-5-1,
§4-5-2, §4-5-3, §4-5-4, §4-5-5 and §4-5-6 of the Code of West
Virginia, 1931, as amended; and to amend said code by adding thereto
two new sections, designated §4-5-7 and §4-5-8, all relating to
Commission on Special Investigations; clarifying composition and
chairmanship of commission; redefining what constitutes a quorum for
voting procedures of commission; clarifying contents of commission’s
annual report; listing existing and necessary commission staff
positions; defining a person’s or federal or state agency’s duty to
cooperate with commission during investigations and requiring persons
and agencies to disclose information and documents to commission;
establishing requirements for commission to enter into executive
session; establishing procedures for conducting executive session;
removing requirement that Joint Committee on Government and
Finance approve expenses of commission; establishing procedure for
commission retention and disposal of records; defining new felony
offense of making false statement to commission; setting penalties for
making false statement to commission; defining new felony offense of
impersonating a commission member or staff member; setting
penalties for impersonating a commission member or staff member;
allowing the commission award duty weapons to certain members on
retirement; and disposal of surplus weapons”; which was referred to
the Committee on the Judiciary.
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A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 384 - “A Bill to amend and reenact §9-5-12 of the Code of
West Virginia, 1931, as amended, relating to requiring West Virginia
Bureau for Medical Services seek federal waiver to provide for
exemption from the thirty-day waiting period for a tubal ligation and
making stylistic changes”; which was referred to the Committee on
Health and Human Resources then the Judiciary.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 399 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article, designated
§11-13DD-1, §11-13DD-2, §11-13DD-3, §11-13DD-4, §11-13DD-5,
§11-13DD-6 and §11-13DD-7, all relating to creation of farm-to-food
bank tax credit; defining terms; providing method for calculation of
value of tax credit; limiting tax credit; providing for certification by
Department of Agriculture; allowing carryover of unused tax credits
for four years; providing for rulemaking; and establishing effective
date of tax credit”; which was referred to the Committee on Finance.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 435 - “A Bill to amend and reenact §60-1-5a of the Code of
West Virginia, 1931, as amended; to amend and reenact §60-4-3b of
said code; and to amend and reenact §60-8-3 of said code, all relating
to permitting farm winery licensure as alternating wine proprietorships;
and permitting farm wineries to provide samples and off-premises sales
at separately licensed fairs and festivals”; which was referred to the
Committee on Government Organization then the Judiciary.
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A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 594 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding there to a new section,
designated §12-3-10g, relating to requiring the State Auditor to
consider for payment a claim submitted by an electronically generated
invoice.”

At the respective requests of Delegate Cowles, and by unanimous
consent, reference of the bill (Com. Sub. for S. B. 594) to a committee
was dispensed with, and it was taken up for immediate consideration,
read a first time and ordered to second reading

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 618 - “A Bill to amend the Code of West Virginia, 1931, as
amended, by adding thereto a new section, designated §31-15-12b,
relating generally to economic development; and allowing Economic
Development Authority to refinance indebtedness of certain licensed
commercial whitewater outfitters”; which was referred to the
Committee on Finance.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

S. B. 626 - “A Bill to amend the Code of West Virginia, 1931, as
amended, by adding thereto anew section, designated §9-5-24, relating
to requiring the Secretary of the Department of Health and Human
Resources to seek a waiver within the Supplemental Nutrition
Assistance Program to allow that benefits issued under the
Supplemental Nutrition Assistance Program be limited to purchases
with the same or similar nutritional value as purchases allowable under
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the Women’s, Infant and Children Program; requiring the secretary to
coordinate with appropriate state agencies in seeking the waiver; and
requiring the secretary to report to the Legislative Oversight
Commission on Health and Human Resources Accountability
concerning progress made toward seeking the waiver by December 31,
20177; which was referred to the Committee on Health and Human
Resources.

A message from the Senate, by
The Clerk of the Senate, announced the passage by the Senate and
requested the concurrence of the House of Delegates in the passage, of

Com. Sub. for S. B. 637 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto anew article, designated
§44-5B-1, §44-5B-2, §44-5B-3, §44-5B-4, §44-5B-5, §44-5B-6,
§44-5B-7, §44-5B-8, §44-5B-9, §44-5B-10, §44-5B-11, §44-5B-12,
§44-5B-13,§44-5B-14, §44-5B-15, §44-5B-16, §44-5B-17, §44-5B-18
and §44-5B-19, all relating to the West Virginia Uniform Fiduciary
Access to Digital Assets Act of 2016; providing a short title; defining
certain terms; setting forth to whom the article applies; providing for
user direction for disclosure of assets; addressing terms of service
agreements; setting forth procedure for disclosing digital assets;
providing for disclosure of content of electronic communications and
other digital assets of deceased users; providing for disclosure of
content of electronic communications of a principal; addressing
disclosure of digital assets of a principal; addressing disclosure of
digital assets held in trust when the trustee is an original owner or user;
addressing disclosure of digital assets held in trust when trustee is not
an original owner or user; addressing disclosure of digital assets to
conservator of a protected person; setting forth fiduciary’s duties and
authority; providing for custodian’s compliance and immunity;
providing for uniformity of application and construction of article;
addressing relation of article to electronic signatures in global and
national commerce act; providing for severability of article; and setting
date when article takes effect”’; which was referred to the Committee
on the Judiciary.
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Resolutions Introduced

Delegates Miley, Mr. Speaker (Mr. Armstead), Cowles, Perdue, E.
Nelson, Bates, Storch, Rowe, Hamilton, Pushkin, A. Evans, Fluharty,
Romine, Pethtel, Hornbuckle and Sponaugle offered the following
resolution, which was read by the Clerk as follows:

H. R. 17 - “Reaffirming the sister-state relationship between the
State of West Virginia and Taiwan and affirming support for Taiwan’s
meaningful participation in international organizations.”

Whereas, Taiwan shares the same values of freedom, democracy
and human rights with the United States and the State of West
Virginia; and

Whereas, August 4, 2016, will mark the 36" anniversary of the
sister-state relationship between West Virginia and Taiwan; and

Whereas, For the past 36 years, the sister-state relationship with
Taiwan has been strengthened through the efforts of the Taipei
Economic and Cultural Representative Office (TECRO) resulting in
better mutual understanding; and

Whereas, Taiwan is not only a friendly sister-state of West
Virginia but also an important trading partner. In 2014, West Virginia
exports to Taiwan were valued at more than $48 million, making it
West Virginia’s 23" largest export market in the world; and

Whereas, On July 29, 2015, Taiwan signed a reciprocal agreement
with West Virginia to recognize driver’s licenses issued by each
government, reflecting the friendship, trust, and cooperation between
the two governments, which benefits both the people of Taiwan and
West Virginia in terms of travel and business; and

Whereas, On January 16, 2016, Taiwan held its sixth direct
presidential election and again demonstrated the strength and vitality
of its democratic system, showcasing Taiwan as a beacon of
democracy for Chinese communities around the world and beyond; and
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Whereas, In February, a 6.4 magnitude strong earthquake caused
devastation and loss of lives in southern Taiwan, and the sorrow and
suffering are deeply felt and shared by the people of West Virginia;
and

Whereas, The United States and 11 other countries have signed the
Trans-Pacific Partnership (TPP), a 21* century trade agreement that
will boost all members’ economic growth; Taiwan’s inclusion in the
TPP will further strengthen bilateral economic relations and enhance
the welfare of the United States and benefit all TPP members; and

Whereas, Taiwan has been proven to be a valuable contributor in
a broad range of global issues and should be granted access to
meaningfully participate in various international organizations
including the World Health Organization, the International Civil
Aviation Organization, the United Nation Framework Convention on
Climate Change and the International Criminal Police Organization;
therefore, be it

Resolved by the House of Delegates:

That the Legislature of the State of West Virginia reaffirms the
sister-state relationship between the State of West Virginia and
Taiwan, affirms support for Taiwan’s meaningful participation in
international organizations and expresses its condolences towards those
affected by the recent earthquake in Taiwan; and, be it

Further Resolved, That a copy of this resolution be sent to Dr.
Lyushun Shen, the Representative of the Taipei Economic and Cultural
Representative Office in the U.S.

At the respective requests of Delegate Cowles, and by unanimous
consent, reference of the resolution (H. R. 17) to a committee was
dispensed with, and it was taken up for immediate consideration and
adopted.
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Special Calendar
Third Reading

S. B. 558, Maintaining solvency of Unemployment Compensation
Fund; on third reading, coming up in regular order, was read a third
time.

Delegate Frich requested to be excused from voting on the passage
of S. B. 558 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 276), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Duke and Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (S. B. 558) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 277), and
there were—yeas 98, nays none, absent and not voting 2, with the
absent and not voting being as follows:

Absent and Not Voting: Duke and Miller.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (S. B.
558) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates.
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Com. Sub. for H. B. 2665, Relating to participation in Motor
Vehicle Alcohol Test and Lock Program; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 278), and there were—yeas 96, nays 2, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: McGeehan and Sponaugle.
Absent and Not Voting: Duke and Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2665) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 2849, Creating the West Virginia Sentencing
Commission; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 279), and there were—yeas 97, nays 1, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: McGeehan.
Absent and Not Voting: Miller and J. Nelson.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2849) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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Com. Sub. for H. B. 2963, Expanding the definition of
kidnapping; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 280), and there were—yeas 99, nays none, absent
and not voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2963) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4176, Permitting the Regional Jail and
Correctional Facility Authority to participate in the addiction treatment
pilot program; on third reading, coming up in regular order, was read
a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 281), and there were—yeas 97, nays 1, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Pushkin.
Absent and Not Voting: Kelly and Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4176) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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Delegate J. Nelson asked and obtained unanimous consent to be
added as a cosponsor of H. B. 4740.

Com. Sub. for H. B. 4183, Relating generally to reporting opioid
overdoses; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 282), and there were—yeas 96, nays 2, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Lane and McGeehan.
Absent and Not Voting: Blackwell and Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4183) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4225, Relating to patriotic displays at public
buildings; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 283), and there were—yeas 99, nays none, absent
and not voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4225) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4240, Relating to the Uniform Controlled
Substances Act; on third reading, coming up in regular order, was read
a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 284), and there were—yeas 86, nays 12, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Fleischauer, Folk, Guthrie, Hill, Hornbuckle, Ihle,
McGeehan, J. Nelson, Pushkin, Rowe, Stansbury and Upson.

Absent and Not Voting: Blair and Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4240) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4248, Relating to methadone regulation; on
third reading, coming up in regular order, with the right to amend, was
reported by the Clerk.

There being no amendments and having been engrossed, the bill
was then read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 285), and there were—yeas 93, nays 3, absent
and not voting 4, with the nays and absent and not voting being as
follows:

Nays: Thle, Kessinger and McGeehan.
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Absent and Not Voting: Hicks, Marcum, Miller and R. Smith.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4248) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4271, Ending discretionary transfers to the
Licensed Racetrack Modernization Fund; on third reading, coming up
in regular order, with the right to amend, was reported by the Clerk.

There being no amendments, and having been engrossed, the bill
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 286), and there were—yeas 62, nays 37, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Blackwell, Blair, Byrd, Caputo, Eldridge, Espinosa, D.
Evans, Ferro, Fleischauer, Fluharty, Folk, Guthrie, Hamilton, Hicks,
Hornbuckle, Thle, Lynch, Manchin, Marcum, McGeehan, Miley,
Moore, Morgan, Perdue, Perry, Pushkin, Reynolds, Rodighiero, Rowe,
Skinner, Sponaugle, Storch, Trecost, Upson, Weld, P. White and
Zatezalo.

Absent and Not Voting: Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4271) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 287), and
there were—yeas 75, nays 24, absent and not voting 1, with the nays
and absent and not voting being as follows:



1626 JOURNAL OF THE [MARCH 1

Nays: Blackwell, Byrd, Caputo, Ferro, Fluharty, Guthrie,
Hamilton, Hicks, Thle, Marcum, McGeehan, Miley, Moore, Perdue,
Pushkin, Rodighiero, Rowe, Skinner, Sponaugle, Storch, Trecost,
Upson, Weld and P. White.

Absent and Not Voting: Miller.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4271) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4307, Clarifying that a fircarm may be
carried for self defense in state parks, state forests and state
recreational areas; on third reading, coming up in regular order, with
an amendment pending and the further right to amend, was reported by
the Clerk.

Delegate Skinner moved to amend the bill on page one, following
the enacting clause, by striking out the remainder of the bill and
inserting in lieu thereof the following:

“That §20-2-19a of the Code of West Virginia, 1931, as amended,
be repealed; and that §20-2-5, §20-2-42¢g and §20-2-42h of said code
be amended and reenacted, all to read as follows:

ARTICLE 2. WILDLIFE RESOURCES.

§20-2-5. Unlawful methods of hunting and fishing and other
unlawful acts.

Except as authorized by the director or by law, it is unlawful at any
time for any person to:

(1) Shoot at any wild bird or wild animal unless it is plainly
visible;
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(2) Dig out, cut out, smoke out, or in any manner take or attempt
to take any live wild animal or wild bird out of its den or place of
refuge;

(3) Use or attempt to use any artificial light or any night vision
technology, including image intensification, thermal imaging or active
illumination while hunting, locating, attracting, taking, trapping or
killing any wild bird or wild animal: Provided, That it is lawful to hunt
or take coyote, fox, raccoon, opossum or skunk by the use of artificial
light or night vision technology. Any person violating this subdivision
is guilty of a misdemeanor and, upon conviction thereof, shall for each
offense be fined not less than $100 nor more than $500, and shall be
confined in jail for not less than ten days nor more than one hundred
days;

(4) Hunt, take, kill, wound or shoot at wild animals or wild birds
from an airplane or other airborne conveyance, a drone or other
unmanned aircraft, an automobile or other land conveyance, or from a
motor-driven water conveyance;

(5) Use a drone or other unmanned aircraft to hunt, take or kill a
wild bird or wild animal, or to use a drone or other unmanned aircraft
to drive or herd any wild bird or wild animal for the purposes of
hunting, trapping or killing;

(6) Take any beaver or muskrat by any means other than a trap;

(7) Catch, capture, take, hunt or kill by seine, net, bait, trap or
snare or like device a bear, wild turkey, ruffed grouse, pheasant or
quail;

(8) Intentionally destroy or attempt to destroy the nest or eggs of

any wild bird or have in his or her possession the nest or eggs;

(9) Carry an uncased or loaded firearm in the woods of this state
or in state parks, state forests, state wildlife management areas or state
rail trails with the following permissible exceptions: Provided, That
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nothing in this subsection shall be construed as authorizing any county
or municipality to limit the right of any person to possess, transfer,
own, carry or transport any firearm or ammunition:

(A) A person in possession of a valid license or permit during open
firearms hunting season for wild animals and nonmigratory wild birds
where hunting is lawful;

(B) A person hunting or taking unprotected species of wild
animals, wild birds and migratory wild birds during the open season,
in the open fields, open water and open marshes of the state where
hunting is lawful;

(C) A person carrying a firearm pursuant to sections six and six-a
of this article; or

(D) A person carrying a firearnt handgun for self-defense who is

not prohibited from possessing firearms bysectionseven;articteseven;
chapter-stxty-one-of-this—code; or

(E) A person carrying a rifle or shotgun for self-defense who is not
prohibited from possessing firearms under state or federal law:
Provided, That this exception does not apply to an uncased rifle or
shotgun carried specifically in state park or state forest recreational
facilities and marked trails within state park and/or state forest borders
or on state rail trails;

(10) Have in his or her possession a crossbow with a nocked bolt,
or a rifle or shotgun with cartridges that have not been removed or a
magazine that has not been detached, in or on any vehicle or
conveyance, or its attachments,. For the purposes of this section, arifle
or shotgun whose magazine readily detaches is considered unloaded if
the magazine is detached and no cartridges remain in the rifle or
shotgun itself. Except that between five o’clock post meridian of day
one and seven o’clock ante meridian, Eastern Standard Time, of the
following day, any unloaded firearm or crossbow may be carried only
when in a case or taken apart and securely wrapped. During the period
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from July 1 to September 30, inclusive, of each year, the requirements
relative to carrying unloaded firearms are permissible only from
eight-thirty o’clock post meridian to five o’clock ante meridian,
Eastern Standard Time: Provided, That the time periods for carrying
unloaded and uncased firearms are extended for one hour after the post
meridian times and one hour before the ante meridian times established
in this subdivision, if a person is transporting or transferring the
firearms to or from a hunting site, campsite, home or other abode;

(11) Hunt, catch, take, kill, trap, injure or pursue with firearms or
other implement by which wildlife may be taken, afterthehouroffive

oclockante merrdranmon-Sunday any wild animals or wild birds on

prlvate land w1th0ut the written consent of the landowner. a-rry—wr}d

dispatchingtrapped-animats: Any person violating this subdivision is

guilty of a misdemeanor and, upon conviction thereof, in addition to
any fines that may be imposed by this or other sections of this code, is
subject to a $100 fine;

(12) Hunt, catch, take, kill, injure or pursue a wild animal or wild
bird with the use of a ferret;

(13) Buy raw furs, pelts or skins of fur-bearing animals unless
licensed to do so;

(14) Catch, take, kill or attempt to catch, take or kill any fish by
any means other than by rod, line and hooks with natural or artificial
lures: Provided, That snaring of any species of suckers, carp, fallfish
and creek chubs is lawful;

(15) Employ, hire, induce or persuade, with money, things of value
or by any means, any person to hunt, take, catch or kill any wild animal
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or wild bird except those species in which there is no closed season; or
to fish for, catch, take or kill any fish, amphibian or aquatic life that is
protected by rule, or the sale of which is otherwise prohibited;

(16) Hunt, catch, take, kill, capture, pursue, transport, possess or
use any migratory game or nongame birds except as permitted by the
Migratory Bird Treaty Act, 16 U. S. C. §703, et seq., and its
regulations;

(17) Kill, take, catch, sell, transport or have in his or her
possession, living or dead, any wild bird other than a game bird
including the plumage, skin or body of any protected bird, irrespective
of whether the bird was captured in or out of this state, except the
English or European sparrow (Passer domesticus),starling (Sturnus
vulgaris) and cowbird (Molothrus ater), which maybe killed at
anytime;

(18) Use dynamite, explosives or any poison in any waters of the
state for the purpose of killing or taking fish. Any person violating this
subdivision is guilty of a felony and, upon conviction thereof, shall be
fined not more than $500 or imprisoned for not less than six months
nor more than three years, or both fined and imprisoned;

(19) Have a bow and gun, or have a gun and any arrow, in the
fields or woods at the same time;

(20) Have a crossbow in the woods or fields, or use a crossbow to
hunt for, take or attempt to take any wildlife except as otherwise
provided in sections five-g and forty-two-w of this article;

(21) Take or attempt to take turkey, bear, elk or deer with any
arrow unless the arrow is equipped with a point having at least two
sharp cutting edges measuring in excess of three fourths of an inch
wide;

(22) Take or attempt to take any wildlife with an arrow having an
explosive head or shaft, a poisoned arrow or an arrow which would
affect wildlife by any chemical action;
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(23) Shoot an arrow across any public highway;

(24) Permit any dog owned or under his or her control to chase,
pursue or follow the tracks of any wild animal or wild bird, day or
night, between May 1 and August 15: Provided, That dogs may be
trained on wild animals and wild birds, except deer and wild turkeys,
and field trials may be held or conducted on the grounds or lands of the
owner, or by his or her bona fide tenant, or upon the grounds or lands
of another person with his or her written permission, or on public lands
at any time. Nonresidents may not train dogs in this state at any time
except during the legal small game hunting season. A person training
dogs may not have firearms or other implements in his or her
possession during the closed season on wild animals and wild birds;

(25) Conduct or participate in a trial, including a field trial,
shoot-to-retrieve field trial, water race or wild hunt: Provided, That any
person, group of persons, club or organization may hold a trial upon
obtaining a permit pursuant to section fifty-six of this article. The
person responsible for obtaining the permit shall prepare and keep an
accurate record of the names and addresses of all persons participating
in the trial and make the records readily available for inspection by any
natural resources police officer upon request;

(26) Hunt, catch, take, kill or attempt to hunt, catch, take or kill any
wild animal, wild bird or wild fowl except during open seasons;

(27) Hunting on public lands on Sunday after five o’clock ante
meridian is prohibited;
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Amendments to this subdivision promulgated during the 26152016
regular session of the Legislature shall have no effect upon the results
of elections held prior to their enactment; and

295 (28) Hunt or conduct hunts for a fee when the person is not
physically present in the same location as the wildlife being hunted
within West Virginia.

§20-2-42g. Class H nonresident small game hunting license.

A Class H license is a nonresident small game hunting license and
entitles the licensee to hunt small game in all counties of the state,
except as prohibited by rules of the Director or Natural Resources
Commission and except when additional licenses, stamps or permits
are required, for a period of six consecutive hunting days chosen by the
licensee;exchuding-Sunday mreounttesclosedto-Sunday-hunting. The
fee for the license is $25. This is a base license and does not require the
purchase of a prerequisite license to participate in the activities
specified in this section, except as noted.

§20-2-42h. Class J nonresident small game shooting preserve
license.

A Class J license is a nonresident small game shooting preserve
license and entitles the licensee to hunt small game on designated
shooting preserves, except as prohibited by rules of the Director or
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Natural Resources Commission and except when additional licenses,
stamps or permits are required, for a period of six consecutive hunting
days chosen by the licensee;exctuding-Sunday-imcountres—ctosed-to
Sunday hunting. The fee for the license is $10. This is a base license
and does not require the purchase of a prerequisite license to
participate in the activities specified in this section, except as noted.”

Delegate Cowles arose to a point of order as to the germaneness of
the amendment.

To the point of order the Speaker replied, stating that the
amendment was not germane to the fundamental purpose of the bill.

Having been engrossed, the bill was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 288), and there were—yeas 96, nays 1, absent
and not voting 3, with the nays and absent and not voting being as
follows:

Nays: Moore.
Absent and Not Voting: Campbell, Foster and Miller.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4307) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

At 11:54 a.m., on motion of Delegate Cowles, the House of
Delegates recessed for thirty minutes.

Com. Sub. for H. B. 4314, Prohibiting the sale of powdered or
crystalline alcohol; on third reading, coming up in regular order, was
read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 289), and there were—yeas 88, nays 3, absent
and not voting 9, with the nays and absent and not voting being as
follows:

Nays: Ihle, McGeehan and Pushkin.

Absent and Not Voting: Byrd, A. Evans, Fluharty, Guthrie,
Hamilton, Hartman, Morgan, Reynolds and Statler.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4314) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4428, Clarifying that optometrists may continue to exercise
the same prescriptive authority which they possessed prior to
hydrocodone being reclassified; on third reading, coming up in regular
order, was read a third time.

Delegate Stansbury requested to be excused from voting on the
passage of H. B. 4428 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 290), and there were—yeas 96, nays none, absent
and not voting 4, with the absent and not voting being as follows:

Absent and Not Voting: A. Evans, Guthrie, Hamilton and Morgan.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4428) passed.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4438, Relating to the involuntary
examination of individuals experiencing a psychiatric emergency or
mental illness; on third reading, coming up in regular order, with the
right to amend, was reported by the Clerk.

There being no amendments, the bill was ordered to engrossment
and third reading.

Having been engrossed, the bill was then read a third time.

Delegate Cowles asked and obtained unanimous consent that the
bill be postponed one day.

Com. Sub. for H. B. 4466, Relating to public school support; on
third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 291), and there were—yeas 100, nays none,
absent and not voting none.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4466) passed.

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 292), and
there were—yeas 99, nays 1, absent and not voting none, with the nays
being as follows:

Nays: Marcum.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4466) takes effect July 1, 2016.
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Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4480, The Ryan Brown Addiction Treatment
Act; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 293), and there were—yeas 90, nays 10, absent
and not voting none, with the nays being as follows:

Nays: Azinger, Blackwell, Fleischauer, Hamilton, Kessinger,
McGeehan, Moore, Perry, Rowe and Skinner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4480) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4500, Oil and Gas Royalty Payment and
Transparency Act of 2016; on third reading, coming up in regular
order, with the right to amend, was reported by the Clerk.

There being no amendments, the bill was ordered to engrossment
and third reading.

Having been engrossed, the bill was then read a third time.
Speaker Pro Tempore Anderson in the Chair

Mr. Speaker, Mr. Armstead, arose from his seat and requested to
be excused from voting on questions related to Com. Sub. for H. B.
4500 under the provisions of House Rule 49.

The Speaker Pro Tempore replied that any impact on Mr. Armstead
would be as a member of a class of persons possibly to be affected by
the passage of the bill, and refused to excuse him from voting.
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Delegate Howell requested to be excused from voting on the
passage of Com. Sub. for H. B. 4500 under the provisions of House
Rule 49.

The Speaker Pro Tempore replied that any impact on the Delegate
would be as a member of a class of persons possibly to be affected by
the passage of the bill, and refused to excuse the Member from voting

Mr. Speaker, Mr. Armstead, in the Chair

Delegate Fast requested to be excused from voting on the passage
of Com. Sub. for H. B. 4500 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 294), and there were—yeas 96, nays 3, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Azinger, Ihle and McGeehan.
Absent and Not Voting: Trecost.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4500) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4507, Providing an employer may grant
preference in hiring to a veteran or disabled veteran; on third reading,
coming up in regular order, was read a third time.

Delegates J. Nelson and Upson requested to be excused from
voting on the passage of Com. Sub. for H. B. 4507 under the provisions
of House Rule 49.
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The Speaker replied that any impact on the Delegates would be as
members of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Members from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 295), and there were—yeas 100, nays none,
absent and not voting none.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4507) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4517, Limiting the ability of an agent under
a power of attorney to take self-benefiting actions; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 296), and there were—yeas 89, nays 11, absent
and not voting none, with the nays being as follows:

Nays: Arvon, Azinger, Fast, Howell, Ihle, Marcum, McGeehan, J.
Nelson, Rodighiero, Shaffer and Wagner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4517) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4542, Allowing persons with property within
rural fire protection districts to opt out of fire protection coverage; on
third reading, coming up in regular order, with the right to amend, was
reported by the Clerk.
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There being no amendments, the bill was ordered to engrossment
and third reading.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 297), and there were—yeas 94, nays 6, absent
and not voting none, with the nays being as follows:

Nays: Caputo, Eldridge, Foster, Kelly, Manchin and Skinner.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4542) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4561, Creating a special hiring process for
West Virginia Division of Highways employees; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 298), and there were—yeas 98, nays 1, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: P. Smith.
Absent and Not Voting: Kelly.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4561) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4566, Relating to school personnel; on third
reading, coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 299), and there were—yeas 99, nays none, absent
and not voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Kelly.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4566) passed.

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 300), and
there were—yeas 97, nays 2, absent and not voting 1, with the nays and
absent and not voting being as follows:

Nays: Marcum and Moye.
Absent and Not Voting: Kelly.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4566) takes effect July 1, 2016.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4575, Creating criminal offenses relating to
money laundering; on third reading, coming up in regular order, was
read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 301), and there were—yeas 98, nays 1, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: McGeehan.

Absent and Not Voting: Kelly.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4575) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4576, Increasing the penalties for
transporting controlled substances into the state; on third reading,
coming up in regular order, was read a third time.

Delegate Perdue asked unanimous consent that the bill be
recommitted to the Committee on the Judiciary, which consent was not
given, objections being heard.

Delegate Perdue moved that the bill be recommitted to the
Committee on the Judiciary.

On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
302), and there were—yeas 45, nays 55, absent and not voting none,
with the yeas being as follows:

Yeas: Anderson, Bates, Blackwell, Blair, Boggs, Border, Byrd,
Campbell, Caputo, Cowles, Eldridge, D. Evans, Faircloth, Ferro,
Flanigan, Fleischauer, Fluharty, Folk, Guthrie, Hamilton, Hartman,
Hornbuckle, Thle, Lane, Longstreth, Lynch, Manchin, McGeehan,
Miley, Miller, Moore, Morgan, Moye, J. Nelson, Perdue, Perry,
Pethtel, Pushkin, Reynolds, Rowe, Skinner, Sponaugle, Trecost, Upson
and P. White.

So, a majority of the members present and voting not having voted
in the affirmative, the motion to recommit the bill to the Committee on
the Judiciary was rejected.

Delegate Caputo moved to table the bill.
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On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
303), and there were—yeas 59, nays 40, absent and not voting 1, with
the nays and absent and not voting being as follows:

Nays: Speaker Armstead, Ambler, Arvon, Azinger, Butler, Cooper,
Cowles, Deem, Duke, Ellington, Espinosa, Fast, Foster, Frich,
Gearheart, Hamrick, Hanshaw, Howell, Kelly, Kessinger, Kurcaba,
Marcum, McCuskey, O’Neal, Overington, Phillips, Rohrbach, Rowan,
Shott, P. Smith, R. Smith, Sobonya, Stansbury, Wagner, Walters,
Waxman, Weld, Westfall, B. White and Zatezalo.

Absent and Not Voting: Cadle.

So, a majority of the members present and voting having voted in
the affirmative, the motion to table Com. Sub. for H. B. 4576
prevailed.

Com. Sub. for H. B. 4577, Creating an additional penalty for use
of a firearm in furtherance of a drug offense; on third reading, coming
up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 304), and there were—yeas 96, nays 3, absent
and not voting 1, with the nays and absent and not voting being as
follows:

Nays: Foster, Ihle and McGeehan.
Absent and Not Voting: Rowe.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4577) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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H. B. 4578, Creating a criminal offense of conspiracy to violate the
drug laws; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 305), and there were—yeas 85, nays 15, absent
and not voting none, with the nays being as follows:

Nays: Flanigan, Fleischauer, Fluharty, Guthrie, Hill, Hornbuckle,
Ihle, Lane, McGeehan, Moffatt, Pushkin, Rowe, Sponaugle, Stansbury
and Upson.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4578) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4608, Requiring the State Auditor to consider
for payment a claim submitted by an electronically generated invoice;
on third reading, coming up in regular order, with the right to amend,
was, on motion of Delegate Cowles, postponed one day.

At 3:58 p.m., on motion of Delegate Cowles, the House of
Delegates recessed for thirty minutes.

Com. Sub. for H. B. 4625, Redirecting certain racing and gaming
revenues from greyhound development funds to the State Road Fund;
on third reading, coming up in regular order, with the right to amend,
was reported by the Clerk.

There being no amendments, and having been engrossed, the bill
was read a third time.

Delegate Byrd asked unanimous that the bill be recommitted to the
Committee on Finance, which consent was not given, objection being
heard.
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Delegate Byrd moved to recommit the bill to the Committee on
Finance.

On this motion, the yeas and nays were demanded, which demand
was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
306), and there were—yeas 36, nays 63, absent and not voting 1, with
the yeas and absent and not voting being as follows:

Yeas: Bates, Blackwell, Byrd, Campbell, Caputo, Eldridge, Ferro,
Fleischauer, Fluharty, Guthrie, Hartman, Hicks, Hornbuckle,
Longstreth, Lynch, Manchin, McGeehan, Miley, Moore, Morgan,
Moye, Perdue, Perry, Phillips, Pushkin, Reynolds, Rodighiero, Rowe,
Shaffer, Skinner, P. Smith, Sponaugle, Storch, Trecost, Weld and P.
White.

Absent and Not Voting: Deem.

So, a majority of the members present and voting not having voted
in the affirmative, the motion to recommit the bill to the Committee on
Finance was rejected.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 307), and there were—yeas 61, nays 36, absent
and not voting 3, with the nays and absent and not voting being as
follows:

Nays: Blackwell, Byrd, Caputo, Eldridge, Espinosa, D. Evans,
Faircloth, Ferro, Fleischauer, Fluharty, Guthrie, Hamilton, Hartman,
Hicks, Householder, Lynch, Manchin, McGeehan, Moore, Morgan, J.
Nelson, Perdue, Perry, Phillips, Pushkin, Reynolds, Rodighiero, Rowe,
Skinner, Sponaugle, Storch, Trecost, Upson, Weld, P. White and
Zatezalo.

Absent and Not Voting: Deem, Hornbuckle and R. Smith.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4625) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4633, Requiring the Division of Juvenile
Services to transfer to a correctional facility or regional jail any
juvenile in its custody that has been transferred to adult jurisdiction of
the circuit court and who reaches his or her eighteenth birthday; on
third reading, coming up in regular order, with the right to amend, was
reported by the Clerk.

There being no amendments, and having been engrossed, the bill
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 308), and there were—yeas 97, nays 1, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Pushkin.
Absent and Not Voting: Deem and Hornbuckle.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4633) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4644, Relating to jury fees; on third reading, coming up in
regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 309), and there were—yeas 97, nays 1, absent
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and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Marcum.
Absent and Not Voting: Deem and Hornbuckle.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4644) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4654, Relating to the Executive Secretary of the Board of
Registered Professional Nurses; on third reading, coming up in regular
order, was read a third time.

Delegate Campbell requested to be excused from voting on the
passage of H. B. 4654 under the provisions of House Rule 49.

The Speaker replied that any impact on the Delegate would be as
a member of a class of persons possibly to be affected by the passage
of the bill, and refused to excuse the Member from voting.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 310), and there were—yeas 96, nays 2, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Cadle and Marcum.
Absent and Not Voting: Deem and Hornbuckle.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4654) passed.

Delegate Cowles moved that the bill take effect from its passage.
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On this question, the yeas and nays were taken (Roll No. 311), and
there were—yeas 97, nays 1, absent and not voting 2, with the nays and
absent and not voting being as follows:

Nays: Cadle.
Absent and Not Voting: Deem and Hornbuckle.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (H. B.
4654) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4655, Prohibiting insurers, vision care plan or vision care
discount plans from requiring vision care providers to provide
discounts on noncovered services or materials; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 312), and there were—yeas 92, nays 6, absent
and not voting 2, with the nays and absent and not voting being as
follows:

Nays: Fleischauer, Folk, Thle, Marcum, McGeehan and Shaffer.
Absent and Not Voting: Deem and Hornbuckle.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4655) passed.

On motion of Delegate Ellington, the title of the bill was amended
to read as follows:

H. B. 4655 - ““A Bill to amend and reenact §33-25E-2 of the Code
of West Virginia, 1931, as amended; and to amend said code by adding
thereto a new section, designated §33-25E-5, all relating to vision care
insurance plans; defining terms; prohibiting plans from requiring
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vision care providers to provide discounts on noncovered services or
materials; prohibiting eye care providers from charging more to
enrollees for noncovered services than the normal and customary fee;
providing that plans may not provide for a nominal reimbursement in
order to claim that a service or material is covered; prohibiting plans
from falsely representing benefits provided to sell coverage or
communicate benefits to enrollees; prohibiting the requirement that eye
care providers be credentialed through a designated vision plan;
providing pay parity for optometrist and ophthalmologists; providing
that optometrist and ophthalmologist be held to the same credentialing
standards; prohibiting eye care providers from being required to accept
all plan and discount plans offered by plans in order to be on a panel
for the plan; prohibits the plans from changing the terms of an
agreement with an eye care provider without communication with and
agreement from the eye care provider; permitting eye care providers to
use any lab or supplier and notification of contract changes; creating
a private right of action for eye care providers; placing limits on charge
backs of administrative fees and other recoupments; providing that a
plan may not discriminate against a provider based on geographic
location of the eye care provider; and authorizing suits for injunctions
by persons aggrieved or by Insurance Commissioner and recovery of
monetary damages, costs and attorney’s fees.”

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4659, Authorizing local health departments
to bill health insurance plans for services; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 313), and there were—yeas 98, nays none, absent
and not voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Deem and Hornbuckle.
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So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4659) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4660, Relating to the information required to
be included in support of an application to the Public Service
Commission for a certificate of convenience and necessity for a water,
sewer and/or stormwater service project; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 314), and there were, including 2 paired —yeas
70, nays 27, absent and not voting 3, with the paired, nays, absent and
not voting being as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: Perdue Nay: J. Nelson

Nays: Boggs, Byrd, Campbell, Eldridge, Faircloth, Ferro,
Fleischauer, Fluharty, Hicks, Marcum, Miley, Moore, Morgan, Moye,
Perry, Phillips, Reynolds, Rodighiero, Rowe, Shaffer, Skinner, P.
Smith, Sponaugle, Trecost, Upson and P. White.

Absent and Not Voting: Deem, Hornbuckle and Householder.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4660) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.
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Com. Sub. for H. B. 4662, Permitting the Superintendent of the
State Police to collect $3 dollars from the sale of motor vehicle
inspection stickers; on third reading, coming up in regular order, with
the right to amend, was reported by the Clerk.

Delegate Thle moved to amend the bill on page one, by striking out
the sentence beginning on line seven and ending on line eleven.

And,

On page three, line ten, by striking out “$14” and inserting in lieu
thereof “$11”.

On the adoption of the amendment, the yeas and nays were
demanded, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll No.
315), and there were, including 2 paired, —yeas 16, nays 80, absent
and not voting 4, with the paired, yeas and absent and not voting being
as follows:

Pursuant to House Rule 43, the following pairing was filed and
announced by the Clerk:

Paired:
Yea: J. Nelson Nay: Butler

Yeas: Azinger, Caputo, Eldridge, Ferro, Hicks, Householder, Ihle,
Lane, Longstreth, Lynch, Marcum, McGeehan, Moore, Perdue and
Trecost.

Absent and Not Voting: Blair, Deem, Hornbuckle and Upson.

So, a majority of the members present and voting not having voted
in the affirmative, the amendment was rejected.

Having been engrossed, the bill was then read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 316), and there were—yeas 73, nays 22, absent
and not voting 5, with the nays and absent and not voting being as
follows:

Nays: Azinger, Butler, Cadle, Duke, Espinosa, Folk,Foster,
Gearheart, Hill, Householder, Howell, Ihle, Kelly, Kessinger, Lynch,
Marcum, McGeehan, Moffatt, Overington, Rodighiero, Sobonya and
Stansbury.

Absent and Not Voting: Blair, Deem, Hornbuckle, J. Nelson and
Upson.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4662) passed.

Delegate Cowles moved that the bill take effect July 1, 2016.

On this question, the yeas and nays were taken (Roll No. 317), and
there were—yeas 85, nays 10, absent and not voting 5, with the nays
and absent and not voting being as follows:

Nays: Azinger, Butler, Cadle, Duke, Hill, Ihle, Lynch, Marcum,
McGeehan and Stansbury. Absent and Not Voting: Blair, Deem,
Hornbuckle, J. Nelson and Upson.

So, two thirds of the members elected to the House of Delegates
having voted in the affirmative, the Speaker declared the bill (Com.
Sub. for H. B. 4662) takes effect July 1, 2016.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

Com. Sub. for H. B. 4673, Providing for a crime for the theft,
damage or release of deer from private game farms; on third reading,
coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 318), and there were—yeas 93, nays 2, absent
and not voting 5, with the nays and absent and not voting being as
follows:

Nays: Thle and McGeehan.

Absent and Not Voting: Blair, Deem, Hornbuckle, J. Nelson and
Upson.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (Com. Sub. for H. B.
4673) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4685, Relating to professional and occupational board
members; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 319), and there were—yeas 85, nays 10, absent
and not voting 5, with the nays and absent and not voting being as
follows:

Nays: Bates, Campbell, Ferro, Fluharty, Longstreth, Manchin,
Moye, Perry, Skinner and Stansbury. Absent and Not Voting: Blair,
Deem, Hornbuckle, J. Nelson and Upson.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4685) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4696, Creating the unlicensed practice review board; on third
reading, coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 320), and there were—yeas 52, nays 44, absent
and not voting 4, with the nays and absent and not voting being as
follows:

Nays: Bates, Blackwell, Blair, Boggs, Byrd, Campbell, Canterbury,
Caputo, Eldridge, Ferro, Fleischauer, Fluharty, Folk, Gearheart,
Guthrie, Hanshaw, Hartman, Hicks, Householder, Lane, Longstreth,
Lynch, Manchin, Marcum, McGeehan, Miley, Moore, Morgan, Moye,
E. Nelson, Perdue, Pethtel, Phillips, Pushkin, Reynolds, Rodighiero,
Shaffer, Skinner, Sponaugle, Summers, Upson,Wagner, Walters and P.
White.

Absent and Not Voting: Deem, Hornbuckle, J. Nelson and Perry.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4696) passed.

Ordered, That the Clerk of the House communicate to the Senate
the action of the House of Delegates and request concurrence therein.

H. B. 4726, Relating to coal mining generally; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 321), and there were—yeas 92, nays 4, absent
and not voting 4, with the nays and absent and not voting being as
follows:

Nays: Fleischauer, Pushkin, Shaffer and Skinner.
Absent and Not Voting: Deem, Hornbuckle, J. Nelson and Perry.

So, a majority of the members present and voting having voted in
the affirmative, the Speaker declared the bill (H. B. 4726) passed.

On motion of Delegate R. Smith, the title of the bill was amended
to read as follows:
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H. B. 4726 - “A Bill to repeal §22-3A-1, §22-3A-2, §22-3A-3,
§22-3A-4, §22-3A-5, §22-3A-6, §22-3A-7, §22-3A-8, §22-3A-9 and
§22-3A-10 of the Code of West Virginia, 1931, as amended; to amend
and reenact §16-4C-6¢ of said code; to amend and reenact §22-1-7 of
said code; to amend and reenact §22-3-2, §22-3-4, §22-3-13,
§22-3-13a, §22-3-22a, §22-3-30a of said code; to amend said code by
adding thereto six new sections, designated §22-3-34, §22-3-35,
§22-3-36, §22-3-37, §22-3-38 and §22-3-39; to amend and reenact
§22-11-6 of said code; to amend and reenact §22A-1-13, §22A-1-14,
§22A-1-15,§22A-1-19, §22A-1-20, §22A-1-31 and §22A-1-35 of said
code; to amend and reenact §22A-1A-2 of said code; to amend and
reenact §22A-2-3, §22A-2-8, §22A-2-14, §22A-2-20, §22A-2-25,
§22A-2-36, §22A-2-55, §22A-2-66 and §22A-2-77 of said code; to
amend and reenact §22A-7-7 of said code, all relating generally to coal
mining; making findings; eliminating the Department of
Environmental Protection Office of Explosives and Blasting and
consolidating the remaining duties and responsibilities related to
blasting to the Department of Environmental Protection Division of
Mining and Reclamation; adding blasting oversight; providing that the
Department of Environmental Protection to revise rules on hydrologic
protection and stormwater runoff analyses on mining operations and to
promulgate rules that conform with the federal regulations
requirements to minimize the disturbances to the prevailing hydrologic
balance at a mine site and in associated off-site areas; providing that
cumulative hydrologic impact assessment may be conducted; requiring
a statement of probable hydrologic consequences and to prevent
flooding; modifying certain findings, ventilation requirements, and
roof or rib requirements; requiring the Department of Environmental
Protection to follow deadlines for approving or denying applications
for site specific water quality criteria; providing that state mine rescue
teams may serve as backup mine rescue teams for mines in this state;
providing that the Board of Mine Health and Safety to have the
authority to propose rules for the use of diesel equipment in the state’s
mines; transferring certification authority to the Director of the Office
of Miners’ Health Safety and Training for mining emergency medical
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technicians; requiring the State Board of Appeals to allow evidence of
testing procedures and test results be introduced through notarized
affidavits from Medical Review Officers and testify if necessary;
providing for telephonic testimony under oath; providing that the
penalty for not reporting accidents in fifteen minutes to the Office of
Miners’ Health, Safety and Training be modified to ‘up to $100,000’;
providing that the Director of Office of Miners’ Health, Safety and
Training shall have the authority to modify assessed penalties and
penalties m