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@
Saturday, March 7, 2020

SIXTIETH DAY
[DELEGATE HANSHAW, MR. SPEAKER, IN THE CHAIR]

The House of Delegates was called to order by the Honorable
Roger Hanshaw, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Friday, March 6,
2020, being the first order of business.

Delegate Lovejoy asked unanimous consent that reading of the
Journal be dispensed with and it be approved as having been read,
which consent was not granted, objection being heard.

The Speaker then put the question, “Shall the reading of the
Journal be dispensed with?”

On this question, the yeas and nays were taken (Roll No. 699),
and there were—yeas 63, nays 35, absent and not voting 2, with
the nays and absent and not voting being as follows:

Nays: Angelucci, Barrett, Bates, Boggs, S. Brown, Byrd,
Campbell, Canestraro, Caputo, Diserio, Doyle, Estep-Burton,
Evans, Fleischauer, Fluharty, Hansen, Hicks, Hornbuckle,
Lavender-Bowe, Longstreth, Lovejoy, Miley, Miller, Pethtel,
Porterfield, Pushkin, Robinson, Rowe, Skaff, Sponaugle, C.
Thompson, R. Thompson, Walker, Williams and Zukoft.

Absent and Not Voting: Pyles and Queen.

So, a majority of the members present and voting having voted
in the affirmative, the Speaker declared the motion adopted.
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Reordering of the Calendar

Pursuant to the action of the Committee on Rules, Delegate
Summers announced that S. C. R. 4, on Unfinished Business,
Special Calendar, had been moved to the foot of all bills; and Com.
Sub. for S. B. 752, on third reading, Special Calendar, had been
transferred to the House Calendar.

Messages from the Executive

The following communications were laid before the House of
Delegates and reported by the Clerk:

Office of the Governor
1900 Kanawha Blvd., East
Charleston, WV 25305

March 6, 2020

Executive Message No. 2

The Honorable Roger Hanshaw, Speaker
West Virginia House of Delegates
State Capitol, Rm 228M, Charleston, WV 25305

Dear Mr. Speaker:

Pursuant to the provisions of section twenty, article one,
chapter five of the Code of West Virginia, I hereby certify that the
attached annual reports have been received in the Office of the
Governor:

Accountancy, West Virginia Board of; Annual Report for
June 30, 2018-June 30, 2019

Administration, West Virginia Department of; West
Virginia Public Land Corporation Annual Report:

Administration, West Virginia Department of; Shared
Services Section- Finance Division- Annual Report
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Administration, West Virginia Department of; Real Estate
Division 2019 Real Property and Lease Report

Administration, West Virginia Department of; State
Vehicle Fleet Annual Report for FY 2019

Aeronautics Commission, West Virginia Department of
Transportation; Aeronautics Commission Annual Report
September 1, 2018- June 30, 2019

Agricultural Land Protection Authority, West Virginia;
Conservation Easements Recorded in West Virginia by
County Farmland Protection Boards or other land trust
organizations

Architects, West Virginia Board of; Annual Report FY
2018 & FY 2019

Attorney General, State of West Virginia; Annual Report
2019

Attorney General, State of West Virginia; 2019 Annual
Report on the Activities of the Consumer Protection and
Antitrust Division

Auditor’s Office, West Virginia State; 2019 Annual Report

Board of Risk and Insurance Management, State of West
Virginia Department of Administration; 2019 Annual
Report

Bureau of Senior Services, State of West Virginia; FY
2019 Annual Report

Chiropractic Examiners, State of West Virginia Board of;
Biennium Report July 1, 2017-June 30, 2019

Coal Mine Health and Safety, State of West Virginia Board
of; 2019 Annual Report



2754

JOURNAL OF THE [March 7

Commercial Motor Vehicle Weight and Safety
Enforcement Advisory Committee; 2019 Annual Report

Consolidated Public Retirement Board’s, West Virginia;
2019, Annual Report on the Disability Retirement
Experience for the West Virginia Death, Disability, and
Retirement Fund (Plan A) and the West Virginia State
Police Retirement System (Plan B)

Consumer Advocate Offices of the WV Insurance
Commissioner, West Virginia Office of; Annual Report

Consumer Advocate Division, State of West Virginia
(Public Service Commission); 2019 Annual Report

Counseling, West Virginia Board of; 2017-2019 Annual
Report

Department of Health and Human Resources, State of West
Virginia; Office of the Inspector General Olmstead Office
Plan “Building Inclusive Communities: Keeping the
Promise” Annual Report for State Fiscal Year 2019

Development Office, West Virginia; West Virginia Office
of Energy Annual Report

Development Office, West Virginia; FY20 Tax Increment
Financing Annual Report

Health and Human Resources, State of West Virginia
Department of; Critical Incident Annual Report

Health and Human Resources, State of West Virginia
Department of; Sanctions Relating to TANF

Health and Human Resources, State of West Virginia
Department of; 2019 WV Chip Annual Report

Education, West Virginia Department and Board of; Fall
Listening Tour Final Report December 2019



2020]

HOUSE OF DELEGATES 2755

Environmental Protection, West Virginia Department of;
Report for Special Reclamation Fund and the Special
Reclamation Water Trust Fund

Equal Employment Opportunity Office, West Virginia;
2018 Annual Report

Equal Employment Opportunity Office, West Virginia;
2019 Annual Report

Fire Commission, West Virginia State; FY 2019 Annual
Report

Forward, West Virginia, 2018 Annual Report

Greater Kanawha Valley Foundation, The; 2018 Annual
Report

Infrastructure and Jobs Development Council, West
Virginia; Annual Report

Insurance Commissioner, West Virginia Office of the;
Annual Report for the Calendar Year 2018

Insurance Commissioner, State of West Virginia Offices;
Annual Report Office of the Consumer Advocate at the
WYV Insurance Commission for Calendar Year 2018

Insurance Commissioner, State of West Virginia Offices;
2019 Annual Medical Malpractice Report

Regional Intergovernmental Council, Boone Clay
Kanawha Putnam; 2018 Annual Report

Interstate Insurance Product Regulation Commission
(Insurance Compact); 2018 Annual Report

Interstate Commission on the Potomac Basin; Seventy-
Eighth Financial Statements and Independent Auditor’s
Report for the Year Ended September 30, 2018
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Judicial Compensation Commission, West Virginia; 2019
Report

Justice and Community Services, West Virginia Division
of; Juvenile Justice Subcommittee September 1, 2017-
August 31, 2018 Annual Report

Justice and Community Services, West Virginia Division
of, Law Enforcement Professional Standards (LEPS)
Subcommittee/ Program July 1, 2018- June 30, 2019
Annual Report

Justice and Community Services, West Virginia Division
of; Sexual Assault Forensic Examination (Safe)
Commission September 1, 2018-August 31, 2019 Annual
Report

Justice and Community Services, West Virginia Division
of; West Virginia Community Corrections Act July 1,
2018-June 30, 2019 Annual Report

Labor, West Virginia Division of; FY 2019 Jobs Act
Annual Report

Legislative Claims Commission, West Virginia; Reports of
the Legislative Claims Commission for November 2019

Legislative Claims Commission, West Virginia;
Supplemental Reports of the Legislative Claims
Commission

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending January 31, 2019

Lottery, West Virginia; Monthly Report on Lottery
Operations Month Ending February 28, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending March 31, 2019
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Lottery, West Virginia State; Monthly Report on Lottery
Operations. Month Ending April 30,.2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending May 31, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending June 30, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending July 31, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending August 31, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending September 30, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending October 31, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending November 30, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending December 31, 2019

Lottery, West Virginia State; Monthly Report on Lottery
Operations Month Ending January 31, 2020

Medicaid and Chip Payment and Access Commission;
June 2019 Report

Medical Imaging and Radiation Therapy Technology
Board of Examiners, West Virginia; FY 2019 Annual
Report

Medicine, West Virginia Board of; Annual Report for the
Biennium of July 1, 2016- June 30, 2018
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Military Affairs and Public Safety, West Virginia
Department of; Executive Summary and Report

Miners1 Health, Safety and Training, West Virginia Office
of; 2018 Statistical Report and Directory of Mines
(Department of Commerce)

Municipal Bond Commission, West Virginia; Annual
Summary of Receipts and Disbursements July 1, 2018-
June 30, 2019

National Guard, West Virginia; Annual Report 2019

Natural Resources, West Virginia Division of; 2018-2019
Annual Report

Occupational Therapy, West Virginia Board of; Annual
Report for Fiscal Year 2018-2019

Osteopathic Medicine, West Virginia School of; 2018-
2019 Annual Report

Board of Pharmacy, West Virginia; West Virginia
Controlled Substances Monitoring Program to the
Legislative Oversight Commission on Health and Human
Resources Accountability

Public Defender Services, West Virginia; Annual Report,
Fiscal Year 2018

Public Employees Grievance Board; 2019 Annual Report

Psychologists, State of West Virginia Board of Examiners
of; Annual Report for Fiscal Year 2018-2019

Board of Sanitarians, West Virginia State; 2018 Annual
Report

Tax Department, West Virginia State; Manufacturing
Property Tax Adjustment Credit Report
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Tax Department, West Virginia State; 2019 Tax Year

Tax Department, West Virginia State; Fifty-Third Biennial
Report of the Tax Commissioner

Tax Department, West Virginia State; Report on
Adjustments to the Allocated State Aid Share to Schools

Tax Department, West Virginia State; Calculation of
Regular School Levy Rates for Tax Year 2020 and the
Effects on Projected County School Revenues. ~ Treasury
Investments, West Virginia Board of; Audited Financial
Statements with other Financial Information Year ended
June 30, 2019

Treasury Investments, West Virginia Board of}
Comprehensive Annual Financial Report Fiscal Year
Ended June 30, 2019

Veterinary Medicine, West Virginia Board of; Biennium
Report 2018 and 2019

Water Development Authority, West Virginia; Fiscal Year
2019 Annual Report

Sincerely,

Jim Justice,
Governor.

State of West Virginia
Office of the Governor
1900 Kanawha Blvd., East
Charleston, WV 25305

March 6, 2020

Executive Message No. 3
2020 Regular Session



2760 JOURNAL OF THE [March 7

The Honorable Roger Hanshaw

Speaker, West Virginia House of Delegates
State Capitol, Rm 228M

Charleston, WV 25305

Dear Mr. Speaker:

In accordance with the provisions of section 11, article 7 of the
Constitution of the State of West Virginia, and section 16, articlel,
chapter 5 of the Code of West Virginia, I hereby report that I
granted no pardons or reprieves, nor commuted punishment to any
person, nor remitted any fines or penalties, during the period of
March 7, 2019 through March 6, 2020.

Very truly yours,

Jim Justice,
Governor.

State of West Virginia
Office of the Governor
1900 Kanawha Blvd., East

Charleston, WV 25305
March 6, 2020

The Honorable Mitch Carmichael
President of the Senate

State Capitol, Building I, Room 229-M
Charleston, West Virginia 25305

The Honorable Roger Hanshaw
Speaker of the House of Delegates
State Capitol, Building I, Room 228-M

Dear President Carmichael and Speaker Hanshaw:
After submission of my recommended FY 2021 Executive

Budget on January 8, 2020, there have been a few areas that require
adjustments.
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Therefore, pursuant to Section 51, Article VI of the
Constitution of the State of West Virginia, I submit revisions to the
FY 2021 Budget Bill for the TITLE II - APPROPRIATIONS as
attached:

Section 1. Appropriations from general revenue.

Department of Commerce
West Virginia Tourism Olffice, Fund 0246, Fiscal Year 2021, Org
0304
(To correct drafting error.)
* Replace the phrase at the end of the first paragraph that reads
“... are hereby reappropriated for expenditure during the
fiscal year 20201.” with “... are hereby reappropriated for
expenditure during the fiscal year 2021.”

Department of Education
State Board of Education - State Department of Education, Fund
0313, Fiscal Year 2021, Org 0402
(To adjust the Teachers’ Retirement Savings Realized
appropriation based on the actuarial requirement from the
West Virginia Consolidated Public Retirement Board.)
* Decrease “Teachers’ Retirement Savings Realized”
Appropriation 09500 by $9,115,000.

State Board of Education - State Aid to Schools, Fund 0317, Fiscal
Year 2021, Org 0402
(To adjust School Aid Formula based on final local share
numbers.) (subject to revision)
* Increase “Improved Instructional Programs™ Appropriation
15600 by$ 105,056.
* Increase “21 st Century Strategic Technology Leaming
Growth” Appropriation 93600 by ~ $210,11 3.
* Increase “Teacher and Leader Induction” Appropriation
93601 by $210,113
* Decrease “Less Local Share” line by ($1,050,567) from
($475,033,135) to ($476,083,702).
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(To adjust the State Aid Formula Teachers’ Retirement System
appropriations based on the actuarial requirement from the
West Virginia Consolidated Public Retirement Board.)

* Decrease “Teachers’ Retirement System” Appropriation
01900 by $9;775,000.

* Decrease “Retirement Systems - Unfunded Liability”
Appropriation 77500 by $14,670,000.

Department of Health and Human Resources
Division of Health - Central Office, Fund 0407, Fiscal Year 2021,
Org 0506
(To add reappropriation language.)
* Add an “(R)” to indicate reappropriation on the line item
“Office of Medical Cannabis”.
* Insert. into the reappropriation language after Statewide EMS
Program Support (fund 0407, appropriation 38300), “...
Office of Medical Cannabis (fund 0407, appropriation
42001),.. «

Division of Human Services, Fund 0403, Fiscal Year 2021, Org
0511
(To adjust Child Protective Services staffing improvement due
to appropriation request error.)
» Decrease “Current Expenses” Appropriation 13000 by $
1,158,301
* Increase ‘“Personal Services and Employee Benefits”
Appropriation 00100 by $1,158,301.
(To maintain for Adult Protective Services staffing levels.)
* Increase ‘“Personal Services and Employee Benefits”
Appropriation 00100 by $268,592.

Department of Military Affairs and Public Safety
Department of Military Affairs and Public Safety - Office of the
Secretary, Fund 0430, Fiscal Year 2021, Org 0601
(To provide funding for the Narcotics Intelligence Unit.)
* Increase “Fusion Center” Appropriation 46900 by
$1,900,000.
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Adjutant General - State Militia, Fund 043 3, Fiscal Year 2021,.
Org 0603

(To adjust transfer language.)

* Remove “and the secretary of Military Affairs and Public Safety”
from the second paragraph under item number 63 to read, “From
the above appropriations an amount approved by the Adjutant
General may be transferred to the State Armory Board for
operation and maintenance of National Guard Armories.”

West Virginia State Police, Fund 0453, Fiscal Year 2021, Org
0612
(To adjust the Trooper Retirement’ Fund appropriation based
on the actuarial requirement from the West Virginia
Consolidated Public Retirement Board.)
* Decrease “Retirement Systems - Unfunded Liability”
Appropriation 77500 by $372,000.

Division of Justice and Community Services, Fund 0546, Fiscal
Year 2021, Org 0623
(To separate the Justice Reinvestment Initiative program from
the Community Corrections Appropriation.)
* Decrease “Community Corrections” Appropriation 56100 by
$2,332,101.
* Add “Justice Reinvestment Initiative” Appropriation 89501
for $2,332,101.
(To correct appropriation name in reappropriation language.)
* Revise Law Enforcement Professional Standards - Surplus
(fund 0546, appropriation 83899) to”... Law Enforcement
Training- Surplus (fund 0546, appropriation 83899)...

Department of Transportation
Aeronautics Commission, Fund 0582, Fiscal Year 2021, Org 0807
(To fully fund the Aeronautics staft.)
* Increase “Personal Services and Employee Benefits”
Appropriation 00100 by $45,000.

Section 3. Appropriations from other funds.
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Executive
Treasurer’s Office College Prepaid Tuition an(i Savings Program
Administrative Account, Fund 1301, Fiscal Year 2021, Org 1300
(To increase spending authority to meeting operating needs.)
* Increase “Current Expenses” Appropriation 13000 by
$278,000.

Department of Administration
Department of Administration - Office of the Secretary- Employee
Pension and Health Care Benefit Fund, Fund 2044, Fiscal Year
2021, Org 0201
(To adjust spending authority to match the Teachers’
Retirement Realized Savings.)
* Decrease “Current Expenses” Appropriation 13000 by
$9,115,000.

Department of Commerce
West Virginia Development Office - Department of Commerce -
Marketing and Communications Operating Fund, Fund 3002,
Fiscal Year 2021, Org 0307
(To reimburse general revenue for classified exempt positions.)
* Increase ‘“Personal Services and Employee Benefits”
Appropriation 00100 by $131,682.
* Decrease “Current Expenses” Appropriation 13000 by
$131,682.

Division of Labor - West Virginia Jobs Act Fund, Fund 3176,
Fiscal Year 2021, Org 0308
(Add spending authority for the Jobs Act created through HB
205, passed October 17, 2017, before fund 3186.)
158a — Division-of Labor
West Virginia Jobs Act Fund
(WV Code Chapter 21)

Fund 3176 FY 2021 Org 0308

1 Current EXpenses ........ccocceveveeennnne. 13000 $ 75,000
2 Equipment........cccoceevivereenreenenne. 07000 25,000

3 Total..oooiiiiieceee $ 100,000
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Division of Labor- Weights and Measures Fund, Fund 3196, Fiscal
Year 2021, Org 0308
(To realign spending authority to more accurately reflect
anticipated revenues.)
* Decrease/eliminate “Personal Services and Employee
Benefits” Appropriation 00100 by $1,500,000.
* Decrease/eliminate “BRIM Premium” Appropriation 91300

by $8,500

* Decrease “Current Expenses” Appropriation 13000 by
$127,000

* Decrease “Repairs and Alterations” Appropriation 06400 by
$18,000.

* Decrease “Equipment’” Appropriation 07000 by $5,000
* Add “Unclassified” Appropriation 09900 for $1,200.

Division of Miners’ Health, Safety and Training - Special Health,
Safety and Training Fund, Fund 3355, Fiscal Year 2021, Org 0314
(To increase spending authority to allow purchase of a
building.)
* Increase “Buildings” Appropriation 25800 by $2,000,000.

Department of Commerce - Office of the Secretary- Broadband
Enhancement Fund, Fund 3013, Fiscal Year 2021, Org 0327
(To realign spending authority to add two new positions for
Broadband work.)
* Add “Personal Services and Employee Benefits”
Appropriation 00100 for $131,682.
* Decrease “Current Expenses” Appropriation 13000 by
$131,682.

Department of Education
State Board of Education — School Construction Fund, Fund

3952, Fiscal Year 2021, Org 0404
(To clarify fund name.) State Board of Education

School Building Authority

School Construction Fund
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(WV Code Chapters 18 and 18a)
Fund 3952 FY 2021 Org 0404

Department of Health and Human Resources
Division of Health- West Virginia Birth-to-Three Fund, Fund
5214, Fiscal Year 2021, Org 0506
(To increase spending authority due to increased costs.)
* Increase “Current Expenses” Appropriation 13000 by
$2,080,851.

Department of Military Affairs and Public Safety
State Armory Board- General Armory Fund, Fund 6057, Fiscal
Year 2021, Org 0603
(To adjust spending authority to meet anticipated
expenditures.)
* Decrease “Buildings” Appropriation 25800 by $250,000.
* Increase “Other Assets” Appropriation 69000 by $250,000.

Division of Administrative Services - Second Chance Driver’s

License Program Account, Fund 6810, Fiscal Year 2021, Org 0623

(To increase spending authority to properly administer
program.)

* Increase “Current Expenses” Appropriation 13000 by
$100,000.

Department of Transportation
Division of Highways-A. James Manchin Fund, Fund 8319, Fiscal
Year 2021, Org 0803
(To increase spending authority due to. increased costs for
waste tire removal.)
* Increase “Current Expenses” Appropriation 13000 by
$850,000.

State Rail Authority- West Virginia Commuter Rail Access Fund,
Fund 8402, Fiscal Year 2021, Org 0804 (Add spending authority
with fund and item of appropriation appearing before ‘‘Department
of Veterans’ Assistance” for transfer of General Revenue.)
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266a - State Rail Authority
West Virginia Commuter Rail Access Fund
(WYV Code Chapter 29)
Fund 8402 FY 2021 Org 0804

1 Current EXpenses .........ccccceevvenneenen. 13000 $ 2,800,000

Miscellaneous Boards and Commissions
Board of Barbers and Cosmetologists - Barbers and Beauticians
Special Fund, Fund 5425, Fiscal Year 2021, Org 0505
To adjust spending authority to meet anticipated expenditures.)
* Decrease “Current Expenses” Appropriation 13000 by $5,000
* Add “Repairs and Alterations” Appropriation 06400 for
$5,000.

Public Service Commission - Consumer Advocate Fund, Fund
8627, Fiscal Year 2021, Org 0926
(To adjust spending authority for increased expenses and a new
position due to federal legislation.)
* Increase “Personal Services and Employee Benefits”
Appropriation 00100 by $104,000.
* Increase “Current Expenses” Appropriation 13000 by $1
10,000.

Section 4. Appropriations from lottery net profits.

Department of Education
State Department of Education - School Building Authority - Debt
Service Fund, Fund 3963, Fiscal Year 2021, Org 0404
(To bring: School Building Authority Lottery bond debt
service into compliance with bond indentures.)
* Add the following directive language below the items of
appropriation as follows:
“The above appropriation for Directed Transfer (fund
3963, appropriation 70000) may be transferred to the
Department of Education, State Board of Education,
School Building Authority, School Construction Fund,
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fund 3952, organization 0404 to be used for school
construction and maintenance projects.”

Section 5. Appropriations from state excess lottery revenue.

State Department of Education -School Building Authority, Fund
3514, Fiscal Year 2021, Org 0404

(To bring School Building Authority Excess Lottery bond debt
service into compliance with bond indentures.)

* Decrease “Debt Service - Total” Appropriation 31000 by
$100.

* Add “Direct Transfer” Appropriation 70000 for $100.

* Add Total line for the fund.

* Add the following directive language below the items of
appropriation as follows:

“The School Building Authority shall have the authority to
transfer between the above appropriations in accordance
with W.Va. Code §29-22-18a.

The above appropriation for Directed Transfer (fund 3514,
appropriation 70000) may be transferred to the Department
of Education, State Board of Education, School Building
Authority, School Construction Fund, fund 3952,
organization 0404 to be used for school construction and
maintenance projects.”

Section 6. Appropriations of federal funds.

Department of Commerce
West Virginia Development Qffice, Fund 8705, Fiscal Year 2021,
Org 0307
(To increase federal spending authority for the Apprenticeship
Grant federal positions.)
* Increase ‘“Personal Services and Employee Benefits”
Appropriation 00100 by $250,000.

Division of Natural Resources, Fund 8707, Fiscal Year 2021, Org
0310
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(To increase federal spending authority to enable expenditure
of funds from federal grant and cooperative agreement
programs.)

* Increase “Personal Services and Employee Benefits”
Appropriation 00100 by $1,826,933.

Department of Education
State Board of Education - Vocational Division, Fund 8714, Fiscal
Year 2021, Org 0402
(To increase federal spending authority due to gradually
increasing federal appropriations.)
* Increase “Current Expenses” Appropriation 13000 by
$1,000,000.

State Board of Education - Aid for Exceptional Children, Fund
8715, Fiscal Year 2021, Org 0402
(To increase federal spending authority due to gradually
increasing federal appropriations.)
* Increase “Current Expenses” Appropriation 13000 by
$10,000,000.

Department of Military Affairs and Public Safety
Adjutant General-State Militia, Fund 8726, Fiscal Year 2021, Org
0603
(To. adjust federal spending authority to hire additional staff
for Mountaineer ChalleNGe Academy.)
* Decrease “Military Authority” Appropriation 74800 by
$2,221,320.
* Increase “Mountaineer ChalleNGe Academy” Appropriation
70900 by $2,221,320.

Adjutant General - West Virginia National Guard Counterdrug
Forfeiture Fund, Fund 8785, Fiscal Year 2021, Org 0603
(To adjust federal spending authority to have flexibility to use
federal funds.)
* Decrease “Current Expenses” Appropriation 13000 by
$150,000.
* Add “Repairs and Alterations” Appropriation 06400 for
$50,000
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* Decrease “Equipment” Appropriation 07000 by $150,000.
* Add “Buildings” Appropriation 25 800 for $100,000

*» Add “Other Assets” Appropriation 69000 for $100,000.

* Add “Land” Appropriation 73000 for $50,000.

Division of Administrative Services, Fund 8803, Fiscal Year 2021,
Org 0623

(To correct a drafting error.).

* Decrease “Unclassified” Appropriation 09900 by

$25,356,788.

* Increase “Current Expenses” Appropriation 13000 by
$25,380,223.

* Decrease “Repairs and Alterations” Appropriation 06400 by
$23,435.

Department of Transportation
Division of Motor Vehicles, Fund 8787, Fiscal Year 2021, Org
0802
(To adjust federal spending authority to allow the across-the-
board increase provided in July 2019 to be charged to
federal funding.)
* Increase ‘“Personal Services and Employee Benefits”
Appropriation 00100 by $50,000.
* Decrease “Current Expenses” Appropriation 13000 by
$50,000.

Aeronautics Commission, Fund 8831, Fiscal Year 2021, Org 0807
(Add federal spending authority for an Aviation Impact Study
awarded from Federal Aviation Administration with fund
and items of appropriation appearing before “Department

of Veterans’ Assistance”.)

364a - Aeronautics Commission
(WV Code Chapter 29)
Fund 8831 FY 2021 Org 0807

1 Current EXpenses ........cccceeevevveneenens 13000 $ 400,000
2 Other ASSEtS.....ccceeveeveereereereereereane, 69000 $ 100
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3 TOtAl oo $ 400,100

Miscellaneous Boards and Commissions
Public Service Commission - Motor Carrier Division, Fund 8743,
Fiscal Year 2021, Org 0926
(To increase federal spending authority for installation of
Smart Roadside Inspection System and purchase of
License Plate Readers through a grant.)
* Increase “Equipment” Appropriation 07000 by $934,500.

Section 7. Appropriations from federal block grants.

Department of Health and Human Resources
Division of Human Services - - Energy Assistance, Fund 8755,
Fiscal Year 2021, Org 0511
(To increase spending authority for complete spending of
federal grant.)
* Increase “Current Expenses” Appropriation 13000 by
$5,000,000.

Section 9. Appropriations from lottery net profits surplus
accrued.

To correct drafting error in sequential fund item numbering,
renumber budget bill items to include item number 382.

Other Items for Consideration:

Since introduction of the FY 2021 Budget Bill and subsequent
passage of the Senate Committee Substitute and Bouse
Committee Substitute for the budget bill, please consider
the following;:

Public Defender Services, Fund 0226, Fiscal Year 2021, Org 0221
(To adjust funding for the hiring of two attorneys for the
Habeas  Corpus Division implemented through
supplemental Senate Bill 571 which completed
legislation.) -
* Increase “Personal Services and Employee Benefits”
Appropriation 13000 by $188,402.
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* Decrease “Appointed Counsel Fees” Appropriation 78800 by
$188,402.

Department of Transportation, State Rail Authority, Fund 0506,
Fiscal Year 2021, Org 0804

As introduced, my budget included $2.8 million in the General
Revenue Fund, State Rail Authority to be transferred to the
Commuter Rail Access Fund. I would ask that you
reconsider your position and restore my requested
recommendation by:

* Increasing “Current Expenses” Appropriation 13000 by
$1,800,000 to $3,087,707 as per my original
recommendation.

 Updating the directive language to indicate $2,800,00 be
transferred.

Another item for consideration, as Senate Bill 586 has
completed Legislative action and in order to account for the
changes resulting from the passage of the bill for inclusion
in the FY 2021 Budget Bill, please consider the following:

(To more accurately account for the Adjutant General, General
Revenue funds.)

* Add a “Miscellaneous Boards and Commissions” to Section
1, “Appropriations from General Revenue”, immediately
following the item for West Virginia State University,
Fund 0373, Fiscal Year 2021, Org 0490 and before the total
of TITLE II, Section 1 - General Revenue.

* Following the addition of the section above, move in its
entirety Adjutant General - State Militia, Fund 0433, Org
0603 and Adjutant General - Military Fund, Fund 0605,
Org 0603 from under Military Affairs and Public Safety to
Miscellaneous Board and Commissions.

(To more accurately account for the Adjutant General, Special
Revenue funds..)

* In Section 3 “Appropriations from Other Funds”,
“Miscellaneous Boards and Commissions”, immediately
following the item for Hospital Finance Authority -
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Hospital Finance Authority Fund, Fund 5475, Fiscal Year
2021, Org 0509 move in its entirety State Armory Board

General Amory Fund, Fund 6057, Org 0603 from under
Military Affairs and Public Safety to Miscellaneous Boards
and Commissions.

(To more accurately account for the Adjutant General, Federal
Revenue funds.)

* In Section 6 “Appropriations of Federal Funds”.
“Miscellaneous Boards and Commissions”, as the first item
under Miscellaneous Boards and Commissions, move in its
entirety Adjutant General - State Militia, Fund 8726, Org
0603 and Adjutant General - West Virginia National Guard
Counterdrug Forfeiture Fund. Fund 8785, Org 0603 from
under Military Affairs and Public Safety to Miscellaneous
Boards and Commissions.

Thank you for your prompt attention of this matter. Your
cooperation is always appreciated. Should you have any questions
or require additional information, please call me at any time.

Sincerely,

Jim Justice,
Governor.

Messages from the Senate

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had refused
to concur in the amendment of the House of Delegates to the Senate
amendment and requested the House to recede from its amendment
to

Com. Sub. for H. B. 4083, Requiring the West Virginia
Parkways Authority to accept the use of credit and debit cards for
paying tolls.
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On motion of Delegate Summers, the House of Delegates
refused to recede from its amendment and requested the Senate to
agree to the appointment of a Committee of Conference of three
from each house on the disagreeing votes of the two houses.

Whereupon,

The Speaker appointed as conferees on the part of the House of
Delegates the following:

Delegates D. Jeffries, Hanna and Staggers.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4388, Limiting the Alcohol Beverage
Control Commissioner’s authority to restrict advertising.

Delegate Summers moved that the House of Delegates refuse
to concur in the following amendment of the bill by the Senate, and
requested the Senate to recede therefrom:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 16. NONINTOXICATING BEER.

§11-16-2. Declaration of legislative findings, policy and intent;
construction.

It is hereby found by the Legislature and declared to be the
policy of this state that it is in the public interest to regulate and
control the manufacture, sale, distribution, transportation, storage,
and consumption of the beverages regulated by this article within
this state and that, therefore, the provisions of this article are a
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necessary, proper, and valid exercise of the police powers of this
state and are intended for the protection of the public safety,
welfare, health, peace and morals and are further intended to
eliminate, or to minimize to the extent practicable, the evils
attendant to the wunregulated, unlicensed, and unlawful
manufacture, sale, distribution, transportation, storage, and
consumption of such beverages and are further intended to promote
temperance in the use and consumption thereof. In order to further
these ends, the provisions of this article and of the rules and
regulations promulgated pursuant thereto, shall be construed so
that the accomplishment of these stated purposes may be
effectuated.

§11-16-18. Unlawful acts of licensees; criminal penalties.
(a) It is unlawful:

(1) For any licensee, his, her, its, or their servants, agents, or
employees to sell, give, or dispense, or any individual to drink or
consume, in or on any licensed premises or in any rooms directly
connected, nonintoxicating beer or cooler on weekdays between
the hours of 2:00 a.m. and 7:00 a.m., or between the hours of 2:00
am. and 10:00 am., or a Class A retail dealer to sell
nonintoxicating beer for on-premises consumption only between
the hours of 2:00 a.m. and 1:00 p.m. in any county upon approval
as provided for in §7-1-3ss of this code, on any Sunday, except in
private clubs licensed under the provisions of §60-7-1 et seq. of
this code, where the hours shall conform with the hours of sale of
alcoholic liquors;

(2) For any licensee, his, her, its, or their servants, agents, or
employees to sell, furnish, or give any nonintoxicating beer, as
defined in this article, to any person visibly or noticeably
intoxicated or to any person known to be insane or known to be a
habitual drunkard;

(3) For any licensee, his, her, its, or their servants, agents, or
employees to sell, furnish, or give any nonintoxicating beer as
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defined in this article to any person who is less than 21 years of
age;

(4) For any distributor to sell or offer to sell, or any retailer to
purchase or receive, any nonintoxicating beer as defined in this
article, except for cash and a right of action shall not exist to collect
any claims for credit extended contrary to the provisions of this
subdivision. Nothing herein contained in this section prohibits a
licensee from crediting to a purchaser the actual price charged for
packages or containers returned by the original purchaser as a
credit on any sale, or from refunding to any purchaser the amount
paid or deposited for the containers when title is retained by the
vendor: Provided, That a distributor may accept an electronic
transfer of funds if the transfer of funds is initiated by an
irrevocable payment order on the invoiced amount for the
nonintoxicating beer. The cost of the electronic fund transfer shall
be borne by the retailer and the distributor shall initiate the transfer
no later than noon of one business day after the delivery;

€6} (5) For any brewer or distributor to give, furnish, rent, or
sell any equipment, fixtures, signs, supplies, or services directly or
indirectly or through a subsidiary or affiliate to any licensee
engaged in selling products of the brewing industry at retail or to
offer any prize, premium, gift, or other similar inducement, except
advertising matter, including indoor electronic or mechanical

signs, of nominal value up to $50.00 as authorized by the
commissioner, to either trade or consumer buyers: Provided, That
a distributor may offer, for sale or rent, tanks of carbonic gas.
Provided however, that, in the interest of public health and safety,
a_distributor may, independently or through a subsidiary or
affiliate, furnish, sell, install, or maintain draught line equipment,
supplies, and cleaning services to a licensed retailer so long as the
furnishing or sale of draught line services are not provided at a
price less than their fair market value. For the purposes of this
section, ‘equipment, supplies, and cleaning services’ means
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glassware, standards, faucets, cold plates, rods, vents, taps, tap
standards, hoses, washers, couplings, gas gauges, vent tongues,
shanks, check valves, and carbon dioxide (or other gasses used to
dispense nonintoxicating beer), ice, and services related to the
installation and maintenance thereof. Nothing contained in this
section prohibits a brewer from sponsoring any professional or
amateur athletic event or from providing prizes or awards for
participants and winners in any events. +Provided—-howeverThat

&) (6) For any brewer or distributor to sponsor any
professional or amateur athletic event or provide prizes or awards
for participants and winners when a majority of the athletes
participating in the event are minors, unless specifically authorized
by the commissioner;

) (7) For any retail licensee to sell or dispense
nonintoxicating beer through draught lines where the draught lines
have not been cleaned at least every two weeks in accordance with
rules promulgated by the commissioner, and where written records
of all cleanings are not maintained and available for inspection;

A (8) For any licensee to permit in his or her premises any
lewd, immoral, or improper entertainment, conduct, or practice;

€8} (9) For any licensee except the holder of a license to operate
a private club issued under the provisions of §60-7-1 et seq. of this
code or a holder of a license or a private wine restaurant issued
under the provisions of §60-8-1 et seq. of this code to possess a
federal license, tax receipt, or other permit entitling, authorizing,
or allowing the licensee to sell liquor or alcoholic drinks other than
nonintoxicating beer;

) (10) For any licensee to obstruct the view of the interior of
his or her premises by enclosure, lattice, drapes, or any means
which would prevent plain view of the patrons occupying the
premises. The interior of all licensed premises shall be adequately
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lighted at all times: Provided, That provisions of this subdivision
do not apply to the premises of a Class B retailer, the premises of
a private club licensed under the provisions of §60-7-1 et seq. of
this code, or the premises of a private wine restaurant licensed
under the provisions of §60-8-1 ef seq. of this code;

&6) (11) For any licensee to manufacture, import, sell, trade,
barter, possess, or acquiesce in the sale, possession, or
consumption of any alcoholic liquors on the premises covered by a
license or on premises directly or indirectly used in connection with
it: Provided, That the prohibition contained in this subdivision with
respect to the selling or possessing or to the acquiescence in the
sale, possession, or consumption of alcoholic liquors is not
applicable with respect to the holder of a license to operate a private
club issued under the provisions of §60-7-1 ef seq. of this code nor
shall the prohibition be applicable to a private wine restaurant
licensed under the provisions of §60-8-1 et seq. of this code insofar
as the private wine restaurant is authorized to serve wine;

&b (12) For any retail licensee to sell or dispense
nonintoxicating beer, as defined in this article, purchased, or
acquired from any source other than a distributor, brewer, or
manufacturer licensed under the laws of this state;

&2y (13) For any licensee to permit loud, boisterous, or
disorderly conduct of any kind upon his or her premises or to
permit the use of loud musical instruments if either or any of the
same may disturb the peace and quietude of the community where
the business is located: Provided, That a licensee may have speaker
systems for outside broadcasting as long as the noise levels do not
create a public nuisance or violate local noise ordinances;

&3 (14) For any person whose license has been revoked, as
provided in this article, to obtain employment with any retailer
within the period of one year from the date of the revocation, or for
any retailer to knowingly employ that person within the specified
time;
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4 (15) For any distributor to sell, possess for sale, transport,
or distribute nonintoxicating beer except in the original container;

&5) (16) For any licensee to knowingly permit any act to be
done upon the licensed premises, the commission of which
constitutes a crime under the laws of this state;

&6y (17) For any Class B retailer to permit the consumption of
nonintoxicating beer upon his or her licensed premises;

&5 (18) For any Class A licensee, his, her, its, or their
servants, agents, or employees, or for any licensee by or through
any servants, agents, or employees, to allow, suffer, or permit any
person less than 18 years of age to loiter in or upon any licensed
premises; except, however, that the provisions of this subdivision
do not apply where a person under the age of 18 years is in or upon
the premises in the immediate company of his or her parent or
parents, or where and while a person under the age of 18 years is
in or upon the premises for the purpose of and actually making a
lawful purchase of any items or commodities sold, or for the
purchase of and actually receiving any lawful service rendered in
the licensed premises, including the consumption of any item of
food, drink, or soft drink lawfully prepared and served or sold for
consumption on the premises;

8y (19) For any distributor to sell, offer for sale, distribute, or
deliver any nonintoxicating beer outside the territory assigned to
any distributor by the brewer or manufacturer of nonintoxicating
beer or to sell, offer for sale, distribute, or deliver nonintoxicating
beer to any retailer whose principal place of business or licensed
premises is within the assigned territory of another distributor of
the nonintoxicating beer: Provided, That nothing in this section is
considered to prohibit sales of convenience between distributors
licensed in this state where one distributor sells, transfers, or
delivers to another distributor a particular brand or brands for sale
at wholesale; and

9 (20) For any licensee or any agent, servant, or employee
of any licensee to knowingly violate any rule lawfully promulgated
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by the commissioner in accordance with the provisions of chapter
29A of this code.

(b) Any person who violates any provision of this article,
including, but not limited to, any provision of this section, or any
rule, or order lawfully promulgated by the commissioner, or who
makes any false statement concerning any material fact in
submitting an application for a license or for a renewal of a license
or in any hearing concerning the revocation of a license, or who
commits any of the acts in this section declared to be unlawful is
guilty of a misdemeanor and, upon conviction thereof, shall be
punished for each offense by a fine of not less than $25, nor more
than $500, or confined in the county or regional jail for not less
than 30 days nor more than six months, or by both fine and
confinement. Magistrates have concurrent jurisdiction with the
circuit court and any other courts having criminal jurisdiction in
their county for the trial of all misdemeanors arising under this
article.

(c) (1) A Class B licensee that:

(A) Has installed a transaction scan device on its licensed
premises; and

(B) Can demonstrate that it requires each employee, servant, or
agent to verify the age of any individual to whom nonintoxicating
beer is sold, furnished, or given away by the use of the transaction
device may not be subject to: (i) Any criminal penalties
whatsoever, including those set forth in subsection (b) of this
section; (ii) any administrative penalties from the commissioner; or
(ii1) any civil liability whatsoever for the improper sale, furnishing,
or giving away of nonintoxicating beer to an individual who is less
than 21 years of age by one of his or her employees, servants, or
agents. Any agent, servant, or employee who has improperly sold,
furnished, or given away nonintoxicating beer to an individual less
than 21 years of age is subject to the criminal penalties of
subsection (b) of this section. Any agent, servant, or employee who
has improperly sold, furnished, or given away nonintoxicating beer
to an individual less than 21 years of age is subject to termination
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from employment, and the employer shall have no civil liability for
the termination.

(2) For purposes of this section, a Class B licensee can
demonstrate that it requires each employee, servant, or agent to
verify the age of any individual to whom nonintoxicating beer is
sold by providing evidence: (A) That it has developed a written
policy which requires each employee, servant, or agent to verify
the age of each individual to whom nonintoxicating beer will be
sold, furnished, or given away; (B) that it has communicated this
policy to each employee, servant, or agent; and (C) that it monitors
the actions of its employees, servants, or agents regarding the sale,
furnishing, or giving away of nonintoxicating beer and that it has
taken corrective action for any discovered noncompliance with this

policy.

(3) ‘Transaction scan’ means the process by which a person
checks, by means of a transaction scan device, the age and identity
of the cardholder, and “transaction scan device” means any
commercial device or combination of devices used at a point of sale
that is capable of deciphering in an electronically readable format
the information enclosed on the magnetic strip or bar code of a
driver’s license or other governmental identity card.

(d) Nothing in this article nor any rule er—regtlation of the
commissioner shall prevent or be considered to prohibit any
licensee from employing any person who is at least 18 years of age
to serve in the licensee’s lawful employ, including the sale or
delivery of nonintoxicating beer as defined in this article. With the
prior approval of the commissioner, a licensee whose principal
business is the sale of food or consumer goods, or the providing of
recreational activities, including, but not limited to, nationally
franchised fast food outlets, family oriented restaurants, bowling
alleys, drug stores, discount stores, grocery stores, and
convenience stores, may employ persons who are less than 18 years
of age but at least 16 years of age: Provided, That the person’s
duties may not include the sale or delivery of nonintoxicating beer
or alcoholic liquors: Provided, however, That the authorization to
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employ persons under the age of 18 years shall be clearly indicated
on the licensee’s license.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4388 - “A Bill to amend and reenact §11-
16-2 and §11-16-18 of the Code of West Virginia, 1931, as
amended, all relating to amending restrictions on advertising,
equipment, and services by licensees; eliminating distributor’s
prohibition on delivering nonintoxicating beers to retailers on
Sundays; detailing circumstances where a distributor may provide
draught line services to a licensed retailer; limiting sponsorship of
certain athletic events by distributors and brewers where the
majority of athletes are minors; and establishing provisions for the
cleaning of draught lines, and maintenance of records.”

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4004, Creating the West Virginia
Sentencing Commission.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 9. GOVERNOR’S COMMITTEE ON CRIME,
DELINQUENCY, AND CORRECTION.

§15-9-4. Criminal sentencingreseareh Sentencing Commission

Subcommittee.
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Effective July 1. 2020, the Governor’s Committee on Crime,

Delinquency, and Correction shall establish a subcommittee to be
known as the West Virginia Sentencing Commission. To the extent
requested or necessary, the commission shall be staffed and
supported by the Division of Administrative Services of the
Department of Military Affairs and Public Safety. The
commission, by and through the division, may seek and use
funding and grants in furtherance of the purposes and mission of
the commission.

ARTICLE 9C. WEST VIRGINIA SENTENCING
COMMISSION.

§15-9C-1. Legislative findings.

The Legislature finds and declares that there is:

(1) A need for fair and uniform sentencing:
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(2) A need for research on issues regarding sentencing in order
to promote a fuller understanding of the efficient, just, and fair
operation of this state’s criminal justice system;

(3) A need for establishing priorities with regard to the severity
of the criminal offenses: and

(4) A need to use the limited correctional resources in the state
in a manner best able to fulfill the goals of criminal punishment,
rehabilitation, and protection of the public while preventing
disparate treatment of offenders based on racial, ethnic, cultural,
economic, or other factors related to the social status of the
offender.

§15-9C-2. Creation of Sentencing Commission; purpose:
composition.

(a) The West Virginia Sentencing Commission is hereby
created as a subcommittee of the Governor’s Committee on Crime,
Delinquency, and Correction.

(b) The purpose of the commission is to promote a fuller
understanding of this state’s criminal justice sentencing system,
and shall include the review and research of issues of sentence
length imposed, actual sentence length served, parole eligibility,
parole revocation, determinate or indeterminate sentences,
availability of alternatives to incarceration for certain offenses, and
the respective roles that each of these and other criminal sanction
1ssues may play in the increased demand for prison bed space.

(¢) The commission consists of the following members, who
serve without compensation:

(1) The Secretary of the Department of Military Affairs and
Public Safety, or his or her designee;

(2) Two prosecuting attorneys, or assistant prosecuting
attorneys, from two different counties chosen by the President of
the West Virginia Prosecuting Attorneys Association:




2020] HOUSE OF DELEGATES 2785

(3) Two public defenders, or assistant public defenders, or
panel attorneys who primarily do court-appointed criminal
representation, from two different judicial circuits chosen by the
Director of the Public Defender Services:

(4) One representative from the West Virginia Chief of Police
Association who shall be chosen by the executive director of that

organization;

(5) One representative from the West Virginia Sheriff’s
Association who shall be chosen by the executive director of that

organization;

(6) Two representatives from the West Virginia Judicial
Association who are current or senior status circuit court judges
and chosen by the executive committee of that organization, who
shall serve as ex officio members;

(7) One member of the West Virginia Association on
Alcoholism and Drug Abuse Counselors who shall be chosen by
the president of the organization:

(8) Two members of the West Virginia Legislature, one chosen
by the Speaker of the House and one chosen by the President of the
Senate, who shall serve as ex officio members of the commission:
and

(9) One professor of law with experience in the practice and
teaching of criminal law appointed by the Dean of the West
Virginia University College of Law.

(d) Each member serves a two-year term, except for the ex
officio members who serve as long as they hold their respective
offices.

(e) The chairperson of this commission shall be elected by the
other members of the commission. The first meeting shall be
chaired by the Director of the Division of Administrative Services
of the Department of Military Affairs and Public Safety.
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(f) Six members of the commission shall constitute a quorum.

(2) The Director of the Division of Administrative Services
serves as executive director of the commission and the division
shall provide administrative services to the commission.

§15-9C-3. Powers and duties of the commission.

(a) The Sentencing Commission established pursuant to this
article:

(1) May request information, data, and reports from any officer
or agency of the state government, as required by the commission
and as may be produced consistent with other laws;

(2) Issue invitations requesting the attendance and testimony of
witnesses and the production of any evidence that relates directly
to a matter with respect to which the commission or any member
of the commission is empowered to make a determination under
this article;

(3) Shall establish a research and development program within
the commission for the purpose of:

(A) Serving as a clearinghouse and information center for the
collection, preparation, and dissemination of information on
sentencing practices: and

(B) Assisting and serving in a consulting capacity to state
courts, departments, and agencies in the development,
maintenance, and coordination of sound sentencing practices;

(4) Shall collect data obtained from studies, research, and the
empirical experience of public and private agencies concerning the
sentencing processes:

(5) Shall publish data concerning the sentencing process;

(6) Shall collect and disseminate information concerning
sentences actually imposed:
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(7) Shall collect and disseminate information regarding
effectiveness of sentences imposed:

(8) Shall make recommendations to the Legislature concerning
modification or enactment of sentencing and correctional statutes
which the commission finds to be necessary and advisable to carry
out an effective, humane, and rational sentencing policy;

(9) Shall establish a plan and timetable to collect and
disseminate information relating to incapacitation, recidivism,
deterrence, and overall effectiveness of sentences imposed;

(10) Shall provide recommendations to the Legislature for the
creation of programs and establishment of facilities in the state that
provide how the state can best shift its expenditures in a revenue-
neutral fashion away from incarceration to treatment programs,
facilities, and related services;

(11) Shall conduct a comprehensive review and study of
national and local trends and programs that have proven successful
in addressing and overcoming addiction and identifying the nature
of the causes of addiction and criminal behavior related to drug
addiction; and

§15-9C-4. Objectives of the commission.

In performing its powers and duties, the commission shall
pursue the following objectives:

(1) Promoting sentencing that more accurately reflects the time
that an offender will actually be incarcerated:

(2) Reducing unwarranted disparity in sentences for offenders
who have committed similar offenses and have similar criminal
histories;

(3) Preserving meaningful judicial discretion in the imposition
of sentences and sufficient flexibility to permit individualized
sentences:;
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(4) Ensuring that sentencing judges in every jurisdiction in the
state are able to impose the most appropriate criminal penalties,
including correctional options programs for appropriate nonviolent
offenders; and

(5) Determining whether the state needs to set out all criminal
offenses in terms of priority and in order of severity and harm to
society, and to provide alternatives to incarceration for certain
offenses.

§15-9C-5. Recommendations to Legislature.

(a) In addition to the dissemination of information set forth in
§15-9C-3 of this code, the commission shall provide, on or before
January 1, 2022, an assessment and report to the Legislature as its
findings, analysis, and recommendations, if any, as to the state’s
sentencing and correctional laws and policies.

(b) As part of the report set forth in subsection (a) of this
section, the commission may, or at the request of the President of
the Senate and the Speaker of the House of Delegates, shall make
recommendations regarding the following issues:

(1) Whether the state should adopt discretionary sentencing
guidelines and, if so, what type of discretionary sentencing
guidelines should be adopted;

(2) Whether the state should alter the manner in which an
inmate obtains credit for good time;

(3) Whether the state needs to take action to ensure that there
1s a coordinated system of alternatives to incarceration at the state
and county levels and, if so, what action should be taken:

(4) Whether the state should establish additional guidelines and
procedures to examine or reexamine the reduction of long-term
sentences of individuals who are not a danger to public safety: and
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(5) Any other matters relating to state and local laws and
policies governing sentencing, parole, mandatory supervision, and
correctional alternative programs.

§15-9C-6. Sunset.

The Sentencing Commission Subcommittee established in this
article terminates on June 30, 2023. unless continued by the

Legislature.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4004 — “A Bill to amend and reenact
§15-9-4 of the Code of West Virginia, 1931, as amended; and to
amend said code by adding thereto a new article, designated §15-
9C-1, §15-9C-2, §15-9C-3, §15-9C-4, §15-9C-5, and §15-9C-9,
all relating to creating the West Virginia Sentencing Commission
as a subcommittee of the Governor’s Committee on Crime,
Delinquency and Correction; authorizing the commission to seek
and use funding and grants; setting forth legislative findings;
setting forth the purpose of the commission; establishing
composition and membership of commission; setting forth the
powers and duties of the commission; setting forth objectives for
the commission; directing commission provide assessment and
recommendations to the Legislature; authorizing the commission
to make additional recommendations to the Legislature; and
establishing an internal effective date and termination date for the
subcommittee.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 700), and there were—yeas 96, nays 3, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Cadle, McGeehan and Wilson.
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Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4004) passed.

Delegate Kessinger moved that the bill take effect July 1, 2020.

On this question, the yeas and nays were taken (Roll No. 701),
and there were—yeas 97, nays 1, absent and not voting 2, with the
nays and absent and not voting being as follows:

Nays: McGeehan.
Absent and Not Voting: Queen and Steele.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4004) takes effect July 1, 2020.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4017, Establishing country roads
accountability and transparency.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page three, section six-b, after line forty-two, by inserting
a new subsection, designated subsection (e), to read as follows:

“(e) Nothing in this section may be construed to require the
commissioner to provide information in a form that is not already
available in the Division of Highways’ accounting system:
Provided, That when funding action or expenditure is not available
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separately for a road, the commissioner shall provide available
information by county.”

And,
By relettering the remaining subsection.

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 702), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4017) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4020, Removing authority of
municipalities to require occupational licensure if licensure for the
occupation is required by the state.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, section three-tt, line one, by striking out the word
“chapter” and inserting in lieu thereof the word “code”.

And,
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On page one, section twenty, line one, by striking out the word
“chapter” and inserting in lieu thereof the word “code”.

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 703), and there were—yeas 59, nays 40, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Angelucci, Barrett, Bates, Boggs, N. Brown, S. Brown,
Byrd, Campbell, Canestraro, Caputo, Diserio, Doyle, Estep-
Burton, Evans, Fleischauer, Fluharty, Hansen, Hartman, Hicks,
Hornbuckle, Lavender-Bowe, Longstreth, Lovejoy, Miley, Miller,
Pethtel, Pushkin, Pyles, Robinson, Rodighiero, Rowe, Skaff,
Sponaugle, Swartzmiller, C. Thompson, R. Thompson, Tomblin,
Walker, Williams and Zukoff.

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4020) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4395, Removing the requirement that a
veterinarian access and report to the controlled substance
monitoring database.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page seven, section five-a, line twelve, by striking out “§30-
7-1” and inserting in lieu thereof “§30-4-1".
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On page seven, section five-a, line fourteen, by striking out the
word “and”.

And,

On page seven, section five-a, after the word “code,” by
inserting the words “and a pharmacist licensed by the West
Virginia Board of Pharmacy as set forth in §30-5-1 ef seq.”.

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4395 — “A Bill amend and reenact §60A -
1-101 of the Code of West Virginia, 1931, as amended, relating to
the controlled substances monitoring database; removing the
requirement that a veterinarian monitor the controlled substance
monitoring database; adding the requirement that a pharmacist
licensed by the West Virginia Board of Pharmacy monitor the
controlled substance database; and updating the code to reflect
previous changes.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 704), and there were—yeas 93, nays 6, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Byrd, Doyle, Fleischauer, Pushkin, Robinson and Rowe.
Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4395) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.
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A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4560, Relating to deliveries by a licensed
wine specialty shop.

On motion of Delegate Summers, the House concurred in the
following amendment of the bill by the Senate, with further
amendment:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 8. SALES OF WINES.
§60-8-6b. Deliveries by licensed wine specialty shop.

(a) A wine specialty shop with a current active license and in
good standing with the commissioner may apply for the additional
license privilege of delivering wine with a gift basket, to the
purchaser or other person designated by the purchaser, as provided
in this section.

(b) The wine specialty shop:

(1) May only deliver in the county where the wine specialty
shop is located with all sales and municipal taxes accounted for and
paid, as long as such county is not a dry county or such county does
not contain dry local option areas. The delivery of wine is not
permitted in a dry county or the dry local option areas;

(2) Shall ensure that all wine delivered is sealed in the original
container and is clearly and conspicuously labeled with the words
‘CONTAINS ALCOHOL: SIGNATURE OF PERSON 21 OR
OLDER REQUIRED FOR DELIVERY”;

(3) Shall provide proof or records to the commissioner by filing
monthly returns to the commissioner, on a form as prescribed by
the commissioner, and the Tax Commissioner of all deliveries of
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wine which were purchased by and delivered to a person at least
21 years of age in the wine specialty shop’s county of operation;

(4) Shall only deliver wine with a gift basket to addresses
within the State of West Virginia and within the requirements noted
in this subsection;

(5) Shall not deliver in excess of two cases of wine with a gift
basket per month to any person or address;

(6) Shall not deliver wine to any private club, private wine
restaurant, wine retailer, private wine bed and breakfast, or private
wine spa; and

(7) May only deliver wine with a gift basket for personal use
and not for resale to a person. The wine shall not be delivered and
left at any address without verifying a person’s age and
identification as required in this section.

(c) The nonprorated, nonrefundable fee for the additional wine
specialty shop delivery license privilege is $250.

(d) The wine delivered by the authority of this section must-be

| L oo £ ; . he_shop:
may anet be ordered or purchased by telephonic, electronic, mobile,
or web-based wine ordering when the purchaser is verified to be 21
years of age or older, and must be delivered by an officer or
employee of the wine specialty shop licensee who is 21 years of
age or older. If the person receiving the delivery is not the
purchaser, the licensee must verify that the person receiving the
wine is 21 years of age or older and not noticeably intoxicated prior
to completing the delivery. Nonlicensed third parties may not
deliver wine with a gift basket on behalf of a licensed wine
specialty shop.

(e) Any vehicle delivering wine in a gift basket shall meet the
permit requirements set forth in this chapter.
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(f) The commissioner may propose rules for promulgation in
accordance with §29A-3-1 et seq. of this code to effectuate the
purposes of this section.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4560 — “A Bill to amend and reenact §60-
8-6b of the Code of West Virginia, 1931, as amended, relating to
permitting licensed wine specialty shops to sell wine with a gift
basket by telephonic, electronic, or web-based wine ordering; and
establishing requirements for lawful delivery.”

With the further amendment, sponsored by Delegate Shott,
being as follows:

On page two, section six-b, line twenty-nine, after the word
“older”, by inserting the word “and”.

And,

The further title amendment, sponsored by Delegate Shott,
amending the title of the bill to read as follows:

Com. Sub. for H. B. 4560 - “A Bill to amend and reenact §60-
8-6b of the Code of West Virginia, 1931, as amended, relating to
permitting licensed wine specialty shops to sell wine with a gift
basket by telephonic, electronic, mobile, or web-based wine
ordering; and establishing requirements for lawful delivery.”

The bill, as amended by the Senate, and further amended by the
House, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 705), and there were—yeas 86, nays 13, absent and not voting
1, with the nays and absent and not voting being as follows:
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Nays: Bartlett, Butler, Cadle, Fast, D. Jeffries, Jennings,
Kump, Mandt, C. Martin, P. Martin, Porterfield, Rowan and
Toney.

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4560) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4619, Approving plans proposed by
electric utilities to install middle-mile broadband fiber.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“CHAPTER 24. PUBLIC SERVICE COMMISION.

ARTICLE 2. POWER AND DUTIES OF PUBLIC SERVICE
COMMISSION.

§24-2-10. Middle-Mile Fiber Broadband Infrastructure
Expansion Program.

(a) Legislative findings. The Legislature finds:

(1) That access to broadband services is of critical importance
to and a necessary prerequisite for enabling economic development
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in the state and for improving education, health care, public safety
and government services, among other benefits to its citizens;

(2) That broadband expansion into unserved rural areas of the
state continues to be an issue of importance to the Legislature, and
progress is hindered by lack of full development of middle-mile
broadband fiber infrastructure within the state;

(3) That the issues which have hindered the provision of
broadband access to rural areas of the state especially disadvantage
the elderly and low-income households;

(4) That it continues to be a primary goal of the Legislature to
make every municipality, community, and rural area in this state
accessible to Internet communications through the expansion,
extension, and general availability of broadband services and

technology:

(5) That regulated electric utilities have existing distribution
infrastructure in place throughout the state, and that their existing
and new infrastructure could be utilized in connection with
construction of middle-mile broadband fiber assets;

(6) That it is in the public interest to expedite construction of
middle-mile broadband fiber infrastructure to provide the
necessary architecture to facilitate additional broadband Internet
access to individuals and institutions in unserved areas of the state;
and

(7) That it is appropriate to establish a program to allow electric
utilities to construct middle-mile fiber broadband assets within the
power supply zone utilizing existing and new electric utility
distribution assets in a manner that addresses the needs of the
public and is consistent with the operational concerns of the electric
utilities that may participate in this program.

(b) Definitions. For purposes of this section:

‘Commission’ means the Public Service Commission of West
Virginia.
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‘Council’ means the Broadband Enhancement Council, as
defined in §31G-1-1, et seq. of this code.

‘Electric utility’ means any electric utility operating within this
state that is regulated by the commission: Provided, That an
electric utility that has installed middle-mile fiber broadband
infrastructure pursuant to this section shall not be considered a
public utility engaged in the transmission of messages by
telephone, telegraph or radio for purposes of §24-2-1(a) of this
code.

‘Program’ means the Middle-mile fiber Broadband Expansion
Program established pursuant to subsection (c) of this section.

‘Project’ means one or more middle-mile fiber infrastructure
expansion projects, including any portion of such projects to be
used for the electric utility’s communication needs, proposed by an
electric utility and approved by the commission pursuant to
subsection (e) of this section as part of the program.

‘Served’ means any area with broadband service as defined in
§31G-1-2 of this code.

‘Unserved’ means any area without broadband service as
defined in §31G-1-2 of this code.

(c) Establishment of program. Commencing July 1, 2020. the
Middle-Mile Fiber Broadband Infrastructure Expansion Program is
hereby authorized and established.

(d) Authorizing participation. An electric _utility having
distribution infrastructure in this state may participate in the
program pursuant to the provisions of this section.

(e) Powers and duties of Public Service Commission to act on
written plans and amendments to written plans. The commission
shall have the following powers and duties in connection with the

program:
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(1) Review, approve, or reject each written plan submitted by
an electric utility pursuant to subsection (f) of this section. A
written plan shall be approved if the commission determines that
the proposed plan is reasonable, prudent, useful, and is not contrary
to the public interests, considering the interests of the potential
broadband users and the electric utility customers.

(2) Review, approve, or reject amendments to written plans
submitted by an electric utility pursuant to subsection (f) of this
section. Amendments to a written plan shall be approved if the
commission determines that the proposed amendments to a written
plan are reasonable, prudent, useful and not contrary to the public
interest considering the interests of the potential broadband users
and the electric utility customers.

(3) Perform any other duties necessary to effectuate the
provisions of this section.

() Written plan. Following the council’s determination that
construction, installation, operation, and repair of a middle-mile
broadband infrastructure expansion project by an electric utility is
feasible pursuant to §31G-4-5 of this code, the electric utility shall
file a written plan and application seeking the commission’s
approval of the project and its associated cost recovery. The written
plan and application is in lieu of a proceeding pursuant to §24-2-
11 of this code and shall contain the following:

(1) The route of the middle-mile fiber infrastructure proposed
for the project, the number of fiber strands that would be utilized
in connection with the proposed project and dedicated to serve as
the middle-mile, the location of the electric utility’s distribution
infrastructure that will be utilized in connection with the proposed
project, the capacity or number of fiber strands of the middle-mile
that will be available to lease to non-governmental last-mile
broadband Internet providers and other third parties upon
completion of the proposed project, and the commitment of at least
one non-governmental last-mile broadband Internet provider that
will lease access to the middle-mile fiber assets constructed as part
of the proposed project, and an estimate of potential broadband
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customers, determined in consultation with the council, that would
be served by the middle-mile infrastructure:

(2) The estimated cost of the proposed project, including, but
not limited to, engineering costs, construction costs, permitting
costs, right of way costs and a reasonable allowance for funds used
during construction;

(3) Proposed schedule of construction of the proposed project;

(4) Method of attachment and connection of the middle-mile
broadband fiber assets to the electric utility’s distribution
infrastructure;

(5) Testimony, exhibits or other evidence that demonstrates the
project is reasonable, prudent, useful and not contrary to the public
interest;

(6) A cost recovery mechanism that allocates all net costs to be
recovered under this section on a distribution-level basis; and

(7) Other information the applicant considers relevant or the
commission requires.

(2) The electric utility shall publish, in the form the
commission directs, which form shall include, but not be limited
to, the anticipated monthly and yearly electric rate increase, if any,
and actual rates under the proposal, by average percentage and
dollar amount for customers within a class of service, as a Class |
legal advertisement in compliance with the provisions of §59-3-1
et seq. of this code, the publication area to be each county in which
service 1s provided by the electric utility, a notice of the filing of
the application and that the commission shall hold a hearing on the
application within 90 days of the notice; unless no opposition to
the plan or the rate change is received by the commission within
the time limits established by the commission, in which case the
hearing can be waived, and the commission shall issue a final order
within 150 days of the application filing date: Provided: That upon
the request of any interested person or entity, the commission shall
allow for the submission of comments on the feasibility of the plan.
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(h) Upon notice and hearing, if required by the commission, the
commission shall approve the plan and allow expedited recovery
of costs related to the expenditures as provided in subsection (f) of
this section if the commission finds that the expenditures and the
associated rate requirements are just, reasonable, not contrary to
the public interest, and will allow for the provision and
maintenance of adequate, efficient, safe, reliable and reasonably
priced middle-mile fiber broadband service.

(1) The council or the commission may not act to limit the
number of last-mile broadband Internet providers eligible to be
contracted to utilize the middle-mile fiber infrastructure
constructed as part of a project proposed pursuant to this section.
No board, commission, agency, or other governmental body may
regulate the costs extended to a broadband customer from any last-
mile broadband Internet service provider. Nothing in this
subsection shall prevent the commission from reviewing,
modifying, and approving or denying the cost or means of
providing a middle-mile fiber proposed project pursuant to this
section.

() _Upon commission approval, an electric utility will be
authorized to implement the plan and to recover related project
costs, net of any middle-mile broadband revenues or contributions
in aid of construction, as provided in the following:

(1) An allowance for return shall be calculated by applying a
rate of return to the planned net incremental increase to rate base
attributable to the project for the coming year, considering the
projected amount and timing of expenditures under the project,
plus any expenditures in previous years of the project. The rate of
return shall be determined by utilizing the rate of return on equity
authorized by the commission in the electric utility’s most recent
rate case proceeding or in the case of a settled rate case, a rate of
return on equity as determined by the commission, and the
projected cost of the electric utility’s debt during the period of the
project to determine the weighted cost of capital based upon the
electric utility’s capital structure.
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(2) Income taxes applicable to the return allowed on the project
shall be calculated for inclusion in rates at the federal and state

statutory rates.

(3) Depreciation and property tax expenses directly attributable
to the project shall be estimated for the upcoming vear.

(4) Operation and maintenance expense specifically and
directly related to operation and maintenance of the middle-mile
fiber broadband facilities.

(5) Following commission approval of the project and related
cost recovery mechanism, an electric utility shall place into effect
a commission approved reconcilable rate surcharge that recovers
the revenue requirement of the allowance for return, related income
taxes, operation and maintenance expenses, depreciation, property
tax expenses associated with the electric utility’s estimated project
investments for the upcoming year, net of middle-mile revenue or
contributions in aid of construction recovery of those costs
provided by last mile broadband Internet providers upon
completion of the project, if any (‘middle-mile cost recovery
rates’). In each year subsequent to the order approving the project
and middle-mile cost recovery rates, the electric utility shall file a
petition with the commission setting forth new proposed middle-
mile cost recovery rates that recover the revenue requirement of the
project investments previously installed and projected costs of the
project based on investments to be made in the subsequent year,
plus any under-recovery or minus any over-recovery of actual costs
attributable to the project, for the preceding year.

(k) The electric utility may make any accounting accruals
necessary to establish a regulatory asset or liability through which
actual costs incurred and costs recovered through the rate
mechanism are tracked.

(D Construction, installation, operation, maintenance, and
repair _of middle-mile fiber expansion projects. Subject to
continuing authority of the commission to determine the
reasonableness of acts and practices, for all projects contained in a
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written plan approved by the commission pursuant to subsection
(e) of this section, and constructed, installed, operated, maintained,
and repaired by an electric utility pursuant to this section, the
electric utility shall have control of the scope, scheduling and
execution of the project to construct, install, operate, maintain and
repair middle-mile fiber assets, including fiber build route selection
and build and splice schedules. The electric utility shall be entitled
to reestablish electric service and assure safety of its workers prior
to restoration of middle-mile fiber broadband service in order to
ensure operational safety matters of the shared infrastructure.
Additionally, the electric utility shall be entitled to use contractors
chosen and approved by the electric utility to construct, install,
operate, maintain, and repair middle-mile fiber assets pursuant to
this section because of its or electric utility’s knowledge of hazards
in the power supply zone and the associated controls to reduce the
risks involved. Nothing in this section confers any rights to work
in the power supply space except by the electric utility and its
designated contractors.

(m) Attachment and connection of middle-mile fiber assets. An
electric utility participating in the program shall have sole control
of the location and method of attachment and connection of
middle-mile fiber assets to the electric utility’s distribution
infrastructure, unless otherwise ordered by the commission.

(n) Management of fiber projects. In order to manage
operations, an electric utility participating in the program shall
manage and document the entities that lease middle-mile fiber
assets for last-mile operations, including, but not limited to, outage
notification and management.

(0) Notwithstanding anything in this code or in the articles of
incorporation of an electric utility to the contrary, an electric utility
may, either directly or indirectly or through an affiliate or
subsidiary, pursuant to a written plan approved by the commission:

(1) Own, manage or control any broadband capacity, number
of fiber strands, equipment and electronics, including any plant,
works, system, lines, facilities or properties, or any part or parts
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thereof, together with all appurtenances thereto, used or useful in
connection with the provisions and extension of such broadband
services;

(2) Lease such broadband capacity, number of fiber strands,
equipment, or electronics to non-governmental Internet service
providers and other third parties, on a nonexclusive basis; and

(3) Provide access points that are outside the electric utility’s
power supply zone to allow connection between the electric
utility’s broadband capacity system or fiber strands, and any non-
governmental Internet service provider’s or other third party’s

system.

CHAPTER 31G. BROADBAND ENHANCEMENT AND
EXPANSION POLICIES.

ARTICLE 4. MAKE-READY POLE ACCESS.

§31G-4-5. Electric power utilities; feasibility study for
providing broadband services; Public Service Commission
to assist; proposed legislation to be developed; report.

(a) For purposes of this section:

(1) ‘Commission’ shall mean the West Virginia Public Service
Commission.

(2) ‘Council’ shall mean the Broadband Enhancement Council,
as defined in §31G-1-1 of this code.

(3) ‘Electric utility’ shall mean any electric utility operating
within this state that is regulated by the commission.

(4) ‘Project’ shall mean a middle-mile broadband infrastructure
expansion project proposed by an electric utility.

(b) Each electric utility may investigate the feasibility of
constructing and operating a project within the electric utility
distribution system and, if it so elects, may submit a feasibility
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study of a proposed project to the council on or before December
1, 2019. Additional feasibility studies may be submitted to the
council after December 1, 2019, without penalty.

(c) The council and the commission shall assist each such
electric utility in its preparation of such a feasibility study.

(d) The feasibility study shall include an evaluation of the
following:

(1) The scope of the proposed project for which the feasibility
study is conducted, which shall include, but not be limited to:

(A) The route of the middle-mile infrastructure proposed for
the project, the number of fiber strands that would be utilized in
connection with the proposed project and dedicated to serve as the
middle-mile, the location of the electric utility’s distribution
infrastructure that will be utilized in connection with the proposed
project, the capacity of the middle-mile broadband infrastructure
that will be available to lease to last-mile broadband Internet
providers upon completion of the proposed project;

(B) The estimated cost of the proposed project, including but
not limited to engineering costs, construction costs, permitting
costs, materials and labor, right-of-way costs, and a reasonable rate
of return to the electric utility;

(C) The proposed schedule of construction of the proposed
project; and

(D) The method of attachment and connection of the middle-
mile broadband fiber assets to the electric utility’s distribution
infrastructure;

(2) The regulatory and legal barriers to an electric utility
constructing a project and operating middle-mile broadband
infrastructure to provide access to unserved areas of the state, as

defined in §31G-1-2 of this code, and-anyunderserved-areas-ofthe

state; and proposed legislation to address such regulatory barriers;
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(3) Whether it is in the public interest and the interest of the
electric utility to make improvements to the distribution grid in
furtherance of providing such middle-mile broadband Internet
services in conjunction with its program of electric distribution
projects;

(4) Whether it is in the public interest and the interest of the
electric utility to operate middle-mile broadband Internet assets to
provide access to unserved and-underserved areas of the state;

(5) Whether it is in the public interest and the interest of the
electric utility to permit a third party to lease such capacity to

provide last-mile broadband Internet services to unserved and
underserved-areas of the state;

(6) Whether construction of middle-mile broadband Internet
infrastructure utilizing electric utility distribution systems is
feasible with respect to the maturity of the relevant technology, the
compatibility of such services with existing electric services, and
the financial requirements to undertake such project;

(7) The anticipated level of rate adjustment necessary to allow
the electric utility to recover its costs associated with the proposed
project, and a reasonable rate of return, on an expedited basis, that
will be recovered by the electric utility through a rate adjustment
at the commission; and

(8) Such other information that is pertinent to the project.

(e) Upon receipt of a feasibility study, the council shall post the
same on the council website for written public comment for a
period of seven days and then shall render a determination, by a
majority vote of the council, as to the feasibility of the proposed
project.

(f) In its consideration of the feasibility of a project, the council
shall identify one or more last-mile broadband Internet providers
that may lease the middle-mile broadband Internet capacity created
by the proposed project pursuant to lease terms and conditions set
by the council.
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(g) The council shall render such feasibility determination
within 60 days from the date the feasibility study is submitted to
the council.

(h) Commencing January 1, 2020, and each year thereafter, the
council shall give a report of its consideration of feasibility studies
submitted pursuant to this section to the Governor, the President of
the Senate, the Speaker of the House of Delegates, and the Joint
Committee on Government and Finance.

§31G-4-5a. Electric Cooperative Providing Broadband
Services.

An electric cooperative organized pursuant to state and federal
law, including the Rural Electrification Act of 1936, may utilize its
distribution system, poles, or rights of way to provide for critical
infrastructure, which may include the construction or operation, or
both, of a broadband infrastructure project consisting of middle
mile or last mile services, or both.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4619 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §24-2-10; to amend and reenact §31G-4-5 of said code;
and to amend said code by adding thereto a new section, designated
§31G-4-5a, all relating to broadband enhancement; excepting
certain middle-mile fiber broadband infrastructure from
consideration as a public utility; making legislative findings;
defining terms; establishing the Middle-Mile Fiber Broadband
Infrastructure Expansion Program; authorizing certain electric
utilities to participate in said program; setting forth powers and
duties of the Public Service Commission in reviewing and
considering written plans and amendments thereto submitted
pursuant to said program; requiring certain electric utilities to file
written plans and application with the Public Service Commission
upon a determination by the Broadband Enhancement Council that
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a proposed project is feasible; establishing that such a written plan
and application is in lieu of a proceeding pursuant to § 24-2-11;
setting forth the required contents of said written plan and
application; requiring that an electric utility publish in certain
publication areas the anticipated monthly and yearly electric rate
increase, if any, and actual rates under the proposal, as a Class |
legal advertisement in compliance with the provisions of § 59-3-1,
et seq. of this code; requiring that a public hearing be held within
90 days of the publication of said notice; setting forth instances
when no such public hearing is necessary; requiring that the Public
Service Commission issue a final order within 150 days of the
application filing date; setting forth instances when the Public
Service Commission must approve such a written plan; authorizing
an electric utility to implement such a plan upon approval by the
Public Service Commission; setting forth project costs that an
electric utility is entitled to recover as part of the implementation
of an approved project; authorizing an electric utility to make
certain accounting accruals; providing that electric utilities shall
control the scope, scheduling and execution of a project;
authorizing an electric utility to reestablish electric service and
assure safety of its workers prior to restoration of middle-mile fiber
broadband service; authorizing electric utilities to use contractors
chosen by the electric utility to construct, install, operate, maintain
and repair middle-mile fiber assets; providing an electric utility
with sole control of the location and method of attachment and
connection of certain middle-mile fiber infrastructure; requiring
electric utilities to manage and document the entities that lease
middle-mile fiber assets for last-mile operations; allowing an
electric utility to own, manage, or control certain broadband
capacity, fiber strands, equipment and electronics; allowing an
electric utility to lease certain broadband capacity, fiber strands,
equipment and electronics to certain Internet service providers and
other third parties; allowing an electric utility to provide access
points that are outside the electric utility’s power supply zone to
allow connection between the electric utility’s broadband capacity
system or fiber strands and non-governmental Internet service
provider’s or other third party’s system; removing certain
references to underserved areas of the state from feasibility studies
of proposed broadband projects; and authorizing certain electric
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cooperatives to utilize their distribution system, poles, or rights of
way to provide for critical infrastructure.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 706), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4619) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4693, Expanding the scope of the
Veterans to Agriculture Program.

On motion of Delegate Kessinger, the House refused to concur
in the following amendment of the bill by the Senate, and requested

the Senate to recede therefrom:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 1. DEPARTMENT OF AGRICULTURE.

§19-1-12. Veterans and Warriers Heroes to Agriculture
Program and fund.

(a) Legislative findings. —
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West Virginians have a longstanding tradition of service in the
armed forces of the United States. Many veterans suffer from
physical and emotional afflictions and are often unable to find
gainful employment upon returning from combat. Exploring
opportunities to engage West Virginia’s veterans in agriculture is
beneficial to the health and welfare of veterans, as well as to the
future of West Virginia’s agricultural economy.

(b) Veterans and Werriors Heroes to Agriculture Program. —

The Department of Agriculture shall develop a Veterans and
Warrters Heroes to Agriculture Program to integrate veterans into
the field of agriculture, and support veterans currently working in
agriculture. These programs may include, but are not limited to,
using post-mine land for agricultural development, promoting high
tunnel crops and production, expanding the apiary industry,
developing cottage industries, exploring niche crops, raising more
livestock, increasing the aquaculture industry and helping veterans
promote their agricultural products through farmers markets and
cooperatives. The department may call on the Department of
Veterans’ Assistance and the state’s Adjutant General shall-work
together for assistance to recruit and train eligible veterans, and
develop and support the program.

(c) Veterans andWarriors and Heroes to Agriculture Fund. —
e i borel | in the S T ol

The Veterans and Warriors to Agriculture Fund is continued, but is
renamed the Veterans and Heroes to Agriculture Fund. The fund
shall consist of income from leasing the department’s property for
the program, surplus funds which may be transferred from the fund
created by §19-12A-6a, gifts, grants and donations, and legislative
appropriations which may be made to support the program.
Expenditures from the fund shall be used exclusively, in
accordance with appropriations by the Legislature, to pay costs,
fees and expenses necessary to administer the Veterans and
Warrtors Heroes to Agriculture Program. Previded—Thatforfiseal

yvear—endingJune—30, 2015, —expenditures—are—authorized—from
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Heeti ] ] ation_ by
Feotvhture

(d) Notwithstanding any provision in this code to the contrary,
should the Department of Agriculture deem it necessary to provide
land for activities within this program, it is exempt from the

purchasing requirements as they relate to the competitive leasing
of state property.

(e) The commissioner may propose emergency or legislative
rules for approval in accordance with the provisions of §29A-3-1
et seq. to effectuate the provisions of this section.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4693 — “A Bill to amend and reenact §19-
1-12 of the Code of West Virginia, 1931, as amended, relating to
renaming the Veteran and Warriors to Agriculture Program to the
Veterans and Heroes to Agriculture Program; renaming Veterans
and Warriors to Agriculture fund; and eliminating outdated
language.”

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4852, Relating to the penalties for the
manufacture, delivery, possession, or possession with intent to
manufacture or deliver methamphetamine.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:



2020] HOUSE OF DELEGATES 2813

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 4. OFFENSES AND PENALTIES.
§60A-4-401. Prohibited acts A; penalties.

(a) Except as authorized by this act, it is unlawful for any
person to manufacture, deliver, or possess with intent to
manufacture or deliver a controlled substance.

Any person who violates this subsection with respect to:

(1) A controlled substance classified in Schedule I or II, which
is a narcotic drug or which is methamphetamine, is guilty of a
felony and, upon conviction thereof, may be imprisoned in a state
correctional facility for not less than one year nor more than 15
years, or fined not more than $25,000, or both fined and

imprisoned;

(i1) Any other controlled substance classified in Schedule I, II,
or III is guilty of a felony and, upon conviction thereof, may be
imprisoned in a state correctional facility for not less than one year
nor more than five years, or fined not more than $15,000, or both
fined and imprisoned;

(ii1) A substance classified in Schedule IV is guilty of a felony
and, upon conviction thereof, may be imprisoned in a state
correctional facility for not less than one year nor more than three
years, or fined not more than $10,000, or both fined and

imprisoned;

(iv) A substance classified in Schedule V is guilty of a
misdemeanor and, upon conviction thereof, may be confined in jail
for not less than six months nor more than one year, or fined not
more than $5,000, or both fined and confined: Provided, That for
offenses relating to any substance classified as Schedule V in
§60A-10-1 et seq. of this code, the penalties established in said
article apply.
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(b) Except as authorized by this act, it is unlawful for any
person to create, deliver, or possess with intent to deliver, a
counterfeit substance.

Any person who violates this subsection with respect to:

(1) A counterfeit substance classified in Schedule I or II, which
is a narcotic drug, or methamphetamine, is guilty of a felony and,
upon conviction thereof, may be imprisoned in a state correctional
facility for not less than one year nor more than 15 years, or fined
not more than $25,000, or both fined and imprisoned;

(i1) Any other counterfeit substance classified in Schedule I, II,
or IIT is guilty of a felony and, upon conviction thereof, may be
imprisoned in a state correctional facility for not less than one year
nor more than five years, or fined not more than $15,000, or both
fined and imprisoned;

(ii1) A counterfeit substance classified in Schedule IV is guilty
of a felony and, upon conviction thereof, may be imprisoned in a
state correctional facility for not less than one year nor more than
three years, or fined not more than $10,000, or both fined and

imprisoned;

(iv) A counterfeit substance classified in Schedule V is guilty
of a misdemeanor and, upon conviction thereof, may be confined
in jail for not less than six months nor more than one year, or fined
not more than $5,000, or both fined and confined: Provided, That
for offenses relating to any substance classified as Schedule V in
§60A-10-1 et seq. of this code, the penalties established in said
article apply.

(c) It is unlawful for any person knowingly or intentionally to
possess a controlled substance unless the substance was obtained
directly from, or pursuant to, a valid prescription or order of a
practitioner while acting in the course of his or her professional
practice, or except as otherwise authorized by this act. Any person
who violates this subsection is guilty of a misdemeanor, and
disposition may be made under §60A-4-407 of this code, subject to
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the limitations specified in said section, or upon conviction thereof,
satd the person may be confined in jail not less than 90 days nor
more than six months, or fined not more than $1,000, or both fined
and confined: Provided, That notwithstanding any other provision
of this act to the contrary, any first offense for possession of
synthetic cannabinoids as defined by §60A-1-101(d)(32) of this
code; 3,4-methylenedioxypyrovalerone (MPVD) and 3.4-
methylenedioxypyrovalerone and/or mephedrone as defined in
§60A-1-101(f) of this code; or less than 15 grams of marijuana,
shall be disposed of under §60A-4-407 of this code.

(d) It is unlawful for any person knowingly or intentionally:

(1) To create, distribute, e deliver, or possess with intent to
distribute or deliver, an imitation controlled substance; or

(2) To create, possess, of sell, or otherwise transfer any
equipment with the intent that sueh the equipment shall be used to
apply a trademark, trade name, or other identifying mark, imprint,
number, or device, or any likeness thereof, upon a counterfeit
substance, an imitation controlled substance, or the container or
label of a counterfeit substance or an imitation controlled
substance.

(3) Any person who violates this subsection is guilty of a
misdemeanor and, upon conviction thereof, may be confined in jail
for not less than six months nor more than one year, or fined not
more than $5,000, or both fined and confined. Any person being
18 years old or more who violates subdivision (1) of this subsection
and in—deingse; distributes or delivers an imitation controlled
substance to a minor child who is at least three years younger than
sueh that person is guilty of a felony and, upon conviction thereof,
may be imprisoned in a state correctional facility for not less than
one year nor more than three years, or fined not more than $10,000,
or both fined and imprisoned.

(4) The provisions of subdivision (1) of this subsection shall
not apply to a practitioner who administers or dispenses a placebo.”
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And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4852 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by amending and reenacting §60A-4-
401 relating to treating methamphetamine as a schedule I or II
narcotic under the controlled substances act; increasing the
criminal penalty for possession with intent to distribute, or
distribution of methamphetamine; increasing the penalty for
possession with intent to distribute counterfeit methamphetamine;
and making technical changes.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 707), and there were—yeas 96, nays 2, absent and not voting
2, with the nays and absent and not voting being as follows:

Nays: McGeehan and Rowe.
Absent and Not Voting: Foster and Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4852) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced concurrence in the
amendment of the House of Delegates with amendment and the
passage, as amended, of

Com. Sub. for S. B. 136, Prohibiting certain misleading
lawsuit advertising practices.
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On motion of Delegate Summers, the House of Delegates
concurred in the following Senate amendments to the House
amendment:

On page one, section two, subdivision (3), by striking out “45
C.F.R. 106.103” and inserting in lieu thereof “45 C.F.R. 160.103”.

And,

On page three, section three, subsection (d), by striking out
“§46A-6-1 et seq.” and inserting in lieu thereof “§46A-6-101 et
seq.”

The bill, as amended by the House and further amended by the
Senate, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 708), and there were—yeas 57, nays 42, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Angelucci, Barrett, Bates, Boggs, N. Brown, S. Brown,
Byrd, Campbell, Canestraro, Caputo, Diserio, Doyle, Estep-
Burton, Evans, Fast, Fleischauer, Fluharty, Hansen, Hicks,
Hornbuckle, Kump, Lavender-Bowe, Longstreth, Lovejoy,
McGeehan, Miley, Miller, Pethtel, Pushkin, Pyles, Robinson,
Rodighiero, Rowe, Skaff, Sponaugle, Swartzmiller, C. Thompson,
R. Thompson, Tomblin, Walker, Williams and Zukoff.

Absent and Not Voting: Queen.

So, a majority of the members present and voting having voted
in the affirmative, the Speaker declared the bill (Com. Sub. for S.
B. 136) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had refused
to concur in the amendment of the House of Delegates and
requested the House to recede from its amendment to
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Com. Sub. for S. B. 529, Establishing limitations on claims
and benefits against state.

On motion of Delegate Summers, the House of Delegates
refused to recede from its amendment and requested the Senate to
agree to the appointment of a Committee of Conference of three
from each house on the disagreeing votes of the two houses.

Whereupon,

The Speaker appointed as conferees on the part of the House of
Delegates the following:

Delegates Capito, Steele and Robinson.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4092, Relating to foster care.

Delegate Summers moved that the House of Delegates concur
in the following amendment of the bill by the Senate, with further
amendment:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 1. GENERAL PROVISIONS AND
DEFINITIONS.

§49-1-206. Definitions related, but not limited to, child
advocacy, care, residential, and treatment programs.
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When used in this chapter, the following terms defined-inthis
seetion have the followmg meamngs aseﬂbed—te—ﬂ&em—‘ehat—fel-a%e

md*ea%es—th&t—a—&ﬁfereﬂt—meaﬂmg—fs—m{ended unless the context

clearly indicates otherwise:

‘Child Advocacy Center (CAC)’ means a community-based
organization that is a member, in good standing, with of the West
Virginia Child Abuse Advocacy Network, Inc., as set forth in
§49-3-101 of this code.

‘Child care’ means responsibilities assumed and services
performed in relation to a child’s physical, emotional,
psychological, social, and personal needs and the consideration of
the child’s rights and entitlements, but does not include secure
detention or incarceration under the jurisdiction of the Division of
Corrections and Rehabilitation pursuant to §49-2-901 et seq. of this
code. It includes the provision of child care services or residential
services.

‘Child care center’ means a facility maintained by the state or
any county or municipality thereof, or any agency or facility
maintained by an individual, firm, corporation, association, or
organization, public or private, for the care of 13 or more children
for child care services in any setting, if the facility is open for more
than 30 days per year per child.

‘Child care services’ means direct care and protection of
children during a portion of a 24-hour day outside of the child’s
own home which provides experiences to children that foster their
healthy development and education.

‘Child placing agency’ means a child welfare agency organized
for the purpose of placing children in private family homes for
foster care or for adoption. The function of a child placing agency
may include the investigation and certification of foster family
homes and foster family group homes as provided in this chapter.
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The function of a child placing agency may also include the
supervision of children who are 16 or 17 years eld of age and living
in unlicensed residences.

‘Child welfare agency’ means any agency or facility
maintained by the state or any county or municipality thereof, or
any agency or facility maintained by an individual, firm,
corporation, association, or organization, public or private, to
receive children for care and maintenance or for placement in
residential care facilities, including, without limitation, private
homes or any facility that provides care for unmarried mothers and
their children. A child welfare agency does not include juvenile
detention facilities or juvenile correctional facilities operated by or
under contract with the Division of Corrections and Rehabilitation,
pursuant to §49-2-901 et seq. of this code, nor any other facility
operated by that division for the secure housing or holding of
juveniles committed to its custody.

‘Community based’ means a facility, program, or service
located near the child’s home or family and involving community
participation in planning, operation, and evaluation and which may
include, but is not limited to, medical, educational, vocational,
social, and psychological guidance, training, special education,
counseling, substance abuse, and any other treatment or
rehabilitation services.

‘Community-based juvenile probation sanctions’ means any of
a continuum of nonresidential accountability measures, programs,
and sanctions in response to a technical violation of probation, as

part of a system of community-based juvenile probation sanctions
and incentives, that may include, but are not limited to:

(A) Electronic monitoring;
(B) Drug and alcohol screening, testing, or monitoring;
(C) Youth reporting centers;

(D) Reporting and supervision requirements;
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(E) Community service; and

(F) Rehabilitative interventions such as family counseling,
substance abuse treatment, restorative justice programs, and
behavioral or mental health treatment.

‘Community services’ means nonresidential prevention or
intervention services or programs that are intended to reduce
delinquency and future court involvement.

‘Evidence-based practices’ means policies, procedures,
programs, and practices demonstrated by research to reliably
produce reductions in the likelihood of reoffending.

‘Facility’ means a place or residence, including personnel,
structures, grounds, and equipment used for the care of a child or
children on a residential or other basis for any number of hours a
day in any shelter or structure maintained for that purpose. Facility
does not include any juvenile detention facility or juvenile
correctional facility operated by or under contract with the Division
of Corrections and Rehabilitation for the secure housing or holding
of juveniles committed to its custody.

‘Family child care facility’ means any facility which is used to
provide nonresidential child care services for compensation for
seven to 12 children, including children who are living in the
household, who are under six years of age. A facility may be in a
provider’s residence or a separate building.

‘Family child care home’ means a facility which is used to
provide nonresidential child care services for compensation in a
provider’s residence. The provider may care for four to six children
at one time, including children who are living in the household,
who are under six years of age.

‘Family resource network’ means:

(A) A local community organization charged with service
coordination, needs and resource assessment, planning, community
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mobilization, and evaluation, and which has met the following
criteria:

(1) Agreetng Has agreed to a single governing entity;

(i1) Aereeing Has agreed to engage in activities to improve
service systems for children and families within the community;

(ii1) Addressing Addresses a geographic area of a county or two
or more contiguous counties;

(iv) Having Has, as the majority of the members of the
governing body, nonproviders, which inelade includes family
representatives and other members who are not employees of

publicly funded agencies, as-the-majority—of-the-members—of-the
governingbedy; andhaving with family representatives as the

majority of the those members who are nonproviders;

(v) Having Has members of the governing body who are
representatives of local service agencies, including, but not limited
to, the public health department, the behavioral health center, the
local health and human resources agency, and the county school

district; en-the-geverningbody; and

(vi) Aeeepting Adheres to principles consistent with the
cabinet’s mission as part of its philosophy.

(B) A family resource network may not provide direct services,
which means to provide programs or services directly to children
and families.

‘Family support’, for the purposes of §49-2-601 et seq. of this
code, means goods and services needed by families to care for their
family members with developmental disabilities and to enjoy a
quality of life comparable to other community members.

‘Family support program’ means a coordinated system of
family support services administered by the Department of Health
and Human Resources through contracts with behavioral health
agencies throughout the state.
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‘Fictive kin’ means an adult of at least 21 years of age, who is
not a relative of the child, as defined herein, but who has an
established, substantial relationship with the child, including but
not limited to, teachers, coaches, ministers, and parents, or family
members of the child’s friends.

‘Foster family home’ means a private residence which is used
for the care on a residential basis of no more than five six children
who are unrelated, by blood, marriage, or adoption, to any adult
member of the household.

‘Foster parent’ means a person with whom the department has
placed a child and who has been certified by the department, a child
placing agency, or another agent of the department to provide
foster care.

‘Health care and treatment’ means:
(A) Developmental screening;

(B) Mental health screening;

(C) Mental health treatment;

(D) Ordinary and necessary medical and dental examination
and treatment;

(E) Preventive care including ordinary immunizations,
tuberculin testing, and well-child care; and

(F) Nonemergency diagnosis and treatment. However,
nonemergency diagnosis and treatment does not include an
abortion.

‘Home-based family preservation services’ means services
dispensed by the Department of Health and Human Resources or
by another person, association, or group who has contracted with
that division to dispense services when those services are intended
to stabilize and maintain the natural or surrogate family in order to
prevent the placement of children in substitute care. There are two
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types of home-based family preservation services and they are as
follows:

(A) Intensive, short-term intervention of four to six weeks; and

(B) Home-based, longer-term after care following intensive
intervention.

‘Informal family child care’ means a home that is used to
provide nonresidential child care services for compensation for
three or fewer children, including children who are living in the
household who are under six years of age. Care is given in the
provider’s own home to at least one child who is not related to the
caregiver.

‘Kinship parent’ means a person with whom the department
has placed a child to provide a kinship placement.

‘Kinship placement’ means the placement of the child with a
relative of the child, as defined herein, or a placement of a child
with a fictive kin, as defined herein.

‘Needs Assessment’ means an evidence-informed assessment
which identifies the needs a child or family has, which, if left
unaddressed, will likely increase the chance of reoccurring.

‘Nonsecure facility’ means any public or private residential
facility not characterized by construction fixtures designed to
physically restrict the movements and activities of individuals held
in lawful custody in that facility and which provides its residents
access to the surrounding community with supervision.

‘Nonviolent misdemeanor offense’ means a misdemeanor
offense that does not include any of the following:

(A) An act resulting in bodily injury or death;

(B) The use of aweapen firearm or other deadly weapon in the
commission of the offense;
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(C) A domestic abuse offense involving a significant or likely
risk of harm to a family member or household member;

(D) A criminal sexual conduct offense; or

(E) Any offense for driving under the influence of alcohol or
drugs.

‘Out-of-home  placement’ means a post-adjudication
placement in a foster family home, kinship parent home, group
home, nonsecure facility, emergency shelter, hospital, psychiatric
residential treatment facility, staff secure facility, hardware secure
facility, detention facility, or other residential placement other than
placement in the home of a parent, custodian, or guardian.

‘Out-of-school time’ means a child care service which offers
activities to children before and after school, on school holidays,
when school is closed due to emergencies, and on school calendar
days set aside for teacher activities.

‘Placement’ means any temporary or permanent placement of
a child who is in the custody of the state in any foster home, kinship
parent home, group home, or other facility or residence.

‘Pre-adjudicatory community supervision’ means supervision
provided to a youth prior to adjudication, for a period of
supervision up to one year for an alleged status or delinquency
offense.

‘Regional family support council’ means the council
established by the regional family support agency to carry out the
responsibilities specified in §49-2-601 et seq. of this code.

‘Relative family child care’ means a home that provides
nonresidential child care services only to children related to the
caregiver. The caregiver is a grandparent, great-grandparent, aunt,
uncle, great-aunt, great-uncle, or adult sibling of the child or
children receiving care. Care is given in the provider’s home.
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‘Relative of the child’ means an adult of at least 21 years of age
who is related to the child, by blood or marriage, within at least

three degrees.

‘Residential services’ means child care which includes the
provision of nighttime shelter and the personal discipline and
supervision of a child by guardians, custodians, or other persons or
entities on a continuing or temporary basis. It may include care or
treatment, or both, for transitioning adults. Residential services
does not include or apply to any juvenile detention facility or
juvenile correctional facility operated by the Division of
Corrections and Rehabilitation, created pursuant to this chapter, for
the secure housing or holding of juveniles committed to its custody.

‘Risk and needs assessment’ means a validated, standardized
actuarial tool which identifies specific risk factors that increase the
likelihood of reoffending and the factors that, when properly
addressed, can reduce the likelihood of reoffending.

‘Scattered-site living arrangement’ means a living arrangement
where youth, 16 to 26 years of age, live in a setting that allows staff
to be available as needed, depending on the youth’s level of
autonomy. Sites for such living arrangements shall be in
community environments to allow the youth full access to services
and resources in order to fully develop independent living skills.

‘Secure facility’ means any public or private residential facility
which includes construction fixtures designed to physically restrict
the movements and activities of juveniles or other individuals held
in lawful custody in such facility.

‘Staff secure facility’ means any public or private residential
facility characterized by staff restrictions of the movements and
activities of individuals held in lawful custody in such facility, and
which limits its residents’ access to the surrounding community,
but is not characterized by construction fixtures designed to
physically restrict the movements and activities of residents.
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‘Standardized screener’ means a brief, validated nondiagnostic
inventory or questionnaire designed to identify juveniles in need of
further assessment for medical, substance abuse, emotional,
psychological, behavioral, or educational issues, or other
conditions.

“State family support council’ means the council established by
the Department of Health and Human Resources pursuant to
§49-2-601 et seq. of this code to carry out the responsibilities
specified in §49-2-101 et seq. of this code.

‘Supervised group setting’ means a setting where youth, 16 to
21 years of age, live with staff onsite or are available 24 hours per
day and seven days per week. In this setting, staff provide face to
face daily contact with youth.

‘Time-limited reunification services’ means individual, group,
and family counseling, inpatient, residential, or outpatient
substance abuse treatment services, mental health services,
assistance to address domestic violence, services designed to
provide temporary child care, and therapeutic services for families,
including crisis nurseries and transportation to or from those
services, provided during 15 of the most recent 22 months a child
or juvenile has been in foster or in a kinship placement, as
determined by the earlier date of the first judicial finding that the
child is subjected to abuse or neglect, or the date which is 60 days
after the child or juvenile is removed from home.

‘Technical violation’ means an act that violates the terms or
conditions of probation or a court order that does not constitute a
new delinquent offense.

‘Truancy diversion specialist’ means a school-based probation
officer or truancy social worker within a school or schools who,
among other responsibilities, identifies truants and the causes of
the truant behavior, and assists in developing a plan to reduce the
truant behavior prior to court involvement.
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ARTICLE 2. STATE RESPONSIBILITIES FOR
CHILDREN.

§49-2-102. Minimum staffing complement for child protective
services.

[Repealed.]

§49-2-104. Education of the public.
[Repealed.]

§49-2-108. Visits and inspections; records.

The department or its authorized agent shall visit and inspect
every certified foster home as often as is necessary to assure proper
care is given to the children. Every certified foster home shall
maintain a record of the children received. This record shall include
information as-presertbed-by-the-departmentin-tegistative raleand
shall-be in a type, form, and manner as prescribed by the
department in legislative rule.

§49-2-110. Development of standards of child care.

The department shall develop standards for the care of
children. It shall cooperate with, advise, and assist all child welfare
agencies, including state institutions, which care for children who
have been neglected, have been adjudicated delinquent, or mentathy
or—physicallyhandicapped—ehildren have special needs such as
physical, mental, or intellectual disabilities, and shall supervise
those agencies. The department, in cooperation with child welfare
agencies, shall formulate and make available standards of child
care and services for children, to which all child welfare agencies
must conform.

§49-2-111. Supervision of child welfare agencies by the
department; records and reports.

(a) In order to improve standards of child care, the department
shall cooperate with the governing boards of child welfare
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agencies, assist the staffs personnel of those agencies through
advice on progressive methods and procedures of child care and
improvement of the service rendered, and assist in the development
of community plans of child care. The department, or its duly
authorized agent, may visit any child welfare agency to advise the
agency on matters affecting the health of children. and-te-inspeet

the sanitation of the buildings used tor their care.

(b) Each child welfare agency shall keep records of each child
under its control and care as the department may prescribe, and
shall report to the department, whenever requested, facts as may be
required with reference to the children, upon forms furnished by
the department. All records regarding children and all facts learned
about children and their parents or relatives shall be regarded as
confidential and shall be properly safeguarded by the agency and
the department.

§49-2-111a. Performance based contracting for child placing
agencies.

(a) For purposes of this section:
(1) “Child’ means:
(A) A person of less than 18 years of age; or

(B) A person age 18 to 21 years of age who is eligible to receive
the extended foster care services.

(2) ‘Child-placing agency’ means an agency licensed by the
department to place a child in a foster care home.

(3) ‘Department’ means the Department of Health and Human
Resources.

(4) ‘Evidence-based’” means a program or practice that is
cost-effective and includes at least two randomized or statistically
controlled evaluations that have demonstrated improved outcomes
for its intended population.
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(5) ‘Performance-based contracting’ means structuring all
aspects of the procurement of services around the purpose of the
work to be performed and the desired results with the contract
requirements set forth in clear, specific, and objective terms with
measurable outcomes and linking payment for services to
contractor performance.

(6) ‘Promising practice’ means a practice that presents, based
upon preliminary information, potential for becoming a
research-based or consensus-based practice.

(7) ‘Research-based’ means a program or practice that has
some research demonstrating effectiveness, but that does not yet
meet the standard of evidence-based practices.

(b) No later than December 1, 2020, the department shall enter
into performance-based contracts with child placing agencies.

(¢) In conducting the procurement, the department shall
actively consult with other state agencies and other entities with
expertise in performance-based contracting with child placing
agencies.

(d) The procurement process shall be developed and
implemented in a manner that complies with applicable provisions
of this code.

(e) The procurement and resulting contracts shall include, but
are not limited to, the following:

(1) Adequate capacity to meet the anticipated service needs in
the contracted service area of the child placing agency;

(2) The use of evidence-based, research-based, and promising
practices, where appropriate, including fidelity and quality
assurance provisions;

(3) Child placing agency data reporting, including data on
performance and service outcomes, including, but not limited to:
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(A) Safety outcomes;

(B) Permanency outcomes;
(C) Well-being outcomes;
(D) Incentives earned; and

(E) Placement of older children;

(F) Placement of children with special needs; and

E) (G) Recruitment and retention of foster parents; and

(4) A hold harmless period to determine a baseline for
evaluation.

(f) As part of the procurement process under this section, the
department shall issue the request for proposals no later than July
1, 2020. The department shall notify the apparently successful
bidders no later than September 1, 2020.

(g) Performance-based payment methodologies must be used
in child placing agency contracting. Performance measures should
relate to successful engagement by a child or parent in services
included in their case plan, and resulting improvement in identified
problem behaviors and interactions. For the first year of
implementation of performance-based contracting, the department
may transfer financial risk for the provision of services to the child
placing agency only to the limited extent necessary to implement a
performance-based payment methodology, such as phased
payment for services. However, the department may develop a
shared savings methodology through which the child placing
agency will receive a defined share of any savings that result from
improved performance. If the department receives a Title IV-E
waiver, the shared savings methodology must be consistent with
the terms of the waiver. If a shared savings methodology is
adopted, the child placing agency shall reinvest the savings in
enhanced services to better meet the needs of the families and
children they serve.
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(h) The department shall actively monitor the child placing
agency’s compliance with the terms of contracts executed under
this section.

(1) The use of performance-based contracts under this section
shall be done in a manner that does not adversely affect the state’s
ability to continue to obtain federal funding for child
welfare-related functions currently performed by the state and with
consideration of options to further maximize federal funding
opportunities and increase flexibility in the use of such funds,
including use for preventive and in-home child welfare services.

(1) The department shall pay child placing agencies contracted
to provide adoption services to foster families a minimum of
$1.000 per child for each adoption finalized.

(k) The rate of payment to foster parents and child placing
agencies shall be reviewed by the department, at a minimum of
every two years, to determine whether the level of foster care
payments facilitates or hinders the efficient placement of foster
children with West Virginia families. The department shall remit
payments to foster parents on the same week each month to
facilitate foster parents’ ability to budget and appropriately expend
payments for the benefit of the children in their custody.

& (1) The department shall report the performance of the child
placing agency to the Legislative Oversight Commission on Health
and Human Resources Accountability by December 31, annually.

§49-2-111c. Priorities for use of funds.

(a) Subject to appropriations by the Legislature, the department
1s authorized and directed to:

(1) Enhance and increase efforts to provide services to prevent
the removal of children from their homes:

(2) Identify relatives and fictive kin of children in need of
placement outside of the home:




2020] HOUSE OF DELEGATES 2833

(3) Train kinship parents to become certified foster parents:

(4) Expand a tiered foster care system that provides higher
payments for foster parents providing care to, and child placing
agencies providing services to, foster children who have severe
emotional, behavioral, or intellectual problems or disabilities, with
particular emphasis upon removing children in congregate care and
placing them with suitable foster parents. This program shall be
operational no later than July 1, 2021; and

(5) Develop a pilot program to increase payment to uncertified
kinship parents for the purpose of further helping families who
have accepted kinship placements.

(b) During fiscal year 2021, the department shall expend at
least $16.900.000 for the purposes of implementing the priorities
and objectives listed in this section.

(c) On or before July 1, 2022 and on or before July 1 of every
year thereafter, the secretary of the department shall present a
report to the Joint Standing Committee on Government and
Finance regarding the expenditures made pursuant to subsection
(b) of this section and the department’s progress in meeting the
priorities and objectives listed in subsection (a) of this section:
Provided, That the secretary shall provide the information
described in this subsection and updates to previous reports at any
time, upon request of the Joint Standing Committee on
Government and Finance.

§49-2-112. Family homes; approval of incorporation by
Secretary of State; approval of articles of incorporation.

t@ Before issuing a charter for the incorporation of any
organization having as its purpose the receipt of children for care
or for placement in family homes, the Secretary of State shall
provide a copy of the petition, together with any other information
in his or her possession pertaining to the proposed corporation, to

the seerctary andbno-chartertorteorporaton-n—boteted-tthess
theseeretary-shatHirstcertiyto-the Sceretary-of State-thatit-has
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§49-2-118. Closing of facilities by the secretary; placement of
children.

When the secretary finds that the operation of a residential care
facility constitutes an immediate danger of serious harm to children
served by the facility, the secretary shall issue an order of closure
terminating operation of the facility. When necessary, the secretary
shall place or direct the placement of the children in a residential
facility which has been closed into appropriate facilities. A facility
closed by the secretary may not operate pending administrative or
judicial review without court order.

§49-2-121. Rule-making.

(a) The secretary shall promulgate legislative rules in

accordance with ehaptertwenty-nine-a §29A-3-1 et seq. of this

code regarding the licensure, approval, certification, and
registration of child care facilities and the implementation of this

article. %&m%es—sl%ﬂ—me&&d&at—a—rm&m&n—th&reqa&ement—th&t

(b) The secretary shall review the rules promulgated pursuant
to this article at least once every five years, making revisions when
necessary or convenient.
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(c) The rules shall incorporate, by reference, the requirements
of the Integrated Pest Management Program established by
legislative rule by the Department of Agriculture under §19-16A-4
of this code.

§49-2-124. Certificate of need not required; conditions; review.

@) A certificate of need, as provided in §16-2D-1 et seq. of this
code, is not required by an entity proposing behavioral health care
facilities or behavioral health care services for children who are
placed out of their home, or who are at imminent risk of being

placed out of thelr home i—ﬂa—smaqmaﬂufewew%s—peltfmmed—m
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§49-2-126. Legislativefindings—and-deelaration—ofintentfor
goalsfor-foster-children The Foster Child Bill of Rights.
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(a) Foster children and children in a kinship placement are

active and participating members of the child welfare system and
have the following rights:

(1) The right to live in a safe and healthy environment, and the
least restrictive environment possible;

(2) The right to be free from physical, sexual, or psychological
abuse or exploitation, including being free from unwarranted
physical restraint and isolation.

(3) The right to receive adequate and healthy food, appropriate
and seasonally necessary clothing, and an appropriate travel bag:
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(4) The right to receive medical, dental, and vision care, mental
health services, and substance use treatment services, as needed:

(5) The right to be placed in a kinship placement, when such
placement meets the objectives set forth in this article;

(6) The right, when placed with a foster of kinship family, to
be matched as closely as possible with a family meeting the child’s
needs, including, when possible, the ability to remain with siblings:

(7) _The right, as appropriate to the child’s age and
development, to be informed on any medication or chemical
substance to be administered to the child:

(8) The right to communicate privately, with caseworkers,
guardians ad litem, attorneys, Court Appointed Special Advocates
(CASA), the prosecuting attorney, and probation officers:

(9) The right to have and maintain contact with siblings as may
be reasonably accommodated, unless prohibited by court order, the
case plan, or other extenuating circumstances;

(10) The right to contact the department or the foster care
ombudsman, regarding violations of rights, to speak to
representatives of these offices confidentially, and to be free from
threats, retaliation, or punishment for making complaints;

(11) The right to maintain contact with all previous caregivers
and other important adults in his or her life, if desired, unless
prohibited by court order or determined by the parent, according to
the reasonable and prudent parent standard, not to be in the best
interests of the child;

(12) The right to participate in religious services and religious
activities of his or her choice to the extent possible;

(13) The right to attend school, and, consistent with the
finances and schedule of the foster or kinship family, to participate
in extracurricular, cultural, and personal enrichment activities, as
appropriate to the child’s age and developmental level;
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(14) The right to work and develop job skills in a way that is
consistent with the child’s age and developmental level:

(15) The right to attend Independent Living Program classes
and activities if the child meets the age requirements:

(16) The right to attend court hearings and speak directly to the
judge, in the court’s discretion;

(17) The right not to be subjected to discrimination or
harassment;

(18) The right to have access to information regarding available
educational options:

(19) The right to receive a copy of, and receive an explanation
of, the rights set forth in this section from the child’s guardian ad
litem, caseworker, and attorney:

(20) The right to receive care consistent with the reasonable
and prudent foster parent standard; and

(21) The right to meet with the child’s department case worker
no less frequently than every 30 days.

(b) The rights provided in this section do not create an
independent cause of action. Violations of these rights may be
reported to and investigated by the foster care ombudsman. On or
before December 15, 2021 and on or before December 15 of every
year thereafter, the foster care ombudsman shall submit a written
summary of the number and nature of reports received, and
investigations conducted in response to said reports, to the Joint
Standing Committee on Government and Finance, the West
Virginia Supreme Court of Appeals, and the Governor: Provided,
That the summary required by this section may not include any
personally identifying information of a person named in a report,
or a person submitting a report to, the ombudsman.
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§49-2-127. The Foster and Kinship Parent Bill of Rights.

(a) Foster parents and kinship parents play an integral,
indispensable, and vital role in the state’s effort to care for children
displaced from their homes, and such parents and persons have the
following rights:

(1) The right to be treated professionally and ethically as the
primary provider of foster or kinship care in accordance with the
terms of the agreement between the foster or kinship parent and the
child placing agency and the department;

(2) The right to maintain the parent’s or parents’ own family
values and beliefs, so long as the values and beliefs of the child are
not infringed upon;

(3) The right to receive training, as provided in the agreement
with the child placing agency and the department at appropriate
intervals;

(4) The right to have an emergency contact 24 hours per day,
seven days per week, as set forth in the agreement between the
foster or kinship parent and the child placing agency and the

department;

(5) The right, prior to the placement of a child, to be notified
by the department and the child placing agency of any known
issues relative to the child that may jeopardize the health and safety
of the foster or kinship family or the child, or alter the manner in
which foster or kinship care should be administered;

(6) The right to receive from the department and the child
placing agency, prior to placement of a child, all known
information relating to the child’s behavior, family background,
health, history, or special needs and to receive updates relevant to
the care of the child as information becomes available;

(7) The right to be provided with a written copy of the
individual treatment and service plan concerning the child in the




2842 JOURNAL OF THE [March 7

foster or kinship parent’s home and to discuss such plan with the
case manager, and to receive reasonable notice of any changes to
that plan, including timely notice of the need to remove a child
from the foster or kinship home and the reasons for the removal;

(8) The right to timely and reasonable notice of the
department’s case planning and decision-making process regarding
the child, as provided in §49-4-101 et seq. of this code, and the
right to participate in such process, in the discretion of the court;

(9) The right to communicate with professionals who work
with the child, including, but not limited to, therapists, physicians,
and teachers, as permitted by the case plan or the court;

(10) The right to be notified, in advance, by the department or
the court, of any hearing or review where the case plan or
permanency of the child is an issue, including initial and periodic
reviews held by the court and permanency plan hearings: Provided,
That the right of a foster or kinship parent to attend any hearing is
in the discretion of the court;

(11) The right to be provided information regarding the final
outcome of an investigation of complaints concerning the
operation of a foster or kinship home and to receive an explanation
of a corrective action plan or policy violation relating to foster or
kinship parents;

(12) The right to be provided with information on how to
contact the foster care ombudsman, and to contact the foster care
ombudsman’s office, regarding alleged violations of rights, to
speak to representatives of these offices confidentially, and to be
free from threats, retaliation, or punishment for making

complaints;

(13) The right to write a letter or submit a report to the court
regarding a violation of the rights provided in this section or §49-
2-126 of this code, or any concerns over the conduct or
performance of the guardian ad litem, a representative of the
department, or a representative of the child placing agency, which
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the court may act upon as it deems in its discretion to be
appropriate: Provided, That the court may require the clerk to send
copies of a letter or report, submitted to the court pursuant to this
subdivision, to the parties in the case prior to the court’s review or
consideration of such communications;

(14) The right to be considered, where appropriate and
consistent with the best interests of the child, as a permanent parent
or parents for a child who is available for adoption or legal

guardianship;

(15) The right to move to intervene in the pending case, without
fear of retaliation, once parental rights have been terminated; and

(16) The right to receive, from the department and the child
placing agency, a written copy of the rights set forth in this section
and a copy of the contract between the department and the child
placing agency.

(b) The rights provided in this section do not create an
independent cause of action. Violations of these rights may be
reported to and investigated by the foster care ombudsman. On or
before December 15, 2021 and on or before December 15 of every
year thereafter, the foster care ombudsman shall submit a written
summary of the number and nature of reports received, and
investigations conducted in response to said reports, to the Joint
Standing Committee on Government and Finance, the West
Virginia Supreme Court of Appeals, and the Governor: Provided,
That the summary required by this section may not include any
personally identifying information of a person named in a report or
a person submitting a report to the ombudsman.

§49-2-127a. Foster and Kinship parent duties; foster parent and
Kinship parent agreements.

(a) The West Virginia Legislature finds that foster and kinship
parents providing care for children who are in the legal custody of
the department have duties and contractual rights. The duties and
contractual rights shall be set forth in an agreement between the
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department and the child placing agency and the foster or kinship
parent. The duties of the foster or kinship parent shall include, but
are not limited to:

(1) The duty not to violate the rights of the child, provided in
§49-2-126 of this code;

(2) The duty to provide all children in the parent’s or parents’
care with appropriate food, clothing, shelter, supervision, medical
attention, and educational opportunities using the reasonable and
prudent foster parent standard as defined in §49-2-128 of this code;

(3) The duty to complete the training required by the
department and the child placing agency and the foster or kinship

parent;

(4) The duty to support reunification with the biological family
unless it has been determined not to be appropriate by the court;

(5) The duty not to divulge any information concerning the
child’s case or the child’s family to anyone except for the child’s
caseworker, the child’s guardian ad litem, the child’s attorney, the
child’s Court Appointed Special Advocate (CASA) worker, the
prosecuting attorney, the probation officer, the multidisciplinary
team, the foster care ombudsman, or the child’s school or health

care provider;

(6) The duty to provide information to the caseworker and the
guardian ad litem regarding the child’s progress, and to attend
multi-disciplinary team meetings, case planning sessions, court
hearings, and to advise the court of any issues or concerns, in the
court’s discretion; and

(7) The duty to teach all children placed in their home age
appropriate life skills.

(b) The duties of the department and the child placing agency
shall include, but are not limited to:
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(1) The duty not to infringe upon the rights of the child,
provided in §49-2-126;

(2) The duty not to infringe upon the rights of the kinship or
foster parent, provided in in §49-2-127; and

(3) The duty to abide by the provisions of the agreement
required by this section.

(c) The terms of the agreement shall include the rights of the
foster or kinship parent provided in §49-2-127 of this code. The
terms of the agreement shall also include, but not be limited to:

(1) Provisions addressing what child care will be provided
while the foster or kinship parent attends required training:

(2) Provisions informing the foster or kinship parent of
applicable laws and guidelines regarding the responsibilities of the
foster or kinship parent and provisions requiring that the foster or
kinship parent receive regular updates on changes to such laws and
guidelines in a timely manner;

(3) Provisions regarding required and available training for the
foster or kinship parent;

(4) Provisions addressing payment to the foster or kinship
parent;

(5) Provisions naming and addressing the emergency 24-hour
contact provided by the child placing agency and the department;

(6) Provisions addressing travel, including out-of-state and
overnight travel:

(7) Provisions addressing child care for the child;

(8) Provisions addressing when a placement may be terminated
by the foster or kinship parent, the child placing agency, or the

department;
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(9) Provisions addressing medical care for the child, including
how to obtain medical consent for procedures; and

(10) Provisions addressing how complaints against the foster
or kinship parent will be handled and adjudicated, including
provisions for appeal and review of the adjudication.

(d) The agreement may contain such other terms and
provisions, not inconsistent with this article, as may be negotiated
by the parties and as may be in the best interests of the child.

(e) The requirements of this section apply to agreements,
entered into _on or after the effective date of this section.
Agreements entered into pursuant to this section shall expire on
July 1 of each year and shall be renewed by the parties as necessary.

(f) The duties and requirements provided in this section do not
create an independent cause of action, including a cause of action
for breach of contract. Violations of these rights may be reported
to and investigated by the foster care ombudsman. On or before
December 15, 2021 and on or before December 15 of every year
thereafter, the foster care ombudsman shall submit a written
summary of the number and nature of reports received, and
investigations conducted in response to said reports, to the Joint
Standing Committee on Government and Finance, the West
Virginia Supreme Court of Appeals, and the Governor: Provided,
That the summary required by this section may not include any
personally identifying information of a person named in a report or
a person submitting a report to the ombudsman.

§49-2-128. Reasonable and prudent foster parent standard.

(a) As used in this section, the following terms have the
following meanings:

‘Age-appropriate’ means activities or items that are generally
accepted as suitable for children of the same chronological age or
level of maturity. Age-appropriateness is based on the development
of cognitive, emotional, physical, and behavioral capacity that is
typical for an age or age group.
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‘Caregiver’ means a foster parent, kinship parent, or a
designated official in a residential treatment facility.

‘Reasonable and prudent foster parent standard’ means the
standard characterized parental decisions that maintain the child’s
health, safety, and best interests, while at the same time
encouraging the child’s emotional and developmental growth, that
a caregiver shall use when determining whether to allow a child to
participate in extracurricular, enrichment, and social activities.

(b) Each child who comes into care under this chapter is
entitled to participate in age-appropriate extracurricular,
enrichment, and social activities.

(c) Caregivers shall use a reasonable and prudent foster parent
standard in determining whether to give permission for a child in
out-of-home care to participate in extracurricular, enrichment, and
social activities. When using the reasonable and prudent foster
parent standard, the caregiver shall consider:

(1) The child’s age, maturity, and developmental level. to
maintain the overall health and safety of the child:

(2) The potential risk factors and the appropriateness of the
extracurricular, enrichment, and social activity:

(3) The best interest of the child based on information known
to the caregiver:

(4) The importance of encouraging the child’s emotional and
developmental growth;

(5) The importance of providing the child with the most
family-like living experience possible; and

(6) The behavioral history of the child and the child’s ability to
safely participate in the proposed activity, as with any other child.

(d) Child placing agencies and residential treatment facilities
shall have policies consistent with this section and shall promote
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and protect the ability of children to participate in age-appropriate
extracurricular, enrichment, and social activities.

(e) A foster or kinship parent may use persons to care for or
babysit for the child or permit overnight stays outside of the home
using the reasonable and prudent foster parent standard.

(f) There is a rebuttable presumption that a caregiver has acted
as a reasonable and prudent foster parent.

(2) A caregiver is not liable for harm caused to a child in his or
her care who participates in an activity approved by the caregiver,
provided that the caregiver has acted as a reasonable and prudent
foster parent, unless the foster parent commits an act or omission
that is an intentional tort or conduct that is willful, wanton, grossly
negligent, reckless, or criminal.

§49-2-129. Transitional living services, scattered-site living
arrangements, and supervised group settings: eligibility
criteria.

(a) The department shall establish minimum standards, by
legislative rule, for transitional living services, such as
scattered-site living arrangements and supervised group settings, to
which all child placing agencies or child welfare agencies who
provide this service must conform.

(b) Agencies shall establish eligibility criteria for serving
transitioning children and adults and shall require, at a minimum,

the following:

(1) That a transitioning child or adult receiving a transitional
living placement is between 16 and 26 years of age;

(2) Written permission from the child’s parents or guardian for
a child less than 18 vyears of age to enter a scattered-site living

arrangement;

(3) A written service agreement with a transitioning adult
entering a transitional living arrangement;
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(4) A determination by an agency that a transitioning child or
adult has shown that he or she is stable, mature, and responsible
enough for entry into the determined level of transitional living

arrangement;

(5) A life skills assessment by an agency of the transitioning
child or adult, prior to placing him or her in a transitional living
arrangement, and an annual reassessment; and

(6) A written transition plan, developed with the transitioning
child or adult, that provides an educational, training, or
employment program or a plan for the child or adult to pursue
employment while in transitional living.

(c) The agency and transitioning child or adult shall determine
if a roommate is appropriate for the child or adult prior to
placement in a transitional living setting. The roommate must be
able to support himself or herself and contribute at least a pro rata
share of the living expenses for the setting.

(d) An agency shall document face-to-face contact and hours
spent with a transitioning child or adult in a transitional living
setting in the service plan that meet the child’s or adult’s needs and

program level.

(e) After a child or adult is in a transitional living placement,
an agency shall assess the child’s or adult’s progress in acquiring
basic living skills at a minimum of once every six months.

(f) An agency shall develop and implement policies and
procedures to ensure that any child or adult in a transitional living
setting receives training and guidance on appropriate health
screening and services, including medical and dental screening and
services.

(2) An agency shall develop policies and procedures for
assisting a transitioning child or adult in searching for an
appropriate dwelling that will be used as a scattered-site living
setting, that meets the following criteria:
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(1) The dwelling is safe and affordable:

(2) The dwelling has a working telephone or other means of
communication in an emergency:

(3) The dwelling has appropriate equipment for indoor
cooking; and

(4) The dwelling has an appropriate water source for cooking,
cleaning, and bathing.

(h) The department shall promulgate legislative rules,
including emergency rules if necessary, to implement the
provisions of this section.

ARTICLE 4. COURT ACTIONS.

§49-4-601a. Preference of child placement.

When a child is removed from his or her home, placement
preference is to be given to relatives or fictive kin of the child. If a
child requires out-of-home care, placement of a child with a
relative is the least restrictive alternative living arrangement. The
child’s caseworker must diligently search for relatives of the child
and fictive kin within the first days of a child’s removal and must
identify and provide notice of the child’s need for a placement to
relatives and fictive kin who are willing to act as a foster or kinship

parent.

(1) After a petition alleging abuse and neglect of a child is filed,
the department shall commence a search for every relative and
fictive kin of the child.

(2) No later than seven calendar days after the petition for
removal has been filed, the department shall file, with the court, a
list of all of the relatives and fictive kin of the child known to the
department at the time of the filing, whether or not those persons
have expressed a willingness to take custody of the child.
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(3) Within seven days after the department files the list
described in subdivision (2) of this subsection, any party to the case
may file, with the court, his or her own list containing names and
addresses of relatives and fictive kin of the child.

(4) The department shall investigate and determine whether
any of the persons identified in the lists filed pursuant to this
section are willing and able to act as foster or kinship parents to the
child. The department shall file its determinations with the court
within 45 days from the filing of the petition alleging abuse or
neglect of a child.

§49-4-601b. Substantiation by the department of abuse and
neglect.

(a) Notwithstanding any provision of this code to the contrary,
when the department substantiates an allegation of abuse or neglect
against a person, but there is no judicial finding of abuse or neglect
as a result of the allegation, the department shall provide written
notice of the substantiation to the person by certified mail, return
receipt requested.

(b) The individual against whom an abuse or neglect allegation
has been substantiated, as described in subsection (a) of this
section, has the right to contest the substantiation by filing a
grievance with the board of review of the department and has the
right to appeal the decision of the board of review to the court, in
accordance with the provisions of §29A-5-1 et. seq. of this code
regarding administrative appeals.

(c) The secretary of the department shall promulgate legislative
rules in accordance with §29A-3-1 et seq. of this code, within the
applicable time limit to be considered by the Legislature during its
regular session in the year 2021, which rules shall include, at a
minimum:

(1) Provisions for ensuring that an individual against whom the
department has substantiated an allegation of abuse and neglect,
but against whom there is no judicial finding of abuse or neglect,
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receives written notice of the substantiation in a timely manner.
The written notice must, at a minimum, state the following:

(A) The name of the child the person is alleged to have abused
or neglected, the place or places where the abuse or neglect
allegedly occurred, and the date or dates on which the abuse or
neglect is alleged to have occurred;

(B) That the person has a right to file a grievance protesting the
substantiation of abuse and neglect with the board of review of the
department and clear instructions regarding how to file a grievance
with the board of review, including a description of any applicable
time limits;

(C) That the person has a right to appeal an adverse decision of
the board of review of the department to the courts and notice of
any applicable time limits: and

(D) A description of any public or nonpublic registry on which
the person’s name will be included as a result of a substantiated
allegation of abuse and neglect and a statement that the inclusion
of the person’s name on the registry may prevent the person from
holding jobs from which child abusers are disqualified, or from
providing foster or kinship care to a child in the future;

(2) Provisions for ensuring that a person against whom an
allegation of abuse and neglect has been substantiated, but against
whom there is no judicial finding of abuse or neglect, may file a
grievance with the department and provisions guaranteeing that
any such person will have a full and fair opportunity to be heard;
and

(3) Provisions requiring the department to remove a person’s
name from an abuse and neglect registry maintained by the
department if a substantiation is successfully challenged in the
board of review or in a court.

§49-4-604. Disposition of neglected or abused children; case
plans; dispositions; factors to be considered; reunification;
orders; alternative dispositions.



2020] HOUSE OF DELEGATES 2853

(a) Child and family case plans. — Following a determination
pursuant to §49-4-602 of this code wherein the court finds a child
to be abused or neglected, the department shall file with the court
a copy of the child’s case plan, including the permanency plan for
the child. The term ‘case plan’ means a written document that
includes, where applicable, the requirements of the family case
plan as provided in §49-4-408 of this code and that also includes,
at a minimum, the following:

(1) A description of the type of home or institution in which the
child is to be placed, including a discussion of the appropriateness
of the placement and how the agency which is responsible for the
child plans to assure that the child receives proper care and that
services are provided to the parents, child, and foster or kinship
parents in order to improve the conditions that made the child
unsafe in the care of his or her parent(s), including any reasonable
accommodations in accordance with the Americans with
Disabilities Act of 1990,42 U. S. C. §12101 et seq, to parents with
disabilities in order to allow them meaningful access to
reunification and family preservation services;

(2) A plan to facilitate the return of the child to his or her own
home or the concurrent permanent placement of the child; and
address the needs of the child while in relative kinship or foster
care, including a discussion of the appropriateness of the services
that have been provided to the child.

The term ‘permanency plan’ refers to that part of the case plan
which is designed to achieve a permanent home for the child in the
least restrictive setting available. The plan must document efforts
to ensure that the child is returned home within approximate time
lines for reunification as set out in the plan. Reasonable efforts to
place a child for adoption or with a legal guardian should be made
at the same time, or concurrent with, reasonable efforts to prevent
removal or to make it possible for a child to return to the care of
his or her parent(s) safely. If reunification is not the permanency
plan for the child, the plan must state why reunification is not
appropriate and detail the alternative, concurrent permanent
placement plans for the child to include approximate time lines for
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when the placement is expected to become a permanent placement.
This case plan shall serve as the family case plan for parents of
abused or neglected children. Copies of the child’s case plan shall
be sent to the child’s attorney and parent, guardian or custodian or
their counsel at least five days prior to the dispositional hearing.
The court shall forthwith proceed to disposition giving both the
petitioner and respondents an opportunity to be heard.

(b) Requirements for a Guardian ad litem. —

A guardian ad litem appointed pursuant to §49-4-601(f)(1) of
this code, shall, in the performance of his or her duties, adhere to
the requirements of the Rules of Procedure for Child Abuse and
Neglect Proceedings and the Rules of Professional Conduct and
such other rules as the West Virginia Supreme Court of Appeals
may promulgate, and any appendices thereto, and must meet all
educational requirements for the guardian ad litem. A guardian ad
litem may not be paid for his or her services without meeting the
certification and educational requirements of the court. The West
Virginia Supreme Court of Appeals is requested to provide
guidance to the judges of the circuit courts regarding supervision
of said guardians ad litem.

) (c) Disposition decisions. — The court shall give
precedence to dispositions in the following sequence:

(1) Dismiss the petition;

(2) Refer the child, the abusing parent, the battered parent or
other family members to a community agency for needed
assistance and dismiss the petition;

(3) Return the child to his or her own home under supervision
of the department;

(4) Order terms of supervision calculated to assist the child and
any abusing parent or battered parent or parents or custodian which
prescribe the manner of supervision and care of the child and which
are within the ability of any parent or parents or custodian to
perform;
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(5) Upon a finding that the abusing parent or battered parent or
parents are presently unwilling or unable to provide adequately for
the child’s needs, commit the child temporarily to the care,
custody, and control of the state department, a licensed private
child welfare agency, or a suitable person who may be appointed
guardian by the court. The court order shall state:

(A) That continuation in the home is contrary to the best
interests of the child and why;

(B) Whether or not the department has made reasonable efforts,
with the child’s health and safety being the paramount concern, to
preserve the family, or some portion thereof, and to prevent or
eliminate the need for removing the child from the child’s home
and to make it possible for the child to safely return home;

(C) Whether the department has made reasonable
accommodations in accordance with the Americans with
Disabilities Act of 1990, 42 U. S. C. § 12101 et seq., to parents
with disabilities in order to allow them meaningful access to
reunification and family preservation services;

(D) What efforts were made or that the emergency situation
made those efforts unreasonable or impossible; and

(E) The specific circumstances of the situation which made
those efforts unreasonable if services were not offered by the
department. The court order shall also determine under what
circumstances the child’s commitment to the department are to
continue. Considerations pertinent to the determination include
whether the child should:

(1) Be considered for legal guardianship;

(i1) Be considered for permanent placement with a fit and
willing relative; or

(iii)) Be placed in another planned permanent living
arrangement, but only in cases where the child has attained 16 years
of age and the department has documented to the circuit court a
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compelling reason for determining that it would not be in the best
interests of the child to follow one of the options set forth in
subparagraphs (i) or (ii) of this paragraph. The court may order
services to meet the special needs of the child. Whenever the court
transfers custody of a youth to the department, an appropriate order
of financial support by the parents or guardians shall be entered in
accordance with §49-4-801 through §49-4-803 of this code;

(6) Upon a finding that there is no reasonable likelihood that
the conditions of neglect or abuse can be substantially corrected in
the near future and, when necessary for the welfare of the child,
terminate the parental, custodial and guardianship rights and
responsibilities of the abusing parent and commit the child to the
permanent sole custody of the nonabusing parent, if there be one,
or, if not, to either the permanent guardianship of the department
or a licensed child welfare agency. The court may award sole
custody of the child to a nonabusing battered parent. If the court
shall so find, then in fixing its dispositional order the court shall
consider the following factors:

(A) The child’s need for continuity of care and caretakers;

(B) The amount of time required for the child to be integrated
into a stable and permanent home environment; and

(C) Other factors as the court considers necessary and proper.
Notwithstanding any other provision of this article, the court shall
give consideration to the wishes of a child 14 years of age or older
or otherwise of an age of discretion as determined by the court
regarding the permanent termination of parental rights. No
adoption of a child shall take place until all proceedings for
termination of parental rights under this article and appeals thereof
are final. In determining whether or not parental rights should be
terminated, the court shall consider the efforts made by the
department to provide remedial and reunification services to the
parent. The court order shall state:

(1) That continuation in the home is not in the best interest of
the child and why;
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(i1) Why reunification is not in the best interests of the child;

(iii) Whether or not the department made reasonable efforts,
with the child’s health and safety being the paramount concern, to
preserve the family, or some portion thereof, and to prevent the
placement or to eliminate the need for removing the child from the
child’s home and to make it possible for the child to safely return
home, or that the emergency situation made those efforts
unreasonable or impossible; and

(iv) Whether or not the department made reasonable efforts to
preserve and reunify the family, or some portion thereof, including
a description of what efforts were made or that those efforts were
unreasonable due to specific circumstances.

(7) For purposes of the court’s consideration of the disposition
custody of a child pursuant to this subsection, the department is not
required to make reasonable efforts to preserve the family if the
court determines:

(A) The parent has subjected the child, another child of the
parent or any other child residing in the same household or under
the temporary or permanent custody of the parent to aggravated
circumstances which include, but are not limited to, abandonment,
torture, chronic abuse, and sexual abuse;

(B) The parent has:

(1) Committed murder of the child’s other parent, guardian or
custodian, another child of the parent, or any other child residing
in the same household or under the temporary or permanent
custody of the parent;

(i1)) Committed voluntary manslaughter of the child’s other
parent, guardian, or custodian, another child of the parent, or any
other child residing in the same household or under the temporary
or permanent custody of the parent;
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(ii1) Attempted or conspired to commit murder or voluntary
manslaughter, or been an accessory before or after the fact to either
crime;

(iv) Committed a malicious assault that results in serious bodily
injury to the child, the child’s other parent, guardian, or custodian,
to another child of the parent, or any other child residing in the
same household or under the temporary or permanent custody of
the parent; ef

(v) Attempted or conspired to commit malicious assault, as
outlined in subparagraph (iv), or been an accessory before or after
the fact to the same;

&9 (vi) Committed sexual assault or sexual abuse of the child,
the child’s other parent, guardian, or custodian, another child of the
parent, or any other child residing in the same household or under
the temporary or permanent custody of the parent; or

(vii) Attempted or conspired to commit sexual assault or sexual
abuse, as outlined in subparagraph (vi), or been an accessory before
or after the fact to the same.

(C) The parental rights of the parent to another child have been
terminated involuntarily;

(D) A parent has been required by state or federal law to
register with a sex offender registry, and the court has determined
in consideration of the nature and circumstances surrounding the
prior charges against that parent, that the child’s interests would
not be promoted by a preservation of the family.

€e) (d) As used in this section, ‘No reasonable likelihood that
conditions of neglect or abuse can be substantially corrected’
means that, based upon the evidence before the court, the abusing
adult or adults have demonstrated an inadequate capacity to solve
the problems of abuse or neglect on their own or with help. Those
conditions exist in the following circumstances, which are not
exclusive:
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(1) The abusing parent or parents have habitually abused or are
addicted to alcohol, controlled substances or drugs, to the extent
that proper parenting skills have been seriously impaired and the
person or persons have not responded to or followed through the
recommended and appropriate treatment which could have
improved the capacity for adequate parental functioning;

(2) The abusing parent or parents have willfully refused or are
presently unwilling to cooperate in the development of a
reasonable family case plan designed to lead to the child’s return
to their care, custody and control;

(3) The abusing parent or parents have not responded to or
followed through with a reasonable family case plan or other
rehabilitative efforts of social, medical, mental health, or other
rehabilitative agencies designed to reduce or prevent the abuse or
neglect of the child, as evidenced by the continuation or
insubstantial diminution of conditions which threatened the health,
welfare, or life of the child;

(4) The abusing parent or parents have abandoned the child;

(5) The abusing parent or parents have repeatedly or seriously
injured the child physically or emotionally, or have sexually abused
or sexually exploited the child, and the degree of family stress and
the potential for further abuse and neglect are so great as to
preclude the use of resources to mitigate or resolve family
problems, or assist the abusing parent or parents in fulfilling their
responsibilities to the child; and

(6) The battered parent’s parenting skills have been seriously
impaired and the person has willfully refused or is presently
unwilling or unable to cooperate in the development of a
reasonable treatment plan, or has not adequately responded to or
followed through with the recommended and appropriate treatment
plan.

t&) (e) The court may, as an alternative disposition, allow the
parents or custodians an improvement period not to exceed six
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months. During this period the court shall require the parent to
rectify the conditions upon which the determination was based. The
court may order the child to be placed with the parents, or any
person found to be a fit and proper person, for the temporary care
of the child during the period. At the end of the period, the court
shall hold a hearing to determine whether the conditions have been
adequately improved and at the conclusion of the hearing shall
make a further dispositional order in accordance with this section.

te) (f) The court may not terminate the parental right rights of
a parent on the sole basis that the parent is participating in a
medication-assisted treatment program, as regulated in §16-5Y-1
et seq., for substance use disorder, as long as the parent is
successfully fulfilling his or her treatment obligations in the
medication-assisted treatment program.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4092 — “A Bill to repeal §49-2-102 and
§49-2-104 of the Code of West Virginia, 1931, as amended; to
amend and reenact §49-1-206 of said code; to amend and reenact
§49-2-108, §49-2-110, §49-2-111, §49-2-111a, §49-2-112,
§49-2-118, §49-2-121, §49-2-124, and §49-2-126 of said code; to
amend said code by adding thereto five new sections, designated
§49-2-111c, §49-2-127, §49-2-127a §49-2-128, and §49-2-129; to
amend said code by adding thereto two new sections, designated
§49-4-601a and §49-4-601b; and to amend and reenact §49-4-604,
of said code, all relating generally to the child welfare system;
defining terms; increasing the number children allowed in a foster
family home; removing authorization for the Secretary of the
Department of Health and Human Resources to transfer funds
between certain accounts; eliminating requirement that the
secretary provide public education; requiring certain information
to be included in child placing agency data reports; setting a
minimum amount that the Department of Health and Human
Resources must pay child placing agencies per child adopted;
requiring the department to review the rate of payment to foster
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parents at certain time intervals; authorizing and directing the
department to expend funds to achieve certain priorities and
objectives related to child placement and other services; requiring
the department to expend an amount of appropriated funds in fiscal
year 2021 to achieve certain priorities and objectives; requiring the
secretary of the department to report annually, and upon request, to
the Joint Standing Committee on Government and Finance
regarding expenditures and progress toward meeting certain
objectives and priorities; specifying when the department shall
remit payments to foster families; eliminating summary review
requirements for behavioral health care services and facilities for
children in out of home placements; establishing the Foster Child
Bill of Rights; establishing the Foster and Kinship Parent Bill of
Rights; providing that violations of the rights provided to foster
children and parents may be reported to and investigated by the
foster care ombudsman; setting forth certain duties of foster
parents; requiring a number of provisions to be included in the
agreement between the foster parent and the child placing agency
and the department; providing that neglect of a foster or kinship
parent’s duties and violations of agreements may be reported to and
investigated by the foster care ombudsman; requiring the foster
care ombudsman to make certain reports; setting forth the
reasonable and prudent foster parent standard; providing that
children in out-of-home care are entitled to participate in certain
activities and requiring caregivers to use the reasonable and
prudent foster parent standard to make certain decisions regarding
the child; limiting liability of a person adhering to the reasonable
and prudent foster parent standard; requiring the department to
establish minimum standards for transitional living services by
legislative rule; establishing eligibility criteria for children and
transitioning adults to participate in transitional living services;
providing requirements for transitional living arrangements and the
agency’s duties in relation thereto; establishing preference that
children removed from the home be placed with relatives and
fictive kin; establishing a process by which the department shall,
and others may, assist the court in identifying family members and
fictive kin; requiring the department to provide notice to a person
against whom an allegation of abuse or neglect, that does not result
in a finding by a court, is substantiated; providing that a person
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against whom an allegation of abuse or neglect has been
substantiated has a right to contest the substantiation and the right
to appeal a decision of the department to the courts; establishing
requirements for legislative rules of the department regarding
substantiation of abuse and neglect allegations; requiring guardians
ad litem to adhere to certain policies and meet certain requirements;
clarifying when the department, in an abuse and neglect case, is not
required to make efforts to preserve the family; requiring the
department to promulgate legislative rules; requiring the
department promulgate emergency rules; making technical
corrections; and eliminating obsolete language from the code.”

With the further amendment, sponsored by Delegate Summers,
being as follows:

On page eight, line one hundred seventy-four, by striking out
the number “16” and inserting the number “17”.

On page thirteen, section one hundred eleven-c, line eleven, by
striking out “July 1, 2021” and inserting “December 1, 2021”.

On page twenty-nine, section six hundred one-a, line three, by
striking out the words, “child’s caseworker” and inserting the word
“department”.

And,

On page thirty-three, line forty-one, after the period, by
inserting the following:

“The West Virginia Supreme Court of Appeals is requested to
review the Rules of Procedure for Child Abuse and Neglect
Proceedings and the Rules of Professional Conduct specific to
guardians ad litem.”

And,

The further title amendment, sponsored by Delegate Summers,
amending the title of the bill to read as follows:
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Com. Sub for H. B. 4092 — “A Bill to repeal §49-2-102 and
§49-2-104 of the Code of West Virginia, 1931, as amended; to
amend and reenact §49-1-206 of said code; to amend and reenact
§49-2-108, §49-2-110, §49-2-111, §49-2-111a, §49-2-112, §49-2-
118, §49-2-121, §49-2-124, and §49-2-126 of said code; to amend
said code by adding thereto five new sections, designated §49-2-
111c, §49-2-127, §49-2-127a, §49-2-128, and §49-2-129; to amend
said code by adding thereto two new sections, designated §49-4-
601a and §49-4-601b; and to amend and reenact §49-4-604, of said
code, all relating generally to the child welfare system; defining
terms; increasing the number children allowed in a foster family
home; removing authorization for the Secretary of the Department
of Health and Human Resources to transfer funds between certain
accounts; eliminating requirement that the secretary provide public
education; requiring certain information to be included in child
placing agency data reports; setting a minimum amount that the
Department of Health and Human Resources must pay child
placing agencies per child adopted; requiring the department to
review the rate of payment to foster parents at certain time
intervals; authorizing and directing the department to expend funds
to achieve certain priorities and objectives related to child
placement and other services; requiring the secretary of the
department to report annually, and upon request, to the Joint
Standing Committee on Government and Finance regarding
expenditures and progress toward meeting certain objectives and
priorities; specifying when the department shall remit payments to
foster families; eliminating summary review requirements for
behavioral health care services and facilities for children in out of
home placements; establishing the Foster Child Bill of Rights;
establishing the Foster and Kinship Parent Bill of Rights; providing
that violations of the rights provided to foster children and parents
may be reported to and investigated by the foster care ombudsman;
setting forth certain duties of foster parents; requiring a number of
provisions to be included in the agreement between the foster
parent and the child placing agency and the department; providing
that neglect of a foster or kinship parent’s duties and violations of
agreements may be reported to and investigated by the foster care
ombudsman; requiring the foster care ombudsman to make certain
reports; setting forth the reasonable and prudent foster parent
standard; providing that children in out-of-home care are entitled
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to participate in certain activities and requiring caregivers to use
the reasonable and prudent foster parent standard to make certain
decisions regarding the child; limiting liability of a person adhering
to the reasonable and prudent foster parent standard; requiring the
department to establish minimum standards for transitional living
services by legislative rule; establishing eligibility criteria for
children and transitioning adults to participate in transitional living
services; providing requirements for transitional living
arrangements and the agency’s duties in relation thereto;
establishing preference that children removed from the home be
placed with relatives and fictive kin; establishing a process by
which the department shall, and others may assist, in identifying
family members and fictive kin; requiring the department to
provide notice to a person against whom an allegation of abuse or
neglect, that does not result in a finding by a court, is substantiated;
providing that a person against whom an allegation of abuse or
neglect has been substantiated has a right to contest the
substantiation and the right to appeal a decision of the department
to the courts; establishing requirements for legislative rules of the
department regarding substantiation of abuse and neglect
allegations; requiring guardians ad litem to adhere to certain
policies and meet certain requirements; requesting the supreme
court to review certain rules; clarifying when the department, in an
abuse and neglect case, is not required to make efforts to preserve
the family; requiring the department to promulgate legislative
rules; requiring the department promulgate emergency rules;
making technical corrections; and eliminating obsolete language
from the code.”

Whereupon,

Delegate Summers asked and obtained unanimous consent that
the amendment be reformed, as follows:

On page eight, line one hundred seventy-four, by striking out
the number “16” and inserting the number “17”.

On page thirteen, section one hundred eleven-c, line eleven, by
striking out “July 1, 2021” and inserting “December 1, 2020”.
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On page twenty-nine, section six hundred one-a, line three, by
striking out the words “child’s caseworker” and inserting the word
“department”.

And,

On page thirty-three, line forty-one, after the period, by
inserting the following:

“The West Virginia Supreme Court of Appeals is requested to
review the Rules of Procedure for Child Abuse and Neglect
Proceedings and the Rules of Professional Conduct specific to
guardians ad litem.”

The House then concurred in the amendment of the bill by the
Senate with the further reformed amendment and the further title
amendment.

At 12:39 p.m., the House of Delegates recessed until 1:30 p.m.

EI IR S L

Afternoon Session

EE IR I O L

The House of Delegates was called to order by the Honorable
Roger Hanshaw, Speaker.

In the absence of objection, further consideration of Com. Sub.
for H. B. 4092 was postponed until after consideration of Com.
Sub. for H. B. 4009 was completed.

In the absence of objection, the House of Delegates returned to
the Third Order of Business for the purpose of receiving committee
reports.

Committee Reports

Mr. Speaker (Mr. Hanshaw), Chair of the Committee on Rules,
submitted the following report, which was received:
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Your Committee on Rules has had under consideration:

H. C. R. 143, Requesting the Joint Committee on Government
and Finance study and analyze the continued impact of human
trafficking in West Virginia,

And,

H. C. R. 144, Requesting the Joint Committee on Government
and Finance study ongoing issues relating to providing resources
and processes to support and assist “Grandfamilies” caring for
minor children in West Virginia,

And reports the same back with the recommendation that they
each be adopted.

In the absence of objection, the resolutions (H. C. R. 143 and
H. C. R. 144) were each taken up for immediate consideration and
adopted.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Mr. Speaker (Mr. Hanshaw), Chair of the Committee on Rules,
submitted the following report, which was received:

Your Committee on Rules has had under consideration:

S. C.R. 3, US Army MSG Richard A. “Dick” Smoot Memorial
Bridge,

S. C. R. 6, Walter E. Swiger, Jr., Memorial Bridge,

Com. Sub. for S. C. R. 8, US Army 1LT Harold H. Frazier
Memorial Bridge,

S. C.R. 9, US Army SSG Nick P. Markos Memorial Bridge,
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S. C. R. 12, US Army PFC Gary Alcott Birkhimer Memorial
Bridge,

S. C. R. 17, USMC PFC Manuel P. Markos Memorial Bridge,

Com. Sub. for S. C. R. 19, USMC LCpl Fred Michael Kerns
Memorial Bridge,

S. C. R. 32, US Marine Corps PFC James R. “Johnny” Corder
Memorial Bridge,

S. C. R. 33, US Air Force MSGT Dvon Duncan Memorial
Bridge,

S. C. R. 34, US Army CPL Dane Hampton Hamric Memorial
Bridge,

S. C. R. 35, Veterans Memorial Drive,

S. C. R. 36, Shafer Brothers US Military Veterans Memorial
Bridge,

S. C. R. 39, US Navy POI Jeffrey S. Taylor Memorial Bridge,

S. C. R. 42, US Army CPL Richard “Warren” Ellison
Memorial Bridge,

S. C. R. 43, US Army 1LT Fred Omar Pratt Memorial Bridge,
And,
S. C. R. 59, Rachel Hershey Smith Memorial Shelter,

And reports the same back with the recommendation that they
each be adopted.

In the absence of objection, the resolutions (S.
6, Com. Sub. for S. C. R. 8, S. C.R. 9, S. C. R.
Com. Sub. for S. C.R. 19, S. C.R. 32, S. C. R. 33, S.
C.R. 35, SCR36SCR39,SCR42,SCR43andS.
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R. 59) were each taken up for immediate consideration and
adopted.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

Messages from the Senate

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had refused
to recede from its amendment and requested the House of
Delegates to agree to the appointment of a Committee of
Conference of three from each house on the disagreeing votes of
the two houses as to

H. B. 4524, Making the entire state “wet” or permitting the sale
of alcoholic liquors for off-premises consumption.

On motion of Delegate Summers, the House of Delegates
agreed to the appointment of a Committee of Conference from each
house on the disagreeing votes of the two houses.

Whereupon,

In the absence of objection, the Speaker appointed as conferees
on the part of the House of Delegates the following:

Delegates Westfall, Capito and Hartman.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

H. B. 4354, Adding nabiximols to the permitted list of
distributed and prescribed drugs.
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On motion of Delegate Summers, the House concurred in the
following amendment by the Senate, with further title amendment:

On page two, section two hundred one, line forty-one, by
striking out the word “nabiximol” and inserting in lieu thereof
“nabiximols”.

And,
By amending the title of the bill to read as follows:

H. B. 4354 - “A Bill to amend and reenact §60A-2-201 of the
Code of West Virginia, 1931, as amended, relating to drugs;
providing for the sale, wholesale, distribution, or prescribing of
nabiximols in a product approved by the Food and Drug
Administration; and placing nabiximols on the schedules of
controlled substance or descheduled as provided by the Food and
Drug Administration.”

And,

The further title amendment, sponsored by Delegate Shott,
amending the title of the bill to read as follows:

H. B. 4354 - “A Bill to amend and reenact §60A-2-201 of the
Code of West Virginia, 1931, as amended, relating to drugs;
providing for the sale, wholesale, distribution, or prescribing of
nabiximols in a product approved by the Food and Drug
Administration; and providing that nabiximols shall be placed on
the schedules of controlled substances or descheduled as provided
by the Drug Enforcement Administration.”

The bill, as amended by the Senate, and further amended by the
House, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 709), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.
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So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4354) passed.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4362, Relating to penalties for neglect,
emotional abuse or death caused by a caregiver.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“861-8D-5a. Verbal abuse of noncommunicative child:
penalties.

The amendments made to this section during the 2020 Regular
Session of the Legislature shall be known as ‘Adri’s, Owen’s, and
Emma’s Law’.

(a) Any person, 18 years of age or older, who has supervisory
responsibility over a noncommunicative minor child, who
repeatedly engages in verbal conduct toward the child in an
insulting, demeaning or threatening manner, is guilty of a
misdemeanor and, upon conviction thereof, shall be fined not less
that $500 nor more that $2.500 or confined in jail not more than six
months, or both fined and confined.

(b) As used in section (a) of this section:

(1) ‘Noncommunicative child’ means a child who, due to
physical or developmental disabilities is unable to communicate
verbally, in writing, or through a recognized sign language:

(2) ‘Repeatedly’ means on two or more occasions:
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(3) ‘Supervisory responsibility’ means any situation where an
adult has direct supervisory decision-making, oversight,
instructive, academic, evaluative, or advisory responsibilities
regarding the child. Supervisory responsibility can occur in a
residence, in or out of a school setting, institutional setting, and in
curricular, co-curricular, or extra-curricular settings.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4362 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §61-8D-5a, relating to creating the offense of verbal
abuse of a noncommunicative child; setting forth elements of the
offense; establishing criminal penalties; and defining terms.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 710), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4362) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had passed,
with amendment, to take effect July 1, 2020, a bill of the House of
Delegates, as follows:

Com. Sub. for H. B. 4363, Establishing the West Virginia
Division of Natural Resources Police Officer Retirement System.
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On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page twenty-four, section five, line eleven, by striking out
the words “plan to the Consolidated Public Retirement Board
expense fund” and inserting in lieu thereof “board from funds
received by the board through gifts and bequests to the fund and
any accretions and accumulations which may properly be paid into
and become a part of the fund. The board may receive gifts and
bequests for purposes of paying start-up costs as set forth in this
subsection”.

On page thirty-two, section ten, line three, after the word
“Natural”, by inserting the word “Resources”.

And,

On page forty-four, section fifteen, line fifty-one, by striking
out the word “distribute” and inserting in lieu thereof the word
“distributee”.

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 711), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4363) passed.

Delegate Summers moved the bill take effect July 1, 2020.
On the question, the yeas and nays were taken (Roll No. 712),

and there were—yeas 99, nays none, absent and not voting 1, with
the absent and not voting being as follows:
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Absent and Not Voting: Queen.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4363) takes effect July 1, 2020.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

H. B. 4375, Speech-Language Pathologists and Audiologists
Compact.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 32A. SPEECH-LANGUAGE PATHOLOGISTS
AND AUDIOLOGISTS COMPACT.

§30-32A-1. Purpose.

The purpose of this compact is to facilitate interstate practice
of audiology and speech-language pathology with the goal of
improving public access to audiology and speech-language
pathology services. The practice of audiology and speech-language
pathology occurs in the state where the patient, client, or student is
located at the time of the patient, client, or student encounter. The
compact preserves the regulatory authority of states to protect
public health and safety through the current system of state
licensure. This compact is designed to achieve the following

objectives:
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(1) Increase public access to audiology and speech-language
pathology services by providing for the mutual recognition of other
member state licenses;

(2) Enhance the state’s ability to protect the public’s health and
safety:;

(3) Encourage the cooperation of member states in regulating
multistate audiology and

speech-language pathology practice;

(4) Support spouses of relocating active duty military
personnel;

(5) Enhance the exchange of licensure, investigative, and
disciplinary information between member states:

(6) Allow a remote state to hold a provider of services with a
compact privilege in that state accountable to that state’s practice
standards; and

(7) Allow for the use of telehealth technology to facilitate
increased access to audiology and speech-language pathology
services.

§30-32A-2. Definitions.

As used in this compact, except as otherwise provided, the
following definitions shall apply:

‘Active duty military’ means full-time duty status in the active
uniformed service of the

United States, including members of the National Guard and
Reserve on active duty orders pursuant to 10 U.S.C. Section 1209
and 1211.

‘Adverse action’ means any administrative, civil, equitable, or
criminal action permittedby a state’s laws which is imposed by a
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licensing board or other authority against an audiologist or speech-
language pathologist, including actions against an individual’s
license or privilege to practice such as revocation, suspension,
probation, monitoring of the licensee, or restriction on the
licensee’s practice.

‘Alternative program’ means a nondisciplinary monitoring
process approved by an audiology or speech-language pathology
licensing board to address impaired practitioners.

‘Audiologist’ means an individual who is licensed by a state to
practice audiology.

‘Audiology’ means the care and services provided by a
licensed audiologist as set forth in the member state’s statutes and
rules.

‘Audiology and Speech-Language Pathology Compact
Commission’ or ‘Commission’ means the national administrative
body whose membership consists of all states that have enacted the

compact.

‘Audiology and speech-language pathology licensing board’,
‘audiology licensing board’, ‘speech-language pathology licensing
board’, or ‘licensing board’ means the agency of a state that is
responsible for the licensing and regulation of audiologists or
speech-language pathologists, or both, which in West Virginia is
the West Virginia Board of Examiners for Speech-Language
Pathology and Audiology (‘board’).

‘Compact privilege’ means the authorization granted by a
remote state to allow a licensee from another member state to
practice as an audiologist or speech-language pathologist in the
remote state under its laws and rules. The practice of audiology or
speech-language pathology occurs in the member state where the
patient, client, or student is located at the time of the patient, client,
or student encounter.

‘Current _significant  investigative information’ means
investigative information that a licensing board, after an inquiry or
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investigation that includes notification and an opportunity for the
audiologist or speech-language pathologist to respond, if required
by state law, has reason to believe is not groundless and, if proved
true, would indicate more than a minor infraction.

‘Data system’ means a repository of information about
licensees, including, but not limited to, continuing education,
examination, licensure, investigation, compact privilege, and
adverse action.

‘Encumbered license’ means a license in which an adverse
action restricts the practice of audiology or speech-language
pathology by the licensee and the adverse action has been reported
to the National Practitioners Data Bank (NPDB).

‘Executive committee’ means a group of directors elected or
appointed to act on behalf of, and within the powers granted to
them by, the commission.

‘Home state’ means the member state that is the licensee’s
primary state of residence.

‘Impaired practitioner’ means individuals whose professional
practice is adversely affected by substance abuse, addiction, or
other health-related conditions.

‘Licensee’ means an individual who currently holds an
authorization from the state licensing board to practice as an
audiologist or speech-language pathologist.

‘Member state’ means a state that has enacted the compact.

‘Privilege to practice’ means a legal authorization permitting
the practice of audiology or speech-language pathology in a remote
state.

‘Remote state’ means a member state other than the home state
where a licensee is exercising or seeking to exercise the compact

privilege.
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‘Rule’ means a regulation, principle, or directive promulgated
by the commission that has the force of law.

‘Single-state license’ means an audiology or speech-language
pathology license issued by a member state that authorizes practice
only within the issuing state and does not include a privilege to
practice in any other member state.

‘Speech-language pathologist’ means an individual who is
licensed by a state to practice speech-language pathology.

‘Speech-language pathology’ means the care and services
provided by a licensed speech-language pathologist as set forth in
the member state’s statutes and rules.

‘State’ means any state, commonwealth, district, or territory of
the United States of America that regulates the practice of
audiology and speech-language pathology.

‘State practice laws’ means a member state’s laws, rules, and
regulations that govern the practice of audiology or speech-
language pathology, define the scope of audiology or speech-
language pathology practice, and create the methods and grounds
for imposing discipline.

‘Telehealth’ means the application of telecommunication,
audio-visual, or other technologies that meets the applicable
standard of care to deliver audiology or speech-language pathology
services at a distance for assessment, intervention, or consultation.

§30-32A-3. State participation in the compact.

(a) Upon the grant of the compact privilege, a license issued to
an audiologist or speech-language pathologist by a home state to a
resident in that state shall be recognized by each member state as
authorizing an audiologist or speech-language pathologist to
practice audiology or speech-language pathology, under a privilege
to practice, in the member state where the licensee obtains this

privilege.
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(b) A state must implement or use procedures for considering
the criminal history records of applicants for initial privilege to
practice. These procedures shall include the submission of
fingerprints or other biometric-based information by applicants for
the purpose of obtaining an applicant’s criminal history record
information from the Federal Bureau of Investigation and the
agency responsible for retaining that state’s criminal records.

(1) A member state must fully implement a criminal
background check requirement, within a timeframe established by
rule, by receiving the results of the Federal Bureau of Investigation
record search on criminal background checks and using the results
in making licensure decisions.

(2) Communication between a member state, the commission,
and among member states regarding the verification of eligibility
for licensure through the compact shall not include any information
received from the Federal Bureau of Investigation relating to a
federal criminal records check performed by a member state under
Public Law 92-544.

(c) Upon application for a privilege to practice, the licensing
board in the issuing remote state shall ascertain, through the data
system, whether the applicant has ever held, or is the holder of, a
license issued by any other state, whether there are any
encumbrances on any license or privilege to practice held by the
applicant, and whether any adverse action has been taken against
any license or privilege to practice held by the applicant.

(d) Each member state shall require an applicant to obtain or
retain a license in the home

state and meet the home state’s qualifications for licensure or
renewal of licensure, as well as all other applicable state laws.

(e) An audiologist:

(1) Must meet one of the following educational requirements:
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(A) On or before, December 31, 2007, the applicant graduated
with a master’s degree or doctorate in audiology, or equivalent
degree regardless of degree name, from a program that is
accredited by an accrediting agency recognized by the Council for
Higher Education Accreditation, or its successor, or by the United
States Department of Education, and operated by a college or
university accredited by a regional or national accrediting
organization recognized by the board;

(B) After Jan. 1, 2008, the applicant graduated with a doctoral
degree in audiology, or equivalent degree, regardless of degree
name, from a program that is accredited by an accrediting agency
recognized by the Council for Higher Education Accreditation, or
its successor, or by the United States Department of Education, and
operated by a college or university accredited by a regional or
national accrediting organization recognized by the board; or

(C) The applicant graduated from an audiology program that is
housed in an institution of higher education outside of the United
States: (i) For which the program and institution have been
approved by the authorized accrediting body in the applicable
country; and (ii) the degree program has been verified by an
independent credentials review agency to be comparable to a state
licensing board-approved program;

(2) Completed a supervised clinical practicum experience from
an accredited educational institution or its cooperating programs as
required by the commission;

(3) Successfully passed a national examination approved by the
commission;

(4) Holds an active, unencumbered license:

(5) Has not been convicted or found guilty, and has not entered
into an agreed disposition, of a felony related to the practice of
audiology under applicable state or federal criminal law: and

(6) Has a valid United States Social Security or National
Practitioner Identification number.
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(f) A speech-language pathologist:

(1) Must meet one of the following educational requirements:

(A) The applicant graduated with a master’s degree from a
speech-language pathology program that is accredited by an
organization recognized by the United States Department of
Education and operated by a college or university accredited by a
regional or national accrediting organization recognized by the
board; or

(B) The applicant graduated from a speech-language pathology
program that is housed in an institution of higher education outside
of the United States: (i) For which the program and institution have
been approved by the authorized accrediting body in the applicable
country; and (ii) the degree program has been verified by an
independent credentials review agency to be comparable to a state
licensing board-approved program.

(2) Completed a supervised clinical practicum experience from
an educational institution or its cooperating programs as required
by the commission;

(3) Completed a supervised postgraduate professional
experience as required by the commission;

(4) Successfully passed a national examination approved by the
commission:

(5) Holds an active, unencumbered license:

(6) Has not been convicted or found guilty, and has not entered
into an agreed disposition, of a felony related to the practice of
speech-language pathology under applicable state or federal
criminal law; and

(7) Has a valid United States Social Security or National
Practitioner Identification number.
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(2) The privilege to practice is derived from the home state
license.

(h) An audiologist or speech-language pathologist practicing in
a member state must comply with the state practice laws of the state
in which the client is located at the time service is provided. The
practice of audiology and speech-language pathology shall include
all audiology and speech-language pathology practice as defined
by the state practice laws of the member state in which the client is
located. The practice of audiology and speech-language pathology
in a member state under a privilege to practice shall subject an
audiologist or speech-language pathologist to the jurisdiction of the
licensing board, the courts, and the laws of the member state in
which the client is located at the time service is provided.

(1) Individuals not residing in a member state shall continue to
be able to apply for a member state’s single-state license as
provided under the laws of each member state. However, the
single-state license granted to these individuals shall not be
recognized as granting the privilege to practice audiology or
speech-language pathology in any other member state. Nothing in
this compact affects the requirements established by a member
state for the issuance of a single-state license.

(1) Member states may charge a fee for granting a compact
privilege.

(k) Member states must comply with the bylaws and rules and
regulations of the commission.

§30-32A-4. Compact privilege.

(a) To exercise the compact privilege under the terms and
provisions of the compact, the audiologist or speech-language
pathologist shall:

(1) Hold an active license in the home state;

(2) Have no encumbrance on any state license:
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(3) Be eligible for a compact privilege in any member state in
accordance with §30-32A-3 of this code;

(4) Had no adverse action against any license or compact
privilege within the previous two vears from date of application;

(5) Notify the Commission that the licensee is seeking the
compact privilege within a remote state or states;

(6) Pay any applicable fees, including any state fee, for the
compact privilege: and

(7) Report to the commission adverse action taken by any
nonmember state within 30 days from the date the adverse action
is taken.

(b) For the purposes of the compact privilege, an audiologist or
speech-language pathologist may only hold one home state license
at a time.

(c) Except as provided in §30-32A-6 of this code, if an
audiologist or speech-language pathologist changes primary state
of residence by moving between two member states, the
audiologist or speech-language pathologist must apply for
licensure in the new home state, and the license issued by the prior
home state shall be deactivated in accordance with applicable rules
adopted by the commission.

(d) The audiologist or speech-language pathologist may apply
for licensure in advance of a change in primary state of residence.

(e) A license shall not be issued by the new home state until the
audiologist or speech-language pathologist provides satisfactory
evidence of a change in primary state of residence to the new home
state and satisfies all applicable requirements to obtain a license
from the new home state.

(f) If an audiologist or speech-language pathologist changes
primary state of residence by moving from a member state to a
nonmember state, the license issued by the prior home state shall
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convert to a single-state license, valid only in the former home
state, and the privilege to practice in any member state is
deactivated in accordance with the rules promulgated by the
commission.

(2) The compact privilege is valid until the expiration date of
the home state license. The licensee must comply with the
requirements of subsection (a) of this section to maintain the
compact privilege in the remote state.

(h) A licensee providing audiology or speech-language
pathology services in a remote state under the compact privilege
shall function within the laws and regulations of the remote state.

(1) A licensee providing audiology or speech-language
pathology services in a remote state 1S subject to that state’s
regulatory authority. A remote state may, in accordance with due
process and that state’s laws, remove a licensee’s compact
privilege in the remote state for a specific period of time, impose
fines, or take any other necessary actions to protect the health and
safety of its citizens.

(1) If a home state license is encumbered, the licensee shall lose
the compact privilege in any remote state until the following occur:

(1) The home state license is no longer encumbered; and

(2) Two vears have elapsed from the date of the adverse action.

(k) Once an encumbered license in the home state is restored
to _good standing, the licensee must meet the requirements of
subsection (a) of this section to obtain a compact privilege in any
remote state.

§30-32A-5. Compact privilege to practice telehealth.

(a) Member states shall recognize the right of an audiologist or
speech-language pathologist, licensed by a home state in
accordance with §30-32A-3 of this code and under rules
promulgated by the commission, to practice audiology or speech-
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language pathology in any member state via telehealth under a
privilege to practice as provided in the compact and rules
promulgated by the commission.

(b) A licensee providing audiology or speech-language
pathology services in a remote state under the compact privilege
shall function within the laws and regulations of the state where the
patient, client, or student is located.

§30-32A-6. Active duty military personnel or their spouses.

Active duty military personnel, or their spouse, shall designate
a home state where the individual has a current license in good
standing. The individual may retain the home state designation
during the period the service member is on active duty. Subsequent
to designating a home state, the individual shall only change their
home state through application for licensure in the new state.

§30-32A-7. Adverse actions.

(a) In addition to the other powers conferred by state law, a
remote state may, in accordance with existing state due process
law:

(1) Take adverse action against an audiologist’s or speech-
language pathologist’s privilege to practice within that member
state: and

(2) Issue subpoenas for both hearings and investigations that
require the attendance and testimony of witnesses as well as the
production of evidence. Subpoenas issued by a licensing board in
a member state for the attendance and testimony of witnesses or
the production of evidence from another member state shall be
enforced in the latter state by any court of competent jurisdiction,
according to the practice and procedure of that court applicable to
subpoenas issued in proceedings pending before it. The issuing
authority shall pay any witness fees, travel expenses, mileage, and
other fees required by the service statutes of the state in which the
witnesses or evidence are located.
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(b) Only the home state may take adverse action against an
audiologist’s or speech-language pathologist’s license issued by
the home state.

(c) For purposes of taking adverse action, the home state shall
give the same priority and

effect to reported conduct received from a member state as it would
if the conduct had occurred within the home state. In so doing, the
home state shall apply its own state laws to determine appropriate
action.

(d) The home state shall complete any pending investigations
of an audiologist or speech-language pathologist who changes
primary state of residence during the course of the investigation.
The home state may also take appropriate action or actions and
shall promptly report the conclusions of the investigations to the
administrator of the data system. The administrator of the data
system shall promptly notify the new home state of any adverse
actions.

(e) If otherwise permitted by state law, the home state may
recover from the affected audiologist or speech-language
pathologist the costs of investigations and disposition of cases
resulting from any adverse action taken against that audiologist or
speech-language pathologist.

() The home state may take adverse action based on the factual
findings of the remote state, provided that the home state follows
its own procedures for taking the adverse action.

(2) Joint Investigations -

(1) In addition to the authority granted to a member state by its
respective audiology or speech-language pathology practice act or
other applicable state law, any member state may participate with
other member states in joint investigations of licensees.
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(2) Member states shall share any investigative, litigation, or
compliance materials in furtherance of any joint or individual
investigation initiated under the compact.

(h) If adverse action is taken by the home state against an
audiologist’s or speech-language pathologist’s license, the
audiologist’s or speech-language pathologist’s privilege to practice
in all other member states shall be suspended until all
encumbrances have been removed from the state license. All home
state disciplinary orders that impose adverse action against an
audiologist’s or speech language pathologist’s license shall include
a statement that the audiologist’s or speech-language pathologist’s
privilege to practice is deactivated in all member states during the
pendency of the order.

(1) If a member state takes adverse action against a licensee, it
shall promptly notify the administrator of the data system. The
administrator of the data system shall promptly notify the home
state and any remote states in which the licensee has the privilege
to practice of any adverse actions by the home state or remote
states.

(1) Nothing in this compact shall override a member state’s
decision that participation in an alternative program may be used
in lieu of adverse action.

§30-32A-8. Establishment of the Audiology and Speech-
Language Pathology Compact Commission.

(a) The compact member states hereby create and establish a
joint public agency known

as the Audiology and Speech-Language Pathology Compact
Commission:

(1) The commission is an instrumentality of the compact states:

(2) Venue is proper and judicial proceedings by or against the
commission shall be brought solely and exclusively in a court of
competent jurisdiction where the principal office of the
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commission is located. The commission may waive venue and
jurisdictional defenses to the extent it adopts or consents to
participate in alternative dispute resolution proceedings; and

(3) Nothing in this compact shall be construed to be a waiver
of sovereign immunity.

(b) Membership, voting and meetings -

(1) Each member state shall have two delegates selected by that
member state’s licensing board. The delegates shall be current
members of the licensing board. One shall be an audiologist and
one shall be a speech-language pathologist.

(2) An additional five delegates, who are either a public
member or board administrators from a state licensing board, shall
be chosen by the executive committee from a pool of nominees
provided by the commission at large.

(3) Any delegate may be removed or suspended from office as
provided by the law of the state from which the delegate is

appointed.

(4) The member state board shall fill any vacancy occurring on
the commission within 90 days.

(5) Each delegate is entitled to one vote with regard to the
promulgation of rules and creation of bylaws and shall otherwise
have an opportunity to participate in the business and affairs of the
commission.

(6) A delegate shall vote in person or by other means as
provided in the bylaws. The bylaws may provide for delegates’
participation in meetings by telephone or other means of
communication.

(7) The commission shall meet at least once during each
calendar year. Additional meetings shall be held as set forth in the

bylaws.
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(¢) The commission may:

(1) Establish the fiscal year of the commission;

(2) Establish bylaws:

(3) Establish a code of ethics:

(4) Maintain its financial records in accordance with the
bylaws;

(5) Meet and take actions as are consistent with the provisions
of this compact and the bylaws:

(6) Promulgate uniform rules to facilitate and coordinate
implementation and administration of this compact. The rules shall
have the force and effect of law and shall be binding in all member
states to the extent and in the manner provided for in the compact;

(7) Bring legal proceedings or prosecute actions in the name of
the commission, provided that the standing of any state audiology
or speech-language pathology licensing board to sue or be sued
under applicable law shall not be affected;

(8) Purchase and maintain insurance and bonds:

(9) Borrow, accept, or contract for services of personnel,
including, but not limited to, employees of a member state:

(10) Hire employees, elect or appoint officers, fix
compensation, define duties, grant individuals appropriate
authority to carry out the purposes of the compact, and establish
the commission’s personnel policies and programs relating to
conflicts of interest, qualifications of personnel, and other related
personnel matters;

(11) Accept any and all appropriate donations and grants of
money, equipment, supplies, materials, and services, and receive,
use, and dispose of the same: Provided, That at all times the
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commission shall avoid any appearance of impropriety or conflict
of interest;

(12) Lease, purchase, accept appropriate gifts or donations of,
or otherwise to own, hold,

1Improve, or use, any property. real, personal, or mixed: Provided,
That at all times the commission shall avoid any appearance of

impropriety;

(13) Sell, convey, mortgage. pledge, lease, exchange, abandon,
or otherwise dispose of any property real, personal, or mixed:

(14) Establish a budget and make expenditures:

(15) Borrow money:;

(16) Appoint committees, including standing committees
composed of members and other interested persons designated in
this compact and the bylaws:

(17) Provide and receive information from, and cooperate with,
law enforcement agencies;

(18) Establish and elect an executive committee; and

(19) Perform other functions necessary or appropriate to
achieve the purposes of this compact consistent with the state
regulation of audiology and speech-language pathology licensure

and practice.

(d) The commission may not change or modify the laws of the
member states which define the practice of audiology and speech-
language pathology in the respective states.

(e) The executive committee may act on behalf of the
commission, within the powers of the commission, according to
the terms of this compact. The executive committee shall be
composed of 10 members:
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(1) Seven voting members who are elected by the commission
from the current membership of the commission;

(2) Two ex officio members, consisting of one nonvoting
member from a recognized national audiology professional
association and one nonvoting member from a recognized national
speech-language pathology association; and

(3) One ex officio, nonvoting member from the recognized
membership organization of the audiology and speech-language
pathology licensing boards.

(f) The ex officio members shall be selected by their respective
organizations.

(1) The commission may remove any member of the executive
committee as provided in the bylaws.

(2) The executive committee shall meet at least annually.

(3) The executive committee shall:

(A) Recommend to the entire commission changes to the rules
or_bylaws, changes to this compact legislation, fees paid by
compact member states such as annual dues, and any commission
compact fee charged to licensees for the compact privilege;

(B) Ensure compact administration services are appropriately
provided, contractual or otherwise:

(C) Prepare and recommend the budget;

(D) Maintain financial records on behalf of the commission;

(E) Monitor compact compliance of member states and provide
compliance reports to the commission;

(F) Establish additional committees as necessary:; and

(G) Perform duties as provided in rules or bylaws.
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(4) All meetings of the commission or the executive committee
shall be open to the public, and public notice of meetings shall be
given in the same manner as required under the rule-making
provisions in §30-32A-10 of this code.

(5) The commission or the executive committee or other
committees of the commission may convene in a closed, nonpublic
meeting if the commission or executive committee or other
committees of the commission must discuss:

(A) Noncompliance of a member state with its obligations
under the compact;

(B) The employment, compensation, discipline or other
matters, practices or procedures related to specific employees or
other matters related to the commission’s internal personnel
practices and procedures;

(C) Current, threatened, or reasonably anticipated litigation;

(D) Negotiation of contracts for the purchase, lease, or sale of
200ds, services, or real estate;

(E) Accusing any person of a crime or formally censuring any
person;

(F) Disclosure of trade secrets or commercial or financial
information that is privileged or confidential;

(G) Disclosure of information of a personal nature where
disclosure would constitute a clearly unwarranted invasion of
personal privacy:

(H) Disclosure of investigative records compiled for law
enforcement purposes;

(I) Disclosure of information related to any investigative
reports prepared by or on behalf of or for use of the commission or
other committee charged with the responsibility of investigation or
the determination of compliance issues pursuant to the compact; or
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(J) Matters specifically exempted from disclosure by federal or
member state statutes.

(6) If a meeting, or portion of a meeting, is closed pursuant to
this provision, the commission’s legal counsel or designee shall
certify that the meeting may be closed and shall reference each
relevant exempting provision.

(7) The commission shall keep minutes that fully and clearly
describe all matters discussed in a meeting and shall provide a full
and accurate summary of actions taken, and the reasons therefore,
including a description of the views expressed. All documents
considered in connection with an action shall be identified in the
minutes. All minutes and documents of meetings, other than closed
meetings, shall be made available to members of the public upon
request. All minutes and documents of a closed meeting shall
remain under seal, subject to release by a majority vote of the
commission or order of a court of competent jurisdiction.

(8) Financing of the commission -

(A) The commission shall pay, or provide for the payment of,
the reasonable expenses of its establishment, organization, and
ongoing activities.

(B) The commission may accept any and all appropriate
revenue sources, donations, and grants of money, equipment,
supplies, materials, and services.

(C) The commission may levy on and collect an annual
assessment from each member state’s licensing board, which in
West Virginia is the West Virginia Board of Examiners for Speech-
Language Pathology and Audiology Board, or impose fees on
parties, other than the member states, to cover the cost of the
operations and activities of the commission and its staff, which
must be in a total amount sufficient to cover its annual budget as
approved each year for which revenue is not provided by other
sources. The aggregate annual assessment amount shall be
allocated based upon a formula to be determined by the
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commission, which shall promulgate a rule binding upon all
member states.

(9) The commission shall not incur obligations of any kind
prior to securing the funds adequate to meet the obligation; nor
shall the commission pledge the credit of any of the member states,
except by and with the authority of the member state.

(10) The commission shall keep accurate accounts of all
receipts and disbursements. The receipts and disbursements of the
commission are subject to the audit and accounting procedures
established under its bylaws. However, all receipts and
disbursements of funds handled by the commission shall be audited
yearly by a certified or licensed public accountant, and the report
of the audit shall be included in and become part of the annual
report of the commission.

(2) Oualified immunity, defense, and indemnification -

(1) The members, officers, executive director, employees, and
representatives of the Commission are immune from suit and
liability, either personally or in their official capacity, for any claim
for damage to or loss of property or personal injury or other civil
liability caused by or arising out of any actual or alleged act, error,
or omission that occurred, or that the person against whom the
claim is made had a reasonable basis for believing occurred within
the scope of Commission employment, duties or responsibilities:
Provided, That nothing in this subdivision shall be construed to
protect any person from suit or liability for any damage, loss,
injury, or liability caused by the intentional or willful or wanton
misconduct of that person;

(2) The commission shall defend any member, officer,
executive director, employee, or representative of the commission
in any civil action seeking to impose liability arising out of any
actual or alleged act, error, or omission that occurred within the
scope of commission employment, duties, or responsibilities, or
that the person against whom the claim is made had a reasonable
basis for believing occurred within the scope of commission
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employment, duties, or responsibilities: Provided, That nothing in
this subdivision prohibits that person from retaining his or her own
counsel: Provided, however, That the actual or alleged act, error,
or omission did not result from that person’s intentional or willful
or wanton misconduct; and

(3) The commission shall indemnify and hold harmless any
member, officer, executive director, employee, or representative of
the commission for the amount of any settlement or judgment
obtained against that person arising out of any actual or alleged act,
error, or omission that occurred within the scope of commission
employment, duties, or responsibilities, or that person had a
reasonable basis for believing occurred within the scope of
commission employment, duties, or responsibilities: Provided,
That the actual or alleged act, error, or omission did not result from
the intentional or willful or wanton misconduct of that person.

§30-32A-9. Data system.

(a) The commission shall provide for the development,
maintenance, and use of a coordinated database and reporting
system containing licensure, adverse action, and investigative
information on all licensed individuals in member states.

(b) Notwithstanding any other provision of state law to the
contrary, a member state shall submit a uniform data set to the data
system on all individuals to whom this compact is applicable as
required by the rules of the commission, including:

(1) Identifying information:

(2) Licensure data;

(3) Adverse actions against a license or compact privilege:

(4) Nonconfidential information related to alternative program
participation;
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(5) Any denial of application for licensure, and the reason for
denial; and

(6) Other information that may facilitate the administration of
this compact, as determined by the rules of the commission.

(c) Investigative information pertaining to a licensee in any
member state shall only be available to other member states.

(d) The commission shall promptly notify all member states of
any adverse action taken against a licensee or an individual
applying for a license. Adverse action information pertaining to a
licensee in any member state shall be available to any other
member state.

(e) Member states contributing information to the data system
may designate information that may not be shared with the public
without the express permission of the contributing state.

() Any information submitted to the data system that is
subsequently required to be expunged by the laws of the member
state contributing the information shall be removed from the data

system.

§30-32A-10. Rulemaking.

(a) The commission shall exercise its rulemaking powers
pursuant to the criteria set forth in this section and the rules adopted
thereunder. Rules and amendments become binding as of the date
specified in each rule or amendment.

(b) If a majority of the legislatures of the member states rejects
a rule, by enactment of a statute or resolution in the same manner
used to adopt the compact within four years of the date of adoption
of the rule, the rule shall have no further force and effect in any
member state.

(c) Rules or amendments to the rules shall be adopted at a
regular or special meeting of the commission.
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(d) Prior to promulgation and adoption of a final rule or rules
by the commission, and at least 30 days in advance of the meeting
at which the rule shall be considered and voted upon, the
commission shall file a Notice of Proposed Rulemaking:

(1) On the website of the commission or other publicly
accessible platform: and

(2) On the website of each member state audiology or speech-
language pathology licensing board or other publicly accessible
platform or the publication in which each state would otherwise
publish proposed rules.

(e) The Notice of Proposed Rulemaking shall include:

(1) The proposed time, date, and location of the meeting in
which the rule shall be considered and voted upon;

(2) The text of the proposed rule or amendment and the reason
for the proposed rule or amendment;

(3) A request for comments on the proposed rule from any
interested person; and

(4) The manner in which interested persons may submit notice
to the commission of their intention to attend the public hearing
and any written comments.

(f) Prior to the adoption of a proposed rule, the commission
shall allow persons to submit written data, facts, opinions, and
arguments, which shall be made available to the public.

(2) The commission shall grant an opportunity for a public
hearing before it adopts a rule or amendment if a hearing is

requested by:

(1) At least 25 persons:

(2) A state or federal governmental subdivision or agency: or
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(3) An association having at least 25 members.

(h) If a hearing is held on the proposed rule or amendment, the
commission shall publish the place, time, and date of the scheduled
public hearing. If the hearing is held via electronic means, the
commission shall publish the mechanism for access to the
electronic hearing.

(1) All persons wishing to be heard at the hearing shall notify
the executive director of the commission or other designated
member in writing of their desire to appear and testify at the
hearing not less than five business days before the scheduled date

of the hearing.

(2) Hearings shall be conducted in a manner providing each
person who wishes to comment a fair and reasonable opportunity
to comment orally or in writing.

(3) All hearings shall be recorded. A copy of the recording shall
be made available to any person, upon request, at his or her own

exXpense.

(4) Nothing in this section shall be construed as requiring a
separate hearing on each rule. Rules may be grouped for the
convenience of the commission at hearings required by this section.

(1) Following the scheduled hearing date, or by the close of
business on the scheduled hearing date if the hearing was not held,
the Commission shall consider all written and oral comments
received.

(1) If no written notice of intent to attend the public hearing by
interested parties is received, the commission may proceed with
promulgation of the proposed rule without a public hearing.

(k) The commission shall, by majority vote of all members,
take final action on the proposed rule and shall determine the
effective date of the rule, if any, based on the rulemaking record
and the full text of the rule.
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() Upon determination that an emergency exists, the
commission may consider and adopt an emergency rule without
prior notice, opportunity for comment, or hearing, provided that the
usual rule-making procedures provided in the compact and in this
section are retroactively applied to the rule as soon as reasonably
possible, in no event later than 90 days after the effective date of
the rule. For the purposes of this provision, an emergency rule is
one that must be adopted immediately in order to:

(1) Meet an imminent threat to public health, safety, or welfare:

(2) Prevent a loss of commission or member state funds; or

(3) Meet a deadline for the promulgation of an administrative
rule that is established by federal law or rule.

(m) The commission or an authorized committee of the
commission may direct revisions to a previously adopted rule or
amendment for purposes of correcting typographical errors, errors
in format, errors in consistency, or grammatical errors. Public
notice of any revisions shall be posted on the website of the
commission. The revision is subject to challenge by any person for
a period of 30 days after posting. The revision may be challenged
only on grounds that the revision results in a material change to a
rule. A challenge shall be made in writing and delivered to the chair
of the commission prior to the end of the notice period. If no
challenge is made, the revision shall take effect without further
action. If the revision is challenged, the revision may not take effect
without the approval of the commission.

8§30-32A-11. Dispute resolution and enforcement.

(a) Dispute resolution -

(1) Upon request by a member state, the commission shall
attempt to resolve disputes related to the compact that arise among
member states and between member and nonmember states.
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(2) The commission shall promulgate a rule providing for both
mediation and binding dispute resolution for disputes as

appropriate.

(b) Enforcement -

(1) The commission, in the reasonable exercise of its
discretion, shall enforce the provisions and rules of this compact.

(2) By majority vote, the commission may initiate legal action
in the United States District Court for the District of Columbia or
the federal district where the commission has its principal offices
against a member state in default to enforce compliance with the
provisions of the compact and its promulgated rules and bylaws.
The relief sought may include both injunctive relief and damages.
In the event judicial enforcement is necessary, the prevailing
member shall be awarded all costs of litigation, including
reasonable attorney’s fees.

(3) The remedies in this section are not the exclusive remedies
of the commission. The commission may pursue any other
remedies available under federal or state law.

§30-32A-12. Date of implementation of the interstate
commission for audiology and speech-language pathology
practice and associated rules, withdrawal, and amendment.

(a) The compact takes effect on the date on which the compact
statute is enacted into law in the 10th member state. The provisions,
which become effective at that time, shall be limited to the powers
granted to the commission relating to assembly and the
promulgation of rules. Thereafter, the commission shall meet and
exercise rulemaking powers necessary to the implementation and
administration of the compact.

(b) Any state that joins the compact subsequent to the
commission’s initial adoption of the rules is subject to the rules as
they exist on the date on which the compact becomes law in that
state. Any rule that has been previously adopted by the commission




2900 JOURNAL OF THE [March 7

has the full force and effect of law on the day the compact becomes
law in that state.

(c) Any member state may withdraw from this compact by
enacting a statute repealing participation in this compact.

(1) A member state’s withdrawal shall not take effect until six
months after enactment of the repealing statute.

(2) Withdrawal shall not affect the continuing requirement of
the withdrawing state’s audiology or speech-language pathology
licensing board to comply with the investigative and adverse action
reporting requirements of this act prior to the effective date of
withdrawal.

(d) Nothing contained in this compact shall be construed to
invalidate or prevent any audiology or speech-language pathology
licensure agreement or other cooperative arrangement between a
member state and a nonmember state that does not conflict with the
provisions of this compact.

(e) This compact may be amended by the member states. No
amendment to this compact shall become effective and binding
upon any member state until it is enacted into the laws of all
member states.

§30-32A-13. Construction and severability.

This compact shall be liberally construed so as to effectuate the
purposes of the compact. The provisions of this compact are
severable and if any phrase, clause, sentence, or provision of this
compact is declared to be contrary to the Constitution of any
member state or of the United States or the applicability thereof to
any government, agency, person, or circumstance is held invalid,
the validity of the remainder of this compact and the applicability
thereof to any government, agency, person, or circumstance shall
not be affected. If this compact is held contrary to the constitution
of any member state, the compact shall remain in full force and
effect as to the remaining member states and in full force and effect
as to the member state affected as to all severable matters.
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§30-32A-14. Binding effect of compact and other laws.

(a) Nothing in this article prevents the enforcement of any other
law of a member state that is not inconsistent with the compact.

(b) All laws in a member state in conflict with the compact are
superseded to the extent of the conflict.

(c) All lawful actions of the commission, including all rules and
bylaws promulgated by the commission, are binding upon the
member states.

(d) All agreements between the commission and the member
states are binding in accordance with their terms.

(e) In the event any provision of the compact exceeds the
constitutional limits imposed on the legislature of any member
state, the provision shall be ineffective to the extent of the conflict
with the constitutional provision in question in that member state.”

And,
By amending the title of the bill to read as follows:

H. B. 4375 — “A Bill to amend the Code of West Virginia,
1931, as amended, by adding thereto a new article designated §30-
32A-1, §30-32A-2, §30-32A-3, §30-32A-4, §30-32A-5, §30-32A-
6, §30-32A-7, §30-32A-8, §30-32A-9, §30-32A-10, §30-32A-11,
§30-32A-12, §30-32A-13, and §30-32A-14, all relating to joining
the Audiology and Speech-Language Pathology Compact
Commission; providing for a purpose; providing for definitions;
providing for telehealth; requiring criminal background check and
setting educational and other requirements for audiologists and
speech language pathologists; authorizing member state to charge
fee for granting compact privilege; providing for state participation
in the compact; establishing the privilege to practice in member
states; providing for change in primary state or residence
procedures relating to licensing for active duty military personnel
and their spouses; providing for procedures relating to duties,
meetings, responsibilities, and adverse actions; establishing the
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Audiology and Speech-Language Pathology Compact Commission
and providing for an executive committee; providing for a data
system available for use among the member states; providing for
rulemaking authority of the commission; providing for dispute
resolution, and enforcement provisions of the commission among
the member states; providing for date of implementation among the
member states; providing for applicability of the existing rules at
the time a new member state joins the commission; providing for
withdrawal of any member states and conditions that must be met
until withdrawal is effective; providing for a six-month period
before withdrawal is effective; providing for construction and
severability of the provisions of the compact; and providing for a
binding effect of the laws and rules of the compact among the
member states.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 713), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4375) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4377, The Protection of Vulnerable
Adults from Financial Exploitation Act.

On motion of Delegate Summers, the House concurred in the
following amendment by the Senate, with further amendment:
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On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 6. THE PROTECTION OF ELIGIBLE ADULTS
FROM FINANCIAL EXPLOITATION.

§32-6-601. Short title.

This article may be cited as ‘The Protection of Eligible Adults
from Financial Exploitation Act’.

§32-6-602. Definitions.

In this article, unless the context otherwise requires:

(1) ‘Agencies’ means adult protective services and the
Securities Commission, a Division of the State Auditor’s office.

(2) ‘Eligible adult’ means a person 65 years of age or older or
a person subject to §9-6-1 et seq. of this code.

(3) ‘Financial exploitation’ means:

(A) The wrongful or unauthorized taking, withholding,
appropriation, or use of securities, money, assets, or property of an
eligible adult; or

(B) Any act or omission taken by a person, including using a
power of attorney, guardianship, or conservatorship of an eligible
adult to:

(1) Obtain control, through deception, intimidation, or undue
influence over the eligible adult’s money, assets, or property to
deprive the eligible adult of the ownership, use, benefit, or
possession of his or her money, assets, or property; or

(i1) Convert money, assets, or property of the eligible adult to
deprive the eligible adult of the ownership, use, benefit, or
possession of his or her money, assets, or property.
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§32-6-603. Governmental Disclosures.

If a broker-dealer or investment adviser reasonably believes
that financial exploitation of an eligible adult may have occurred,
may have been attempted, or is being attempted, the broker-dealer
or investment adviser shall promptly notify the agencies.

8§32-6-604. Immunity for Governmental Disclosures.

A broker-dealer or investment adviser that, in good faith and
exercising reasonable care, makes a disclosure of information
pursuant to section 603 of this article is immune from
administrative or civil liability that might otherwise arise from the
disclosure or for any failure to notify the customer of the
disclosure.

§32-6-605. Third-Party Disclosures.

If a broker-dealer or investment adviser reasonably believes
that financial exploitation of an eligible adult may have occurred,
may have been attempted, or is being attempted, the broker-dealer
or investment adviser may notify any reasonably associated
individuals. Disclosure may not be made to any third party that is
suspected of financial exploitation or other abuse of the eligible
adult.

§32-6-606. Immunity for Third-Party Disclosures.

A broker-dealer or investment adviser that, in good faith and
exercising reasonable care, complies with §32-6-605 of this code
1s immune from any administrative or civil liability that might arise
from the disclosure.

8§32-6-607. Delaying Transactions or Disbursements.

(a) A broker-dealer or investment adviser may delay a
transaction or disbursement from an account of an eligible adult or
an account on which an eligible adult is a beneficiary if:
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(1) The broker-dealer or investment adviser reasonably
believes, after initiating an internal review of the requested
transaction or disbursement and the suspected financial
exploitation, that the requested transaction or disbursement may
result in financial exploitation of an eligible adult; and

(2) The broker-dealer or investment adviser:

(1) Immediately, but in no event more than two business days
after the broker-dealer or investment adviser first delayed the
transaction or disbursement, provides written notification of the
delay and the reason for the delay to all parties authorized to
transact business on the account, unless any party is reasonably
believed to have engaged in suspected or attempted financial
exploitation of the eligible adult;

(i1) Immediately, but in no event more than two business days
after the date on which the transaction or disbursement was first
delayed, notifies the agencies; and

(ii1) Continues its internal review of the suspected or attempted
financial exploitation of the eligible adult as necessary and reports
the investigation’s results to the agencies on a reasonable and
periodic _basis, up to and including the resolution of the

investigation.

(b) Any delay of a transaction or disbursement as authorized
by this section expires upon the sooner of:

(1) A determination by the broker-dealer or investment adviser
that the disbursement will not result in financial exploitation of the
eligible adult; or

(2) Fifteen business days after the date on which the broker-
dealer or investment adviser first delayed the transaction or
disbursement of the funds, unless either of the agencies requests
that the broker-dealer or investment adviser extend the delay, in
which case the delay expires when requested by an order of a court
of competent jurisdiction.
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§32-6-608. Immunity for Delaying Transactions or
Disbursements.

A broker-dealer or investment adviser that, in good faith and
exercising reasonable care, complies with §32-6-607 of this code
1s immune from any administrative or civil liability that might
otherwise arise from the delay in a transaction or disbursement.

§32-6-609. Records.

A broker-dealer or investment adviser shall provide access to
or copies of records that are relevant to the suspected or attempted
financial exploitation of an eligible adult to agencies charged with
administering state adult protective services laws and to law
enforcement, either as part of a referral to the agency or to law
enforcement, or upon request of the agency or law enforcement
pursuant to an investigation. The records may include historical
records as well as records relating to the most recent transaction or
transactions that may comprise financial exploitation of an eligible
adult. All records made available to agencies under this section
shall not be considered a public record as defined in §29B-1-1 et
seq. of this code. Nothing in this provision may limit or otherwise
impede the authority of the Securities Commission to access or
examine the books and records of broker-dealers and investment
advisers as otherwise provided by law.

§32-6-610. Immunity for Complying with Records Requests.

A broker-dealer or investment adviser that, in good faith and
exercising reasonable care, complies with §32-6-609 of this code
1s immune from any administrative or civil liability that might
otherwise arise from such disclosure.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4377 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article,
designated §32-6-601, §32-6-602, §32-6-603, §32-6-604, §32-6-
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605, §32-6-606, §32-6-607, §32-6-608, §32-6-609, and §32-6-610,
all relating to the creation of The Protection of Vulnerable Adults
From Financial Exploitation Act; defining terms; establishing the
obligations and duties of broker-dealers and investment advisors to
notify certain agencies of potential financial exploitation;
establishing the rights of broker-dealers and investment advisors to
notify certain associated individuals regarding potential financial
exploitation; permitting broker-dealers and investment advisors to
delay a transaction or disbursement when financial exploitation is
suspected; requiring the retention of records; and providing limited
immunity from administrative and civil liability.”

With the further amendment, sponsored by Delegate Shott,
being as follows:

On page one, above the article heading, by inserting the
following:

“Be it enacted by the Legislature of West Virginia:”.
And,

The further title amendment, sponsored by Delegate Shott,
amending the title of the bill to read as follows:

Com. Sub. for H. B. 4377 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article,
designated §32-6-601, §32-6-602, §32-6-603, §32-6-604, §32-6-
605, §32-6-606, §32-6-607, §32-6-608, §32-6-609, and §32-6-610,
all relating to the creation of The Protection of Eligible Adults
From Financial Exploitation Act; defining terms; establishing the
obligations and duties of broker-dealers and investment advisors to
notify certain agencies of potential financial exploitation;
establishing the rights of broker-dealers and investment advisors to
notify certain associated individuals regarding potential financial
exploitation; permitting broker-dealers and investment advisors to
delay a transaction or disbursement when financial exploitation is
suspected; requiring the retention of records; and providing limited
immunity from administrative and civil liability.”
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The bill, as amended by the Senate, and further amended by the
House, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 714), and there were—yeas 96, nays 3, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: McGeehan, Steele and Wilson.
Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4377) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with a title amendment, a bill of the House of Delegates, as follows:

H. B. 4406, Relating to the reproduction of checks and other
records.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following Senate title amendment:

H. B. 4406 - “A Bill to amend and reenact §31A-4-35 of the
Code of West Virginia, 1931, as amended, relating to the
reproduction of checks and other records; the period for which
banks shall retain or preserve records; providing clarification that
an action against a bank for any balance, amount, or proceeds of an
account must be brought during the retention or preservation
period; providing duties of a bank in possession of records after
expiration of the record retention or preservation period; and
providing an exception to retention or preservation period
limitation for actions brought on behalf of minors.”
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The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 715), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4406) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4509, Transferring the Parole Board to
the Division of Corrections and Rehabilitation for purposes of
administrative and other support.

On motion of Delegate Summers, the House concurred in the
following amendment by the Senate, with further title amendment:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 12. PROBATION AND PAROLE.
§62-12-12. Parole Board generally.

(a) The West Virginia Parole Board is continued as part of the
Division of Corrections and Rehabilitation. The board shall consist
of nine members, each of whom shall have been a resident of this
state for at least five consecutive years prior to his or her
appointment. No more than five of the board members may at any
one time belong to the same political party, except as provided in
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subsection (b) of this section. The board shall be appointed by the
Governor, by and with the advice and consent of the Senate and
shall serve at the will and pleasure of the Governor.

) Appointments shall be made in such a manner that each
congressional district is represented and so that no more than four
and no less than two members of the board reside in any one
congressional district. Ne—mere-thantwe—members—of-the beard

mayv reside inany one county

(b) The Governor shall appoint one of the nine members to
serve as chairperson at the Governor’s will and pleasure. In
addition to all other powers, duties, and responsibilities granted and
assigned to the chairperson by law and rule, the chairperson has the
following powers and duties:

(1) To provide for the management of facilities and personnel
of the board;

(2) To supervise the administration and operation of the board;

(3) To delegate the powers and duties of his or her office to the
vice chairperson or other members of the board, who shall act
under the direction of the chairperson and for whose acts he or she
i1s_responsible: Provided, That if the position of chairperson
becomes vacant by death, resignation, or otherwise, the vice
chairperson shall assume all the powers and duties of the
chairperson until such time as a new chairperson is appointed
pursuant to the provisions of this subsection;

(4) To employ one full-time administrative employee, who
shall be a classified exempt employee: and

(5) To exercise all other powers and perform all other duties
necessary and proper in carrying out his or her responsibilities as

chairperson.

(¢c) The board, from its membership, shall elect a vice
chairperson, at least once every year, to serve as chair in the
absence of a chairperson. In the absence of or at the direction of the
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chairperson, the vice chairperson may exercise the powers and
duties of the chairperson. The vice chairperson shall, while
performing the duties and responsibilities of the chairperson, have
all of the statutorily authorized power and duties of the chairperson.

€e)(d) Any person initially appointed to the board on or after
July 1, 2012, shall have a degree from an accredited college or
university or at least five years of actual experience in the fields of
corrections, law enforcement, sociology, law, education,
psychology, social work, or medicine, or a combination thereof,
and shall be otherwise competent to perform the duties of his or her
office. All members currently serving on the board shall continue
the terms they are currently serving, unless otherwise removed.

The members shall be appointed for overlapping terms of six years.
Members are eligible for reappointment. The members of the board

(e) The Governor may, if he or she is informed that a vacancy
1s imminent, appoint a member to fill the imminent vacancy prior
to it becoming vacant: Provided, That the new member may be
appointed no more than 30 days prior to the vacancy occurring and
only for purposes of training. He or she may not assume the powers
and duties of the position until the vacancy has actually occurred.

(f) The Governor may appoint no more than five persons to a
list of substitute board members. Substitute board members shall
meet the qualifications set forth in subsection(d) of this section.
The persons on the list shall be used in a rotating fashion. If a full-
time board member is unable to serve, a substitute board member
may serve in his or her place. These substitute board members shall
have the same powers and duties of the fulltime board members
while acting as a substitute. These members shall be reimbursed
for expenses and paid a per diem rate set by the secretary.

(2) The Division of Corrections and Rehabilitation shall
provide administrative and other services to the board as the board
requires. Expenses of the board shall be included within the annual
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budget of the Division of Corrections and Rehabilitation: Provided,
That the salaries of the members appointed pursuant to subsection
(b) of this section are to be included in a separate budget for the
Parole Board.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4509 - “A Bill to amend and reenact §62-
12-12 of the Code of West Virginia, 1931, as amended, relating to
transferring the Parole Board to the Division of Corrections and
Rehabilitation for purposes of administrative and other support;
removing the residency requirements pertaining to counties;
continuing terms of current members; removing the work
substitution or qualification to serve on the board; specifying the
powers and duties of the chairperson; setting forth the process for
selecting a vice chairperson; specifying the powers and duties of
the vice chairperson; clarifying how a vacancy occurs on the board;
creating the position of substitute board member; establishing
qualifications, powers and duties of substitute board members; and
clarifying how moneys for the board should be appropriated.”

With the further title amendment, sponsored by Delegate
Summers, amending the title of the bill to read as follows:

Com. Sub. for H. B. 4509 - “A Bill to amend and reenact §62-
12-12 of the Code of West Virginia, 1931, as amended, relating to
transferring the Parole Board to the Division of Corrections and
Rehabilitation for purposes of administrative and other support;
removing the residency requirements pertaining to counties;
continuing terms of current members; specifying the powers and
duties of the chairperson; setting forth the process for selecting a
vice chairperson; specifying the powers and duties of the vice
chairperson; clarifying how a vacancy occurs on the board;
creating the position of substitute board member; creating a
substitute board member list; establishing qualifications, powers
and duties of substitute board members; and clarifying how
moneys for the board should be appropriated.”
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The bill, as amended by the Senate, and further amended by the
House, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 716), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4509) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

H. B. 4514, Permitting the use of leashed dogs to track mortally
wounded deer or bear.

On motion of Delegate Kessinger, the House concurred in the
following amendment by the Senate, with further title amendment:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 2. WILDLIFE RESOURCES.

§20-2-5j. Leashed dogs for tracking mortally wounded deer or
bear.

(a) Notwithstanding any provision of this chapter to the
contrary, a person who is legally hunting and reasonably believes
he or she has mortally wounded a deer or bear may use leashed
dogs to track and locate the mortally wounded deer or bear. The
hunter is also permitted to use a dog handler of leashed dogs to
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track and locate the mortally wounded deer or bear. The hunter or
the dog handler shall maintain physical control of the leashed dogs
at all times.

(b) The act of tracking a mortally wounded deer or bear with a
dog is hunting and the hunter and handler are subject to all
applicable laws and rules. It is unlawful for a hunter or dog handler
to track deer or bear with leashed dogs under the provisions of this
section unless he or she is in possession of a valid hunting license
issued pursuant to this article or is a person excepted from licensing
requirements pursuant to this article, and all other lawful
authorizations as prescribed in this article. The hunter shall
accompany the dog handler and only the hunter may kill a mortally
wounded deer or bear. The deer or bear shall count toward the bag
limit of the hunter.

(c) Any dog handler providing tracking services for profit must
be licensed as an outfitter or guide pursuant to §20-2-23 of this
code.

§20-2-16. Dogs chasing deer.

Ne Except as provided in §20-2-5] of this code, no person may
permit or use his or her dog to hunt or chase deer. A natural

resources police officer shall take into possession any dog known
to have unlawfully hunted or chased deer. aﬁd—th&dﬁee‘eer—shal-l
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deermay-kiH-the-dogs It the
the dog shall be returned to the owner. If the owner of the dog
cannot be determined, the natural resources police officer shall
deliver the dog to the appropriate county humane officer or facility
consistent with the provisions of this code.

§20-2-22a. Hunting, tagging and reporting bear; procedures
applicable to property destruction by bear; penalties.

(a) A person may not hunt, capture, or kill any bear, or have in
his or her possession any bear or bear parts, except during the
hunting season for bear in the manner designated by rule or law.
For the purposes of this section, bear parts include, but are not
limited to, the pelt, gallbladder, skull and claws of bear.

(b) A person who kills a bear shall, within twenty-four hours
after the killing, electronically register the bear. A game tag
number shall be issued to the person and recorded in writing with
the person’s name and address, or on a field tag and shall remain
on the skin until it is tanned or mounted. Any bear or bear parts not
properly tagged shall be forfeited to the state for disposal to a
charitable institution, school or as otherwise designated by the
director.

(c) Training dogs on bears or pursuing bears with dogs is the
hunting of bear for all purposes of this chapter, including all
applicable regulations and license requirements.

(d) It is unlawful:

(1) To hunt bear without a bear damage stamp, as prescribed in
section forty-four-b of this article, in addition to a hunting license
as prescribed in this article;

(2) To hunt a bear with:

(A) A shotgun using ammunition loaded with more than one
solid ball; or
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(B) A rifle of less than twenty-five caliber using rimfire
ammunition;

(3) To kill or attempt to kill, or wound or attempt to wound,
any bear through the use of bait, poison, explosives, traps or
deadfalls or to feed bears at any time. For purposes of this section,
bait includes, but is not limited to, corn and other grains, animal
carcasses or animal remains, grease, sugars in any form, scent
attractants and other edible enticements, and an area is considered
baited for ten days after all bait has been removed;

(4) To shoot at or kill:

(A) A bear weighing less than seventy-five pounds live weight
or fifty pounds field dressed weight, after removal of all internal
organs;

(B) Any bear accompanied by a cub; or
(C) Any bear cub so accompanied, regardless of its weight;

(5) To transport or possess any part of a bear not tagged in
accordance with the provisions of this section;

(6) To possess, harvest, sell or purchase bear parts obtained
from bear killed in violation of this section; or

(7) Except as provided in §20-2-5] of this code, Fe to organize
for commercial purposes or to professionally outfit a bear hunt, or
to give or receive any consideration whatsoever or any donation in
money, goods or services in connection with a bear hunt,
notwithstanding the provisions of sections twenty-three and
twenty-four of this article.

(e) The following provisions apply to bear damaging or
destroying property:

(1)(A) Any property owner or lessee who has suffered damage
to real or personal property, including loss occasioned by the death
or injury of livestock or the unborn issue of livestock, caused by an
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act of a bear may complain to any natural resources police officer
of the division for protection against the bear.

(B) Upon receipt of the complaint, the officer shall
immediately investigate the circumstances of the complaint. If the
officer is unable to personally investigate the complaint, he or she
shall designate a wildlife biologist to investigate on his or her
behalf.

(C) If the complaint is found to be justified, the officer or
designated wildlife biologist may issue a permit to kill the bear that
caused the property damage or may authorize the owner and other
residents to proceed to hunt, destroy or capture the bear that caused
the property damage: Provided, That only the natural resources
police officer or the wildlife biologist may recommend other
measures to end or minimize property damage: Provided, however,
That, if out-of-state dogs are used in the hunt, the owners of the
dogs are the only nonresidents permitted to participate in hunting
the bear.

(2)(A) When a property owner has suffered damage to real or
personal property as the result of an act by a bear, the owner shall
file a report with the director of the division. A bear damage report
shall be completed by a representative of the division and shall
state whether or not the bear was hunted and destroyed or killed
under authorization of a depredation permit and, if so, the sex and
weight shall be recorded and a premolar tooth collected from the
bear, all of which shall be submitted with the report. The report
shall also include an appraisal of the property damage occasioned
by the bear fixing the value of the property lost. Bear damage
claims will not be accepted for personal and real property which is
commonly used for the purposes of feeding, baiting, observing or
hunting wildlife, including, but not limited to, hunting blinds, tree
stands, artificial feeders, game or trail cameras and crops planted
for the purposes of feeding or baiting wildlife.

(B) The report shall be ruled upon and the alleged damages
examined by a commission comprised of the complaining property
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owner, an officer of the division and a person to be jointly selected
by the officer and the complaining property owner.

(C) The division shall establish the procedures to be followed
in presenting and deciding claims, issuing bear depredation permits

and organizing bear hunts under this section in accordance with
§29A-3-1 et seq. of this code.

(D) All claims shall be paid in the first instance from the Bear
Damage Fund provided in section forty-four-b of this article:
Provided, That the claimant shall submit accurate information as
to whether he or she is insured for the damages caused by the acts
of bear on forms prescribed by the director, and all damage claims
shall first be made by the claimant against any insurance policies
before payment may be approved from the Bear Damage
Fund. Claims for an award of compensation from the Bear
Damage Fund shall be reduced or denied in the amount the
claimant is actually reimbursed by insurance for the economic loss
upon which the claim is based. In the event the fund is insufficient
to pay all claims determined by the commission to be just and
proper, the remainder due to owners of lost or destroyed property
shall be paid from the special revenue account of the division.

(3) In all cases where the act of the bear complained of by the
property owner is the killing of livestock, the value to be
established is the fair market value of the livestock at the date of
death. In cases where the livestock killed is pregnant, the total
value is the sum of the values of the mother and the unborn issue,
with the value of the unborn issue to be determined on the basis of
the fair market value of the issue had it been born.

(f) Criminal penalties. (1) Any person who commits a violation
of the provisions of this section is guilty of a misdemeanor and,
upon conviction thereof, shall be fined not less than $500 nor more
than $1,000, which is not subject to suspension by the court,
confined in jail not less than 10 nor more than 30 days, or both
fined and confined. Further, the person’s hunting and fishing
licenses shall be assigned six points, however, the hunting and
fishing licenses of any person convicted of a violation of this
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section which results in the killing or death of a bear shall be
suspended for two years.

(2) Any person who commits a second violation of the
provisions of this section is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not less than $1,000 nor more
than $3,000, which is not subject to suspension by the court,
confined in jail not less than 30 days nor more than 100 days, or
both fined and confined. The person’s hunting and fishing licenses
shall be suspended for five years.

(3) Any person who commits a third or subsequent violation of
the provisions of this section is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not less than $2,500 nor more
than $5,000, which is not subject to suspension by the court,
confined in jail not less than six months nor more than one year, or
both fined and confined. The person’s hunting and fishing licenses
shall be suspended for 10 years.”

And,
By amending the title of the bill to read as follows:

H. B. 4514 - “A Bill to amend the Code of West Virginia, 1931,
as amended, by adding thereto a new section designated §20-2-5j;
and to amend and reenact §20-2-16 of said code, all relating to
hunting; permitting the use of leashed dogs to track mortally
wounded deer or bear; amending protocol for possession of natural
resources police officers of dogs known to be unlawfully hunting
or chasing deer; and excepting the use of leashed dogs to track
mortally wounded deer or bear from statutory prohibition on
commercial bear hunts.”

With the further title amendment, sponsored by Delegate
Atkinson, amending the title of the bill to read as follows:

H. B. 4514 - “A Bill to amend the Code of West Virginia, 1931,
as amended, by adding thereto a new section designated §20-2-5j;
and to amend and reenact §20-2-16 and §20-2-22a of said code, all
relating to hunting; permitting the use of leashed dogs to track
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mortally wounded deer or bear; amending protocol for possession
by natural resources police officers of dogs known to have
unlawfully hunted or chased deer; and excepting the use of leashed
dogs to track mortally wounded deer or bear from statutory
prohibition on commercial bear hunts.”

The bill, as amended by the Senate, and further amended by the
House, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 717), and there were—yeas 96, nays 3, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Dean, J. Jeffries and Paynter.
Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4514) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

H. B. 4715, Authorizing municipalities to take action to grant
certain fire department employees limited power of arrest.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:
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“ARTICLE 14. LAW AND ORDER; POLICE FORCE OR
DEPARTMENTS; POWERS, AUTHORITY, AND
DUTIES OF LAW-ENFORCEMENT OFFICIALS AND
POLICEMEN; POLICE MATRONS; SPECIAL
SCHOOL ZONE AND PARKING LOT OR PARKING
BUILDING POLICE OFFICERS; CIVIL SERVICE FOR
CERTAIN POLICE DEPARTMENTS.

§8-14-3. Powers, authority, and duties of law-enforcement
officials and policemen.

The chief and any member of the police force or department of
a municipality, ard any municipal sergeant, and any municipal fire
marshal shall have all of the powers, authority, rights, and
privileges within the corporate limits of the municipality with
regard to the arrest of persons, the collection of claims, and the
execution and return of any search warrant, warrant of arrest, or
other process, which can legally be exercised or discharged by a
deputy sheriff of a county:_Provided, That any municipal fire
marshal granted authority under this section shall have these
powers, authority, rights, and privileges only to the limits described
in §8-15-1 of this code. In order to arrest for the violation of
municipal ordinances and as to all matters arising within the
corporate limits and coming within the scope of his or her official
duties, the powers of any chief, policeman, municipal fire marshal,
or sergeant shall extend anywhere within the county or counties in
which the municipality is located, and any sueh chief, policeman,
municipal fire marshal, or sergeant shall have the same authority
of pursuit and arrest beyond his or her normal jurisdiction as has a
sheriff. For an offense committed in his or her presence, any such
officer may arrest the offender without a warrant and take him the
offender before the mayor or police court or municipal court to be
dealt with according to law. He-and His or her sureties shal-be are
liable to all the fines, penalties, and forfeitures which a deputy
sheriff is liable to, for any failure or dereliction in such office, to
be recovered in the same manner and in the same courts in which
steh the fines, penalties, and forfeitures are recovered against a
deputy sheriff. In addition to the mayor, or police court judge or
municipal court judge, if any, of a city, the chief of police of any
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municipality and in the absence from the station house of the chief
of police the captains of police and lieutenants of police shall each
have authority to administer oaths to complainants and to issue
arrest warrants thereon for all violations of the ordinances of sueh
the municipality.

H-shall-be-the-duty—of The mayor and police officers of every

municipality and any municipal sergeant te shall aid in the
enforcement of the criminal laws of the state within the
municipality, independently of any charter provision or any
ordinance or lack of an ordinance with respect thereto, and to cause
the arrest of, or arrest, any offender and take him or her before a
magistrate to be dealt with according to the law. Failure on the part
of any such official or officer to discharge any duty imposed by the
provisions of this section shall- be-deemed is official misconduct for
which he or she may be removed from office. Any sueh official or
officer shall-have has the same authority to execute a warrant
issued by a magistrate, and the same authority to arrest without a
warrant for offenses committed in his or her presence, as a deputy
sheriff.

Ne An officer or member of the police force or department of
a municipality may not aid or assist either party in any labor trouble
or dispute between employer and employee. They shall in sueh
these cases see that the statutes and laws of this state and municipal
ordinances are enforced in a legal way and manner. Nor shall he or
she engage in off-duty police work for any party engaged in or
involved in-saeh the labor dispute or trouble between employer and
employee.

The chief of police shall be charged with the keeping and
security of the jail, and at any time that one or more prisoners are
being held in the jail, he or she shall require that the jail be attended
by a police officer or other responsible person.

ARTICLE 15. FIREFIGHTING; FIRE COMPANIES AND
DEPARTMENTS; CIVIL SERVICE FOR PAID FIRE
DEPARTMENTS.
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PART 1. FIRE FIGHTING GENERALLY.

§8-15-1. Power and authority of governing body with respect
to fires.

The governing body of every municipality shall have plenary
power and authority to provide for the prevention and
extinguishment of fires and, for this purpose, it may, among other
things, regulate how buildings shall be constructed, procure proper
engines and implements, provide for the organization, equipment,
and government of volunteer fire companies or of a paid fire
department, prescribe the powers and duties of suehk the companies
or department, and of the several officers, provide for the
appointment of officers to have command of firefighting, prescribe
what their powers and duties shall be, and impose on those who fail
or refuse to obey any lawful command of sueh the officers any
penalty which the governing body is authorized by law to impose
for the violation of an ordinance. It may give authority to any such
the officer or officers to direct the pulling down or destroying of
any fence, house, building, or other thing, if deemed determined
necessary to prevent the spreading of a fire. It may give authority
to municipal fire marshals to (1) arrest any individual disobeying
lawful orders at the scene of a fire, (2) arrest any individual who
violates prohibitions against arson and explosives offenses,
malicious burning, obstructing a fire marshal, or failing to obey
lawful orders, (3) arrest without a warrant, if the unlawful conduct
occurs in their presence, and (4) file criminal complaints with the
municipal court or other appropriate judicial officer in order to
obtain a warrant for the arrest and initiate a criminal matter:
Provided, That any officer given this authority shall receive initial
and annual training that complies with Law Enforcement Core
Training Standards of the West Virginia State Fire Commission
and the West Virginia State Fire Marshal.”

And,

By amending the title of the bill to read as follows:
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H. B. 4715 - “A Bill to amend and reenact §8-14-3 of the Code
of West Virginia, 1931, as amended; and to amend and reenact §8-
15-1 of said code, all relating to authorizing municipalities to grant
certain fire department employees limited powers of arrest in
relation to their duties; setting the limits of their power to arrest;
authorizing designated fire department employees to file
complaints with appropriate courts; requiring initial and annual
training of designated fire department employees as established by
the State Fire Commission and the State Fire Marshal.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 718), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4715) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4717, Seizure and Forfeiture Reporting
Act.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:
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“ARTICLE 7. WEST VIRGINIA CONTRABAND
FORFEITURE ACT.

§60A-7-708. Bookkeeping procedures and internal controls.

(a) Any law-enforcement agency or office in this state,
including, but not limited to, an ‘appropriate person’ as identified
in §60A-7-703(b), excluding prosecuting attorneys, who seizes or
receives forfeited moneys, securities, negotiable instruments, items
subject to forfeiture in accordance with §60A-7-703(a) of this code,
or other property under the provisions of this article shall account
for the same in the following manner:

(1) Maintain any items of property subject to forfeiture in
accordance with §60A-7-704(d) of this code, including, but not
limited to, moneys, securities, negotiable instruments, or other
items and property identified in the same manner as the agency’s
appropriated funds. Bank accounts, checkbooks, purchase cards,
and other financial instruments or documents must be maintained
in the same manner as appropriated funds;

(2) Establish a segregated account or accounting codes to track
both revenues and expenditures for each respective program. No
other funds may be commingled in these accounts or with these
accounting codes;

(3) Process all expenditures and payments in the same manner
as appropriated funds, including procurement and payment
transactions;

(4) In accordance with the provisions of §60A-7-704(d)(4) of
this code, in the case of seized moneys, securities, or other
negotiable instruments, place the assets in an interest-bearing
depository insured by an agency of the federal government.
Deposit _all interest earned on equitable sharing funds into the
respective account or accounting code. All interest is subject to the
same use restrictions as equitable sharing funds. Losses to funds
maintained in investment accounts in accordance with the
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jurisdiction’s policies may not be allocated to or deducted from the
equitable sharing account;

(5) Develop, maintain, and follow written policies for
accounting, bookkeeping, inventory control, and procurement that
comply with the applicable jurisdiction policies. Ensure
distribution of relevant policies to all appropriate personnel;

(6) Maintain records of all revenue and expenditures posted to
the account or accounting code, to include bank/ledger statements,
invoices, receipts, required jurisdiction approvals, or any other
documents used or created during the procurement and disposition

Process;

(7) Report all transactions using cash-based accounting
methods;

(8) Dispose of items purchased with shared funds in
accordance with the agency’s disposal policies. To the extent
practicable and, if consistent with the agency’s procurement and
disposal polices, deposit proceeds from the sale of such property
into the agency’s sharing account or accounting code. If an item
has minimal or no value, an agency may donate the item to a
recipient of its choice if permitted under the agency’s disposal

policies;

(9) Ensure the agency head, or designee, authorizes all
expenditures from the sharing accounts; and

(10) Obtain approval for expenditures from the governing
body, such as the county commission, town council, or city
manager’s office, when required under normal established
jurisdiction accounting procedures.

(b) Any law-enforcement agency or office in this state,
excluding prosecuting attorneys, receiving forfeited moneys,
securities, negotiable instruments, real property. personal property,
or other property under the provisions of this article shall report the
same to the State Auditor. For each seizure only one report shall be
filed by the agency that made the seizure. All agencies receiving
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forfeited property shall report disposition and expenditures of any
proceeds of that property. Reports shall be filed in the following
manner:

(1) Name of the law-enforcement agency or office that seized
the property, or if seized by a multijurisdictional task force, the
name of the lead agency:;

(2) The time and date the property was seized;

(3) The type of property seized, whether real or personal;

(4) The actual or estimated value of the property seized:

(5) The property’s final disposition, including the amount
received if the property was sold, or if the property was put to use
on behalf of a law-enforcement agency or office, the identity of the
agency or office that took possession and use of the property:;

(6) Whether forfeiture was made by settlement agreement;

(7) Whether any procedure for forfeiture was initiated in
accordance with the provisions of §60A-7-705 of this code, or
other identifying information sufficient to permit acquisition of any
available public records related to the forfeiture procedure and
disposition of the forfeited property;

(8) The disposition of any action under the provisions of §60A -
7-705 of this code:

(9) If an arrest was made:

(10) Whether any charges brought against a defendant in
conjunction with a seizure pursuant to this article resulted in
deferred action, conviction, plea deal, acquittal, or ongoing
criminal case;

(11) When an administrative forfeiture procedure has been
initiated pursuant to the provisions of §60A-7-705a of this code,
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provide designated information contained in the administrative
forfeiture notice;

(12) The total value of seized and forfeited or property held by
the agency at the end of the reporting period; and

(13) A copy of the United States Department of Justice’s
Equitable Sharing Agreement and Certification - Annual
Certification Report shall be provided to the State Auditor no later
than October 31 each calendar year.

(c) The State Auditor shall establish and maintain a searchable
public website that includes the aggregate information submitted
by any law-enforcement agency or office required under subsection
(b) of this section: Provided, That the State Auditor’s website must
not provide individual case details on its public website.

(d) The State Auditor, before December 31 of each year, shall
submit to the Speaker of the House of Delegates, the President of
the Senate, the Attorney General, and the Governor a written report
summarizing activity in the state for the preceding fiscal year on
the type, approximate value, and disposition of the property
forfeited and/or seized and the amount of any proceeds received or
expended at the state and local levels. The report shall provide a
categorized accounting of all proceeds expended. Summary data
on seizures, forfeitures and expenditures of forfeiture proceeds
shall be disaggregated by agency.

(e) In the course of preparing its annual report, the State
Auditor may, in its discretion or for good cause shown, perform a
financial audit of records related to inventory of seized property
and expenditures of forfeiture proceeds by any law-enforcement
agency or office in this state. This audit shall be conducted under
the Generally Accepted Government Auditing Standards
(GAGANS). A copy of the financial audit report shall be submitted
to the State Auditor no later than 90 days after its initiation. The
State Auditor shall submit a copy of the financial audit report to the
Speaker of the House of Delegates, the President of the Senate, the
Attorney General and the Governor.
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(f) If, in the course of a calendar year, any law enforcement
agency or office that secures seized or forfeited assets valued in
excess of 50 percent of the prior year’s total seized or forfeited
assets, or expends more than 50 percent of the prior year’s total
expenditures of forfeited assets, shall so advise the State Auditor,
who shall perform a financial audit under the generally accepted
government auditing standards (GAGAS) of records related to
inventory of seized property and expenditures of forfeiture
proceeds. A copy of the final audit report shall be submitted to the
State Auditor no later than 90 days after the end of the fiscal year
and shall be made public.

(2) The State Auditor may recoup its costs under this section
by charging a fee.

(h) The State Auditor may include in its aggregate report
required by subsection (d) of this section recommendations to
improve statutes, rules, and policies related to seizure, forfeiture,
and expenditures. The aggregate report shall be made available on
the State Auditor’s website.

(1) If a law-enforcement agency fails to timely file the report
identified in subsection (b) of this section the State Auditor shall
immediately notify the law-enforcement agency that the report has
not been received.

(1) The State Auditor may propose rules for legislative approval
in accordance with the provisions of §29A-3-1 et seq. of this code
to implement this section.

(k) The data and reports compiled and prepared under this
section are public information under the West Virginia Freedom of
Information Act, chapter 29B of this code.

(D This section is effective for the reporting period starting
January 1, 2021.

(m) Nothing provided in this section would prevent a court of
competent jurisdiction from sealing records otherwise made
available under the provisions of this section.”
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And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4717 - “A Bill to amend and reenact
§60A-7-708 of the Code of West Virginia, 1931, as amended; and
to amend said code by adding thereto a new section, designated
§60A-7-708, all relating to bookkeeping procedures and internal
controls for seized or forfeited property under the West Virginia
Contraband Forfeiture Act; providing for record keeping and
accounting procedures; providing for a report to the State Auditor
from law enforcement agencies excluding prosecuting attorneys;
requiring the State Auditor establish a public website for reporting
information; providing the State Auditor prepare and disseminate
a yearly report; establishing that the State Auditor may perform a
financial audit; requiring the State Auditor to conduct an audit
when seizure of assets or expenditure of funds from seized assets
exceeds a designated amount; permitting the State Auditor to
charge a fee; requiring the State Auditor to notify a law
enforcement agency for failure to report; providing the State
Auditor may promulgate rules; establishing that reported
information is subject to the W.Va. Freedom of Information Act;
establishing an effective date; and providing that a court may seal
records.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 719), and there were—yeas 75, nays 24, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Butler, Byrd, Cadle, Campbell, Canestraro, Doyle,
Estep-Burton, Hicks, Hott, D. Kelly, Lavender-Bowe, Lovejoy, P.
Martin, Miller, Pack, Robinson, Rodighiero, Skaff, Steele,
Summers, Swartzmiller, R. Thompson, Tomblin and Zukoff.

Absent and Not Voting: Queen.
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So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4717) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

Pursuant to House Rule 58, Delegate Fast, having voted on the
prevailing side when the House of Delegates passed H. B. 4354,
moved that the vote be reconsidered.

On this motion, the yeas and nays were demanded, which
demand was sustained.

The yeas and nays having been ordered, they were taken (Roll
No. 720), and there were—yeas 55, nays 44, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Angelucci, Barrett, Bates, Boggs, S. Brown, Byrd,
Campbell, Canestraro, Capito, Caputo, Diserio, Doyle, Estep-
Burton, Evans, Fleischauer, Fluharty, Hansen, Hartman, Hicks,
Higginbotham, Hill, Hornbuckle, Kump, Lavender-Bowe,
Longstreth, McGeehan, Miley, Miller, Nelson, Pack, Pethtel,
Pushkin, Pyles, Robinson, Rodighiero, Rowe, Skaff, Sponaugle,
Steele, Swartzmiller, C. Thompson, Tomblin, Walker and
Westfall.

Absent and Not Voting: Queen.

So, a majority of the members present and voting having voted
in the affirmative, the motion to reconsider the vote by which the
House of Delegates passed H. B. 4354 was adopted.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 721), and there were—yeas 87, nays 12,
absent and not voting 1, with the nays and absent and not voting
being as follows:

Nays: Azinger, Barnhart, Bartlett, Butler, Cadle, Cooper, Fast,
Hardy, D. Jeffries, Jennings, P. Martin and Porterfield.
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Absent and Not Voting: Queen.

So, a majority of the members present and voting having voted
in the affirmative, the Speaker declared the bill (H. B. 4354)
passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

H. B. 4797, Authorizing municipalities to enact ordinances that
allow the municipal court to place a structure, dwelling or building
into receivership.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 12. GENERAL AND SPECIFIC POWERS,
DUTIES, AND ALLIED RELATIONS OF
MUNICIPALITIES, GOVERNING BODIES, AND
MUNICIPAL OFFICERS AND EMPLOYEES; SUITS
AGAINST MUNICIPALITIES.

§8-12-16. Ordinances regulating the repair, alteration,
improvement, closing, demolition, etc., of structures,
dwellings, or buildings that are unsafe, unsanitary,
dangerous, or detrimental to the public safety or welfare;
procedures.

(a) For the purposes of this section:

(1) ‘Code enforcement agency’ means either a code
enforcement department as defined by 87 CSR 7-2, as may be
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amended, or an enforcement agency as permitted by subsection (c)
of this section.

(2) ‘Code enforcement agency official’ means any lawful agent
of a code enforcement agency.

(3) ‘Owner’ or ‘landowner’ means a person who individually
or jointly with others:

(A) Has legal title to the property, with or without actual
possession of the property;

(B) Has charge, care, or control of the property as owner or
agent of the owner;

(C) Is an executor, administrator, trustee, or guardian of the
estate of the owner;

(D) Is the agent of the owner for the purpose of managing,
controlling, or collecting rents; or

(E) May control or direct the management or disposition of the
property.

(4) ‘Unsafe, unsanitary, dangerous, or detrimental to the public
safety or welfare’ means:

(A) Any door, aisle, passageway, stairway, exit, or other means
of egress that does not conform to the approved building or fire
code of the jurisdiction as related to the requirements for existing
buildings;

(B) The walking surface of any aisle, passageway, stairway,
exit, or other means of egress is so warped, worn loose, torn, or
otherwise unsafe as to not provide safe and adequate means of
egress;

(C) Any portion of a dwelling, building, structure, or
appurtenance that has been damaged by fire, earthquake, wind,
flood, deterioration, neglect, abandonment, vandalism, or by any
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other cause to an extent that it is likely to partially or completely
collapse, or to become detached or dislodged;

(D) Any portion of a structure or building, or any member,
appurtenance, or ornamentation on the exterior that is not of
sufficient strength or stability, or is not so anchored, attached, or
fastened in place so as to be capable of resisting natural or artificial
loads of one and one-half the original designed value;

(E) The dwelling, building, or structure, or part of the building
or structure, because of dilapidation, deterioration, decay, faulty
construction, the removal or movement of some portion of the
ground necessary for the support, or for any other reason, is likely
to partially or completely collapse, or some portion of the
foundation or underpinning of the dwelling, building or structure
is likely to fail or give way;

(F) The dwelling, building, or structure, or any portion, is
clearly unsafe for its use;

(G) The dwelling, building, or structure is neglected, damaged,
dilapidated, unsecured, or abandoned so as to become an attractive
nuisance to children, becomes a harbor for vagrants, criminals, and
criminal activity, or enables persons to resort to the dwelling,
building, or structure for committing a nuisance or an unlawful act;

(H) Any dwelling, building, or structure constructed, exists or
is maintained in violation of any specific requirement or
prohibition applicable to any dwelling, building, or structure
provided by the approved building or fire code of the jurisdiction
or of any law or ordinance that presents either a substantial risk of
fire, building collapse, or any other threat to life and safety;

(I) A dwelling, building, or structure, used or intended to be
used for dwelling purposes, because of inadequate maintenance,
dilapidation, decay, contamination by any hazardous substance or
material, including, but not limited to, substance resulting from the
illegal manufacture of drugs, damage, faulty construction or
arrangement, inadequate light, ventilation, mechanical, or
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plumbing system, or otherwise, is determined by the code
enforcement agency to be unsanitary, unfit for human habitation,
or in saeh a condition that is likely to cause sickness or disease;

(J) Any dwelling, building, or structure, because of a lack of
sufficient or proper fire resistance-rated construction, fire
protection systems, electrical system, fuel connections, mechanical
system, plumbing system, or other cause, is determined by the code
official to be a threat to life or health; or

(K) Any portion of a building that remains on a site after the
demolition or destruction of the building or structure, or whenever
any building or structure is abandoned.

(b) Plenary power and authority are hereby conferred upon
every municipality te adopt ordinances regulating the repair,
alteration, or improvement, or the vacating and closing or removal
or demolition, or any combination, of any structure, dwelling, or
building, whether used for human habitation or not, that is unsafe,
unsanitary, dangerous, or detrimental to the public safety or
welfare.

i tont In formally adopting any ordinance under this
section, the governing body shall designate the enforcement
agency, which shall consist of the code enforcement agency as
provided by the state building code and authorized by §29-3-5b and
§8-12-13 of this code; or municipal officials as may otherwise be
authorized by this code; or municipal officials or agents as
authorized by rules promulgated by the State Fire Commission and
approved by the Legislature; or municipal officials or agents as
may otherwise be authorized by the State Fire Commission.
Notwithstanding any provision of this code to the contrary, for the
purposes of this section any municipality that has not adopted the
state building code may designate an enforcement agency
consisting of the mayor, the municipal engineer or building
inspector, and one member at large, to be selected by and to serve
at the will and pleasure of the mayor, and the ranking health officer
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and fire chief or their designees, who shall serve as ex officio
members of the enforcement agency.

(d) Any ordinance adopted under the provisions of this section
must provide fair and equitable rules of procedure and any other
procedures required by law or necessary and appropriate to guide
the code enforcement agency, or its officials, in the investigation
of any structure, dwelling, or building conditions, and in any
corrective action taken by the code enforcement agency.

(e) When a code enforcement agency official enters the
premises of the property for investigating or inspecting any
structure, dwelling, or building, the investigation shall be
performed to minimize the inconvenience to the owner or persons
in possession and shall be consistent with the following:

(1) Except in exigent circumstances and as permitted by law,
the enforcement agency shall provide reasonable advance notice to
the owner and request permission from the owner to enter the

property;

(2) If the owner cannot be located after reasonable inquiry by
the code enforcement agency as required by this section, or if the
owner refuses entry, the code enforcement agency may obtain an
administrative search warrant from either the municipal court or
the magistrate court located in the jurisdiction of the municipality
or county where the structure, dwelling, or building is located.
Before obtaining an administrative search warrant, a code
enforcement agency official is required to make a sworn statement
and prima facie case showing that the code enforcement agency
was unable to gain access to the structure, dwelling, or building
after reasonable and good faith efforts, and that there is a legitimate
and substantial safety concern involving the structure, dwelling, or
building that supports the requested entry;

(3) If granted by the court, and if the owner can be located, the
code enforcement agency shall provide the owner a copy of the
administrative search warrant five days before entering the
property. If applicable, the code enforcement agency shall also
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provide the same notice to any tenant or other person in possession
of the structure, dwelling, or building; and

(4) Entry is for the sole purpose of inspection of the structure,
dwelling, or building for unsafe or unsanitary conditions and not
for the purpose of criminal prosecution or gathering evidence for
use in any criminal charge or proceeding unrelated to the unsafe or
unsanitary condition of the structure, dwelling, or building.

(f) The governing body of every municipality has plenary
power and authority to adopt an ordinance providing for the
vacating, closing, removal, or demolition of any dwelling, structure
or building by the municipality in the absence of owner agreement
or court order: Provided, That the ordinance requires the code
enforcement agency to provide lawful notice to and undertake
reasonable efforts to seek agreement from the owner before taking
any action permitted by this section and shall comply with the
requirements set forth in this subsection:

(1) Any ordinance adopted under this subsection applies only
to dwellings, structures, or buildings which meet the definition of
unsafe, unsanitary, dangerous, or detrimental to the public safety
or welfare as set forth in:

(A) Paragraph (C), (E) or (H), subdivision (4), subsection (a)
of this section; or

(B) Paragraph (F), (G), (I) or (K), subdivision (4), subsection
(a) of this section: Provided, That the dwelling, building, or
structure is vacant, abandoned, or has been lawfully declared unfit
for human habitation; and the reasonable estimated cost of repair,
rehabilitation, or corrective action exceeds the fair market value of
the dwelling, building, or structure.

(2) Any ordinance adopted under this subsection must provide
for the following:

(A) The code enforcement agency shall produce a written
notice containing the date of the last inspection, the name of the
inspector, a reasonable description of the unsafe, unsanitary,
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dangerous, or detrimental eendition(s) conditions, the corrective
measures required, the allotted time to correct the substandard
eondition(s) conditions and the allotted time the owner has to apply
to the circuit court for a temporary injunction or other similar relief
restraining action by the enforcement agency.

(B) The notice shall be served upon the owner or landowner by
conspicuously posting and attaching a copy of the notice to the
subject property, and by serving the notice on the owner or
landowner in the same manner as service of a complaint as set forth
in subsection (j) of this section.

(C) If the code enforcement agency cannot effect personal
service on the owner, a code enforcement agency official shall
subscribe a written affidavit, to be maintained for a minimum of
two years, that demonstrates the structure, dwelling, or building
falls within one of the categories set forth in paragraph (A) or (B),
subdivision (1), subsection (f) of this section and sets forth the basis
in reasonable detail, including documentation of same, and
memorializes the code enforcement agency official’s efforts to
contact or get permission for entry and any corrective action from
the owner; and the code enforcement agency shall publish notice
of its intent to enter the property for the purpose of demolition or
correction, along with the address of the property, the name of the
ewner(s) owners and the date of the proposed action, as a Class Il
legal advertisement consistent with the requirements of §59-3-2 of
this code, the first of which shall run at least 30 days before the
date of the proposed action by the enforcement agency, and the last
being no later than 20 days before the date of the proposed action
by the enforcement agency.

(D) If there is no response to the notice by the owner or
landowner in the time specified in the notice, then the municipality

shatt-have-the-autherityte may proceed in correction or demolition

of the subject dwelling, building, or structure.

(3) It shall-be is an absolute defense to any civil action by an
owner, landowner, or tenant for damages resulting from the
closure, demolition, or other corrective action taken by a
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municipality under this section: Provided, That the municipality
acted in good faith, can demonstrate that the structure, dwelling, or
building falls within one of the categories set forth in paragraph
(A) or (B), subdivision (1), subsection (f) of this section, that the
municipality followed the procedures set forth in this subsection,
and that the municipality had adopted the state building code at the
time of the closure, demolition, or other corrective action occurred.

(4) Any ordinance adopted under this subsection must also
provide for notice to the owner of the right-efthe-owner owner’s
right to apply to the circuit court for a temporary injunction or other
similar relief restraining correction or demolition by the
enforcement agency. If the application is made by the owner, a
hearing shall be had within 20 days of the application, or as soon
as reasonably possible.

(A) Continuances of the hearing provided for in this
subdivision may be made for cause only. If a continuance is granted
upon request by the owner, the owner is required to pay into court,
in the form of a bond, any reasonable and necessary costs related
to the property likely to be incurred by the municipality during the
continuance.

(B) At the conclusion of a hearing held under this subdivision,
if the court finds that the property is unsafe, unsanitary, dangerous,
or detrimental to the public safety or welfare, the court shall make
and enter an order granting the relief as requested by the
municipality. The court may disburse any moneys paid into court
by the owner in accordance with this section.

(g)(1) The governing body of every municipality has plenary
power and authority to adopt an ordinance requiring the owner of
any dwelling or building under determination of the State Fire
Marshal, as provided in §29-3-12 of this code, or under order of the
code enforcement agency of the municipality, to pay for the costs
of repairing, altering, or improving, or of vacating and closing,
removing or demolishing any dwelling or building, and may file a
lien against the real property in question for an amount that reflects
all costs incurred by the municipality for repairing, altering, or
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improving, or of vacating and closing, removing, or demolishing
any dwelling or building, or structure. Any municipality that adopts
an ordinance under this section may authorize the municipal court
to place a structure, dwelling, or building into receivership when
the following circumstances are present:

(A) The owner cannot be located after reasonable inquiry by
the code enforcement agency as required by this section or if the
owner refuses entry,

(B), The code enforcement agency has obtained an
administrative search warrant from either the municipal court or
the magistrate court located in the jurisdiction of the municipality
or county where the structure, dwelling, or building is located;

(C) Upon entry, the code enforcement agency has determined
that the structure, dwelling, or building is salvageable and does not
require immediate demolition; and

(D) The code enforcement agency has proffered to the court
that the structure, dwelling or building will require demolition or
presents a substantial threat to nearby structures, property, or
residents due to risk of fire, structural instability, or attractive
nuisance if it is not repaired, altered, or improved in the near future.

(2) If all of these circumstances are present, the municipal court
may place the structure, dwelling, or building into receivership
with the municipality or another entity that is capable of making
the necessary repairs, alterations, and improvements to the
structure, dwelling or building. Any owner of the structure,
dwelling, or building may petition the municipal court to terminate
the receivership at any time and, upon showing that the owner will
either demolish the structure, dwelling, or building or make the
necessary repairs, alterations, and improvements to the satisfaction
of the code enforcement agency, the municipal court may terminate
the receivership.

(h) Every municipality may also institute a civil action in
circuit court against the landowner or other responsible party to get
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obtain an order allowing the municipality to take corrective action
up to and including demolition of any structure, dwelling or
building that is unsafe, unsanitary, dangerous, or detrimental to the
public safety or welfare; and to recover all reasonable costs and
expenses incurred by the municipality with respect to the property
and for reasonable attorney fees and court costs incurred in the
prosecution of the action:

(1) No fewer than 10 days before instituting a civil action as
provided in this subsection, the municipality shall send notice to
the landowner by certified mail, return receipt requested, advising
the landowner of the governing body’s intention to institute such
action.

(2) The notice shall be sent to the most recent address of the
landowner of record in the office of the assessor of the county
where the subject property is located and to any other address for
the landowner as may exist on record with the municipality. If, for
any reason, steh the certified mail is returned without evidence of
proper receipt, the municipality shall resend the netiee(s) notices
by first class mail, postage prepaid, and shall also post notice on
the front door or other conspicuous location on the subject

property.

(i) To the extent not otherwise authorized by state law, all
notices of violation or correction for violations that do not fall
within one of the categories set forth in paragraph (A) or (B),
subdivision (1), subsection (f) of this section issued by the
enforcement agency of a municipality that has adopted the state
building code shall be served in accordance with the process set
forth in the state building code. All notices of violation or
correction orders for violations that do not fall within one of the
categories set forth in paragraph (A) or (B), subdivision (1),
subsection (f) of this section issued by a code enforcement agency
of a municipality that has not adopted the state building code shall
be served in accordance with the law of this state concerning the
service of process in civil actions, except that personal service may
be made by a code enforcement agency official and the method of
service effectuated by mail by the clerk of a court as permitted by
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Rule 4(d)(1)(D) of the West Virginia Rules of Civil Procedure is
effectuated by mailing by a code enforcement agency official and
shall be posted in a conspicuous place on the property that is the
subject of the notice of violation or correction.

(j) Any violation of an ordinance adopted under this section,
may be prosecuted by the municipality consistent with state and
local laws. Unless otherwise authorized by state law, prosecution
of a violation shall be initiated by a complaint presented to and
sworn or affirmed before a municipal judge or other municipal
official with lawful authority to hear and determine violations of
municipal code in the municipality where the offense is alleged to
have occurred. Unless otherwise provided by statute, the
presentation and oath or affirmation shall be made by a code
enforcement agency official or municipal attorney showing reason
to have reliable information and belief. If from the facts stated in
the complaint the municipal judge or other municipal official with
lawful authority to hear and determine violations of municipal code
finds probable cause, the complaint becomes the charging
instrument initiating a criminal proceeding. A complaint lawfully
authorized by this subsection along with a summons setting forth
the date, time, and place of appearance before a municipal judge
and or other municipal official with lawful authority to hear and
determine violations of municipal code shall be served in
accordance with the law of the State of West Virginia concerning
the service of process in civil actions, except that personal service
of a summons and complaint may be made by a code enforcement
agency official. If service is made by certified mail under Rule
4(d)(1)(D) of the West Virginia Rules of Civil Procedure and
delivery of the summons and complaint is refused, the code
enforcement agency official, promptly upon the receipt of the
notice of the refusal, shall mail to the person or entity being
noticed, by first class mail, postage prepaid, a copy of the summons
and complaint. If the first class mailing is not returned as
undeliverable by the U. S. Postal Service, service of the summons
and complaint is presumed to have been effectuated. Upon service
of the summons and complaint consistent with this subsection, the
violation may be prosecuted consistent with state and local law.”
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The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 722), and there were—yeas 90, nays 9, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Bibby, Butler, Cowles, Hanna, McGeehan, Porterfield,
Robinson, Waxman and Wilson.

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4797) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with a title amendment, a bill of the House of Delegates, as follows:

H. B. 4804, Relating to comprehensive systems of support for
teacher and leader induction and professional growth.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following Senate title amendment:

H. B. 4804 - “A Bill to amend and reenact §18-9A-10 of the
Code of West Virginia, 1931, as amended; and to amend and
reenact §18A-3C-3 of said code, all relating to comprehensive
systems of support for teacher and leader induction and
professional growth; providing for retention of $100,000 of school
aid funds for comprehensive systems of support, each year for five-
year period, for use by department of education to assist county
boards in design and implementation of teacher leader framework
to accomplish teacher induction and growth aspects of
comprehensive system; clarifying intent of comprehensive systems
of support includes meaningful assistance for beginning teachers
and leaders; authorizing state board guidelines for design and
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implementation of comprehensive systems to include design and
implementation of teacher leader framework; clarifying references
to appropriations supporting county-level implementation of
comprehensive systems of support; removing prohibition on
specific level of compensation guarantee to employee service or
employment as mentor; authorizing county board adoption of
teacher leader framework to accomplish purposes of section for
teacher induction and professional growth and apply
appropriations to support county salary supplement if adopted and
meeting qualifications specified for teacher duties; requiring
department to assist county boards with design and implementation
of teacher leader framework; stating goals of framework;
authorizing formation of networks of schools or systems or both
for design and implementation of frameworks with certain
objectives; providing minimum components of teacher leader
frameworks adopted by county boards; and requiring Legislative
Oversight Commission on Education Accountability to review the
progress of the implementation of the comprehensive systems of
support for teacher and leader induction and professional growth.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 723), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 4804) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:
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Com. Sub. for H. B. 4946, Eliminating the requirement that
municipal police civil service commissions certify a list of three
individuals for every position vacancy.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, section fifteen, line five, by striking out the words
“up to” and inserting in lieu thereof the words “at least one but no
more than”.

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4946 - “A Bill to amend and reenact §8-
14-15 of the Code of West Virginia, 1931, as amended, relating to
eliminating the requirement that municipal police civil service
commissions certify a list of at least one but no more than three
individuals for every position vacancy in a municipal police
department not filled by promotion, reinstatement, or reduction.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 724), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4946) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.
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A message from the Senate, by

The Clerk of the Senate, announced concurrence in the House
of Delegates amendment, with further title amendment, and the
passage, to take effect from passage, as amended, of

Com. Sub. for S. B. 785, Establishing uniform electioneering
prohibition area.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following Senate title amendment:

Com. Sub. for S. B. 785 - “A Bill to amend and reenact
§3-3-2a of the Code of West Virginia, 1931, as amended, all
relating generally to early voting locations; exempting the county
commission from public notice requirements regarding the intent
to designate a community voting location under certain
circumstances if the location has been previously designated; and
prohibiting electioneering activities within 100 feet from the
outside entrance of community voting locations during early voting
periods.”

The bill, as amended by the House and further amended by the
Senate, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 725), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for S. B. 785)
passed.

Delegate Kessinger moved that the bill take effect from its
passage.

On this question, the yeas and nays were taken (Roll No. 726),
and there were—yeas 99, nays none, absent and not voting 1, with
the absent and not voting being as follows:
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Absent and Not Voting: Queen.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for S. B. 785) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4009, Relating to the process for
involuntary hospitalization.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 1. WORDS AND PHRASES DEFINED.
§27-1-11. Addiction.

(a) As used in this chapter, ‘addiction’ or substance use
disorder means a maladaptive pattern of substance use leading to
clinically significant impairment or distress as manifested by one
or more of the following occurring within 30 days prior to the filing
of the petition:

(1) Recurrent substance use resulting in a failure to fulfill major
role obligations at work, school, or home, including, but not limited
to, repeated absences or poor work performance related to
substance use; substance-related absences, suspensions, or
expulsions from school; or neglect of children or household;
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(2) Recurrent use in situations in which it is physically
hazardous, including, but not limited to, driving while intoxicated
or operating a machine when impaired by substance use;

(3) Recurrent substance-related legal problems; or

(4) Continued use despite knowledge or having persistent or
recurrent social or interpersonal problems caused or exacerbated
by the effects of the substance.

(b) As used in this section, ‘substance’ shal—ean means
alcohol, controlled substances as defined in sections §60A-2-204,
§60A-2-206, §60A-2-208, and §60A-2-210 of this code, or
anything consumed for its psychoactive effect whether or not
designed for human consumption.

ARTICLE 5. INVOLUNTARY HOSITALIZATION.

§27-5-1. Appointment of mental hygiene commissioner; duties
of mental hygiene commissioner; duties of prosecuting
attorney; duties of sheriff; duties of Supreme Court of
Appeals; use of certified municipal law-enforcement
officers.

(a) Appointment of mental hygiene commissioners. — The
chief judge in each judicial circuit of this state shall appoint a
competent attorney and may, if necessary, appoint additional
attorneys to serve as mental hygiene commissioners to preside over
involuntary  hospitalization = hearings. = Mental  hygiene
commissioners shall be persons of good moral character and of
standing in their profession and they shall, before assuming the
duties of saeh a commissioner, take the oath required of other
special commissioners as provided in §6-1-1 ef seq. of this code.

Prior to presiding over an involuntary hospitalization hearing,
each Al-persens newly appointed person to serve as a mental
hygiene commissioners and all magistrates shall attend and

complete an orientation course that—within—ene—year—of—their
appeintment; eonsisting consists of training provided annually by

the Supreme Court of Appeals and complete an orientation
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program to be developed by the Secretary of the Department of
Health and Human Resources. In addition, existing mental hygiene

commissioners and any all magistrates designated—by—the—chief
jadge—ofa—judietal—etrenit trained to hold probable cause and

emergency  detention  hearings  involving  involuntary
hospitalization shall attend and complete a course provided by the
Supreme Court of Appeals and complete an orientation program to
be developed by the Secretary of the Department of Health and
Human Resources. Persons attending saeh the courses outside the
county of their residence shall be reimbursed out of the budget of
the Supreme Court—General Judicial for reasonable expenses
incurred. The Supreme Court of Appeals shall establish curricula
and rules for sueh the courses, including rules providing for the
reimbursement of reasonable expenses as authorized herein in this
section. The Secretary of the Department of Health and Human
Resources shall consult with the Supreme Court of Appeals
regarding the development of the orientation program.

(b) Duties of mental hygiene commissioners. —

(1) Mental hygiene commissioners may sign and issue
summonses for the attendance, at any hearing held pursuant to §27-
5-4 of'this code, of the individual sought to be committed; may sign
and issue subpoenas for witnesses, including subpoenas duces
tecum; may place any witness under oath; may elicit testimony
from applicants, respondents, and witnesses regarding factual
issues raised in the petition; and may make findings of fact on
evidence and may make conclusions of law, but saeh the findings
and conclusions shall-net-be are not binding on the circuit court.
All mental hygiene commissioners shall be reasonably
compensated at a uniform rate determined by the Supreme Court
of Appeals. Mental hygiene commissioners shall submit all
requests for compensation to the administrative director of the
courts for payment. Mental hygiene commissioners shall discharge
their duties and hold their offices at the pleasure of the chief judge
of the judicial circuit in which he or she is appointed and may be
removed at any time by sueh the chief judge. H-shall-be-the-duty-of
a A mental hygiene commissioner te shall conduct orderly
inquiries into the mental health of the individual sought to be
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committed concerning the advisability of committing the
individual to a mental health facility. The mental hygiene
commissioner shall safeguard, at all times, the rights and interests
of the individual as well as the interests of the state. The mental
hygiene commissioner shall make a written report of his or her
findings to the circuit court. In any proceedings before any court of
record as set forth in this article, the court of record shall appoint
an interpreter for any individual who is deaf or cannot speak, or
who speaks a foreign language, and who may be subject to
involuntary commitment to a mental health facility.

(2) A mental hygiene commissioner appointed by the circuit
court of one county or multiple county circuits may serve in sueh
that capacity in a jurisdiction other than that of his or her original
appointment if saeh—be it is agreed upon by the terms of a
cooperative agreement between the circuit courts and county
commissions of two or more counties entered into to provide
prompt resolution of mental hygiene matters during rereeurt hours
when the courthouse is closed or on nonjudicial days.

(¢) Duties of prosecuting attorney. — H-shall-be-the-duty-ofthe

The prosecuting attorney or one of his or her assistants te shall
represent the applicants in all final commitment proceedings filed
pursuant to the provisions of this article. The prosecuting attorney
may appear in any proceeding held pursuant to the provisions of
this article if he or she deems determines it to be in the public
interest.

(d) Duties of sheriff. — Upon written order of the circuit court,
mental hygiene commissioner, or magistrate in the county where
the individual formally accused of being mentally ill or addieted
having a substance use disorder is a resident or is found, the sheriff
of that county shall take said the individual into custody and
transport him or her to and from the place of hearing and the mental
health facility. The sheriff shall also maintain custody and control
of the accused individual during the period of time in which the
individual is waiting for the involuntary commitment hearing to be
convened and while sueh the hearing is being conducted: Provided,
That an individual who is a resident of a state other than West
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Virginia shall, upon a finding of probable cause, be transferred to
his or her state of residence for treatment pursuant to §27-5-4(p) of
this code: Provided, however, That where an individual is a
resident of West Virginia but not a resident of the county in which
he or she is found and there is a finding of probable cause, the
county in which the hearing is held may seek reimbursement from
the county of residence for reasonable costs incurred by the county
attendant to the mental hygiene proceeding. Notwithstanding any
provision of this code to the contrary, sheriffs may enter into
cooperative agreements with sheriffs of one or more other counties,
with the concurrence of their respective circuit courts and county
commissions, whereby by which transportation and security
responsibilities for hearings held pursuant to the provisions of this
article during neneeurt hours when the courthouse is closed or on
nonjudicial days may be shared in order to facilitate prompt
hearings and to effectuate transportation of persons found in need
of treatment. In the event an individual requires transportation to a
state hospital as defined by §27-1-6 of this code, the sheriff shall
contact the state hospital in advance of the transportation to
determine if the state hospital has available suitable bed capacity
to place the individual.

(e) Duty of sheriff upon presentment to mental health care
facility. — When a person is brought to a mental health care facility
for purposes of evaluation for commitment under this article, if he
or she is violent or combative, the sheriff or his or her designee
shall maintain custody of the person in the facility until the
evaluation is completed, or the county commission shall reimburse
the mental health care facility at a reasonable rate for security
services provided by the mental health care facility for the period
of time the person is at the hospital prior to the determination of
mental competence or incompetence.

(f) Duties of Supreme Court of Appeals. — The Supreme Court
of Appeals shall provide uniform petition, procedure, and order
forms which shall be used in all involuntary hospitalization
proceedings brought in this state.
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(2) Duties of the Department of Health and Human Resources.
— The secretary shall develop an orientation program as provided
in subsection (a) of this section. The orientation program shall
include, but not be limited to, instruction regarding the nature and
treatment of mental illness and substance use disorder; the goal and
purpose of commitment; community-based treatment options; and
less restrictive alternatives to inpatient commitment.

§27-5-2. Institution of proceedings for involuntary custody for
examination; custody; probable cause hearing;
examination of individual.

(a) Any adult person may make an application for involuntary
hospitalization for examination of an individual when the person
making the application has reason to believe that the individual to
be examined is-addieted; has a substance use disorder as defined
§$271+-H of thisecode; by the most recent edition of the American
Psychiatric Association in the Diagnostic and Statistical Manual of
Mental Disorders, inclusive of substance use withdrawal, or is
mentally ill and, because of his or her addietion substance use
disorder or mental illness, the individual is likely to cause serious
harm to himself, herself, or to others if allowed to remain at liberty
while awaiting an examination and certification by a physician, ex
psychologist,  licensed  professional  counselor, licensed
independent social worker, an advanced nurse practitioner, or
physician assistant as provided in subsection (¢) of this section:
Provided, That a diagnosis of dementia alone may not serve as a
basis for involuntary commitment.

Notwithstanding any language in this subsection to the
contrary, if the individual to be examined under the provisions of
this section is incarcerated in a jail, prison, or other correctional
facility, then only the chief administrative officer of the facility
holding the individual may file the application, and the application
must include the additional statement that the correctional facility
itself cannot reasonably provide treatment and other services for
the individual’s mental illness or addietion substance use disorder.
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(b) The person making the application shall make the
application under oath.

(c) Application for involuntary custody for examination may
be made to the circuit court, magistrate court, or a mental hygiene
commissioner of the county in which the individual resides or of
the county in which he or she may be found. Whenne-eireuitcourt

magistrate before whom an application or matter is pending may,
upon the availability of a mental hygiene commissioner or circuit
court judge for immediate presentation of an application or pending
matter, transfer the pending matter or application to the mental
hygiene commissioner or circuit court judge for further
proceedings unless otherwise ordered by the chief judge of the
judicial circuit.

(d) The person making the application shall give information
and state facts in the application as-may-be required by the form
provided for this purpose by the Supreme Court of Appeals.

(e) The circuit court, mental hygiene commissioner, or
designated magistrate may enter an order for the individual named
in the application to be detained and taken into custody for the
purpose of holding a probable cause hearing as provided in §27-5-
2(g) of this code for the purpose of an examination of the individual
by a physician, psychologist, a licensed professional counselor
practicing in compliance with §30-31-1 et seq. of this code, a
licensed independent clinical social worker practicing in
compliance with §30-30-1 et seq. of this code, an advanced nurse
practitioner with psychiatric certification practicing in compliance
with §30-7-1 et seq. of this code, a physician’s assistant practicing
in compliance with §30-3-1 et seq. of this code, or a physician’s
assistant practicing in compliance with §30-3E-1 ef seq. of this
code: Provided, That a licensed professional counselor, a licensed
independent clinical social worker, a physician’s assistant, or an
advanced nurse practitioner with psychiatric certification may only
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perform the examination if he or she has previously been
authorized by an order of the circuit court to do so, the order having
found that the licensed professional counselor, the licensed
independent clinical social worker, physician’s assistant, or
advanced nurse practitioner with psychiatric certification has
particularized expertise in the areas of mental health and mental
hygiene or addietion substance use disorder sufficient to make the
determinations as-are required by the provisions of this section. The
examination is to be provided or arranged by a community mental
health center designated by the Secretary of the Department of
Health and Human Resources to serve the county in which the
action takes place. The order is to specify that the hearing be held
forthwith immediately and is to provide for the appointment of
counsel for the individual: Provided, however, That the order may
allow the hearing to be held up to 24 hours after the person to be
examined is taken into custody rather than ferthwith immediately
if the circuit court of the county in which the person is found has
previously entered a standing order which establishes within that
jurisdiction a program for placement of persons awaiting a hearing
which assures the safety and humane treatment of persons:
Provided further, That the time requirements set forth in this
subsection only apply to persons who are not in need of medical
care for a physical condition or disease for which the need for
treatment precludes the ability to comply with the time
requirements. During periods of holding and detention authorized
by this subsection, upon consent of the individual or in the event of
a medical or psychiatric emergency, the individual may receive
treatment. The medical provider shall exercise due diligence in
determining the individual’s existing medical needs and provide
treatment the individual requires, including previously prescribed
medications. As used in this section, ‘psychiatric emergency’
means an incident during which an individual loses control and
behaves in a manner that poses substantial likelihood of physical
harm to himself, herself, or others. Where a physician,
psychologist, licensed professional counselor, licensed
independent clinical social worker, physician’s assistant, or
advanced nurse practitioner with psychiatric certification has,
within the preceding 72 hours, performed the examination required
by the provisions of this subsection, the community mental health
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center may waive the duty to perform or arrange another
examination upon approving the previously performed
examination. Notwithstanding the provisions of this subsection,
§27-5-4(r) of this code applies regarding payment by the county
commission for examinations at hearings. If the examination
reveals that the individual is not mentally ill or addieted has no
substance use disorder, or is determined to be mentally ill or
addieted has a substance use disorder but not likely to cause harm
to himself, herself, or others, the individual shall be immediately
released without the need for a probable cause hearing and the
examiner is not civilly liable for the rendering of the opinion absent
a finding of professional negligence. The examiner shall
immediately provide the mental hygiene commissioner, circuit
court, or destgnated magistrate before whom the matter is pending
the results of the examination on the form provided for this purpose
by the Supreme Court of Appeals for entry of an order reflecting
the lack of probable cause.

(f) A probable cause hearing is to be held before a magistrate,
designated by the chiet judge of the judicial circuit. the mental
hygiene commissioner, or circuit judge of the county of which the
individual is a resident or where he or she was found. If requested
by the individual or his or her counsel, the hearing may be
postponed for a period not to exceed 48 hours.

The individual must be present at the hearing and has the right
to present evidence, confront all witnesses and other evidence
against him or her, and te examine testimony offered, including
testimony by representatives of the community mental health
center serving the area. Expert testimony at the hearing may be
taken telephonically or via videoconferencing. The individual has
the right to remain silent and to be proceeded against in accordance
with the Rules of Evidence of the Supreme Court of Appeals,
except as provided in §27-1-12 of this code. At the conclusion of
the hearing, the magistrate, mental hygiene commissioner, or
circuit court judge shall find and enter an order stating whether or
not it is likely that deterioration will occur without clinically
necessary treatment, or there is probable cause to believe that the
individual, as a result of mental illness or addietion substance use
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disorder, is likely to cause serious harm to himself or herself or to
others.

(g) Probable cause hearings may occur in the county where a
person is hospitalized. The judicial hearing officer may: Use
videoconferencing and telephonic technology; permit persons
hospitalized for addietton substance use disorder to be
involuntarily  hospitalized only until detoxification is
accomplished; and specify other alternative or modified procedures
that are consistent with the purposes and provisions of this article.
The alternative or modified procedures shall fully and effectively
guarantee to the person who is the subject of the involuntary
commitment proceeding and other interested parties due process of
the law and access to the least restrictive available treatment
needed to prevent serious harm to self or others.

(h) If the magistrate, mental hygiene commissioner, or circuit
court judge at a probable cause hearing or_a mental hygiene
commissioner or circuit judge at a final commitment hearing held
pursuant to the provisions of §27-5-4 of this code finds that the
individual, as a result of mental illness or addietion substance use
disorder, is likely to cause serious harm to himself, herself, or
others and because of mental illness or addiction a substance use
disorder requires treatment, the magistrate, mental hygiene
commissioner, or circuit court judge may consider evidence on the
question of whether the individual’s circumstances make him or
her amenable to outpatient treatment in a nonresidential or
nonhospital setting pursuant to a voluntary treatment agreement.
At the conclusion of the hearing, the magistrate, mental hygiene
commissioner, or circuit court judge shall find and enter an order
stating whether or not it is likely that deterioration will occur
without clinically necessary treatment, or there is probable cause
to believe that the individual, as a result of mental illness or
substance use disorder, is likely to cause serious harm to himself
or herself or others. The agreement is to be in writing and approved
by the individual, his or her counsel, and the magistrate, mental
hygiene commissioner, or circuit court judge. If the magistrate,
mental hygiene commissioner, or circuit court judge determines
that appropriate outpatient treatment is available in a nonresidential
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or nonhospital setting, the individual may be released to outpatient
treatment upon the terms and conditions of the voluntary treatment
agreement. The failure of an individual released to outpatient
treatment pursuant to a voluntary treatment agreement to comply
with the terms of the voluntary treatment agreement constitutes
evidence that outpatient treatment is insufficient and, after a
hearing before a magistrate, mental hygiene commissioner, or
circuit judge on the issue of whether or not the individual failed or
refused to comply with the terms and conditions of the voluntary
treatment agreement and whether the individual as a result of
mental illness or addietion substance use disorder remains likely to
cause serious harm to himself, herself, or others, the entry of an
order requiring admission under involuntary hospitalization
pursuant to the provisions of §27-5-3 of this code may be entered.

in the provisions of this article regarding release pursuant to a
voluntary treatment agreement or convalescent status may be
construed as creating a right to receive outpatient mental health
services or treatment, or as obligating any person or agency to
provide outpatient services or treatment. Time limitations set forth
in this article relating to periods of involuntary commitment to a
mental health facility for hospitalization do not apply to release
pursuant to the terms of a voluntary treatment agreement:
Provided, That release pursuant to a voluntary treatment agreement
may not be for a period of more than six months if the individual
has not been found to be involuntarily committed during the
previous two years and for a period of no more than two years if
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the individual has been involuntarily committed during the
preceding two years. If in any proceeding held pursuant to this
article the individual objects to the issuance or conditions and terms
of an order adopting a voluntary treatment agreement, then the
circuit judge, magistrate, or mental hygiene commissioner may not
enter an order directing treatment pursuant to a voluntary treatment
agreement. If involuntary commitment with release pursuant to a
voluntary treatment agreement is ordered, the individual subject to
the order may, upon request during the period the order is in effect,
have a hearing before a mental hygiene commissioner or circuit
judge where the individual may seek to have the order canceled or
modified. Nothing in this section affects the appellate and habeas
corpus rights of any individual subject to any commitment order.

Notwithstanding anything in this article to the contrary, the
commitment of any individual as provided in this article shall be in
the least restrictive setting and in an outpatient community-based
treatment program to the extent resources and programs are
available, unless the clear and convincing evidence of the
certifying professional under subsection (e) of this section, who is
acting in a manner consistent with the standard of care, establishes
that the commitment or treatment of that individual requires an
inpatient hospital placement. Outpatient treatment will be based
upon a plan jointly prepared by the department and the
comprehensive _community mental health center or licensed
behavioral health provider.

(1) If the certifying physietan—or—psyehologist professional

determines that a—persen an individual requires involuntary
hospitalization for a an—addietion—to—a—substanee substance use
disorder which, due to the degree of addietion the disorder, creates
a reasonable likelihood that withdrawal or detoxification fremthe
substance—eof —addietion will cause significant medical
complications, the person certifying the individual shall
recommend that the individual be closely monitored for possible
medical complications. If the magistrate, mental hygiene
commissioner, or circuit court judge presiding orders involuntary
hospitalization, he or she shall include a recommendation that the
individual be closely monitored in the order of commitment.
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(j) The Supreme Court of Appeals and the Secretary of the
Department of Health and Human Resources shall specifically
develop and propose a statewide system for evaluation and
adjudication of mental hygiene petitions which shall include
payment schedules and recommendations regarding funding
sources. Additionally, the Secretary of the Department of Health
and Human Resources shall also immediately seek reciprocal
agreements with officials in contiguous states to develop
interstate/intergovernmental agreements to provide efficient and
efficacious services to out-of-state residents found in West Virginia
and who are in need of mental hygiene services.

§27-5-2a. Process for involuntary hospitalization.

(a) As used in this section:

(1) ‘Addiction’ has the same meaning as the term is defined in
§27-1-11 of this code.

(2) ‘Authorized staff physician’ means a physician, authorized
pursuant to the provisions of §30-3-1 ef seq. or §30-14-1 et seq. of
this code, who is a bona fide member of the hospital’s medical
staff.

(3) ‘Hospital’ means a facility licensed pursuant to the
provisions of §16-5b-1 et seq. of this code, and any acute care
facility operated by the state government that primarily provides
inpatient diagnostic, treatment, or rehabilitative services to injured,
disabled, or sick individuals under the supervision of physicians.

(4) ‘Psychiatric emergency’ means an incident during which an
individual loses control and behaves in a manner that poses
substantial likelihood of physical harm to himself, herself, or
others.

(b)(1) If a mental hygiene commissioner, magistrate, and
circuit judge are unavailable or unable to be immediately
contacted, an authorized staff physician may order the involuntary
hospitalization of an individual who is present at, or presented at,
a hospital emergency department in need of treatment, if the
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authorized staff physician believes, following an examination of
the individual, that the individual is addicted or is mentally ill and,
because of his or her addiction or mental illness, is likely to cause
serious harm to himself, herself or to others if allowed to remain at
liberty. The authorized staff physician shall sign a statement
attesting to his or her decision that the patient presents a harm to
himself, herself or others and needs to be held involuntarily for up
to 72 hours. The West Virginia Supreme Court of Appeals is
requested to generate a form for the statement to be signed by the
authorized staff physician or other person authorized by the
hospital and provided to the individual.

(2) Immediately upon admission, or as soon as practicable
thereafter, but in no event later than 24 hours after an involuntary
hospitalization pursuant to this section, the authorized staff
physician or designated employee shall file a mental hygiene
petition in which the authorized staff physician certifies that the
individual for whom the involuntary hospitalization is sought is
addicted or is mentally ill and, because of his or her addiction or
mental illness, is likely to cause serious harm to himself, herself,
or_to other individuals if allowed to remain at liberty. The
authorized staff physician shall also certify the same in the
individual’s health records. Upon receipt of this filing, the mental
hygiene commissioner, a magistrate, or circuit judge shall conduct
a hearing pursuant to §27-5-2 of this code.

(3) An individual who is involuntarily hospitalized pursuant to
this section shall be released from the hospital within 72 hours,
unless further detained under the applicable provisions of this
article.

(c) During a period of involuntary hospitalization authorized
by this section, upon consent of the individual, or in the event of a
medical or psychiatric emergency, the individual may receive
treatment. The hospital or authorized staff physician shall exercise
due diligence in determining the individual’s existing medical
needs and provide treatment the individual requires, including
previously prescribed medications.
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(d) Each hospital or authorized staff physician which provides
services under this section shall be paid for the services at the same
rate the hospital or authorized staff physician negotiates with the
patient’s insurer. If the patient is uninsured, the hospital or
authorized staff physician may file a claim for payment with the
West Virginia Legislative Claims Commission in accordance with
§14-2-1 et seq. of this code.

(e) Authorized staff physicians and hospitals and their
employees carrying out duties or rendering professional opinions
as provided in this section shall be free from liability for their
actions, if the actions are performed in good faith and within the
scope of their professional duties and in a manner consistent with
the standard of care.

(f) The West Virginia Supreme Court of Appeals is requested,
by no later than July 1, 2020, to provide each hospital with a list of
names and contact information of the mental hygiene
commissioners, magistrates, and circuit judges to address mental
hygiene petitions in the county where the hospital is located. The
West Virginia Supreme Court of Appeals is requested to update
this list regularly and the list shall reflect on-call information. If a
mental hygiene commissioner, county magistrate, or circuit judge
does not respond to the request within 24 hours, a report shall be
filed to the West Virginia Supreme Court of Appeals.

(2) An action taken against an individual pursuant to this
section may not be construed to be an adjudication of the
individual, nor shall any action taken pursuant to this section be
construed to satisfy the requirements of §61-7-7(a)(4) of this code.

§27-5-3. Admission under involuntary hospitalization for
examination; hearing; release.

(a) Admission to a mental health facility for examination. —
Any individual may be admitted to a mental health facility for
examination and treatment upon entry of an order finding probable
cause as provided in §27-5-2 of this code and upon a finding by a
licensed physician that the individual is medically stable, and upon
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certification by a physician, psychologist, licensed professional
counselor, licensed independent clinical social worker practicing
in compliance with the provisions of §30-30-1 ef seq. of this code,
or an advanced nurse practitioner with psychiatric certification
practicing in compliance with §30-7-1 et seq. of this code, or a
physician’s assistant practicing in compliance with §30-3E-1 et
seq. of this code with advanced duties in psychiatric medicine that
he or she has examined the individual and is of the opinion that the
individual is mentally ill or addieted has a substance use disorder
and, because of sueh the mental illness or addietion substance use
disorder, is likely to cause serious harm to himself, herself, or to
others if not immediately restrained: Provided, That the opinions
offered by an independent clinical social worker, er an advanced
nurse practitioner with psychiatric certification, or a physician’s
assistant with advanced duties in psychiatric medicine must be
within their his or her particular areas of expertise, as recognized
by the order of the authorizing court.

(b) Three-day time limitation on examination. — If the
examination does not take place within three days from the date the
individual is taken into custody, the individual shall be released. If
the examination reveals that the individual is not mentally ill or
addieted has a substance use disorder, the individual shall be
released.

(c) Three-day time limitation on certification. — The
certification required in §27-5-3(a) of this code shall-be is valid for
three days. Any individual with respect to whom the certification
has been issued may not be admitted on the basis of the certification
at any time after the expiration of three days from the date of the
examination.

(d) Findings and conclusions required for certification. — A
certification under this section must include findings and
conclusions of the mental examination, the date, time, and place of
the examination, and the facts upon which the conclusion that
involuntary commitment is necessary is based.
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(e) Notice requirements. — When an individual is admitted to
a mental health facility or a state hospital pursuant to the provisions
of this section, the chief medical officer of the facility shall
immediately give notice of the individual’s admission to the
individual’s spouse, if any, and one of the individual’s parents or
guardians or if there is no spouse and are no parents or guardians,
to one of the individual’s adult next of kin if the next of kin is not
the applicant. Notice shall also be given to the community mental
health facility, if any, having jurisdiction in the county of the
individual’s residence. The notices other than to the community
mental health facility shall be in writing and shall be transmitted to
the person or persons at his, her, or their last known address by
certified mail, return receipt requested.

(f) Five-day Three-day time limitation for examination and
certification at mental health facility or state hospital. — After the
individual’s admission to a mental health facility or state hospital,
he or she may not be detained more than five three days, excluding
Sundays and holidays, unless, within the period, the individual is
examined by a staff physician and the physician certifies that in his
or her opinion the patient is mentally ill or addieted has a substance
use disorder and is likely to injure himself, herself, or others if
allowed to be at liberty. In the event the staff physician determines
that the individual does not meet the criteria for continued
commitment, that the individual can be treated in an available
outpatient community-based treatment program and poses no
present danger to himself, herself or others, or that the individual
has an underlying medical issue or issues that resulted in a
determination that the individual should not have been committed,
the staff physician shall release and discharge the individual as
appropriate as soon as practicable.

(g) Fifteen-day Ten-day time limitation for institution of final
commitment proceedings. — If, in the opinion of the examining

physician, the patient is mentally ill or addieted has a substance use
disorder and because of the mental illness or addietion substance
use disorder is likely to injure himself, herself, or others if allowed
to be at liberty, the chief medical officer shall, within +5 10 days
from the date of admission, institute final commitment proceedings
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as provided in §27-5-4 of this code. If the proceedings are not
instituted within sweh—5-day the 10-day period, the patient
individual shall be immediately released. After the request for
hearing is filed, the hearing may not be canceled on the basis that
the individual has become a voluntary patient unless the mental
hygiene commissioner concurs in the motion for cancellation of the
hearing.

(h) Fhirty-day Twenty-day time limitation for conclusion of all
proceedings. — If all proceedings as provided in §27-3-1 et seq.

and §27-4-1 et seq. of this code are not completed within 36 20
days from the date of institution of the proceedings, the patient
individual shall be immediately released.

§27-5-4. Institution of final commitment proceedings; hearing
requirements; release.

(a) Involuntary commitment. — Except as provided in §27-5-3
of this code, no individual may be involuntarily committed to a
mental health facility or state hospital except by order entered of
record at any time by the circuit court of the county in which the
person resides or was found, or if the individual is hospitalized in
a mental health facility or state hospital located in a county other
than where he or she resides or was found, in the county of the
mental health facility and then only after a full hearing on issues
relating to the necessity of committing an individual to a mental
health facility or state hospital. If the individual objects to the
hearing being held in the county where the mental health facility is
located, the hearing shall be conducted in the county of the
individual’s residence.

(b) How final commitment proceedings are commenced. —
Final commitment proceedings for an individual may be
commenced by the filing of a written application under oath by an
adult person having personal knowledge of the facts of the case.
The certificate or affidavit is filed with the clerk of the circuit court
or mental hygiene commissioner of the county where the individual
is a resident or where he or she may be found, or the county of a
mental health facility if he or she is hospitalized in a mental health
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facility or state hospital located in a county other than where he or
she resides or may be found.

(c) Oath; contents of application;, who may inspect application;
when application cannot be filed. —

(1) The person making the application shall do so under oath.

(2) The application shall contain statements by the applicant
that the individual is likely to cause serious harm to self or others
due to what the applicant believes are symptoms of mental illness
or addietion substance use disorder. The applicant shall state in
detail the recent overt acts upon which the belief is based.

(3) The written application, certificate, affidavit, and any
warrants issued pursuant thereto, including any related documents,
filed with a circuit court, mental hygiene commissioner, or
designated magistrate for the involuntary hospitalization of an
individual are not open to inspection by any person other than the
individual, unless authorized by the individual or his or her legal
representative or by order of the circuit court. The records may not
be published unless authorized by the individual or his or her legal
representative. Disclosure of these records may, however, be made
by the clerk, circuit court, mental hygiene commissioner, or
designated magistrate to provide notice to the Federal National
Instant Criminal Background Check System established pursuant
to section 103(d) of the Brady Handgun Violence Prevention Act,
18 U.S.C. § 922, and the central state mental health registry, in
accordance with §61-7A-1 et seq. of this code. Disclosure may also
be made to the prosecuting attorney and reviewing court in an
action brought by the individual pursuant to §61-7A-5 of this code
to regain firearm and ammunition rights.

(4) Applications may not be accepted for individuals who only

have epilepsy, a—mental-deficieney;—sentlity_dementia, or an

intellectual or developmental disability.

(d) Certificate filed with application; contents of certificate;
affidavit by applicant in place of certificate. —
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(1) The applicant shall file with his or her application the
certificate of a physician or a psychologist stating that in his or her
opinion the individual is mentally ill or addieted has a substance
use disorder and that because of the mental illness or addietion
substance use disorder, the individual is likely to cause serious
harm to self or others if allowed to remain at liberty and, therefore,
should be hospitalized. The certificate shall state in detail the recent
overt acts on which the conclusion is based.

(2) A certificate is not necessary when an affidavit is filed by
the applicant showing facts and the individual has refused to submit
to examination by a physician or a psychologist.

(e) Notice requirements, eight days’ notice required. — Upon
receipt of an application, the mental hygiene commissioner or
circuit court shall review the application, and if it is determined that
the facts alleged, if any, are sufficient to warrant involuntary
hospitalization, ferthwith immediately fix a date for and have the
clerk of the circuit court give notice of the hearing:

(1) To the individual;
(2) To the applicant or applicants;

(3) To the individual’s spouse, one of the parents or guardians,
or, if the individual does not have a spouse, parents or parent or
guardian, to one of the individual’s adult next of kin if the next of
kin is not the applicant;

(4) To the mental health authorities serving the area;
(5) To the circuit court in the county of the individual’s
residence if the hearing is to be held in a county other than that of

the individual’s residence; and

(6) To the prosecuting attorney of the county in which the
hearing is to be held.
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(f) The notice shall be served on the individual by personal
service of process not less than eight days prior to the date of the
hearing and shall specify:

(1) The nature of the charges against the individual;

(2) The facts underlying and supporting the application of
involuntary commitment;

(3) The right to have counsel appointed;

(4) The right to consult with and be represented by counsel at
every stage of the proceedings; and

(5) The time and place of the hearing.

The notice to the individual’s spouse, parents or parent or
guardian, the individual’s adult next of kin or to the circuit court in
the county of the individual’s residence may be by personal service
of process or by certified or registered mail, return receipt
requested, and shall state the time and place of the hearing.

(g) Examination of individual by court-appointed physician, e¥
psychologist, _advanced nurse practitioner, or _physician’s
assistant,; custody for examination; dismissal of proceedings. —

(1) Except as provided in subdivision (3) of this subsection,
within a reasonable time after notice of the commencement of final
commitment proceedings is given, the circuit court or mental
hygiene commissioner shall appoint a physician, e¥ psychologist,
an advanced nurse practitioner with psychiatric certification, or a
physician’s assistant with advanced duties in psychiatric medicine
to examine the individual and report to the circuit court or mental
hygiene commissioner his or her findings as to the mental condition
or addietion substance use disorder of the individual and the
likelihood of causing serious harm to self or others.

(2) If the designated physician, er psychologist, advanced
nurse practitioner, or physician assistant reports to the circuit court
or mental hygiene commissioner that the individual has refused to
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submit to an examination, the circuit court or mental hygiene
commissioner shall order him or her to submit to the examination.
The circuit court or mental hygiene commissioner may direct that
the individual be detained or taken into custody for the purpose of
an immediate examination by the designated physician, er
psychologist, nurse practitioner, or physician’s assistant. All sueh
orders shall be directed to the sheriff of the county or other
appropriate law-enforcement officer. After the examination has
been completed, the individual shall be released from custody
unless proceedings are instituted pursuant to §27-5-3 of this code.

(3) If the reports of the appointed physician, ef psychologist,
nurse practitioner, or physician’s assistant do not confirm that the
individual is mentally ill or addieted has a substance use disorder
and might be harmful to self or others, then the proceedings for
involuntary hospitalization shall be dismissed.

(h) Rights of the individual at the final commitment hearing;
seven days’ notice to counsel required. —

(1) The individual shall be present at the final commitment
hearing, and he or she, the applicant and all persons entitled to
notice of the hearing shall be afforded an opportunity to testify and
to present and cross-examine witnesses.

(2) In the event the individual has not retained counsel, the
court or mental hygiene commissioner, at least six days prior to
hearing, shall appoint a competent attorney and shall inform the
individual of the name, address, and telephone number of his or her
appointed counsel.

(3) The individual has the right to have an examination by an
independent expert of his or her choice and to present testimony
from the expert as a medical witness on his or her behalf. The cost
of the independent expert is paid by the individual unless he or she
1s indigent.

(4) The individual may not be compelled to be a witness against
himself or herself.
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(1) Duties of counsel representing individual; payment of
counsel representing indigent. —

(1) Counsel representing an individual shall conduct a timely
interview, make investigation, and secure appropriate witnesses, be
present at the hearing, and protect the interests of the individual.

(2) Counsel representing an individual is entitled to copies of
all medical reports, psychiatric or otherwise.

(3) The circuit court, by order of record, may allow the attorney
a reasonable fee not to exceed the amount allowed for attorneys in
defense of needy persons as provided in §29-21-1 et seq. of this
code.

(j) Conduct of hearing, receipt of evidence; no evidentiary
privilege; record of hearing. —

(1) The circuit court or mental hygiene commissioner shall hear
evidence from all interested parties in chamber, including
testimony from representatives of the community mental health
facility.

(2) The circuit court or mental hygiene commissioner shall
receive all relevant and material evidence which may be offered.

(3) The circuit court or mental hygiene commissioner is bound
by the rules of evidence promulgated by the Supreme Court of
Appeals except that statements made to physicians—eor
psyehelegists health care professionals appointed under subsection
(g) of this section by the individual may be admitted into evidence
by physietan’s—or—psychologist’s the health care professional’s
testimony, notwithstanding failure to inform the individual that this
statement may be used against him or her. A psychelogist—or
physietan health care professional testifying shall bring all records
pertaining to the individual to the hearing. The medical evidence
obtained pursuant to an examination under this section, or §27-5-2
or §27-5-3 of this code, is not privileged information for purposes
of a hearing pursuant to this section.
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(4) All final commitment proceedings shall be reported or
recorded, whether before the circuit court or mental hygiene
commissioner, and a transcript made available to the individual, his
or her counsel or the prosecuting attorney within 30 days if
requested for the purpose of further proceedings. In any case where
an indigent person intends to pursue further proceedings, the circuit
court shall, by order entered of record, authorize and direct the
court reporter to furnish a transcript of the hearings.

(k) Requisite findings by the court. —

(1) Upon completion of the final commitment hearing and the
evidence presented in the hearing, the circuit court or mental
hygiene commissioner shall make findings as to the following:

(A) Whether the individual is mentally ill or addieted has a
substance use disorder;

(B) Whether, because of illness or addiction substance use
disorder, the individual is likely to cause serious harm to self or
others if allowed to remain at liberty;

(C) Whether the individual is a resident of the county in which
the hearing is held or currently is a patient at a mental health facility
in the county; and

(D) Whether there is a less restrictive alternative than
commitment appropriate for the individual. The burden of proof of
the lack of a less restrictive alternative than commitment is on the
person or persons seeking the commitment of the individual:
Provided, That for any commitment to a state hospital as defined
by §27-1-6 of this code, a specific finding shall be made that the
commitment of, or treatment for, the individual requires inpatient
hospital placement and that no suitable outpatient community-
based treatment program exists in the individual’s area.

(2) The findings of fact shall be incorporated into the order
entered by the circuit court and must be based upon clear, cogent,
and convincing proof.
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(1) Orders issued pursuant to final commitment hearing; entry
of order; change in order of court, expiration of order. —

(1) Upon the requisite findings, the circuit court may order the
individual to a mental health facility or state hospital for an

otherwise provided in this subdivision. During that period and
solely for individuals who are committed under §27-6A-1 et seq.
of this code, the chief medical officer of the mental health facility
or_ state hospital shall conduct a clinical assessment of the
individual at least every 30 days to determine if the individual
requires continued placement at the mental health facility or state
hospital and whether the individual is suitable to receive any
necessary treatment at an outpatient community-based treatment
program. If at any time the chief medical officer, acting in good
faith and in a manner consistent with the standard of care,
determines that: (i) The individual is suitable for receiving
outpatient community-based treatment; (ii) necessary outpatient
community-based treatment is available in the individual’s area as
evidenced by a discharge and treatment plan jointly developed by
the department and the comprehensive community mental health
center or licensed behavioral health provider; and (iii) the
individual’s clinical presentation no longer requires inpatient
commitment, the chief medical officer shall provide written notice
to the court of record and prosecuting attorney as provided in
subdivision (2) of this section that the individual is suitable for
discharge. The chief medical officer may discharge the patient 30
days after the notice unless the court of record stays the discharge
of the individual. In the event the court stays the discharge of the
individual, the court shall conduct a hearing within 45 days of the
stay, and the individual shall be thereafter discharged unless the
court finds by clear and convincing evidence that the individual is
a significant and present danger to self or others, and that continued
placement at the mental health facility or state hospital is required.

If the chief medical officer determines that the individual
requires commitment at the mental health facility or state hospital
at any time for a period longer than 90 days, then the individual
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shall remain at the mental health facility or state hospital until the
chief medical officer of the mental health facility or state hospital
determines that the individual’s clinical presentation no longer
requires further commitment. The chief medical officer shall
provide notice to the court and the prosecuting attorney that the
individual requires commitment for a period in excess of 90 days
and, in the notice, the chief medical officer shall describe the
reasons for ongoing commitment. In its discretion, the court or
prosecuting attorney may request any information from the chief
medical officer that the court or prosecuting attorney considers
appropriate to justify the need for the individual’s ongoing
commitment.

(2) Notice to the court of record and prosecuting attorney shall
be provided by personal service or certified mail, return receipt
requested. The chief medical officer shall make the following

findings:

(A) Whether the individual has a mental illness or substance
use disorder that does not require inpatient treatment, and the
mental illness or serious emotional disturbance is in remission;

(B) Whether the individual’s condition resulting from mental
illness or substance use disorder is likely to deteriorate to the point
that the individual will pose a likelihood of serious harm to self or
others unless treatment is continued;

(C) Whether the individual is likely to participate in outpatient
treatment with a legal obligation to do so;

(D) Whether the individual is not likely to participate in
outpatient treatment unless legally obligated to do so;

(E) Whether the individual is not a danger to self or others: and

(F) Whether mandatory outpatient treatment is a suitable, less
restrictive alternative to ongoing commitment.

) (3) The individual may not be detained in a mental health
facility or state hospital for a period in excess of 10 days after a
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final commitment hearing pursuant to this section unless an order
has been entered and received by the facility.

(4) An individual committed pursuant to §27-6A-3 of this code

may be committed for the period he or she is determined by the
court to remain an imminent danger to self or others.

(5) In the event the commitment of the individual as provided
under subdivision (1) of this subsection exceeds two years, the
individual or his or her counsel may request a hearing and a hearing
shall be held by the mental hygiene commissioner or by the circuit
court of the county as provided in subsection (a) of this section.

(m) Dismissal of proceedings. — In the event the individual is
discharged as provided in subsection (1) of this section, H the circuit
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be-dismissed—dismiss the proceedings.

(n) Immediate notification of order of hospitalization. — The
clerk of the circuit court in which an order directing hospitalization
is entered, if not in the county of the individual’s residence, shall
immediately upon entry of the order forward a certified copy of the
order to the clerk of the circuit court of the county of which the
individual is a resident.

(o) Consideration of transcript by circuit court of county of
individual’s residence; orvder of hospitalization, execution of
order. —

(1) If the circuit court or mental hygiene commissioner is
satisfied that hospitalization should be ordered but finds that the
individual is not a resident of the county in which the hearing is
held and the individual is not currently a resident of a mental health
facility or state hospital, a transcript of the evidence adduced at the
final commitment hearing of the individual, certified by the clerk
of the circuit court, shall ferthwith immediately be forwarded to
the clerk of the circuit court of the county of which the individual
is a resident. The clerk shall immediately present the transcript to
the circuit court or mental hygiene commissioner of the county.

(2) If the circuit court or mental hygiene commissioner of the
county of the residence of the individual is satisfied from the
evidence contained in the transcript that the individual should be
hospitalized as determined by the standard set forth abeve in
subdivision one of this subsection, the circuit court shall order the
appropriate hospitalization as though the individual had been
brought before the circuit court or its mental hygiene commissioner
in the first instance.
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(3) This order shall be transmitted forthwith immediately to the
clerk of the circuit court of the county in which the hearing was
held who shall execute the order promptly.

(p) Order of custody to responsible person. — In lieu of
ordering the patient individual to a mental health facility or state
hospital, the circuit court may order the individual delivered to
some responsible person who will agree to take care of the
individual and the circuit court may take from the responsible
person a bond in an amount to be determined by the circuit court
with condition to restrain and take proper care of the individual
until further order of the court.

(q) Individual not a resident of this state. — If the individual is
found to be mentally ill or addieted to have a substance use disorder
by the circuit court or mental hygiene commissioner is a resident
of another state, this information shall be ferthwith immediately
given to the Secretary of the Department of Health and Human
Resources, or to his or her designee, who shall make appropriate
arrangements for transfer of the individual to the state of his or her
residence conditioned on the agreement of the individual, except as
qualified by the interstate compact on mental health.

(r) Report to the Secretary of the Department of Health and
Human Resources. —

(1) The chief medical officer of a mental health facility or state
hospital admitting a patient pursuant to proceedings under this
section shall ferthwith immediately make a report of the admission
to the Secretary of the Department of Health and Human Resources
or to his or her designee.

(2) Whenever an individual is released from custody due to the
failure of an employee of a mental health facility or state hospital
to comply with the time requirements of this article, the chief
medical officer of the mental health or state hospital facility shall
forthwith immediately, after the release of the individual, make a
report to the Secretary of the Department of Health and Human
Resources or to his or her designee of the failure to comply.




2976 JOURNAL OF THE [March 7

(s) Payment of some expenses by the state; mental hygiene fund
established; expenses paid by the county commission. —

(1) The state shall pay the commissioner’s fee and the court
reporter fees that are not paid and reimbursed under §29-21-1 et
seq. of this code out of a special fund to be established within the
Supreme Court of Appeals to be known as the Mental Hygiene
Fund.

(2) The county commission shall pay out of the county treasury
all other expenses incurred in the hearings conducted under the
provisions of this article whether or not hospitalization is ordered,
including any fee allowed by the circuit court by order entered of
record for any physician, psychologist, and witness called by the
indigent individual. The copying and mailing costs associated with
providing notice of the final commitment hearing and issuance of
the final order shall be paid by the county where the involuntary
commitment petition was initially filed.

§27-5-10. Transportation for the mentally ill or substanee
abuser persons with substance use disorder.

(a) Whenever transportation of an individual is required under
the provisions of §27-4-1 et seq. and §27-5-1 et seq. of this code, it
shall-be—the—duty—ef the sheriff te shall provide immediate
transportation to or from the appropriate mental health facility or
state hospital: Provided, That, where hospitalization occurs
pursuant to §27-4-1 et seq. of this code, the sheriff may permit,
upon the written request of a person having proper interest in the
individual’s hospitalization, for the interested person to arrange for
the individual’s transportation to the mental health facility or state
hospital if the sheriff determines that saeh those means are suitable
given the individual’s condition.

(b) Upon written agreement between the county commission
on behalf of the sheriff and the directors of the local community
mental health center and emergency medical services, an
alternative transportation program may be arranged. The
agreement shall clearly define the responsibilities of each of the
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parties, the requirements for program participation, and the persons
bearing ultimate responsibility for the individual’s safety and well-
being.

(c) Use of certified municipal law-enforcement officers. —
Sheriffs and municipal governments are-hereby-autherized-te may
enter into written agreements whereby by which certified
municipal law-enforcement officers may perform the duties of the
sheriff as described in this article. The agreement shall determine
jurisdiction, responsibility of costs, and all other necessary
requirements, including training related to the performance of these
duties, and shall be approved by the county commission and circuit
court of the county in which the agreement is made. For purposes
of this subsection, ‘certified municipal law-enforcement officer’
means any duly authorized member of a municipal law-
enforcement agency who is empowered to maintain public peace
and order, make arrests, and enforce the laws of this state or any
political subdivision thereof, other than parking ordinances, and
who is currently certified as a law-enforcement officer pursuant to
§30-29-1 et seq. of this code.

(d) In the event an individual requires transportation to a state
hospital as defined by §27-1-6 of this code, the sheriff or certified
municipal law-enforcement officer shall contact the state hospital
in advance of the transportation to determine if the state hospital
has suitable bed capacity to place the individual.

(e) € Nothing in this section is intended to alter security
responsibilities for the patient by the sheriff unless mutually agreed
upon as provided in subsection (c) of this section.

ARTICLE 6A. COMPETENCY AND CRIMINAL
RESPONSIBILITY OF PERSONS CHARGED OR
CONVICTED OF A CRIME.

§27-6A-12. Study of adult criminal competency and
responsibility issues; requiring and requesting report and
proposed legislation; submission to legislature.
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(a) The Secretary of the Department of Health and Human
Resources shall, in collaboration with designees of the Supreme
Court of Appeals, the Prosecuting Attorney’s Institute, Prosecuting
Attorney’s Association, the Public Defender Services, Behavioral
Health Providers Association, Disability Rights of West Virginia,
and designees of the Board of Medicine, Board of Osteopathy, and
the Board Examiners of Psychologists with experience in issues of
competence and criminal responsibility, undertake an evaluation of
the provisions of this article in the context of current constitutional
requirements related to competency and responsibility issues, best
medical practices, and pharmacological developments and draft
proposed legislation to update the provisions of this article.

(b) The legislation required by the provisions of subsection (a)
of this section shall be submitted to the President of the Senate and
the Speaker of the House of Delegates on or before July 31, 2020.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4009 - “A Bill to amend and reenact §27-
1-11 of the Code of West Virginia, 1931, as amended; to amend
said code by adding thereto a new section, designated §27-5-2a; to
amend and reenact §27-5-1, §27-5-2, §27-5-3, §27-5-4, and §27-5-
10 of said code; and to amend said code by adding thereto a new
section, designated §27-6A-12, all relating to involuntary
hospitalization and competency and criminal responsibility of
persons charged with or convicted of a crime; defining terms;
updating outdated language in the code; requiring the development
of an orientation program for mental hygiene commissioners and
magistrates who preside over involuntary hospitalization hearings;
establishing criteria and time frames for the involuntary admission
to and discharge of individuals from a mental health facility or state
hospital; addressing the transportation of persons to a state
hospital; relating to competency and criminal responsibility of
persons charged with criminal offenses generally; requiring
persons be committed to least restrictive setting; permitting an
authorized staff physician, after examination, to order the
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involuntary hospitalization of an individual whom the physician
believes is addicted or mentally ill and likely to cause serious harm
to himself or herself or other individuals; setting forth a procedure;
providing for payment for services; limiting liability; requesting
the Supreme Court of Appeals to generate a statement for the
attesting physician; providing the attesting physician statement be
provided to the patient; requesting the Supreme Court of Appeals
to produce information to hospitals regarding contact information
for mental hygiene commissioners, county magistrates, and circuit
judges; and establishing that if a mental hygiene commissioner,
county magistrate, or circuit judge does not respond to the request
within 24 hours, a report shall be filed to the Supreme Court of
Appeals; requiring release when staff physicians determine after
three days that individual does not meet criteria for continued
commitment; requiring specific finding that inpatient hospital
treatment is required; directing the Secretary of the Department of
Health and Human Resources in collaboration with representatives
of the judiciary, representatives of the prosecuting attorneys, the
criminal defense bar, and advocates for the disability community
to develop legislation to update and modify statutory provisions
related to competence and criminal responsibility to ensure
protection of constitutional rights and public safety; and requiring
that proposed legislation be submitted to the President of the Senate
and the Speaker of the House of Delegates on or before July 31,
2020.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 727), and there were—yeas 82, nays 17, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Angelucci, Bibby, S. Brown, Cadle, Caputo, Dean,
Diserio, Fleischauer, Fluharty, Kump, Longstreth, P. Martin,
McGeehan, Miller, Phillips, Sponaugle and Walker.

Absent and Not Voting: Queen.
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So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4009) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

Having been postponed in earlier proceedings, Com. Sub. for
H. B. 4092 was taken up for further consideration.

On motion of Delegate Summers, the House of Delegates
reconsidered its action to concur in the amendment of the bill by
the Senate with further amendment.

Delegate Summers then asked unanimous consent and, in the
absence of objection, the previously offered amendments were
withdrawn.

Delegate Summers then moved to concur in the Senate
amendment, with further amendment, as follows:

On page eight, line one hundred seventy-four, by striking out
“16” and inserting “17”.

On page thirteen, section one hundred eleven-c, line eleven, by
striking out “July 1, 2021” and inserting “December 1, 2020”.

On page twenty-nine, section six hundred one-a, line three, by
striking out the words “child’s caseworker” and inserting the word
“department”.

And,

On page thirty-three, line forty-one, after the period, by
inserting the following:

“The West Virginia Supreme Court of Appeals is requested to
review the Rules of Procedure for Child Abuse and Neglect
Proceedings and the Rules of Professional Conduct specific to
guardians ad litem.”
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And,

With the further title amendment, sponsored by Delegate
Summers, being as follows:

Com. Sub. for H. B. 4092 — “A Bill to repeal §49-2-102 and
§49-2-104 of the Code of West Virginia, 1931, as amended; to
amend and reenact §49-1-206 of said code; to amend and reenact
§49-2-108, §49-2-110, §49-2-111, §49-2-111a, §49-2-112, §49-2-
118, §49-2-121, §49-2-124, and §49-2-126 of said code; to amend
said code by adding thereto five new sections, designated §49-2-
111c, §49-2-127, §49-2-127a, §49-2-128, and §49-2-129; to amend
said code by adding thereto two new sections, designated §49-4-
601a and §49-4-601b; and to amend and reenact §49-4-604, of said
code, all relating generally to the child welfare system; defining
terms; increasing the number children allowed in a foster family
home; removing authorization for the Secretary of the Department
of Health and Human Resources to transfer funds between certain
accounts; eliminating requirement that the secretary provide public
education; requiring certain information to be included in child
placing agency data reports; setting a minimum amount that the
Department of Health and Human Resources must pay child
placing agencies per child adopted; requiring the department to
review the rate of payment to foster parents at certain time
intervals; authorizing and directing the department to expend funds
to achieve certain priorities and objectives related to child
placement and other services; requiring the department to expend
an amount of appropriated funds in fiscal year 2021 to achieve
certain priorities and objectives; requiring the secretary of the
department to report annually, and upon request, to the Joint
Standing Committee on Government and Finance regarding
expenditures and progress toward meeting certain objectives and
priorities; specifying when the department shall remit payments to
foster families; eliminating summary review requirements for
behavioral health care services and facilities for children in out of
home placements; establishing the Foster Child Bill of Rights;
establishing the Foster and Kinship Parent Bill of Rights; providing
that violations of the rights provided to foster children and parents
may be reported to and investigated by the foster care ombudsman;
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setting forth certain duties of foster parents; requiring a number of
provisions to be included in the agreement between the foster
parent and the child placing agency and the department; providing
that neglect of a foster or kinship parent’s duties and violations of
agreements may be reported to and investigated by the foster care
ombudsman; requiring the foster care ombudsman to make certain
reports; setting forth the reasonable and prudent foster parent
standard; providing that children in out-of-home care are entitled
to participate in certain activities and requiring caregivers to use
the reasonable and prudent foster parent standard to make certain
decisions regarding the child; limiting liability of a person adhering
to the reasonable and prudent foster parent standard; requiring the
department to establish minimum standards for transitional living
services by legislative rule; establishing eligibility criteria for
children and transitioning adults to participate in transitional living
services; providing requirements for transitional living
arrangements and the agency’s duties in relation thereto;
establishing preference that children removed from the home be
placed with relatives and fictive kin; establishing a process by
which the department shall, and others may assist, in identifying
family members and fictive kin; requiring the department to
provide notice to a person against whom an allegation of abuse or
neglect, that does not result in a finding by a court, is substantiated;
providing that a person against whom an allegation of abuse or
neglect has been substantiated has a right to contest the
substantiation and the right to appeal a decision of the department
to the courts; establishing requirements for legislative rules of the
department regarding substantiation of abuse and neglect
allegations; requiring guardians ad litem to adhere to certain
policies and meet certain requirements; requesting the supreme
court to review certain rules; clarifying when the department, in an
abuse and neglect case, is not required to make efforts to preserve
the family; requiring the department to promulgate legislative
rules; requiring the department promulgate emergency rules;
making technical corrections; and eliminating obsolete language
from the code.”
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On the passage of the bill, the yeas and nays were taken (Roll
No. 728), and there were—yeas 98, nays 1, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: McGeehan.
Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4092) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by

The Clerk of the Senate, announced the adoption by the Senate
and requested the concurrence of the House of Delegates in the
adoption of the following concurrent resolution, which was read by
its title as follows:

S. C. R. 15 - “Requesting the Division of Highways name
bridge number 16-259/00-010.43 (16A088), locally known as Lost
City Bridge, carrying West Virginia Route 259 over the Lost River
in Hardy County, the ‘Kaylee Grace Whetzel Memorial Bridge’.”

Whereas, Kaylee Grace was born March 20, 2004, and was the
daughter of Michael Whetzel in Lost City, West Virginia; and

Whereas, Kaylee Grace had just started kindergarten in August
2009 and shared her days with her father and paternal grandparents
as the joy of their lives; and

Whereas, Kaylee Grace was described as a happy and bubbly
girl who enjoyed the time spent with her father and grandparents;
and

Whereas, Kaylee Grace was a victim of a horrific crime
committed against her; and
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Whereas, Kaylee Grace died October 23, 2009, due to the
crime committed against her; and

Whereas, Beginning in 2010, Kaylee Grace’s surviving family
worked with the Hardy County Community Foundation to give
scholarships in memory of Kaylee Grace to graduates of Hardy
County schools; and

Whereas, A scholarship has been granted to a student every
year since 2011; and

Whereas, It is fitting that an enduring memorial be established
to commemorate Kaylee Grace Whetzel and the love a community
of this state bears for one of its citizens; therefore, be it

Resolved by the Legislature of West Virginia:

That the Division of Highways is hereby requested to name
bridge number 16-259/00-010.43 (16A088), locally known as Lost
City Bridge, carrying West Virginia Route 259 over the Lost River
in Hardy County, the “Kaylee Grace Whetzel Memorial Bridge”;
and, be it

Further Resolved, That the Division of Highways is hereby
requested to have made and be placed signs identifying the bridge
as the “Kaylee Grace Whetzel Memorial Bridge”; and, be it

Further Resolved, That the Clerk of the Senate is hereby
directed to forward a copy of this resolution to the Commissioner
of the Division of Highways.

Unanimous consent having been obtained, the resolution (S. C.
R. 15) was taken up for immediate consideration and adopted.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:
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Com. Sub. for H. B. 3098, Allowing the same business owner
to brew and sell beer to also distill and sell liquor.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“CHAPTER 11. TAXATION.
ARTICLE 16. NONINTOXICATING BEER.

§11-16-6. License in one capacity only; no connection between
different licensees; when brewer may act as distributor;
credit and rebates proscribed; brewer, resident brewer,
and brewpub requirements.

(a) Ne A person shall not be licensed in more than one capacity
under the terms of this article, and there shall be no connection
whatsoever between any retailer, distributor, resident brewer, or
brewer, and sre a person shall be interested, directly or indirectly,
through the ownership of corporate stock, membership in a
partnership, or in any other way in the business of a retailer, if sueh
the person is at the same time interested in the business of a brewer,
resident brewer or distributor. A resident brewer may act as
distributor in a limited capacity for his or her own product from
steh the resident brewery or place of manufacture or bottling, but
a resident brewer, is not permitted to act as a distributor as defined
in §11-16-3 of this code: Provided, That nothing in this article may
prevent a resident brewer from using the services of licensed
distributors as specified in this article. A resident brewer or
distributor may sell to a patron for personal use and not for resale,
quantities of draught beer in original containers that are no larger
in size than one-half barrel for off-premises consumption. A
resident brewer who also has a brewpub license may sell
nonintoxicating beer or nonintoxicating craft beer produced by the
resident brewer in cans, bottles, or sealed growlers, pursuant to
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§11-16-6b of this code, for personal consumption off of the
brewpub’s licensed premises and not for resale.

(b) It is wunlawful for any brewer, resident brewer,
manufacturer, or distributor to assist any retailer or for any retailer
to accept assistance from any brewer, manufacturer, or distributor,
accept any gifts, loans, forebearance of money or property of any
kind, nature, or description, or other thing of value, or give any
rebates or discounts of any kind whatsoever, except as may—be
permitted by rule, regwlation or order promulgated by the
commissioner in accordance with this article.

(c) Notwithstanding subsections (a) and (b) of this section, a
brewpub may offer for retail sale nonintoxicating beer or
nonintoxicating craft beer so long as the sale of the nonintoxicating
beer or nonintoxicating craft beer is limited to the brewpub’s
licensed premises, except as provided in §11-16-6b of this code.

(d) A brewer or resident brewer licensed under this section may
also be licensed under §60-4-1 et seq. of this code: Provided, That
the holder of the license meets all the requirements for the
additional licenses required by the commissioner and pays all fees
related to the license: Provided, however, That the licensee
maintains all the rights and privileges associated with the license.

CHAPTER 60. STATE CONTROL OF ALCOHOLIC
LIQUORS.

ARTICLE 4. LICENSES.
§60-4-2. Licenses for manufacture.

(a) The commission may grant licenses for the manufacture of
alcoholic liquors. Separate licenses shall be issued to the following
classes of manufacturing establishments:

(1) Distilleries in which only alcoholic liquors other than wine
or beer is manufactured;

(2) Wineries in which only wines are manufactured;
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(3) Breweries in which beer is manufactured;
(4) Bottling plants in which beer only is bottled;

(5) Industrial plants in which alcohol is distilled, manufactured
or otherwise produced for scientific, chemical, mechanical or
industrial purposes;

(6) Farm wineries in which only wines are manufactured; and

(7) Mini-distilleries in which only alcoholic liquors other than
wine, beer or nonintoxicating beer are manufactured.

(b) The commission may grant multiple licenses for the
manufacture of alcoholic liquors or non-intoxicating beer to the
same person or entity: Provided, That such licensure does not
violate other provisions of this code, the licensee meets all
requirements for the license established by the commissioner, and
licensee submits the full payment of all fees required for licensure:
Provided, however, That the licensee maintains all the rights and
privileges associated with each license not violative of state or
federal law.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 3098 - “A Bill to amend and reenact §11-
16-6 of the Code of West Virginia, 1931, as amended; and to amend
and reenact §60-4-2 of said code, all relating to permitting the
issuance of multiple licenses for manufacturing alcoholic liquors
and nonintoxicating beer; establishing requirements for licenses;
and requiring full payment of all fees.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 729), and there were—yeas 86, nays 10, absent and not voting
4, with the nays and absent and not voting being as follows:



2988 JOURNAL OF THE [March 7

Nays: Bartlett, Butler, Fast, D. Jeffries, Jennings, Kump, Pack,
Porterfield, Rowan and Toney.

Absent and Not Voting: Hartman, J. Kelly, Queen and Worrell.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 3098) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4439, Clarifying the method for
calculating the amount of severance tax attributable to the increase
in coal production.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 13EE. COAL SEVERANCE TAX REBATE.

§11-13EE-1. Findings and purpose.

The Legislature finds that the encouragement of economic
erowth and development in this state is in the public interest and
promotes the general welfare of the people of this state. In order to
encourage capital investment in the coal industry in this state and
thereby increase economic development, there is hereby provided
a coal severance tax rebate.

§11-13EE-2. Definitions.

(a) General. — When used in this article, or in the
administration of this article, terms defined in subsection (b) shall
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have the meanings ascribed to them by this section, unless a
different meaning is clearly required by either the context in which
the term is used, or by specific definition, in this article.

(b) Terms defined.

(1) ‘Affiliated group’ means one or more chains of
corporations, limited liability entities, or partnerships, or any
combination thereof, connected through the ownership of stock or
ownership interests with a common parent which is a corporation,
limited liability entity, or partnership, but only if the common
parent owns directly, or indirectly, a controlling interest in each of
the members of the group.

(2) ‘Business’ means and is limited to the activity of producing
coal for sale, profit or commercial use including coal preparation

and processing.

(3) ‘Capital investment in new machinery and equipment’
means:

(A) Tangible personal property in the form of machinery and
equipment that is purchased on or after the effective date of this
article and placed in service for direct use in the production of coal,
when the original or first use of the machinery or equipment
commences in this State on or after the effective date of this article;
and

(B) Tangible personal property in the form of machinery and
equipment that is leased by the taxpayer and placed in service for
direct use in the production of coal by the taxpayer on or after the
effective date of this article, if the original or first use of the
machinery or equipment commences in this State, with the
taxpayer, on or after the effective date of this article and the
machinery or equipment is depreciable, or amortizable, for federal
income tax purposes and has a useful life of 5 or more years for
federal income tax purposes.

(4) ‘Coal mine’ or ‘mine’ includes:
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(A) A ‘surface mine,” or ‘surface mining operation’ which
means:

(1) Activities conducted on the surface of lands for the removal
of coal, or, subject to the requirements of §11-13EE-14 of this
code, surface operations and surface impacts incident to an
underground coal mine, including the drainage and discharge from
the mine. The activities include: Excavation for the purpose of
obtaining coal, including, but not limited to, common methods as
contour, strip, auger, mountaintop removal, box cut, open pit and
area mining; the uses of explosives and blasting; reclamation; in
situ distillation or retorting, leaching or other chemical or physical
processing; the cleaning, concentrating or other processing or
preparation and loading of coal for commercial purposes at or near
the mine site; and

(i1) The areas upon which the above activities occur or where
the activities disturb the natural land surface. The areas also include
any adjacent land, the use of which is incidental to the activities;
all lands affected by the construction of new roads or the
improvement or use of existing roads to gain access to the site of
the activities and for haulage; and excavations, workings,
impoundments, dams, ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas,
processing areas, shipping areas and other areas upon which are
sited structures, facilities, or other property or materials on the
surface, resulting from or incident to the activities: Provided, That
the activities do not include the extraction of coal incidental to the
extraction of other minerals where coal does not exceed sixteen and
two-thirds percent of the tonnage of minerals removed for purposes
of commercial use or sale, or coal prospecting. Surface mining does
not include any of the following:

(I) Coal extraction authorized pursuant to a government-
financed reclamation contract;
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(I) Coal extraction authorized as an incidental part of
development of land for commercial, residential, industrial or civic
use; or

(III) The reclamation of an abandoned or forfeited mine by a
no cost reclamation contract; and

(B) An ‘underground mine’ which includes the shafts. slopes,
drifts or inclines connected with, or intended in the future to be
connected with, excavations penetrating coal seams or strata,
which excavations are ventilated by one general air current or
divisions thereof, and connected by one general system of mine
haulage over which coal may be delivered to one or more points
outside the mine, and the surface structures or equipment
connected or associated therewith which contribute directly or
indirectly to the mining, preparation or handling of coal.

(5) ‘Coal mining operation’ includes the mine and the coal
preparation and processing plant.

(6) ‘Coal preparation and processing plant’ means any facility
(excluding underground mining operations) which prepares coal by
one or more of the following processes: breaking, crushing,
screening, wet or dry cleaning, and thermal drying.

(7) _‘Coal production’ means the privilege of severing,
extracting, reducing to possession and producing coal for sale,
profit or commercial use and includes the processing of coal at a
coal preparation and processing plant.

(8) ‘Commissioner’ or ‘Tax Commissioner’ are used
interchangeably herein and mean the Tax Commissioner of the
State of West Virginia, or his or her delegate.

(9) ‘Controlled group’ means one or more chains of
corporations connected through stock ownership with a common
parent _corporation if stock possessing at least 50 percent of the
voting power of all classes of stock of each of the corporations is
owned, directly or indirectly, by one or more of the corporations;
and the common parent owns directly stock possessing at least 50
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percent of the voting power of all classes of stock of at least one of
the other corporations.

(10) ‘Controlling interest’ means:

(A) For a corporation, either more than 50 percent ownership,
directly or indirectly, of the total combined voting power of all
classes of stock of the corporation, or more than 50 percent
ownership, directly or indirectly, of the beneficial ownership
interest in the voting stock of all classes of stock of the corporation;

(B) For a partnership, association, trust or other entity other
than a limited liability company, more than 50 percent, ownership,
directly or indirectly, of the capital, profits, or beneficial interest in
the partnership, association, trust, or other entity;

(C) For a limited liability company, either more than 50 percent
ownership, directly or indirectly, of the total membership interest
of the limited liability company, or more than 50 percent
ownership, directly or indirectly, of the beneficial ownership
interest in the membership interest of the limited liability company.

(11) ‘Corporation’ means any _corporation, joint-stock
company or association, and any business conducted by a trustee
or_trustees wherein interest or ownership is evidenced by a
certificate of interest or ownership or similar written instrument.

(12) ‘Delegate’ used in the phrase ‘or his delegate,” when used
in reference to the Tax Commissioner, means any officer or
employee of the State Tax Department duly authorized by the Tax
Commissioner directly, or indirectly by one or more redelegations
of authority, to perform the functions mentioned or described in
this article.

(13) ‘Directly used or consumed in the production of coal’
means used or consumed in those activities or operations which
constitute an integral and essential part of the production of coal,
as contrasted with and distinguished from those activities or
operations which are simply incidental, convenient or remote to the
production of coal.
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(A) Uses of tangible personal property which constitute direct
use or consumption in the production of coal include only:

(1) New machinery and equipment that is depreciable, or
amortizable, for federal income tax purposes, that has a useful life
of 5 or more years for federal income tax purposes, and that are
directly used in the production of coal in this state;

(i1) Transportation of coal within the coal mine from the coal
face or coal deposit to the exterior of the mine or to a point where
the extracted coal is transported away from the mine;

(i11) Directly and physically recording the flow of coal during
the production of coal including those coal treatment processes
specified in §11-13A-4 of this code;

(iv) Safety equipment and apparatus directly used in the
production of coal, or to secure the safety of mine personnel is
direct use in the production of coal;

(v) Controlling or otherwise regulating atmospheric conditions
required for the production of coal;

(vi) Transformers, pumps, rock dusting equipment and other
property used to supply electricity or water, or to supply or apply
rock dust directly used in the production of coal;

(vii) Storing, removal or transportation of economic waste,
including coal gob. resulting from the production of coal:

(vii1) Engaging in pollution control or environmental quality or
protection activity directly relating to the production of coal; or

(ix) Otherwise using as an integral and essential part of the
production of coal.

(B) Uses of tangible personal property which do not constitute
direct use or consumption in the production of coal include, but are
not limited to:
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(1) Heating and illumination of office buildings;

(i1) Janitorial or general cleaning activities:

(111) Personal comfort of personnel: Provided, That safety
equipment and apparatus directly used in the production of coal or
to secure the safety of mine personnel is direct use in the production
of coal when the tangible personal property is depreciable, or
amortizable, for federal income tax purposes and has a useful life
of 5 or more years for federal income tax purposes when it is placed
In service or use;

(iv) Production planning, scheduling of work or inventory
control;

(v) Marketing, general management, supervision, finance,
training, accounting and administration:

(vi) Measuring or determining weight, and ash content, water
content and other physical and chemical characteristics of the coal
after production;

(vil) An activity or function incidental or convenient to the
production of coal, rather than an integral and essential part of these
activities.

(14) ‘Eligible taxpayer’ means:

(A) Any person who pays the tax imposed by §11-13A-3 of this
code on the privilege of producing coal for sale, profit or
commercial use for at least 2 years before the capital investment in
machinery and equipment is placed in service or use in this state;
or

(B) A taxpayer that has experienced a change in business
composition through merger, acquisition, split-up, spin-off or other
ownership changes or changes in the form of the business
organization from limited liability company to C corporation, or
partnership, or from one form of business organization to a
different form of business organization, may constitute an eligible
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taxpayer if the entity currently operating in this state was operating
in a different form of business organization in this state at least 2
years before the capital investment in new machinery and
equipment is placed in service or use in this state. In the case of
business composition change through merger, acquisition, split-up,
spin-off or other ownership changes the current business may
constitute an eligible taxpayer if at least 50 percent of the business
assets of such component were actively and directly used in coal
production activity in this state for such two-year period. If less
than 50 percent of the assets of the current entity were not actively
and directly used in coal production activity in this state for such
two-year period, then the current entity resulting from a business
composition change through merger, acquisition, split-up, spin-off
or other ownership, shall not constitute an eligible taxpayer.

(15) ‘Includes’ and ‘including’ when used in a definition
contained in this article, shall not be deemed to exclude other things
otherwise within the generally understood meaning of the term
defined.

(16) ‘Original use’ means the first use to which the property is
put by anyone.

(17) ‘Partnership’ includes a syndicate, group, pool, joint
venture or other unincorporated organization through or by means
of which any business, operation or venture is carried on, which is
taxed under Subchapter K of the Internal Revenue Code, as defined
in §11-24-3 of this code, and which is not a trust or estate, a
corporation or a sole proprietorship. The term ‘partner’ includes a
member in such a syndicate, group, pool, joint venture or other
unincorporated organization taxed under Subchapter K of the
Internal Revenue Code.

(18) ‘Person’ includes any natural person, corporation,
partnership, limited liability company or other business entity.

(19) ‘Production of coal’ means privilege of severing,
extracting, reducing to possession and producing coal for sale,
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profit or commercial use and includes the processing of coal at the
coal preparation and processing plant.

(20) ‘Property’ means tangible personal property and is limited
to new machinery and equipment that is depreciable or amortizable
for federal income tax purposes and that has a useful life of 5 or
more years for federal income tax purposes.

(21) ‘Property purchased or leased for business expansion’
means:

(A) Included property. — Except as provided in subparagraph
(B) of this section, the term ‘property purchased or leased for
business expansion’ means tangible personal property, but only if
the tangible personal property was purchased, or leased and placed
in service or use by the taxpayer, for use in West Virginia. This
term includes only:

(1) Tangible personal property placed in service or use by the
taxpayer on or after the effective date of this article, with respect to
which depreciation, or amortization in lieu of depreciation, is
allowable in determining the personal or corporation net income
tax liability of the business, or its equity owners, under §11-21-1 et
seq. or §11-24-1 et seq. of this code, and which has a useful
economic life at the time the property is placed in service or use in
this state, of 5 or more years.

(11) Tangible personal property acquired by written lease
having a primary term of 5 years or more, that is depreciable or
amortizable by the lessor, or lessee, for federal income tax purposes
and that has a useful life of 5 or more years for federal income
purposes when it is placed in service or use, and when the lease
commences and was executed by the parties thereto on or after the
effective date of this article, if used as a component part of a new
or expanded coal mining operation in this state shall be included
within this definition.

(B) Excluded property. — The term ‘property purchased or
leased for business expansion’ shall not include:
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(1) Machinery and equipment owned or leased by the taxpayer
and for which credit was taken or is claimed under any other article
of this chapter for capital investment in the new machinery and

equipment;

(i1) Repair costs, including materials used in the repair, unless
for federal income tax purposes, the cost of the repair must be
capitalized and not expensed;

(i11) Motor vehicles licensed by the West Virginia Division of
Motor Vehicles:

(iv) Airplanes;

(v) Off-premise transportation equipment:

(vi) Machinery and equipment that is primarily used outside
this state:

(vil) Machinery and equipment that is acquired incident to the
purchase of the stock or assets of the seller; and

(vii1) Used machinery and equipment.

(C) Purchase date. — New machinery and equipment shall be
deemed to have been purchased prior to a specified date only if:

(1) The machinery or equipment was owned by the taxpayer
prior to the effective date of this article or was acquired by the
taxpayer pursuant to a binding purchase contract which was in
effect prior to the effective date of this article; or

(i1) In the case of leased machinery and equipment, there was a
binding written lease or contract to lease identifiable machinery or
equipment in effect prior to the effective date of this article.

(22) ‘Purchase’ means any acquisition of new machinery or
equipment, but only if:
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(A) The machinery or equipment is not acquired from a person
whose relationship to the person acquiring it would result in the
disallowance of deductions under Section 267 or 707 (b) of the
United States Internal Revenue Code, as defined in §11-24-3 of this
code;

(B) The machinery or equipment is not acquired by one
component member of a controlled group from another component
member of the same controlled group; and

(C) The basis of the machinery or equipment for federal income
tax purposes, in the hands of the person acquiring it, is not
determined:

(1) In whole or in part by reference to the federal adjusted basis
of the machinery or equipment in the hands of the person from
whom it was acquired; or

(i1) Under Section 1014 (e) of the United States Internal
Revenue Code.

(23) ‘Qualified coal mining activity’ means any business or
other activity subject to the tax imposed by §11-13A-3 of this code
on the privilege of severing, extracting, reducing to possession and
producing coal for sale, profit or commercial use including the
treatment process described as mining in §11-13A-4(a)(1) of this
code.

(24) ‘Qualified investment’ means capital investment in new
machinery and equipment directly used in the production of coal in
this state that is depreciable, or amortizable, for federal income tax
purposes and has a useful life for federal income tax purposes of 5
or more years when it is placed in service or use in this state.

(25) ‘Rebate’ means the amount of rebate allowable under §11-
13EE-4 of this article.

(26) ‘Related person’ means:
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(A) A corporation, partnership, association or trust controlled
by the taxpaver;

(B) An individual, corporation, partnership, association or trust
that is in control of the taxpayer:

(C) A corporation, partnership, association or trust controlled
by an individual, corporation, partnership, association or trust that
is in control of the taxpayer; or

(D) A member of the same controlled group as the taxpayer.

For purposes of this subdivision, the term ‘control,” with
respect to a corporation, means ownership, directly or indirectly, of
stock possessing 50 percent or more of the total combined voting
power of all classes of the stock of the corporation entitled to vote.
‘Control,” with respect to a trust, means ownership, directly or
indirectly, of 50 percent or more of the beneficial interest in the
principal or income of the trust. The ownership of stock in a
corporation, of a capital or profits interest in a partnership or
association or of a beneficial interest in a trust is determined in
accordance with the rules for constructive ownership of stock
provided in section 267 (c¢) of the United States Internal Revenue
Code, other than paragraph (3) of that section.

(27) ‘State portion of severance taxes paid’ means the portion
of severance taxes due under §11-13A-3 of this code when
computed at the 4.65 percent rate of tax.

(28) ‘Tangible personal property’ means and is limited to new
machinery and equipment that is depreciable, or amortizable, for
federal income tax purposes and that has a useful life of 5 or more
years for federal income tax purposes when it is placed in service
or use in this state.

(29) ‘Taxpayer’ means any person exercising the privilege of
severing, extracting, reducing to possession and producing coal for
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sale, profit or commercial use coal, which privilege is taxable under
§11-13A-3 of this code.

(30) ‘This code’ means the Code of West Virginia, 1931, as
amended.

(31) ‘This state’ means the State of West Virginia.

(32) ‘United States Internal Revenue Code’ or ‘Internal
Revenue Code’ means the Internal Revenue Code as defined in
§11-24-3 of this code.

§11-13EE-3. Rebate allowable.

(a) Rebate allowable. — Eligible taxpayers shall be allowed a
rebate for a portion of state severance taxes imposed by §11-13A-
3 of this code on the privilege of severing, extracting, reducing to
possession and producing coal for sale, profit or commercial use
that is attributable to the increase in the production of coal that is
attributable to and the consequence of the taxpayer’s capital
investment in new machinery and equipment used at the coal mine,
or coal preparation and processing facility. The amount of this
rebate shall be determined and applied as hereinafter provided in
this article.

(b) Amount of rebate. — The amount of rebate allowable is
determined by multiplying the amount of the taxpayer’s capital
investment in new machinery and equipment directly used in the
production of coal at a coal mining operation in this state by 35
percent. The product of this computation establishes the maximum
amount of rebate allowable under this article for the capital
investment in new machinery and equipment.

(c) Application of rebate amount. — The amount of rebate
allowable is determined by applying the rebate amount determined
in subsection (b) of this section against 80 percent of the state
portion of the severance tax paid on the privilege of severing,
extracting, reducing to possession and producing coal for sale,
profit or commercial use that is directly attributable to the increased
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production of coal at the mine due to taxpayer’s capital investment
in new machinery and equipment at the mine or coal processing
and preparation plant.

(d) The amount of severance tax attributable to the increase in
coal production at a mine due to the capital investment in new
machinery and equipment shall be determined by comparing (1)
the state portion of the severance tax due under §11-13A-3 of this
code on coal produced from the mine during calendar year 2018,
before allowance of any tax credits, except as provided in
subsection (e) of this section (d), (2) with the state severance tax
due on coal produced at the mine during the then current calendar
year in which the capital investment in new mining machinery and
equipment is placed in service or use, before allowance for any tax
credits. When the amount in subdivision (2) of this section is
greater than the amount in subdivision (1) of this section, the
difference is the amount of state severance tax due to the increase
in coal production at the mine that is attributable to the capital
investment in new machinery and equipment: Provided, That when
the producer of the coal operates more than one mine in this state,
or is a member of a controlled or affiliated group that operates one
or more coal mines in this state, no credit shall be allowed unless
the total coal production from all mines operated by the taxpayer
or by members of the affiliated or controlled group in this state has
increased by at least the increase in production at the mine at which
the capital investment in new machinery and equipment was made:
Provided, however, That in no case shall the severance tax
attributable to any mine other than the specific mine at which
capital investment in new machinery and equipment is directly
used in a coal mining operation has been placed in service or use
be offset by this rebate.

(e) When the eligible taxpayer is a new business that has
produced coal in this state for 2 years before making the capital
investment in new machinery and equipment, then, for purposes of
item (1) in subsection (d), the base shall be the amount of state
severance tax due under §11-13A-3 of this code on coal produced
in this state during the second year of this two-year period.
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(f) When the operator of the coal mine at which capital
investment in new machinery and equipment was made operates
one or more other coal mines in this state, the operator may not
cease production of coal, or reduce the production of coal, at one
or more of those mines during the tax years for which rebate is
allowed under this article. The Tax Commissioner shall promulgate
a legislative rule providing exceptions to this subsection.

(2) When the operator of the coal mine at which capital
investment in new machinery and equipment was made is a
member of a controlled or affiliated group that operates one or
more other coal mines in this state, then the controlled or affiliated
group, as the case may be, may not cease production of coal, or
reduce the production of coal, at one or more of those mines during
the tax years for which rebate is allowed under this article. The Tax
Commissioner shall promulgate a legislative rule providing
exceptions to this subsection.

(h) No rebate shall be allowed under this article when credit is
claimed under any other article of this chapter for capital
investment in the new machinery and equipment. No credit shall
be allowed under any other article of this chapter when rebate is
allowed under this article for the capital investment in new
machinery and equipment.

§11-13EE-4. Information required to determine amount of
rebate allowable.

(a) A taxpayer claiming rebate under this article who operates
more than one coal mine in this state shall provide a schedule with
the annual severance tax return filed under §11-13A-1 et seq. of
this code that shows, for each coal mine, the number of tons of coal
produced and the gross value of the coal produced at each mine
during the taxable year.

(b) When a taxpayer claiming rebate under this article is a
member of an affiliated or controlled group, as the case may be,
that operates more than one coal mine in this state the group shall
provide a schedule with its annual severance tax return filed under
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§11-13A-1 et seq. of this code for the taxable year that shows for
each coal mine operated in this state by the affiliated or controlled
group, as the case may be, the number of tons of coal produced at
each mine and the gross value of the coal produced at each mine
during the taxable year.

§11-13EE-5. Claim for rebate.

(a) After the severance taxes due for the taxable year are paid,
a taxpayer may file a claim under this article for rebate of up to 80
percent of the state portion of the additional severance taxes paid
under §11-13A-3 of this code that are directly attributable to
taxpayer’s capital investment in new machinery and equipment
placed in service or use during that taxable year as set forth in §11-
13EE-4.

(b) When the amount of rebate claimed exceeds 80 percent of
the additional state severance tax paid as provided in subsection (a)
of this section, the unused portion of the rebate amount may be
carried forward and refunded by the Tax Commissioner after
severance taxes due in subsequent years are paid. Provided, That
the carryforward period may not exceed 10 years from the date the
capital investment in new machinery and equipment is placed in
service or use in this state.

§11-13EE-6. Suspension of pavment of rebate.

(a) No rebate may be paid under this article when the taxpayer,
or any member of the taxpayer’s combined or affiliated group, as
the case may be, is delinquent in the payment of severance taxes
imposed pursuant to §11-13A-3 of this code, and any local, state or
federal tax or fee, until such time as the delinquency is cured.

(b) For purposes of this section, a taxpayer is not delinquent if
the taxpayer is contesting an assessment in the Office of Tax
Appeals or in any court of this state, or of the appropriate federal
agency or court, or is complying with the terms of any payment
plan agreement with the Tax Commissioner.
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(c) In the case of a taxpayer that files a combined tax return as
a member of a unitary group, no rebate under this article that is
earned by one member of the combined group, but not fully used
by or allowed to that member, may be claimed, in whole or in part,
by another member of the group.

§11-13EE-7. Burden of proof; application required; failure to
make timely application.

(a) Burden of proof. — The burden of proof is on the taxpayer
to establish by clear and convincing evidence that the taxpayer is
entitled to the benefits allowed by this article.

(b) Application for rebate required.

(1) Notwithstanding_any provision of this article to the
contrary, no rebate shall be paid under this article for any capital
investment in new machinery and equipment placed in service or
use until the person asserting a claim for the allowance of rebate
under this article makes written application to the Tax
Commissioner for allowance of rebate as provided in this section.

(2) An application for rebate shall be filed, in the form
prescribed by the Tax Commissioner, no later than the last day for
filing the severance tax return, determined by including any
authorized extension of time for filing the return, for the taxable
year in which the machinery and equipment to which the rebate
relates is placed in service or use and all information required by
the form is provided.

(3) A separate application for rebate is required for each taxable
year during which the taxpayer places new machinery and
equipment in service or use in a mine or coal preparation and
processing facility in this state.

(¢) Failure to make timely application. — The failure to timely
apply for the rebate results in the forfeiture of 25 percent of the
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rebate amount otherwise allowable under this article. This penalty
applies annually until the application is filed.

§11-13EE-8. Identification of capital investment property.

Every taxpayer who claims credit under this article shall
maintain sufficient records to establish the following facts for each
item of qualified investment property:

(1) Its identity;

(2) Its actual or reasonably determined cost:

(3) Its useful life for federal income tax purposes:

(4) The month and taxable year in which it was placed in
service;

(5) The amount of credit taken: and

(6) The date it was disposed of or otherwise ceased to be
qualified investment property.

§11-13EE-9. Failure to keep records of investment credit
property.

A taxpayer who does not keep the records required for
identification of investment credit property is subject to the
following rules:

(1) A taxpayer is treated as having disposed of, during the
taxable vyear, any machinery and equipment that the taxpayer
cannot establish was still on hand, in this state, at the end of that

year.

(2) If a taxpayer cannot establish when capital investment in
new machinery and equipment property was reported for purposes
of claiming this credit during the taxable year the machinery or
equipment was placed in service or use, the taxpayer is treated as
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having placed it in service or use in the most recent prior taxable
year in which similar machinery and equipment was placed in
service or use, unless the taxpayer can establish that the machinery
and equipment placed in service or use in the most recent taxable
year is still on hand. In that event, the taxpayer will be treated as
having placed the returned machinery and equipment in service or
use in the next most recent taxable year.

§11-13EE-10. Transfer of qualified investment property to
SUCCEeSSors.

(a) Mere change in form of business. — Machinery and
equipment may not be treated as disposed of under §11-13EE-9 of
this article, by reason of a mere change in the form of conducting
the business as long as the machinery and equipment is retained in
the successor business in this state, and the transferor business
retains a controlling interest in the successor business. In this event,
the successor business is allowed to claim the rebate amount of
credit still available with respect to the machinery and equipment
transferred, and the transferor business may not be required to
redetermine the amount of rebate allowed in earlier years.

(b) Transfer or sale to successor. — Machinery and equipment
is not treated as disposed of under §11-13EE-11 of this article by
reason of any transfer or sale to a successor business which
continues to operate machinery and equipment at the mine in this
state at which the machinery and equipment was first placed in
service or use. Upon transfer or sale, the successor shall acquire the
amount of rebate, if any, that remains available under this article,
and the transferor business is not required to redetermine the
amount of rebate allowed in earlier years.

§11-13EE-11. Recapture of rebate; recapture tax imposed.

(a) When recapture tax applies. —

(1) Any person who places machinery and equipment in service
or use for purposes of this credit and who fails to use the machinery
and equipment for at least 5 years in the production of coal in this
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state shall pay the recapture tax imposed by subsection (b) of this
section.

(2) This section does not apply when §11-13EE-10 of this
article applies. However, the successor, or the successors, and the
person, or persons, who previously claimed credit under this article
with respect to the machinery and equipment, are jointly and
severally liable for payment of any recapture tax subsequently
imposed under this section with respect to the machinery and
equipment used to qualify for rebate under this article.

(b) Recapture tax imposed. — The recapture tax imposed by
this subsection is the amount determined as follows. If the taxpayer
prematurely removes machinery and equipment placed in service
(when considered as a class) from economic service in the
taxpayer’s coal production activity in this state, the taxpayer shall
recapture the amount of rebate claimed under this article for the
taxable year, and all preceding taxable years, attributable to the
machinery and equipment which has been prematurely removed
from service. The amount of tax due under this subsection is an
amount equal to the amount of rebate that is recaptured under this
subsection.

(d) Payment of recapture tax. — The amount of tax recaptured
under this section is due and payable on the day the person’s annual
return is due for the taxable year, in which this section applies,
under §11-13A-1 ef seq. of this code. When the employer is a
partnership, limited liability company or S corporation for federal
income tax purposes, the recapture tax shall be paid by those
persons who are partners in the partnership, members in the
company, or shareholders in the S corporation, in the taxable year
in which recapture tax is imposed under this section.

§11-13EE-12. Interpretation and construction.

(a) No inference, implication or presumption of legislative
construction or intent may be drawn or made by reason of the
location or grouping of any particular section, provision or portion
of this article; and no legal effect may be given to any descriptive
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matter or heading relating to any section, subsection or paragraph
of this article.

(b) The provisions of this article shall be reasonably construed
in order to effectuate the legislative intent recited in §11-13EE-1 of
this article.

§11-13EE-13. Rebate report.

(a) The Tax Commissioner shall provide to the Joint
Committee on Government and Finance by July 1, 2022, and on
the first day of July of each year thereafter, a report detailing the
amount of rebate claimed pursuant to this article. The report is to
include the amount of rebate claimed against the severance tax
imposed pursuant to §11-13A-3 of this code.

(b) Taxpayers claiming the rebate shall provide the information
the Tax Commissioner may require to prepare the report: Provided,
That the information provided is subject to the confidentiality and
disclosure provisions of §11-10-5d and §11-10-5s of this code.

(¢) The Tax Commissioner shall also identify any issues the
Tax Commissioner has in the administration and enforcement of
this rebate and make suggestions the Commissioner may have for
improving the credit or the administration of the rebate.

§11-13EE-14. Rules.

The Tax Commissioner may promulgate such interpretive,
legislative and procedural rules as the Commissioner deems to be
useful or necessary to carry out the purpose of this article and to
implement the intent of the Legislature. The tax commissioner may
promulgate emergency rules if they are filed in the West Virginia
Register before January 1, 2020. All rules shall be promulgated in
accordance with the provisions of §29A-3-1 et seq. of this code.

§11-13EE-15. Severability.

(a) If any provision of this article or the application thereof is
for any reason adjudged by any court of competent jurisdiction to
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be invalid, the judgment may not affect, impair or invalidate the
remainder of the article, but shall be confined in its operation to the
provision thereof directly involved in the controversy in which the
judgment shall have been rendered, and the applicability of the
provision to other persons or circumstances may not be affected

thereby.

(b) If any provision of this article or the application thereof is
made invalid or inapplicable by reason of the repeal or any other
invalidation of any statute therein addressed or referred to, such
invalidation or inapplicability may not affect, impair or invalidate
the remainder of the article, but shall be confined in its operation
to _the provision thereof directly involved with, pertaining to,
addressing or referring to the statute, and the application of the
provision with regard to other statutes or in other instances not
affected by any such repealed or invalid statute may not be
abrogated or diminished in any way.

§11-13EE-16. Effective date.

The rebate allowed by this article is allowed for capital
investment in new machinery and equipment placed in service or
use in this state on or after July 1. 2019.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4439 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article,
designated §11-13EE-1, §11-13EE-2, §11-13EE-3, §11-13EE-4,
§11-13EE-5, §11-13EE-6, §11-13EE-7, §11-13EE-8, §11-13EE-9,
§11-13EE-10, §11-13EE-11, §11-13EE-12, §11-13EE-13, §11-
13EE-14, §11-13EE-15, and §11-13EE-16, all relating generally to
Coal Severance Tax Rebate; findings and purpose; defining terms;
providing for rebate of severance tax when capital investment
made in new machinery and equipment directly used in severance
of coal, or in coal preparation and processing plants; providing
rules and procedures for claiming rebate and transfer to successors;
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imposing recapture tax in certain circumstance; providing rules for
interpretation and construction; requiring periodic rebate reports;
authorizing rulemaking; and providing for severability and
effective date.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 730), and there were—yeas 78, nays 19, absent and not voting
3, with the nays and absent and not voting being as follows:

Nays: Barrett, Bates, S. Brown, Criss, Diserio, Doyle,
Fleischauer, Fluharty, Hansen, Hicks, Hornbuckle, Lavender-
Bowe, Pushkin, Skaff, Sponaugle, Summers, C. Thompson,
Walker and Williams.

Absent and Not Voting: Boggs, Queen and Worrell.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4439) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4530, Authorizing daily passenger rental
car companies to charge reasonable administrative fees.

On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:
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“ARTICLE 6D. DAILY PASSENGER RENTAL CAR
BUSINESS.

§17A-6D-17. Authorized administrative fees.

(a) As used in this section, ‘administrative fees’ means
reasonable costs expressly provided for in the master rental
agreement pertaining to parking tickets, tolls, citations for other
non-moving violations, and other costs incurred by the rental
customer and not timely paid by the rental customer and paid by
the daily passenger car rental company. Administrative fees may
not exceed $25 per rental agreement or ten percent of the debt
owed, whichever is less.

(b) Notwithstanding any provision of this code to the contrary,
including, but not limited to §46A-2-128(d) of this code, a daily
passenger rental car company may collect or charge administrative
fees incidental to, or arising from, the rental transaction when the
administrative fees are expressly provided for in the master rental
agreement and affirmatively acknowledged by the rental
customer.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4530 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §17A-6D-17, relating to fees that may be charged by
daily passenger rental car companies pursuant to the master rental
agreement; defining a term; authorizing daily passenger rental car
companies to charge administrative fees under a certain amount
related to certain costs incurred by the rental customer and paid by
the daily passenger car rental company; and requiring that the
rental customer affirmatively agree to the administrative fees in the
master rental agreement.”

The bill, as amended by the Senate, was then put upon its
passage.
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On the passage of the bill, the yeas and nays were taken (Roll
No. 731), and there were—yeas 90, nays 7, absent and not voting
3, with the nays and absent and not voting being as follows:

Nays: Barrett, S. Brown, Fleischauer, Fluharty, J. Jeffties,
Paynter and Robinson.

Absent and Not Voting: Boggs, Queen and Worrell.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4530) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4557, Relating to centers and institutions
that provide the care and treatment of mentally ill or intellectually
disabled individuals.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, section one, by striking out the section heading
and inserting in lieu thereof the following:

“§27-9-1. License from director-ef-health Secretary of Health
and Human Resources; regulations.”

And,

On page two, section three, by striking out the section heading
and inserting in lieu thereof the following:

“§27-17-3. License from direetor-of-health Secretary of Health
and Human Resources; regulations; and penalties.”




2020] HOUSE OF DELEGATES 3013

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 732), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4557) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had passed,
with amendment, to take effect July 1, 2020, a bill of the House of
Delegates, as follows:

Com. Sub. for H. B. 4573, Relating to Medicaid subrogation
liens of the Department of Health and Human Resources.

On motion of Delegate Summers, the House of Delegates
divided and concurred in the following amendment of the bill by
the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 5. MISCELLANEOUS PROVISIONS.

§9-5-11. Definitions; assignment of rights; right of subrogation
by the department for third-party liability; notice
requirement for claims and civil actions; notice
requirement for settlement of third-party claim; penalty
for failure to notify the department; provisions related to
trial; attorneys fees; class actions and multiple plaintiff
actions not authorized; and secretary’s authority to settle.
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(a) Definitions. — As used in this section, unless the context
otherwise requires:

b ‘Bureau’ means the Bureau for Medical Services.

) ‘Department’ means the West Virginia Department of
Health and Human Resources, or its contracted designee.

) ‘Recipient” means a person who applies for and receives
assistance under the Medicaid Program.

4 ‘Secretary’ means the Secretary of the Department of
Health and Human Resources.

5 ‘Third party’ means:

(1) An individual or entity that is alleged to be liable to pay all
or part of the costs of arecipient’s medical treatment and medical-
related services for personal injury, disease, illness or disability, as
well as any entity including, but not limited to, a business
organization, health service organization, insurer, or public or
private agency acting by or on behalf of the allegedly liable third
party; and

(2) Any insurer that may be liable under an uninsured or
underinsured motorist policy covering the injuries to the recipient.

(b) Assignment of rights. —

(1) Submission of an application to the department for medical
assistance is, as a matter of law, an assignment of the right of the
applicant or his or her legal representative to recover from third
parties past medical expenses paid for by the Medicaid program.

(2) At the time an application for medical assistance is made,
the department shall include a statement along with the application
that explains that the applicant has assigned all of his or her rights
as provided in this section and the legal implications of making this
assignment.
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(3) This assignment of rights does not extend to Medicare
benefits.

(4) This section does not prevent the recipient or his or her legal
representative from maintaining an action for injuries or damages
sustained by the recipient against any third party, and from
including, as part of the compensatory damages sought to be
recovered, the amounts of his or her past medical expenses.

(5) The department shall be legally subrogated to the rights of
the recipient against the third party.

(6) The department shall have a priority right to be paid first
out of any payments made to the recipient for past medical
expenses before the recipient can recover any of his or her own
costs for medical care.

(7) A recipient is considered to have authorized all third parties
to release to the department information needed by the department
to secure or enforce its rights as assignee under this chapter.

(c) Notice requirement for claims and civil actions,; Secretary’s
authority to intervene and to settle. —

(1) A recipient’s legal representative shall provide notice to the
department within 60 days of asserting a claim against a third party.

H-theelrimtbsserted-omnerHacton—thereeiptents-teoat

(2) If the recipient has no legal representative, and the third
party knows or reasonably should know that a recipient has no
representation, then the third party shall provide notice to the
department within 60 days of receipt of a claim or within 30 days
of receipt of information or documentation reflecting the recipient
is receiving Medicaid benefits, whichever is later in time.
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(3) In any civil action implicated by this section, the
department may file a notice of appearance and shall thereafter
have the right to file and receive pleadings, intervene, and take
other action permitted by law.

(4) The department shall provide the recipient and the third
party, if the recipient is without legal representation, notice of the
amount of the purported subrogation lien within 30 days of receipt
of notice of the claim. The department shall provide related
supplements in a timely manner, but no later than 15 days after
receipt of a request for same.

(5) When determined by the department to be cost effective,
the secretary or his or her designee may. in his or her discretion,
negotiate for a reduction in the lien.

(d) Notice of settlement requirement. —

(1) A recipient or his or her representative shall notify the
department of a settlement with a third party and retain in escrow
an amount equal to the amount of the subrogation lien asserted by
the department. The notification shall include the amount of the
settlement being allocated for past medical expenses paid for by

the Medlcald program. Wﬁhm%@—days—ef—ﬂa&reeerpt—e#aﬂ%weh

(2) Within 30 days of the receipt of any such notice of a
proposed settlement, the department shall notify the recipient of its
consent or rejection of the proposed allocation. If the department
consents, the recipient or his or her legal representative shall issue
payment out of the settlement proceeds in a manner directed by the
secretary or his or her designee within 30 days of consent to the
proposed allocation.
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(3) If the total amount of the settlement is less than the
department’s subrogation lien, then the settling parties shall obtain
the department’s consent to the settlement before finalizing the
settlement. The department shall advise the parties within 38 60
days and provide a detailed itemization of all past medical expenses
paid by the department on behalf of the recipient for which the
department seeks reimbursement out of the settlement proceeds.

(4) If the department rejects the proposed allocation, the
department recipient or his or her legal representative shall seek a

Jud1c1al determmatlon w1th1n 30 days aﬂd—pfewd%a—éetaﬂed

reimbursement—out—of the——settlement—proeeeds regarding the

appropriateness of the proposed settlement in the court in which
the action is then pending or, in the event no such action is pending,
in any court in which the recipient could have filed such action for

damages.

(A) If judicial determination becomes necessary, the trial court
is required to hold an evidentiary hearing. The recipient and the
department shall be provided ample notice of the same and be
given just opportunity to present the necessary evidence, including
fact witness and expert witness testimony, to establish the amount
to which the department is entitled to be reimbursed pursuant to
this section.

(B) The department shall have the burden to prove by a
preponderance of the evidence the amount of its subrogation lien,
and the recipient shall have the burden of proving by a
preponderance of the evidence that the allocation agreed to by the
parties is proper. The trial court shall give due consideration to the
department’s interests in being fairly reimbursed for purposes of
the operation of the Medicaid program. The trial court’s decision
should be set forth in a detailed order containing the requisite
findings of fact and conclusions of law to support its rulings.

. 38 Selﬁllemem % a;ele*ﬁ*em with-one-or more-third
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foran-amount-coleetively If the amount of the department’s final

subrogation lien does not exceed $1.500, the settlement net—te
execeed-$20,000-shall be exempt from the provisions of this section.

) (6) Nothing herein prevents a recipient from seeking
judicial intervention to resolve any dispute as to allocation prior to
effectuating a settlement with a third party.

(e) Department failure to respond to notice of settlement. — If
the department fails to appropriately respond to a notification of
settlement, the amount to which the department is entitled to be
paid from the settlement shall be limited to the amount of the
settlement the recipient has allocated toward past medical
expenses.

(f) Penalty for failure to notify the department. — A legal
representative acting on behalf of a recipient or third party that fails
to comply with the provisions of this section is liable to the
department for all reimbursement amounts the department would
otherwise have been entitled to collect pursuant to this section but
for the failure to comply, plus interest at the legal rate from the date
of the settlement. Under no circumstances may a pro se recipient
be penalized for failing to comply with the provisions of this
section.

(g) Miscellaneous provisions relating to trial. —

(1) Where an action implicated by this section is tried by a jury,
the jury may not be informed at any time as to the subrogation lien
of the department.

(2) Where an action implicated by this section is tried by judge
or jury, the trial judge shall, or in the instance of a jury trial, require
that the jury, identify precisely the amount of the verdict awarded
that represents past medical expenses.

(3) Upon the entry of judgment on the verdict, the court shall
direct that upon satisfactionof the judgment any damages awarded
for past medical expenses be withheld and paid directly to the



2020] HOUSE OF DELEGATES 3019

department, not to exceed the amount of past medical expenses
paid by the department on behalf of the recipient.

(h) Attorneys’ fees. — Irrespective of whether an action or
claim is terminated by judgment or settlement without trial, from
the amount required to be paid to the department there shall be
deducted the reasonable costs and attorneys’ fees attributable to the
amount in accordance with and in proportion to the fee
arrangement made between the recipient and his or her attorney of
record so that the department shall bear the pro-rata share of the
reasonable costs and attorneys’ fees: Provided, That if there is no
recovery, the department shall under no circumstances be liable for
any costs or attorneys’ fees expended in the matter.

(1) Class actions and multiple plaintiff actions not authorized.
— Nothing in this article shall authorize the department to institute
a class action or multiple plaintiff action against any manufacturer,
distributor, or vendor of any product to recover medical care
expenditures paid for by the Medicaid program.

(j) Secretary’s authority. — The secretary or his or her
designee may, in his or her sole discretion, compromise, settle, and
execute a release of any claim relating to the department’s right of
subrogation, in whole or in part.

(k) Effective Date. — The amendments to this section enacted
during the 2020 regular session of the West Virginia Legislature
shall be effective with respect to claims against third parties arising
on or after July 1, 2020.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 733), and there were—yeas 55, nays 44, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Angelucci, Barrett, Bates, Boggs, N. Brown, S. Brown,
Byrd, Campbell, Canestraro, Caputo, Diserio, Doyle, Estep-
Burton, Evans, Fast, Fleischauer, Fluharty, Hansen, Hartman,
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Hicks, Hornbuckle, Lavender-Bowe, Longstreth, Lovejoy, Miley,
Miller, Paynter, Pushkin, Pyles, Robinson, Rodighiero, Rowe,
Skaff, Sponaugle, Staggers, Steele, Swartzmiller, C. Thompson, R.
Thompson, Tomblin, Walker, Williams, Wilson and Zukoff.

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4573) passed.

Delegate Summers moved the bill take effect July 1, 2020.

On this question, the yeas and nays were taken (Roll No. 734),
and there were—yeas 59, nays 40, absent and not voting 1, with
the nays and absent and not voting being as follows:

Nays: Angelucci, Barrett, Bates, N. Brown, S. Brown, Byrd,
Campbell, Canestraro, Caputo, Diserio, Estep-Burton, Evans, Fast,
Fleischauer, Fluharty, Hansen, Hicks, Hornbuckle, Lavender-
Bowe, Longstreth, Lovejoy, McGeehan, Miley, Miller, Paynter,
Pushkin, Pyles, Robinson, Rodighiero, Rowe, Skaff, Staggers,
Steele, Swartzmiller, C. Thompson, R. Thompson, Tomblin,
Walker, Williams and Zukoff.

Absent and Not Voting: Queen.

So, two thirds of the members elected to the House of
Delegates not having voted in the affirmative, the motion was
rejected.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:
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Com. Sub. for H. B. 4634, Southern West Virginia Lake
Development Study Commission Act.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 1B. SOUTHERN WEST VIRGINIA LAKE
DEVELOPMENT STUDY COMMISSION.

§5B-1B-1. Southern West Virginia Lake Development Study
Commission Act.

This article shall be known as the ‘Southern West Virginia
Lake Development Study Commission Act.’

§5B-1B-2. Legislative findings.

(a) The Legislature finds that the southern coalfields of West
Virginia, long one of the most productive coal producing areas of
the world, having provided untold millions of dollars to the state
economy, and having been the financial backbone of the state’s
economy for over a century, is now in the midst of a long decline
in coal production and population, and because of rugged terrain
and remoteness from surrounding regions, suffers from high
unemployment and deteriorating infrastructure and economic base,
and requires innovative and alternative approaches to
revitalization; and therefore demands the Legislature look at
innovative ideas and alternatives for new industries and businesses
that provide sustainable long term development for southern West

Virginia.

(b) The natural beauty of the mountainous regions, now
popular with outdoor enthusiasts for its Hatfield McCoy Trail
System, would be an ideal location for a large recreational lake or
lakes, constructed with hundreds of miles of lake front property,
tens of thousands of acres of lake surface, near a four lane highway
and situated near large tracts of developable property, with
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carefully considered design and development, could create a new
and exciting recreational area of the state, and provide a myriad of
opportunities for further development and with creative initiative
could revitalize this area of our state. Such a proposal is worthy of
careful study and marshalling the forces of our state and federal
governments to thoroughly evaluate and consider this
development, maximizing the design and use of a lake or lake
system to provide a variety of benefits, potentially including hydro-
electric_generation, resort developments, housing, and economic
opportunities that would create diversity and renewal to this long
neglected and deserving area of our state.

§5B-1B-3. Commission created: undertake study; report to the
Legislature.

(a) There is hereby created the Southern West Virginia Lake
Development Study Commission within the West Virginia
Development Office. The commission shall consist of the
following members:

(1) The president of the West Virginia Economic Development
Council, who will serve as chair of the commission;

(2) Six members designated by each of the county commissions
of Boone, Logan, McDowell, Mercer, Mingo, and Wyoming
Counties:

(3) One member representing the Department of
Environmental Protection, to be appointed by the Governor;

(4) One member representing the Division of Natural
Resources, to be appointed by the Governor;

(5) One member representing and having expertise in each of
the following fields, to be appointed by the Governor:

(A) Geology:

(B) Land use planning;
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(C) Law;

(D) Natural resource management;

(E) Tourism development;

(F) Public recreation;

(G) Hydrology; and

(H) Ecology: and

(6) Six citizen members representing Boone, Logan,
McDowell, Mercer, Mingo, and Wyoming to be appointed by the
Governor.

(b) The West Virginia University Bureau of Business and
Economic Research and the Marshall University Center for
Business and Economic Research shall assist the commission by
undertaking the study of topics as directed by this section and by
the commission. Working with the commission, the two research
groups shall investigate lake developments across the region and
country to identify what makes large lake developments successful,
types of unique amenities and development sites that would
promote economic growth, alternative uses for the lake and its
resources in power generation, regional resource preservation and
integration, enhancement of the Hatfield and McCoy ATV Trail
System, and other outdoor recreational opportunities.

(c) The commission shall oversee studies that evaluate where a
lake can be located to maximize economic benefits and assess
environmental impacts, property ownership assessment and
purchasing costs, impacts to mineral ownership and development
impacts, and other issues as identified by the commission. The
commission is empowered to form specialized committees of
experts in various fields of law, science, economic development,
geological, mineral, and natural resources to make
recommendations and provide expertise in their respective fields
regarding viability and implications of lake construction, road
location, and resource preservation.
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(d) The commission is directed to undertake the inclusion of
federal resources for assistance in the study of the feasibility and
implementation recommendations. The commission shall pursue
federal funding for undertaking the study and the subsequent
construction of this project upon the finding of viability of the

study project.

(e) The commission may call upon other officers, departments,
and agencies of state government to assist in its investigation. Upon
the request of the commission, the Attorney General of the state
shall render legal research and analysis on legal issues associated
with developing recommendations for lawful land development
construction and compliance with state and federal laws associated
with land acquisition and lake construction, to the commission.

(f) All actual and necessary travel expenses of the members of
the commission shall be reimbursed by the member’s employing
agency. All other expenses incurred by the commission shall be
paid by the Development Office.

§5B-1B-4. Report to the Legislature.

The commission shall provide regular updates to the
Legislature, through the Joint Committee on Government and
Finance, and shall complete this study and its recommendations by
July 1, 2022. The report shall include at a minimum,
recommendations for any necessary legislation, funding
recommendations, and analysis of the implications and costs
associated with the development project provided in this article.”

The bill, as amended by the Senate, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 735), and there were—yeas 94, nays 5, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Bibby, Hardy, Porterfield, Waxman and Wilson.

Absent and Not Voting: Queen.
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So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4634) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4666, Relating to competitive bids for
intergovernmental relations and urban mass transportation.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 27. INTERGOVERNMENTAL RELATIONS —
URBAN MASS TRANSPORTATION SYSTEMS.

§8-27-23. Competitive bids; publication of solicitation for
sealed bids.

(a) Any contract for the construction of facilities by any
authority, when the expenditure required exceeds the sum of
$16,600 $25.000, shall be based solely on competitive sealed bids.

(b) Except as provided belew in subsections (¢) or (d) of this
section, the procurement of all supplies, equipment and materials,
where the expenditure required exceeds the sum of $16;000
$25.000, shall be based on the competitive procedure that is best
suited under the circumstances of the procurement.

(c) In determining the competitive bid precedures procedure
that is best suited under the circumstances, an authority shall

conduct:
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(1) Competitive sealed bidding if:
(A) Time permits a competitive bid process to be used;

(B) The award of the bid will be made primarily on price and
price-related factors;

(O) It is likely to be unnecessary to conduct discussions with
suppliers regarding bids, including discussions regarding price;
and

(D) There is a reasonable expectation of receiving more than
one sealed bid; or

(2) Competitive negotiation where competitive sealed bidding
is not best suited under the circumstances.

(d) Notwithstanding the provisions of subsections (b) and (c)
of this section, an authority may provide for the procurement of
property or services covered by this section using other than
competitive procedures only when:

(1) The property or services needed are available only from one
responsible source and no other type of property or service will
satisfy the authority’s needs;

(2) The authority’s need for the property or service is urgent,
unusual and compelling because the authority would be seriously
injured unless the authority is permitted to limit the number of
sources from which it solicits;

(3) It is necessary to award a contract to a particular source or
sources in order to maintain a facility, producer, manufacturer or
other supplier in case of emergency; e

(4) It is necessary to establish or maintain an alternative source
or sources of supply for the property or service to increase or
maintain competition; or
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(5) The authority is using the Federal Transit Administration
Third Party Procurement Guidance circular, as may be amended by
the Federal Transit Administration, when spending federal
appropriations as a designated recipient of 49 U.S.C. §5307 and 49
U.S.C. §5340 - Urbanized Area Formula Appropriations - to
finance its procurements or contracts.

(e) All sealed bids or competitive negotiated proposals
received in response to a solicitation or request for bid may be
rejected if an authority determines that the action is in the public
interest.

(f) Sealed bids shall be opened publicly at the time and place
stated in the solicitation and the authority shall evaluate the bids
without discussions with bidders and award a contract with
reasonable promptness to the responsible source whose bid
conforms to the solicitation and is most advantageous to the
authority, considering only price and other price-related factors
included in the solicitation.

(g) The evaluation of competitive proposals may include
written or oral discussions conducted with all responsible bidders
or suppliers at any time after receipt of the proposals and before the
award or may be made without discussions. In either event, the
award shall be made to the lowest responsible bidder or supplier.

(h) Adequate public notice of the solicitation of bids and
proposals shall be given. Public notice shall be given not less than
seven days before the date set for bid opening or, in the case of
competitive negotiation, not less than seven days before the due
date for receipt of proposals: Provided, That bids for the
construction of facilities shall be obtained by public notice
published as a Class I legal advertisement in compliance with the
provistens-of §59-3-1 et seq. of this code, with saeh the publication
being made at least 14 days before the final date for submitting
bids.”

The bill, as amended by the Senate, was then put upon its
passage.
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On the passage of the bill, the yeas and nays were taken (Roll
No. 736), and there were—yeas 92, nays 7, absent and not voting
1, with the nays and absent and not voting being as follows:

Nays: Bibby, Butler, Cadle, P. Martin, McGeehan, Paynter and
Wilson.

Absent and Not Voting: Queen.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 4666) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced concurrence in the House
of Delegates amendment, with further amendment, and the
passage, as amended, of

Com. Sub. for S. B. 802, Relating to public utilities generally.

On motion of Delegate Kessinger, the House of Delegates
concurred in the following amendment of the bill by the Senate.

On page two, section twenty, subsection (b), subdivision (v),
by striking out “100,000” and inserting in lieu thereof “100”.

The bill, as amended by the House, and further amended by the
Senate, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 737), and there were—yeas 99, nays none, absent and not
voting 1, with the absent and not voting being as follows:

Absent and Not Voting: Queen.
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So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for S. B. 802)
passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had refused
to recede from its amendment and requested the House of
Delegates to agree to the appointment of a Committee of
Conference of three from each house on the disagreeing votes of
the two houses as to

Com. Sub. for H. B. 4388, Limiting the Alcohol Beverage
Control Commissioner’s authority to restrict advertising.

The message further announced that the President of the Senate
had appointed as Conferees on the part of the Senate the following:

Senators Takubo, Rucker and Romano.
Whereupon,

In the absence of objection, the Speaker appointed as conferees
on the part of the House of Delegates the following:

Delegates Howell, C. Martin and Staggers.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 4558, Creating a personal income tax
credit for volunteer firefighters in West Virginia.
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On motion of Delegate Kessinger, the House refused to concur
in the following amendment of the bill by the Senate, and requested
the Senate to recede therefrom:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 10. WEST VIRGINIA TAX PROCEDURE AND
ADMINISTRATION ACT.

§11-10-14a. Expiration-ef Tax refund check-off programs.

() Notwit y | .. cl |
Except as otherwise provided in this section, or in another section
of this code enacted after June 30, 1991, all voluntary tax refund
check-off programs shalt expire and do not apply to any personal
income tax returns required to be filed after June 30, 1991:
Provided, That if any such program has an earlier expiration date
specifically provided by law, sueh the earlier expiration date shal

apply applies.

(b) The Tax Commissioner shall cause each West Virginia
personal income tax return form to contain a provision by which a
taxpayer, and his or her spouse if a joint return, may donate a
portion or all of his or her tax refund to the West Virginia
Department of Veterans Assistance for purposes of providing
nursing home and health care for aged and disabled veterans in the
West Virginia Veterans Home. The total amount of donations
received under this subsection shall be deposited in the State
Treasury to the credit of the Department of Veterans Assistance to
be used exclusively for purposes of providing nursing home and
health care for aged and disabled veterans in the West Virginia
Veterans Home.

(c) The Tax Commissioner shall cause each West Virginia
personal income tax return form to contain a provision by which a
taxpayer, and his or her spouse if a joint return, may donate a
portion or all of his or her tax refund to the Donel C. Kinnard
Memorial State Veterans Cemetery for purposes of operating and
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maintaining the cemetery. The total amount of donations received
under this subsection shall be deposited in the State Treasury to the
credit of the Department of Military Affairs and Public Safety to
be used exclusively for purposes of operating and maintaining the
Donel C. Kinnard Memorial State Veterans Cemetery.

ARTICLE 13FF. THE HIGH-WAGE GROWTH BUSINESS
TAX CREDIT ACT.

§11-13FF-1. The High-Wage Growth Business Tax Credit Act.

This article shall be known and may be cited as the High-Wage
Growth Business Tax Credit Act.

§11-13FF-2. Definitions.

As used in this article:

‘Benefits’ means all remuneration for work performed that is
provided to an employee in whole or in part by the employer, other
than wages, including the employer’s contributions to insurance
programs, health care, medical, dental and vision plans, life
insurance, employer contributions to pensions, such as a 401(k),
and employer-provided services, such as child care, offered by an
employer to the employee. ‘Benefits’ does not include the
employer’s share of payroll taxes, Social Security or Medicare
contributions, federal or state unemployment insurance
contributions or workers’ compensation;

‘Consecutive qualifying period’ means each of the three
qualifying periods successively following the qualifying period in
which the new high-wage job was created;

‘Division’ means the West Virginia State Tax Division;

‘Domicile’ means the sole place where an individual has a true,
fixed, permanent home. It is the place where the individual has a
voluntary, fixed habitation of self and family with the intention of
making a permanent home;




3032 JOURNAL OF THE [March 7

‘Eligible employee’ means an individual who is employed in
West Virginia by an eligible employer, who is a resident of West
Virginia, and 100 percent of the employee’s income from such
employment is West Virginia income. ‘Eligible employee’ does
not include an individual who:

(1) Bears any of the relationships described in paragraphs (1)
through (8) of 26 U.S.C. Section 152(a) to the employer or, if the
employer is a corporation, to an individual who owns, directly or
indirectly, more than 50 percent in value of the outstanding stock
of the corporation or, if the employer is an entity other than a
corporation, to an individual who owns, directly or indirectly, more
than 50 percent of the capital and profits interest in the entity;

(2) If the employer is an estate or trust, is a grantor, beneficiary,
or fiduciary of the estate or trust or is an individual who bears any
of the relationships described in paragraphs (1) through (&) of 26
U.S.C. Section 152(a) to a grantor, beneficiary, or fiduciary of the
estate or trust;

(3) Is a dependent, as that term is described in 26 U.S.C.
Section 152(a)(9), of the employer or, if the taxpayer is a
corporation, of an individual who owns, directly or indirectly, more
than 50 percent in value of the outstanding stock of the corporation
or, if the employer is an entity other than a corporation, of an
individual who owns, directly or indirectly, more than 50 percent
of the capital and profits interest in the entity or, if the employer is
an estate or trust, of a grantor, beneficiary, or fiduciary of the estate
or trust; or

(4) Is working or has worked as an employee or as an
independent contractor for an entity that, directly or indirectly,
owns stock in a corporation of the eligible employer or other
interest of the eligible employer that represents 50 percent or more
of the total voting power of that entity or has a value equal to 50
percent or more of the capital and profits interest in the entity;

‘Eligible employer’ means a person whether organized for
profit or not, or headquarters of such entity registered to do
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business in West Virginia that is the owner or operator of a project
facility, that offers health benefits to all full-time eligible
employees and certifies that it pays at least 50 percent of such
health benefit premiums.

‘Health benefits’ means coverage for basic hospital care,
physician care, prescriptions, and shall be the same coverage as is
provided to employees employed in a bona fide executive,
administrative, or professional capacity by the employer who are
exempt from the minimum wage and maximum hour requirements
of the federal Fair Labor Standards Act and the employer pays at
least 50 percent of such insurance premiums.

‘New high-wage job’ means a new job created in West Virginia
by an eligible employer on or after July 1, 2020, that is occupied
for at least 48 weeks of a qualifying period by an eligible employee
who is paid wages calculated for the qualifying period to be at least
two and twenty-five hundredths times the state median salary;

‘New job’ means a job that is occupied by an employee who
was not previously on the employer’s payroll in West Virginia, nor
previously on the payroll of such employer’s parent entity,
subsidiary, alter ego, or affiliate in West Virginia, or previously on
the payroll of any business whose physical plant and employees are
substantially the same as those of the employer in West Virginia in
the three years prior to the date of hire. ‘New job’ does not mean
any job that is a result of job shifts due to the gain or loss of an in-
state contract to supply goods and services, nor does it mean an
employee who is retained following the acquisition of all or part of
an in-state business by an employer;

‘Qualifying period’ means the period of 12 months beginning
on the day an eligible employee begins working in a new high-
wage job or the period of 12 months beginning on the anniversary
of the day an eligible employee began working in a new high-wage

job;

‘Resident’ means a natural person whose domicile is in West
Virginia at the time of hire or within 180 days of the date of hire;
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‘Threshold job’ means a job that is occupied for at least 44
weeks of a calendar year by an eligible employee and that meets
the wage requirements for a ‘new high-wage job’: and

‘Wages’ means all compensation paid by an eligible employer
to an eligible employee through the employer’s payroll system,
including those wages that the employee elects to defer or redirect
or _the employee’s contribution to a 401(k) or cafeteria plan
program, but ‘wages’ does not include benefits or the employer’s
share of payroll taxes, Social Security or Medicare contributions,
federal or state unemployment insurance contributions, or workers’

compensation.

§11-13FF-3. Higch-wage growth business tax credit.

(a) The Development Office may authorize no more than $5
million of the tax credits allowed under this article during any fiscal
year and the total amount of tax credit that may be awarded or used
in any taxable year by any qualified taxpayer in combination with
the owners of the qualified taxpayer may not exceed more than 10
percent of the salaries for the new direct jobs. Depending on the
nature of the anticipated benefits to the state, the Development
Office may establish a tax credit at a level less than the maximum.
Nothing in this article entitles a qualified employer to receive a tax
credit under this article and the Development Office has full
discretion, subject to annual or ad hoc review, in determining
whether and the amount to which to award a tax credit.

(b) A taxpayer that is an eligible employer seeking to obtain a
tax credit shall make an application to the Development Office
prior to the taxable year in which the eligible employer is seeking
the credit. The application shall be on a form prescribed by the
Development Office and shall contain such information as may be
required by the Development Office to determine if the applicant
is qualified. The application shall contain a sworn statement by a
duly authorized officer of the employer listing the names of persons
or other entities who have received or who will receive any
payment or other consideration from the employer for the purpose
of representing the employer in applying for or receiving the
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benefits provided for in this article and shall include a certificate of
200d standing from the State Tax Department.

(c) The employer shall certify that during the eligible
employer’s tax year and that at the end of the eligible employer’s
tax year it will meet or exceed all of the requirements established
in §11-13FF-4 of this code;

(d) After the filing of an application by an eligible employer,
the Development Office shall undertake an analysis and determine
whether, the extent to which, and the conditions upon which an
eligible employer may obtain a tax credit if it fulfills the
commitments made in the eligible employer’s application. In
considering whether to approve the eligible employer’s application
for a tax credit, the Development Office shall consider the
following factors:

(1) The significance of the eligible emplover’s need for the tax
credit;

(2) The amount of projected net fiscal benefit to the state of the
project and the period in which the state would realize such net
fiscal benefit;

(3) The overall size and quality of the proposed project,
including the number of new jobs, proposed wages, growth
potential of the qualified company, the potential multiplier effect
of the project, and similar factors;

(4) The financial stability and creditworthiness of the eligible
employer;

(5) The level of economic distress in the area;

(6) An evaluation of the competitiveness of alternative
locations for the location of the eligible employer, as applicable;

(7) Whether other state incentives are available and have been
awarded to the eligible emplover; and
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(8) The amount of local incentives committed.

(e) The Development Office may authorize the continued
ability to receive the tax credit as long as the employer retains its
eligibility by maintaining the number of new direct jobs in
successive years, as provided under this article, not to exceed five

years.

(f) A qualified employer that has qualified pursuant to this
article is eligible to receive tax credits under this article only in
accordance with the provisions under which it initially applied and
was approved. If a qualified employer that is receiving tax credits
and creates new direct jobs, it may apply for additional tax credits
based on the new direct jobs anticipated from the expansion only,
pursuant to this article.

§11-13FF-4. Obtaining tax credit following tax vear.

(a) At the end of the approved employer’s tax year, the
qualified employer may file an application to use the tax credits
previously approved by the Development Office. The application
shall contain a sworn statement by a duly authorized officer of the
qualified employer concerning with respect to the employer’s fiscal

year:

(1) That the eligible employer remained a qualified employer
under the provisions of this article:

(2) The total number of and the gross payroll of the new direct
jobs, with salary information provided by new direct job and that
each new direct job was filled for at least 48 weeks during the tax

year;

(3) That the employer had or maintained a net overall increase
in employment statewide for each new direct job and the number
of such net overall increase of at least 10 new direct jobs, in the
case where an employer has contracts covering multiple locations;

(4) That employees holding the new direct jobs:
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(A) Were residents in the State of West Virginia:

(B) Were not previously on the employer’s payroll;

(C) Were not previously on the payroll of the employer’s parent
entity, subsidiary, or affiliate, alter ego, or previously on the payroll
of the business whose physical plant and employees were
substantially the same as those of the employer;

(D) Did not exist as of the date the employer filed the
application for the tax credit;

(E) Were not jobs created as a result of job shifts due to the
gain or loss of an in-state contract to supply goods and services:

(F) Were not jobs retained following the acquisition of all, or
part of, an in-state business by the employer:

(5) That the employer has offered the health benefits to the
eligible employees it employs in new direct jobs; and

(6) That the employer:

(A) Did not default on or otherwise not repay any loan or other
obligation involving public funds;

(B) Has not declared bankruptcy under which an obligation of
the emplover to pay or repay public funds or moneys was
discharged as part of such bankruptcy:

(C) Is not in default on any filing or payment with or to the
state or any of its agencies or political subdivisions in which such
assessment or judgment is final, not appealable, and remains

outstanding.

(b) The division may request such additional information from
the employer as may be necessary to determine whether the
application is correct and whether the qualified employer is eligible
for the annual tax credit for that year, or may request that the
qualified employer revise its application.
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(c) The tax credits authorized in this article shall be authorized
after the qualified employer has filed its application for annual tax
credit at the end of the qualified employer’s tax year with the
Development Office pursuant to this section, and the division has
determined from the information submitted along with such
application that the employer has fulfilled its obligations in original

application.

(d) Upon approval of the application for use of the tax credit,
the application shall be forwarded to the Department of Revenue.
The eligible employer may then use such tax credit in filing its tax
return.

(e) A new high-wage job is not eligible for a credit pursuant to
this section for the initial qualifying period unless the eligible
employer’s total number of employees with threshold jobs on the
last day of the initial qualifying period at the location at which the
job is performed or based is at least one more than the number of
threshold jobs on the day prior to the date the new high-wage job
was_created. A new high-wage job is not eligible for a credit
pursuant to this section for a consecutive qualifying period unless
the total number of threshold jobs at a location at which the job is
performed or based on the last day of that qualifying period is
greater than or equal to the number of threshold jobs at that same
location on the last day of the initial qualifying period for the new

high-wage job.

(f) If a consecutive qualifying period for a new high-wage job
does not meet the wage, occupancy and residency requirements,
then the qualifying period is ineligible.

(2) Except as provided in subsection (h) of this section, a new
high-wage job is not eligible for a credit pursuant to this section if

(1) The new high-wage job is created due to a business merger
or acquisition or other change in business organization:

(2) The eligible employee was terminated from employment in
West Virginia by another emplover involved in the business
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merger or acquisition or other change in business organization with
the taxpayer; and

(3) The new high-wage job is performed by:

(A) The person who performed the job or its functional
equivalent prior to the business merger or acquisition or other
change in business organization; or

(B) A person replacing the person who performed the job or its
functional equivalent prior to a business merger or acquisition or
other change in business organization.

(h) A new high-wage job that was created by another employer
and for which an application for the high-wage growth business tax
credit was received and is under review by the division prior to the
time of the business merger or acquisition or other change in
business organization shall remain eligible for the high-wage
growth business tax credit for the balance of the consecutive
qualifying periods. The new employer that results from a business
merger or acquisition or other change in business organization may
only claim the high-wage growth business tax credit for the balance
of the consecutive qualifying periods for which the new high-wage
job is otherwise eligible.

(1) A new high-wage job is not eligible for a credit pursuant to
this section if the job is created due to an eligible employer entering
into a contract or becoming a subcontractor to a contract with a
governmental entity that replaces one or more entities performing
functionally equivalent services for the governmental entity unless
the job is a new high-wage job that was not being performed by an
employee of the replaced entity.

(1) A new high-wage job is not eligible for a credit pursuant to
this section if the eligible employer has more than one business
location in the state from which it conducts business and the
requirements of subsection (¢e) of this section are satisfied solely by
moving the job from one business location of the eligible employer
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in this state to another business location of the eligible employer in
the state.

(k) With respect to each annual application for a high-wage
growth business tax credit, the employer shall certify and include:

(1) The responsibilities and amount of wages paid to each
eligible employee in a new high-wage job during the qualifying

period;

(2) The number of weeks each position was occupied during
the qualifying period:

(3) Which qualifying period the application pertains to for each
eligible employee:

(4) The total number of employees employed by the employer
at the job location on the day prior to the qualifying period and on
the last day of the qualifying period;

(5) The total number of threshold jobs performed or based at
the eligible employer’s location on the day prior to the qualifying
period and on the last day of the qualifying period;

(6) For an eligible employer that has more than one business
location in the state from which it conducts business, the total
number of threshold jobs performed or based at each business
location of the eligible employer in the state on the day prior to the
qualifying period and on the last day of the qualifying period;

(7) _Whether the eligible employer has ceased business
operations at any of its business locations in this state: and

(8) Whether the application is precluded by subsection (o) of
this section.

(D Any person who willfully submits a false, incorrect, or
fraudulent certification required pursuant this section shall be
subject to all applicable penalties under §11-9-1 ef seq. and §11-
10-1 et seq. of this code, except that the amount on which the
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penalty is based shall be the total amount of credit requested on the
application for approval.

(m) Except as provided in subsection (0) of this section, an
approved high-wage growth business tax credit shall be claimed
against the taxpayer’s taxes imposed by §11-23-1 et seq., §11-24-
1 et seq., and §11-21-1 et seq. of this code, in that order, as
specified in this subsection:

(1) Business franchise tax. — The credit is first applied to
reduce the taxes imposed by §11-23-1 et seq. of this code for the
taxable year, determined after application of the credits against tax
provided in §11-23-17 of this code, but before application of any
other allowable credits against tax.

(2) Corporation net income taxes. — After application of
subdivision (1) of this subsection, any unused credit is next applied
to reduce the taxes imposed by §11-24-1 et seq. of this code for the
taxable year, determined before application of allowable credits

against tax.

(A) If the eligible taxpayer is a limited liability company, small
business corporation, or a partnership, then any unused credit after
application of subdivisions (1) and (2) of this subsection is allowed
as a credit against the taxes imposed by §11-24-1 et seq. of this
code on owners of the eligible taxpayer on the conduit income
directly derived from the eligible taxpayer by its owners. Only
those portions of the tax imposed by §11-24-1 et seq. of this code
that are imposed on income directly derived by the owner from the
eligible taxpayer are subject to offset by this credit.

(B) Small business corporations, limited liability companies,
partnerships, and other unincorporated organizations shall allocate
the credit allowed by this section among their members in the same
manner as profits and losses are allocated for the taxable year.

(3) Personal income tax taxes. — After application of
subdivisions (1) and (2) of this subsection, any unused credit is next
applied to reduce the taxes imposed by §11-21-1 et seq. of this code
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for the taxable vear determined before application of allowable
credits against tax of the eligible taxpayer.

(4) If the eligible taxpayer is a limited liability company, small
business corporation, or a partnership, then any unused credit after
application of subdivisions (1), (2), and (3) of this subsection is
allowed as a credit against the taxes imposed by §11-21-1 et seq.
of this code on owners of the eligible taxpayer on the conduit
income directly derived from the eligible taxpayer by its owners.
Only those portions of the tax imposed by §11-21-1 et seq. of this
code that are imposed on income directly derived by the owner
from the eligible taxpayer are subject to offset by this credit.

(5) Small business corporations, limited liability companies,
partnerships, and other unincorporated organizations shall allocate
the credit allowed by this section among their members in the same
manner as profits and losses are allocated for the taxable year.

(6) No credit is allowed under this section against any
withholding tax imposed by, or payable under, §11-21-1 et seq. of
this code.

(7) Unused credit carry forward. — Except to the extent excess
credit is refunded as provided in subdivision (8) of this subsection,
if the credit allowed under this article in any taxable year exceeds
the sum of the taxes enumerated in subdivisions (1), (2), and (3) of
this subsection for that taxable year, the eligible taxpayer and
owners of eligible taxpayers described in subdivisions (4) and (5)
of this subsection may apply the excess as a credit against those
taxes, in the order and manner stated in this section, for succeeding
taxable years until the earlier of the following:

(A) The full amount of the excess credit is used: or

(B) The expiration of the 10th taxable vear after the taxable
year in which the annual salaries for the new direct job was paid or
incurred. Any credit remaining thereafter is forfeited.

(8) If the credit allowed under this section in any taxable year
exceeds the sum of taxes enumerated in subdivisions (1), (2), (3),




2020] HOUSE OF DELEGATES 3043

(4), and (5) of this subsection for that taxable year, the eligible
taxpayer and owners of the eligible taxpayers described in
subdivisions (4) and (5) of this subsection may claim for that year
the excess amount as a refundable credit, not to exceed $100.000
per taxpayer, including owners and the controlled group, if

applicable.

(9) Tax credits provided under this section may not be
transferred, sold, or assigned by filing a notarized endorsement
thereof with the division that names the transferee, the amount of
tax credit transferred, and the value received for the credit, as well
as any other information reasonably requested by the division.

(n) If the taxpayer ceases business operations in this state while
an application for credit approval is pending or after an application
for credit has been approved for any qualifying period for a new
high-wage job, the division may not grant an additional high-wage
growth business tax credit to that taxpayer except as provided in
subsection (m) of this section and shall extinguish any amount of
credit approved for that taxpayer that has not already been claimed
against the taxpayer’s modified combined tax liability.

(0) A taxpayer that has received a high-wage growth business
tax credit may not submit a new application for the credit for a
minimum of two calendar years from the closing date of the last
qualifying period for which the taxpayer received the credit if the
taxpayer lost eligibility to claim the credit from a previous
application pursuant to subsection (m) of this section.

§11-13FF-5. Rules.

The division shall propose legislative rules implementing this
article in accordance with the provisions of §29A-3-1 et seq. of this
code.

ARTICLE 13GG. WEST VIRGINIA VOLUNTEER
FIREFIGHTER TAX CREDIT ACT.

§11-13GG-1. Findings and Purpose.

The Legislature finds that it is an important public policy to
encourage participation in volunteer fire fighting and emergency
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response by providing tax credits for those who volunteer their time
as a vital service to their community.

§11-13GG-2. Definitions.

As used in this article:

‘Active_member’ means an individual that performs the
function of fire prevention and suppression, or vehicle and
machinery extrications, hazardous materials response and
mitigation, technical rescue, emergency medical services, and any
other duties that a specialized support member may provide when
responding to emergency situations;

‘Activities’ means responses to emergencies, monthly or
quarterly meetings, fund raising activities, and fire department

management;

‘Chief’” means the highest-ranking fire line officer in charge of
a volunteer fire department;

‘Commission’  means the West Virginia State Fire
Commission:

‘Volunteer fire department’ means a volunteer fire department
in this state, certified and regulated by the commission, and
lawfully formed under §8-15-1 et seq. of this code;

‘Volunteer firefighter’ means a West Virginia taxpayer who is
an active member of a volunteer fire department.

§11-13GG-3. Amount of credit; limitation of credit.

(a) There is allowed to eligible volunteer firefighters in this
state a nonrefundable credit against taxes imposed by §11-21-1 et
seq. of this code in the amount set forth in subsection (b) of this
section.

(b) The amount of the credit is $1,000 during a taxable year or
the total amount of tax imposed by §11-21-1 et seq. of this code in
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the year of active membership, whichever is less. If both taxpayers
filing a joint tax return are eligible for the credit authorized by this
article, the amount of the credit is $2.000, or $1,000 for each
eligible taxpayer, during a taxable year or the total amount of tax
imposed by §11-21-1 ef seq. of this code in the year of active
membership, whichever is less.

(c) If the amount of the credit authorized by this article is
unused in any tax year, it may not be applied to any other tax year.

§11-13GG-4. Qualification for credit.

(a) To be an eligible volunteer firefighter under §11-13GG-3
of this code, he or she shall obtain certification from the chief of
the volunteer fire department to demonstrate the following:

(1) The volunteer firefighter has been an active member in
good standing of the volunteer fire department for the entire year;
or

(2) Has been an active member in good standing of the
volunteer fire department and another volunteer fire department of
this state for the entire year:; and

(3) Has participated as an active member as defined in §11-
13GG-3 of this code on-site at at least 30 percent of the volunteer
fire department activities during the year; and

(4) Has met or exceeded all certification and training for active
member firefighters required under the laws of this state.

(b) The certification from the chief of the volunteer firefighter
department shall demonstrate, at a minimum:

(1) The rank or position of the volunteer firefighter:

(2) The vyears of service for the volunteer firefighter;

(3) The number of emergency situations the volunteer
firefighter responded in the year of active membership; and
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(4) The number of meetings or training attended by the
volunteer firefighter in the year of active membership.

(c) To claim the tax credit, a volunteer firefighter shall submit
the certification from the chief of the volunteer fire department to
the Tax Commissioner.

8§11-13GG-5. Legislative rules.

(a) The Tax Commissioner may propose rules for legislative
approval in accordance with the provision of §29A-3-1 et seq. of
this code as may be necessary to carry out the purposes of this
article.

(b) The commission may propose rules for legislative approval
in accordance with the provisions of §29A-3-1 et seq. of this code
as may be necessary to carry out the purposes of this article.

§11-13GG-6. Tax credit review report.

Beginning on the first day of the second taxable year after the
passage of this article and every two vyears thereafter, the
commission shall submit to the Governor, the President of the
Senate, and the Speaker of the House of Delegates a tax credit
review and accountability report evaluating the cost effectiveness
of the tax credit and donations during the most recent two-year
period for which information is available.

§11-13GG-7. Effective date.

The credit allowed by this article shall be allowed for
qualifying volunteer firefighters after December 31, 2022.

ARTICLE 15. CONSUMERS SALES AND SERVICE TAX.
§11-15-9. Exemptions.
(a) Exemptions for which exemption certificate may be issued.

— A person having a right or claim to any exemption set forth in
this subsection may, in lieu of paying the tax imposed by this article
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and filing a claim for refund, execute a certificate of exemption, in
the form required by the Tax Commissioner, and deliver it to the
vendor of the property or service in the manner required by the Tax
Commissioner. However, the Tax Commissioner may, by rule,
specify those exemptions authorized in this subsection for which
exemption certificates are not required. The following sales of
tangible personal property and services are exempt as provided in
this subsection:

(1) Sales of gas, steam, and water delivered to consumers
through mains or pipes and sales of electricity;

(2) Sales of textbooks required to be used in any of the schools
of this state or in any institution in this state which qualifies as a
nonprofit or educational institution subject to the West Virginia
Department of Education and the Arts, the Higher Education Policy
Commission, or the Council for Community and Technical College
Education for universities and colleges located in this state;

(3) Sales of property or services to this state, its institutions or
subdivisions, governmental units, institutions or subdivisions of
other states: Provided, That the law of the other state provides the
same exemption to governmental units or subdivisions of this state
and to the United States, including agencies of federal, state, or
local governments for distribution in public welfare or relief work;

(4) Sales of vehicles which are titled by the Division of Motor
Vehicles and which are subject to the tax imposed by §11-15-3c of
this code or like tax;

(5) Sales of property or services to churches which make no
charge whatsoever for the services they render: Provided, That the
exemption granted in this subdivision applies only to services,
equipment, supplies, food for meals, and materials directly used or
consumed by these organizations and does not apply to purchases
of gasoline or special fuel;

(6) Sales of tangible personal property or services to a
corporation or organization which has a current registration
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certificate issued under §11-12-1 et seq. of this code, which is
exempt from federal income taxes under Section 501(c)(3) or (c)(4)
of the Internal Revenue Code of 1986, as amended, and which is:

(A) A church or a convention or association of churches as
defined in Section 170 of the Internal Revenue Code of 1986, as
amended;

(B) An elementary or secondary school which maintains a
regular faculty and curriculum and has a regularly enrolled body of
pupils or students in attendance at the place in this state where its
educational activities are regularly carried on;

(C) A corporation or organization which annually receives
more than one half of its support from any combination of gifts,
grants, direct or indirect charitable contributions, or membership
fees;

(D) An organization which has no paid employees and its gross
income from fundraisers, less reasonable and necessary expenses
incurred to raise the gross income (or the tangible personal property
or services purchased with the net income), is donated to an
organization which is exempt from income taxes under Section
501(c)(3) or (c)(4) of the Internal Revenue Code of 1986, as
amended;

(E) A youth organization, such as the Girl Scouts of the United
States of America, the Boy Scouts of America, or the YMCA
Indian Guide/Princess Program and the local affiliates thereof,
which is organized and operated exclusively for charitable
purposes and has as its primary purpose the nonsectarian character
development and citizenship training of its members;

(F) For purposes of this subsection:
(i) The term ‘support’ includes, but is not limited to:

(D) Gifts, grants, contributions, or membership fees;
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(IT) Gross receipts from fundraisers which include receipts
from admissions, sales of merchandise, performance of services or
furnishing of facilities in any activity which is not an unrelated
trade or business within the meaning of Section 513 of the Internal
Revenue Code of 1986, as amended;

(IIT) Net income from unrelated business activities, whether or
not the activities are carried on regularly as a trade or business;

(IV) Gross investment income as defined in Section 509(e) of
the Internal Revenue Code of 1986, as amended;

(V) Tax revenues levied for the benefit of a corporation or
organization either paid to or expended on behalf of the
organization; and

(VD) The value of services or facilities (exclusive of services or
facilities generally furnished to the public without charge)
furnished by a governmental unit referred to in Section 170(c)(1)
of the Internal Revenue Code of 1986, as amended, to an
organization without charge. This term does not include any gain
from the sale or other disposition of property which would be
considered as gain from the sale or exchange of a capital asset or
the value of an exemption from any federal, state or local tax or
any similar benefit;

(i1) The term ‘charitable contribution’ means a contribution or
gift to, or for the use of, a corporation or organization, described in
Section 170(c)(2) of the Internal Revenue Code of 1986, as
amended; and

(ii1) The term ‘membership fee’ does not include any amounts
paid for tangible personal property or specific services rendered to
members by the corporation or organization;

(G) The exemption allowed by this subdivision does not apply
to sales of gasoline or special fuel or to sales of tangible personal
property or services to be used or consumed in the generation of
unrelated business income as defined in Section 513 of the Internal
Revenue Code of 1986, as amended. The exemption granted in this
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subdivision applies only to services, equipment, supplies, and
materials used or consumed in the activities for which the
organizations qualify as tax-exempt organizations under the
Internal Revenue Code and does not apply to purchases of gasoline
or special fuel which are taxable as provided in §11-14C-1 ef seq.
of this code;

(7) An isolated transaction in which any taxable service or any
tangible personal property is sold, transferred, offered for sale or
delivered by the owner of the property or by his or her
representative for the owner’s account, the sale, transfer, offer for
sale, or delivery not being made in the ordinary course of repeated
and successive transactions of like character by the owner or on his
or her account by the representative: Provided, That nothing
contained in this subdivision may be construed to prevent an owner
who sells, transfers, or offers for sale tangible personal property in
an isolated transaction through an auctioneer from availing himself
or herself of the exemption provided in this subdivision, regardless
of where the isolated sale takes place. The Tax Commissioner may
propose a legislative rule for promulgation pursuant to §29A-3-1
et seq. of this code which he or she considers necessary for the
efficient administration of this exemption;

(8) Sales of tangible personal property or of any taxable
services rendered for use or consumption in connection with the
commercial production of an agricultural product the ultimate sale
of which is subject to the tax imposed by this article or which would
have been subject to tax under this article: Provided, That sales of
tangible personal property and services to be used or consumed in
the construction of, or permanent improvement to, real property
and sales of gasoline and special fuel are not exempt: Provided,
however, That nails and fencing may not be considered as
improvements to real property;

(9) Sales of tangible personal property to a person for the
purpose of resale in the form of tangible personal property:
Provided, That sales of gasoline and special fuel by distributors and
importers is taxable except when the sale is to another distributor
for resale: Provided, however, That sales of building materials or
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building supplies or other property to any person engaging in the
activity of contracting, as defined in this article, which is to be
installed in, affixed to, or incorporated by that person or his or her
agent into any real property, building, or structure is not exempt
under this subdivision;

(10) Sales of newspapers when delivered to consumers by route
carriers;

(11) Sales of drugs, durable medical goods, mobility-
enhancing equipment, and prosthetic devices dispensed upon
prescription and sales of insulin to consumers for medical
purposes;

(12) Sales of radio and television broadcasting time, preprinted
advertising circulars, and newspaper and outdoor advertising space
for the advertisement of goods or services;

(13) Sales and services performed by day care centers;

(14) Casual and occasional sales of property or services not
conducted in a repeated manner or in the ordinary course of
repetitive and successive transactions of like character by a
corporation or organization which is exempt from tax under
subdivision (6) of this subsection on its purchases of tangible
personal property or services. For purposes of this subdivision, the
term ‘casual and occasional sales not conducted in a repeated
manner or in the ordinary course of repetitive and successive
transactions of like character’ means sales of tangible personal
property or services at fundraisers sponsored by a corporation or
organization which is exempt, under subdivision (6) of this
subsection, from payment of the tax imposed by this article on its
purchases when the fundraisers are of limited duration and are held
no more than six times during any 12-month period and ‘limited
duration’ means no more than 84 consecutive hours: Provided,
That sales for volunteer fire departments and volunteer school
support groups, with duration of events being no more than 84
consecutive hours at a time, which are held no more than 18 times
in a 12-month period for the purposes of this subdivision are
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considered ‘casual and occasional sales not conducted in a repeated
manner or in the ordinary course of repetitive and successive
transactions of a like character’;

(15) Sales of property or services to a school which has
approval from the Higher Education Policy Commission or the
Council for Community and Technical College Education to award
degrees, which has its principal campus in this state and which is
exempt from federal and state income taxes under Section
501(c)(3) of the Internal Revenue Code of 1986, as amended:
Provided, That sales of gasoline and special fuel are taxable as
provided in §11-15-18, §11-15-18b, and §11-14C-1 ef seq. of this
code;

(16) Sales of lottery tickets and materials by licensed lottery
sales agents and lottery retailers authorized by the State Lottery
Commission, under the provisions of §29-22-1 et seq. of this code;

(17) Leases of motor vehicles titled pursuant to the provisions
of §17A-3-1 et seq. of this code to lessees for a period of 30 or
more consecutive days;

(18) Notwithstanding the provisions of §11-15-18 or §11-15-
18b of this code or any other provision of this article to the
contrary, sales of propane to consumers for poultry house heating
purposes, with any seller to the consumer who may have prior paid
the tax in his or her price, to not pass on the same to the consumer,
but to make application and receive refund of the tax from the Tax
Co