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o
Monday, March 29, 2021

FORTY-EIGHTH DAY
[DELEGATE HANSHAW, MR. SPEAKER, IN THE CHAIR]

The House of Delegates met at 11:00 a.m., and was called to
order by the Honorable Roger Hanshaw, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Friday, March 26,
2021, being the first order of business, when the further reading
thereof was dispensed with and the same approved.

Reordering of the Calendar

Pursuant to the action of the Committee on Rules, Delegate
Summers announced that S. C. R. 20, on Unfinished Business,
Special Calendar, had been transferred to the House Calendar; H.
B. 3306, on Third reading, Special Calendar, had been transferred
to the House Calendar and Com. Sub. for H. B. 2177 on Second
reading, Special Calendar, had been transferred to the House
Calendar; and, Com. Sub. for S. C. R. 14, had been moved to the
top of Unfinished Business.

Committee Reports

Delegate Capito, Chair of the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration:

H. B. 3307, Social Media Integrity and Anti-Corruption in
Elections Act,

And reports back a committee substitute therefor, with the
same title, as follows:
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Com. Sub. for H. B. 3307 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §3-8-12a; and, to amend said Code by adding thereto a
new section designated as §55-7-32; all relating to limiting abuses
by social media corporations; creating the Social Media Integrity
and Anti-Corruption in Elections Act; defining terms; providing
requirements for social media companies to prevent corruption and
provide transparency of election-related content made available on
social media websites; providing equal opportunities for all
candidates and political parties to speak without policy or partisan-
based censorship; propounding legislative findings; setting forth
definitions; providing for the protection of the integrity of election;
setting forth limitations on what social media platform can publish
concerning elections without approval; ensuring election-related
content hosted, posted, and made available on social media
websites is not monetized or otherwise used or manipulated for
nefarious purposes; requiring social media platform disseminate
election content uniformly, report and retain certain information;
requiring social media platform timely approve service requests by
political entities; requiring social media platform equitably charge
for election advertising; prohibiting certain actions by social media
platform; including prohibiting the modifying visibility of election
information based on type of content; listing due process
requirements for restriction of access to social media platforms;
setting forth certain instances in which service can be terminated
by social media platform; providing limitations on information
collected by social media platform; providing certain enumerated
rights to candidates in their dealings with a social media platform;
providing civil penalties for violations of these provisions,
including asset seizure; establishing rulemaking authority; creating
the Stop Social Media Censorship Act; defining terms; setting forth
criminal and civil penalties for a social media provider who,
without good cause, deletes or censor a user’s religious or political
speech; or uses an algorithm to disfavor or censure the user’s
religious or political speech; providing for right of enforcement by
the Attorney General; and providing exceptions and limitations,”

With the recommendation that the committee substitute do
pass.
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At the respective requests of Delegate Summers, and by
unanimous consent, the bill (Com. Sub. for H. B. 3307) was taken
up for immediate consideration, read a first time and ordered to
second reading.

Messages from the Executive

Delegate Hanshaw (Mr. Speaker) presented a communication
from His Excellency, the Governor, advising that on March 27,
2021, he approved Com. Sub. for S. B. 295, S. B. 404, Com. Sub.
for H. B. 2006, Com. Sub. for H. B. 2008 and Com. Sub. for H.
B. 2013.

Messages from the Senate

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 419 - “A Bill to amend and reenact §61-
7-2 of the Code of West Virginia, 1931, as amended, relating to
definitions of dangerous weapons; defining ‘antique firearm’; and
redefining ‘firearm’ so as not to be more restrictive than the federal
definition”; which was referred to the Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 458 - “A Bill to amend and reenact §15-
5-9a of the Code of West Virginia, 1931, as amended, relating to
modifying and limiting the power of government entities regarding
the possession of firearms and related products by individuals
during a declared state of emergency; and allowing prevailing
plaintiff to recover actual damages, court costs and fees, and
attorney’s fees”; which was referred to the Committee on the
Judiciary.
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A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

S. B. 521 - “A Bill to amend and reenact §30-18-9 and §30-18-
10 of the Code of West Virginia, 1931, as amended, all relating to
extending the licensure renewal term of a private investigator,
security guard, and private investigator or security guard firms
from one to two years”; which was referred to the Committee on
Government Organization.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 534 - “A Bill to amend and reenact §12-
6C-11 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §31-15-6 and §31-15-20 of said code, all
relating generally to economic development loans and loan
insurance issued by the state; clarifying provision stating that the
Board of Treasury Investments has no fiduciary duty with regard
to economic development loans administered by the Economic
Development Authority; providing that the Board of Treasury
Investments may inspect and copy, upon written notice, all records
related to loans made available by the board to the Economic
Development Authority; increasing the revolving loan capacity
from the Board of Treasury Investments to the Economic
Development Authority to an amount not to exceed $250 million;
authorizing the Economic Development Authority to make
working capital loans from a revolving loan fund capitalized with
federal grant funds including those federal grant funds received
from the United States Economic Development Administration;
and clarifying that the authority is not authorized to enter into
contracts or agreements with financial institutions for banking
goods or services without the approval of the State Treasurer”;
which was referred to the Committee on Finance.
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A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 585 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §18-2-7g, relating to allowing the State Board of
Education to develop a program of instruction in family and
consumer sciences, or specific subjects within family and
consumer sciences, that may be integrated into the curriculum for
students in secondary schools”; which was referred to the
Committee on Education.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 601 - “A Bill to amend and reenact §6C-
2-2, §6C-2-3, and §6C-2-6 of the Code of West Virginia, 1931, as
amended, all relating to West Virginia public employee grievance
procedure; establishing exceptions to the definition of ‘grievance’;
requiring a signed and notarized grievance form; outlining the
grievance motion to dismiss procedure; and providing for the
payment of attorney’s fees upon a determination that a grievance
or defense was brought in bad faith”; which was referred to the
Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 604 - “A Bill to amend and reenact §24-
6-12 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §24A-2-2b of said code, all relating to
emergency towing services; requiring county commissions to
create districts whereby towing services within a district may be
dispatched or implement a policy whereby all available towing
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services within an area currently served by an organization are
dispatched on a rotating basis; defining a term; and amending the
sunset and legislative review provisions”’; which was referred to the
Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

S. B. 680 - “A Bill to amend and reenact §18A-4-2 of the Code
of West Virginia, 1931, as amended, relating to allowing the State
Superintendent of Schools to define classroom teachers certified in
special education”; which was referred to the Committee on
Education.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

S. B. 710 - “A Bill to amend and reenact §18-5-13a of the Code
of West Virginia, 1931, as amended, relating to requiring an impact
statement in certain instances of a school closing or consolidation;
requiring State Board of Education rule detailing information that
a county board is required to include as part of its impact statement;
and setting forth minimum requirements for the rule”; which was
referred to the Committee on Education.

A message from the Senate, by

The Clerk of the Senate, announced the adoption by the Senate
and requested the concurrence of the House of Delegates in the
adoption of the following joint resolution, which was read by its
title and referred to the Committee on the Judiciary as follows:

Com. Sub. for S. J. R. 11 - “Proposing an amendment to the
Constitution of the State of West Virginia, amending section four,
article VII thereof, relating to preventing any individual from
serving in the office of Secretary of State, Auditor, Treasurer,
Commissioner of Agriculture, or Attorney General for more than
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three consecutive terms; numbering and designating such proposed
amendment; and providing a summarized statement of the purpose
of such proposed amendment.”

Resolutions Introduced

Delegates Young, Barach, Boggs, Diserio, Doyle, Fleischauer,
Fluharty, Garcia, Griffith, Hansen, Hornbuckle, Lovejoy, Pethtel,
Pushkin, Rowe, Skaff, Thompson, Walker, Williams and Zukoff
offered the following resolution, which was read by its title and
referred to the Committee on Health and Human Resources then
Rules:

H. R. 20 - “Condemning all forms of anti-Asian sentiment as
related to COVID-19.”

Whereas, The use of anti-Asian terminology and rhetoric
related to COVID-19, such as the “Chinese Virus”, “Wuhan
Virus”, and “Kung-flu” have perpetuated anti-Asian stigma
leading to harassment, assault, and scapegoating; and

Whereas, There has been a dramatic increase in reports of hate
crimes and incidents against those of Asian descent since the start
of the COVID-19 outbreak that has continued throughout the
pandemic; and

Whereas, According to a recent report by Stop AAPI Hate,
there are nearly 3,795 reported cases of anti-Asian discrimination
related to COVID-19 between March 19, 2020, to February 28,
2021, with reported cases in every state; and

Whereas, The persistent discrimination, violence, vandalism,
and hate crimes against Asians in the United States are placing
Asian individuals and their families, communities, and businesses
at risk; therefore, be it

Resolved by the House of Delegates:

That the West Virginia House of Delegates condemns and
denounces all forms of anti-Asian sentiment and all acts of racism,
xenophobia, intolerance, discrimination, hate crimes, and hate
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speech against Asian Americans and Asian individuals in West
Virginia and the United States; and, be it

Further Resolved, That this body asserts West Virginia’s
commitment to diversity, inclusiveness, equality, and compassion,
not only the United States but also for the people of other nations,
global alliances, and unions to ensure that all members of the Asian
community, regardless of their background, spoken language, or
religious beliefs, are treated with dignity and equity; and, be it

Further Resolved, That we encourage Asian Americans and all
West Virginians who experience hate crimes to report such
incidents to local law enforcement, the West Virginia Human
Rights Commission, and the Attorney General’s Civil Rights
Division; and, be it

Further Resolved, That copies of this resolution be transmitted
to the Governor, the West Virginia Attorney General, and the
Executive Director of the West Virginia Human Rights
Commission.

Delegates Phillips, Jennings and J. Jeffries offered the
following resolution, which was read by its title and referred to the
Committee on Technology and Infrastructure then Rules:

H. C. R. 79 - “Requesting the Division of Highways name
bridge number 47-219/00-008.84 (47A080), (39.09576, -
79.66916) locally known as Blackfork Bridge, carrying US 219
over Blackfork Cheat River in Tucker county, the ‘William Mahan
Harman and Louise Frances Harman Memorial Bridge’.”

Whereas, William “Lawyer Will” Mahan Harman was born on
September 13, 1900, at Harman, WV, and was the son of John
William and Myrtle Lillian Miley Harman. His father, John
William, practiced law in Petersburg until the death of his first
wife, Minnie Harman, on March 29, 1896. John William then
relocated his practice to Harman in 1897 and remained there until
April 1901 when he moved to Parsons; and

Whereas, William Mahan Harman, known as “Lawyer Will”,
attended school in Parsons and graduated from Parsons High
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School in June of 1918. He attended Ohio University, Cincinnati
Law School, and was graduated from the University of Southern
California School of Law in 1922. After graduation, he returned to
Parsons, and joined his father in the law practice. He seemed to be
successful from the start and was among the leading lawyers of
Tucker County. Lawyer Will continued to practice law for nearly
50 years in the county; and

Whereas, Lawyer Will married Louise Frances Poffenbarger
on July 9,1924. Louise was born May 7, 1905, the daughter of
William H. and Valeria Poffenbarger. Her mother owned and
operated the Commercial Hotel on Main Street in Parsons. Louise
graduated from Parsons High School in 1924; she was a
homemaker and a member of the First United Methodist Church of
Parsons and the River City Garden Club; and

Whereas, William Mahan Harman served as general counsel,
vice-president and president of the First National Bank of Parsons.
He was also a member of Alumnae Association of the University
of Southern California, a member the American Bar Association,
and the First United Methodist Church of Parsons; and

Whereas, Lawyer Will gained a fine reputation of winning
many difficult cases and was recognized as one of the best criminal
lawyers in the State; so much so that when someone got into serious
trouble it is reported they would say “Get Will Harman”; and

Whereas, In 1992, Louise Harman established the Louise
Harman Fund with the Tucker Community Foundation. Its purpose
is to provide funding for the upkeep of the Parsons City Cemetery,
the River City and Mill Race Parks of Parsons, and the Five Rivers
Public Library of Parsons; and

Whereas, In 2003, the William Mahan Harman Memorial Fund
was opened within the Tucker Community Foundation, funded by
the Estate of William Mahan Harman. The purpose of the Fund is
to provide perpetual funding for the Parsons City Cemetery, Mill
Race and River City Parks, Five Rivers Public Library, and the
Citizens of Parsons, and is also managed by the Tucker Community
Foundation. The Fund has since funded numerous projects,
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facilities, infrastructure, structures, renovation of structures, and
improvements for these entities and the citizens of Parsons and
Tucker County; and

Whereas, William Mahan Harman passed away August 29,
1971, and Louise Frances Harman passed away December 1, 2002.
They were both interred in the Parsons City Cemetery beside each
other; and

Whereas, It is fitting that an enduring memorial be established
to commemorate William Mahan Harman and Louise Frances
Harman and their contributions to Parsons, Tucker County, our
state and country; therefore, be it

Resolved by the Legislature of West Virginia:

That the Division of Highways is hereby requested to name
bridge number 47-219/00-008.84 (47A080), (39.09576,-79.66916)
locally known as Blackfork Bridge, carrying US 219 over
Blackfork Cheat River in Tucker county, the “William Mahan
Harman and Louise Frances Harman Memorial Bridge”; and, be it

Further Resolved, That the Division of Highways is hereby
requested to have made and be placed signs identifying the bridge
as the “William Mahan Harman and Louise Frances Harman
Memorial Bridge”; and, be it

Further Resolved, That the Clerk of the House is hereby
directed to forward a copy of this resolution to the Commissioner
of the Division of Highways.

Delegates Reynolds, Toney, J. Jeffries, Booth, Jennings,
Barnhart, Clark, L. Pack, Riley, Hanna, Conley, Ferrell,
Householder, Howell, J. Kelly, J. Pack, Rohrbach, Smith and
Storch offered the following resolution, which was read by its title
and referred to the Committee on Technology and Infrastructure
then Rules:

H. C. R. 80 - “Requesting the Division of Highways name a
portion of US Route 250, beginning at mile marker 31.35, and
ending at its intersection with WV 2, mile marker 31.63, in
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Marshall County, the ‘U. S. Marine Corps LCpl Leonard Joe
Zelaski, Jr. Memorial Road’.”

Whereas, Leonard Joe Zelaski, Jr. was born on July 18, 1948,
in Marshall County, and was the son of Leonard Joe Zelaski, Sr.
and Betty Leola Liston Zelaski; and

Whereas, Leonard Joe Zelaski, Jr. entered the U.S. Marine
Corps on December 1, 1966; he began his tour of duty in Vietnam
on May 13, 1967, where he served as a Mortarman in K Company,
3t Battalion, 1% Marines Regiment of the 1% Marine Division; and

Whereas, LCpl Leonard Joe Zelaski, Jr. was killed in a hostile
action by hostile small arms fire northeast of Dong Ha, Quang Tri
Provence, South Vietnam on March 2, 1968, during Operation
Napoleon/Saline, in which 31 other U. S. Troops also lost their
lives; and

Whereas, U. S. Marine Corps LCpl Leonard Joe Zelaski, Jr.
arrived home to West Virginia on March 13, 1968, and was interred
in Riverview Cemetery, Moundsville, West Virginia; and

Whereas, U. S. Marine Corps LCpl Leonard Joe Zelaski, Jr.
received the following commendations and awards in honor of his
service in the U.S. Marine Corps: the Purple Heart, Combat
Defense Ribbon, National Defense Service Medal, Vietnam
Campaign Medal, Vietnam Service Medal, Marine Corps
Presidential Unit Citation, Vietnam Gallantry Cross, Marine Corps
Good Conduct Medal, and the Marine Corps Expeditionary Medal;
and

Whereas, U.S. Marine Corps LCpl Leonard Joe Zelaski, Jr.’s
name is inscribed on the Vietnam War Memorial in Washington,
D. C. on Panel 42E, Line 045, in recognition of his service and his
ultimate sacrifice for our country; and

Whereas, It is fitting that an enduring memorial be established
to commemorate U.S. Marine Corps LCpl Leonard Joe Zelaski, Jr.,
honoring his life and his contributions to our state and country;
therefore, be it
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Resolved by the Legislature of West Virginia:

That the Division of Highways is hereby requested to name a
portion of US Route 250, beginning at mile marker 31.35, and
ending at its intersection with WV 2, mile marker 31.63, in
Marshall County, the “U. S. Marine Corps LCpl Leonard Joe
Zelaski, Jr. Memorial Road”; and, be it

Further Resolved, That the Division of Highways is hereby
requested to have made and be placed signs at both ends identifying
the portion of road as the “U. S. Marine Corps LCpl Leonard Joe
Zelaski, Jr. Memorial Road”; and, be it

Further Resolved, That the Clerk of the House of Delegates is
hereby directed to forward a copy of this resolution to the
Commissioner of the Division of Highways.

Special Calendar
Unfinished Business

Com. Sub. for S. C. R. 14, Creating WV Women’s Suffrage
Memorial; coming up in regular order, as unfinished business, was
reported by the Clerk and adopted.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

The following resolutions, coming up in regular order as
unfinished business, were reported by the Clerk, and in the absence
of objection, considered en masse, and adopted:

S. C. R. 6, US Navy Seaman 2" Class Wilbur ‘Webb’ Hahn
and John W. Hahn Memorial Bridge,

S. C. R. 8, Fire Chief Kenneth Junior Russell Memorial Bridge,
H. C. R. 20, Bill Withers Memorial Road,

Com. Sub. for H. C. R. 43, U. S. Army CSM Hugh H.
‘Smokey’ Stover Memorial Road,
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H. C. R. 54, Robin W. Ames Memorial Road,

H. C. R. 62, Major Samuel Wilson Rogers Jr. Memorial
Bridge,

H. C. R. 63, “Mayor George Karos Bridge”,

H. C. R. 64, Deputy Sheriff Scott D. Myers Memorial Bridge,
And,

H. C. R. 72, David Allen Drake, Sr. Memorial Bridge.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein on those requiring the same.

Third Reading

Com. Sub. for H. B. 2747, Transferring the Parole Board to
the Office of Administrative Hearings; on third reading, coming up
in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 308), and there were—yeas 73, nays 25,
absent and not voting 2, with the nays and the absent and not voting
being as follows:

Nays: Barach, Bates, Boggs, Brown, Bruce, Diserio, Doyle,
Fleischauer, Fluharty, Griffith, Hanna, Hansen, J. Jeffties,
Lovejoy, McGeehan, Pethtel, Pushkin, Rowe, Skaff, Thompson,
Walker, Wamsley, Williams, Young and Zukoff.

Absent and Not Voting: Hornbuckle and Kessinger.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2747) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.



1788 JOURNAL OF THE [March 29

Com. Sub. for H. B. 2773, Permitting DNR to issue up to 100
permits for boats greater than 10 horsepower on Upper Mud River
Lake; on third reading, coming up in regular order, was read a third
time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 309), and there were—yeas 98, nays none,
absent and not voting 2, with the absent and not voting being as
follows:

Absent and Not Voting: Hornbuckle and Kessinger.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2773) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2793, Permit out of state residents to
obtain West Virginia concealed carry permits; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 310), and there were—yeas 98, nays none,
absent and not voting 2, with the absent and not voting being as
follows:

Absent and Not Voting: Hornbuckle and Kessinger.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2793) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2890, To clarify the regulatory authority
of the Public Service Commission of West Virginia over luxury
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limousine services; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 311), and there were—yeas 75, nays 24,
absent and not voting 1, with the nays and the absent and not voting
being as follows:

Nays: Bates, Brown, Capito, Conley, Criss, Diserio, Doyle,
Fleischauer, Garcia, Hansen, D. Kelly, J. Kelly, Lovejoy, Pushkin,
Queen, Rowe, Skaff, Summers, Thompson, Toney, Walker,
Young, Zatezalo and Zukoff.

Absent and Not Voting: Hornbuckle.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2890) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2962, Relating generally to dental
practice; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 312), and there were—yeas 100, nays none,
absent and not voting none.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2962) passed.

On motion of Delegate J. Pack, the title of the bill was amended
to read as follows:

Com. Sub. for H. B. 2962 - “A Bill to amend and reenact §30-
4-8, §30-4-10, §30-4-13, §30-4-15, §30-4-16, §30-4-17, §30-4-19,
§30-4-20, §30-4-22, §30-4-23, and §30-4-24 of the Code of West
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Virginia, 1931, as amended, all relating to the practice of dentistry;
updating the requirements for a license to practice dentistry;
updating the requirements for a license to practice as a dental
hygienist; requiring a board authorization be present in the place of
practice; making technical corrections to special volunteer dentists;
requiring payment for certain examinations; permitting the
formation of a professional limited liability companies; updating
the complaint process; updating the criteria used when considering
disciplinary action; updating the types of disciplinary sanctions;
requiring providing criminal penalties; clarifying that a student
enrolled in an accredited dental program may, under the
supervision of a licensed dentist or dental hygienist perform certain
tasks under certain conditions without necessitating a license; and
making technical changes.”

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 3002, Update road abandonment process;
on third reading, coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 313), and there were—yeas 100, nays none,
absent and not voting none.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
3002) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 3300, Relating to reducing personal income tax rates
generally; on third reading, coming up in regular order, with
amendments pending, was reported by the Clerk.

On motion of Delegate Householder, the bill was amended on
page three, section four-g, following line seventy-six, by inserting
a new subdivision to read as follows:
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“(6) For tax years beginning January 1, 2022, and each year
thereafter, the marriage penalty is abolished. The Tax
Commissioner shall by emergency rule and proposed legislative
rule provide for the elimination of the marriage penalty under this
article effective January 1, 2022, to the end that persons married to
each other shall pay no more taxes each year under this article than
the least amount of taxes that may be imposed upon their incomes
regardless of whether they file jointly or separately.”

On page four, section thirty-three, line ten, following the words
“on and after”, by striking out the words “January 1, 2022 and the
comma, and inserting in lieu thereof the words “July 1, 2022”,
followed by a comma.

On page four, section thirty-three, line seventeen, following the
words “on and after”, by striking out the words “January 1, 2021
and the comma, and inserting in lieu thereof the words “July 1,
2022, followed by a comma.

On page five, section thirty-three, line twenty-nine, following
the words “on and after”, by striking out the words “January 1,
2021” and the comma, and inserting in lieu thereof the words “July
1, 20227, followed by a comma.

On page five, section thirty-three, beginning on line thirty-six,
following the words “on and after”, by striking out the words “July
1, 2021 and the period, and inserting in lieu thereof the words

13

uly 1, 20227, followed by a period.

On page five, section thirty-three, line forty-one, following the
words “on and after”, by striking out the words “January 1, 2021
and the period, and inserting in lieu thereof the words “July 1,
20227, followed by a period.

On page five, section thirty-three, line forty-five, following the
words “on and after”, by striking out the words “January 1, 2021
and the period, and inserting in lieu thereof the words “July 1,
20227, followed by a period.

On page five, section thirty-three, line forty-eight, following
the word “thereof” and the comma, by inserting the words “on and
after July 1, 2022”, followed by a comma.
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On page six, section thirty-three, beginning on line fifty-nine,
following the words “to the contrary” and the comma, by striking
out the words “beginning in January of 2022 and the comma, and
inserting in lieu thereof the words “in the fiscal year beginning July
1, 2022, and each fiscal year thereafter”, followed by a comma.

On page six, section thirty-three, beginning on line sixty-eight,
following the words “to the contrary” and the comma, by striking
out the words “beginning in January of 2022 and the comma, and
inserting in lieu thereof the words “in the fiscal year beginning July
1, 2022, and each fiscal year thereafter”, followed by a comma.

On page six, section thirty-three, beginning on line seventy-
seven, following the words “to the contrary” and the comma, by
striking out the words “beginning in January of 2022” and the
comma, and inserting in lieu thereof the words “in the fiscal year
beginning July 1, 2022, and each fiscal year thereafter”, followed
by a comma.

On page seven, section thirty-three, beginning on line eighty-
six, following the words “to the contrary” and the comma, by
striking out the words “beginning in January of 2022 and the
comma, and inserting in lieu thereof the words “in the fiscal year
beginning July 1, 2022, and each fiscal year thereafter”, followed
by a comma.

On page seven, section thirty-three, beginning on line ninety-
five, following the words “to the contrary” and the comma, by
striking out the words “beginning in January of 2022 and the
comma, and inserting in lieu thereof the words “in the fiscal year
beginning July 1, 2022, and each fiscal year thereafter”, followed
by a comma.

On page seven, section thirty-three, beginning on line one
hundred four, following the words “to the contrary” and the
comma, by striking out the words “beginning in January of 2022”
and the comma, and inserting in lieu thereof the words “in the fiscal
year beginning July 1, 2022, and cach fiscal year thereafter”,
followed by a comma.
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On page eight, section thirty-three, beginning on line one
hundred thirteen, following the words “to the contrary” and the
comma, by striking out the words “beginning in January of 2022”
and the comma, and inserting in lieu thereof the words “in the fiscal
year beginning July 1, 2022, and each fiscal year thereafter”,
followed by a comma.

And,

On page eight, section thirty-three, beginning on line one
hundred twenty-five, following the words “to the contrary” and the
comma, by striking out the words “beginning in January of 2022”
and the comma, and inserting in lieu thereof the words “in the fiscal
year beginning July 1, 2022, and cach fiscal year thereafter”,
followed by a comma.

Delegate Bates moved to amend the bill on page 5, section 33,
line 53, by striking out the word “and” and inserting in lieu thereof
the following:

“(8) The net amount of the state’s share of gross revenues
received in the future for any tax collected from sales of non-
medical cannabis to adults, upon enactment by the Legislature of
state law providing for the legalization and taxation of sales of non-
medical cannabis to adults; and”

And,
Renumbering existing subsection (8) accordingly.

On the adoption of the amendment, the yeas and nays were
demanded which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll
No. 314), and there were—yeas 29, nays 71, absent and not voting
none, with the yeas being as follows:

Yeas: Barach, Bates, Bridges, Brown, Bruce, Dean, Diserio,
Doyle, Evans, Fleischauer, Fluharty, Garcia, Griffith, Hansen,
Higginbotham, Hornbuckle, Lovejoy, Martin, McGeehan, Nestor,



1794 JOURNAL OF THE [March 29

Pushkin, Rowe, Skaff, Thompson, Walker, Wamsley, Williams,
Young and Zukoff.

So, a majority of the members present not having voted in the
affirmative, the amendment was rejected.

There being two strike and insert amendments, the Speaker
explained to the members that the sponsors would be allowed to
explain their amendments but the adoption of one would preclude
the consideration of the other.

Delegates Doyle, Boggs, Williams and Hornbuckle offered an
amendment for which Delegate Doyle was recognized to explain,
as follows:

On page 1, following the enacting clause, by striking out the
remainder of the bill and inserting in lieu thereof, the following:

“8§11-21-4g. A tax cut that helps working families.

(a) Tax reduction on individuals (except married individuals
filing separate returns) filing joint returns, heads of households,

estates, and trusts — For the calendar year of 2022, individuals
filing joint returns, heads of households, and estates and trusts
income tax shall be reduced by $300 for the taxable year from the
tax rate as provided for pursuant to §11-21-4e of this code, and any
taxpayers that owe less than $300 in tax, the tax will be zero for
that tax year and any remaining tax credit carried over to the
following tax year.

(b) Tax reduction for married individuals filing separate
returns.- For the Calendar year of 2022, for a husband and wife
filing separate returns under this article, state income tax shall be
reduced by $150 for the taxable year from the tax rate as provided
for pursuant to §11-21-4e of this code, and for any taxpayer that
owes less than $150 in tax, the tax will be zero for that tax year and
any remaining tax credit carried over to the following tax year.”

Delegate Bates offered an amendment for which the Delegate
was recognized to explain, as follows:
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On page 1, following the enacting clause, by striking out the
remainder of the bill and inserting in lieu thereof, the following:

“§11-21-4e. Rate of tax — Taxable years beginning on or after
January 1, 1987; taxable years after December 31, 2022.

(a) Rate of tax on individuals (except married individuals filing
separate returns), individuals filing joint returns, heads of
households, estates and trusts. — The tax imposed by seetion-three
of thisartiele §11-21-3 of this code on the West Virginia taxable
income of every individual (except married individuals filing
separate returns); every individual who is a head of a household in
the determination of his or her federal income tax for the taxable
year; every husband and wife who file a joint return under this
article; every individual who is entitled to file his or her federal
income tax return for the taxable year as a surviving spouse; and
every estate and trust shall be determined in accordance with the
following table:

If the West Virginia

taxable income is: The tax is:

Not over $10,000 3% of the taxable income

Over $10,000 but not $300.00 plus 4% of excess
over $25,000 over $10,000

Over $25,000 but not $900.00 plus 4.5% of excess
over $40,000 over $25,000

Over $40,000 but not $1,575.00 plus 6% of excess
over $60,000 over $40,000

Over $60,000 $2,775.00 plus 6.5% of excess

over $60,000
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(b) Rate of tax on married individuals filing separate returns.
— In the case of husband and wife filing separate returns under this
article for the taxable year, the tax imposed by seetion-three-of-this
article §11-21-3 of this code on the West Virginia taxable income
of each spouse shall be determined in accordance with the
following table:

If the West Virginia

taxable income is: The tax is:

Not over $5,000 3% of the taxable income

Over $5,000 but not $150.00 plus 4% of excess
over $12,500 over $5,000

Over $12,500 but not $450.00 plus 4.5% of
over $20,000 excess over $12,500

Over $20,000 but not $787.50 plus 6% of excess
over $30,000 over $20,000

Over $30,000 $1,387.50 plus 6.5% of

excess over $30,000

(c) Applicability of this section. — The provisions of this
section, as amended by this act, shall be applicable in determining
the rate of tax imposed by this article for all taxable years beginning
after December 31, 1986, and shall be in lieu of the rates of tax
specified in seetionfour-d-of-this—artiele §11-21-4d of this code.
The provisions of this section, as amended by this act in 2021, and
of §11B-2-33 of this code shall be applicable in determining the
rate of tax imposed by this article for all taxable years beginning
after December 31, 2022, and shall be in lieu of the rates of tax
specified in this section upon the occurrence of the events specified
in §11B-2-33 of this code.
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CHAPTER 11B. DEPARTMENT OF REVENUE.
ARTICLE 2. STATE BUDGET OFFICE.

§11B-2-33. Personal income tax reduction fund.

(a) The personal income tax reduction fund is hereby
established. The personal income tax reduction fund shall be
funded continuously and on a revolving basis in accordance with
this section, with all interest or other earnings on the moneys
therein credited to the fund. The personal income tax reduction
fund shall be funded as provided by this section, by other
provisions of this code, and by any appropriation made to the fund
by the Legislature. Moneys in the personal income tax reduction
fund may be expended solely for the purposes set forth in this
section.

(b) Notwithstanding any other provision of this code to the
contrary, moneys to be deposited in the personal income tax
reduction fund include:

(1) Not more than $3 million annually of the net amount of all
West Virginia state sales and use tax collections on all sales made
on and after January 1, 2022, in which the internet was used to
order, ship, or buy a product, on-line, but only where the sale was
made by an out of state vendor that registered with the State Tax
Division for the first time on or after January 1, 2022, to collect and
remit state sales and use taxes to the state. The State Tax
Commissioner shall deposit the amounts as required by this section
into the fund;

(2) The net amount of the state’s share of the gross sales
received by the State Lottery Commission that are derived from
lottery games authorized under §29-22-1 et seq. of this code on and
after January 1, 2021, that utilize an electronic computer and a
video screen to operate a lottery game and communicate the results
thereof, such as the games of “Travel” or “Keno”, and which do
not utilize an interactive electronic terminal device allowing input
by an individual player, that are made available by the State Lottery
Commission in locations other than: (A) Private clubs licensed in
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accordance with the provisions of §60-7-1 et seq. of this code; (B)
retail licensees licensed in accordance with the provisions of §60-
3A-1 et seq. of this code; or (C) in the facilities of class A licensees
which are licensed in accordance with the provisions of §11-16-9
of this code, in which facility at least 75 percent of the
nonintoxicating beer sold by the class A licensee in the preceding
year was sold for consumption on the premises. The State Lottery
Commission shall deposit the amounts as required by this section
into the fund;

(3) The net amount of the state’s share of gross terminal income
received by the State Lottery Commission that are derived from
lottery games that are derived from limited video lottery operations
authorized under §29-22B-1 et seq. of this code on and after
January 1, 2021, that are operated at a retail location by a licensed
operator authorized by the State Lottery Commission to operate
limited video lottery terminals as a limited video lottery retailer.
The State Lottery Commission shall deposit the amounts as
required by this section into the fund;

(4) The net amount of the state’s share of gross revenues
received by the State Lottery Commission that are derived from
racetrack video lottery terminals at a secondary location of a
licensed racetrack authorized under §29-22A-1 et seq. of this code
on and after January 1, 2021. The State Lottery Commission shall
deposit the amounts as required by this section into the fund;

(5) The net amount of the state’s share of gross revenues
received by the State Lottery Commission that are derived from
racetrack table games at a secondary location of a licensed
racetrack authorized under §29-22C-1 et seq. of this code on and
after January 1, 2021. The State Lottery Commission shall deposit
the amounts as required by this section into the fund;

(6) The net amount of the state’s share of gross revenues
received by the State Lottery Commission that are derived from
sports wagering at a secondary location of a licensed racetrack
authorized under §29-22D-1 et seq. of this code on and after
January 1, 2021. The State Lottery Commission shall deposit the
amounts as required by this section into the fund;
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(7) _The net amount of the state’s share of gross revenues
received by the State Lottery Commission that are derived from
interactive gaming at a primary or secondary location of a licensed
racetrack authorized under §29-22E-1 ef seq. of this code on and
after January 1, 2021. The State Lottery Commission shall deposit
the amounts as required by this section into the fund;

(8) After depositing the amounts into the Revenue Shortfall
Reserve Fund as required under §11B-2-20 of this code, 25 percent
of all surplus revenues described in that section; and

(9) All other amounts directed to be deposited into the fund by
any provision of this code or appropriation.

(c)(1) If at the end of any fiscal year the personal income tax
reduction fund is funded at an amount equal to or exceeding 2.5
times the total net reduction in personal income tax revenue
collections that would have been received in that fiscal year if the
income tax rates for that fiscal year had been reduced by 0.25
percent, the Secretary of Revenue shall certify the same to the State
Tax Commissioner on or before the next ensuing July 31.

(2) Upon the certification, for all taxable years beginning on or
after the next ensuing January 1, the tax imposed by §11-21-3 of
this code shall, in lieu of the provisions of §11-21-4e of this code,
be imposed in accordance with the following as if fully set forth
therein: The Tax Commissioner shall publish by administrative
notice the provisions set forth in §11-21-4e of this code after
reducing each percentage by 0.25 percent, which published
provisions shall for all taxable years beginning on or after the next
ensuing January 1. be the tax imposed by §11-21-3 of this code in
lieu of the provisions of §11-21-4e of this code.

(3) Upon the certification, on the next ensuing July 1, the
Secretary of Revenue shall transfer the sum of the multiplication
described in subdivision (1) of this subsection from the personal
income tax reduction fund to the General Revenue Fund of the
state.
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(d)(1) After the occurrence of the events described in
subdivision (1), subsection (c) of this section, if at the end of any
fiscal year the personal income tax reduction fund is funded at an
amount equal to or exceeding two and one half times the total net
reduction in personal income tax revenue collections that would
have been received in that fiscal year if the income tax rates for that
fiscal year had been reduced by 0.25 percent, less the amount
required to be transferred by subdivision (3), subsection (¢) of this
section, if required, the Secretary of Revenue shall certify the same
to the State Tax Commissioner on or before the next ensuing July
31.

(2) Upon the certification, for all taxable years beginning on or
after the next ensuing January 1, the tax imposed by §11-21-3 of
this code shall, in lieu of the provisions of §11-21-4e of this code,
be imposed in accordance with the following as if fully set forth
therein: The Tax Commissioner shall publish by administrative
notice the provisions set forth in §11-21-4e of this code after
reducing each percentage by an additional 0.25 percent to the same
effect of reducing those percentages as provided by subdivision (2),
subsection (c¢) of this section, which published provisions shall for
all taxable years beginning on or after the next ensuing January 1,
be the tax imposed by §11-21-3 of this code in lieu of the provisions
of §11-21-4¢ of this code.

(3) Upon the certification, on the next ensuing July 1, the
Secretary of Revenue shall transfer the sum of the multiplication
described in subdivision (1) of this subsection from the personal
income tax reduction fund to the General Revenue Fund of the
state.

(e) The moneys in the personal income tax reduction fund shall
be made available to the West Virginia Board of Treasury
Investments for management and investment of the moneys in
accordance with the provisions of §12-6C-1 et seq. of this code and
to the West Virginia Investment Management Board for
management and investment of the moneys in accordance with the
provisions of §12-6-1 et seq. of this code in such amounts as may
be directed in the discretion of the Secretary of Revenue. Any
balance of the personal income tax reduction fund, including
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accrued interest and other return earned thereon at the end of any
fiscal year, shall not revert to the General Fund but shall remain in
the personal income tax reduction fund for the purposes set forth in
this section.”

During debate on the amendments, Delegate Bates asked and
obtained unanimous consent that his strike and insert amendment
be withdrawn.

On the adoption of the amendment offered by Delegates Doyle,
Boggs, Williams and Hornbuckle, the yeas and nays were
demanded, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll
No. 315), and there were—yeas 23, nays 77, absent and not voting
none, with the yeas being as follows:

Yeas: Barach, Bates, Boggs, Brown, Diserio, Doyle, Evans,
Fleischauer, Fluharty, Garcia, Griffith, Hansen, Hornbuckle,
Lovejoy, Pethtel, Pushkin, Rowe, Skaff, Thompson, Walker,
Williams, Young and Zukoff.

So, a majority of the members present not having voted in the
affirmative, the amendment was rejected.

Having been engrossed, the bill was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 316), and there were—yeas 77, nays 23,
absent and not voting none, with the nays being as follows:

Nays: Barach, Boggs, Brown, Conley, Diserio, Doyle,
Fleischauer, Fluharty, Garcia, Griffith, Hansen, Hornbuckle,
Lovejoy, Miller, Pethtel, Pushkin, Rowe, Skaff, Thompson,
Walker, Williams, Young and Zukoff.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (H. B. 3300) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.
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H. B. 3303, Relating to clarifying the process of filling
vacancies on ballots; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 317), and there were—yeas 98, nays none,
absent and not voting 2, with the absent and not voting being as
follows:

Absent and Not Voting: Linville and Williams.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (H. B. 3303) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Second Reading

Com. Sub. for S. B. 275, Relating generally to WV Appellate
Reorganization Act of 2021; on second reading, coming up in
regular order, was read a second time.

An amendment recommended by the Committee on Finance,
was reported by the Clerk, on page five, following the enacting
clause, by striking out the remainder of the bill and inserting in lieu
thereof the following:

“CHAPTER 3. ELECTIONS.
ARTICLE 1. GENERAL PROVISIONS AND DEFINITIONS.
§3-1-16. Election of state officers.

(a) At the general election to be held in 1968, and every fourth
year thereafter, there shall be elected a Governor, Secretary of
State, Treasurer, Auditor, Attorney General and Commissioner of
Agriculture. At the general election in 1968, and every second year
thereafter, there shall be elected a member of the State Senate for
each senatorial district, and a member or members of the House of
Delegates of the state from each county or each delegate district.
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(b) At the time of the primary election to be held in the year
2016, and every twelfth year thereafter, there shall be elected one
justice of the Supreme Court of Appeals, and at the time of the
primary election to be held in 2020, and every twelfth year
thereafter, two justices of the Supreme Court of Appeals and at the
time of the primary election to be held in 2024, and every twelfth
year thereafter, two justices of the Supreme Court of Appeals.
Effective with the primary election held in the year 2016, the
election of justices of the Supreme Court of Appeals shall be on a
nonpartisan basis and by division as set forth more fully in article
five of this chapter.

(c) At the time of the primary election to be held in the year
2024, and every tenth year thereafter, there shall be elected one
judge to a seat of the Intermediate Court of Appeals; at the time of
the primary election to be held in 2026, and every tenth year
thereafter, one judge to a seat of the Intermediate Court of Appeals;
and at the time of the primary election to be held in 2028, and every
tenth year thereafter, one judge to a seat of the Intermediate Court
of Appeals. Effective with the primary election held in the year
2024, the election of Judges of the Intermediate Court of Appeals
shall be on a nonpartisan basis and by division as set forth more
fully in §3-5-1 et seq. of this code.

ARTICLE 4A. ELECTRONIC VOTING SYSTEMS.

§3-4A-11a. Ballots tabulated electronically; arrangement,
quantity to be printed, ballot stub numbers.

(a) The board of ballot commissioners in counties using ballots
upon which votes may be recorded by means of marking with
electronically sensible ink or pencil and which marks are tabulated
electronically shall cause the ballots to be printed or displayed upon
the screens of the electronic voting system for use in elections.

(b) (1) For the primary election, the heading of the ballot, the
type faces, the names and arrangement of offices and the printing
of names and arrangement of candidates within each office are to
conform as nearly as possible to §3-5-13 and §3-5-13a of this code.
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(2) For the general election, the heading of the ballot, the type
faces, the names and arrangement of offices and the printing of
names and the arrangement of candidates within each office are to
conform as nearly as possible to §3-6-2 of this code.

(3) Effective with the primary election held in 2016 and
thereafter, the following nonpartisan elections are to be separated
from the partisan ballot and separately headed in display type with
a title clearly identifying the purpose of the election and
constituting a separate ballot wherever a separate ballot is required
under this chapter:

(A) Nonpartisan elections for judicial offices, by division, of:
(1) Justice of the Supreme Court of Appeals;

(i1) Judge of the Intermediate Court of Appeals:

@B (iii) Judge of the circuit court;

@) (iv) Family court judge; and

v (v) Magistrate;

(B) Nonpartisan elections for Board of Education; and
(C) Any question to be voted upon.

(4) Beginning in the primary election to be held in the year
2020 and in each election thereafter, the nonpartisan judicial
elections described in subparagraphs (i) through (iv), paragraph
(A), subdivision (3), of this subsection shall appear immediately
after the state ticket and shall immediately precede the county
ticket, in the same manner prescribed in §3-5-13a of this code.

(5) Both the face and the reverse side of the ballot may contain
the names of candidates only if means to ensure the secrecy of the
ballot are provided and lines for the signatures of the poll clerks on
the ballot are printed on a portion of the ballot which is deposited
in the ballot box and upon which marks do not interfere with the
proper tabulation of the votes.
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(6) The arrangement of candidates within each office is to be
determined in the same manner as for other electronic voting
systems, as prescribed in this chapter. On the general election ballot
for all offices, and on the primary election ballot only for those
offices to be filled by election, except delegate to national
convention, lines for entering write-in votes are to be provided
below the names of candidates for each office, and the number of
lines provided for any office shall equal the number of persons to
be elected, or three, whichever is fewer. The words “WRITE-IN,
IF ANY’ are to be printed, where applicable, directly under each
line for write-ins. The lines are to be opposite a position to mark
the vote.

(c) Except for electronic voting systems that utilize screens
upon which votes may be recorded by means of a stylus or by
means of touch, the primary election ballots are to be printed in the
color of ink specified by the Secretary of State for the various
political parties, and the general election ballot is to be printed in
black ink. For electronic voting systems that utilize screens upon
which votes may be recorded by means of a stylus or by means of
touch, the primary ballots and the general election ballot are to be
printed in black ink. All ballots are to be printed, where applicable,
on white paper suitable for automatic tabulation and are to contain
a perforated stub at the top or bottom of the ballot, which is to be
numbered sequentially in the same manner as provided in §3-5-13
of this code, or are to be displayed on the screens of the electronic
voting system upon which votes are recorded by means of a stylus
or touch. The number of ballots printed and the packaging of
ballots for the precincts are to conform to the requirements for
paper ballots provided in this chapter.

(d) In addition to the official ballots, the ballot commissioners
shall provide all other materials and equipment necessary to the
proper conduct of the election.

ARTICLE 5. PRIMARY ELECTIONS AND NOMINATING
PROCEDURES.

§3-5-6e. Election of Judges of the Intermediate Court of
Appeals.

(a) An election for the purpose of electing a Judge or Judges of
the Intermediate Court of Appeals shall be held on the same date
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as the primary election, as provided by law, upon a nonpartisan
ballot by division printed for this purpose.

(b) In case of a tie vote under this section, §3-6-12 of this code
controls in breaking the tie vote.

§3-5-7. Filing certificates of announcements of candidacies;
requirements; withdrawal of candidates when section
applicable.

(a) Any person who is eligible and seeks to hold an office or
political party position to be filled by election in any primary or
general election held under the provisions of this chapter shall file
a certificate of announcement declaring his or her candidacy for the
nomination or election to the office.

(b) The certificate of announcement shall be filed as follows:

(1) Candidates for the House of Delegates, the State Senate,
circuit judge, family court judge, and any other office or political
position to be filled by the voters of more than one county shall file
a certificate of announcement with the Secretary of State.

(2) Candidates for an office or political position to be filled by
the voters of a single county or a subdivision of a county, except
for candidates for the House of Delegates, State Senate, circuit
judge or family court judge, shall file a certificate of announcement
with the clerk of the county commission.

(3) Candidates for an office to be filled by the voters of a
municipality shall file a certificate of announcement with the
recorder or city clerk.

(c) The certificate of announcement shall be filed with the
proper officer not earlier than the second Monday in January before
the primary election day and not later than the last Saturday in
January before the primary election day and must be received
before midnight, eastern standard time, of that day or, if mailed,
shall be postmarked by the United States Postal Service before that
hour. This includes the offices of Justice of the Supreme Court of
Appeals, Judge of the Intermediate Court of Appeals, circuit court
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judge, family court judge and magistrate, which are to be filled on
a nonpartisan and division basis at the primary election: Provided,
That on the final day of a political filing period, the office of the
Secretary of State shall be open from 9:00 a.m. until 11:59 p.m.
The offices of the County Clerk in all counties of the state shall be
open on that final day of a political filing period from 9:00 a.m.
until 12:00 p.m.

(d) The certificate of announcement shall be on a form
prescribed by the Secretary of State on which the candidate shall
make a sworn statement before a notary public or other officer
authorized to administer oaths, containing the following
information:

(1) The date of the election in which the candidate seeks to
appear on the ballot;

(2) The name of the office sought; the district, if any; and the
division, if any;

(3) The legal name of the candidate and the exact name the
candidate desires to appear on the ballot, subject to limitations
prescribed in §3-5-13 of this code;

(4) The county of residence and a statement that the candidate
is a legally qualified voter of that county; and the magisterial
district of residence for candidates elected from magisterial
districts or under magisterial district limitations;

(5) The specific address designating the location at which the
candidate resides at the time of filing, including number and street
or rural route and box number and city, state, and zip code;

(6) For partisan elections, the name of the candidate’s political
party and a statement that the candidate: (A) Is a member of and
affiliated with that political party as evidenced by the candidate’s
current registration as a voter affiliated with that party; and (B) has
not been registered as a voter affiliated with any other political
party for a period of sixty days before the date of filing the
announcement;
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(7) For candidates for delegate to national convention, the
name of the presidential candidate to be listed on the ballot as the
preference of the candidate on the first convention ballot; or a
statement that the candidate prefers to remain “uncommitted”;

(8) A statement that the person filing the certificate of
announcement is a candidate for the office in good faith;

(9) The words ‘subscribed and sworn to before me this
day of , 20 > and a space for the signature of
the officer giving the oath.

(e) The Secretary of State or the board of ballot commissioners,
as the case may be, may refuse to certify the candidacy or may
remove the certification of the candidacy upon receipt of a certified
copy of the voter’s registration record of the candidate showing that
the candidate was registered as a voter in a party other than the one
named in the certificate of announcement during the sixty days
immediately preceding the filing of the certificate: Provided, That
unless a signed formal complaint of violation of this section and
the certified copy of the voter’s registration record of the candidate
are filed with the officer receiving that candidate’s certificate of
announcement no later than ten days following the close of the
filing period, the candidate may not be refused certification for this
reason.

(f) The certificate of announcement shall be subscribed and
sworn to by the candidate before some officer qualified to
administer oaths, who shall certify the same. Any person who
knowingly provides false information on the certificate is guilty of
false swearing and shall be punished in accordance with §3-9-3 of
this code.

(g) Any candidate for delegate to a national convention may
change his or her statement of presidential preference by notifying
the Secretary of State by letter received by the Secretary of State
no later than the third Tuesday following the close of candidate
filing. When the rules of the political party allow each presidential
candidate to approve or reject candidates for delegate to convention
who may appear on the ballot as committed to that presidential



2021] HOUSE OF DELEGATES 1809

candidate, the presidential candidate or the candidate’s committee
on his or her behalf may file a list of approved or rejected
candidates for delegate and the Secretary of State shall list as
“uncommitted” any candidate for delegate who is disapproved by
the presidential candidate.

(h) A person may not be a candidate for more than one office
or office division at any election: Provided, That a candidate for an
office may also be a candidate for President of the United States,
for membership on political party executive committees or for
delegate to a political party national convention: Provided,
however, That an unsuccessful candidate for a nonpartisan office
in an election held concurrently with the primary election may be
appointed under the provisions of section nineteen of this article to
fill a vacancy on the general ballot.

(i) A candidate who files a certificate of announcement for
more than one office or division and does not withdraw, as
provided by §3-5-11 of this code, from all but one office prior to
the close of the filing period may not be certified by the Secretary
of State or placed on the ballot for any office by the board of ballot
commissioners.

§3-5-13. Form and contents of ballots.

The following provisions apply to the form and contents of
election ballots:

(1) The face of every primary election ballot shall conform as
nearly as practicable to that used at the general election.

(2) The heading of every ballot is to be printed in display type.
The heading is to contain a ballot title, the name of the county, the
state, the words ‘Primary Election’ and the month, day and year of
the election. The ballot title of the political party ballots is to
contain the words “Official Ballot of the (Name) Party’ and the
official symbol of the political party may be included in the
heading.

(A) The ballot title of any separate paper ballot or portion of
any electronic or voting machine ballot for all judicial officers shall
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commence with the words “Nonpartisan Ballot of Election of
Judicial Officers’ and each such office shall be listed in the
following order:

(1) The ballot title of any separate paper ballot or portion of any
electronic or voting machine ballot for all justices of the Supreme
Court of Appeals shall contain the words ‘Nonpartisan Ballot of
Election of Justice(s) of the Supreme Court of Appeals of West
Virginia’. The names of the candidates for the Supreme Court of
Appeals shall be printed by division without references to political
party affiliation or registration.

(i1) The ballot title of any separate paper ballot or portion of
any electronic or voting machine ballot for all judges of the
Intermediate  Court of Appeals shall contain the words
‘Nonpartisan Ballot of Election of Judge(s) of the Intermediate
Court of Appeals’. The names of the candidates for the
Intermediate Court of Appeals shall be printed by division without
references to political party affiliation or registration.

(iii) The ballot title of any separate paper ballot or portion of
any electronic or voting machine ballot for all circuit court judges
in the respective circuits shall contain the words ‘Nonpartisan
Ballot of Election of Circuit Court Judge(s)’. The names of the
candidates for the respective circuit court judge office shall be
printed by division without references to political party affiliation
or registration.

@i (iv) The ballot title of any separate paper ballot or portion
of any electronic or voting machine ballot for all family court
judges in the respective circuits shall contain the words
“Nonpartisan Ballot of Election of Family Court Judge(s)’. The
names of the candidates for the respective family court judge office
shall be printed by division without references to political party
affiliation or registration.

&) (v) The ballot title of any separate paper ballot or portion
of any electronic or voting machine ballot for all magistrates in the
respective circuits shall contain the words “Nonpartisan Ballot of
Election of Magistrate(s)’. The names of the candidates for the



2021] HOUSE OF DELEGATES 1811

respective magistrate office shall be printed by division without
references to political party affiliation or registration.

(B) The ballot title of any separate paper ballot or portion of
any electronic or voting machine ballot for the Board of Education
is to contain the words “Nonpartisan Ballot of Election of Members
of the County Board of Education’. The districts
for which fewer than two candidates may be elected and the
number of available seats are to be specified and the names of the
candidates are to be printed without reference to political party
affiliation and without designation as to a particular term of office.

(C) Any other ballot or portion of a ballot on a question is to
have a heading which clearly states the purpose of the election
according to the statutory requirements for that question.

(3) (A) For paper ballots, the heading of the ballot is to be
separated from the rest of the ballot by heavy lines and the offices
shall be arranged in columns with the following headings, from left
to right across the ballot: “National Ticket’, ‘State Ticket’,
‘Nonpartisan Judicial Ballot’, ‘County Ticket’, ‘Nonpartisan
Ballot’ in a nonpresidential election year, ‘District Ticket’ or, in a
presidential election year, ‘National Convention’. The columns are
to be separated by heavy lines. Within the columns, the offices are
to be arranged in the order prescribed in §3-5-13a of this code.

(B) For voting machines, electronic voting devices and any
ballot tabulated by electronic means, the offices are to appear in the
same sequence as prescribed in §3-5-13a of this code and under the
same headings as prescribed in paragraph (A) of this subdivision.
The number of pages, columns or rows, where applicable, may be
modified to meet the limitations of ballot size and composition
requirements subject to approval by the Secretary of State.

(C) The title of each office is to be separated from preceding
offices or candidates by a line and is to be printed in bold type no
smaller than eight point. Below the office is to be printed the
number of the district, if any, the number of the division, if any,
and the words ‘Vote for > with the number to be

b

nominated or elected or ‘Vote For Not More Than in
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multicandidate elections. For offices in which there are limitations
relating to the number of candidates which may be nominated,
elected or appointed to or hold office at one time from a political
subdivision within the district or county in which they are elected,
there is to be a clear explanation of the limitation, as prescribed by
the Secretary of State, printed in bold type immediately preceding
the names of the candidates for those offices on the ballot in every
voting system. For counties in which the number of county
commissioners exceeds three and the total number of members of
the county commission is equal to the number of magisterial
districts within the county, the office of county commission is to
be listed separately for each district to be filled with the name of
the magisterial district and the words ‘Vote for One’ printed below
the name of the office: Provided, That the office title and
applicable instructions may span the width of the ballot so as it is
centered among the respective columns.

(D) The location for indicating the voter’s choices on the ballot
is to be clearly shown. For paper ballots, other than those tabulated
electronically, the official primary ballot is to contain a square
formed in dark lines at the left of each name on the ballot, arranged
in a perpendicular column of squares before each column of names.

(4) (A) The name of every candidate certified by the Secretary
of State or the board of ballot commissioners is to be printed in
capital letters in no smaller than eight point type on the ballot for
the appropriate precincts. Subject to the rules promulgated by the
Secretary of State, the name of each candidate is to appear in the
form set out by the candidate on the certificate of announcement,
but in no case may the name misrepresent the identity of the
candidate nor may the name include any title, position, rank, degree
or nickname implying or inferring any status as a member of a class
or group or affiliation with any system of belief.

(B) The city of residence of every candidate, the state of
residence of every candidate residing outside the state, the county
of residence of every candidate for an office on the ballot in more
than one county and the magisterial district of residence of every
candidate for an office subject to magisterial district limitations are
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to be printed in lower case letters beneath the names of the
candidates.

(C) The arrangement of names within each office must be
determined as prescribed in §3-5-13a of this code.

(D) If the number of candidates for an office exceeds the space
available on a column or ballot page and requires that candidates
for a single office be separated, to the extent possible, the number
of candidates for the office on separate columns or pages are to be
nearly equal and clear instructions given the voter that the
candidates for the office are continued on the following column or

page.

(5) When an insufficient number of candidates has filed for a
party to make the number of nominations allowed for the office or
for the voters to elect sufficient members to the Board of Education
or to executive committees, the vacant positions on the ballot shall
be filled with the words ‘No Candidate Filed’: Provided, That in
paper ballot systems which allow for write-ins to be made directly
on the ballot, a blank line shall be placed in any vacant position in
the office of Board of Education or for election to any party
executive committee. A line shall separate each candidate from
every other candidate for the same office. Notwithstanding any
other provision of this code, if there are multiple vacant positions
on a ballot for one office, the multiple vacant positions which
would otherwise be filled with the words ‘No Candidate Filed’ may
be replaced with a brief detailed description, approved by the
Secretary of State, indicating that there are no candidates listed for
the vacant positions.

(6) In presidential election years, the words ‘For election in
accordance with the plan adopted by the party and filed with the
Secretary of State’ is to be printed following the names of all
candidates for delegate to national convention.

(7) All paper ballots are to be printed in black ink on paper
sufficiently thick so that the printing or marking cannot be
discernible from the back: Provided, That no paper ballot voted
pursuant to the provisions of 42 U. S. C. §1973, et seq., the
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Uniformed and Overseas Citizens Absentee Voting Act of 1986, or
federal write-in absentee ballot may be rejected due to paper type,
envelope type, or notarization requirement. Ballot cards and paper
for printing ballots using electronically sensible ink are to meet
minimum requirements of the tabulating systems and are to
conform in size and weight to ensure ease in tabulation.

(8) Ballots are to contain perforated tabs at the top of the ballots
and are to be printed with unique sequential numbers from one to
the highest number representing the total number of ballots printed.
On paper ballots, the ballot is to be bordered by a solid line at least
one sixteenth of an inch wide and the ballot is to be trimmed to
within one-half inch of that border.

(9) On the back of every official ballot or ballot card the words
‘Official Ballot” with the name of the county and the date of the
election are to be printed. Beneath the date of the election there are
to be two blank lines followed by the words ‘Poll Clerks’.

(10) The face of sample paper ballots and sample ballot labels
are to be like other official ballots or ballot labels except that the
word ‘sample’ is to be prominently printed across the front of the
ballot in a manner that ensures the names of candidates are not
obscured and the word ‘sample’ may be printed in red ink. No
printing may be placed on the back of the sample.

ARTICLE 10. FILLING VACANCIES.

§3-10-3. Vacancies in offices of state officials, justices, judges,
and magistrates.

(a) Any vacancy occurring in the offices of Secretary of State,
Auditor, Treasurer, Attorney General, Commissioner of
Agriculture, or in any office created or made elective to be filled
by the voters of the entire state, is filled by the Governor of the
state by appointment and subsequent election to fill the remainder
of the term, if required by §3-10-1 of this code. The Governor shall
make the appointment from a list of three legally qualified persons
submitted by the party executive committee of the same political
party with which the person holding the office immediately
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preceding the vacancy was affiliated at the time the vacancy
occurred. The list of qualified persons to fill the vacancy shall be
submitted to the Governor within 15 days after the vacancy occurs,
and the Governor shall duly make his or her appointment to fill the
vacancy from the list of legally qualified persons within five days
after the list is received. If the list is not submitted to the Governor
within the 15-day period, the Governor shall appoint, within five
days thereafter, a legally qualified person of the same political
party with which the person holding the office immediately
preceding the vacancy was affiliated at the time the vacancy
occurred. Provided, That the provisions of this subsection do not
apply to §3-10-3(b), §3-10-3(c), §3-10-3(d), and §3-10-3(e) of this
code.

(b) Any vacancy occurring in the offices of Justice of the
Supreme Court of Appeals, judge of the Intermediate Court of
Appeals, judge of a circuit court, or judge of a family court is filled
by the Governor of the state by appointment and, if the unexpired
term be for a period of more than two years, by a subsequent
election to fill the remainder of the term, as required by §3-10-3(d)
of'this code. If an election is required under §3-10-3(d) of this code,
the Governor, circuit court, or the chief judge thereof in vacation,
is responsible for the proper proclamation by order and notice
required by §3-10-1 of this code.

(c) Any vacancy in the office of magistrate is appointed
according to the provisions of §50-1-6 of this code, and, if the
unexpired term be for a period of more than two years, by a

subsequent election to fill the remainder of the term, as required by
§3-10-3(d) of this code.

(d) (1) When the vacancy in the office of Justice of the Supreme
Court of Appeals, judge of the Intermediate Court of Appeals,
judge of the circuit court, judge of a family court, or magistrate
occurs after the 84th day before a general election, and the affected
term of office ends on December 31 following the succeeding
general election two years later, the person appointed to fill the
vacancy shall continue in office until the completion of the term.
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(2) When the vacancy occurs before the close of the candidate
filing period for the primary election, and if the unexpired term be
for a period of greater than two years, the vacancy shall be filled
by election in the nonpartisan judicial election held concurrently
with the primary election and the appointment shall continue until
a successor is elected and certified.

(3) When the vacancy occurs after the close of candidate filing
for the primary election and not later than 84 days before the
general election, and if the unexpired term be for a period of greater
than two years, the vacancy shall be filled by election in a
nonpartisan judicial election held concurrently with the general
election, and the appointment shall continue until a successor is
elected and certified.

(e) When an election to fill a vacancy is required to be held at
the general election, according to the provisions of §3-10-3(d) of
this code, a special candidate filing period shall be established.
Candidates seeking election to any unexpired term for Justice of
the Supreme Court of Appeals, judge of the Intermediate Court of
Appeals, judge of a circuit court, judge of the family court, or
magistrate shall file a certificate of announcement and pay the
filing fee no earlier than the first Monday in August and no later
than 77 days before the general election.

§3-10-3a. Judicial Vacancy Advisory Commission.

(a) The Judicial Vacancy Advisory Commission shall assist the
Governor in filling judicial vacancies. The commission shall meet
and submit a list of no more than five nor less than two of the most
qualified persons to the Governor within 90 days of the occurrence
of a vacancy, or the formal announcement of the justice or judge
by letter to the Governor of an upcoming resignation or retirement
that will result in the occurrence of a vacancy, in the office of
Justice of the Supreme Court of Appeals, judge of the Intermediate
Court of Appeals, judge of a circuit court, or judge of a family
court. The Governor shall make the appointment to fill the vacancy,
as required by this article, within 30 days following the receipt of
the list of qualified candidates or within 30 days following the
vacancy, whichever occurs later.
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(b) The commission shall consist of eight appointed members
appointed by the Governor for six-year terms, including four public
members and four attorney members. The Governor shall appoint
attorney members from a list of nominees provided by the Board
of Governors of the West Virginia State Bar. The Board of
Governors of the West Virginia State Bar shall nominate no more
than 20 nor less than 10 of the most qualified attorneys for
appointment to the commission whenever there is a vacancy in the
membership of the commission reserved for attorney members.
The commission shall choose one of its appointed members to
serve as chair for a three-year term. No more than four appointed
members of the commission shall belong to the same political
party. All members of the commission shall be citizens of this state.
Public members of the commission may not be licensed to practice
law in West Virginia or any other jurisdiction.

(¢) (1) No more than two appointed members of the
commission may be residents of the same state senatorial district,
as provided in §1-2-1 of this code, at the time of appointment:
Provided, That the members appointed to, and serving on, the
commission prior to the enactment of this subdivision are not
disqualified from service for the remainder of the member’s term
based on the residency requirements of this subdivision.

(2) No more than three appointed members of the commission
may be residents of the same congressional district: Provided,
That, if the number of congressional districts in the state is reduced
to two, then no more than four appointed members of the
commission may be residents of the same congressional district:
Provided, however, That the members appointed to, and serving
on, the commission prior to the date on which the number of
congressional districts in the state is reduced to two are not
disqualified from service for the remainder of the member’s term
based on the residency requirements of this subdivision.

(d) The Governor, or his or her designee, the President of the
West Virginia State Bar, and the Dean of the West Virginia
University College of Law shall serve as ex officio members of the
commission.
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(¢) Members of the commission shall serve without
compensation, except that commission members are entitled to
reimbursement of travel and other necessary expenses actually
incurred while engaged in official commission activities in
accordance with the guidelines of the Travel Management Office
of the Department of Administration, or its successor entity. The
Governor’s Office shall cooperate with the commission to ensure
that all resources necessary to carrying out the official duties of the
commission are provided, including staff assistance, equipment,
and materials.

(f) The commission shall adopt written policies that formalize
and standardize all operating procedures and ethical practices of its
members, including, but not limited to, procedures for training
commission members, publishing notice of judicial vacancies,
recruiting qualified individuals for consideration by the
commission, receiving applications from qualified individuals,
notifying the public of judicial vacancies, notifying state or local
groups and organizations of judicial vacancies, and soliciting
public comment on judicial vacancies. The written policies of the
commission are not subject to the provisions of chapter 29A of this
code but shall be filed with the Secretary of State.

(g) A majority of the commission plas—ene shall constitute a
quorum to do business.

(h) All organizational meetings of the commission shall be
open to the public and subject to the requirements of §6-9A-1 et
seq. of this code. An ‘organizational meeting’ means an initial
meeting to discuss the commission’s procedures and requirements
for a judicial vacancy. The commission shall hold at least one
organizational meeting upon the occurrence of a judicial vacancy.
All other meetings of the commission are exempt from §6-9A-1 et
seq. of this code.

(1) The commission shall make available to the public copies
of any applications and any letters of recommendation written on
behalf of any applicants. All other documents or materials created
or received by the commission shall be confidential and exempt
from the provisions of chapter 29B of this code, except for the list
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of the most qualified persons or accompanying memoranda
submitted to the Governor in accordance with the provisions of
subsection (j) of this section, which shall be available for public
inspection, and the written policies required to be filed with the
Secretary of State in accordance with subsection (f) of this section.

(j) The commission shall submit its list of the most qualified
persons to the Governor in alphabetical order. A memorandum may
accompany the list of the most qualified persons and state facts
concerning each of the persons listed. The commission shall make
copies of any list of the most qualified persons and accompanying
memoranda it submits to the Governor available for public
inspection.

CHAPTER 6. GENERAL PROVISIONS RESPECTING
OFFICERS.

ARTICLE 5. TERMS OF OFFICE; MATTERS AFFECTING
THE RIGHT TO HOLD OFFICE.

§6-5-1. When terms of office to begin.

The terms of officers, except when elected or appointed to fill
vacancies, shall begin respectively as follows: That of Governor,
Secretary of State, State Superintendent of Free Schools, Treasurer,
Auditor, Attorney General and Commissioner of Agriculture, on
the first Monday after the second Wednesday of January next after
their election; that of a member of the Legislature, on December 1,
next after his or her election; and that of the justices of the Supreme
Court of Appeals, the judges of the Intermediate Court of Appeals,
the judges of the several circuit courts, the judges of the family and
other inferior courts, the county commissioners, prosecuting
attorneys, surveyors of land, assessors, sheriffs, clerks of the
circuit, or other inferior courts, clerks of the county commissions,
magistrates, on January 1, next after their election.

Whenever a person is elected or appointed to fill a vacancy, his
or her term shall be as prescribed by chapter three of this code.
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CHAPTER 16. PUBLIC HEALTH.
ARTICLE 2D. CERTIFICATE OF NEED.

§16-2D-16a. Transfer of appellate jurisdiction to Intermediate
Court of Appeals.

(a) Notwithstanding any other provision of this article,
effective July 1, 2022:

(1) The Office of Judges may not review a decision of the
authority, issued after June 30,2022, in a certificate of need review.
On or before September 30, 2022, the Office of Judges shall issue
a final decision in, or otherwise dispose of, each and every appeal,
pending before the Office of Judges, of a decision by the authority
in a certificate of need review.

(2) An appeal of a final decision in a certificate of need review,
issued by the authority after June 30, 2022, shall be made to the
West Virginia Intermediate Court of Appeals, pursuant to the
provisions governing the judicial review of contested
administrative cases in §29A-5-1 et seq. of this code.

(b) If the Office of Judges does not issue a final decision or
otherwise dispose of any appeal of a decision of the authority in a
certificate of need review on or before September 30, 2022, the
appeal shall be transferred to the Intermediate Court of Appeals, as
provided in §29A-5-4 of this code. For any appeal transferred
pursuant to this subsection, the Intermediate Court of Appeals shall
adopt any existing records of evidence and proceedings in the
Office of Judges, conduct further proceedings as it considers
necessary, and issue a final decision or otherwise dispose of the
case pursuant to the provisions governing the judicial review of
contested administrative cases in §29A-5-1 et seq. of this code.

CHAPTER 23. WORKERS’ COMPENSATION.
ARTICLE 1. GENERAL ADMINISTRATIVE PROVISIONS.

§23-1-1h. Powers and duties of Office of Judges transferred to
Board of Review; definition of certain terms effective July
1,2022.

(a) Notwithstanding any other provision of this code, with
regard to an objection, protest, or any other decision issued after
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June 30,2022, all powers and duties of the Workers’ Compensation
Office of Judges, as provided in this chapter, shall be transferred to
the Workers’ Compensation Board of Review.

(b) Notwithstanding any other provision of this code, the West
Virginia Intermediate Court of Appeals has exclusive appellate
jurisdiction over the following matters:

(1) Decisions or orders issued by the Office of Judges after
June 30, 2022 and prior to its termination: and

(2) Decisions of the Workers’ Compensation Board of Review,
issued after June 30, 2022. as provided in §23-5-8a and §51-11-1
et seq. of this code.

(c) Unless the context clearly indicates a different meaning,
effective July 1, 2022, the following terms shall have the following
meanings for the purposes of this chapter, except when used in §23-
5-1 et seq. of this code:

(1) ‘Administrative law judge’ means a member of the
Workers’ Compensation Board of Review, or a hearing examiner
designated by the Board of Review as authorized in §23-5-1 et seq.
of this code;

(2) ‘Office of judges’ means the ‘Workers’ Compensation
Board of Review’; and

(3) ‘Workers’ Compensation Board of Review’ or ‘Board of
Review’ when used in reference to an appeal of a Board of Review
decision, means the West Virginia Intermediate Court of Appeals,
created by §51-11-1 et seq. of this code.

ARTICLE 5. REVIEW.

§23-5-1. Notice by commission or self-insured employer of
decision; procedures on claims; objections and hearing;
effective until June 30, 2022.

(a) The Insurance Commissioner, private carriers, and self-
insured employers may determine all questions within their
jurisdiction. In matters arising under §23-2C-8(c) of this code, and
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under §23-3-1 et seq. and §23-4-1 et seq. of this code, the Insurance
Commissioner, private carriers, and self-insured employers shall
promptly review and investigate all claims. The parties to a claim
are the claimant and, if applicable, the claimant’s dependents, and
the employer, and with respect to claims involving funds created in
§23-2C-1 et seq. of this code for which he or she has been
designated the administrator, the Insurance Commissioner. In
claims in which the employer had coverage on the date of the injury
or last exposure, the employer’s carrier has sole authority to act on
the employer’s behalf in all aspects related to litigation of the
claim. With regard to any issue which is ready for a decision, the
Insurance Commissioner, private carrier, or self-insured employer,
whichever is applicable, shall promptly send the decision to all
parties, including the basis of its decision. As soon as practicable
after receipt of any occupational pneumoconiosis or occupational
disease claim, or any injury claim in which temporary total benefits
are being claimed, the Insurance Commissioner, private carrier, or
self-insured employer, whichever is applicable, shall send the
claimant a brochure approved by the Insurance Commissioner
setting forth the claims process.

(b) (1) Except with regard to interlocutory matters, upon
making any decision, upon making or refusing to make any award,
or upon making any modification or change with respect to former
findings or orders, as provided by §23-4-16 of this code, the
Insurance Commissioner, private carrier, or self-insured employer,
whichever is applicable, shall give notice, in writing, to the parties
to the claim of'its action. The notice shall state the time allowed for
filing a protest to the finding. The action of the Insurance
Commissioner, private carrier, or self-insured employer,
whichever is applicable, is final unless the decision is protested
within 60 days after the receipt of such decision unless a protest is
filed within the 60-day period, the finding or action is final. This
time limitation is a condition of the right to litigate the finding or
action and hence jurisdictional. Any protest shall be filed with the
Office of Judges with a copy served upon the parties to the claim,
and other parties in accordance with the procedures set forth in
§23-8-1 et seq. and §23-9-1 et seq. of this code. An employer may
protest decisions incorporating findings made by the Occupational
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Pneumoconiosis Board, decisions made by the Insurance
Commissioner acting as administrator of claims involving funds
created in §23-2C-1 et seq. of this code or decisions entered
pursuant to §23-4-7A(c)(1) of this code.

(2) (A) With respect to every application for benefits filed on
or after July 1, 2008, in which a decision to deny benefits is
protested and the matter involves an issue as to whether the
application was properly filed as a new claim or a reopening of a
previous claim, the party that denied the application shall begin to
make conditional payment of benefits and must promptly give
notice to the Office of Judges that another identifiable person may
be liable. The Office of Judges shall promptly order the appropriate
persons be joined as parties to the proceeding: Provided, That at
any time during a proceeding in which conditional payments are
being made in accordance with the provisions of this subsection,
the Office of Judges may, pending final determination of the person
properly liable for payment of the claim, order that such
conditional payments of benefits be paid by another party.

(B) Any conditional payment made pursuant to paragraph (A)
of this subdivision shall not be deemed an admission or conclusive
finding of liability of the person making such payments. When the
administrative law judge has made a determination as to the party
properly liable for payment of the claim, he or she shall direct any
monetary adjustment or reimbursement between or among the
Insurance Commissioner, private carriers, and self-insured
employers as is necessary.

(c) The Office of Judges may direct that:

(1) An application for benefits be designated as a petition to
reopen, effective as of the original date of filing;

(2) A petition to reopen be designated as an application for
benefits, effective as of the original date of filing; or

(3) An application for benefits or petition to reopen filed with
the Insurance Commissioner, private carrier, or self-insured
employer be designated as an application or petition to reopen filed
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with another private carrier, self-insured employer, or Insurance
Commissioner, effective as of the original date of filing.

(d) Where an employer protests a written decision entered
pursuant to a finding of the Occupational Pneumoconiosis Board,
a decision on a claim made by the Insurance Commissioner acting
as the administrator of a fund created in §23-2C-1 et seq. of this
code, or decisions entered pursuant to §23-4-7A(c)(1) of this code,
and the employer does not prevail in its protest, and in the event
the claimant is required to attend a hearing by subpoena or
agreement of counsel, or at the express direction of the Office of
Judges, then the claimant, in addition to reasonable traveling and
other expenses, shall be reimbursed for loss of wages incurred by
the claimant in attending the hearing.

() The Insurance Commissioner, private carrier, or self-
insured employer, whichever is applicable, may amend, correct, or
set aside any order or decision on any issue entered by it, which, at
the time of issuance or any time after that, is discovered to be
defective or clearly erroneous or the result of mistake, clerical
error, or fraud, or with respect to any order or decision denying
benefits, otherwise not supported by the evidence, but any protest
filed prior to entry of the amended decision is a protest from the
amended decision unless and until the administrative law judge
before whom the matter is pending enters an order dismissing the
protest as moot in light of the amendment. Jurisdiction to issue an
amended decision pursuant to this subsection continues until the
expiration of two years from the date of a decision to which the
amendment is made unless the decision is sooner affected by an
action of an administrative law judge or other judicial officer or
body: Provided, That corrective actions in the case of fraud may
be taken at any time.

(f) This section is of no force and effect after June 30, 2022.

§23-5-1a. Notice by commission or self-insured employer of
decision; procedures on claims:; objections and hearing;
effective July 1, 2022.

(a) The Insurance Commissioner, private carriers, and
self-insured employers may determine all questions within their
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jurisdiction. In matters arising under §23-2C-8(c), and under
§23-3-1 et seq. and §23-4-1 et seq. of this code, the Insurance
Commissioner, private carriers, and self-insured employers,
whichever is applicable, shall promptly review and investigate all
claims. The parties to a claim are the claimant and, if applicable,
the claimant’s dependents, the employer, and, with respect to
claims involving funds created in §23-2C-1 et seq. of this code for
which he or she has been designated the administrator, the
Insurance Commissioner. In claims in which the employer had
coverage on the date of the injury or last exposure, the employer’s
carrier has sole authority to act on the employer’s behalf in all
aspects related to litigation of the claim. With regard to any issue
which is ready for a decision, the Insurance Commissioner, private
carrier, or self-insured employer, whichever is applicable, shall
promptly send the decision to all parties, including the basis of its
decision. As soon as practicable after receipt of any occupational
pneumoconiosis or occupational disease claim or any injury claim
in which temporary total benefits are being claimed, the Insurance
Commissioner, private carrier, or self-insured employer,
whichever is applicable, shall send the claimant a brochure
approved by the Insurance Commissioner setting forth the claims

Process.

(b) (1) Except with regard to interlocutory matters, upon
making any decision, upon making or refusing to make any award,
or upon making any modification or change with respect to former
findings or orders, as provided by §23-4-16 of this code, the
Insurance Commissioner, private carrier, or self-insured employer,
whichever is applicable, shall give notice, in writing, to the parties
to the claim of its action. The notice shall state the time allowed for
filing an objection to the finding. The action of the Insurance
Commissioner, private carrier, or self-insured employer,
whichever is applicable, is final unless an objection to the decision
is properly filed within 60 days after the receipt of such decision.
This time limitation is a condition of the right to litigate the finding
or action and hence jurisdictional. Any objection shall be filed with
the Workers’ Compensation Board of Review, as provided in
§23-5-8a and §23-5-8b of this code, with a copy served upon the
parties to the claim, and other parties in accordance with the
procedures set forth in §23-5-8a and §23-5-9a of this code. An
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employer may file an objection to a decision incorporating findings
made by the Occupational Pneumoconiosis Board, decisions made
by the Insurance Commissioner acting as administrator of claims
involving funds created in §23-2C-1 et seq. of this code, or
decisions entered pursuant to §23-4-7a(c)(1) of this code.

(2) (A) With respect to every application for benefits in which
an objection to a decision to deny benefits is filed and the matter
involves an issue as to whether the application was properly filed
as a new claim or a reopening of a previous claim, the party that
denied the application shall begin to make conditional payment of
benefits and must promptly give notice to the Workers’
Compensation Board of Review that another identifiable person
may be liable. The Workers’ Compensation Board of Review shall
promptly order the appropriate persons be joined as parties to the
proceeding: Provided, That at any time during a proceeding in
which conditional payments are being made in accordance with the
provisions of this subsection, the Workers’ Compensation Board
of Review may, pending final determination of the person properly
liable for payment of the claim, order that such conditional
payments of benefits be paid by another party.

(B) Any conditional payment made pursuant to paragraph (A)
of this subdivision shall not be deemed an admission or conclusive
finding of liability of the person making such payments. When the
Workers’ Compensation Board of Review has made a
determination as to the party properly liable for payment of the
claim, the Board of Review shall direct any monetary adjustment
or reimbursement between or among the Insurance Commissioner,
private carriers, and self-insured employers as is necessary.

(¢) The member of the Workers’ Compensation Board of
Review assigned to an objection, as provided in §23-5-9a(b) of this
code, may direct that:

(1) An application for benefits be designated as a petition to
reopen, effective as of the original date of filing:

(2) A petition to reopen be designated as an application for
benefits, effective as of the original date of filing: or
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(3) An application for benefits or petition to reopen filed with
the Insurance Commissioner, private carrier, or self-insured
employer be designated as an application or petition to reopen filed
with another private carrier, self-insured employer, or Insurance
Commissioner, effective as of the original date of filing.

(d) Where an employer files an objection to a written decision
entered pursuant to a finding of the Occupational Pneumoconiosis
Board, a decision on a claim made by the Insurance Commissioner
acting as the administrator of a fund created in §23-2C-1 et seq. of
this code, or decisions entered pursuant to §23-4-7a(c)(1) of this
code, and the employer does not prevail in its objection, and in the
event the claimant is required to attend a hearing by subpoena, or
agreement of counsel, or at the express direction of Workers’
Compensation Board of Review, then the claimant, in addition to
reasonable traveling and other expenses, shall be reimbursed for
loss of wages incurred by the claimant in attending the hearing.

(e) The Insurance Commissioner, private carrier, or
self-insured employer, whichever is applicable, may amend,
correct, or set aside any order or decision on any issue entered by
it which, at the time of issuance or any time after that, is discovered
to _be defective, or clearly erroneous, or the result of mistake,
clerical error, or fraud, or with respect to any order or decision
denying benefits, otherwise not supported by the evidence:
Provided, That any objection filed prior to entry of the amended
decision is an objection to the amended decision unless and until
the Workers’ Compensation Board of Review enters an order
dismissing the objection as moot in light of the amendment.
Jurisdiction to issue an amended decision pursuant to this
subsection continues until the expiration of two years from the date
of a decision to which the amendment is made unless the decision
1s sooner affected by an action of the Workers’ Compensation
Board of Review or a judicial officer or body: Provided, however,
That corrective actions in the case of fraud may be taken at any
time.

(f) This section becomes effective on July 1, 2022.
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§23-5-3. Refusal to reopen claim; notice; objection; effective
until June 30, 2022.

(a) If it appears to the Insurance Commissioner, private
insurance carriers, and self-insured employers, whichever is
applicable, that an application filed under §23-2-1 et seq. of this
code fails to disclose a progression or aggravation in the claimant’s
condition, or some other fact or facts which were not previously
considered in its former findings and which would entitle the
claimant to greater benefits than the claimant has already received,
the Insurance Commissioner, private insurance carriers, and self-
insured employers, whichever is applicable, shall, within a
reasonable time, notify the claimant and the employer that the
application fails to establish a prima facie cause for reopening the
claim. The notice shall be in writing stating the reasons for denial
and the time allowed for objection to the decision of the
commission. The claimant may, within 60 days after receipt of the
notice, object in writing to the finding. Unless the objection is filed
within the 60-day period, no objection shall be allowed. This time
limitation is a condition of the right to objection and hence
jurisdictional. Upon receipt of an objection, the Office of Judges
shall afford the claimant an evidentiary hearing as provided in §23-
9-1 et seq. of this code.

(b) This section is of no force and effect after June 30, 2022.

§23-5-3a. Refusal to reopen claim: notice; objection: effective
July 1, 2022.

(a) If it appears to the Insurance Commissioner, private
insurance carriers, and self-insured employers, whichever is
applicable, that an application filed under §23-5-2a of this code
fails to disclose a progression or aggravation in the claimant’s
condition, or some other fact or facts which were not previously
considered in its former findings, and which would entitle the
claimant to greater benefits than the claimant has already received,
the Insurance Commissioner, private insurance carriers, and
self-insured employers, whichever is applicable, shall, within a
reasonable time, notify the claimant and the employer that the
application fails to establish a prima facie cause for reopening the
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claim. The notice shall be in writing stating the reasons for denial
and the time allowed for objection to the decision of the
commission. The claimant may, within 60 days after receipt of the
notice, object in writing to the finding. Unless the objection is filed
within the 60-day period, no objection shall be allowed. This time
limitation is a condition of the right to objection and hence
jurisdictional. Upon receipt of an objection, the Workers’
Compensation Board of Review shall afford the claimant an
evidentiary hearing as provided in §23-5-9a of this code.

(b) This section becomes effective on July 1, 2022.

§23-5-4. Application by employer for modification of award;
objection to modification; hearing.

In any case in which an employer makes application in writing
for a modification of any award previously made to an employee
of the employer, the commission, the successor to the commission,
other private insurance carriers and self-insured employers,
whichever is applicable, shall make a decision upon the
application. If the application discloses cause for a further
adjustment, the commission, the successor to the commission,
other private insurance carriers and self-insured employers,
whichever is applicable, shall, after due notice to the employee,
make the modifications or changes with respect to former findings
or orders that are justified. Any party dissatisfied with any
modification or change made or by the denial of an application for
modification is, upon proper and timely objection, entitled to a
hearing as provided in_either section nine or nine-a of this article.

§23-5-5. Refusal of modification; notice; objection; effective
until June 30, 2022.

If in any case it appears to the commission, the successor to the
commission, other private insurance carriers, and self-insured
employers, whichever is applicable, that the application filed
pursuant to §23-4-1 et seq. of this code fails to disclose some fact
or facts which were not previously considered by the commission
in its former findings, and which would entitle the employer to any
modification of the previous award, the commission, the successor
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to the commission, other private insurance carriers, and self-
insured employers, whichever is applicable, shall, within 60 days
from the receipt of the application, notify the claimant and
employer that the application fails to establish a just cause for
modification of the award. The notice shall be in writing stating the
reasons for denial and the time allowed for objection to the decision
of the commission, the successor to the commission, other private
insurance carriers, and self-insured employers, whichever is
applicable. The employer may, within 30 days after receipt of the
notice, object in writing to the decision. Unless the objection is
filed within the 30-day period, no objection shall be allowed. This
time limitation is a condition of the right to objection and hence
jurisdictional. Upon receipt of the objection, the office of judges
shall afford the employer an evidentiary hearing as provided in
§23-9-1 et seq. of this code.

(b) This section is of no force and effect after June 30, 2022.

§23-5-5a. Refusal of modification; notice; objection:; effective
July 1, 2022.

(a) If in any case it appears to the Insurance Commissioner,
other private insurance carriers, and self-insured employers,
whichever is applicable, that the application filed pursuant to
§23-5-4 of this code fails to disclose some fact or facts which were
not previously considered in former findings, and which would
entitle the employer to any modification of the previous award, the
Insurance Commissioner, other private insurance carriers, and
self-insured employers, whichever is applicable, shall, within 60
days from the receipt of the application, notify the claimant and
employer that the application fails to establish a just cause for
modification of the award. The notice shall be in writing stating the
reasons for denial and the time allowed for objection to the decision
of the Insurance Commissioner, other private insurance carriers,
and self-insured employers, whichever is applicable. The employer
may., within 30 days after receipt of the notice, object in writing to
the decision. Unless the objection is filed within the 30-day period,
no objection shall be allowed. This time limitation is a condition of
the right to objection and hence jurisdictional. Upon receipt of the
objection, the Workers’ Compensation Board of Review shall
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afford the emplover an evidentiary hearing as provided in §23-5-9
of this code.

(b) This section becomes effective on July 1, 2022.

§23-5-6. Time periods for objections and appeals; extensions;
effective until June 30, 2022.

(a) Notwithstanding the fact that the time periods set forth for
objections, protests and appeals to or from the workers’
compensation Office of Judges are jurisdictional, the periods may
be extended or excused upon application of either party within a
period of time equal to the applicable period by requesting an
extension of the time period showing good cause or excusable
neglect, accompanied by the objection or appeal petition. In
exercising discretion, the administrative law judge, appeal board,
or court, as the case may be, shall consider whether the applicant
was represented by counsel and whether timely and proper notice
was actually received by the applicant or the applicant’s
representative.

(b) This section is of no force and effect after June 30, 2022.

§23-5-6a. Time periods for objections and appeals:; extensions:
effective July 1, 2022.

(a) Notwithstanding the fact that the time periods set forth for
objections, protests, and appeals to or from the Workers’
Compensation Board of Review are jurisdictional, the periods may
be extended or excused upon application of either party within a
period of time equal to the applicable period by requesting an
extension of the time period showing good cause or excusable
neglect, accompanied by the objection or appeal petition. In
exercising discretion, the Workers’ Compensation Board of
Review or court, as the case may be, shall consider whether the
applicant was represented by counsel and whether timely and
proper notice was actually received by the applicant or the
applicant’s representative.

(b) This section becomes effective on July 1, 2022.
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§23-5-8. Designation of Office of Administrative Law Judges;
powers of chief administrative law judge; effective until
June 30, 2022.

(a) The workers’ compensation office of administrative law
judges previously created pursuant to chapter twelve, acts of the
Legislature, 1990, second extraordinary session, is hereby
continued and designated to be an integral part of the workers’
compensation system of this state. The Office of Judges shall be
under the supervision of a chief administrative law judge who shall
be appointed by the Governor with the advice and consent of the
Senate.

(b) The chief administrative law judge shall be a person who
has been admitted to the practice of law in this state and shall also
have had at least four years of experience as an attorney. The chief
administrative law judge’s salary shall be set by the workers’
compensation board of managers. The salary shall be within the
salary range for comparable chief administrative law judges as
determined by the state Personnel Board created by §29-6-6 of this
code. The chief administrative law judge may only be removed by
a vote of two-thirds of the members of the Workers” Compensation
Board of managers. Upon transfer of the Office of Judges to the
Insurance Commissioner, the chief administrative law judge shall
continue to serve as chief administrative law judge until December
31, 2007. Thereafter, appointments of the chief administrative law
judge shall be for terms of four years beginning January 1, 2008,
and the chief administrative law judge may be removed only for
cause by the vote of four members of the Industrial Council. No
other provision of this code purporting to limit the term of office
of any appointed official or employee or affecting the removal of
any appointed official or employee is applicable to the chief
administrative law judge.

(c) The chief administrative law judge shall employ
administrative law judges and other personnel that are necessary
for the proper conduct of a system of administrative review of
orders issued by the Workers” Compensation Commission which
orders have been objected to by a party. The employees shall be in
the classified service of the state. Qualifications, compensation,
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and personnel practice relating to the employees of the office of
judges, other than the chief administrative law judge, shall be
governed by the provisions of this code and rules of the classified
service pursuant to §29-6-1 of this code. All additional
administrative law judges shall be persons who have been admitted
to the practice of law in this state and shall also have had at least
two years of experience as an attorney. The chief administrative
law judge shall supervise the other administrative law judges and
other personnel which collectively shall be referred to in this
chapter as the Office of Judges.

(d) The administrative expense of the Office of Judges shall be
included within the annual budget of the Workers’ Compensation
Commission and, upon termination of the commission, the
Insurance Commissioner.

(e) The Office of Judges shall, from time to time, promulgate
rules of practice and procedure for the hearing and determination
of all objections to findings or orders of the Workers’
Compensation Commission. The Office of Judges shall not have
the power to initiate or to promulgate legislative rules as that phrase
is defined in §29A-3-1 et seq. of this code. Any rules adopted
pursuant to this section which are applicable to the provisions of
this article are not subject to §29A-3-9 through §29A-3-16 of this
code. The Office of Judges shall follow the remaining provisions
of said chapter for giving notice to the public of its actions and the
holding of hearings or receiving of comments on the rules.

(f) The chief administrative law judge has the power to hear
and determine all disputed claims in accordance with the
provisions of this article, establish a procedure for the hearing of
disputed claims, take oaths, examine witnesses, issue subpoenas,
establish the amount of witness fees, keep records, and make
reports that are necessary for disputed claims and exercise any
additional powers, including the delegation of powers to
administrative law judges or hearing examiners that are necessary
for the proper conduct of a system of administrative review of
disputed claims. The chief administrative law judge shall make
reports that are requested of him or her by the workers’
compensation board of managers.
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(g) Effective upon termination of the commission, the Office
of Judges and the Board of Review shall be transferred to the
Insurance Commissioner, which shall have the oversight and
administrative authority heretofore provided to the executive
director and the board of managers.

(h) This section is of no force and effect after June 30, 2022.

§23-5-8a. Transfer of powers and duties of the Office of
Administrative Law Judges to the Workers’ Compensation
Board of Review; powers of the Workers’ Compensation
Board of Review in relation to review of objections;
effective July 1, 2022.

(a) The Workers’ Compensation Office of Administrative Law
Judges. referred to as the Office of Judges, shall terminate on or
before October 1, 2022, as provided in §23-5-8b of this code. All
powers and duties of the Office of Judges to review objections,
protests, or any other matter authorized by this chapter, shall be
transferred to the Workers’ Compensation Board of Review on
July 1, 2022: Provided, That any objection or other matter filed
pursuant to this chapter and pending before the Office of Judges
upon its termination, in which a final decision has not been issued,
shall also be transferred to the Workers’ Compensation Board of
Review as provided in §23-5-8b of this code.

(b) Pursuant to §23-5-1la(n) of this code, the Workers’
Compensation Board of Review shall employ hearing examiners
and other personnel that are necessary for the proper conduct of a
system of administrative review of objections to decisions of the
Insurance Commissioner, private carriers, and self-insured
employers, whichever is applicable, made pursuant to the
provisions of §23-5-1a of this code and issued after June 30, 2022.
All hearing examiners hired by the Workers’ Compensation Board
of Review shall be persons who have been admitted to the practice
of law in this state and shall also have had at least four years of
experience as an attorney. The chair of the Workers” Compensation
Board of Review shall supervise hearing examiners and other
personnel of the board, which collectively shall be referred to in
this chapter as the Workers’ Compensation Board of Review.
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(c) The Workers’ Compensation Board of Review has the
power to hear and determine all objections in accordance with the
provisions of this article, establish a procedure for the hearing of
objections, take oaths, examine witnesses, issue subpoenas,
establish the amount of witness fees, keep records, and make
reports that are necessary for reviewing objections, and exercise
any additional powers, including the delegation of powers to
hearing examiners that are necessary for the proper conduct of a
system of administrative review of objections. The chair of the
Workers’ Compensation Board of Review shall make reports that
are requested of him or her by the Insurance Commissioner.

(d) Effective upon termination of the Office of Judges, the
Insurance Commissioner shall have oversight and administrative
authority over the Workers’ Compensation Board of Review as
heretofore provided to the Insurance Commissioner over the Office

of Judges.

(e) This section becomes effective on July 1, 2022.

§23-5-8b. Transfer of jurisdiction to review objections to
Workers’ Compensation Board of Review; termination of
Office  of Judges; appeals of board decisions to
Intermediate Court of Appeals; effective July 1, 2022.

(a) The Office of Judges has no jurisdiction to review
objections to a decision of the Insurance Commissioner, private
carrier, or self-insured employer, whichever is applicable, made
pursuant to the provisions of this chapter and issued after June 30,
2022. The Workers’ Compensation Board of Review has exclusive
jurisdiction to review objections to a decision of the Insurance
Commissioner, private carrier, or self-insured employer,
whichever is applicable, made pursuant to the provisions of this
chapter and issued after June 30, 2022.

(b) On or before September 30, 2022, the Office of Judges shall
issue a final decision in, or otherwise dispose of, each and every
objection or other matter pending before the Office of Judges. If
the Office of Judges does not issue a final decision or otherwise
dispose of any objection or other matter pending before the Office
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of Judges on or before September 30, 2022, the objection or other
matter shall be transferred to the Workers’ Compensation Board of
Review. For any objections transferred from the Office of Judges
to the Workers’ Compensation Board of Review, the Board of
Review shall adopt any existing records of proceedings in the
Office of Judges, conduct further proceedings, and collect evidence
as it determines to be necessary, and issue a final decision or
otherwise dispose of the case according to the procedural rules
promulgated pursuant to §23-5-11a(m) of this code.

(¢) Upon the Office of Judges’ disposition of every matter
pending before the office, or on October 1. 2022. whichever occurs
earlier, the Office of Judges is terminated.

(d) The West Virginia Intermediate Court of Appeals, created
in §51-11-1 et seq. of this code, has exclusive appellate jurisdiction
over the following:

(1) Decisions or orders issued by the Office of Judges after
June 30, 2022 and prior to its termination: and

(2) All final orders or decisions issued by the Workers’
Compensation Board of Review after June 30, 2022.

(e) Notwithstanding the requirements of this section, the
Workers’ Compensation Board of Review shall review and decide
all remaining appeals filed with the Board of Review, of Office of
Judges’ decisions issued prior to June 30, 2022, according to the
procedure and requirements for such appeals heretofore provided
in this article.

(f) This section becomes effective on July 1, 2022.

§23-5-9. Hearings on objections to Insurance Commissioner;
private carrier or self-insured employer decisions;
mediation; remand; effective until June 30, 2022.

(a) Objections to a decision of the Insurance Commissioner,
private carrier, or self-insured employer, whichever is applicable,
made pursuant to the provisions of §23-5-1 et seq. of this code shall
be filed with the Office of Judges. Upon receipt of an objection, the
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Office of Judges shall notify the Insurance Commissioner, private
carrier, or self-insured employer, whichever is applicable, and all
other parties of the filing of the objection. The Office of Judges
shall establish by rule promulgated in accordance with the
provisions of §23-5-8(e) of this code an adjudicatory process that
enables parties to present evidence in support of their positions and
provides an expeditious resolution of the objection. The employer,
the claimant, the Insurance Commissioner, private carrier, or self-
insured employer, whichever are applicable, shall be notified of
any hearing at least 10 days in advance. The Office of Judges shall
review and amend, or modify, as necessary, its procedural rules by
July 1, 2007.

(b) The Office of Judges shall establish a program for
mediation to be conducted in accordance with the requirements of
rule twenty-five of the West Virginia Trial Court Rules. The parties
may agree that the result of the mediation is binding. A case may
be referred to mediation by the administrative law judge on his or
her own motion, on motion of a party or by agreement of the
parties. Upon issuance of an order for mediation, the Office of
Judges shall assign a mediator from a list of qualified mediators
maintained by the West Virginia State Bar.

(c) The Office of Judges shall keep full and complete records
of all proceedings concerning a disputed claim. Subject to the rules
of practice and procedure promulgated pursuant to §23-5-8 of this
code, the record upon which the matter shall be decided shall
include any evidence submitted by a party to the Office of Judges
and evidence taken at hearings conducted by the Office of Judges.
The record may include evidence or documents submitted in
electronic form or other appropriate medium in accordance with
the rules of practice and procedure. The Office of Judges is not
bound by the usual common law or statutory rules of evidence.

(d) All hearings shall be conducted as determined by the chief
administrative law judge pursuant to the rules of practice and
procedure promulgated pursuant to §23-5-8 of this code. Upon
consideration of the designated record, the chief administrative law
judge or other authorized adjudicator within the office of judges
shall, based on the determination of the facts of the case and
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applicable law, render a decision affirming, reversing, or
modifying the action protested. The decision shall contain findings
of fact and conclusions of law and shall be mailed to all parties.

(e) The Office of Judges may remand a claim to the Insurance
Commissioner, private carrier, or self-insured employer,
whichever is applicable, for further development of the facts or
administrative matters as, in the opinion of the administrative law
judge, may be necessary for a full and complete disposition of the
case. The administrative law judge shall establish a time within
which the Insurance Commissioner, private carrier, or self-insured
employer, whichever is applicable, must report back to the
administrative law judge.

(f) The decision of the Office of Judges regarding any
objections to a decision of the Insurance Commissioner, private
carrier, or self-insured employer, whichever is applicable, is final
and benefits shall be paid or denied in accordance with the
decision, unless an order staying the payment of benefits is
specifically entered by the Workers’ Compensation Board of
Review created in §23-5-11 of this code or by the administrative
law judge who granted the benefits. No stay with respect to any
medical treatment or rehabilitation authorized by the Office of
Judges may be granted. If the decision is subsequently appealed
and reversed in accordance with the procedures set forth in this
article, and any overpayment of benefits occurs as a result of such
reversal, any such overpayment may be recovered pursuant to the
provisions of §23-4-1C(h) and §23-4-1D(d) of this code, as
applicable.

(h) This section is of no force and effect after June 30, 2022.

§23-5-9a. Hearings on objections to Insurance Commissioner;
private carrier, or self-insured emplover decisions:
mediation: remand: effective July 1, 2022.

(a) Objections to a decision of the Insurance Commissioner,
private carrier, or self-insured employer, whichever is applicable,
made pursuant to the provisions of §23-5-1a of this code, shall be
filed with the Workers’ Compensation Board of Review. Upon
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receipt of an objection, the Workers’ Compensation Board of
Review shall notify the Insurance Commissioner, private carrier,
or self-insured employer, whichever is applicable, and all other
parties of the filing of the objection. The Workers’ Compensation
Board of Review shall establish by rule, promulgated in accordance
with the provisions of §23-5-11a(m) of this code, an adjudicatory
process that enables parties to present evidence in support of their
positions and provides an expeditious resolution of the objection.
The employer, the claimant, the Insurance Commissioner, the
private carrier, or the self-insured employer, whichever is
applicable, shall be notified of any hearing at least 10 days in
advance.

(b) The chair of the Workers’ Compensation Board of Review
shall assign, on a rotating basis, a member of the Board of Review
to preside over the review process and issue a decision in each
objection that is properly filed with the board of review. The
member of the Workers’ Compensation Board of Review assigned
to an objection shall review evidence, conduct proceedings, and
develop a record as is necessary for a full and thorough review of
the objection. Provided, That the board member may delegate such
duties to a hearing examiner employed by the board of review,
pursuant to §23-5-8a and §23-5-11a(n) of this code: Provided,
however, That any order or decision of the Board of Review must
be issued and signed by the member of the Board assigned to the
objection, as provided in subsection (e) of this section: Provided
further, That a time frame order, continuance order, show cause

order, failure to prosecute order, or other interlocutory order as
permitted by the Workers’ Compensation Board of Review’s
procedural rules may be issued and signed by a hearing examiner
only, and is not subject to the general requirement that orders be
issued and signed by a member of the board.

(¢c) The Workers’ Compensation Board of Review shall
establish a program for mediation to be conducted in accordance
with the requirements of Rule 25 of the West Virginia Trial Court
Rules. The parties may agree that the result of the mediation is
binding. A case may be referred to mediation by the Board of
Review member assigned to the objection on his or her own
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motion, on motion of a party, or by agreement of the parties. Upon
issuance of an order for mediation, the Workers’ Compensation
Board of Review shall assign a mediator from a list of qualified
mediators maintained by the West Virginia State Bar.

(d) The Workers’ Compensation Board of Review shall keep
full and complete records of all proceedings concerning an
objection. Subject to the rules of practice and procedure
promulgated pursuant to §23-5-11a(m) of this code, the record
upon which the matter shall be decided shall include any evidence
submitted by a party to the Workers’ Compensation Board of
Review and evidence taken at hearings conducted by the Board of
Review. The record may include evidence or documents submitted
in electronic form or other appropriate medium in accordance with
the rules of practice and procedure. The Workers’ Compensation
Board of Review is not bound by the usual common law or
statutory rules of evidence.

(e) All hearings shall be conducted as determined by the
Workers’ Compensation Board of Review according to the rules of
practice and procedure promulgated pursuant to §23-5-11a(m) of
this code. If a hearing examiner reviews an objection, the hearing
examiner shall, at the conclusion of the review process, submit the
designated record to the member of the Workers’ Compensation
Board of Review to whom the objection is assigned, along with the
hearing examiner’s recommendation of a decision affirming
reversing, or modifying the action that was subject to the objection.
Upon consideration of the designated record and, if applicable, the
recommendation of the hearing examiner, the member of the
Workers’ Compensation Board of Review assigned to the
objection shall, based on the determination of the facts of the case
and applicable law, render a decision affirming, reversing, or
modifying the action that was subject to the objection. The decision
shall contain findings of fact and conclusions of law, shall be
signed by the member of the Workers’ Compensation Board of
Review rendering the decision, and shall be mailed to all parties.

() The Workers’ Compensation Board of Review may remand
a claim to the Insurance Commissioner, private carrier, or
self-insured employer, whichever is applicable, for further
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development of the facts or administrative matters as, in the
opinion of the member of the board of review assigned to the
objection, may be necessary for a full and complete disposition of
the case. The member of the Workers’ Compensation Board of
Review assigned to the objection shall establish a time within
which the Insurance Commissioner, private carrier, or self-insured
employer, whichever is applicable, must report back to the board
of review.

(2) The decision of the Workers’ Compensation Board of
Review regarding any objections to a decision of the Insurance
Commissioner, private carrier, or self-insured employer,
whichever is applicable, is final, and benefits shall be paid or
denied in accordance with the decision, unless an order staying the
payment of benefits is specifically entered by a court with appellate
jurisdiction over the decision or by the member of the Office of
Judges who granted the benefits. A stay with respect to any medical
treatment or rehabilitation authorized by the Workers’
Compensation Board of Review may not be granted. If the decision
is_subsequently appealed and reversed in accordance with the
procedures set forth in this article, and any overpayment of benefits
occurs as a result of the reversal, the overpayment may be
recovered pursuant to the provisions of §23-4-1c(h) or §23-4-1d(d)
of this code, as applicable.

(h) This section becomes effective on July 1, 2022.

§23-5-10. Appeal from administrative law judge decision to
appeal board; effective until June 30, 2022.

(@) The employer, claimant, Workers’ Compensation
Commission, the successor to the commission, other private
insurance carriers and self-insured employers, whichever is
applicable, may appeal to the appeal board created in §23-11-1 et
seq. of this code for a review of a decision by an administrative law
judge. No appeal or review shall lie unless application therefor be
made within thirty days of receipt of notice of the administrative
law judge’s final action or in any event within sixty days of the date
of such final action, regardless of notice and, unless the application
for appeal or review is filed within the time specified, no such
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appeal or review shall be allowed, such time limitation being
hereby declared to be a condition of the right of such appeal or
review and hence jurisdictional.

(b) This section is of no force and effect after June 30, 2022.

§23-5-10a. Appeal from a Workers’ Compensation Board of
Review decision to the Intermediate Court of Appeals;
effective July 1, 2022.

(a) The employer, claimant, Insurance Commissioner, other
private insurance carriers, and self-insured employers, whichever
is applicable, may appeal to the West Virginia Intermediate Court
of Appeals, created by §51-11-1 et seq. of this code, for a review
of a decision by the Workers’ Compensation Board of Review. No
appeal or review shall lie unless application is made within 30 days
of receipt of notice of the Workers’ Compensation Board of
Review’s final action or in any event within 60 days of the date of
such final action, regardless of notice and, unless the application
for appeal or review is filed within the time specified, no such
appeal or review shall be allowed, such time limitation being
hereby declared to be a condition of the right of such appeal or
review and hence jurisdictional.

(b) This section becomes effective on July 1, 2022.

§23-5-11. Workers’ Compensation Board of Review generally;
administrative powers and duties of the board; effective
until June 30, 2022.

(a) On January 31, 2004, the Workers’ Compensation Appeal
Board heretofore established in this section is hereby abolished.

(b) There is created the ‘Workers’ Compensation Board of
Review’, which may also be referred to as ‘the Board of Review’
or ‘the board’. Effective February 1, 2004, the board of Review
shall exercise exclusive jurisdiction over all appeals from the
Workers’ Compensation Office of Judges including any and all
appeals pending with the board of Appeals on January 31, 2004.

(c) The board consists of three members.
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(d) The Governor shall appoint, from names submitted by the
‘Workers> Compensation Board of Review Nominating
Committee’, with the advice and consent of the Senate, three
qualified attorneys to serve as members of the Board of Review. If
the Governor does not select a nominee for any vacant position
from the names provided by the nominating committee, he or she
shall notify the nominating committee of that circumstance and the
committee shall provide additional names for consideration by the
Governor. A member of the Board of Review may be removed by
the Governor for official misconduct, incompetence, neglect of
duty, gross immorality, or malfeasance, and then only after notice
and opportunity to respond and present evidence. No more than
two of the members of the board may be of the same political party.
The members of the Board of Review shall be paid an annual salary
of $85,000: Provided, That on and after July 1, 2008, the Governor
shall set the salary of the members of the board: Provided,
however, That the annual salary of a member of the Board of
Review shall not exceed $110,000. Members are entitled to be
reimbursed for actual and necessary travel expenses incurred in the
discharge of official duties in a manner consistent with the
guidelines of the Travel Management Office of the Department of
Administration.

(e) The nominating committee consists of the following
members: (1) The President of the West Virginia State Bar who
serves as the chairperson of the committee; (2) an active member
of the West Virginia State Bar Workers’ Compensation Committee
selected by the major trade association representing employers in
this state; (3) an active member of the West Virginia State Bar
Workers” Compensation Committee selected by the highest
ranking officer of the major employee organization representing
workers in this state; (4) the Dean of the West Virginia University
School of Law; and (5) the Chairman of the Judicial Investigation
Committee.

(f) The nominating committee is responsible for reviewing and
evaluating candidates for possible appointment to the Board of
Review by the Governor. In reviewing candidates, the nominating
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committee may accept comments from and request information
from any person or source.

(g) Each member of the nominating committee may submit up
to three names of qualified candidates for each position on the
Board of Review: Provided, That the member of the nominating
committee selected by the major trade organization representing
employers of this state shall submit at least one name of a qualified
candidate for each position on the board who either is, or who
represents, small business employers of this state. After careful
review of the candidates, the committee shall select a minimum of
one candidate for each position on the board.

(h) Of the initial appointments, one member shall be appointed
for a term ending December 31, 2006; one member shall be
appointed for a term ending December 31, 2008; and one member
shall be appointed for a term ending December 31, 2010.
Thereafter, the appointments shall be for six-year terms.

(i) A member of the Board of Review must, at the time he or
she takes office and thereafter during his or her continuance in
office, be a resident of this state, be a member in good standing of
the West Virginia State Bar, have a minimum of 10 years’
experience as an attorney admitted to practice law in this state prior
to appointment and have a minimum of five years’ experience in
preparing and presenting cases or hearing actions and making
decisions on the basis of the record of those hearings before
administrative agencies, regulatory bodies, or courts of record at
the federal, state, or local level.

(j) No member of the Board of Review may hold any other
office, or accept any appointment or public trust, nor may he or she
become a candidate for any elective public office or nomination
thereto. Violation of this subsection requires the member to vacate
his or her office. No member of the Board of Review may engage
in the practice of law during his or her term of office.

(k) A vacancy occurring on the board other than by expiration
of a term shall be filled in the manner original appointments were
made, for the unexpired portion of the term.
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(1) The board shall designate one of its members in rotation to
be chairman of the board for as long as the board may determine
by order made and entered of record. In the absence of the
chairman, any other member designated by the members present
shall act as chairman.

(m) The Board of Review shall meet as often as necessary to
hold review hearings, at such times and places as the chairman may
determine. Two members shall be present in order to conduct
review hearings or other business. All decisions of the board shall
be determined by a majority of the members of the board.

(n) The Board of Review shall make general rules regarding
the pleading, including the form of the petition and any responsive
pleadings, practice, and procedure to be used by the board.

(o) The Board of Review may hire a clerk and other
professional and clerical staff necessary to carry out the
requirements of this article. It is the duty of the clerk of the Board
of Review to attend in person, or by deputy, all the sessions of the
board, to obey its orders and directions, to take care of and preserve
in an office, kept for the purpose, all records and papers of the
board, and to perform other duties as prescribed by law or required
of him or her by the board. All employees of the board serve at the
will and pleasure of the board. The board’s employees are exempt
from the salary schedule or pay plan adopted by the Division of
Personnel. All personnel of the Board of Review are under the
supervision of the chairman of the Board of Review.

(p) If considered necessary by the board, the board may,
through staffing or other resources, procure assistance in review of
medical portions of decisions.

(q) Upon the conclusion of any hearing, or prior thereto with
concurrence of the parties, the board shall promptly determine the
matter and make an award in accordance with its determination.

(r) The award shall become a part of the commission file. A
copy of the award shall be sent forthwith by mail to all parties in
interest.
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(s) The award is final when entered. The award shall contain a
statement explaining the rights of the parties to an appeal to the
Board of Review and the applicable time limitations involved.

(t) The board shall submit to the Insurance Commissioner a
budget sufficient to adequately provide for the administrative and
other operating expenses of the board.

(u) The board shall report monthly to the Industrial Council on
the status of all claims on appeal.

(v) Effective upon termination of the commission, the Board of
Review shall be transferred to the Insurance Commissioner which
shall have the oversight and administrative authority heretofore
provided to the executive director and the board of managers.

(w) This section is of no force and effect after June 30, 2022.

§23-5-11a. Workers’ Compensation Board of Review
generally; administrative powers and duties of the board;
effective July 1, 2022.

(a) The ‘Workers’ Compensation Board of Review’, which
may also be referred to as ‘the Board of Review’ or ‘the board’ is
hereby continued and granted exclusive jurisdiction over all
objections to decisions of the Insurance Commissioner, private
carriers, and self-insured employers, whichever is applicable,
including any and all matters pending before the Office of Judges
after September 30, 2022.

(b) The board consists of five members.

(c) The Governor shall appoint, with the advice and consent of
the Senate, five attorneys qualified in accordance with subsection
() of this section to serve as members of the Board of Review. A
member of the Board of Review may be removed by the Governor
for official misconduct, incompetence, neglect of duty, gross
immorality, or malfeasance and then only after notice and
opportunity to respond and present evidence. No more than three
of the members of the board may be of the same political party.
The Governor shall set the salary of the members of the board.
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Provided, however, That the annual salary of a member of the
Board of Review shall not exceed $125.000. Members are entitled
to be reimbursed for actual and necessary travel expenses incurred
in the discharge of official duties in a manner consistent with the
guidelines of the Travel Management Office of the Department of
Administration.

(d) Of the initial appointments of the two additional seats
created during the 2021 Regular Session, one member shall be
appointed for a term ending December 31, 2025; one member shall
be appointed for a term ending December 31, 2027. Thereafter, The
appointments shall be for six-year terms.

(e) A member of the Board of Review must, at the time he or
she takes office and thereafter during his or her continuance in
office, be a resident of this state, be a member in good standing of
the West Virginia State Bar, have a minimum of 10 years’
experience as an attorney admitted to practice law in this state prior
to appointment and have a minimum of five years’ experience in
preparing and presenting cases or hearing actions and making
decisions on the basis of the record of those hearings before
administrative agencies, regulatory bodies or courts of record at the
federal, state or local level.

(f) No member of the Board of Review may hold any other
office, or accept any appointment or public trust, nor may he or she
become a candidate for any elective public office or nomination
thereto. Violation of this subsection requires the member to vacate
his or her office. No member of the Board of Review may engage
in the practice of law during his or her term of office.

(2) A vacancy occurring on the board other than by expiration
of a term shall be filled in the manner original appointments were
made, for the unexpired portion of the term.

(h) The board shall designate one of its members in rotation to
be chair of the board for as long as the board may determine by
order made and entered of record. In the absence of the chair, any
other member designated by the members present shall act as chair.
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(1) The Board of Review shall meet as often as necessary to
conduct the board’s administrative business and make rules of
practice and procedure, at such times and places as the chair may
determine. Two members shall be present in order to conduct
administrative business and make rules of practice and procedure.
All decisions of the board upon administrative matters, pursuant to
this section, shall be determined by a majority of the members of
the board.

(1) The Board of Review shall, from time to time, promulgate
rules of practice and procedure for the review and determination of
all objections filed with the board. The board does not have the
power to initiate or to promulgate legislative rules as that phrase is
defined in §29A-3-1 et seq. of this code. Any rules adopted
pursuant to this section which are applicable to the provisions of
this article are not subject to §29A-3-9 through §29A-3-16 of this
code. The board shall follow the remaining provisions of chapter
29A of this code for giving notice to the public of its actions and
the holding of hearings or receiving of comments on the rules.

(k) The Board of Review may hire a clerk, hearing examiners,
and other professional and clerical staff necessary to carry out the
requirements of this article. It is the duty of the clerk of the Board
of Review to attend in person, or by deputy, all the sessions of the
board, to obey its orders and directions, to take care of and preserve
in an office, kept for the purpose, all records and papers of the
board and to perform other duties as prescribed by law or required
of him or her by the board. All employees of the board serve at the
will and pleasure of the board. The board’s employees are exempt
from the salary schedule or pay plan adopted by the Division of
Personnel: Provided, That for the purpose of any applicable
Division of Personnel Class Specifications, hearing examiners
must be classified under a class with ‘attorney’ in the class title. All
personnel of the Board of Review are under the supervision of the
chair of the Board of Review.

(D) The administrative expenses of the Board of Review shall
be included within the annual budget of the Insurance
Commissioner, and the Insurance Commissioner shall have
administrative authority and oversight over the Board of Review.
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(m) The amendments to this section made during the 2021
Regular Session of the Legislature shall become effective on July
1,2022. Provided, That the board is authorized to promulgate rules
and hire staff, pursuant to subsection (k) and (I) of this section
respectively, prior to July 1, 2022, to the extent necessary to
comply with the requirements of this article that shall become
effective on that date.

§23-5-12. Appeal to board; procedure; remand and
supplemental hearing; effective until June 30, 2022.

(a) Any employer, employee, claimant, or dependent who shall
feel aggrieved at any final action of the administrative law judge
taken after a hearing held in accordance with the provisions of §23-
5-9 of this code shall have the right to appeal to the board created
in §23-11-1 of this code for a review of such action. The Workers’
Compensation Commission, the successor to the commission,
other private insurance carriers and self-insured employers,
whichever is applicable, shall likewise have the right to appeal to
the board any final action taken by the administrative law judge.
The aggrieved party shall file a written notice of appeal with the
board of review, with a copy to the office of judges, within thirty
days after receipt of notice of the action complained of or, in any
event, regardless of notice, within sixty days after the date of the
action complained of, and unless the notice of appeal is filed within
the time specified, no appeal shall be allowed, the time limitation
is a condition of the right to appeal and hence jurisdictional. The
board shall notify the other parties immediately upon the filing of
a notice of appeal. The notice of appeal shall state the ground for
review and whether oral argument is requested. The Office of
Judges, after receiving a copy of the notice of appeal, shall
forthwith make up a transcript of the proceedings before the Office
of Judges and certify and transmit it to the board. The certificate
shall incorporate a brief recital of the proceedings in the case and
recite each order entered and the date thereof.

(b) The board shall set a time and place for the hearing of
arguments on each claim and shall notify the interested parties
thereof. The review by the board shall be based upon the record
submitted to it and such oral argument as may be requested and
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received. The board may affirm, reverse, modify, or supplement
the decision of the administrative law judge and make such
disposition of the case as it determines to be appropriate. Briefs
may be filed by the interested parties in accordance with the rules
of procedure prescribed by the board. The board may affirm the
order or decision of the administrative law judge or remand the
case for further proceedings. It shall reverse, vacate, or modify the
order or decision of the administrative law judge if the substantial
rights of the petitioner or petitioners have been prejudiced because
the administrative law judge’s findings are:

(1) In violation of statutory provisions; or

(2) In excess of the statutory authority or jurisdiction of the
administrative law judge; or

(3) Made upon unlawful procedures; or
(4) Affected by other error of law; or

(5) Clearly wrong in view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

(c) After a review of the case, the board shall issue a written
decision and send a copy by mail to the parties.

(1) All decisions, findings of fact and conclusions of law of the
Board of Review shall be in writing and state with specificity the
laws and facts relied upon to sustain, reverse, or modify the
administrative law judge’s decision.

(2) Decisions of the Board of Review shall be made by a
majority vote of the board of review.

(3) A decision of the Board of Review is binding upon the
executive director and the commission and the successor to the
commission, other private insurance carriers, and self-insured
employers, whichever is applicable, with respect to the parties
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involved in the particular appeal. The executive director, the
successor to the commission, other private insurance carriers, and
self-insured employers, whichever is applicable, shall have the
right to seek judicial review of a board of review decision
irrespective of whether or not he or she appeared or participated in
the appeal to the Board of Review.

(d) Instead of affirming, reversing, or modifying the decision
of the administrative law judge, the board may, upon motion of any
party or upon its own motion, for good cause shown, to be set forth
in the order of the board, remand the case to the chief
administrative law judge for the taking of such new, additional, or
further evidence as in the opinion of the board may be necessary
for a full and complete development of the facts of the case. In the
event the board shall remand the case to the chief administrative
law judge for the taking of further evidence, the administrative law
judge shall proceed to take new, additional, or further evidence in
accordance with any instruction given by the board within 30 days
after receipt of the order remanding the case. The chief
administrative law judge shall give to the interested parties at least
10 days’ written notice of the supplemental hearing, unless the
taking of evidence is postponed by agreement of parties, or by the
administrative law judge for good cause. After the completion of a
supplemental hearing, the administrative law judge shall, within 60
days, render his or her decision affirming, reversing, or modifying
the former action of the administrative law judge. The decision
shall be appealable to and proceeded with by the Board of Review
in the same manner as other appeals. In addition, upon a finding of
good cause, the board may remand the case to the Workers’
Compensation Commission, the successor to the commission,
other private insurance carriers, and self-insured employers,
whichever is applicable, for further development. Any decision
made by the commission, the successor to the commission, other
private insurance carriers, and self-insured employers, whichever
is applicable, following a remand shall be subject to objection to
the Office of Judges and not to the board. The board may remand
any case as often as in its opinion is necessary for a full
development and just decision of the case.
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(e) All appeals from the action of the administrative law judge
shall be decided by the board at the same session at which they are
heard, unless good cause for delay thereof be shown and entered of
record.

(f) In all proceedings before the board, any party may be
represented by counsel.

(2) This section is of no force and effect after June 30, 2022.

§23-5-12a. Appeal of board decisions to the Intermediate Court
of Appeals; procedure; remand and supplemental hearing;
effective July 1, 2022.

(a) Any employer, employee, claimant, or dependent who shall
feel aggrieved by a decision of the Workers’ Compensation Board
of Review shall have the right to appeal to the West Virginia
Intermediate Court of Appeals, created by §51-11-1 et seq. of this
code, for a review of such action. The Insurance Commissioner,
other private insurance carriers, and self-insured employers,
whichever is applicable, shall likewise have the right to appeal to
the Intermediate Court of Appeals any final action taken by the
Workers’ Compensation Board of Review. The aggrieved party
shall file a written notice of appeal with the Intermediate Court of
Appeals, with a copy to the Workers’ Compensation Board of
Review, within 30 days after receipt of notice of the action
complained of or, in any event, regardless of notice, within 60 days
after the date of the action complained of: Provided, That unless
the notice of appeal is filed within the time specified, no appeal
shall be allowed: Provided, however, That the time limitation is a
condition of the right to appeal and hence jurisdictional. The board
shall notify the other parties immediately upon the filing of a notice
of appeal. The notice of appeal shall state the grounds for review
and whether oral argument is requested. The Workers’
Compensation Board of Review, after receiving a copy of the
notice of appeal, shall forthwith make up a transcript of any
proceedings before the board of review and certify and transmit it
to the Intermediate Court of Appeals. The certificate shall
incorporate a brief recital of the proceedings in the matter and
recite each order entered or decision issued and the date thereof.
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(b) The Intermediate Court of Appeals shall set a time and
place for the hearing of arguments on each claim and shall notify
the interested parties thereof. The review by the court shall be
based upon the record submitted to it and such oral argument as
may be requested and received. The Intermediate Court of Appeals
may affirm, reverse, modify, or supplement the decision of the
Workers’ Compensation Board of Review and make such
disposition of the case as it determines to be appropriate. Briefs
may be filed by the interested parties in accordance with the rules
of procedure prescribed by the court. The Intermediate Court of
Appeals may affirm the order or decision of the Workers’
Compensation Board of Review or remand the case for further
proceedings. It shall reverse, vacate, or modify the order or
decision of the Workers’ Compensation Board of Review, if the
substantial rights of the petitioner or petitioners have been
prejudiced because the Board of Review’s findings are:

(1) In violation of statutory provisions;

(2) In excess of the statutory authority or jurisdiction of the
Board of Review:

(3) Made upon unlawful procedures;

(4) Affected by other error of law;

(5) Clearly wrong in view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

(c) After a review of the case, the Intermediate Court of
Appeals shall issue a written decision and send a copy by mail to

the parties.

(1) All decisions, findings of fact, and conclusions of law of
the Intermediate Court of Appeals shall be in writing and state with
specificity the laws and facts relied upon to sustain, reverse, or
modify the Board of Review’s decision.
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(2) A decision of the Intermediate Court of Appeals is binding
upon the Insurance Commissioner, other private insurance carriers,
and self-insured employers, whichever is applicable, with respect
to _the parties involved in the particular appeal. The Insurance
Commissioner, other private insurance carriers, and self-insured
employers, whichever is applicable, shall have the right to seek
judicial review of a final decision of the Intermediate Court of
Appeals, pursuant to §51-11-13 of this code, irrespective of
whether the party appeared or participated in the appeal to the
Intermediate Court of Appeals.

(d) Instead of affirming, reversing, or modifying the decision
of the Workers’ Compensation Board of Review, the Intermediate
Court of Appeals may, upon motion of any party or upon its own
motion, for good cause shown, to be set forth in the order of the
court, remand the case to the Board of Review for the taking of
such new, additional, or further evidence as in the opinion of the
court considers necessary for a full and complete development of
the facts of the case. In the event the Intermediate Court of Appeals
shall remand the case to the Board of Review for the taking of
further evidence, the Board of Review shall proceed to take new,
additional, or further evidence in accordance with any instruction
given by the court within 30 days after receipt of the order
remanding the case. The Workers’ Compensation Board of Review
shall give to the interested parties at least 10 days’ written notice
of the supplemental hearing, unless the taking of evidence is
postponed by agreement of parties, or by the Board of Review for
good cause. After the completion of a supplemental hearing, the
Workers’ Compensation Board of Review shall, within 60 days,
render its decision affirming, reversing, or modifying the former
action of the Workers’ Compensation Board of Review. The
decision shall be appealable to, and proceeded with, by the
Intermediate Court of Appeals in the same manner as other appeals.
In addition, upon a finding of good cause, the court may remand
the case to the Insurance Commissioner, other private insurance
carriers, or self-insured employers, whichever is applicable, for
further development. Any decision made by the Insurance
Commissioner, other private insurance carriers, or self-insured
employers, whichever is applicable, following a remand, shall be




2021] HOUSE OF DELEGATES 1855

subject to objection to the Workers’ Compensation Board of
Review and not to the Intermediate Court of Appeals. The
Intermediate Court of Appeals may remand any case as often as, in
its opinion, is necessary for a full development and just decision of
the case.

(e) In all proceedings before the Intermediate Court of Appeals,
any party may be represented by counsel.

(f) This section becomes effective on July 1, 2022.

§23-5-13. Continuances and supplemental hearings; claims not
to be denied on technicalities; effective until June 30, 2022.

(a) It is the policy of this chapter that the rights of claimants for
workers’ compensation be determined as speedily and
expeditiously as possible to the end that those incapacitated by
injuries and the dependents of deceased workers may receive
benefits as quickly as possible in view of the severe economic
hardships which immediately befall the families of injured or
deceased workers. Therefore, the criteria for continuances and
supplemental hearings ‘for good cause shown’ are to be strictly
construed by the chief administrative law judge and his or her
authorized representatives to prevent delay when granting or
denying continuances and supplemental hearings. It is also the
policy of this chapter to prohibit the denial of just claims of injured
or deceased workers or their dependents on technicalities.

(b) This section is of no force and effect after June 30, 2022.

§23-5-13a. Continuances and supplemental hearings: claims
not to be denied on technicalities; effective July 1, 2022.

(a) It is the policy of this chapter that the rights of claimants for
workers’ compensation be determined as speedily and
expeditiously as possible to the end that those incapacitated by
injuries _and the dependents of deceased workers may receive
benefits as quickly as possible in view of the severe economic
hardships which immediately befall the families of injured or
deceased workers. Therefore, the criteria for continuances and
supplemental hearings ‘for good cause shown’ are to be strictly
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construed by the Workers” Compensation Board of Review and its
authorized representatives to prevent delay when granting or
denying continuances and supplemental hearings. It is also the
policy of this chapter to prohibit the denial of just claims of injured
or deceased workers or their dependents on technicalities.

(b) This section becomes effective on July 1, 2022.

§23-5-15. Appeals from final decisions of board to Supreme
Court of Appeals_prior to July 1, 2022; procedure; costs.

a) As provided in §23-5-8b of this code, the provisions of this
section do not apply to any decision issued by the Workers’
Compensation Board of Review after June 30, 2022.

) (b) Review of any final decision of the board, including any
order of remand, may be prosecuted by either party or by the
commisston Insurance Commissioner, other private insurance
carriers, and self-insured employers, whichever is applicable, to the
Supreme Court of Appeals within 30 days from the date of the final
order by filing a petition therefor with the court against the board
and the adverse party or parties as respondents. Unless the petition
for review is filed within the 30-day period, no appeal or review
shall be allowed, such time limitation is a condition of the right to
such appeal or review and hence jurisdictional. The clerk of the
Supreme Court of Appeals shall notify each of the respondents and
the We%kers—@empensaﬁeﬂ—eemimssﬂa—th%s&eeesser—te—the
commisstonr Insurance Commissioner, other private insurance
carriers, and self-insured employers, whichever is applicable, of
the filing of such petition. The board shall, within 10 days after
receipt of the notice, file with the clerk of the court the record of
the proceedings had before it, including all the evidence. The court
or any judge thereof in vacation may thereupon determine whether
or not a review shall be granted. If review is granted to a
nonresident of this state, he or she shall be required to execute and
file with the clerk before an order or review shall become effective,
a bond, with security to be approved by the clerk, conditioned to
perform any judgment which may be awarded against him or her.
The board may certify to the court and request its decision of any
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question of law arising upon the record, and withhold its further
proceeding in the case, pending the decision of court on the
certified question, or until notice that the court has declined to
docket the same. If a review is granted or the certified question is
docketed for hearing, the clerk shall notify the board and the parties
litigant or their attorneys and the Werkers™Ceompensation
Commisston—the—sueeessor—to—the—eommisston  Insurance
Commissioner, other private insurance carriers, and self-insured
employers, whichever is applicable, of that fact by mail. If a review
is granted or the certified question docketed, the case shall be heard
by the court in the same manner as in other cases, except that
neither the record nor briefs need be printed. Every review granted
or certified question docketed prior to 30 days before the beginning
of the term, shall be placed upon the docket for that term. The
Attorney General shall, without extra compensation, represent the
board in such cases. The court shall determine the matter brought
before it and certify its decision to the board and to the commission.
The cost of the proceedings on petition, including a reasonable
attorney’s fee, not exceeding $30 to the claimant’s attorney, shall
be fixed by the court and taxed against the employer if the latter is
unsuccessful. If the claimant, or the commission (in case the latter
is the applicant for review) is unsuccessful, the costs, not including
attorney’s fees, shall be taxed against the commission, payable out
of the Workers’ Compensation Fund, or shall be taxed against the
claimant, in the discretion of the court: But there shall be no cost
taxed upon a certified question.

) (c) In reviewing a decision of the Board of Review, the
Supreme Court of Appeals shall consider the record provided by
the board and give deference to the board’s findings, reasoning,
and conclusions, in accordance with subsections (e);-and (d) and
(e) of this section.

te) (d) If the decision of the board represents an affirmation of
a prior ruling by both the commission and the Office of Judges that
was entered on the same issue in the same claim, the decision of
the board may be reversed or modified by the Supreme Court of
Appeals only if the decision is in clear violation of constitutional
or statutory provision, is clearly the result of erroneous conclusions
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of law, or is based upon the board’s material misstatement or
mischaracterization of particular components of the evidentiary
record. The court may not conduct a de novo reweighing of the
evidentiary record. If the court reverses or modifies a decision of
the board pursuant to this subsection, it shall state with specificity
the basis for the reversal or modification and the manner in which
the decision of the board clearly violated constitutional or statutory
provisions, resulted from erroneous conclusions of law, or was
based upon the board’s material misstatement or
mischaracterization of particular components of the evidentiary
record.

&) (e) If the decision of the board effectively represents a
reversal of a prior ruling of either the commission or the Office of
Judges that was entered on the same issue in the same claim, the
decision of the board may be reversed or modified by the Supreme
Court of Appeals only if the decision is in clear violation of
constitutional or statutory provisions, is clearly the result of
erroneous conclusions of law, or is so clearly wrong based upon
the evidentiary record that even when all inferences are resolved in
favor of the board’s findings, reasoning, and conclusions, there is
insufficient support to sustain the decision. The court may not
conduct a de novo reweighing of the evidentiary record. If the court
reverses or modifies a decision of the board pursuant to this
subsection, it shall state with specificity the basis for the reversal
or modification and the manner in which the decision of the board
clearly violated constitutional or statutory provisions, resulted
from erroneous conclusions of law, or was so clearly wrong based
upon the evidentiary record that even when all inferences are
resolved in favor of the board’s findings, reasoning, and
conclusions, there is insufficient support to sustain the decision.

§23-5-16. Fees of attorney for claimant; unlawful charging or
receiving of attorney fees; effective until June 30, 2022.

(a) An attorney’s fee in excess of 20 percent of any award
granted may not be charged or received by an attorney for a
claimant or dependent. In no case may the fee received by the
attorney of the claimant or dependent be in excess of 20 percent of
the benefits to be paid during a period of 208 weeks. The interest
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on disability or dependent benefits as provided in this chapter may
not be considered as part of the award in determining the attorney’s
fee. However, any contract entered into in excess of 20 percent of
the benefits to be paid during a period of 208 weeks, as herein
provided, is unlawful and unenforceable as contrary to the public
policy of this state and any fee charged or received by an attorney
in violation thereof is an unlawful practice and renders the attorney
subject to disciplinary action.

(b) On a final settlement an attorney may charge a fee not to
exceed 20 percent of the total value of the medical and indemnity
benefits: Provided, That this attorney’s fee, when combined with
any fees previously charged or received by the attorney for
permanent partial disability or permanent total disability benefits
may not exceed 20 percent of an award of benefits to be paid during
a period of 208 weeks.

(c) Except attorney’s fees and costs recoverable pursuant to
§23-2C-21(c) of this code, an attorney’s fee for successful recovery
of denied medical benefits may be charged or received by an
attorney, and paid by the private carrier or self-insured employer,
for a claimant or dependent under this section. In no event may
attorney’s fees and costs be awarded pursuant to both this section
and §23-2C-21(c) of this code.

(1) If a claimant successfully prevails in a proceeding relating
to a denial of medical benefits brought before the commission,
successor to the commission, other private carrier, or self-insured
employer, whichever is applicable, as a result of utilization review,
arbitration, mediation, or other proceedings, or a combination
thereof, relating to denial of medical benefits before the Office of
Judges, Board of Review, or court, there shall additionally be
charged against the private carriers or self-insured employers,
whichever is applicable, the reasonable costs and reasonable hourly
attorney fees of the claimant. Following the successful resolution
of the denial in favor of the claimant, a fee petition shall be
submitted by the claimant’s attorney to the Insurance
Commissioner or his or her successors, arbitrators, mediator, the
Office of Judges, the Board of Review, or court, whichever enters
a final decision on the issue. An attorney representing a claimant
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must submit a claim for attorney fees and costs within 30 days
following a decision in which the claimant prevails and the order
becomes final.

(2) The Insurance Commissioner or his or her successors,
arbitrators, mediator, the Office of Judges, the Board of Review, or
court shall enter an order within 30 days awarding reasonable
attorney fees not to exceed $125 per hour and reasonable costs of
the claimant to be paid by the private carriers or self-insured
employers, whichever is applicable, which shall be paid as
directed. In no event may an award of the claimant’s attorney’s fees
under this subsection exceed $500 per litigated medical issue, not
to exceed $2,500 in a claim.

(3) In determining the reasonableness of the attorney fees to be
awarded, the Insurance Commission, arbitrator, mediator, Office
of Judges, Board of Review, or court shall consider the experience
of the attorney, the complexity of the issue, the hours expended,
and the contingent nature of the fee.

(d) This section is of no force and effect after June 30, 2022.

§23-5-16a. Fees of attorney for claimant: unlawful charging or
receiving of attorney fees.

(a) An attorney’s fee in excess of 20 percent of any award
granted may not be charged or received by an attorney for a
claimant or dependent. In no case may the fee received by the
attorney of the claimant or dependent be in excess of 20 percent of
the benefits, to be paid during a period of 208 weeks. The interest
on disability or dependent benefits, as provided in this chapter, may
not be considered as part of the award in determining the attorney’s
fee. However, any contract entered into in excess of 20 percent of
the benefits to be paid during a period of 208 weeks, as herein
provided, is unlawful and unenforceable as contrary to the public
policy of this state and any fee charged or received by an attorney
in violation thereof is an unlawful practice and renders the attorney
subject to disciplinary action.
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(b) On a final settlement an attorney may charge a fee not to
exceed 20 percent of the total value of the medical and indemnity
benefits: Provided, That this attorney’s fee, when combined with
any fees previously charged or received by the attorney for
permanent partial disability or permanent total disability benefits
may not exceed 20 percent of an award of benefits to be paid during
a period of 208 weeks.

(c) Except attorney’s fees and costs recoverable pursuant to
§23-2C-21(c) of this code, an attorney’s fee for successful recovery
of denied medical benefits may be charged or received by an
attorney and paid by the private carrier or self-insured employer,
for a claimant or dependent under this section. In no event may
attorney’s fees and costs be awarded pursuant to both this section
and §23-2C-21(c) of this code.

(1) If a claimant successfully prevails in a proceeding relating
to a denial of medical benefits brought before the Insurance
Commissioner, other private carrier, or self-insured employer,
whichever is applicable, as a result of utilization review,
arbitration, mediation, or other proceedings, or a combination
thereof, relating to denial of medical benefits before the Workers’
Compensation Board of Review, or a court, there shall additionally
be charged against the private carriers or self-insured employers,
whichever is applicable, the reasonable costs and reasonable hourly
attorney’s fees of the claimant. Following the successful resolution
of the denial in favor of the claimant, a fee petition shall be
submitted by the claimant’s attorney to the Insurance
Commissioner or his or her successors, arbitrators, mediator, the
Workers’ Compensation Board of Review, or a court, whichever
enters a final decision on the issue. An attorney representing a
claimant must submit a claim for attorney’s fees and costs within
30 days following a decision in which the claimant prevails and the
order becomes final.

(2) The Insurance Commissioner or his or her successors,
arbitrators, mediators, the Workers’ Compensation Board of
Review. or a court shall enter an order within 30 days awarding
reasonable attorney’s fees not to exceed $125 per hour and
reasonable costs of the claimant to be paid by the private carriers
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or self-insured employers, whichever is applicable, which shall be
paid as directed. In no event may an award of the claimant’s
attorney’s fees under this subsection exceed $500 per litigated
medical issue, not to exceed $2.500 in a claim.

(3) In determining the reasonableness of the attorney’s fees to
be awarded, the Insurance Commissioner, arbitrator, mediator,
Workers’ Compensation Board of Review, or court shall consider
the experience of the attorney, the complexity of the issue, the
hours expended, and the contingent nature of the fee.

(d) This section becomes effective on July 1, 2022.

CHAPTER 29A. STATE ADMINISTRATIVE
PROCEDURES ACT.

ARTICLE 5. CONTESTED CASES.
§29A-5-4. Judicial review of contested cases.

(a) Any party adversely affected by a final order or decision in
a contested case is entitled to judicial review thereof under this
chapter, but nothing in this chapter shall be deemed to prevent other
means of review, redress, or relief provided by law.

(b) Proceedings for review of any final order or decision issued
on or before June 30, 2022, shall be instituted by filing a petition,
at the election of the petitioner, in either the Circuit Court of
Kanawha County, West Virginia, or in the circuit court of the
county in which the petitioner or any one of the petitioners resides
or does business, or with the judge thereof in vacation, within 30
days after the date upon which such party received notice of the
final order or decision of the agency. Notwithstanding any
provision of this code to the contrary, proceedings for judicial
review of any final order or decision issued after June 30, 2022,
must be instituted by filing an appeal to the Intermediate Court of
Appeals as provided in §51-11-1 et seq. of this code. A copy of the
petition shall be served upon the agency and all other parties of
record by registered or certified mail. The petition shall state
whether the appeal is taken on questions of law or questions of fact,
or both. No appeal bond shall be required to affect any such appeal.
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(c) The filing of the petition shall not stay enforcement of the
agency order or decision or act as a supersedeas thereto, but the
agency may stay such enforcement, and the appellant, at any time
after the filing of his or her petition, may apply to such eirenit court
for a stay of or supersedeas to such final order or decision. Pending
the appeal, the court may grant a stay or supersedeas upon such
terms as it deems proper.

(d) Within 15 days after receipt of a copy of the petition by the
agency, or within such further time as the court may allow, the
agency shall transmit to such eirenit court the original or a certified
copy of the entire record of the proceeding under review, including
a transcript of all testimony and all papers, motions, documents,
evidence, and records as were before the agency, all agency staff
memoranda submitted in connection with the case, and a statement
of matters officially noted; but, by stipulation of all parties to the
review proceeding, the record may be shortened. The expense of
preparing such record shall be taxed as a part of the costs of the
appeal. The appellant shall provide security for costs satisfactory
to the court. Any party unreasonably refusing to stipulate to limit
the record may be taxed by the court for the additional costs
involved. Upon demand by any party to the appeal, the agency shall
furnish, at the cost of the party requesting same, a copy of such
record. In the event the complete record is not filed with the court
within the time provided for in this section, the appellant may apply
to the court to have the case docketed, and the court shall order
such record filed.

(e) Appeals taken on questions of law, fact, or both, shall be
heard upon assignments of error filed in the cause or set out in the
briefs of the appellant. Errors not argued by brief may be
disregarded, but the court may consider and decide errors which
are not assigned or argued. The court or judge shall fix a date and
time for the hearing on the petition, but such hearing, unless by
agreement of the parties, shall not be held sooner than 10 days after
the filing of the petition, and notice of such date and time shall be
forthwith given to the agency.

(f) The review shall be conducted by the court without a jury
and shall be upon the record made before the agency, except that
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in cases of alleged irregularities in procedure before the agency,
not shown in the record, testimony thereon may be taken before the
court. The court may hear oral arguments and require written
briefs.

(g) The court may affirm the order or decision of the agency or
remand the case for further proceedings. It shall reverse, vacate, or
modify the order or decision of the agency if the substantial rights
of the petitioner or petitioners have been prejudiced because the
administrative findings, inferences, conclusions, decision, or order
are:

(1) In violation of constitutional or statutory provisions; et

(2) In excess of the statutory authority or jurisdiction of the
agency; e

(3) Made upon unlawful procedures; ef
(4) Affected by other error of law; e

(5) Clearly wrong in view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

(h) The judgment of the circuit court or the Intermediate Court
of Appeals, whichever is applicable, shall be final unless reversed,
vacated, or modified on appeal to the Supreme Court of Appeals of
this state in accordance with the provisions of §29A-6-1 of this
code.

ARTICLE 6. APPEALS.
§29A-6-1. Supreme Court of Appeals.

(a) Any party adversely affected by the final judgment of the
circuit court under this chapter may seek review thereof by appeal
to the Supreme Court of Appeals of this state, and jurisdiction is
hereby conferred upon such court to hear and entertain such
appeals upon application made therefor in the manner and within



2021] HOUSE OF DELEGATES 1865

the time provided by law for civil appeals generally: Provided,
That a circuit court has no jurisdiction to review a final order or
decision in a contested case issued after June 30, 2022.

(b) Any party adversely affected by the final order, decision, or
judgment of the Intermediate Court of Appeals under this chapter
may seek review thereof by petition to the Supreme Court of
Appeals, pursuant to the requirements of §51-11-1 et seq. of this
code.

CHAPTER 51. COURTS AND THEIR OFFICERS.
ARTICLE 2A. FAMILY COURTS.

§51-2A-24. Review by Intermediate Court of Appeals: transfer
of jurisdiction from circuit court.

a) Notwithstanding any provision of this code to the contrary,
an appeal of a final order or decision entered by a family court after
June 30, 2022, must be made to the Intermediate Court of Appeals,
as provided in §51-11-1 et seq. of this code.

(b) Notwithstanding any provision of this code to the contrary,
a circuit court has no jurisdiction to review a final order or decision
entered by a family court after June 30, 2022, if review of the final
order or decision is within the jurisdiction of the Intermediate Court
of Appeals, as provided in §51-11-5 of this code.

ARTICLE 9. RETIREMENT SYSTEM FOR JUDGES OF
COURTS OF RECORD.

§51-9-1a. Definitions.

(a) As used in this article, the term ‘judge’, ‘judge of any court
of record’, or ‘judge of any court of record of this state’ means,
refers to, and includes judges of the several circuit courts, judges
of the Intermediate Court of Appeals, and justices of the Supreme
Court of Appeals. For purposes of this article, the terms do not
mean, refer to, or include family court judges.
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(b) ‘Actuarially equivalent’ or ‘of equal actuarial value’ means
a benefit of equal value computed upon the basis of the mortality
table and interest rates as set and adopted by the retirement board
in accordance with the provisions of this article: Provided, That
when used in the context of compliance with the federal maximum
benefit requirements of Section 415 of the Internal Revenue Code,
‘actuarially equivalent’ shall be computed using the mortality
tables and interest rates required to comply with those
requirements.

(c) ‘Beneficiary’ means any person, except a member, who is
entitled to an annuity or other benefit payable by the retirement
system.

(d) ‘Board’ means the Consolidated Public Retirement Board
created pursuant to §5-10D-1 et seq. of this code.

(e) ‘Final average salary’ means the average of the highest 36
consecutive months’ compensation received by the member as a
judge of any court of record of this state.

(f) ‘Internal Revenue Code’ means the Internal Revenue Code
of 1986, as it has been amended.

(g) ‘Member’ means a judge participating in this system.

(h) ‘Plan year’ means the 12-month period commencing on
July 1 of any designated year and ending the following June 30.

(1) ‘Required beginning date’ means April 1 of the calendar
year following the later of: (1) The calendar year in which the
member attains age 70 and one-half; or (2) the calendar year in
which the member retires or otherwise separates from covered
employment.

(j) ‘Retirement system’ or ‘system’ means the Judges’
Retirement System created and established by this article.
Notwithstanding any other provision of law to the contrary, the
provisions of this article are applicable only to circuit judges,
judges of the Intermediate Court of Appeals, and justices of the
Supreme Court of Appeals in the manner specified in this article.
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No service as a family court judge may be construed to qualify a
person to participate in the Judges’ Retirement System or used in
any manner as credit toward eligibility for retirement benefits
under the Judges’ Retirement System.

ARTICLE 11. THE WEST VIRGINIA APPELLATE
REORGANIZATION ACT.

§51-11-1. Short title

This article is known and may be cited as the West Virginia
Appellate Reorganization Act of 2021.

§51-11-2. Definitions.

For the purpose of this article:

‘Circuit court’ means a circuit court of this state, as provided
in §51-2-1 of this code.

‘Clerk’ means the Clerk of the Supreme Court of Appeals of
West Virginia.

‘Intermediate Court of Appeals’ means the Intermediate Court
of Appeals of West Virginia created by this article.

‘Judge’ means a person appointed or elected to serve as a Judge
for the Intermediate Court of Appeals, pursuant to this article.

‘Supreme Court of Appeals’ means the Supreme Court of
Appeals of West Virginia.

§51-11-3. West Virginia Intermediate Court of Appeals:
constitutional authority; Court created; judges;
qualifications of judges; location; clerk.

(a) The Legislature finds that:

(1) Section one, article VIII of the Constitution of West
Virginia explicitly recognizes the power of the Legislature to
establish an intermediate court of appeals.
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(2) Section six, article VIII of the Constitution of West Virginia
acknowledges that appellate jurisdiction ‘may be conferred by law
exclusively upon an intermediate appellate court’ and numerous
additional references to the potential creation of an intermediate
appellate _court by the Legislature appear throughout the
Constitution.

(b) In accordance with Section One, Article VIII of the West
Virginia Constitution, the West Virginia Intermediate Court of
Appeals is created. The Intermediate Court is a court of record and
shall issue, as appropriate in each appeal, written opinions, orders,
and decisions. The court shall be established and operable on or
before July 1, 2022.

(c) The Intermediate Court of Appeals shall convene, conduct
proceedings, and issue decisions, rulings. and opinions of the court.

(d) The Intermediate Court of Appeals shall consist of three
judges, initially appointed by the Governor in accordance with §51-
11-6 of this code.

(1) An Intermediate Court of Appeals Judge must be a member
in good standing of the West Virginia State Bar and admitted to
practice law in this state for at least ten years prior to appointment
or election to the Intermediate Court of Appeals.

(2) An Intermediate Court of Appeals Judge must have been a
resident of the State of West Virginia for five years prior to election
to the Intermediate Court of Appeals.

(3) An Intermediate Court of Appeals Judge may not engage in
any other business, occupation or employment inconsistent with
the expeditious, proper and impartial performance of his or her
duties as a judicial officer. An Intermediate Court of Appeals Judge
is not permitted to engage in the outside practice of law and shall
devote full time to his or her duties as a judicial officer.

(4) A person sitting as an Intermediate Court of Appeals Judge
may not retain his or her position as judge upon becoming a pre-
candidate or candidate for any other elected public office, judicial

or nonjudicial.
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(e) The Intermediate Court of Appeals may be located in any
seat of county government within the state, or in any other place
which is convenient to litigants designated by the Intermediate
Court of Appeals for the purpose of hearing oral argument, or may
be located in a fixed location, in a facility provided by the Clerk
pursuant to §51-11-8 of this code.

(f) The Clerk of the Supreme Court shall act as clerk of the
Intermediate Court of Appeals. The Clerk shall keep a complete
record of the cases and proceedings of the Intermediate Court of
Appeals. The Clerk, subject to the approval of the Supreme Court,
may employ additional staff for the performance of duties relating
to the court of appeals and designate a deputy clerk to oversee the
administration of the Intermediate Court of Appeal

8§51-11-4. Jurisdiction: limitations.

(a) The Intermediate Court of Appeals has no original
jurisdiction.

(b) Unless specifically provided otherwise in this article,
appeals of the following matters shall be made to the Intermediate
Court of Appeals, which has appellate jurisdiction over such
matters:

(1) Final judgments or orders of a circuit court in civil cases,
entered after June 30, 2022: Provided, that the Supreme Court of
Appeals may, on its own accord, obtain jurisdiction over any civil
case filed in the Intermediate Court;

(2) Final judgments or orders of a family court, entered after
June 30, 2022;

(3) Final judgments or orders of a circuit court concerning
guardianship or conservatorship matters, entered after June 30,
2022, pursuant to §44A-1-1 et seq. of this code;

(4) Final judgments, orders, or decisions of an agency or an
administrative law judge entered after June 30, 2022, heretofore
appealable to the Circuit Court of Kanawha County pursuant to
§29A-5-4 or any other provision of this code;
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(5) Final orders or decisions of the Health Care Authority
issued prior to June 30, 2022, in a certificate of need review, but
transferred to the jurisdiction of the Intermediate Court of Appeals
upon termination of the Office of Judges pursuant to §16-2D-16a
of this code;

(6) Final orders or decisions issued by the Office of Judges
after June 30, 2022. and prior to its termination, as provided in §16-
2D-16 and §23-5-8a of this code; and

(7) Final orders or decisions of the Workers’ Compensation
Board of Review pursuant to §23-5-1 et seq. of this code, entered
after June 30, 2022.

(c) In appeals properly filed pursuant to subsection (b) of this
section, the parties shall be afforded a full and meaningful review
on the record of the lower tribunal and an opportunity to be heard.

(d) The Intermediate Court of Appeals does not have appellate
jurisdiction over the following matters:

(1) Judgments or final orders issued in any criminal proceeding
in this state. Provided, that if the West Virginia Supreme Court of
Appeals should adopt a policy of discretionary review of criminal
appeals then the Intermediate Court of Appeals shall have appellate
jurisdiction of such judgments or final orders;

(2) Judgments or final orders issued in any juvenile proceeding
pursuant to §49-4-701 et seq. of this code;

(3) Judgments or final orders issued in child abuse and neglect
proceedings pursuant to §49-4-601 et seq. of this code;

(4) Orders of commitment, issued pursuant to §27-5-1 et seq.
of this code:

(5) Any proceedings of the Lawyer Disciplinary Board:

(6) Any proceedings of the Judicial Investigation Commission;

(7) Final decisions of the Public Service Commission, issued
pursuant to §24-5-1 of this code;
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(8) Interlocutory appeals:

(9) Certified questions of law; and

(10) Extraordinary remedies, as provided in §53-1-1 et seq. of
this code, and any appeal of a decision or order of another court
regarding an extraordinary remedy.

8§51-11-5. Motion for direct review by Supreme Court of
Appeals.

(a) Within 20 days after a petition for appeal is filed in the
Intermediate Court of Appeals, a party may file a motion in the
Supreme Court of Appeals for direct review of a final judgment or
order that is otherwise within the appellate jurisdiction of the
Intermediate Court of Appeals pursuant to §51-11-5 of this code.

(b) The Supreme Court of Appeals may grant a motion filed
pursuant to this section if both of the following extraordinary
circumstances exist:

(1) The appeal involves a question of fundamental public
importance; and

(2) The appeal involves exigencies, in which time is of the
essence, necessitating direct review of the appeal by the Supreme
Court of Appeals.

(c¢) Notwithstanding any other provision of this code, if the
Supreme Court of Appeals grants a motion filed pursuant to this
section within 20 days after such motion is filed, jurisdiction over
the appeal is transferred to the Supreme Court of Appeals
according to all applicable rules of the court:

§51-11-6. Election of judges; initial appointment and election;
vacancies; length and conditions of judicial terms.

(a) The three Judges of the Intermediate Court of Appeals shall
be elected on a nonpartisan basis to serve 10-year terms, subject to
the exceptions for initial appointments and elections contained in
subsection (b) and subsection (c¢) of this section.
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(b) Nomination and election to fill initial vacancies. —The
Judges shall be nominated and appointed according to the
following procedure:

(1) (A) On or before January 1, 2022, the Judicial Vacancy
Advisory Commission, established pursuant to §3-10-3a of this
code, shall publish notice of the judicial vacancies for the
Intermediate Court of Appeals and begin accepting applications
from qualified individuals for the position of Judge of the
Intermediate Court of Appeals. The Commission is responsible for
reviewing and evaluating candidates for possible appointment to
the Intermediate Court of Appeals by the Governor. In reviewing
candidates, the Commission may accept applications from any
attorney who believes he or she to be qualified for the judgeships.
The Commission may accept comments from and request
information from any person or source.

(B) The Commission shall recommend three qualified
nominees for each position for Intermediate Court of Appeals
Judge: Provided, That each person on the list must meet the
requirements of §51-11-3(d) of this code at the time such person
will begin his or her term on the court.

(2) The Governor shall review the list certified by the Judicial
Vacancy Advisory Commission and nominate three qualified
candidates to serve as judge. The Governor shall make his or her
nominations without regard to political partisanship or affiliation.
If the Governor does not select a nominee for the position of judge
from the names provided by the Commission, he or she shall notify
the committee of that circumstance and the Commission shall
provide additional names for consideration by the Governor.

(3) The initial appointment term for each of the judges, at the
discretion of the Governor, shall be as follows: one judge shall be
selected to serve a two and one-half year term set to expire on
December 31, 2024, one judge shall be selected to serve a four and
one-half year term set to expire on December 31, 2026, and one
judge shall be elected to serve a six and one-half year term set to
expire on December 31, 2028.
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(4) Upon confirmation by the West Virginia Senate, an
individual appointed to serve as a Judge of the Intermediate Court
of Appeals pursuant to this subsection shall take an oath of office
and commence his or her duties on July 1, 2022.

(c) After the initial appointment, the Judges of the Intermediate
Court of Appeals shall be elected on a nonpartisan basis by division
during the primary election in every year during which a sitting
judge’s term will expire for a ten-year term of office, and the
judge’s term shall commence on January 1 of the year following,
as set forth in §3-5-1 ef seq. of this code.

(d) If a vacancy occurs in the office of Intermediate Court
Judge, the Governor shall fill the vacancy by appointment as
provided in §3-10-3 and §3-10-3a of this code.

() No person sitting as a judge of the Intermediate Court of
Appeals may retain his or her position as judge upon becoming a
candidate for any elected public office, judicial or nonjudicial.

(f) The Legislature recognizes that the Chief Justice of the West
Virginia Supreme Court of Appeals has authority to temporarily
assign judges to the Intermediate Court of Appeals pursuant to
section eight, article VIII of the Constitution of West Virginia, in
the event that a judge is temporarily unable to serve on the court.

§51-11-7. Rules of practice and procedure; fees; deadlines.

(a) Section three, article VIII of the Constitution of West
Virginia grants the Supreme Court of Appeals of West Virginia
supervisory control over all intermediate appellate courts in the
state, including the power to promulgate rules for the procedures
of an intermediate appellate court created by statute. In accordance
with those provisions, the Intermediate Court of Appeals is
therefore subject to the administrative control, supervision, and
oversight of the Supreme Court of Appeals and unless specifically
provided otherwise in this article, the pleadings, practice, and
procedure in all matters before the Intermediate Court of Appeals
are_governed by rules promulgated by the Supreme Court of

Appeals.
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(b) Filing; records. — All notices of appeals, petitions,
documents, and records in connection with an appeal to the
Intermediate Court of Appeals shall be filed in accordance with
rules promulgated by the Supreme Court of Appeals. Appeals to
the Intermediate Court of Appeals shall be filed with the Clerk of
the Supreme Court of Appeals. All appeals and other related
documents shall be filed by electronic means, when available.

(c) Fees. —

(1) The Clerk of the Supreme Court of Appeals may charge a
party appealing to the Intermediate Court of Appeals a filing fee in
the amount of $200.

(2) All moneys collected pursuant to this subsection shall be
deposited in the Ryan Brown Addiction Prevention and Recovery
Fund, created by §16-53-2 of this code, and all expenditures from
the fund shall comply with the requirements of that section.

(d) Appeal bonds. — The court may order the payment of an
appeal bond before an appeal to the Intermediate Court of Appeals
may commence, pursuant to rules promulgated by the Supreme
Court of Appeals, and when applicable, the requirements of
§58-5-14 of this code.

(e) Oral argument. — The Intermediate Court of Appeals has
discretion to determine whether appellate review of a case before
the court requires oral argument.

§51-11-8. Administration of court.

(a) In accordance with section three, article VIII of the
Constitution of West Virginia, the Intermediate Court of Appeals
1s subject to the administrative control, supervision, and oversight
of the Supreme Court of Appeals. Under that same provisions, the
Chief Justice of the Supreme Court of Appeals is the
‘administrative head’ of all West Virginia courts, empowering the
chief justice to exercise supervisory control over an intermediate
court of appeals.
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(b) The Administrative Director of the Supreme Court shall
provide for the requisite physical facilities, furniture, fixtures and
equipment necessary for the efficient operation of the Intermediate
Court of Appeals.

(¢) (1) In order to minimize any costs associated with the
necessary facilities for the Intermediate Court of Appeals, the
Administrative Director of the Supreme Court shall make existing
courtrooms throughout the state, including the courtroom of the
Supreme Court of Appeals, available for use by the Intermediate
Court of Appeals at times convenient both to the Intermediate
Court of Appeals and the local court.

(2) The Administrative Director of the Supreme Court may also
contract with the Department of Administration, county
commissions and private parties to provide for space that is suitable
for the Intermediate Court of Appeals. Facilities may include, but
are not limited to, courtrooms in county courthouses, courtrooms
in federal courthouses, county commission rooms in county
courthouses, rooms or facilities at institutions of higher education,
and other suitable spaces in federal, state, county, or municipal
buildings throughout the state.

(d) Chief Judge. — One Judge of the Intermediate Court of
Appeals shall be chosen Chief Judge. The manner of choosing the
Chief Judge and providing for periodic rotation of the position of
Chief Judge shall be determined by rules to be established by the
Supreme Court.

(e) Staff.— The Administrative Director of the Supreme Court
of Appeals shall provide administrative support and may employ
additional staff, as necessary, for the efficient operation of the
Intermediate Court of Appeals. The budget for the payment of
compensation and expenses of the Intermediate Court of Appeals
staff shall be included in the appropriation to the Supreme Court of

Appeals.

(f) The budget for the payment of the salaries and benefits for
the Intermediate Court of Appeals Judges and staff, facilities,
furniture, fixtures and equipment shall be included in the
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appropriation for the Supreme Court. To the extent possible, the
Supreme Court shall designate existing facilities and existing staff
members for use by the Intermediate Court of Appeals to minimize
the costs for establishing and operating the Intermediate Court of

Appeals.

§51-11-9. Written opinions: precedential effect.

(a) The Intermediate Court of Appeals shall issue, as
appropriate in each appeal, written opinions, orders, and decisions.
Provided, That a written decision on the merits shall be issued as a
matter of right in each appeal that is properly filed and within the
jurisdiction of the Intermediate Court of Appeals.

(b) A written opinion, order, or decision of the Intermediate
Court of Appeals is binding precedent for the decisions of all
circuit courts, family courts, magistrate courts, and agencies unless
the opinion, order, or decision is overruled or modified by the
Supreme Court of Appeals.

§51-11-10. Discretionary review by Supreme Court of Appeals
by petition

(a) A party in interest may petition the Supreme Court of
Appeals for appeal of a final order or judgment of the Intermediate
Court of Appeals in accordance with rules promulgated by the
Supreme Court of Appeals.

(b) Upon the proper filing of a notice of appeal in the Supreme
Court of Appeals, the order or judgment of the Intermediate Court
of Appeals may be stayed pending the appeal, in accordance with
rules promulgated by the Supreme Court of Appeals.

(¢) The Supreme Court of Appeals has discretion to grant or
deny the petition for appeal or certiorari of a decision by the
Intermediate Court of Appeals.

§51-11-11. Judicial compensation and benefits: expenses.

(a) The annual salary of a Judge of the Intermediate Court of
Appeals is $142.500. The budget for the payment of compensation
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and expenses of Intermediate Court of Appeals judges shall be
included in the appropriation for the Supreme Court of Appeals.

(b) Judges of the Intermediate Court of Appeals and staff shall
be reimbursed for their actual and necessary expenses incurred in
the performance of their duties under the guidelines prescribed by
the Administrative Director of the Supreme Court of Appeals.

§51-11-12. Attorney General as counsel for state.

The Attorney General shall appear as counsel for the state in
all cases pending in the Intermediate Court of Appeals, subject to
the same requirements and restrictions provided in §5-3-2 of this
code that apply to the Attorney General’s representation of the state
in cases pending in the Supreme Court of Appeals.

§51-11-13. Severability.

The provisions of this article are severable. If any portion of
this article is declared unconstitutional or the application of any
part of this article is held invalid, the remaining portions of this
article and their applicability shall remain valid and enforceable.

CHAPTER 58. APPEAL AND ERROR.

ARTICLE 5. APPELLATE RELIEF IN THE
INTERMEDIATE COURT OF APPEALS AND THE
SUPREME COURT OF APPEALS.

§58-5-1. When appeal lies.

(a) A party to a civil action may appeal to the Supreme Court
of Appeals from a final judgment of any circuit court or from an
order of any circuit court constituting a final judgment as to one or
more but fewer than all claims or parties upon an express
determination by the circuit court that there is no just reason for
delay and upon an express direction for the entry of judgment as to
such claims or parties. Provided, That an appeal of a final order or
judgment of a circuit court entered after June 30, 2022, shall be to
the Intermediate Court of Appeals, as required by §51-11-1 et seq.
of this code.
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(b) As provided in §51-11-13 of this code, a party in interest
may petition the Supreme Court of Appeals for appeal of a final
order or judgment of the Intermediate Court of Appeals in
accordance with rules promulgated by the Supreme Court of

Appeals.

(c) The defendant in a criminal action may appeal to the
Supreme Court of Appeals from a final judgment of any circuit
court in which there has been a conviction, or which affirms a
conviction obtained in an inferior court.”

Delegates Skaff, Evans, Fleischauer, Barach, Walker, Pushkin,
Zukoff, Brown and Lovejoy moved to amend the amendment on
page 73, line 13, following the period, by inserting a new section
to read as follows:

«“8§58-5-1a. Tolled effective date for implementation of the
Intermediate Court of Appeals.

(a) Legislative findings- As the most pressing issue in our
criminal justice, public health and judicial systems is the
management and rehabilitation of adults whose drug addiction has
impacted our state’s children, and rehabilitation of parents that
have been abusing or neglecting their children due to addiction
should be the state’s judicial system’s top priority through the
establishment of family drug treatment courts, and diverting
resources away from that effort to establish an Intermediate Court
of Appeals would be a misuse of limited government funds and
focus away from what must be seen as the most critical crisis facing
our state. Therefore, the implementation of the establishment of the
intermediate court shall be tolled until the judiciary implements
family drug treatment courts throughout the State of West Virginia.

(b) Notwithstanding any other the provisions of Enrolled
Committee Substitute for Senate Bill 275 enacted during the 2021
Regular Session of the West Virginia Legislature to the contrary,
this Act shall become effective only when the West Virginia
Supreme Court enters into its record a finding that family drug
treatment courts as authorized pursuant to §62-15B-1 et seq. of this
code are established and operational in all judicial circuits in the
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state. If family drug treatment courts have not been established in
all judicial circuits by July 1, 2021, the July 1, 2022 effective date
for the establishment of the Intermediate Court of Appeals shall be
tolled and become effective one year following the certification of
the West Virginia Supreme Court by order of the court finding the
requirements of this section have been fulfilled. The Court upon
entering such order shall provide notice to the Speaker of the West
Virginia House of Delegates, the President of State Senate, and the
Governor, and publish a notice in the West Virginia State Register
providing public notice that family drug treatment courts have been
established and are operational in each judicial circuit and the date
the Intermediate Court of Appeals will be operational, and as a
result, the provisions of this Act become effective as provided
herein.”

On the adoption of the amendment to the amendment, the yeas
and nays were demanded, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll
No. 318), and there were—yeas 28, nays 72, absent and not voting
none, with the yeas being as follows:

Yeas: Barach, Bates, Boggs, Brown, Diserio, Doyle, Evans,
Fleischauer, Fluharty, Garcia, Griffith, Hansen, Hornbuckle,
Lovejoy, Martin, McGeehan, Miller, Nestor, Paynter, Pethtel,
Pushkin, Rowe, Skaff, Thompson, Walker, Williams, Young and
Zukoff.

So, a majority of the members present not having voted in the
affirmative, the amendment to the amendment was rejected.

Delegates Bates, Young and Fleischauer moved to amend the
amendment on page 49, section 11a, line 59, following the period,
by inserting the following:

“Any person, not a temporary or probationary employee,
employed by the Office of Judges who is terminated or laid off as
a result of the expiration of the Office of Judges shall be afforded
the opportunity to apply to the Board of Review or to transfer or
apply for other state employment if he or she is an employee in
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200d standing at the time of termination or layoff. The Division of
Personnel shall establish and maintain, for a period of two years, a
list of all employees who were laid off or terminated by the Office
of Judges pursuant to this section, and who wish to remain eligible
for employment with the state. The Workers Compensation Board
of Review shall give employees of the Office of Judges on the list
priority for employment in an available position at the Workers
Compensation Board of Review equivalent to the position that
person held in the Office of Judges unless the Board of Review
determines that the person is less qualified than other applicants for
the position. Notwithstanding any other provision of this code to
the contrary, the Division of Personnel shall give employees of the
Office of Judges on the list priority to transfer to or be employed
for any other state position in classified or exempt service for
which the employee is qualified and applies.”

On the adoption of the amendment to the amendment, the yeas
and nays were demanded, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll
No. 319), and there were—yeas 29, nays 71, absent and not voting
none, with the yeas being as follows:

Yeas: Anderson, Barach, Bates, Boggs, Brown, Diserio, Doyle,
Evans, Fleischauer, Fluharty, Garcia, Griffith, Hanna, Hansen,
Higginbotham, Hornbuckle, Lovejoy, McGeehan, Miller, Paynter,
Pethtel, Pushkin, Rowe, Skaff, Thompson, Walker, Williams,
Young and Zukoff.

So, a majority of the members present not having voted in the
affirmative, the amendment to the amendment was rejected.

The question being on the adoption of the amendment
recommended by the Committee on Finance, the same was put, and
prevailed.

The bill was then ordered to third reading.

Com. Sub. for H. B. 2266, Relating to expanding certain
insurance coverages for pregnant women; on second reading,
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coming up in regular order, was read a second time and ordered to
engrossment and third reading.

Com. Sub. for H. B. 2581, Providing for the valuation of
natural resources property and an alternate method of appeal of
proposed valuation of natural resources property; on second
reading, coming up in regular order, was read a second time and
ordered to engrossment and third reading.

Com. Sub. for H. B. 2592, Require Counties and
Municipalities to hold all local elections during statewide
elections; on second reading, coming up in regular order, was, at
the request of Delegate Summers, and by unanimous consent,
postponed one day.

Com. Sub. for H. B. 2667, To create a cost saving program for
state buildings regarding energy efficiency; on second reading,
coming up in regular order, was read a second time and ordered to
engrossment and third reading.

Com. Sub. for H. B. 2720, Creating a Merit-Based Personnel
System within DOT; on second reading, coming up in regular
order, was read a second time and ordered to engrossment and third
reading.

H. B. 2768, Supplementing, amending and increasing an
existing item of appropriation from the State Road Fund, to the
Department of Transportation, Division of Highways; on second
reading, coming up in regular order, was read a second time and
ordered to engrossment and third reading.

Com. Sub. for H. B. 2769, Supplementing, amending and
increasing items of existing appropriation from the State Road
Fund to the Department of Transportation, Division of Motor
Vehicles; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.

H. B. 2790, Supplementing, amending, decreasing, and
increasing items of existing appropriation to Division of
Highways; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.
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H. B. 2915, Relating to public records management and
preservation; on second reading, coming up in regular order, was
read a second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 2927, Adding Caregiving expenses to
campaign finance expense; on second reading, coming up in
regular order, was, at the request of Delegate Summers, and by
unanimous consent, postponed one day.

H. B. 3082, Stabilizing funding sources for the DEP Division
of Air Quality; on second reading, coming up in regular order, was
read a second time and ordered to engrossment and third reading.

Com. Sub. for H. B. 3106, To change the hearing requirement
for misdemeanors to 10 days; on second reading, coming up in
regular order, was read a second time and ordered to engrossment
and third reading.

H. B. 3298, Making a supplemental appropriation to Dept. of
Commerce, Dept. of Education, Senior Services and Civil
Contingent Fund; on second reading, coming up in regular order,
was read a second time and ordered to engrossment and third
reading.

H. B. 3304, Authorizing the Division of Corrections and
Rehabilitation to establish a Reentry and Transitional Housing
Program; on second reading, coming up in regular order, was read
a second time and ordered to engrossment and third reading.

First Reading

The following joint resolution and bills on first reading,
coming up in regular order, were each read a first time and ordered
to second reading:

Com. Sub. for H. J. R. 3, Property Tax Modernization
Amendment,

Com. Sub. for H. B. 2017, Rewriting the Criminal Code,
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Com. Sub. for H. B. 2095, Providing increased protections for
the welfare of domestic animals,

Com. Sub. for H. B. 2224, Relating to complaints against
public agencies to obtain records through the Freedom of
Information Act,

Com. Sub. for H. B. 2370, Provide that Public Service
Districts cannot charge sewer rates for filling a swimming pool,

Com. Sub. for H. B. 2488, Relating to an occupational limited
license,

H. B. 2730, Relating to persons filing federal bankruptcy
petition to exempt certain property of the estate,

Com. Sub. for H. B. 2751, Modernize the process for
dissolution of municipal corporations in this State,

Com. Sub. for H. B. 2876, Modify the five-year waiting period
and 100-person minimum for an association health plan, and to
allow new flexibility granted under federal rules,

Com. Sub. for H. B. 2884, To make changes to the FOIA law
to protect public utility customer databases from disclosure, with
exceptions,

H. B. 2908, Relating to disclosure of information by online
marketplaces to inform consumers,

H. B. 2918, Relating to Family Drug Treatment Court,

H. B. 2997, Adding a defense to the civil penalty imposed for
a result of delivery of fuel to a state other than the destination state
printed on the shipping document for fuel,

H. B. 3030, Relating to gross weight limitations and road
restrictions in Greenbrier and Pocahontas Counties,

Com. Sub. for H. B. 3036, Sunsetting the Board of
Sanitarians,
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Com. Sub. for H. B. 3072, Sunset the Board of Forestry,

Com. Sub. for H. B. 3074, Relating to information on organ
and tissue donations,

H. B. 3089, Make utility workers essential employees during a
state of emergency,

H. B. 3286, Making a supplementary appropriation to the
Division of Human Services — Child Care and Development,

H. B. 3287, Making a supplementary appropriation to the
Department of Homeland Security,

H. B. 3288, Supplementing and amending appropriations by
decreasing and increasing existing items of appropriation in the
DHHR,

H. B. 3289, Supplementary appropriation to the Department of
Commerce, Geological and Economic Survey,

H. B. 3291, Making a supplementary appropriation to the
Department of Homeland Security, Division of Administrative
Services,

H. B. 3292, Making a supplementary appropriation to the
Department of Health and Human Resources, Division of Health,

Com. Sub. for H. B. 3295, Making a supplemental
appropriation to Division of Human Services and Division of
Health Central Office,

Com. Sub. for H. B. 3297, Making a supplemental
appropriation to the Department of Veterans’ Assistance - Veterans
Home,

H. B. 3308, Relating to increasing number of limited video
lottery terminals,

H. B. 3309, Creating and funding a Video Lottery Terminals
Modernization Fund,
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H. B. 3310, Relating to the jurisdiction of the Public Service
Commission,

H. B. 3311, Relating to the cost of medical records,
And,

H. B. 3312, Establishing a memorial to child labor and child
workers who died in the course of employment in this state.

Conference Committee Report

Delegate J. Pack, from the Committee of Conference on
matters of disagreement between the two houses, as to

Eng. Committee Substitute for House Bill No. 2263, Update
the regulation of pharmacy benefit managers submitted the
following report, which was received:

Your Committee of Conference on the disagreeing votes of the
two houses as to the amendments of the Senate and the House of
Delegates to Eng. Committee Substitute for House Bill No. 2263
having met, after full and free conference, have agreed to
recommend and do recommend to their respective houses, as
follows:

That the House and Senate recede from their positions, and
agree to the same as follows:

() A covered individual’s defined cost sharing for each
prescription drug shall be calculated at the point of sale based on a
price that is reduced by an amount equal to at least 100% of all
rebates received, or to be received, in connection with the
dispensing or administration of the prescription drug. Any rebate
over and above the defined cost sharing would then be passed on
to the health plan to reduce premiums. Nothing precludes an
insurer from decreasing a covered individual’s defined cost sharing
by an amount greater than what is previously stated. The
Commissioner may propose a legislative rule or by policy
effectuate the provisions of this subsection. Notwithstanding any
other effective date to the contrary, the amendments to this article
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enacted during the 2021 regular legislative session shall apply to
all policies, contracts, plans, or agreements subject to this section
that are delivered, executed, amended, adjusted, or renewed on or
after January 1, 2022.

And by amending the title by inserting a new title to read as
follows:

Eng. Committee Substitute for House Bill 2263 — “A Bill to
amend and reenact §5-16-9 of the Code of West Virginia, 1931, as
amended; to amend and reenact §33-51-2, §33-51-3, §33-51-8, and
§33-51-9 of said code; and to amend said code by adding thereto
two new sections, designated §33-51-11 and §33-51-12, all relating
to the regulation of pharmacy benefit managers; updating the
reporting requirements related Public Employees Insurance
Agency; expanding scope; defining terms; regulating the
reimbursements of pharmacy benefit managers; requiring a
adequate network; providing rulemaking authority; providing an
effective date; requiring filing of certain methodologies utilized by
pharmacy benefit managers; prohibiting certain practices by
pharmacy benefits managers; providing consumer choice for
pharmacies; setting guidelines for pharmacy benefit plans;
requiring rebates to be passed down; requiring reporting; and
requiring the commissioner to consider information in reviewing
rates.”

Respectfully submitted,

Jeft Pack, Chair Mike Maroney, Chair
D. Jeffries, Ryan Weld,
Ric Griffith, Ron Stollings,
Conferees on the part Conferees on the part
of the House of Delegates. on the part of the Senate.

The question of adoption of the report of the Committee of
Conference was put and prevailed.
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The bill, as amended by said report, was then put upon its
passage.

On the passage of the bill, the yeas and nays were taken (Roll
No. 320), and there were—yeas 100, nays none, absent and not
voting none.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2263) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Miscellaneous Business

Pursuant to House Rule 94b, a form was filed with the Clerk’s
Office to be added as a cosponsor of the following:

H. B. 2095: Delegate Kimble.

At 1:37 p.m., the House of Delegates adjourned until 11:00
a.m., Tuesday, March 30, 2021.
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o
Tuesday, March 30, 2021

FORTY-NINTH DAY
[DELEGATE HANSHAW, MR. SPEAKER, IN THE CHAIR]

The House of Delegates met at 11:00 a.m., and was called to
order by the Honorable Roger Hanshaw, Speaker.

Prayer was offered and the House was led in recitation of the
Pledge of Allegiance.

The Clerk proceeded to read the Journal of Monday, March 29,
2021, being the first order of business, when the further reading
thereof was dispensed with and the same approved.

Reordering of the Calendar

Pursuant to the action of the Committee on Rules, Delegate
Summers announced that Com. Sub. for H. B. 3309, on second
reading, Special Calendar, had been transferred to the House
Calendar; and H. B. 2493 and Com. Sub. for H. B. 2675, on Third
reading, House Calendar, had been transferred to the Special
Calendar.

Committee Reports

Mr. Speaker (Mr. Hanshaw), Chair of the Committee on Rules,
submitted the following report, which was received:

Your Committee on Rules has had under consideration:

H. C. R. 21, SP4 Dennis Harvey Roberts Bridge, McDowell
County,

Com. Sub. for H. C. R. 55, Studying the viability of creating
a veterinary school in West Virginia,

And,
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H. C. R. 78, Requesting an examination of juvenile
proceedings,

And reports the same back with the recommendation that they
each be adopted.

Delegate Ellington, Chair of the Committee on Education,
submitted the following report, which was received:

Your Committee on Education has had under consideration:

Com. Sub. for S. B. 610, Providing tuition and fee waivers at
state higher education institutions for volunteers who have
completed service in AmeriCorps programs in WV,

And reports the same back, with amendment, with the
recommendation that it do pass, as amended, but that it first be
referred to the Committee on Finance.

In accordance with the former direction of the Speaker, the bill
(Com. Sub. for S. B. 610) was referred to the Committee on
Finance.

Delegate Ellington, Chair of the Committee on Education,
submitted the following report, which was received:

Your Committee on Education has had under consideration:

Com. Sub. for S. B. 375, Relating to county boards of
education policies for open enrollment,

And reports the same back, with amendment, with the
recommendation that it do pass, as amended.

Delegate Linville, Chair of the Committee on Technology and
Infrastructure submitted the following report, which was received:

Your Committee on Technology and Infrastructure has had
under consideration:

Com. Sub. for S. B. 346, Authorizing DMV use electronic
means when providing notice for licensees and vehicle owners,
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And reports the same back with the recommendation that it do
pass, and with the recommendation that second reference to the
Committee on Government Organization be dispensed with.

In the absence of objection, reference of the bill (Com. Sub. for
S. B. 346) to the Committee on Government Organization was
abrogated.

Delegate Steele, Chair of the Committee on Government
Organization, submitted the following report, which was received:

Your Committee on Government Organization has had under
consideration:

S. B. 374, Increasing threshold for bid requirement to $10,000
to be consistent with other state agencies,

Com. Sub. for S. B. 389, Relating to State Resiliency Office
responsibility to plan for emergency and disaster response,
recovery, and resiliency,

Com. Sub. for S. B. 421, Authorizing Workforce West
Virginia to hire at-will employees,

Com. Sub. for S. B. 429, Exempting Division of Emergency
Management from Purchasing Division requirements for certain
contracts,

S. B. 463, Consolidating position of Inspector General of
former Workers’ Compensation Fraud and Abuse Unit and
position of Director of Insurance Fraud Unit,

Com. Sub. for S. B. 472, Updating criteria for regulating
certain occupations and professions,

And,

Com. Sub. for S. B. 587, Making contract consummation with
state more efficient,

And reports the same back with the recommendation that they
each do pass.
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Delegate Householder, Chair of the Committee on Finance,
submitted the following report, which was received:

Your Committee on Finance has had under consideration:

H. B. 2022, Budget Bill, making appropriations of public
money out of the treasury in accordance with section fifty-one,
article six of the Constitution,

And reports back a committee substitute therefor, with the
same title, as follows:

Com. Sub. for H. B. 2022 - “A Bill making appropriations of
public money out of the Treasury in accordance with section 51,
article VI of the Constitution,”

With the recommendation that the committee substitute do
pass.

Delegate Capito, Chair of the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 80, Allowing for administration of certain
small estates by affidavit and without appointment of personal
representative,

And,

Com. Sub. for S. B. 81, Relating generally to WV Uniform
Trust Code,

And reports the same back with the recommendation that they
each do pass.

Delegate D. Jeffries, from the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found
truly enrolled, and on the 29" day of March, 2021, presented to His
Excellency, the Governor, for his action, the following bills, signed
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by the President of the Senate and the Speaker of the House of
Delegates:

Com. Sub. for S. B. 9, Continuing Licensed Racetrack
Modernization Fund,

S. B. 10, Modifying racetrack licensing due date,
And,

S. B. 305, Providing exemption from consumers sales and
service tax for certain aircraft maintenance.

Delegate D. Jeffries, from the Joint Committee on Enrolled
Bills, submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found
truly enrolled, and on the 29" day of March, 2021, presented to His
Excellency, the Governor, for his action, the following bill, signed
by the President of the Senate and the Speaker of the House of
Delegates:

Com. Sub. for S. B. 517, Relating to sunset provisions of
legislative rules.

Messages from the Executive

Delegate Hanshaw (Mr. Speaker) presented a communication
from His Excellency, the Governor, advising that on March 29,
2021, he approved Com. Sub. for S. B. 5, Com. Sub. for S. B. 42
and Com. Sub. for S. B. 523.

Messages from the Senate

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed,
with amendment, a bill of the House of Delegates, as follows:

Com. Sub. for H. B. 2290, Initiating a State Employment First
Policy to facilitate integrated employment of disabled persons.
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On motion of Delegate Summers, the House of Delegates
concurred in the following amendment of the bill by the Senate:

On page one, by striking out everything after the enacting
clause and inserting in lieu thereof the following:

“ARTICLE 10Q. EMPLOYMENT FIRST POLICY.

§18-100-1. Legislative findings.

The Legislature finds a need to create a state initiative to
promote competitive, integrated, and customized employment
opportunities for disabled citizens using publicly funded services
regardless of the individual’s level of disability. The state
Employment First Policy initiative is intended to promote the
expectation that individuals with intellectual, developmental, and
other disabilities are valued members of the workforce, and can
often meet the same employment standards, responsibilities, and
expectations as other wrking-age adults when provided the proper
education, reasonable accommodations, and supports.

§18-100-2. Definitions.

‘Competitive Employment’ means work that is performed on a
full-time or part-time basis (including self-employment) for which
an individual is compensated at a rate that is not less than the rates
specified in §21-5C-2 of this code, and for which the employee is
eligible for the level of benefits provided to other employees and
which presents opportunities for advancement that are similar to
those for other employees who are not individuals with disabilities
who have similar positions.

‘Customized Employment’ means those employment supports
and services for an individual that are designed in a way to
personalize the employment relationship between the person with
a disability and employer in a way that meets the needs of both.

‘Integrated employment’ means employment at a location
where the percentage of employees with disabilities relative to the
employees without disabilities is consistent with the norms of the
general workforce, and where the employees with disabilities
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interact with other persons, to the same extent as employees in
comparable positions without disabilities.

§18-100Q-3. Creation of Emplovment First Taskforce;
membership:; meeting requirements.

(a) The Commissioner of the West Virginia Bureau for
Behavioral Health shall establish a taskforce for the purpose of
developing and implementing a state Employment First Policy.

(b) The commissioner shall appoint the membership of the
taskforce, which shall include, at a minimum, the following
members:

(1) The Commissioner of the West Virginia Bureau for
Behavioral Health, or his or her representative, who shall chair the
taskforce;

(2) An individual with a developmental disability:

(3) An individual with an intellectual disability:

(4) A family member of a person with a disability:

(5) A representative of the Department of Education:

(6) A representative of Workforce West Virginia;

(7) A representative of the Division of Rehabilitation Services:

(8) A representative of the Bureau for Medical Services (State
Medicaid Agency):

(9) A representative of the West Virginia Developmental
Disabilities Council;

(10) A representative of a provider of integrated and
competitive _employment services who does not also provide
sheltered or otherwise segregated services for individuals with
disabilities;
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(11) A representative of West Virginia Center of Excellence in
Disabilities:

(12) A representative of Disability Rights of West Virginia (the
Governor-designated state protection and advocacy agency):

(13) A representative of the West Virginia Statewide
Independent Living Council:

(14) A representative of the West Virginia Community and
Technical College Systems:

(15) A representative of the West Virginia Behavioral
Healthcare Providers Association;

(16) A representative of the West Virginia Association of
Rehabilitation Facilities; and

(17) The State of West Virginia Americans with Disabilities
Act Coordinator.

(c) The taskforce shall hold meetings at the call of the
chairperson or upon written request of a majority of the members.
The taskforce shall meet at least four times a vear.

(d) The chairman of the taskforce shall appointment a member
to act as secretary for the purposes of the taking of minutes. The
minutes shall be approved by the taskforce at each meeting. The
minutes and all other documentation shall be maintained by the
chair.

§18-100-4. Powers and duties of the taskforce; state
Emplovment First Policy; required plan; reporting

requirements.

(a) The state Employment First Taskforce shall develop and
implement a plan that includes the following:

(1) Describes time frames and proposals for aligning state
policies, including eligibility and funding priorities, allocations for
responsibility, and authority for ensuring implementation;




2021] HOUSE OF DELEGATES 1897

(2) Details cost projections for additional state funding needed
over a five-year period to:

(A) Provide rate increases and incentives to providers that
implement Employment First services: and

(B) Train or retrain the workforce:

(3) Describes strategies, timelines, and plans to increase
investment in integrated employment services and may carefully
consider plans to reduce sheltered work settings:

(4) Incorporates Employment First practices and methods in
policy improvement plans providing customized, person-centered,
and individually tailored employment supports to people with
intellectual, developmental, and other disabilities, including people
with complex support needs;

(5) Complies with federal policy and practice mandates
regarding employment services design, settings, and coordination
among stakeholders, including:

(A) The Centers for Medicare and Medicaid Services Home
and Community-Based Services;

(B) Workforce Innovation and Opportunity Act: and

(C) The United States Department of Justice rulings that found
that segregated work settings violate the ‘most integrated setting’
rule of the Americans with Disabilities Act relative to the findings
of the Supreme Court of the United States in the Olmstead court
case;

(6) Describes minimal workforce competency-based training
standards applicable for job coaches, case managers, and other
relevant personnel;

(7) Establishes interagency agreements, as appropriate, to
improve coordination of services, and collect and share data to
inform long-term systems planning;
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(8) Proposes initiatives to address the culture of low
expectations, to which parents of young children with intellectual,
developmental, and other disabilities are exposed;

(9) Provides the Governor and Legislature the State
Employment First Policy within 12 months of the enactment of this
bill;

(10) Ensures:

(A) That individuals, particularly secondary and post-
secondary students with disabilities, understand the importance of,
and are given the opportunity to explore, options for further
training as a pathway to integrated employment;

(B) The availability and accessibility of individualized training
and support in an individual’s preferred employment options;

(C) The availability and accessibility of resources necessary to
enable an individual to understand possible effects of earned
income and accumulation of assets on the individual’s eligibility
for public benefits and opportunities to properly manage and save
income and assets without jeopardizing such benefits;

(D) That competitive integrated employment, while being the
first and preferred outcome, is not required of an individual with a
disability to secure and maintain necessary public benefits, health
care, training, and support for individuals with disabilities and this
statute may not be construed to limit or disallow any disability
benefits to which a person with a disability who is unable to be
employed as contemplated by this statute would otherwise be
entitled; and

(E) That the staff of public schools, vocational service
programs, and community providers are trained and supported to
assist in achieving the goal of competitive integrated employment
for all individuals with disabilities; and

(11) Promotes partnerships with employers to overcome
barriers to meet workforce needs, including the creative use of
technology and innovation
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(b) The taskforce shall provide a written report annually to the
Governor and the Joint Committee on Government and Finance on
the findings and results of the efforts of the taskforce to accomplish
the goals of the plan. These reports shall present data which
reflects the number of people with disabilities who attained
employment as a result of the implementation of the plan, as well
as any barriers to implementation and strategies developed to
address them.

(¢) The plan as required by this section shall be updated
biennially or more frequently as needed.

(d) The Bureau for Behavioral Health, Division of
Rehabilitation Services, the Department of Education, Workforce
West Virginia, and the Bureau for Medical Services shall, as
recommended by the Employment First Taskforce as established
in §18-10Q-3 of this code, adopt and implement a joint State
Employment First Policy, which recognizes that earning a wage
through competitive employment in the general workforce is the
first and preferred outcome of all publicly funded services provided
to working-age individuals with disabilities.

§18-100-5. Sunset date.

The taskforce established in §18-100Q-3 of this code shall
terminate and cease to exist on December 31, 2025. unless
continued by act of the Legislature.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 2290 — “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article,
designated §18-10Q-1, §18-10Q-2, §18-10Q-3, §18-10Q-4, and
§18-10Q-5; all relating to initiating a State Employment First
Policy to facilitate integrated employment of disabled persons;
providing legislative findings; establishing a taskforce to develop
a State Employment First Policy; providing for implementation of
the State Employment First Policy; providing definitions for
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‘competitive employment’, ‘customized employment’, and
‘integrated employment’; and incorporating a sunset provision.”

The bill, as amended by the Senate, was then put upon its
passage.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 321), and there were—yeas 99, nay 1, absent
and not voting none, with the nay being as follows:

Nay: Kimes.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 2290) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had passed,
without amendment, to take effect from passage, a bill of the House
of Delegates, as follows:

H. B. 2897, Expiring funds to the balance of the Department of
Commerce.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had passed,
without amendment, to take effect from passage, a bill of the House
of Delegates, as follows:

H. B. 2899, Making a supplementary appropriation to the
Department of Commerce.

A message from the Senate, by

The Clerk of the Senate, announced that the Senate had passed,
without amendment, to take effect from passage, a bill of the House
of Delegates, as follows:

H. B. 2920, Making a supplementary appropriation to the
Department of Health and Human Resources, Division of Health —
Laboratory Services Fund.
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A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 401 - “A Bill to amend and reenact §46A-
5-104 of the Code of West Virginia, 1931, as amended; and to
amend and reenact §46A-5-108 of said code, all relating to the
Consumer Credit and Protection Act; excluding time, savings, and
demand accounts offered by a bank from general consumer
protection claims; and providing for an effective date”; which was
referred to the Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

S. B. 488 - “A Bill to amend and reenact §7-18-13a and §7-18-
14 of the Code of West Virginia, 1931, as amended, all relating to
the distribution of hotel occupancy tax proceeds to convention and
visitor’s bureaus; providing that a convention and visitor’s bureau
shall satisfy certain requirements to receive funding from hotel
occupancy taxes; requiring certain reporting from convention and
visitor’s bureaus; requiring triennial financial reviews of
convention and visitor’s bureaus; clarifying that the State Auditor
and Legislative Auditor may review the operations and finances of
a convention and visitor’s bureau; prohibiting the authorization of
a new convention and visitor’s bureau that does not satisfy certain
requirements; and clarifying that it is a misdemeanor offense for a
member of a governing body to facilitate the distribution of hotel
occupancy tax proceeds to a convention and visitor’s bureau that
does not satisfy certain requirements”; which was referred to the
Committee on Government Organization.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of
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S. B. 588 - “A Bill to amend and reenact §18-9B-17, §18-9B-
18, and §18-9B-19 of the Code of West Virginia, 1931, as
amended, all relating to requiring county boards of education and
county superintendents to comply with the instructions of the State
Board of Education; expanding remedies that may be used to
enforce certain orders of the State Board of School Finance when
a county board of education fails or refuses to comply; expanding
circumstances under which the State Board of School Finance can
withhold payment of state aid from a county board; allowing, under
certain circumstances of noncompliance with state law or State
Board of Education policy, the State Board of School Finance to
require certain actions during the periods of noncompliance; and
requiring the State Board of School Finance to report certain
actions of enforcement against a county board to the State Board
of Education at its next meeting”; which was referred to the
Committee on Education.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

Com. Sub. for S. B. 634 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §30-29-5a, relating to criminal justice training for law-
enforcement officers and correction officers regarding individuals
with autism spectrum disorders; development of course instruction;
defining terms; providing for training in appropriate interactions
with individuals with autism spectrum disorder; and authorizing
the Law-Enforcement Professional Standards Subcommittee to
develop guidelines for law-enforcement and correction officer
response to individuals on the autism spectrum who are victims or
witnesses to a crime, or suspected or convicted of a crime”; which
was referred to the Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of
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Com. Sub. for S. B. 660 - “A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §15-10-7, relating generally to providing for
cooperation between civilian law-enforcement agencies and
military  authorities to facilitate objective independent
investigations of possible offenses”; which was referred to the
Committee on the Judiciary.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate
and requested the concurrence of the House of Delegates in the
passage, of

S. B. 713 - “A Bill to amend and reenact §15A-4-17 of the
Code of West Virginia, 1931, as amended, relating generally to
inmate good time; updating references to personnel; clarifying that
inmates in the custody of the Commissioner of the Division of
Corrections and Rehabilitation receive basic good time unless
expressly excluded; creating certain exclusions; clarifying that
inmates who received good time on or before October 21, 2020,
are entitled to the good time, unless it is lost due to a disciplinary
violation; establishing basis for earning extra good time in the
discretion of the commissioner; and granting civil immunity to the
Division of Corrections and Rehabilitation, its commissioner,
employees, agents, and assigns for any and all claims relating to
calculation of good time for certain offenders occurring before
October 21, 2020”; which was referred to the Committee on the
Judiciary.

Resolutions Introduced

Delegates Fleischauer, Pethtel, Hansen, Williams, Walker,
Statler, Summers, Garcia, G. Ward, Mallow, Sypolt, Jennings,
Barach, Barnhart, Bates, Boggs, Brown, Conley, Cooper, Diserio,
Doyle, Evans, Fluharty, Griffith, Hamrick, Hanna, Hornbuckle,
Lovejoy, Pushkin, Skaff, Smith, Young, Zatezalo and Zukoff
offered the following resolution, which was read by its title and
referred to the Committee on Health and Human Resources then
Rules:
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H. R. 21 - “Urging the Governor of West Virginia to form a
task force with our congressional representatives, labor
organizations, and other industry leaders to call upon the President
of the United States to invoke the Defense Production Act of 1950,
to order the Morgantown plant at the Chestnut Ridge facility of the
former Mylan Pharmaceuticals to be retrofitted and placed into
production for manufacturing, packaging, and shipping of critical,
life-saving medical supplies including vaccines, medications, and
personal protective equipment, and empower the Governor of West
Virginia to save the lives of our friends, neighbors, and fellow
citizens.”

Whereas, The Defense Production Act of 1950 grants the
President of the United States a broad set of authorities to influence
domestic industry in the interest of national defense and can be
used across the federal government to shape the domestic industrial
base and provide essential materials and goods needed for the
national defense; and

Whereas, The State of West Virginia and the entire United
States currently face a severe shortage of medical supplies,
including life-saving vaccines, medications, and personal
protective equipment, which are vital in responding to the ongoing
Coronavirus Disease (COVID-19) pandemic; and

Whereas, The failure to massively and expeditiously increase
production of vaccines, medications, and personal protective
equipment endangers the lives of our fellow citizens; and

Whereas, It is critical that the State of West Virginia utilize its
citizens, resources, and facilities to their maximum potential to
defeat this COVID-19 virus and protect the health, safety, and
welfare of our friends and neighbors; and

Whereas, The Morgantown plant at the Chestnut Ridge facility
of the former Mylan Pharmaceuticals, a vital facility, is scheduled
to shut down on July 31, 2021; and

Whereas, This vital facility could be quickly repurposed to
produce life-saving medical supplies including COVID-19
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vaccines, medications, and personal protective equipment, while
also preserving over 1,500 West Virginian jobs; and

Whereas, West Virginians always answer the call for assistance
from our nation, whether that means service in our armed forces,
producing the energy needed to power our homes, or stepping up
to do our part in responding to the needs of the COVID-19
pandemic; and

Whereas, The employees of the Morgantown plant at the
Chestnut Ridge facility of the former Mylan Pharmaceuticals will
rise to this new challenge, continue their decades of proven labor,
empower the Governor of West Virginia to continue his mission of
saving the lives of West Virginians, and be able to, once again,
demonstrate to the State of West Virginia, colleagues and fellow
workers, and industry leaders their value by their hard work,
expertise, and resolve; therefore, be it

Resolved by the House of Delegates:

That the House of Delegates hereby urges the Governor of
West Virginia to form a task force with our congressional
representatives, labor organizations, and other industry leaders to
call upon the President of the United States to invoke the Defense
Production Act of 1950, to order the Morgantown plant at the
Chestnut Ridge facility of the former Mylan Pharmaceuticals to be
retrofitted and placed into production for manufacturing,
packaging, and shipping of critical, life-saving medical supplies
including vaccines, medications, and personal protective
equipment,, and empower the Governor of West Virginia to save
the lives of our friends, neighbors, and fellow citizens; and, be it

Further Resolved, That the Clerk forward a copy of this
resolution to the Governor of West Virginia, the Honorable James
C. Justice I

Delegate Smith offered the following resolution, which was
read by its title and referred to the Committee on the Judiciary then
Rules:
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H. C. R. 81 - “Requesting the Joint committee on Government
and Finance study the legal process for the collection and
enforcement of delinquent taxes and lands.”

Whereas, The existing process for collecting and enforcing
delinquent taxes set forth in chapter 11A of the Code of West
Virginia, 1931, as amended, is complicated and results in a lengthy
system of placing delinquent lands on the books for counties and
the state; and

Whereas, Many properties sit idle, creating public health and
safety hazards, which burden then falls to the counties and cities to
remedy pursuant to the State Building Code and/or unsafe building
commissions for the local governments; and

Whereas, The usability and development of these properties are
further encumbered by the mounting fees, penalties, and interest
incurred by the existing taxation collection process which makes
them financially undesirable; and

Whereas, There is a desire of the Legislature to expedite and
streamline the process of collection to benefit the revenues of the
local governments, while simultaneously addressing the public
health hazards of dilapidated properties and increasing the
marketability of these delinquent lands; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance study
the legal process for the collection and enforcement of delinquent
taxes and lands; and, be it

Further Resolved, That the Joint Committee on Government
and Finance study the existing statutory process concerning: (1)
The efficacy of collection and enforcement of delinquent taxes and
lands; (2) the interplay of the collection and enforcement systems
on the land use and potential economic development capabilities;
(3) the burdens placed on local governments by the existing
processes for addressing unsafe and dilapidated properties; and (4)
the feasibility of streamlining these processes to address the
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concerns of the Legislature and the local governments of this state;
and, be it

Further Resolved, That the Joint Committee and Government
and Finance shall seek the input and advice to conduct the study
from the: (1) State Auditor; (2) Secretary of Commerce; (3)
Secretary of Economic Development; (4) State Fire Marshal; (5)
West Virginia Association of Counties; (6) West Virginia
Municipal League; and (7) West Virginia University College of
Law - Land Use and Sustainable Development Law Clinic; and, be
it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2022,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft any necessary legislation be
paid from legislative appropriations to the Joint Committee on
Government and Finance.

Delegates Hott, Holstein, Ferrell, Wamsley, Riley and Howell
offered the following resolution, which was read by its title and
referred to the Committee on Government Organization then
Rules:

H. C. R. 82 - “Requesting the Joint committee on Government
and Finance study the impact of the creation of an Economic
Opportunity Task Force, along with the creation of certain regions
and goals of the task force.”

Whereas, The creation of an Economic Opportunity Task Force
would allow for further insight into the potential opportunities for
economic development across the State of West Virginia; and

Whereas, By compiling the following, an infrastructure model
will be established to set parameters and gather information for the
task force: Division of Highways data pertaining to traffic counts;
county assessors maps and flood plain tools; West Virginia
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Economic Development Authority requests and opportunities;
Office of Broadband pertaining to telecom availability; and
commerce generally pertaining to electric, water, wastewater and
gas availability; and

Whereas, Available banking options and appetites shall be
divided into nine regions: North Central, Ohio River Valley, Metro
Valley, Central West Virginia, Southwest Region, Southeast
Region, Highlands, Eastern Panhandle, and Scenic Highway; and

Whereas, There shall be established both short term and a 10-
year plan answering how we fully utilize opportunities for
economic development; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance study
the process for the establishment of an Economic Opportunity Task
Force; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2022,
on its findings, conclusions, and recommendations, together with
information gathered by the task force; and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft any necessary legislation be
paid from legislative appropriations to the Joint Committee on
Government and Finance.

Special Calendar
Third Reading

Com. Sub. for S. B. 275, Relating generally to WV Appellate
Reorganization Act of 2021; on third reading, coming up in regular
order, was read a third time.

Speaker Pro Tempore Howell in the Chair

Delegate Hanshaw, Mr. Speaker, arose from his seat and
addressed the House.
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Delegate Hanshaw, Mr. Speaker, in the Chair

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 322), and there were—yeas 56, nays 44,
absent and not voting none, with the nays being as follows:

Nays: Anderson, Barach, Bates, Boggs, Booth, Brown, Bruce,
Conley, Criss, Dean, Diserio, Doyle, Evans, Fast, Fleischauer,
Fluharty, Garcia, Griffith, Hansen, Hornbuckle, Kimes, Lovejoy,
Martin, McGeehan, Miller, Nestor, Paynter, Pethtel, Phillips,
Pinson, Pushkin, Reynolds, Rohrbach, Rowe, Skaff, Thompson,
Toney, Walker, B. Ward, G. Ward, Williams, Worrell, Young and
Zukoff.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for S. B. 275)
passed.

An amendment to the title of the bill, recommended by the
Committee on Finance, was reported by the Clerk and adopted,
amending the title to read as follows:

Com. Sub. for S. B. 275 - “A Bill to amend and reenact §3-1-
16 of the Code of West Virginia, 1931, as amended; to amend and
reenact §3-4A-11a of said Code; to amend said code by adding
thereto a new section, designated §3-5-6e; to amend and reenact
§3-5-7, and §3-5-13 of said Code; to amend and reenact §3-10-3
and §3-10-3a of said Code; to amend and reenact §6-5-1 of said
Code; to amend said code by adding thereto a new section,
designated §16-2D-16a; to amend said code by adding thereto a
new section, designated §23-1-1h; to amend and reenact §23-5-1,
§23-5-3, §23-5-4; §23-5-5, §23-5-6, §23-5-8, §23-5-9, §23-5-10,
§23-5-11, §23-5-12, §23-5-13, §23-5-15, and §23-5-16 of said
code; to amend said code by adding thereto twelve new sections,
designated §23-5-1a, §23-5-3a, §23-5-5a, §23-5-6a, §23-5-8a, §23-
5-8b, §23-5-9a, §23-5-10a, §23-5-11a, §23-5-12a, §23-5-13a, and
§23-5-16a; to amend and reenact §29A-5-4 of said code; to amend
and reenact §29A-6-1 of said code; to amend said code by adding
thereto a new section, designated §51-2A-24; to amend and reenact
§51-9-1a of said code; to amend said code by adding thereto a new
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article, designated §51-11-1, §51-11-2, §51-11-3, §51-11-4, §51-
11-5,§51-11-6, §51-11-7, §51-11-8, §51-11-9, §51-11-10, §51-11-
11, §51-11-12 and §51-11-13; and to amend and reenact §58-5-1
of said code, all relating generally to creating an Intermediate Court
of Appeals; requiring the election of judges of the Intermediate
Court of Appeals be on a nonpartisan basis; requiring that elections
to certain offices be on a division basis when more than one judge
of the Intermediate Court of Appeals is to be elected; providing for
the timing, day and frequency of election; providing for the
commencement of terms of office; establishing ballot design and
printing; providing that election for Judge of the Intermediate
Court of Appeals is to be held on the same date as the primary
election; requiring nonpartisan ballots be used; establishing filing
announcement of candidacies, including the timing, location and
information necessary thereto; providing for the order of
appearance of offices on the ballot; establishing ballot content;
providing for the filling of vacancies on the Intermediate Court of
Appeals; defining terms; providing that the Judicial Vacancy
Advisory Commission assist initial and subsequent vacancies on
the Intermediate Court of Appeals; clarifying meaning of quorum
for Judicial Vacancy Advisory Commission; transferring
jurisdiction over appeals of decisions of the Health Care Authority
in certificate-of-need reviews from the Workers’ Compensation
Office of Administrative Law Judges and Circuit Court of
Kanawha County to the Intermediate Court of Appeals;
establishing procedures and time frames for transfer or disposition
of unresolved appeals pending with the Office of Judges;
transferring jurisdiction over all workers’ compensation claims and
transferring all powers and duties related thereto from the Office of
Judges to the Workers’ Compensation Board of Review by a date
certain; providing for additional two members to Workers’
Compensation Board of Review; providing for modified procedure
to appoint members to Workers’ Compensation Board of Review;
conferring appellate jurisdiction over Office of Judges decisions
and Board of Review decisions to the Intermediate Court of
Appeals after a date certain; sunsetting certain provisions relating
to duties and procedures of the Office of Judges with respect to
workers’ compensation claims; modifying duties and procedures
of Board of Review with respect to workers’ compensation claims;
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terminating the Office of Judges by a date certain; authorizing the
Board of Review to employ hearing examiners and other necessary
personnel; establishing qualifications for hearing examiners hired
by the Board of Review; setting forth powers of the Board of
Review relating to workers’ compensation claims; providing for
reports requested by the Insurance Commissioner to be made by
the chair of the Board of Review; providing for oversight and
administrative authority of the Insurance Commissioner over the
Board of Review; authorizing the Board of Review to promulgate
procedural rules; granting due consideration and an interview to
employees of the Office of Judges who apply for positions with the
Board of Review on or before a date certain and directing the Board
of Review that such consideration and interview prior to
considering any other applicant; authorizing the Board of Review
to hire attorneys as hearing examiners; requiring that all orders and
decisions of the Board of Review pertaining to an objection be
issued and signed by a single member of the Board of Review, with
certain exceptions; permitting the board of review member
assigned to an objection to delegate certain duties to a hearing
examiner; establishing the administrative powers and duties of the
Board of Review; increasing the limit on the annual salary of a
Board of Review member; authorizing the Board Of Review to
promulgate rules of practice and procedure, and establishing a
process therefor; establishing duties of the chair of the Board of
Review; providing that the administrative expenses of the Board of
Review shall be included in annual budget of the Insurance
Commissioner; providing that petitions for review of final
decisions of the Workers’ Compensation Board of Review must be
made to the Intermediate Court of Appeals; establishing certain
procedures and other requirements for appeals of Board of Review
decisions made to the Intermediate Court of Appeals; providing
that the Supreme Court of Appeals has discretion to review final
decisions of the Intermediate Court of Appeals in workers’
compensation claims; requiring that appeal of contested cases
under the State Administrative Procedures Act be made to the
Intermediate Court of Appeals; transferring jurisdiction to review
family court final orders from circuit courts to the Intermediate
Court of Appeals; creating an Intermediate Court of Appeals in
West Virginia to be established and operable by a date certain;
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providing a short title; providing legislative findings; defining
terms; establishing and defining an Intermediate Court of Appeals
of three judges; providing eligibility criteria for judges of the
Intermediate Court of Appeals; providing that judges of the
Intermediate Court of Appeals may not be candidates for any
elected public office during the judicial term; providing for the
location of proceedings of the Intermediate Court of Appeals;
providing for a Clerk of the Intermediate Court of Appeals;
authorizing jurisdiction of the Intermediate Court of Appeals over
certain matters; excluding certain matters from jurisdiction of the
Intermediate Court of Appeals; providing that parties to an appeal
in the Intermediate Court of Appeals shall have an opportunity for
a full and meaningful review on the record of the lower tribunal
and an opportunity to be heard; forbidding jurisdiction of the
Intermediate Court of Appeals over certain matters; establishing a
procedure by which parties to an appeal in the Intermediate Court
of Appeals may file a motion for direct review of an appeal by the
Supreme Court of Appeals in certain extraordinary circumstances;
providing a process for initial appointment of judges to the
Intermediate Court of Appeals to fill vacancies in the Intermediate
Court of Appeals upon its creation; providing for the regular
election of a judge of the Intermediate Court of Appeals upon the
expiration of a sitting judge’s term; establishing a procedures for
the filling of vacancies in unexpired judicial terms by appointment
and, in certain circumstances, subsequent election; providing that
the Governor’s judicial appointments must be made from a list of
candidates submitted by the Judicial Vacancy Advisory
Commission and are subject to advice and consent of the Senate;
providing that procedures and operations of the Intermediate Court
of Appeals shall comply with rules promulgated by the Supreme
Court of Appeals; requiring that appeals to the Intermediate Court
of Appeals and related filings be filed with the Clerk of the
Supreme Court of Appeals; establishing certain requirements for
the filing of appeals to the Intermediate Court of Appeals;
clarifying that an appeal bond may be required before appeal to the
Intermediate Court of Appeals may take effect; authorizing filing
fees; providing for deposit of filing fees in a special revenue
account to fund the Ryan Brown Addiction Prevention and
Recovery Fund; granting the Intermediate Court of Appeals
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discretion to require oral argument; recognizing the constitutional
authority of the Supreme Court of Appeals to exercise
administrative authority over the Intermediate Court of Appeals;
providing that Intermediate Court of Appeals proceedings shall
take place in publicly available facilities as arranged by the
Administrative Director of the Supreme Court of Appeals;
authorizing the Administrative Director of the Supreme Court of
Appeals to employ staff for Intermediate Court of Appeals
operations; providing for a Chief Judge of the Intermediate Court
of Appeals; providing that the budget for Intermediate Court of
Appeals operations shall be included in the appropriation for the
Supreme Court of Appeals; authorizing the Intermediate Court of
Appeals to issue opinions as binding precedent for lower courts;
providing that the Intermediate Court of Appeals shall issue written
decisions as a matter of right; providing for discretionary review of
Intermediate Court of Appeals decisions by Supreme Court of
Appeals; authorizing an annual salary, retirement benefits, and
reimbursement of expenses for judges of the Intermediate Court of
Appeals; providing for reimbursement of expenses of Intermediate
Court of Appeals staff; authorizing the Attorney General to appear
as Counsel for the State before the Intermediate Court of Appeals;
providing for severability of any unconstitutional provisions;
clarifying when appeal lies before the Intermediate Court of
Appeals and the Supreme Court of Appeals; providing internal
effective dates; removing obsolete language from the code; and
making technical corrections to the code.”

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2266, Relating to expanding certain
insurance coverages for pregnant women; on third reading, coming
up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 323), and there were—yeas 98, nays 2, absent
and not voting none, with the nays being as follows:

Nays: J. Jeffries and McGeehan.
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So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2266) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 2493, Providing valuation limitations for coal property
taxation and clarifying the penalties for non-filers; on third reading,
coming up in regular order, was read a third time.

Delegate Tully requested to be excused from voting under the
provisions of House Rule 49.

The Speaker replied that the Delegate was a member of a class
of persons possibly to be affected and directed the Member to vote.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 324), and there were—yeas 64, nays 34,
absent and not voting 2, with the nays and the absent and not voting
being as follows:

Nays: Barach, Barnhart, Bates, Boggs, Booth, Bridges, Brown,
Dean, Diserio, Doyle, Evans, Ferrell, Fleischauer, Garcia, Griffith,
Hanna, Hansen, Holstein, Hornbuckle, D. Kelly, Lovejoy, Paynter,
Pethtel, Phillips, Pushkin, Reynolds, Rowe, Skaff, Statler, Walker,
G. Ward, Williams, Young and Zukoff.

Absent and Not Voting: Bruce and Pritt.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (H. B. 2493) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2581, Providing for the valuation of
natural resources property and an alternate method of appeal of
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proposed valuation of natural resources property; on third reading,
coming up in regular order, was read a third time.

Delegate Tully requested to be excused from voting under the
provisions of House Rule 49.

The Speaker replied that the Delegate was a member of a class
of persons possibly to be affected and directed the Member to vote.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 325), and there were—yeas 66, nays 34,
absent and not voting none, with the nays being as follows:

Nays: Barach, Barnhart, Bates, Boggs, Booth, Brown, Dean,
Diserio, Doyle, Evans, Fleischauer, Fluharty, Garcia, Griffith,
Hansen, Hornbuckle, D. Kelly, Lovejoy, Miller, Nestor, Paynter,
Pethtel, Phillips, Pushkin, Reynolds, Rowe, Skaff, Storch,
Thompson, Walker, G. Ward, Williams, Young and Zukoff.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2581) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2667, To create a cost saving program for
state buildings regarding energy efficiency; on third reading,
coming up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 326), and there were—yeas 97, nays 3, absent
and not voting none, with the nays being as follows:

Nays: Cooper, Kimes and Paynter.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2667) passed.
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Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2675, Relating to the interest rate for
condemnation cases and creating conformity with statutory rates;
on third reading, coming up in regular order, was, at the request of
Delegate Capito, and by unanimous consent, placed at the foot of
bills on third reading.

Com. Sub. for H. B. 2720, Creating a Merit-Based Personnel
System within DOT; on third reading, coming up in regular order,
was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 327), and there were—yeas 86, nays 14,
absent and not voting none, with the nays being as follows:

Nays: Brown, Diserio, Fleischauer, Garcia, Hansen,
Hornbuckle, Kimes, Lovejoy, Pushkin, Thompson, Walker,
Williams, Young and Zukoff.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2720) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 2768, Supplementing, amending and increasing an
existing item of appropriation from the State Road Fund, to the
Department of Transportation, Division of Highways; on third
reading, coming up in regular order, was read a third time.

On the passage of the bill, the yeas and nays were taken (Roll
No. 328), and there were—yeas 99, nays 1, absent and not voting
none, with the nays being as follows:

Nays: Kimes.
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So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 2768) passed.

Delegate Summers moved that the bill take effect from its
passage.

On this question, the yeas and nays were taken (Roll No. 329),
and there were—yeas 99, nays 1, absent and not voting none, with
the nays being as follows:

Nays: Kimes.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 2768) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 2769, Supplementing, amending and
increasing items of existing appropriation from the State Road
Fund to the Department of Transportation, Division of Motor
Vehicles; on third reading, coming up in regular order, was read a
third time.

On the passage of the bill, the yeas and nays were taken (Roll
No. 330), and there were—yeas 90, nays 10, absent and not voting
none, with the nays being as follows:

Nays: Diserio, Fleischauer, Fluharty, Kimes, McGeehan,
Pushkin, Sypolt, Walker, Williams and Zukoff.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 2769) passed.

Delegate Summers moved that the bill take effect from its
passage.
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On this question, the yeas and nays were taken (Roll No. 331),
and there were—yeas 96, nays 4, absent and not voting none, with
the nays being as follows:

Nays: Fluharty, Kimes, McGeehan and Walker.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (Com. Sub. for H. B. 2769) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 2790, Supplementing, amending, decreasing, and
increasing items of existing appropriation to Division of
Highways; on third reading, coming up in regular order, was read
a third time.

On the passage of the bill, the yeas and nays were taken (Roll
No. 332), and there were—yeas 99, nay 1, absent and not voting
none, with the nay being as follows:

Nay: Kimes.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 2790) passed.

Delegate Summers moved that the bill take effect from its
passage.

On this question, the yeas and nays were taken (Roll No. 333),
and there were—yeas 99, nays 1, absent and not voting none, with
the nays being as follows:

Nays: Kimes.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 2790) takes effect from its passage.
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Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 2915, Relating to public records management and
preservation; on third reading, coming up in regular order, was read
a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 334), and there were—yeas 80, nays 20,
absent and not voting none, with the nays being as follows:

Nays: Bridges, Brown, Dean, Fast, Foster, Gearheart, Hamrick,
Haynes, Hornbuckle, J. Jeffries, Keaton, Kimes, Lovejoy,
Maynard, McGeehan, Paynter, Steele, Wamsley, Williams and
Young.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (H. B. 2915) passed.

On motion of Delegate Householder, the title of the bill was
amended to read as follows:

H. B. 2915 - “A Bill to amend and reenact §5A-8-15 of the
Code of West Virginia, 1931, as amended, relating to public
records management and preservation; to increase available funds
in the Public Records and Preservation Revenue Account to
administer a system of records management and preservation for
county governments and for grants to counties for records
management, access, and preservation purposes.”

Delegate Summers moved that the bill take effect July 1, 2021.

On this question, the yeas and nays were taken (Roll No. 335),
and there were—yeas 97, nays 3, absent and not voting none, with
the nays being as follows:

Nays: Bruce, Fast and McGeehan.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 2915) takes effect July 1, 2021.
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Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 3082, Stabilizing funding sources for the DEP Division
of Air Quality; on third reading, coming up in regular order, was
read a third time.

Delegate Espinosa requested to be excused from voting under
the provisions of House Rule 49.

The Speaker replied that the Delegate was a member of a class
of persons possibly to be affected and directed the Member to vote.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 336), and there were—yeas 74, nays 26,
absent and not voting none, with the nays being as follows:

Nays: Bridges, Burkhammer, Dean, Fast, Foster, Graves,
Hamrick, Haynes, Holstein, J. Jeffries, Jennings, Kessinger,
Kimble, Kimes, Longanacre, Martin, Maynard, McGeehan, J.
Pack, Paynter, Phillips, Pritt, Smith, Steele, Wamsley and G. Ward.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (H. B. 3082) passed.

On motion of Delegate Householder, the title of the bill was
amended to read as follows:

H. B. 3082 - “A Bill to amend and reenact §22-5-2 and §22-5-
4 of the Code of West Virginia, 1931, as amended, relating to air
pollution control; providing the West Virginia Department of
Environmental Protection, Division of Air Quality, the authority to
invest and reinvest funds held in the Air Pollution Control Fund
and the Air Pollution Education and Environment Fund and to
receive interest thereon from lawful investments of public funds to
offset decreasing permit fee collections; providing that at the end
of each fiscal year, unexpended balances, including accrued
interest, shall not be transferred to the General Revenue Fund, but
remain in the two funds for expenditure by the West Virginia
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Department of Environmental Protection, Division of Air Quality,
in furtherance of its mission; and updating code language.”

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Com. Sub. for H. B. 3106, To change the hearing requirement
for misdemeanors to 10 days; on third reading, coming up in
regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 337), and there were—yeas 98, nays 2, absent
and not voting none, with the nays being as follows:

Nays: Martin and Pritt.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
3106) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 3298, Making a supplemental appropriation to Dept. of
Commerce, Dept. of Education, Senior Services and Civil
Contingent Fund; on third reading, coming up in regular order, was
read a third time.

On the passage of the bill, the yeas and nays were taken (Roll
No. 338), and there were—yeas 96, nays 4, absent and not voting
none, with the nays being as follows:

Nays: Bridges, J. Jeffries, McGeehan and Young.

So, a majority of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 3298) passed.

Delegate Summers moved that the bill take effect from its
passage.
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On this question, the yeas and nays were taken (Roll No. 339),
and there were—yeas 97, nays 3, absent and not voting none, with
the nays being as follows:

Nays: Gearheart, J. Jeffries and McGeehan.

So, two thirds of the members elected to the House of
Delegates having voted in the affirmative, the Speaker declared the
bill (H. B. 3298) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

H. B. 3304, Authorizing the Division of Corrections and
Rehabilitation to establish a Reentry and Transitional Housing
Program; on third reading, coming up in regular order, was read a
third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 340), and there were—yeas 98, nay 1, absent
and not voting 1, with the nay and the absent and not voting being
as follows:

Nay: Kimes.
Absent and Not Voting: Doyle.

So, a majority of the members present having voted in the
affirmative, the Speaker declared the bill (H. B. 3304) passed.

Ordered, That the Clerk of the House communicate to the
Senate the action of the House of Delegates and request
concurrence therein.

Having been postponed in earlier proceedings, the House
returned to consideration of, Com. Sub. for H. B. 2675, Relating
to the interest rate for condemnation cases and creating conformity
with statutory rates, and the bill was read a third time.

The question being on the passage of the bill, the yeas and nays
were taken (Roll No. 341), and there were—yeas 9, nays 90, absent
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and not voting 1, with the yeas and the absent and not voting being
as follows:

Yeas: Capito, Criss, Espinosa, Kimble, Martin, Queen,
Westfall, Zatezalo and Hanshaw (Mr. Speaker).

Absent and Not Voting: L. Pack.

So, a majority of the members present not having voted in the
affirmative, the Speaker declared the bill (Com. Sub. for H. B.
2675) rejected.

Second Reading

Com. Sub. for H. J. R. 3, Property Tax Modernization
Amendment; on second reading, coming up in regular order, was
read a second time.

On motion of Delegate Capito, the bill was amended on page
2, line 13, by adding the phrase “section 1” after the word “that.”

And,

By striking out the phrase “by adding thereto a new section,
designated section one-d.”

Delegates Fluharty and Skaff moved to amend the bill on page
1, line 4, following the word “activity”, by inserting the words “and
personal property tax on motor vehicles”.

Note: The portion of the amendment above is to the title and
would be in order following adoption of the Joint Resolution.

On page 2, line 13, following the words “in business activity”,
by inserting the words “personal property tax on motor vehicles,”.

And,

On page 3, line 4, following the words “in business activity”,
by inserting the words “and personal property tax on motor
vehicles”.
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On the adoption of the amendment, the yeas and nays were
demanded, which demand was sustained.

The yeas and nays having been ordered, they were taken (Roll
No. 342), and there were—yeas 98, nays none, absent and not
voting 2, with the absent and not voting being as follows:

Absent and Not Voting: Burkhammer and L. Pack.

So, a majority of the members present having voted in the
affirmative, the amendment was adopted.

The resolution was then ordered to engrossment and third
reading.

Com. Sub. for H. B. 2017, Rewriting the Criminal Code; on
second reading, coming up in regular order, was read a second
time.

An amendment offered by Delegate Capito was reported by the
Clerk, on page nineteen, immediately following the enacting
clause, by striking out the remainder of the bill and inserting in lieu
thereof the following:

“CHAPTER 15. PUBLIC SAFETY.
ARTICLE 12. SEX OFFENDER REGISTRATION ACT.

§15-12-8. Failure to register or provide notice of registration
changes; penalty; penalty for aiding and abetting.

(a) Each time a person has a material change in any of the
registration information as required by §15-12-3 of this code this
article and knowingly fails to register the change or changes, each
failure to register each separate item of information changed shall
constitute a separate offense under this section.

(b) Except as provided in this section, any person required to
register for ten years pursuant to subdivision (1), subsection (a),
section four of this article who knowingly provides materially false
information or who refuses to provide accurate information when
so required by the terms of this article, or who knowingly fails to
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register or knowingly fails to provide a material change in any
required information as required by this article, is guilty of a Class

%haﬁ—eﬁe—yea{—er—be%h Any person conv1cted of a second offense
under this subsection is guilty of a Class 6 felony.—and;,—upen

(c) Any person required to register for life pursuant to this
article who knowingly provides materially false information or
who refuses to provide accurate information when so required by
the terms of this article, or who knowingly fails to register or
knowingly fails to provide a material change in any required
information as required by this article, is guilty of a Class 6 felony.

’ S ’ LT .
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years Any person convicted of a second or subsequent offense
under this subsection is guilty of a Class 3 felony. and—upen
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(d) In addition to any other penalty specified for failure to
register under this article, any person under the supervision of a
probation officer, parole officer or any other sanction short of
confinement in jail or prison who knowingly refuses to register or
who knowingly fails to provide a material change in information
as required by this article shall be subject to immediate revocation
of probation or parole and returned to confinement for the
remainder of any suspended or unserved portion of his or her
original sentence.

(e) Notwithstanding the provisions of subsection (c) of this
section, any person required to register as a sexually violent
predator pursuant to this article who knowingly provides materially
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false information or who refuses to provide accurate information
when so required by terms of this article or who knowingly fails to
register or knowingly fails to provide a change in any required
information as required by this article is guilty of a Class 5 felony,

5 9 3 3

) onal facili | | |
years and for a second or subsequent offense, is guilty of a Class 2
felony. and-shal-beconfined-mastate-correctional-facthity-notdess
than fifteen nor morce than thirty-five years.

(f) Any person who knows or who has reason to know that a
sex offender is not complying, or has not complied, with the
requirements of this section and who, with the intent to assist the
sex offender in eluding a law-enforcement agency that is seeking
to find the sex offender to question the sex offender about, or to
arrest the sex offender for, his or her noncompliance with the
requirements of this section:

(1) Withholds information from, the law-enforcement agency
about the sex offender’s noncompliance with the requirements of
this section and, if known, the whereabouts of the sex offender; or

(2) Harbors, or attempts to harbor, or assists another person in
harboring or attempting to harbor, the sex offender; or

(3) Conceals or attempts to conceal, or assists another person
in concealing or attempting to conceal, the sex offender; or

(4) Provides information to the law-enforcement agency
regarding the sex offender which the person knows to be false
information is guilty of a Class 1 misdemeanor: and;—apen

Provzded That where the person assists or seeks to assist a sex
offender whose violation of this section would constitute a felony,

the person shall be guilty of a Class 6 felony. and;apen-conviction
thereot—hat-betmprisonedsbte-correctonaiarbttornot
lessthan-one-yearnor-more-than-five-years:
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CHAPTER 19. AGRICULTURE.
ARTICLE 1A. DIVISION OF FORESTRY.

§19-1A-3b. Timber theft; investigations; criminal and civil
penalties.

(a) Timber theft is the misappropriation or taking of timber
belonging to another, or proceeds derived from the sale of timber,
either taken without the consent of the owner, or by means of
fraudulent conduct, practices, or representations, with the intent to
deprive the owner permanently of the timber or proceeds derived
therefrom.

(b) The Division of Forestry has the primary responsibility for
the collection, preparation, and central registry of information
relating to timber theft. The division has the authority to investigate
and enforce the provisions of this section when violations of the

provisions of §6+-3-52 §61-3B-9 of this code occur.
CHAPTER 23. WORKER’S COMPENSATION.

ARTICLE 5B. CRIMES AGAINST THE WORKER’S
COMPENSATION SYSTEM.

§23-5B-1. Intentional omission to subscribe for workers’
compensation insurance; failure to file a premium tax
report or pay premium taxes; false testimony or
statements; failure to file reports; penalties; asset
forfeiture; venue.

(1) Failure to subscribe:

(A) Responsible person. Any person who individually or as
owner, partner, president, other officer, or manager of a sole
proprietorship, firm, partnership, company, corporation or
association, who, as a person who is responsible for and who is
required by specific assignment, duty or legal duty, which is either
expressed or inherent in laws which require the employer’s
principals to be informed and to know the facts and laws affecting
the business organization and to make internal policy and decisions
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which ensure that the individual and organization comply with the
general laws and provisions of chapter twenty-three of this code,
knowingly and willfully fails to subscribe for and maintain
workers’ compensation insurance shall be guilty of a Class 6

felony.

(B) Any corporation, association or partnership who, as an
employer as defined in chapter twenty-three of this code,
knowingly and willfully fails to subscribe for and maintain
workers’ compensation insurance shall be guilty of a Class 1
misdemeanor.

(2) Failure to pay:

(A) Any person who individually or as owner, partner,
president, other officer or manager of a sole proprietorship, firm,
partnership, company, corporation or association, who., as a
responsible person as defined in this section, knowingly and
willfully fails to make premium tax payments to the Workers’
Compensation Fund or premiums to a private carrier as required by
chapter twenty-three of this code, shall be guilty of the larceny of
the premium owed.

(B) Any corporation, association, company, or partnership
which, as an employer as defined in chapter twenty-three of this
code, knowingly and willfully fails to make premium tax payments
to the Workers’ Compensation Fund or premiums to a private
carrier as required by chapter twenty-three of this code shall be
guilty of the larceny of the premium owed.

(C) Any person who individually or as owner, partner,
president, other officer, or manager of a sole proprietorship, firm,
partnership, company, corporation, or association, who, as a
responsible person, as defined in this section, knowingly and
willfully and with fraudulent intent sells, transfers or otherwise
disposes of substantially all of the employer’s assets for the
purpose of evading the payment of workers’ compensation
premium taxes to the Workers’ Compensation Fund, or premiums
to a private carrier as required by chapter twenty-three of this code,
shall be guilty of the larceny of the premium owed.
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(D) Any corporation, association, company, or partnership
which, as an employer as defined in chapter twenty-three of this
code, knowingly and willfully and with fraudulent intent sells,
transfers or otherwise disposes of substantially all of the
employer’s assets for the purpose of evading the payment of
workers’ compensation premium taxes to the Workers’
Compensation Fund, or premiums to a private carrier as required
by chapter twenty-three of this code shall be guilty of the larceny
of the premium owed.

(3) Failure to file premium tax reports:

(A) Any person who individually or as owner, partner,
president, other officer, or manager of a sole proprietorship, firm,
partnership, company, corporation or association, who, as a
responsible person as defined in this section, knowingly and
willfully fails to file a premium tax report with the Workers’
Compensation Fund or a premium report to a private carrier as
required by chapter twenty-three of this code, shall be guilty of a

Class 6 felony.

(B) Any corporation, association, company, or partnership
which, as an employer as defined in chapter twenty-three of this
code, knowingly and willfully fails to file a premium tax report
with the Workers’ Compensation Fund or a premium report to a
private carrier as required by chapter twenty-three of this code,
shall be guilty of a Class 1 misdemeanor.

(4) Failure to file other reports:

(A) Any person, individually or as owner, partner, president or
other officer, or manager of a sole proprietorship, firm, partnership,
company, corporation, or association who, as a responsible person
as defined in this section, knowingly and willfully fails to file any
report, other than a premium tax report, required by such chapter
shall be guilty of a Class 6 felony.

(B) Any corporation, association, company, or partnership
which, as an emplover as defined in chapter twenty-three of this
code. knowingly and willfully fails to file any report, other than a
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premium tax report, with the Workers’ Compensation Fund or
Insurance Commissioner as required by chapter twenty-three of
this code, shall be guilty of a Class 1 misdemeanor.

(5) False testimony or statements:

Any person, individually or as owner, partner, president, other
officer, or manager of a sole proprietorship, firm, partnership,
company, corporation, or association who, as a responsible person
as defined in this section, knowingly and willfully makes a false
report or statement under oath, affidavit, certification or by any
other means respecting any information required to be provided
under chapter twenty-three of this code shall be guilty of a Class 6
felony. In addition to any other penalty imposed, the court shall
order any defendant convicted under this section to make full
restitution of all moneys paid by or due to the Workers’
Compensation Fund, Insurance Commissioner or private carrier as
the result of a violation of this section. The restitution ordered shall
constitute a judgment against the defendant and in favor of the
State of West Virginia Workers’ Compensation Commission,
Insurance Commissioner or private carrier.

(6) Asset forfeiture:

(A) The court, in imposing sentence on a person or entity
convicted of an offense under this section, shall order the person or
entity to forfeit property, real or personal, that constitutes or is
derived, directly or indirectly, from gross proceeds traceable to the
commission, Insurance Commissioner or private carrier of the
offense. Any person or entity convicted under this section shall pay
the costs of asset forfeiture.

(B) For purposes of subdivision (A) of this subsection, the term
‘payment of the costs of asset forfeiture’ means:

(1) The payment of any expenses necessary to seize, detain,
inventory, safeguard, maintain, advertise, sell or dispose of
property under seizure, detention, forfeiture or of any other
necessary expenses incident to the seizure, detention, forfeiture, or
disposal of such property, including payment for:
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(I) Contract services:

(II) The employment of outside contractors to operate and
manage properties or provide other specialized services necessary
to dispose of such properties in an effort to maximize the return
from such properties; and

(III) Reimbursement of any state or local agency for any
expenditures made to perform the functions described in this

subparagraph;

(i1) The compromise and payment of valid liens and mortgages
against property that has been forfeited, subject to the discretion of
the Workers’ Compensation Fund to determine the validity of any
such lien or mortgage and the amount of payment to be made, and
the employment of attorneys and other personnel skilled in state
real estate law as necessary;

(iii) Payment authorized in connection with remission or
mitigation procedures relating to property forfeited; and

(iv) The payment of state and local property taxes on forfeited
real property that accrued between the date of the violation giving
rise to the forfeiture and the date of the forfeiture order.

(7) Venue:

Venue for prosecution of any violation of this section shall be
either the county in which the defendant’s principal business
operations are located or in Kanawha County where the Workers’
Compensation Fund is located.

§23-5B-2. Wrongfully seeking workers’ compensation:; false
testimony or statements; penalties; venue.

(1) Any person who shall knowingly and with fraudulent intent
secure or attempt to secure compensation from the Workers’
Compensation Fund, a private carrier or from a self-insured

employer:
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(A) That is larger in amount than that to which he or she is
entitled: or

(B) That is longer in term than that to which he or she is
entitled: or

(C) To which he or she is not entitled, shall be guilty of larceny
of such amount.

(2) Any person who shall knowingly and willfully make a false
report or statement under oath, affidavit, certification or by any
other means respecting any information required to be provided
under chapter twenty-three of this code shall be guilty of a Class 6

felony.

(3) In addition to any other penalty imposed, the court shall
order any person convicted under this section to make full
restitution of all moneys paid by the Workers’ Compensation Fund,
private carrier or self-insured employer as the result of a violation
of this section. The restitution ordered shall constitute a judgment
against the defendant and in favor of the State of West Virginia
Workers’ Compensation Commission, private carrier or self-
insured employer.

(4) If the person so convicted is receiving compensation from
such fund, private carrier or employer, he or she shall, from and
after such conviction, cease to receive such compensation as a
result of any alleged injury or disease.

(5) Venue for prosecution of any violation of this section shall
either be the county in which the claimant resides, the county in
which the claimant is employed or working, or in Kanawha County
where the Workers’ Compensation Fund is located.

§23-5B-3. Workers’ compensation health care offenses; fraud;
theft or embezzlement; false statements; penalties; notice;
prohibition against providing future services; penalties:
asset forfeiture; venue.

(1) Any person who knowingly and willfully executes, or
attempts to execute, a scheme or artifice:
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(A) To defraud the Workers’” Compensation Fund, a private
carrier, or a self-insured employer in connection with the delivery
of or payment for workers’ compensation health care benefits,
items or services;

(B) To obtain, by means of false or fraudulent pretenses,
representations, or promises any of the money or property owned
by or under the custody or control of the Workers’ Compensation
Fund, a private carrier, or a self-insured employer in connection
with the delivery of or payment for workers’ compensation health
care benefits, items or services; or

(C) To make any charge or charges against any injured
employee or any other person, firm or corporation which would
result in a total charge for the treatment or service rendered in
excess of the maximum amount set forth in the Workers’
Compensation Commission’s schedule of maximum reasonable
amounts to be paid for the treatment or services issued pursuant to
subsection (a), section three article four, chapter twenty-three of
this code is guilty of a Class 6 felony.

(2) Any person who, in any matter involving a health care
program related to workers’ compensation insurance, knowingly

and willfully:

(A) Falsifies, conceals, or covers up by any trick, scheme or
device a material fact; or

(B) Makes any materially false, fictitious, or fraudulent
statement or representation, or makes or uses any materially false
writing or document knowing the same to contain any materially
false, fictitious or fraudulent statement or entry, is guilty of a Class

6 felony.

(3) Any person who willfully embezzles, steals or otherwise
unlawfully converts to the use of any person other than the rightful
owner, or intentionally misapplies any of the moneys, funds,
securities, premiums, credits, property or other assets of a health
care program related to the provision of workers’ compensation
insurance, is guilty of a Class 6 felony.
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(4) Any health care provider who fails, in violation of
subsection (5) of this section to post a notice, in the form required
by the Workers’ Compensation Commission, in the provider’s
public waiting area that the provider cannot accept any patient
whose treatment or other services or supplies would ordinarily be
paid for from the Workers’ Compensation Fund, private carrier or
by a self-insured employer unless the patient consents, in writing,
prior to the provision of the treatment or other services or supplies,
to make payment for that treatment or other services or supplies
himself or herself, is guilty of a Class 3 misdemeanor.

(5) Any person convicted under the provisions of this section
shall, after such conviction, be barred from providing future
services or supplies to injured employees for the purposes of
Workers’ Compensation and shall cease to receive payment for
services or supplies. In addition to any other penalty imposed, the
court shall order any defendant convicted under this section to
make full restitution of all moneys paid by or due to the Workers’
Compensation Fund, private carrier or self-insured employer as the
result of a violation of this section. The restitution ordered shall
constitute a judgment against the defendant and in favor of the
State of West Virginia Workers’ Compensation Commission,
Insurance Commissioner, a private carrier, or self-insured

employer.

(6)(A) The court, in imposing sentence on a person convicted
of an offense under this section, shall order the person to forfeit
property, real or personal, that constitutes or is derived, directly or
indirectly, from gross proceeds traceable to the commission of the
offense. Any person convicted under this section shall pay the costs
of asset forfeiture.

(B) For purposes of subdivision (A) of this subsection, the term
‘payment of the costs of asset forfeiture’ means:

(1) The payment of any expenses necessary to seize, detain,
inventory, safeguard, maintain, advertise, sell or dispose of
property under seizure, detention or forfeiture, or of any other
necessary expenses incident to the seizure, detention, forfeiture or
disposal of the property. including payment for:
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(I) Contract services:

(II) The employment of outside contractors to operate and
manage properties or provide other specialized services necessary
to dispose of the properties in an effort to maximize the return from
the properties; and

(III) Reimbursement of any state or local agency for any
expenditures made to perform the functions described in this

subparagraph;

(i1) The compromise and payment of valid liens and mortgages
against property that has been forfeited, subject to the discretion of
the Workers’ Compensation Fund to determine the validity of the
lien or mortgage and the amount of payment to be made, and the
employment of attorneys and other personnel skilled in state real
estate law as necessary;

(iii) Payment authorized in connection with remission or
mitigation procedures relating to property forfeited; and

(iv) The payment of state and local property taxes on forfeited
real property that accrued between the date of the violation giving
rise to the forfeiture and the date of the forfeiture order.

(7) Venue for prosecution of any violation of this section shall
be either the county in which the defendant’s principal business
operations are located or in Kanawha County where the Workers’
Compensation Fund is located.

§23-5B-4. Providing false documentation to workers’
compensation, to the Insurance Commissioner or a private
carrier of workers’ compensation insurance; altering
documents or certificates from workers’ compensation;
penalties; venue.

(1) Any person, firm, partnership, company, corporation
association or medical provider who submits false documentation
to_workers’ compensation, the Insurance Commissioner, or a
private carrier of workers’ compensation insurance with the intent
to defraud the Workers’ Compensation Commission, the Insurance
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Commissioner or a private carrier of workers’ compensation
insurance shall be guilty of a Class 1 misdemeanor.

(2) Any person, firm, partnership, company, corporation,
association or medical provider who knowingly alters, falsifies,
defaces, changes or modifies any certificate or other document
which would indicate good standing with the Workers’
Compensation Commission, Insurance Commissioner or a private
carrier concerning workers’ compensation insurance coverage or
endorsement by workers’ compensation for medical services shall
be guilty of a Class 1 misdemeanor.

(3) Venue for prosecution of any violation of this section shall
be either the county in which the claimant resides, a defendant’s
principal business operations are located, or in Kanawha County
where the Workers’ Compensation Fund is located.

CHAPTER 30. PROFESSIONS AND OCCUPATIONS.

ARTICLE 1. GENERAL PROVISIONS APPLICABLE TO
ALL STATE BOARDS OF EXAMINATION OR
REGISTRATION REFERRED TO IN CHAPTER.

§30-1-27. Required reporting of gunshot and other wounds.

(a) Any health care practitioner, defined as a person licensed
under §30-1-1 et seq. who provides health care services, who
provides medical treatment or health care services to a person
suffering from a wound caused by a gunshot or a knife or other
sharp or pointed instrument, under circumstances which would
lead a reasonable person to believe resulted from a violation of the
criminal laws of this state, shall report the same to a law-
enforcement agency located within the county within which such
wound is treated. The report shall be made initially by telephone
and shall be followed by a written report delivered to such agency
within forty-eight hours following the initial report. Provided, That
where two or more persons participate in the medical treatment of
such wound, the obligation to report imposed by this section shall
apply only to the attending physician or, if none, to the person
primarily responsible for providing the medical treatment.
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(b) Any health care practitioner, who in good faith reports a
wound described in subsection (a) of this section, shall be immune
from any civil liability which may otherwise result solely from
reporting the same.

§30-1-28. Required reporting of burns.

(a) Any health care practitioner, defined as a person licensed
under §30-1-1 et seq. who provides health care services, who
provides medical treatment or health care services or who
examines a person suffering from an injury caused by a burn
resulting from fire or a chemical, where the circumstances under
which the examination is made or treatment is rendered, or where
the condition of the injury gives the health care practitioner
reasonable cause to suspect that the injury occurred during the
commission, or attempted commission, of an arson as defined in
article three of this chapter, shall report the same to the office of
the state Fire Marshal. A written report shall be made by the
practitioner, or by an employee or agent of the practitioner at the
direction of the provider, to the office of the state Fire Marshal
within forty-eight hours after the initial report: Provided, That
where two or more health care practitioners participate in the
examination or treatment of such injury, the obligation to report
imposed by this section applies only to the attending physician or,
if none, to the person primarily responsible for providing medical
treatment for the injury.

(b) Any health care practitioner who in good faith makes or
causes to be made a report pursuant to subsection (a) of this section
is immune from any civil liability which may otherwise arise as the
result of making such report.

(c) Within available funding and as may be determined
necessary by the state Fire Marshal, the state Fire Marshal shall
conduct educational programs for persons required to report
injuries under this section.
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ARTICLE 29. LAW-ENFORCEMENT TRAINING AND
CERTIFICATION.

§30-29-9a. Railroad employees conservators of the peace;
special railroad policemen; powers and duties.

The conductor of every passenger car and flag person and brake
person employed on such car, as well as the conductor of every
train of railroad or traction cars, shall have all the powers of a
conservator of the peace while in charge of such car or train.

Any railroad company owning, or leasing and operating, or
using any railroad or traction line or system lying wholly or
partially within this state, whether such railroad be operated by
steam or electric power, may apply to the Governor to appoint such
citizen or citizens of this state as such railroad company may
designate, to act as special police officers for such railroad or
traction company, with the consent of such citizen or citizens; and
the Governor may, upon such application, appoint and commission
such person or persons, or so many of them as he or she may deem
proper, as such special police officers. Every police officer so
appointed shall appear before some person authorized to administer
oaths and take and subscribe the oath prescribed in the fifth section
of the fourth article of the Constitution, and shall file such oath with
the clerk of the county commission, or other tribunal in lieu thereof,
of the county in which he or she shall reside. He or she shall also
file certified copies of such oath in the office of the Secretary of
State, and in the office of the clerk of the county commission, or
other tribunal established in lieu thereof, of each county through
which such railroad or any portion thereof may extend. Every
police officer appointed under the provisions of this section shall
be a conservator of the peace within each county in which any part
of such railroad may be situated, and in which such oath or a
certified copy thereof shall have been filed with the clerk of the
county commission or other tribunal established in lieu thereof:
and, in addition thereto, he or she shall possess and may exercise
all the powers and authority, and shall be entitled to all the rights,
privileges and immunities within such counties, as are now or
hereafter may be vested in or conferred upon a deputy sheriff of
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such county. Any appointment made by the Governor under the
provisions of this section may be revoked by him or her for good
cause shown, and such police officers may be removed from office
for official misconduct, incompetence, habitual drunkenness,
neglect of duty or gross immorality, in the same manner in which
regularly elected or appointed county officers may be removed
from office. Whenever any such railroad company shall desire to
dispense with the services of any police officer, it may file a notice
to that effect, under its corporate seal, attested by its secretary, in
each of the several offices in which such oath or certified copy
thereof shall have been filed; and, thereupon, the powers of the
police officer shall cease and determine. Police officers may wear
such uniform and badge of authority, or either, as the railroad
company, upon whose application they were appointed, may
designate, and such railroad company shall pay them for all
services rendered pursuant to his or her appointment.

CHAPTER 55. ACTIONS, SUITS AND ARBITRATION;
JUDICIAL SALE.

ARTICLE 2. LIMITATION OF ACTIONS AND SUITS.

§55-2-23. Shooting range; limitations on nuisance actions;
noise ordinances.

(a) As used in this section:

(1) ‘Person’ means an individual, proprietorship, partnership,
corporation, club or other legal entity; and

(2) ‘Shooting range’ means an area, whether indoor or outdoor,
designed and operated for the use of rifles, shotguns, pistols,
silhouettes, skeet, trap, black powder or any other similar shooting.

(b) Except as provided in this section, a person may not
maintain a nuisance action for noise against a shooting range
located in the vicinity of that person’s property if the shooting
range was established as of the date of the person acquiring the
property. If there is a substantial change in use of the shooting
range or there is a period of shooting inactivity at a shooting range
for a period exceeding one year after the person acquires the
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property, then the person may maintain a nuisance action if the
action is brought within two years from the beginning of the
substantial change in use of the shooting range, or the resumption
of shooting activity: Provided, That if a municipal or county
ordinance regulating noise exists, subsection (e) of this section
controls.

(c) A person who owned property in the vicinity of a shooting
range that was established after the person acquired the property
may maintain a nuisance action for noise against that shooting
range only if the action is brought within two years after the
establishment of the shooting range or two years after a substantial
change in use of the shooting range or from the time shooting
activity is resumed. Provided, That if a municipal or county
ordinance regulating noise exists, subsection (e) of this section
controls.

(d) Actions authorized by the provisions of this section are not
applicable to any indoor shooting range, the owner or operator of
which holds all necessary and required licenses and the shooting
range being in compliance with all applicable state, county and
municipal laws, rules or ordinances regulating the design and
operation of such facilities.

(e) (1) No municipal or county ordinance regulating noise may
subject a shooting range to noise control standards more stringent
than those standards in effect at the time construction or operation
of the shooting range began, whichever occurred earlier in time.
The operation or use of a shooting range shall not be enjoined based
on noise, nor shall any person be subject to an action for nuisance
or _criminal prosecution in any matter relating to noise resulting
from the operation of a shooting range, if the shooting range is
operating in compliance with all ordinances relating to noise in
effect at the time the construction or operation of the shooting
range began, whichever occurred earlier in time.

(2) No shooting range operating or approved for operation
within this state which has been condemned through an eminent
domain proceeding, and which relocates to another site within the
same political subdivision within two vyears of the final
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condemnation order, may be subject to any noise control standard
more_stringent than that in effect at the time construction or
operation of the shooting range which was condemned began,
whichever occurred earlier in time.

(f) It is the intent of the Legislature in enacting this section
during the 2021 regular session of the Legislature that the section
be applied retroactively.

ARTICLE 9. GAMING CONTRACTS.

§55-9-1. Gaming contracts void.
[Repealed.]

§55-9-2. Recovery of money or property lost in gaming.
[Repealed.]

§55-9-3. Recovery of gaming losses by bill in equity; repayment
discharges winner from punishment.

[Repealed.]

CHAPTER 60A. UNIFORM CONTROLLED SUBSTANCES
ACT.

ARTICLE 4. OFFENSES AND PENALTIES.

§60A-4-418. Wanton endangerment involving the use of fire;

penalty.

Any person who, during the manufacture or production of an
illegal controlled substance uses fire, the use of which creates
substantial risk of death or serious bodily injury to another due to
the use of fire, is guilty of a Class 6 felony.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT
ARTICLE 1. CRIMES AGAINST THE GOVERNMENT.

§61-1-1. Treason defined; degree of proof;_penalty.
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Treason against the state shall consist only in levying war
against it, or in adhering to its enemies, giving them aid and
comfort. No person shall may be convicted of treason unless on the
testimony of two witnesses to the same overt act, or on confession
in open court. Treason against the state constitutes a Class 1 felony,
or, at the discretion of the jury, or the discretion of the court when
there is a plea of guilty, a Class 5 felony.

§61-1-2. Punishment: Failure to give information of treason;
penalty.

If any person has any knowledge of treason against the state,
and shall not, as soon as may be, give information thereof to the
Governor or some conservator of the peace, he or she shall be guilty
of a Class 6 felony.

§61-1-3. Failure—to—give—information—of—treasen;—penalty.

Desecration of flag: penalty.

Any person who for exhibition or display shall place, or cause

to _be placed, any words, figures, marks, pictures, designs,
drawings, or any advertisement of any nature, upon any flag,
standard, color or ensign of the United States, or upon the state flag
of this state, or shall expose or cause to be exposed to public view
any such flag, standard, color or ensign, upon which shall have
been printed, painted or otherwise placed, or to which shall be
attached., appended, affixed or annexed, any words, figures, marks,
pictures, designs, drawings, or any advertisement of any nature or
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kind, or who shall expose to public view, manufacture, sell, expose
for sale, give away, or have in possession for sale or to give away,
or for use for any purpose, any article or substance, being an article
of merchandise or a receptacle of merchandise, or article or thing
for carrying or transporting merchandise, upon which shall have
been printed, painted, attached or otherwise placed, a
representation of any such flag, standard, color or ensign, to
advertise, call attention to, decorate, mark or distinguish the article
or substance on which so placed, or who shall publicly mutilate,
deface, defile or defy, trample upon or cast contempt, either by
words or acts, upon any such flag, standard, color or ensign, he-or
she-shall be-deemed is guilty of a misdemeanor petty offense, and,
upon conviction, shall be fined not less than $5 nor more than $100,
and may, be confined in jail for a period not exceeding 30 days.
Any justice of the peace of the county wherein the offense was
committed shall have concurrent jurisdiction of such offense with
the circuit or other courts of such county. The words ‘flag,
standard, color or ensign of the United States,” as used in this
section, shall be construed to include any flag, standard, color,
ensign, or any representation or picture of a flag, standard, color or
ensign, made of or upon any substance whatever, and of any size
whatever, showing the national colors, the stars and stripes. This
section shall not apply to any act permitted by the statutes of the
United States, or of this state, or by the regulations of the United
States army and navy, or of the National Guard of this state, or of
the members of the department of public safety; nor shall this
section be construed to apply to the regular issue of a newspaper or
other periodical, or to any book, certificate, diploma, warrant or
commission, on which shall be printed said flag, disconnected from
any advertisement, or to the vignette of any political ballot.

§61-1-4. Attempt to justify or uphold invasion or insurrection;
penalty.

[Repealed.]

§61-1-5. Unlawful speeches, publications, and
communications.

[Repealed.]
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§61-1-7. Penalty for unlawful speeches, publications, and
communications.

[Repealed.]
§61-1-8. Desecration of flag; penalty.
[Repealed.]

§61-1-9. Impersonation of law-enforcement officer or official;
penalty.

[Repealed.]
ARTICLE 2. CRIMES AGAINST THE PERSON.

§61-2-1. First and second degree murder defined; punishment;
allegations in indictment for homicide.

Murder by poison, lying in wait, imprisonment, starving, or by
any willful, deliberate, and premeditated killing, or in the
commission of, or attempt to commit, arson, kidnapping, sexual
assault, robbery, burglary, breaking and entering, escape from
lawful custody, or a felony offense of manufacturing or delivering
a controlled substance as defined in article four, chapter sixty-a of
this code, is murder of the first degree. Murder of the first degree
is a Class 1 felony.

All other murder is murder of the second degree. Murder of the
second degree is a Class 2 felony. A person imprisoned pursuant to
the provisions of this section is not eligible for parole prior to
having served a minimum of 10 years of his or her sentence or the
minimum period required by §62-12-13 of this code, whichever is

greater.

In an indictment for murder and manslaughter, it shal-net-be is
not necessary to set forth the manner in which, or the means by
which, the death of the deceased was caused, but it shall be
sufficient in every such indictment to charge that the defendant did
feloniously, willfully, maliciously, deliberately, and unlawfully
slay, kill, and murder the deceased.
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§61-2-2. Penalty for—murder—of first—degree. Voluntary

manslaughter; penalty.

: .
: Murderof Eh? ﬁ*?; é. egree-shall-be-punished by confinementin

Voluntary manslaughter shall be a Class 4 felony. A person
imprisoned pursuant to the provisions of this section is not eligible
for parole prior to having served a minimum of three years of his
or her sentence or the minimum period required by §62-12-13 of
this code, whichever is greater.

§61-2-3. Penalty for murder—of seecond—degree: Involuntary

manslaughter; penalty.
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manslaughter is a Class 1 misdemeanor.

§61-2-4. Veluntarymanslaughter;penalty. Concealment of

deceased human body; penalty.

(a) Any person who, by any means, knowingly and willfully

conceals, attempts to conceal or who otherwise aids and abets any
person to conceal a deceased human body where death occurred as
a result of criminal activity is guilty of a Class 6 felony.
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(b) It is a complete defense in a prosecution pursuant to
subsection (a) of this section that the defendant affirmatively
brought to the attention of law enforcement, within 48 hours of
concealing the body and prior to being contacted regarding the
death by law enforcement, the existence and location of the
concealed deceased human body.

§61-2-5. Inveluntary—manslaughter;—penalty: Homicide
punishable within state if injury occurs within and death
without, or vice versa.

If any person is stricken, wounded, or poisoned in, and die by

reason thereof out of, this state, the offender shall be as guilty, and
be prosecuted and punished, as if the death had occurred in the
county in which the stroke, wound or poison was given or
administered. And if any person is stricken, wounded or poisoned
out of this state, and die by reason thereof within this state, the
offender is as guilty, and may be prosecuted and punished, as if the
mortal stroke or wound had been given, or poison administered, in
the county in which the person so stricken, wounded or poisoned

may die.

§61-2-5a Concealment of deceased human body; penalty.
[Repealed.]

§61-2-6 Hemicide—punishable—within—stateif—injury—eoceurs
within-and-death-witheut;-er-viee-versa. Attempt to Kkill or

injure by poison: penalty.
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mini | in g ; hich 4 icken.
wounded-orpoisoned-may-so-die: Any person, who administers, or
attempts to administer, any poison or other destructive thing in
food, drink, medicine or otherwise, or poisons any spring, well,
reservoir, conduit or pipe of water, with intent to Kkill or injure
another person, is guilty of a Class 4 felony.

§61-2-7. Attemptto-kill or-injure by peison;penalty: Abortion;
penalty.

Any person, who administers to, or causes to be taken by, a
woman, any drug or other thing, or uses any means, with intent to
destroy her unborn child, or to produce abortion or miscarriage,
and thereby destroys such child, or produces such abortion or
miscarriage, is guilty of a Class 4 felony and if the woman dies by
reason of the abortion performed upon her, that person is guilty of
murder. No person, by reason of any act mentioned in this section,
may be punishable where such act is done in good faith, with the
intention of saving the life of the woman or child.

§61-2-8. Abertion;penalty. Assault and battery; penalty.
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(a) If any person maliciously shoots, stabs, cuts or wounds any
person, or by any means cause him or her bodily injury with intent
to maim, disfigure, disable or kill, he or she, except where it is
otherwise provided, is guilty of a Class 5 felony.

(b) Assault. — Any person who unlawfully attempts to commit
a violent injury to the person of another or unlawfully commits an
act that places another in reasonable apprehension of immediately
receiving a violent injury is guilty of a Class 2 misdemeanor.

(c) Battery. — Any person who unlawfully and intentionally
makes physical contact of an insulting or provoking nature to the
person of another or unlawfully and intentionally causes physical
harm to another person is guilty of a Class 1 misdemeanor.

(d) Any person convicted of a violation of subsection (b) or (c)
of this section who has, in the 10 years prior to the conviction, been
convicted of a violation of either subsection (b) or (¢) of this section
where the victim was a current or former spouse, current or former
sexual or intimate partner, a person with whom the defendant has
a child in common, a person with whom the defendant cohabits or
has cohabited, a parent or guardian or the defendant’s child or ward
at the time of the offense or convicted of a violation of §61-2-28 of
this code or has served a period of pretrial diversion for an alleged
violation of subsection (b) or (c) of this section or §61-2-28 of this
code when the victim has a present or past relationship, upon
conviction, is subject to the penalties set forth in §61-2-28 of this
code for a second, third or subsequent criminal act of domestic
violence offense, as appropriate.

(e) (1) For purposes of this section:

‘Government representative’ means any officer or employee of
the state or a political subdivision thereof, or a person under
contract with a state agency or political subdivision thereof.
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‘School employee’ means a person emploved by a county
board of education whether employed on a regular full-time basis,
an hourly basis or otherwise.

‘Health care worker’ means any nurse, nurse practitioner,
physician, physician assistant or technician practicing at, and all
persons employed by or under contract to a hospital, county or
district health department, long-term care facility, physician’s
office, clinic, or outpatient treatment facility.

‘Emergency service personnel’ means any paid or volunteer
firefighter, emergency medical technician, paramedic, or other
emergency services personnel employed by or under contract with
an_emergency medical service provider or a state agency or
political subdivision thereof.

‘Utility worker’ means any individual employed by a public
utility or electric cooperative or under contract to a public utility,
electric cooperative or interstate pipeline.

‘Law-enforcement officer’ has the same definition as this term
1s defined in §30-29-1 of this code. except for purposes of this
section, ‘law-enforcement officer’ shall additionally include those
individuals defined as ‘chief executive’ in §30-29-1 of this code.

‘Correctional employee’ means any individual employed by
the West Virginia Division of Corrections, the West Virginia
Regional Jail Authority, and the West Virginia Division of Juvenile
Services and an employee of an entity providing services to
incarcerated, detained or housed persons pursuant to a contract
with such agencies.

‘Athletic official’ means a person at a sports event who
enforces the rules of that event, such as an umpire or referee, or a
person who supervises the participants, such as a coach.

‘Transport personnel’ means any driver, conductor, motorman
pilot, captain, ferryman, or other person in charge of any vehicle,
including automobiles, cars, trucks, buses, aircraft, and any boat,
driven by steam, electricity, gasoline, or any other motive power,
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and which is being used for public conveyance, including but not
limited to taxicabs, cars for hire, or ride sharing services.

(2) The Court shall consider as an aggravated factor any
violation of subsection (a), (b), or (c¢) of this section committed
against a government representative, school employee, health care
worker, any emergency services personnel, utility worker, law
enforcement officer, athletic official, or transport personnel while
acting in their official capacity or on account of their office. All
penalties enjoined by this section may be enhanced by one level.

(f) Any person convicted of any crime set forth in this section
who is incarcerated in a facility operated by the West Virginia
Division of Corrections or the West Virginia Regional Jail
Authority, or is in the custody of the Division of Juvenile Services
and is at least 18 years of age or subject to prosecution as an adult,
at the time of committing the offense and whose victim is a
correctional employee may not be sentenced in a manner by which
the sentence would run concurrent with any other sentence being
served at the time the offense giving rise to the conviction of a
crime set forth in this section was committed.

§61-2-9 Malicious—or—umlavwful—assawlt—assault;—batterys
penalties: Assault during commission of or attempt to

commit a felony: penalty.
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second. third or subsequent eriminal act of domestic violence

offense—as—appropriate-_If any person in the commission of, or

attempt to commit a felony, unlawfully shoot, stab, cut or wound
another person, he or she shall be guilty of a Class 5 felony.

§61-2-9a. Stalking; harassment; penalties; definitions.
[Repealed.]

§61-2-9b. Penalties for malicious or unlawful assault or assault
of a child near a school.

[Repealed.]
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§61-2-9¢c. Wanton endangerment involving the use of fire;
penalty.

[Repealed.]
§61-2-9d. Strangulation; definitions; penalties.
[Repealed.]

§61-2-10. Assault during commission of or attempt to commit
a felony; penalty.

[Repealed]

§61-2-10a- §61-2-10. Violent crimes against the elderly;
sentence not subject to suspension or probation.

(a) Hany Any person be who is convicted and sentenced for an
offense defined under the-previsions-of sectionnine-orten §61-2-
8 or §61-2-9 of this code, and if the person shall-have has
committed such offense against a person who is 65 years of age or
older, then the sentence shall be mandatory and shall not be subject
to suspension or probation: Provided, That the court may;in-its
diseretion; suspend the sentence and order probation to any person
so convicted upon condition that such person perform public
service for a period of time deemed appropriate by the court:
Provided, however, That the public service may not be rendered in
or about facilities or programs providing care or services for the
elderly: Provided further, That the court may apply the provisions
of §62-11A-1, et seq., of this code to a person committed to a term
of one year or less.

(b) The existence of any fact which would make any person
ineligible for probation under subsection (a) of this section because
of the commission or attempted commission of a felony against a
victim 65 years of age or older shall not be applicable unless such
fact is: (i) Found by the court upon a plea of guilty or nolo
contendere; or (i1) found by the jury, if the matter is tried before a
jury; or (iii) found by the court, if the matter is tried by the court,
without a jury.
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§61-2-10b. Malicious assault; unlawful assault; battery; and
assault on governmental representatives, health care
providers, utility workers, law-enforcement officers,
correctional employees, and emergency medical service
personnel; definitions; penalties.

[Repealed.]

§61-2-11. Unlawful sheoting-atanetherinstreet;alley-orpublie
resert;penalty. Harassment; penalties; definitions.

(a) Any person who engages in a course of conduct directed at

another person with the intent to cause the other person to fear for
his or her personal safety, the safety of others, or suffer substantial
emotional distress, or causes a third person to so act, is guilty of a
Class 2 misdemeanor.

(b) Anvy person who harasses or repeatedly makes credible
threats against another is guilty of a Class 2 misdemeanor.

(c) Notwithstanding any provision of this code to the contrary,
any person who violates the provisions of subsection (a) or (b) of
this section in violation of an order entered by a circuit court,
magistrate court, or family court judge, in effect and entered
pursuant to §48-5-501, §48-5-601, or §48-27-403 of this code, is
guilty of a Class 1 misdemeanor.

(d) A second or subsequent conviction for a violation of
subsection (a) or (b) of this section is a Class 6 felony.

(e) Notwithstanding any provision of this code to the contrary,
any person against whom a protective order is in effect for
injunctive relief pursuant to the provisions of §48-5-608 or §48-27-
501 of this code, who has been served with a copy of said order,
who commits a violation of the provisions of this section, in which
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the subject in the protective order is the victim, shall be guilty of a
Class 6 felony.

(f) Notwithstanding any provision of this code to the contrary,
any person against whom a protective order is in effect pursuant to
the provisions of §53-8-7 of this code, who has been previously
served with a copy of the order, who commits a violation of the
provisions of this section, in which the subject in the protective
order is the victim, is guilty of a Class 6 felony.

(2) Notwithstanding any provision of this code to the contrary,
any person who harasses another person with the intent to cause
the person to physically injure himself or herself, or to take his or
her own life, or who continues to harass another, knowing or
having reason to know that the person is likely to physically injure
himself or herself, or to take his or her own life based, in whole or
in part, on such harassment, is guilty of a Class 5 felony.

(h) For the purposes of this section:

‘Bodily injury’ means substantial physical pain, illness, or any
impairment of physical condition;

‘Course of conduct’ means a pattern of conduct composed of
two _or more acts in which a defendant directly, indirectly, or
through a third party by any action, method, device, or means:

(A) Follows, monitors, observes, surveils, or threatens a
specific person or persons;

(B) Engages in other nonconsensual contact and/or
communications,  including  contact  through electronic
communication, with a specific person or persons: or

(C) Interferes with or damages a person’s property or pet:

‘Credible threat’ means a threat of bodily injury made with the
apparent ability to carry out the threat and with the result that a
reasonable person would believe that the threat could be carried
out;
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‘Harasses’ means a willful course of conduct directed at a
specific person or persons which would cause a reasonable person
mental injury or emotional distress, and which serves no legitimate
or lawful purpose;

‘Immediate family’ means a spouse, parent, stepparent,
mother-in-law, father-in-law, child, stepchild, sibling, or any
person who regularly resides in the household or within the prior
six months regularly resided in the household; and

‘Repeatedly’ means on two or more occasions.

(1) Any person convicted under the provisions of this section
who is granted probation or for whom execution or imposition of a
sentence or incarceration is suspended, shall have as a condition of
probation or suspension of sentence that he or she participate in
counseling or medical treatment as directed by the court.

(1) Upon conviction, the court may issue an order restraining
the defendant from any contact with the victim for a period not to
exceed 10 years. The length of any restraining order shall be based
upon the seriousness of the violation before the court, the
probability of future violations, and the safety of the victim or his
or her immediate family. The duration of the restraining order may
be longer than five years only in cases when a longer duration is
necessary to protect the safety of the victim or his or her immediate

family.

(k) It is a condition of bond for any person accused of the
offense described in this section that the person is to have no
contact, direct or indirect, verbal, or physical, with the alleged
victim.

(D Nothing in this section may be construed to preclude a
sentencing court from exercising its power to impose home
confinement with electronic monitoring as an alternative sentence.

(m) The Governor’s Committee on Crime, Delinquency, and
Correction, after consultation with representatives of labor,
licensed domestic violence programs, and rape crisis centers which
meet the standards of the West Virginia Foundation for Rape
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Information and Services, may promulgate legislative rules and
emergency rules pursuant to §29A-3-1 et seq. of this code,
establishing appropriate standards for the enforcement of this
section by state, county, and municipal law-enforcement officers

and agencies.
§61-2-12. Rebbery—or—attempted—robbery;—penalties:

Strangulation; suffocation and asphyxiation; definitions;

penalties.
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(a) As used in this section:

‘Bodily injury’ means substantial physical pain, illness or any
impairment of physical condition;

‘Strangle’ means knowingly and willfully restricting another
person’s air intake or blood flow by the application of pressure on
the neck or throat;

‘Suffocate’ means knowingly and willfully restricting the
normal breathing or circulation of blood by blocking the nose or
mouth of another; and

‘Asphyxiate’ means knowingly and willfully restricting the
normal breathing or circulation of blood by the application of
pressure on the chest or torso.

(b) Any person who strangles, suffocates, or asphyxiates
another without that person’s consent and thereby causes the other
person bodily injury or loss of consciousness is guilty of a Class 6

felony.

§61-2-13. Extertion—or—attempted—extortion—by—threats:
penalties: Robbery or attempted robbery: penalties.
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(a) Any person who commits or attempts to commit robbery

by:

(1) Committing violence to the person, including, but not
limited to, partial strangulation or suffocation or by striking or

beating or

(2) using the threat of deadly force by the presenting of a
firearm or other deadly weapon, is guilty of robbery, a Class 2

felony.

(3) (A) placing the victim in fear of bodily injury by means
other than those set forth in subdivisions (1) and (2) of this
subsection: or

(B) any person who commits or attempts to commit robbery by
the use of any means designed to temporarily disable the victim,
including, but not limited to, the use of a disabling chemical
substance or an electronic shock device, is guilty of robbery, a

Class 2 felony.

(¢) Any person who:

(1) By force and violence, or by putting in fear, feloniously
takes, or feloniously attempts to take, from the person or presence
of another any property or money or any other thing of value
belonging to, or in the care, custody, control, management or
possession of, any bank, is guilty of a Class 3 felony and

(2) Any person who, in committing, or in attempting to
commit, any offense defined in subdivision (1) of this subsection,
assaults any person, or puts in jeopardy the life of any person by
the use of a dangerous weapon or device, disabling chemical
substance or an electronic shock device, is also guilty of a Class 3

felony.
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§61-2-14. Abduction—ofpersen;—kidnapping—er—concealing
child;—penalties: Extortion or attempted extortion by
threats; penalties.

(a) A person who threatens injury to the character, person, or

property of another person, or to the character, person, or property
of his or her spouse or child, or accuses him or her or them of a
criminal offense, and thereby obtains anything of value, or other
consideration, he or she is guilty of a Class 6 felony. A person who
makes such threat of injury or accusation of an offense as set forth
in this section but fails to obtain anything of value or other
consideration, is guilty of a Class 6 felony.

(b) For purposes of this article, ‘consideration’ includes sexual
acts as defined in §61-8B-1 of this code, and images of intimate
parts defined in §61-8-28a of this code.

§61-2-14a. Kidnapping; penalty
[Repealed.]

§61-2-14b. Venue of offenses under §§61-2-14 and 61-2-14a.
[Repealed.]
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§61-2-14c¢. Penalty for threats to kidnap or demand ransom.
[Repealed.]

§61-2-14d. Concealment or removal of minor child from
custodian or from person entitled to visitation; penalties;
defenses.

[Repealed.]

§61-2-14e. One aiding or abetting in offense under §61-2-14,
§61-2-14a, §61-2-14c or §61-2-14d guilty as principal;
venue.

[Repealed.]

§61-2-14f. Penalties for abduction of a child near a school.
[Repealed.]

§61-2-14g. Unlawful restraint; penalties.
[Repealed.]

§61-2-14h. Prohibition of purchase or sale of child; penalty;
definitions; exceptions.

[Repealed.]
§61-2-15. Assaws—battery—on—sehool—employees;—penalties:

Kidnapping: penalty.
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(a) Any person who unlawfully takes custody of, conceals,

confines or restrains another person against his or her will by
means of force, threat of force, duress, fraud, deceit, inveiglement,
misrepresentation or enticement with the intent:

(1) To hold another person for ransom, reward, or concession;
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(2) To transport another person with the intent to inflict bodily
injury or to terrorize the victim or another person: or

(3) To use another person as a shield or hostage, is guilty of a
Class 1 felony and, upon conviction, notwithstanding the
provisions of §62-12-1. et seq., of this code, is not eligible for

parole.

(b) The following exceptions apply to the penalty contained in
subsection (a) of this section:

(1) A jury may recommend mercy, and if the recommendation
is added to their verdict, the person is eligible for parole in
accordance with the provisions of §62-12-1, et seq., of this code;

(2) If the person pleads guilty, the court may provide that the
person is eligible for parole in accordance with the provisions of
§62-12-1, et seq., of this code and, if the court so provides, the
person is eligible for parole in accordance with the provisions of
that article in the same manner and with like effect as if the person
had been found guilty by the verdict of a jury and the jury had
recommended mercy;

(3) All cases in which the person against whom the offense is
committed is returned, or is permitted to return, alive, without
bodily harm having been inflicted upon him, but after ransom,
money or other thing, or any concession or advantage of any sort
has been paid or yielded, constitutes a Class 2 felony; or

(4) All cases in which the person against whom the offense is
committed is returned, or is permitted to return, alive, without
bodily harm having been inflicted upon him or her, but without
ransom, money or other thing. or any concession or advantage of
any sort having been paid or yielded, constitutes a Class 3 felony.

(c) For purposes of this section, ‘to use another as a hostage’
means to seize or detain and threaten to kill or injure another in
order to compel a third person or a governmental organization to
do, or abstain from doing, any act as an explicit or implicit
condition for the release of the person detained.
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(d) Notwithstanding any other provision of this section, if a
violation of this section is committed by a family member of a
minor abducted or held hostage who is not motivated by monetary
purposes, but rather intends to conceal, take, remove the child or
refuse to return the child to his or her lawful guardian in the belief,
mistaken or not, that it is in the child’s interest to do so, that person
is guilty of a Class 6 felony.

(e) Notwithstanding any provision of this code to the contrary,
where a law-enforcement agency of this state or a political
subdivision thereof receives a complaint that a violation of the
provisions of this section has occurred, the receiving law-
enforcement agency shall notify any other law-enforcement agency
with jurisdiction over the offense, including, but not limited to, the
State Police and each agency so notified, shall cooperate in the
investigation forthwith.

() It is a defense to a violation of subsection (d) of this section,
that the accused’s action was necessary to preserve the welfare of
the minor child and the accused promptly reported his or her
actions to a person with lawful custody of the minor, to law
enforcement or to the Child Protective Services Division of the
Department of Health and Human Resources.

(2) In the case of every offense committed in violation of the
provisions of this section, regardless of whether the offense
originated within or without this state, the venue of the offense
shall lie in the county where the person was taken, or induced to go
away or otherwise kidnapped, in the county where such person was
held or detained, or in the county through which such person was
conducted or transported.

(h) Any person who, with intent to extort from any other person
any ransom, money or other thing, or any concession or advantage
of any sort, shall. by speech, writing, printing, drawing or any other
method or means of communication, directly or indirectly threaten
to take away forcibly or by stealth or otherwise kidnap any person,
or shall directly or indirectly demand, orally or in writing, or by
any other method or means of communication, any ransom, money
or other thing, or any concession or advantage of any sort, on a




1964 JOURNAL OF THE [March 30

threat to take away forcibly or by stealth or otherwise kidnap any
person, is guilty of a Class 6 felony.

§61-2-15a. Assault, battery on athletic officials; penalties.
[Repealed.]

§61-2-16. lnjury—to-passenger-by person—in-charge-of publie
conveyanece-or-beat;—penalty: Concealment or removal of

minor child from custodian or from person entitled to
visitation; penalties; defenses.

(a) Any person who conceals, takes, or removes a minor child

in violation of any court order, and with the intent to deprive
another person of lawful custody or visitation rights, is guilty of a

Class 6 felony.

(b) It shall be a defense under this section that the accused
reasonably believed such action was necessary to preserve the
welfare of the minor child. The mere failure to return a minor child
at the expiration of any lawful custody or visitation period without
the intent to deprive another person of lawful custody or visitation
rights shall not constitute an offense under this section.

§61-2-16a. Malicious assault; unlawful assault; battery and
recidivism of battery; assault on a driver, conductor,
motorman, captain, pilot or other person in charge of any
vehicle used for public conveyance.

[Repealed.]
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§61-2-17. One aiding or abetting in offense under §61-2-15 or
§61-2-16 guilty as principal:; venue.

Any person who, in any way knowingly aid or abet any other
person in the commission of any offense described in §61-2-15 or
§61-2-16 of this code, either as accessory before or an accessory
after the fact, such person so aiding and abetting is guilty as a
principal in the commission of such offense and shall be punished
in the same manner and to the same extent as is provided in said
sections for the person who committed the offense. The venue of
any offense committed in violation of the provisions of this section
shall be as provided in §61-11-7 of this code.

§61-2-18. Unlawful restraint: penalties.

(a) Any person who, without legal authority intentionally
restrains another with the intent that the other person is not allowed
to leave the place of restraint and who does so by physical force or
by overt or implied threat of violence or by actual physical restraint
but without the intent to obtain any other concession or advantage
as those terms are used in §61-2-14a of this code is guilty of a Class
1 misdemeanor.

(b) In any prosecution under this section, it is an affirmative
defense that:

(1) The defendant acted reasonably and in good faith to protect
the person from imminent physical danger: or

(2) The person restrained was a child less than 18 years old and
that the actor was a parent or legal guardian, or a person acting
under authority granted by a parent or legal guardian of such child,
or by a teacher, or other school personnel, acting under authority
granted by §18A-5-1 of this code, and that his or her sole purpose
was to assume control of such child.

(c) As used in this section to ‘restrain’ means to restrict a
person’s movement without his or her consent.

(d) This section shall not apply to acts done by a law-
enforcement officer in the lawful exercise of his or her duties.
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§61-2-19. Prohibition of purchase or sale of child; penalty;
definitions; exceptions.

(a) Any person or agency who knowingly offers, gives, or
agrees to give to another person money, property, service, or other
thing of value in consideration for the recipient’s locating,
providing, or procuring a minor child for any purpose which entails
a transfer of the legal or physical custody of the child, including,
but not limited to, adoption or placement, is guilty of a felony and
subject to fine and imprisonment as provided in this section.

(b) Any person who knowingly receives, accepts, or offers to
accept money, property, service, or other thing of value to locate,
provide or procure a minor child for any purpose which entails a
transfer of the legal or physical custody of the child, including, but
not limited to, adoption or placement, is guilty of a felony and
subject to fine and imprisonment as provided in this section.

(c) Any person who violates the provisions of subsections (a)
and (b) of this section is guilty of a Class 6 felony.

(d) A child whose parent, guardian, or custodian has sold or
attempted to sell said child in violation of the provisions of §48-
22-1 et seq. of this code may be considered an abused child as
defined by §49-1-201 of'this code. The court may place such a child
in the custody of the Department of Health and Human Resources
or with another responsible person as dictated by the best interests
of the child.

(e) This section does not prohibit the payment or receipt of the
following:

(1) Fees paid for reasonable and customary services provided
by the Department of Health and Human Resources or any licensed
or duly authorized adoption or child-placing agency:;

(2) Reasonable and customary legal, medical, hospital or other
expenses incurred in connection with the pregnancy. birth, and
adoption proceedings:
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(3) Fees and expenses included in any agreement in which a
woman agrees to become a surrogate mother: or

(4) Any fees or charges authorized by law or approved by a
court in a proceeding relating to the placement plan, prospective
placement, or placement of a minor child for adoption.

(f) At the final hearing on the adoption as provided in §48-22-
1 et seq. of this code, an affidavit of any fees and expenses paid or
promised by the adoptive parents shall be submitted to the court.

§61-2-20. Failure to remove doors from abandoned
refrigerators, freezers and other appliances; penalties.

No person may abandon any refrigerator or food freezer
appliance or other airtight appliance having a height or length
greater than two feet without first removing all entry doors
therefrom.

Any person violating the provisions of this section is guilty of
a Class 2 misdemeanor. Magistrates shall have jurisdiction of cases
arising hereunder concurrent with courts of record.

§61-2-21. Domestic violence — criminal acts.

(a) Domestic_battery. — Any person who unlawfully and
intentionally makes physical contact of an insulting or provoking
nature with his or her family or household member, or unlawfully
and intentionally causes physical harm to his or her family or
household member, is guilty of a Class 1 misdemeanor.

(b) Domestic assault. — Any person who unlawfully attempts
to commit a violent injury against his or her family or household
member, or unlawfully commits an act that places his or her family
or household member in reasonable apprehension of immediately
receiving a violent injury, is guilty of a Class 2 misdemeanor.

(c) Second offense. — Domestic assault or domestic battery.

A person, convicted of a violation of subsection (a) of this
section after having been previously convicted of a violation of
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subsection (a) or (b) of this section, after having been convicted of
a violation of §61-2-9(b) or §61-2-9(¢c) of this code or §61-2-14 (a)
of this code, where the victim was his or her current or former
spouse, current or former sexual or intimate partner, person with
whom the defendant has a child in common, person with whom the
defendant cohabits or has cohabited, a parent or guardian, the
defendant’s child or ward or a member of the defendant’s
household at the time of the offense or who has previously been
granted a period of pretrial diversion pursuant to §61-11-22 of this
code for a violation of subsection (a) or (b) of this section, or a
violation of §61-2-9(b) or §61-2-9(¢c) of this code or §61-2-14 (a)
of this code where the victim was a current or former spouse,
current or former sexual or intimate partner, person with whom the
defendant has a child in common, person with whom the defendant
cohabits or has cohabited, a parent or guardian, the defendant’s
child or ward or a member of the defendant’s household at the time
of the offense is guilty of a Class 1 misdemeanor. Provided, That
limit for fines thereof shall be doubled, and the person so convicted
shall serve 60 actual days of confinement.

A person convicted of a violation of subsection (b) of this
section after having been previously convicted of a violation of
subsection (a) or (b) of this section, after having been convicted of
a violation of §61-2-9(b) or §61-2-9(¢c) of this code or §61-2-14 (a)
of this code, where the victim was a current or former spouse,
current or former sexual or intimate partner, person with whom the
defendant has a child in common, person with whom the defendant
cohabits or has cohabited, a parent or guardian, the defendant’s
child or ward or a member of the defendant’s household at the time
of the offense or having previously been granted a period of pretrial
diversion pursuant to §61-11-22 of this code for a violation of
subsection (a) or (b) of this section or §61-2-9(b), §61-2-9(c) or
§61-2-14 (a), or §61-2-14(g) of this code where the victim was a
current or former spouse, current or former sexual or intimate
partner, person with whom the defendant has a child in common,
person with whom the defendant cohabits or has cohabited, a
parent or guardian, the defendant’s child or ward or a member of
the defendant’s household at the time of the offense shall be
convicted of a Class 2 misdemeanor: Provided, That limit for fines
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thereof shall be doubled, and the person so convicted shall serve
30 actual days of confinement.

(d) Any person who has been convicted of a third or subsequent
violation of the provisions of subsection (a) or (b) of this section, a
third or subsequent violation of the provisions of §61-2-9 or §61-
2-14(g) of this code, where the victim was a current or former
spouse, current or former sexual or intimate partner, person with
whom the defendant has a child in common, person with whom the
defendant cohabits or has cohabited, a parent or guardian, the
defendant’s child or ward or a member of the defendant’s
household at the time of the offense or who has previously been
granted a period of pretrial diversion pursuant to §61-11-22 of this
code for a violation of subsection (a) or (b) of this section, or a
violation of §61-2-9, or §61-2-14(g)(a) all of this code in which the
victim was a current or former spouse, current or former sexual or
intimate partner, person with whom the defendant has a child in
common, person with whom the defendant cohabits or has
cohabited, a parent or guardian, the defendant’s child or ward or a
member of the defendant’s household at the time of the offense, or
any combination of convictions or diversions for these offenses, is
guilty of a Class 6 felony.

(e) As used in this section, ‘family or household member’
means ‘family or household member’ as defined in §48-27-204 of
this code.

() A person charged with a violation of this section may not
also be charged with a violation of §61-2-9(b) or §61-2-9(c) of this
code for the same act.

(2) No law-enforcement officer may be subject to any civil or
criminal action for false arrest or unlawful detention for effecting
an arrest pursuant to this section or pursuant to §48-27-1002 of this
code.

§61-2-22. Abuse or neglect of incapacitated adult; definitions:
penalties.

(a) The following words, when used in this section and sections
§61-2-23 and §61-2-24 of this code, have the meaning ascribed,
unless the context clearly indicates otherwise:
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‘Abuse’ means the intentional infliction of bodily injury on an
incapacitated adult;

‘Bodily injury’ means substantial physical pain, illness or any
impairment of physical condition;

‘Caregiver’ means any person who has assumed the legal
responsibility or a contractual obligation for the care of an
incapacitated adult or has voluntarily assumed responsibility for
the care of an incapacitated adult. The term includes a facility
operated by any public or private agency, organization or
institution which provides services to, and has assumed
responsibility for the care of an incapacitated adult.

‘Incapacitated adult’” means any person eighteen years of age
or older who by reason of advanced age, physical, mental or other
infirmity is unable to carry on the daily activities of life necessary
to sustaining life and reasonable health;

‘Neglect’ means the unreasonable failure by a caregiver to
provide the care necessary to assure the physical safety or health of
an incapacitated adult: and

‘Serious bodily injury’ means bodily injury which creates a
substantial risk of death, which causes serious or prolonged
disfigurement, prolonged impairment of health or prolonged loss
or impairment of the function of any bodily organ.

(b) A caregiver who neglects an incapacitated adult or who
knowingly permits another person to neglect an incapacitated adult
1s guilty of a Class 2 misdemeanor.

(c) A caregiver who abuses an incapacitated adult or who
knowingly permits another person to abuse an incapacitated adult
1s guilty of a Class 1 misdemeanor.

(d) A caregiver of an incapacitated adult who intentionally and
maliciously abuses or neglects an incapacitated adult and causes
the incapacitated adult bodily injury is guilty of a Class 5 felony.
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(e) A caregiver of an incapacitated adult who intentionally and
maliciously abuses or neglects an incapacitated adult and causes
the incapacitated adult serious bodily injury is guilty of a Class 4

felony.

(f) Nothing in this section or in §61-2-29a of this code may be
construed to mean an adult is abused or neglected for the sole
reason that his or her independent decision is to rely upon treatment
by spiritual means in accordance with the tenets and practices of a
recognized church or religious denomination or organization in lieu
of medical treatment.

(2) Nothing in this section or in §61-2-29a of this code may be
construed to mean an incapacitated adult is abused or neglected if
deprivation of life-sustaining treatment or other act has been
provided for by the West Virginia Health Care Decisions Act,
pursuant to §16-30-1 et seq. of this code.

§61-2-23. Death of an incapacitated adult by a caregiver;
penalties.

(a) A caregiver who intentionally and maliciously neglects an
incapacitated adult causing death is guilty of a Class 3 felony.

(b) A caregiver of an incapacitated adult who causes the death
of an incapacitated adult by knowingly allowing any other person
to_intentionally or maliciously neglect the incapacitated adult is
guilty of a Class 2 felony.

(c) A caregiver of an incapacitated adult who intentionally and
maliciously abuses an incapacitated adult which causes the death
of the incapacitated adult is guilty of a Class 1 felony.

(d) A caregiver of an incapacitated adult who causes the death
of an incapacitated adult by knowingly allowing any other person
to_intentionally and maliciously abuse an incapacitated adult is
guilty of a Class 1 felony.

(e) The provisions of this section do not apply to any caregiver
or health care provider who, without malice, fails or refuses, or
allows another person to, without malice, fail or refuse, to supply
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an incapacitated adult with necessary medical care when the
medical care conflicts with the tenets and practices of a recognized
religious denomination or order of which the incapacitated adult is
an adherent member.

§61-2-24. Financial exploitation of an elderly person, protected
person or incapacitated adult; penalties; definitions.

(a) Any person who financially exploits an elderly person,
protected person, or an incapacitated adult in the amount of less
than $2500 is guilty of a Class 1 misdemeanor.

(b) Any person who financially exploits an elderly person,
protected person, or an incapacitated adult in the amount of more
than $2500 but less than $25000 is guilty of a Class 6 felony.

(c) Any person who financially exploits an elderly person,
protected person, or an incapacitated adult in the amount of more
than $25000 is guilty of a Class 5 felony.

(d) Any person convicted of any violation of this section shall,
in addition to any other penalties at law. be subject to an order of
restitution.

(e) In determining the value of the money, goods, property, or
services referred to in subsection (a), (b) or (c¢) of this section,
cumulated amounts or values where such money, goods, property
or services were fraudulently obtained as part of a common scheme
or plan may be used.

(f) Financial institutions and their employees, as defined by
§31A-2A-1 of this code and as permitted by §31A-2A-4 of this
code, others engaged in financially related activities, as defined by
§31A-8C-1 of this code, caregivers, relatives, and other concerned
persons are permitted to report suspected cases of financial
exploitation to state or federal law-enforcement authorities, the
county prosecuting attorney, and to the Department of Health and
Human Resources, Adult Protective Services Division, or
Medicaid Fraud Division, as appropriate. Public officers and
employees shall report suspected cases of financial exploitation to
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the appropriate entities as stated above. The requisite agencies shall
investigate or cause the investigation of the allegations.

(2) When financial exploitation is suspected and to the extent
permitted by federal law, financial institutions and their employees
or other business entities required by federal law or regulation to
file suspicious activity reports and currency transaction reports
shall also be permitted to disclose suspicious activity reports or
currency transaction reports to the prosecuting attorney of any
county in which the transactions underlying the suspicious activity
reports or currency transaction reports occurred.

(h) Any person or entity that in good faith reports a suspected
case of financial exploitation pursuant to this section is immune
from civil liability founded upon making that report.

(1) For the purposes of this section:

(1) ‘Incapacitated adult’ means a person as defined by §61-2-
22 of this code;

(2) ‘Elderly person’ means a person who is 65 years or older;

(3) ‘Financial exploitation’ or ‘financially exploit’ means the
intentional misappropriation or misuse of funds or assets of an
elderly person, protected person, or incapacitated adult, but shall
not apply to a transaction or disposition of funds or assets where
the accused made a good-faith effort to assist the elderly person,
protected person, or incapacitated adult with the management of
his or her money or other things of value; and

(4) ‘Protected person’ means any person who is defined as a
‘protected person’ in §44A-1-4 of this code and who is subject to
the protections of Chapter 44A or Chapter 44C of this code.

(1) Notwithstanding any provision of this code to the contrary,
acting as guardian, conservator, trustee or attorney for or holding
power of attorney for an elderly person, protected person or
incapacitated adult may not, standing alone, constitute a defense to
a violation of subsections (a), (b) or (c) of this section.
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(k) Any person who willfully violates a material term of an
order entered pursuant to §55-7J-5 of this code is guilty of a
misdemeanor and, upon conviction thereof, shall:

(1) For the first offense, be guilty of a Class 2 misdemeanor;
and

(2) For a second or subsequent offense, be guilty of a Class 1
misdemeanor.

§61-2-25. Recognizing an embryo or fetus as a distinct unborn
victim of certain crimes of violence against the person.

(a) This section may be known and cited as the Unborn Victims
of Violence Act.

(b) For the purposes of this article, the following definitions
shall apply: Provided, That these definitions only apply for
purposes of prosecution of unlawful acts under this section and
may not otherwise be used: (i) To create or to imply that a civil
cause of action exists; or (ii) for purposes of argument in a civil
cause of action, unless there has been a criminal conviction under
this section.

‘Embryo’ means the developing human in its early stages. The
embryonic period commences at fertilization and continues to the
end of the embryonic period and the beginning of the fetal period,
which occurs eight weeks after fertilization or 10 weeks after the
onset of the last menstrual period.

‘Fetus’ means a developing human that has ended the
embryonic period and thereafter continues to develop and mature
until termination of the pregnancy or birth.

(c) For purposes of enforcing the provisions of §61-2-1, §61-
2-1, and §61-2-6, of this code, §61-2-8 and §61-2-9 of this code,
and §61-2-21(a) of this code, a pregnant woman and the embryo or
fetus she is carrying in the womb constitute separate and distinct
victims.
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(d) Exceptions. — The provisions of this section do not apply
to:

(1) Acts committed during a legal abortion to which the
pregnant woman, or a person authorized by law to act on her behalf,
consented or for which the consent is implied by law:

(2) Acts or omissions by medical or health care personnel
during or as a result of medical or health-related treatment or
services, including, but not limited to, medical care, abortion,
diagnostic testing or fertility treatment;

(3) Acts or omissions by medical or health care personnel or
scientific research personnel in performing lawful procedures
involving embryos that are not in a stage of gestation in utero:

(4) Acts involving the use of force in lawful defense of self or
another, but not an embryo or fetus: and

(5) Acts or omissions of a pregnant woman with respect to the
embryo or fetus she is carrying.

(e) For purposes of the enforcement of the provisions of this
section, a violation of the provisions of article two-i, chapter
sixteen of this code shall not serve as a waiver of the protection
afforded by the provisions of subdivision (1), subsection (d) of this
section.

(f) Other convictions not barred. — A prosecution for or
conviction under this section is not a bar to conviction of or
punishment for any other crime committed by the defendant arising
from the same incident.

§61-2-26. Doors to be removed from abandoned refrigerators,
freezers and other appliances; penalties.

[Repealed.]
§61-2-27. Required reporting of gunshot and other wounds.
[Repealed.]
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§61-2-27a. Required reporting of burns.
[Repealed.]

§61-2-28. Domestic violence — criminal acts
[Repealed.]

§61-2-29. Abuse or neglect of incapacitated adult; definitions;
penalties

[Repealed.]
§61-2-29a. Death of an incapacitated adult by a caregiver.
[Repealed.]

§61-2-29b. Financial exploitation of an elderly person,
protected person or incapacitated adult; penalties;
definitions.

[Repealed.]

§61-2-30. Recognizing an embryo or fetus as a distinct unborn
victim of certain crimes of violence against the person.

[Repealed]
ARTICLE 3. CRIMES AGAINST PROPERTY.

§61-3-1. Arson; degrees of arson; definitions; penalties.
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b} As used in this section:

(1) ‘Dwelling’ means any building or structure intended for
habitation or lodging, in whole or in part, regularly or occasionally,
and shall include, but not be limited to, any house, apartment, hotel,
dormitory, hospital, nursing home, jail, prison, mobile home, house
trailer, modular home, factory-built home or self-propelled motor
home;

(2) ‘Outbuilding’ means any building or structure which
adjoins, is part of, belongs to, or is used in connection with a
dwelling, and shall include, but not be limited to, any garage, shop,
shed, barn or stable.

(b) First degree arson—

(1) Any person who willfully, unlawfully, and maliciously sets
fire to or burns, or who causes to be burned, or who aids, counsels,
procures, persuades, incites, entices, or solicits any person to burn
any occupied dwelling or outbuilding, whether the property of
himself or herself or of another, is guilty of a Class 3 Felony.

(2) Any person who willfully, unlawfully, and maliciously sets
fire to or burns, or who causes to be burned, or who aids, counsels,
procures, persuades, incites, entices, or solicits any person to burn,
any unoccupied or vacant, dwelling or outbuilding, whether the
property of himself or herself or of another, is guilty of a Class 4

Felony.

(c) Second degree arson—

Any person who willfully, unlawfully, and maliciously sets fire
to or burns, or who causes to be burned, or who aids, counsels,
procures, persuades, incites, entices, or solicits any person to burn,
any building or structure of any class or character, whether the
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property of himself or herself or of another, not included or
prescribed in the preceding subsection, is guilty of arson in the
second degree, a Class 5 Felony.

(d) Third degree arson—

Any person who

(A) Willfully, unlawfully, and maliciously sets fire to or burns,
or who causes to be burned, or who aids, counsels, procures,
persuades, incites, entices, or solicits any person to burn, any
personal property of any class or character, of the value of not less
than $2500, and the property of another person, or

(B) Willfully, unlawfully, and maliciously sets fire to any
woods, fence, grass, straw or other thing capable of spreading fire
on lands

is guilty of arson in the third degree, a Class 6 Felony.

(e) Fourth degree arson—

Any person who willfully, unlawfully, and maliciously sets fire
to or burns, or who causes to be burned, or who aids, counsels,
procures, persuades, incites, entices, or solicits any person to burn,
any personal property of any class or character, of the value of less
than $2500. and the property of another person, is guilty of arson
in the fourth degree, a Class 1 misdemeanor.

(f) Attempted arson—

(1) Any person who willfully, unlawfully, and maliciously
attempts to set fire to or burn, or attempts to cause to be burned, or
attempts to aid, counsel, procure, persuade, incite, entice, or solicit
any person to burn, any of the buildings, structures, or personal
property mentioned in the foregoing subsections, or who commits
any act preliminary thereto, or in furtherance thereof, is guilty of
attempted arson, a Class 1 misdemeanor.

(2) The placing or distributing of any inflammable. explosive
or combustible material or substance, or any device in any building,
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structure or personal property mentioned in the foregoing sections,
in _an arrangement or preparation with intent to eventually,
willfully, unlawfully, and maliciously, set fire to or burn, or to
cause to be burned, or to aid, counsel, procure, persuade, incite,
entice or solicit the setting fire to or burning of any building,
structure or personal property mentioned in the foregoing sections
shall, for the purposes of this section, constitutes an attempt to burn
that building, structure or personal property.

(2) A person imprisoned pursuant to the provisions of this
section, whose sentence is not a result of a guilty plea, is not
eligible for parole prior to having served a minimum of one-third
of the years of his or her sentence or the minimum period required
by §62-12-13 of this code, whichever is greater.

(h) Any person convicted under any of the provisions of this
section shall be liable to any person injured thereby, or in
consequence thereof, for double the amount of actual damages
sustained by that person.

§61-3-2. Burning;etesof-other-buildings-orstruetures;second
degree—arsen;—penalty: Burning, or attempting to burn,

insured property; penalty.

Any person who willfully, and with intent to injure or defraud

an insurer, sets fire to, or burns, or attempts to do so, or causes to
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be burned, or who aids, counsels, procures, persuades, incites,
entices or solicits any person to burn, any building, structure or
personal property, of any class or character, whether the property
of himself or herself or of another, which at the time is insured, or
which is believed by the person committing an act prohibited by
this section to be insured by any person against loss or damage by
fire, is guilty of a Class 6 felony. A person imprisoned pursuant to
this section, who committed the crime with an intent to defraud, is
not eligible for parole prior to having served a minimum of one-
third of the years of his or her sentence or the minimum period
required by §62-12-13 of this code, whichever is greater.

§61-3-3. Burningpersonal-property-of-another-of-thevalue-of

Causing injuries during an arson-related crime; penalties.

(a) Any person who violates §61-2-1 or §61-2-2 of this code,

which violation causes bodily injury, but which does not result in
death, to any person, is guilty of a felony one class higher than the
underlying offense.

(b) Any person who violates §61-2-1 or §61-2-2 of this code,
which violation causes serious bodily injury which maims,
disfigures, or disables any person, but does not result in death, is
guilty of a felony one class higher than the underlying offense. A
person imprisoned pursuant to this section is not eligible for parole
prior to having served a minimum of one-third of the years of his
or her sentence or the minimum period required by §62-12-13 of
this code, whichever is greater.
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(c) As used in this section:

‘Bodily injury’ means injury that causes substantial physical
pain, illness, or any impairment of physical condition; and

‘Serious bodily injury’ means bodily injury that creates a
substantial risk of death, that causes serious or prolonged
disfigurement, prolonged impairment of health, prolonged loss or
impairment of the function of any bodily organ, loss of pregnancy,
or the morbidity or mortality occurring because of a preterm

delivery.

§61-3-4. Attempt—to—ecommit—arsen;—fourth—degree—arson;
penalty; Recovery of costs incurred in fighting fires caused

by arson.
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Any person convicted of any crime enumerated in §61-2-1 or
§61-2-2 of this code may be ordered to reimburse any fire
department or company for the costs expended to control,
extinguish and suppress the arson fire, and all reasonable costs
associated therewith, including but not limited to, costs for the
personal services rendered by any employees of any fire
department or company, and operating costs of equipment and
supplies used to control, extinguish or suppress the fire.

§61-3-5. Burning;—er—attempting—to—burn,—insured-property;
penalty; Burglary; entry of dwelling house or outbuilding;

penalties.

(a) Any person who breaks and enters, or enters without

breaking, a dwelling house or outbuilding adjoining a dwelling
with the intent to commit a violation of the criminal laws of this
state is guilty of a Class 4 felony.

(b) The term ‘dwelling house’, as used in this section, includes,
but is not limited to, a mobile home, house trailer, modular home,
factory-built home, or self-propelled motor home, used as a
dwelling regularly or only from time to time, or any other
nonmotorized vehicle primarily designed for human habitation and
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occupancy and used as a dwelling regularly or only from time to
time.

§61-3-6.-Wilfuelhs—unlawfully—and-malicioush-—settingfire-on
lands; Penalty; entry of house, building, vehicle, or
enclosed property; penalties; counts in indictment.

Any person who, at any time, breaks and enters, or enters

without breaking, any office, shop, storehouse, warehouse,
banking house, any other house or building which is not a dwelling
house or outbuilding adjoining or occupied in conjunction with the
same, any vehicle, conveyance or vessel, or any commercial,
industrial or public utility property enclosed by a fence, wall, or
other structure erected with the intent of the property owner of
protecting or securing the area within and its contents from
unauthorized persons, within the jurisdiction of any county in this
state, with intent to commit a felony or any larceny, is guilty of a

Class 6 felony.

An indictment for burglary may contain one or more counts for
breaking and entering, or for entering without breaking, the house
or_building mentioned in the count for burglary under the
provisions of this section and §61-3-11 of this code.
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§61-3-7. Causinginjuries—duri ated—ecrime;
penalties; Manufacture or possession of burglary tools;

penalties.

Any person who manufactures or has in his or her possession

any tool, instrument or other thing adapted, designed or commonly
used for committing, advancing or facilitating offenses involving
unlawful entry into a premises, theft by a physical taking, or
offenses involving forcible breaking of safes or other containers or
safe-like depositories of property, under circumstances that
manifest or demonstrate an intent to use, or has knowledge that
another person intends to use the same in the commission of an
offense of the same kind or character, is guilty of a Class 1
misdemeanor.
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§61-3-8. Reeovery-of-costs-incurred-infighting firescaused by
arson Criminal offenses involving theft detection shielding
devices; detention.

(a) As used in this section:

‘Theft detection device’ means any tag or other device that is
used to prevent or detect theft and that is attached to merchandise
held for resale by a merchant or to property of a merchant.

‘Theft detection device remover’ means any tool or device
specifically designed or manufactured to be used to remove a theft
detection device from merchandise held for resale by a merchant
or property of a merchant.

‘Theft detection shielding device’ means any laminated or
coated bag or device designed to shield merchandise held for resale
by a merchant or property of a merchant from being detected by an
electronic or magnetic theft alarm sensor.

(b) A person commits unlawful distribution of a theft detection
shielding device when he or she knowingly manufactures, sells,
offers to sell or distribute any theft detection shielding device.

(c) A person commits unlawful possession of a theft detection
shielding device when he or she knowingly possesses any theft
detection shielding device with the intent to commit theft or retail
theft.

(d) A person commits unlawful possession of a theft detection
shielding device remover when he or she knowingly possesses any
theft detection device remover with the intent to use such tool to
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remove any theft detection device from any merchandise without
the permission of the merchant or person owning or holding said
merchandise.

(e) A person commits unlawful use of a theft detection
shielding device or a theft detection shielding remover when he or
she uses or attempts to use either device while committing a
violation of this article.

() A person commits unlawful removal of a theft detection
device when he or she intentionally removes any theft detection
device by the use of manual force or by any tool or device, which
1s not specifically designed or manufactured to remove theft
detection devices, from merchandise prior to purchase.

(2) Any person convicted for violating the provisions of
subsections (b), (¢), (d) or (e) of this section is guilty of a Class 2
misdemeanor.

(h) Any person convicted of violating the provisions of
subsection (f) of this section is guilty of a Class 3 misdemeanor.

(1) The activation of an anti-shoplifting or inventory control
device as a result of a person exiting the establishment or a
protected area within the establishment constitutes reasonable
cause for the detention of the person so exiting by the owner or
operator or the establishment or by an agent or employee of the
owner or operator, provided sufficient notice has been posted to
advise the patrons that such a device is being utilized. Each such
detention shall be made only in a reasonable manner and only for
a reasonable period of time sufficient for any inquiry into the
circumstances surrounding the activation of the device or for the
recovery of goods.

(1) _Such taking into custody and detention by a law-
enforcement officer, merchant, or merchant’s employee, if done in
compliance with all the requirements of this section, does not
render such law-enforcement officer, merchant, or merchant’s
employee criminally or civilly liable for false arrest, false
imprisonment, or unlawful detention.




2021] HOUSE OF DELEGATES 1987

§61-3-9. Grand larceny, aggravated grand larceny, and petit
larceny distinguished; penalties; Larceny of bank notes,
checks, writings of value and book accounts; determination
of value

(a) Any person who commits simple larceny of goods or
chattels of the value of $2.500 or more, is guilty of a Class 6 felony,
designated grand larceny.

(b) Any person who commits simple larceny of goods or
chattels of the value of $25.000 or more, is guilty of a Class 5
felony, designated aggravated grand larceny.

(¢) Any person who commits simple larceny of goods or
chattels of the value of less than $2.500, is guilty of a Class 1
misdemeanor, designated petit larceny.

(d) Any person who steals any bank note, check, or other
writing or paper of value, or any book of accounts for or concerning
money or goods due to be delivered, is guilty of the larceny thereof,
and shall receive the same punishment, according to the value of
the article stolen, that is prescribed for the punishment of larceny
of goods or chattels.

(e) In a prosecution under this section, the money due on or
secured by the writing, paper, or book, and remaining unsatisfied,
or which in any event might be collected thereon, or the value of
the property or money affected thereby, shall be considered to be
the value of the article stolen.

§61-3-10. Receiving or transferring stolen goods.

Any person who buys or receive from another person, or aid in
concealing, or transfer to a person other than the owner thereof, any
stolen goods or other thing of value, which he or she knows or has
reason to believe has been stolen, is guilty of the larceny thereof
and may be prosecuted although the principal offender is not
convicted.
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§61-3-11. Burglary;-entry-of dwellingor-eutheuse;penalties;
Bringing into this state, receiving, or disposing of property
stolen in another state; penalty.

Any person, who brings into this state, or receives, converts to
his or her own use, or sells, property of any character, of value,
which was stolen in another state, and which he or she knows or
has reason to believe was stolen, is guilty of the larceny thereof in
the county in which such property may be found, used, converted,
or sold, and may be prosecuted for the offense therein, and, upon
conviction, shall be punished as provided for the offense of larceny
committed within this state.

§61-3-12. Entry—eof building—eotherthan—dwelling;—entry—of
penalties;-counts-in-indietment; Embezzlement.
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(a) (1) Any officer, agent, clerk, or servant of this state, or of
any county, district, school district or municipal corporation, or of
any banking institution, or other corporation, or any officer of
public trust in this state, or any agent, clerk or servant of any firm
or person, or company or association of persons not incorporated
who:

(A) Embezzles or fraudulently converts to his or her own use,
bullion, money, bank notes, drafts, security for money, or any
effects or property of any other person, which have come into his
or_her possession, or been placed under his or her care or
management, by virtue of his or her office, place, or employment;
or

(B) Embezzles or fraudulently converts to his or her own use,
any funds obtained by the use of any card, plate, code, account
number, or other means of account access that can be used, alone,
or in conjunction with another access device, to obtain money,
goods, services, or any other thing of value, or that can be used to
initiate a transfer of funds (other than a transfer originated solely
by paper instrument);

(2) Is guilty of the larceny of the value thereof.
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(b) Any officer, agent, clerk, or servant of this state, or of any
county, district, school district or municipal corporation who
appropriates or uses for his or her own benefit, or for the benefit of
any other person, any bullion, money, bank notes, drafts, security
for money or funds belonging to this state or to any such county,
district, school district or municipal corporation, shall be
determined to have embezzled the same and is guilty of the larceny
of the value thereof. In the prosecution of any such officer, agent,
clerk or servant of this state or of any county, district, school
district or municipal corporation charged with appropriation or use
for his or her own benefit or the benefit of any other person, any
bullion, money, bank notes, drafts, security for money or funds
belonging to this state or to any county, district, school district or
municipal corporation, it is not necessary to describe in the
indictment, or to identify upon the trial, the particular bullion,
money, bank notes, drafts, security for money or funds
appropriated or used for his or her own benefit or for the benefit of
any other person.

(c) Any person who holds a fiduciary power of attorney or who
has a fiduciary relationship with a person and in so doing willfully
and with intent to defraud embezzles, misappropriates or
fraudulently converts for his or her own benefit, or for the benefit
of another, the assets or property, real or personal, with which he
or she has been entrusted, or misuses or misappropriates funds
from the person to whom he or she owes a fiduciary duty or misuses
any account, line of credit or credit card of the principal for
purposes not contemplated by the terms of the power of attorney
instrument or fiduciary relationship, or for purposes not intended
by the principal in the execution of the power of attorney or for
purposes not intended by the fiduciary relationship, shall be
determined to have embezzled the same and, upon conviction, is
guilty of the larceny of the value thereof: Provided, That he or she
is guilty of a felony one class higher than the underlying offense.

(d) Any carrier or other person to whom money or other
property which may be the subject of larceny may be delivered to
be carried for hire, or if any other person who may be entrusted
with such property who embezzles or fraudulently converts to his
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or her own use, or secretes with intent to do so, any such property,
either in mass or otherwise, before delivery thereof at the place at
which, or to the person to whom, they were to be delivered, is guilty
of the larceny of the value thereof: Provided, That he or she is
guilty of a felony one class higher than the underlying offense.

(e) Any person guilty of a violation of any provision of this
section is an officer, agent, clerk, or servant of any banking
institution, 1s guilty of a felony one class higher than the underlying
offense.

(f) It is not necessary to describe with specificity in the
indictment of any person, or to identify upon the trial of any person,
the particular bullion, money, bank note, draft or security for
money, funds, or other property which is so taken, converted, or
embezzled.

§61-3-13. Grand-and petit larceny—distinguished;—penalties;

Falsifying accounts: penalty

Any officer, clerk or agent of this state, or of any county,

district, school district or municipal corporation thereof, or of any
banking institution or incorporated company, or any clerk or agent
of any firm or person or association of persons not incorporated,
who makes, alters or omits to make any entry in any book of
account of, or in any account kept by the state, county, district,
school district, municipal corporation, banking institution,
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incorporated company, firm or person, or association of persons, or
mutilates, destroys or conceals any such account or book of
accounts, with intent in so doing to conceal, the true state of any
account, or to defraud the state or any county, district, school
district, municipal corporation, banking institution, company, firm
or person, or with intent to enable or assist any person to obtain
money to which he or she was not entitled, is guilty of a Class 5

felony.

§61-3-14. Lareeny-of-banknotes;cheeks; writings-ofvalue-and
boek—accounts;—penalty; Possession or use of automated

sales suppression devices; penalty.

(a) General. — When used in this article, words defined in

subsection (b) of this section shall have the meanings ascribed to
them in this section, except in those instances where a different
meaning is provided in this article or the context in which the word
is used clearly indicates that a different meaning is intended by the

Legislature.
(b) Definitions. —

‘Automated sales suppression device’ or ‘zapper’ means a
software program, carried on a memory stick or removable
compact disc, accessed through an Internet link, or accessed
through any other means, that falsifies the electronic records of
electronic cash registers and other point-of-sale systems, including,
but not limited to, transaction data and transaction reports.

‘Electronic cash register’ means a device that keeps a register
or supporting documents through the means of an electronic device
or computer system designed to record transaction data for the
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purpose of computing, compiling, or processing retail sales
transaction data in whatever manner.

‘Phantom-ware’ means a hidden, preinstalled, or installed at a
later time programming option embedded in the operating system
of an electronic cash register or hardwired into the electronic cash
register that can be used to create a virtual second till or may
eliminate or manipulate transaction records that may or may not be
preserved in digital formats to represent the true or manipulated
record of transactions in the electronic cash register.

‘Transaction data’ includes items purchased by a customer, the
price for each item, a taxability determination for each item, a
segregated tax amount for each of the taxed items, the amount of
cash or credit tendered, the net amount returned to the customer in
change. the date and time of the purchase, the name, address and
identification number of the vendor and the receipt or invoice
number of the transaction.

‘Transaction report’ means a report documenting, but not
limited to, the sales taxes collected, media totals and discount voids
at an electronic cash register that is printed on cash register tape at
the end of a day or shift, or a report documenting every action at an
electronic cash register that is stored electronically.

(c) It is unlawful to sell willfully and knowingly., purchase,
install, transfer or possess in this state any automated sales
suppression device or zapper or phantom-ware.

(d) Any person convicted of a violation of subsection (c) of this
section is guilty of a Class 6 felony; and, is liable for all taxes and
penalties due the state as the result of the fraudulent use of an
automated sales suppression device, zapper or phantom-ware and
shall forfeit all profits associated with the sale or use of an
automated sales suppression device or phantom-ware.

() An automated sales suppression device or phantom-ware
and any cash register or device containing such device or software
1s contraband and. as such, subject to seizure and destruction by
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any duly authorized law-enforcement agency in the state, including
the Criminal Investigation Division of the State Tax Department.

§61-3-15. Hew—~value-of notesshooknccounts-and-otherwritings
determined; Destroying or concealing will; embezzlement
by fiduciary; penalty.

Any person, who fraudulently destroys or conceals any will or

codicil, with intent to prevent the probate thereof, is guilty of a
Class 6 felony.

Any guardian, personal representative, or other fiduciary, who
willfully and knowingly fails to make and return an inventory of
any personal property (of which an inventory is required by law to
be made) which may come to his or her hands as such, or willfully
and knowingly fails or refuses to produce any such property for
appraisement in the manner required by law, or willfully and
knowingly conceals or embezzles any such property, is guilty of
the larceny of the value thereof; and the failure of any such
guardian, personal representative or other fiduciary to account for
and pay over or deliver, when directed by the court, as required by
law, any money, bullion, bank notes or other property, determined
by the proper officer of court to be due and payable, is be prima
facie evidence that such guardian, personal representative or other
fiduciary has embezzled the same.

§61-3-16. Lareeny—efthings—savoring—oefrealty; Obtaining
money, property, and services by false pretenses; disposing
of property to defraud creditors; penalties.
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(a)(1) Any person who obtains by false pretense, token, or

representation, with intent to defraud, any money. goods or other
property which may be the subject of larceny: or

(2) Any person who obtains, on credit, any money, goods, or
other property which may be the subject of larceny, by representing
that there is money due him or her or to become due him or her,
and assigns the claim for such money, in writing, to the person from
whom he or she obtains such money, goods or other property, and
afterwards collects the money due or to become due, without the
consent of the assignee, and with the intent to defraud; then

(3) Is guilty of larceny of the value thereof.

(b) Anv person who obtains by any false pretense, token, or
representation, with intent to defraud, the signature of another to a
writing, the false making of which would be forgery, is guilty of a

Class 6 felony.

(c)(1) Any person who removes any of his or her property out
of any county with the intent to prevent the same from being levied
upon by any execution; or

(2) Any person who secretes, assigns, or conveys, or otherwise
disposes of any of his or her property with the intent to defraud any
creditor or to prevent the property from being made liable for
payment of debts; or

(3) Any person who receives the property of another with the
intent to defraud any creditor or to prevent the property from being
made liable for the payment of debts:

(4) Is guilty of a Class 1 misdemeanor.

(d) (1) Any person, firm, or corporation that obtains labor,
services or any other such thing of value by any false pretense,
token, or representation, with intent to defraud, the person, firm or
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corporation is guilty of theft of services and is guilty of the larceny
of the value thereof:

(2) Theft of services includes the obtaining of a stop payment
order on a check, draft or order for payment of money owed for
services performed in good faith and in substantial compliance
with a written or oral contract for services, with the fraudulent
intent to permanently deprive the provider of such labor, services
or other such thing of value of the payment represented by such
check, draft or order, and any person, firm or corporation violating
the provisions of this subdivision is guilty of the larceny of the
value thereof.

(e) Prosecution for an offense under this section does not bar
or otherwise affect adversely any right or liability to damages,
forfeiture or other civil remedy arising from any or all elements of
the criminal offense.

§61-3-17. Attempted or fraudulent use, forgery, traffic of credit
cards; possession and transfer of credit cards and credit
card making equipment; false or fraudulent use of
telephonic services; penalties.

(a) As used in this section:

‘Counterfeit credit card’ means the following:

Any credit card or a representation, depiction, facsimile,
aspect, or component thereof that is counterfeit, fictitious, altered,
forged, lost, stolen, incomplete or obtained in violation of this
section, or as part of a scheme to defraud; or

Any invoice, voucher, sales draft or other reflection or
manifestation of such a card.

‘Credit _card making equipment’ means any equipment,
machine, plate mechanism, impression or any other contrivance
which can be used to produce a credit card, a counterfeit credit
card, or any aspect or component of either.

‘Traffic’ means:
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To sell, transfer, distribute, dispense, or otherwise dispose of
any property; or

To buy, receive, possess, obtain control of or use property with
the intent to sell, transfer, distribute, dispense or otherwise dispose
of such property.

‘Notice’ means either information given in person or
information given in writing to the person to whom the number,
card or device was issued. The sending of a notice in writing by
registered or certified mail in the United States mail, duly stamped
and addressed to that person at his or her last known address, is
prima facie evidence that such notice was duly received. A
cardholder’s knowledge of the revocation of his or her credit card
may be reasonably inferred by evidence that notice of such
revocation was mailed to him or her, at least four days prior to his
or her use or attempted use of the credit card, by first class mail at
his or her last known address.

(b)(1) It is unlawful for any person knowingly to obtain or
attempt to obtain credit, or to purchase or attempt to purchase any
goods, property or service, by the use of any false, fictitious or
counterfeit credit card, telephone number, credit number or other
credit device, or by the use of any credit card, telephone number,
credit number or other credit device of another beyond or without
the authority of the person to whom the card, number or device was
issued, or by the use of any credit card, telephone number, credit
number or other credit device in any case where the card, number
or device has been revoked and notice of such revocation has been
given to the person to whom issued.

(2) It is unlawful for any person knowingly to obtain or attempt
to obtain, by the use of any fraudulent scheme, device, means or
method, telephone or telegraph service or the transmission of a
message, signal or other communication by telephone or telegraph,
or_over telephone or telegraph facilities with intent to avoid
payment of charges therefor.

(3) Any person who violates any provision of this subsection is
guilty of the larceny of the value of the credit, goods, property, or
service obtained or attempted to be obtained.
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(c) Any person who makes, manufactures, presents, embosses,
alters, or utters a credit card with intent to defraud any person,
i1ssuer of credit or organization providing money, goods, services,
or anything else of value in exchange for payment by credit card is
guilty of forgery, a Class 6 felony.

(d) Any person who traffics in or attempts to traffic in ten or
more counterfeit credit cards or credit card account numbers of
another in any six-month period is guilty of a Class 6 felony.

(e) Any person who receives, possesses, transfers, buys, sells,
controls or has custody of any credit card making equipment with
intent that the equipment be used in the production of counterfeit
credit cards is guilty of a Class 6 felony.

(f) Any person who knowingly receives, possesses, acquires,
controls or has custody of a counterfeit credit card is guilty of a
Class 1 misdemeanor.

§61-3-18. Reeeiving-or-transferringstolen-goods: Intercepting

or monitoring customer telephone calls: penalty.

(a) It is unlawful for any person, firm or corporation to intercept

or monitor, or to attempt to intercept or monitor, the transmission
of a message, signal or other communication by telephone between
an employee or similar agent of that person, firm or corporation
and a customer of that person, firm or corporation unless the
person, firm or corporation notifies each employee or agent subject
to_interception or monitoring that their telephone messages are
subject to interception or monitoring. Any person, firm or
corporation violating the provisions of this section is guilty of a
Class 3 misdemeanor.
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(b) Nothing contained in this section may require marking of
telephone instruments nor require consent to interception or
monitoring, in the case of a wiretap or other form of monitoring
which is engaged in for the sole purpose of law enforcement and
which is lawful in all other respects.

(c) The Public Service Commission may not issue any rule or
regulation requiring or suggesting the monitoring of any message,
signal or other communication by telephone to or from any
telephone utility customer so as to obtain the content or substance
of any such communication.

§61-3-19. Bringing i hi : ving, I . ¢
property—stolen—in—anoether—state;—penalty; Fraudulent
schemes: cumulation of amounts where common scheme
exists: penalties.

(a) Any person who willfully deprives another person of any

money, goods, property. or services by means of fraudulent
pretenses, representations or promises is guilty of the larceny of the
value thereof.

(b) In determining the value of the money, goods, property, or
services referred to in subsection (a) of this section, it is permissible
to cumulate amounts or values where such money, goods, property
or services were fraudulently obtained as part of a common scheme

or plan.

(c) A violation of law may be prosecuted under this section
notwithstanding any other provision of this code.
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§61-3-20. Embezzlement; Casting away, destroying, or
interfering with floating craft or material; penalty.
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Any person who willfully casts away or otherwise destroys any
vessel within any county with intent to injure or defraud any owner
thereof, or any owner of any property on board the same, or insurer
of such a vessel or property, or any part thereof, or, who takes,
carries away, removes, injures, destroys, breaks, cuts, detaches,
unties, loosens, impairs, weakens, or otherwise interferes with any
rope, line, fastening, connecting or other appliance used to tie,
moor, attach or fasten to a bank of any stream, any floating craft,
lumber, timber or material, which is the property of another, with
the intent to injure, defraud or damage such other person, or to
cause such floating craft, lumber, timber or material to become
adrift, or to float away, without the consent of the owner thereof, is
guilty of a Class 6 felony. If such act was committed without any
intent to injure, defraud, or damage such other person, that person
1s guilty of a Class 1 misdemeanor.

§61-3-20a. Embezzlement by misuse of power of attorney or
other fiduciary relationship; penalty.

[Repealed.]
§61-3-21. Embezzlement—by —ecarrier —or—other—person;

Interference with or destruction of buoys, signal lights or
other aids to navigation; penalty.

Any person or persons, who willfully or maliciously interferes

with, injures, or destroys any buoy, lamp, lantern, signal light or
other aid to navigation erected or maintained by the government of
this state, or of the United States, in this state, every person so
offending guilty of a Class 1 misdemeanor. If the violation causes
bodily injury or death, every person so offending is guilty of a

Class 6 felony.
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§61-3-22. Falsifyingaccounts;—penalty; Malicious Killing of

animals by poison or otherwise; penalty.

Any person who maliciously administers poison to or exposes
poison with the intent that it should be taken by, any horse, cow or
other animal of another person, or any person who maliciously
maims, Kills, or causes the death of any horse, cow or other animal
of another person, is guilty of a Class 6 felony. Provided, That this
section shall not be construed to include dogs.

§61-3-22a. Possession or use of automated sales suppression
devices; penalty

[Repealed.]

§61-3-23. Destroying—or—concealing—will;—embezzlement—by
fidueiary;—penalty—Removal out of county of property

securing claim: penalties: fraudulent disposition of
personal property in possession by virtue of lease; notice to
return; failure to return: penalty: right to immediate

possession.
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(a) Any debtor under any security instrument conveying

personal property, who retains possession of such personal
property, and who, without the consent of the owner of the claim
secured by the security instrument, and with intent to defraud,
removes or causes to be removed any of the property securing the
claim out of the county where it is situated at the time it became
security for such claim or out of a county to which it was removed
by virtue of a former consent of the owner of the claim under this
section, or, with intent to defraud, secretes or sells the same, or
converts the same to his or her own use, is guilty of a Class 2
misdemeanor.

(b) Any person in possession or control of any personal
property by virtue of or subject to a written lease who, with intent
to defraud and without written consent of the owner, disposes of
such property by sale or transfer, or, after receiving a written notice
to return the property or otherwise make the property available to
the lessor, secretes or converts such property to his or her own use
and in so doing places the property in a location other than the
locations described in the written lease, or removes or causes to be
removed such property from the state is guilty of the larceny of the
value of such property.
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In any prosecution under the provisions of this subsection,
written notice may be mailed by certified mail, addressed to the
consumer at the address of the consumer stated in the lease, and
served on the consumer within 10 days of the expiration of the
lease, which notice shall state that the lease has expired, and that
the consumer has 10 days from receipt of the notice to return the
leased property. Proof that the consumer failed to return the
property within 10 days of receiving the notice shall constitute
prima facie evidence, in any prosecution under this subsection, that
the consumer intended to defraud the owner.

Whenever the consumer is a resident of the county in which the
lease was contracted, the dealer, after written notice to the
consumer within 10 days after the expiration of the lease, may
obtain immediate possession of the leased property without formal
process, if this can be done without breach of the peace. The dealer
is not liable to the consumer for any damages for any action taken
that is reasonable, necessary, and incidental to the reclaiming or
taking possession of the leased property.

§61-3-24. Obtaining—meney;—property—and-services—by false

. di . ¢ lefraud I :

penalties: False statement as to financial condition of
person, firm, or corporation; penalty.
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Any person who knowingly makes or causes to be made, either

directly or indirectly, or through any agency whatever, any false
statement in writing, with intent that it shall be relied upon,
respecting the financial condition, or means or ability to pay, of
himself or herself, or any other person, firm or corporation, in
whom or in which he or she is interested, or for whom or for which
he or she is acting, for the purpose of procuring in any form
whatever, either the delivery of personal property, the payment of
cash, the making of a loan or credit, the extension of a credit, the
discount of an account receivable, or the making, acceptance,
discount, sale or indorsement of a bill of exchange, or promissory
note, for the benefit either of himself or herself or of such person,
firm or corporation; or who, knowing that a false statement in
writing has been made, respecting the financial condition or means
or ability to pay, of himself or herself, or such person, firm or
corporation in which he or she is interested, or for whom he or she
is acting, procures, upon the faith thereof, for the benefit either of
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himself or herself, or of such person, firm or corporation, either or
any of the things of benefit mentioned herein; or who, knowing that
a statement in writing has been made, respecting the financial
condition or means or ability to pay of himself or herself or such
person, firm or corporation in which he or she is interested, or for
whom he or she is acting, represents on a later day, either orally or
in writing, that such statement theretofore made, if then again made
on such day, would be then true, when in fact such statement, if
then made, would be false, and procures upon the faith thereof, for
the benefit either of himself or herself or of such other person, firm
or corporation, either or any of the things of benefit mentioned
herein, is guilty of a Class 3 misdemeanor.

§61-3-24a. Attempted or fraudulent use, forgery, traffic of
credit cards; possession and transfer of credit cards and
credit card making equipment; false or fraudulent use of
telephonic services; penalties.

[Repealed.]

§61-3-24b. Making, selling, possessing, transferring, or
advertising for sale a device or plans for a device designed
to obtain or use telephone or telegraph service or facilities
by false or fraudulent means; penalty.

[Repealed.]

§61-3-24c. Intercepting or monitoring customer telephone
calls; penalty.

[Repealed.]

§61-3-24d. Fraudulent schemes; cumulation of amounts where
common scheme exists; penalties.

[Repealed.]

§61-3-24e. Omission to subscribe for workers’ compensation
insurance; failure to file a premium tax report or pay
premium taxes; false testimony or statements; failure to file
reports; penalties; asset forfeiture; venue.

[Repealed.]
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§61-3-24f. Wrongfully seeking workers’ compensation; false
testimony or statements; penalties; venue.

[Repealed.]

§61-3-24g. Workers’ compensation health care offenses; fraud;
theft or embezzlement; false statements; penalties; notice;
prohibition against providing future services; penalties;
asset forfeiture; venue.

[Repealed.]

§61-3-24h. Providing false documentation to workers’
compensation, to the Insurance Commissioner or a private
carrier of workers’ compensation insurance; altering
documents or certificates from workers’ compensation;
penalties; venue.

[Repealed.]
§61-3-25. Casting-away; destroying orinterfering-with-floating
eraft—or—material;—penalty;  Publication of false

advertisements; penalty.
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Any person, firm, corporation or association, or their agents or
employees, who, with intent to sell, or in anywise dispose of,
merchandise, securities, service, or anything offered by such
person, firm, corporation or association, directly or indirectly, to
the public for sale or distribution, or with intent to increase the
consumption thereof, or to induce the public in any manner to enter
into any obligation relating thereto, or to acquire title thereto, or an
interest therein, causes, directly or indirectly, to be made,
published, disseminated, circulated or placed before the public, in
this state, in a newspaper or other publication, or in the form of a
book. notice, handbill, poster, bill, circular, pamphlet or letter, or
over any radio or television station, or internet posting, or in any
other way, an advertisement of any sort regarding merchandise,
securities, service or anything so offered to the public, which
advertisement contains any assertion, representation or statement
of fact which is untrue and deceptive, is guilty of a petty offense,
and, upon conviction thereof shall be punished by a fine of not less
than $100 nor more than $300, and such violation, by an agent or
employee, is an offense as well by the principal or employer, and
they may be indicted for the same, either jointly or severally.

§61-3-26. Interference—with—er—destruction—of-bueys;—signal
lishts—er—ether—aids—tonavigation;—penalty Fraudulently

obtaining food or lodging; penalty.

Any person who receives, or causes to be furnished, any food

or accommodation at any hotel, inn, eating, lodging or
boardinghouse, or restaurant, with intent to defraud the owner or
keeper of such hotel, inn, eating, lodging or boardinghouse, or
restaurant, and any person who obtains credit at any hotel, inn,
eating, lodging or boardinghouse, or restaurant, by the use of any
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false pretense or device, or by depositing in such hotel, inn, eating

lodging or boardinghouse, or restaurant, any baggage or property
of less value than the amount of such credit, or of the bill by such
person incurred, with such fraudulent intent, and any person who,
after obtaining credit or accommodation at any hotel, inn, eating,
lodging or boardinghouse, or restaurant, absconds from such hotel,
inn, eating, lodging or boardinghouse, or restaurant, or removes or
attempts to remove therefrom any baggage or personal property of
any kind subject to the lien provided for in §38-11-5 of this code,
with intent to defraud the owner or keeper of such hotel, inn, eating,
lodging or boardinghouse, or restaurant, without first having paid,
satisfied or arranged all claims or bills for lodging, entertainment
or accommodation, is guilty of a petty offense, and, upon
conviction thereof, shall be fined not more than $300. For a second
or subsequent offense within five years of another offense under
this section, that person is guilty of a Class 2 misdemeanor.

§61-3-27. Malicious kil £ animals . I ises
penalty: Intoxication of person in charge of locomotive
engine or car; penalties.

Any person who, while in charge of a locomotive engine, whether
the same be driven by steam, electricity or other motive power,
running upon the railroad or traction lines of any corporation, or
while acting as conductor or brakeman of any car or train of cars
on such railroad or traction line, is intoxicated, is guilty of a Class
1 misdemeanor; and for the second offense is guilty of a Class 6

felony.
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§61-3-28. Offenses against railroad property and persons on
railroad property; definitions. Jumping on or off car or
train in motion; driving vehicle upon track or bridge except
at crossings; penalty; exceptions.

(a) As used in this section:

(1) ‘Bodily injury’ means substantial physical pain, illness or
any impairment of physical injury.

(2) ‘Railroad’ means any form of nonhighway ground
transportation that runs on rails or electromagnetic guideways,
including:

(i) Commuter or other short-haul railroad passenger service in
a metropolitan or suburban area; and

(i1) High-speed ground transportation systems that connect
metropolitan areas but does not include rapid transit operations in
an urban area that are not connected to the general railroad system
of transportation;

(3) ‘Railroad carrier’ means a person providing railroad
transportation; railroad carrier including a right-of-way, track,
bridge, yard, shop, station, tunnel, viaduct, trestle, depot,
warehouse, terminal, railroad signal system, train control system,
centralized dispatching system, or any other structure,
appurtenance, or equipment owned, leased, or used in the operation
of any railroad carrier including a train, locomotive, engine,
railroad car, work equipment, rolling stock, or safety device.
‘Railroad property’ does not include administrative buildings,
administrative offices, or administrative office equipment;

(4) ‘Right-of-way’ means the track or roadbed owned, leased,
or operated by a railroad carrier which is located on either side of
its tracks and which is readily recognizable to a reasonable person
as being railroad property or is reasonably identified as such by
fencing or appropriate signs;

(5) “Yard’ means a system of parallel tracks, crossovers, and
switches where railroad cars are switched and made up into trains,
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and where railroad cars, locomotives and other rolling stock are
kept when not in use or when awaiting repairs.

(b) Whoever willfully damages or attempts to damage railroad
property or willfully endangers or attempts to endanger the safety
of another, by:

(1) Taking, removing, altering, or otherwise vandalizing a
railroad sign, placard or marker;

(2) Throwing or dropping an object capable of causing
significant damage to railroad property at or on a locomotive,
railroad car or train;

(3) Shooting a firearm or other dangerous weapon at a
locomotive, railroad car or train;

(4) Removing appurtenances from, damaging, or otherwise
impairing the operation of any railroad signal system, including a
train control system, centralized dispatching system, or highway-
railroad grade crossing warning signal, on a railroad owned, leased,
or operated by any railroad carrier, and without consent of the
railroad carrier involved;

(5) Interfering or tampering with, or obstructing in any way, or
threatening to interfere with, tamper with or obstruct in any way
any railcar or locomotive, switch, frog, rail, roadbed, sleeper,
viaduct, bridge, trestle, culvert, embankment, structure, or
appliance pertaining to or connected with any railroad carrier
without consent of the railroad carrier involved; or

(6) Taking, stealing, removing, changing, adding to, altering,
or in any manner interfering with any part of the operating
mechanism of any locomotive, engine, tender, coach, car, caboose,
or motor car used or capable of being used by any railroad carrier
in this state without consent of the railroad carrier is guilty of a
felony; then

(7) If, by virtue of a person undertaking any of the above
actions, railroad property damage does not exceed $+600 2,500
and no bodily injury occurs to another as a result of any of the
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aforesald acts upon conviction thereof, the person shall be ﬁﬂed

fer—ﬁet—mefe—ﬂ&aﬁ—eﬂe—yeaf—er—be%h guilty of a Class | mlsdemeanor

If bodily injury occurs to another not acting with or in connection
with the perpetrator as a result of any of the aforesaid acts or if
railroad property damage exceeds $1;000 2,500, upen-econviction
%hereef— the person shall be guilty of a Class 4 Felonv tined not less

(c) Any person, not a passenger or employee, who is found

trespassing upon any railroad or traction car or train of any railroad
in this state, by jumping on or off any car or train in motion, on its
arrival at or departure from any station or depot of such railroad, or
on the passage of any such car or train over any part of such
railroad; or shall drive any horse or any horse-drawn or motor-
driven vehicle across or upon any railroad track or bridge, except
at public, private or farm crossings, such person so offending is
guilty of a Class 3 misdemeanor.

(d) The provisions of this section do not apply to any person
employed by a railroad who is performing the duties assigned by
the railroad or who is otherwise performing within the scope of his
or her employment. The provisions of this section may be applied
in addition to any penalty set forth in §61-3B-8 of this Code.

§61-3-29. Damage-or-destruction-of railroad-or publieutility

service;—penalties;—restitution—Procuring gas, water or

electricity, by device, with intent to defraud; penalty.
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Any person who, with intent to injure or defraud, procures,

makes, or causes to be made, any pipe, tube, wire, or other
conductor of gas, water or electric energy, and connects the same,
or causes it to be connected, with any main, service pipe or other
pipe for conducting or supplying gas, or water, or any wires or
other conductor of electric energy, in such manner as to supply gas,
water or electric energy to any lamp, motor, burner, orifice, or any
other device, by or at which gas, water or electric _energy is
consumed, around or without passing through the meter provided
for measuring and registering the quantity of gas, water or electric
energy consumed, or in any other manner so as to evade payment
therefor, and every person who, with like intent, injures or alters
any gas, water or electric meter, or obstructs its action, is guilty of
a Class 2 misdemeanor.

§61-3-30. Remeval,—injury—te—er—destruction—of preperty;
. . - ; =~ l 0 ,

watercourses; penalty.

Dams or obstructions in
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- No person may fell any timber and permit the
same to remain in any navigable or floatable stream of this state
when to do so obstructs the passage of boats, rafts, staves, ties, or
timber of any kind.

Except as may be provided in Chapter 20 or Chapter 22 of this
code, no person may construct or maintain any dam or other
structure in any stream or watercourse, which in any way prevents
or _obstructs the free and easy passage of fish up or down such
stream or watercourse, without first providing as a part of such dam
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or other structure a suitable fish ladder, way or flume, so
constructed as to allow fish easily to ascend or descend the same;
which ladder, way or flume shall be constructed only upon plans,
in a manner, and at a place, satisfactory to the Division of Natural
Resources: Provided, That if the director of the Division of Natural
Resources determines that there is no substantial fish life in such
stream or watercourse, or that the installation of a fish ladder, way
or flume would not facilitate the free and easy passage of fish up
or down a stream or watercourse, or that an industrial development
project requires the construction of such dam or other structure and
the installation of an operational fish ladder, way or flume is
impracticable, the director may, in writing, permit the construction
or maintenance of a dam or other structure in a stream or
watercourse without providing a suitable fish ladder, way or flume;
and in all navigable and floatable streams provisions shall be made
in such dam or structure for the passage of boats and other crafts,
logs and other materials. Provided, however, That this section does
not relieve such person from liability for damage to any riparian
owner on account of the construction or maintenance of such dam.

Any person who violates any of the provisions of this section
is guilty of a Class 1 misdemeanor, and, whether a conviction is
had under this section or not, such violation is a nuisance, which
may be abated at the suit of any citizen or taxpayer, the county
commission of the county, or, as to fish ladders, at the suit of the
director of the Division of Natural Resources, and, if the same
endangers county roads, the county commission may abate such
nuisance peaceably without such suit.

§61-3-31. Damage-te-or-destruction-of preperty by baileefor
hi 1 ; s d ble incivil on
Purchase of scrap metal by scrap metal purchasing
businesses, salvage vards, or recycling facilities;
certificates, records and reports of such purchases;
criminal penalties.
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aba¥atis ho e theron O N ~doneto
o y

the-same—in-a-eivilaction- (a) For the purposes of this section, the
following terms have the following meanings.

‘Business registration certificate’ has the same meaning
ascribed to it in section two, article twelve, chapter eleven of this
code.

‘Purchaser’ means any person in the business of purchasing
scrap metal or used auto parts, any salvage yard owner or operator,
or any public or commercial recycling facility owner or operator,
or any agent or employee thereof, who purchases any form of scrap
metal or used auto parts.

‘Scrap metal’ means any form of copper, aluminum, brass, lead
or other nonferrous metal of any kind, a catalytic converter or any
materials derived from a catalytic converter, or steel railroad track
and track material.

(b) In addition to any requirement necessary to do business in
this state, a scrap metal dealer shall:

(1) Have a current valid business registration certificate from
the Tax Commissioner;

(2) Register any scales used for weighing scrap metal with the
Division of Labor Weights and Measures office;

(3) Provide a notice of recycling activity to the Department of
Environmental Protection: and

(4) Register as a scrap metal dealer with the Secretary of State,
who is hereby directed to maintain a list of scrap metal dealers and
make it publicly available. The list shall include the dealer’s
business address, hours of operation, physical address, phone
number, facsimile number, if any, and the name of the owners or
principal officers of the business.
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(c) Any purchaser of scrap metal shall make a record of such
purchase that shall contain the following information for each
transaction:

(1) The full name, permanent home and business addresses and
telephone number, if available, of the seller:

(2) A description and the motor vehicle license number of any
vehicle used to transport the purchased scrap metal to the place of

purchase;

(3) The time and date of the transaction;

(4) A complete description of the kind, character and weight of
the scrap metal purchased; and

(5) A statement of whether the scrap metal was purchased,
taken as collateral for a loan or taken on consignment.

(d) A purchaser also shall require and retain from the seller of
the scrap metal the following:

(1) A signed certificate of ownership of the scrap metal being
sold or a signed authorization from the owner of the scrap metal to
sell said scrap metal; and

(2) A photocopy of a valid driver’s license or identification
card issued by the West Virginia Division of Motor Vehicles of the
person delivering the scrap metal, or in lieu thereof, any other valid
photo identification of the seller issued by any other state or the
federal government. Provided, That, if the purchaser has a copy of
the seller’s valid photo identification on file, the purchaser may
reference the identification that is on file, without making a
separate photocopy for each transaction.

(e) It is unlawful for any purchaser to purchase any scrap metal
without obtaining and recording the information required under
subsections (c¢) and (d) of this section. The provisions of this
subsection do not apply to purchases made at wholesale under
contract or as a result of a bidding process. Provided, That the
purchaser retains and makes available for review consistent with
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subsection (g) of this section the contract, bill of sale or similar
documentation of the purchase made at wholesale under contract
or as a result of a bidding process: Provided, however, That the
purchaser may redact any pricing or other commercially sensitive
information from said contract, bill of sale or similar
documentation before making it available for inspection.

(f) No purchaser of scrap metal may knowingly purchase or
possess a stainless steel or aluminum beer keg, whether damaged
or undamaged, or any reasonably recognizable part thereof, for the
intended purpose of reselling as scrap metal unless the purchaser
receives the keg or keg parts from the beer manufacturer or its
authorized representative.

(2) Using a form provided by the West Virginia State Police,
or his or her own form, a purchaser of scrap metal shall retain the
records required by this section at his or her place of business for
not less than three years after the date of the purchase. Upon
completion of a purchase, the records required to be retained at a
purchaser’s place of business shall be available for inspection by
any law-enforcement officer or, upon written request and during
the purchaser’s regular business hours, by any investigator
employed by a public utility or railroad to investigate the theft of
public utility or railroad property: Provided, That in lieu of the
purchaser keeping the records at their place of business, the
purchaser shall file the records with the local detachment of the
State Police and with the chief of police of the municipality or the
sheriff of the county wherein he or she is transacting business
within seventy-two hours of completion of the purchase. The
records shall be retained by the State Police and the chief of police
of the municipality or the sheriff for a period of not less than three

ycars.

(h) To the extent otherwise permitted by law, any investigator
employed by a public utility or railroad to investigate the theft of
public utility or railroad property may accompany a law-
enforcement officer upon the premises of a purchaser in the
execution of a valid warrant or assist law enforcement in the review
of records required to be retained pursuant to this section.




2021] HOUSE OF DELEGATES 2021

(1) Upon the entry of a final determination and order by a court
of competent jurisdiction, scrap metal found to have been
misappropriated, stolen, or taken under false pretenses may be
returned to the proper owner of such material.

(j)_Nothing in this section applies to scrap purchases by
manufacturing facilities that melt, or otherwise alter the form of
scrap metal and transform it into a new product or to the purchase
or transportation of food and beverage containers or other
nonindustrial materials having a marginal value per individual unit.

(k)(1) Nothing in this section applies to a purchaser of a vehicle
on which a catalytic converter is installed, a purchaser of a catalytic
converter intended for installation on a vehicle owned or leased by
the purchaser, or any person who purchases, other than for
purposes of resale, a catalytic converter, or a motor vehicle on
which a catalytic converter is installed, for personal, family,
household or business use.

(2) In transactions not exempted by subdivision (1) of this
subsection, any person delivering five or more automobile catalytic
converters to a scrap metal dealer shall, in addition to the
requirements set forth in subsection (c) of this section, execute a
document stating he or she is the lawful owner of the catalytic
converters, or authorized by the lawful owner to sell the catalytic
converters. Next to his or her signature he or she shall place a clear
impression of his or her index finger or thumb that is in ink and
free of smearing. This documentation shall be maintained
consistent with subsection (c) of this section.

(D Any person who knowingly or with fraudulent intent
violates any provision of this section for which no penalty is
specifically set forth, including the knowing failure to make a
report or the knowing falsification of any required information, is
guilty of a Class 3 misdemeanor and, upon conviction, shall be
fined as an enterprise; upon conviction of a second offense thereof,
shall be guilty of a Class 2 misdemeanor and, upon conviction,
shall be fined as an enterprise and, notwithstanding the provisions
of section five, article twelve, chapter eleven of this code, the court
in which the conviction occurred shall issue an order directing the
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Tax Commissioner to suspend for a period of six months any
business registration certificate held by that person; and upon
conviction of a third or subsequent offense thereof shall be guilty
of a Class 1 misdemeanor and, upon conviction, shall be fined as
an enterprise, and, notwithstanding the provisions of §11-12-5 of
this code, the court in which the conviction occurred shall issue an
order directing the Tax Commissioner to cancel any business
registration certificate held by that person and state the date said
cancellation shall take effect.

(m) No person may have or take possession of any scrap metal
that he or she knows, or has reason to know, has been stolen or
unlawfully obtained. Any person violating this subsection is guilty
of the larceny of the value thereof.

(n) No scrap metal dealer may purchase, possess, or receive
scrap metal that the scrap metal dealer knows, or has reason to
know, has been stolen or unlawfully obtained by the seller. Any
person violating this subsection is guilty of the larceny of the value
thereof.

(0) No scrap metal dealer may purchase, possess, or receive
any of the following items of scrap metal, or any reasonably
recognizable part thereof, without obtaining written documentation
which reflects that the seller is authorized to possess and sell the
item or items and that the seller is in lawful possession of the item

of scrap metal:

(1) Utility access covers:

(2) Street light poles or fixtures:

(3) Road or bridge guard rails;

(4) Water meter covers:

(5) Highway or street signs:

(6) Traffic directional or traffic control signs:

(7) Traffic light signals:
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(8) Any metal marked with any form of the name or initials of
a governmental entity;

(9) Property marked as or readily identifiable as owned by a
telephone, cable, electric, water or other utility provider;

(10) Property owned and marked by a railroad:

(11) Cemetery markers or vases;

(12) Historical markers:

(13) Utility manhole covers and storm water grates; and

(14) Fire hydrant or fire hydrant caps: or

(15) Twisted pair copper telecommunications wiring of
twenty-five pair or greater in 19, 22. 24 or 26 gauge.

(p) Nothing in this section prohibits a scrap dealer from
purchasing or taking possession of scrap metal knowing or have
reason to know that it is stolen or obtained illegally if it is done
pursuant to a written agreement with law-enforcement officials.

§61-3-32. Removal-eut-of-county-of propertysecuring—elaim;
ties: fraudul " . ¢ I .
ol . £ : . _fail
return—penalty;—richt to—immediate—peossession: Precious

metals and gem dealers; records; prohibited acts.
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that 15 reasonable. necessary and incrdental to the reclaiming or

i . (a) Each person, firm, or
corporation in the business of purchasing precious metals or
precious gems, or both, for any purpose other than personal, family
or household use, is subject to the provisions of this section. Each
such purchaser shall secure from the seller of the precious metal or
precious gem sufficient proof of lawful ownership or an affidavit
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of ownership, the original of which shall be retained by the
purchaser.

(b) Each such purchaser of a precious metal or precious gem
shall truly and accurately list each purchase in a permanent record
book clearly showing the kind, character and amount of metal or
gem purchased, any special or unique quality or item of description
concerning the metal or gem purchased; the date of purchase, the
full name and residence address and mailing address of the seller,
and any telephone number of the seller. Such record book shall be
open to inspection by any law-enforcement officer in this state
during normal business hours of the purchaser. If any such
purchase is made within a municipality, the purchaser shall report
all the information required by this section in writing to the chief
of the police department of the municipality within 24 hours of the
purchase. If any such purchase is made outside of a municipality,
the purchaser shall report all the information required by this
section in writing to the sheriff of the county wherein the purchase
was _made within 24 hours of the purchase. The information
required by this section shall be preserved for a period of not less
than three years.

(c) Each such purchaser of a precious metal or precious gem
shall not, for a period of 10 calendar days after the purchase,
dispose of such metal or gem, remove such metal or gem from the
state or alter in any way the form or substance of such metal or

gem.

(d) As used in this section, ‘precious metal’ means any gold,
silver, platinum, or other valuable metal; and ‘precious gem’ means
any diamond, pearl, emerald, ruby. sapphire or similar precious
stone.

(e) Any person, firm or corporation violating any provision of
this section is guilty of a Class 6 felony.

§61-3-33. Entry—upen—inclosedlands;—penalty—Habilib—for
damages: Unauthorized use of dumpsters; penalties.
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1of . . lorthi ot )
fence—was—not—alawful fenee- (a) Any person who without

authorization, and for that person’s own benefit, dumps garbage or
trash, or assists in the unauthorized dumping of garbage or trash, in
a dumpster or other solid waste container which is located on the
property of another person and leased or otherwise owned or
maintained by another person is guilty of a misdemeanor and, upon
conviction thereof, shall be punished in accordance with subsection
(b) of this section. The act of throwing isolated objects into a
dumpster or other solid waste container in the prevention or
elimination of litter is specifically excepted from any penalties
under this section.

(b) Any person convicted of a misdemeanor under subsection
(a) of this section shall be subject to the following penalties:

(1) Upon a first conviction under this section, the defendant
shall be convicted of a petty offense and fined not less than $50 nor
more than $200.

(2) Upon a second conviction under this section, the defendant
shall be convicted of a petty offense and fined not less than $200
nor more than $300.

(3) Upon any subsequent conviction in excess of a second
conviction under this section, the defendant shall be guilty of a
Class 3 misdemeanor.

Notwithstanding the provisions of §61-11A-4 of this code or
§50-3-2a of this code, the magistrate or court may order restitution
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not to exceed the value of unauthorized solid waste services
received.

§61-3-34. Faking-or-injuringeardenorfield-erops;ipenalties:
Identity theft; penalty.

o the di . el | cined in iail ]
yvearatdred-notlessthan-fHb-pormore-than-S2500-Any person

who knowingly takes the name, birth date, social security number,
or other identifying information of another person, without the
consent of that other person, with the intent to fraudulently
represent that he or she is the other person for the purpose of
making financial or credit transactions in the other person’s name,
or _for the purpose of gaining employment, is guilty of a Class 6
felony and, upon conviction, shall be liable to the owner in the
amount of three times the value of all damages provable resulting
from such identity theft. Provided, That the provisions of this
section do not apply to any person who obtains another person’s
drivers license or other form of identification for the sole purpose
of misrepresenting his or her age.

§61-3-35. Diggingeultivated-ginseng;penalty—Failure to pay
for gasoline.
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Any person who knowingly and willfully drives a motor

vehicle off the premises of an establishment where gasoline offered
for retail sale was dispensed into the fuel tank of the motor vehicle
with the intent to avoid payment for the gasoline that was so
dispensed is guilty of the larceny thereof. In addition to the
penalties provided for by §61-3-13 of this code, upon a second
conviction for larceny of gasoline, the court shall order the
suspension of the person’s license to drive a motor vehicle for six
months, and upon a third or subsequent conviction, the court shall
order the suspension of the person’s license to drive a motor
vehicle for one year.

Whenever a second or subsequent offense occurs under the
provisions of this section, the clerk of the court shall transmit a
certified abstract of the judgment to the Division of Motor Vehicles
within 72 hours of the conviction. Upon receipt of the abstract of
judgment the Division of Motor Vehicles shall enter an order
suspending the person’s license to operate a motor vehicle for the
appropriate time period.

§61-3-36. Anchoring—erbeachingshanty beats—enlands—ef
aneother;—penalties=—Scanning device or reencoder fraud;

felony: definitions: and penalties.
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(a) As used in this section, the term:

‘Authorized user’ means the person to whom a payment card
is issued or any other person acting with the permission of the
person to whom the card is issued;

‘Merchant’ means an owner or operator of any retail mercantile
establishment or any agent, employee, lessee, consignee, officer,
director, franchisee or independent contractor of the owner or
operator. A ‘merchant’ also means a person who receives from an
authorized user of a payment card, or someone the person believes
to be an authorized user, a payment card or information from a
payment card, or what the person believes to be a payment card or
information from a payment card, as the instrument for obtaining
purchasing, or receiving goods, services, money or anything else
of value from the person;

‘Payment card’ means a credit card, charge card, debit card,
hotel key card, stored value card or any other card that is issued to
an authorized card user and that allows the user to obtain, purchase
or receive goods, services, money, or anything else of value from
a merchant;
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‘Reencoder’ means an electronic device that places encoded
information from the magnetic strip or stripe of a payment card
onto the magnetic strip or stripe of a different payment card; and

‘Scanning device’ means a scanner, reader or any other
electronic device that is used to access, read, scan, obtain,
memorize or store, temporarily or permanently, information
encoded on the magnetic strip or stripe of a payment card.

(b) Any person who uses a scanning device to access, read,
obtain, memorize or store, temporarily or permanently,
information encoded on the magnetic strip or stripe of a payment
card without the permission of the authorized user of the payment
card and with the intent to defraud the authorized user, the issuer
of the authorized user’s payment card or a merchant is guilty of a
misdemeanor and, upon conviction thereof, shall be fined not more
than $2,500 or confined in 1 jail for not more than one year, or both
fined and confined.

(c) Any person who uses a reencoder to place information
encoded on the magnetic strip or stripe of a payment card onto the
magnetic strip or stripe of a different card without the permission
of the authorized user of the card from which the information is
being reencoded and with the intent to defraud the authorized user,
the issuer of the authorized user’s payment card or a merchant is
guilty of a misdemeanor and, upon conviction thereof, shall be
fined not more than $2.500 or confined in jail not more than one
year, or both fined and confined.

(d) Notwithstanding the provisions of subsections (b) and (¢)
of this section, any person who is convicted of the provisions of
subsection (b) or (c¢) of this section who has previously been
convicted of a violation of either subsection is guilty of a felony
and, upon conviction, shall be imprisoned in a state correctional
facility for not less than one nor more than three years or fined not
more than $5.000, or both fined and imprisoned.
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§61-3-37. False-statement-as—tefinancial condition—of-person;
firm-or-corporation;—penalty: Possession of bogus receipts

or universal product codes with intent to defraud;

penalties.

ﬂpﬂseﬁmeﬁ{—m—th%ésefeﬁeﬂ—eﬁﬂ*%eeﬂft—Anv person who Wlth

intent to defraud, possesses two or more fraudulently obtained or
counterfeit sales receipts or fraudulently obtained or counterfeit
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universal product codes, or possesses a device the purpose of which
is to manufacture counterfeit retail sales receipts or counterfeit
universal product code labels, is guilty of a Class 6 felony.

§61-3-38. Publication—eoffalse—advertisements;—penalty:
Misrepresentation of past or present military status or
military awards to obtain anvthing of value; penalties.

(a) Any person who misrepresents himself or herself to:

(1) Be a member or veteran of the armed forces of the United
States; or

(2) Be a recipient of any military commendation, decoration,
or medal awarded to members of the armed forces of the United
States or the several states who does so with the intent to obtain
money, property, or a thing of value is guilty of the offense of
misrepresentation of military status.
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(b)(1) Any person violating the provisions of this section of this
code where the value of the money, property, or thing of value is
$2.500 or more is guilty of a Class 6 felony.

(2) Any person violating the provisions of this section where
the value of the money, property, or thing of value is less than
$2.500. is guilty of a Class 1 misdemeanor.

§61-3-39. Obtaining property in return for worthless check;
penalty.

[Repealed.]

§61-3-39a. Making, issuing, etc., worthless checks on a
preexisting debt; penalty.

[Repealed.]

§61-3-39b. Payment as defense.
[Repealed.]

§61-3-39c. Reason for dishonor; duty of drawee.
[Repealed.]

§61-3-39d. Prima facie evidence of knowledge; identity;
penalty for providing false information.

[Repealed.]

§61-3-39¢. Notice of dishonor by payee; service charge.
[Repealed.]

§61-3-39f. Manner of filing complaint for warrant; form.
[Repealed.]

§61-3-39g. Complaint; notice of complaint; issuance of
warrant; payment procedures; costs.

[Repealed.]
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§61-3-39h. Payment of costs in worthless check cases;
disposition of certain costs.

[Repealed.]
§61-3-39i. Preparation of list of worthless check warrants.
[Repealed.]

§61-3-39j. Use of worthless check list upon receipt of complaint
for warrant.

[Repealed.]

§61-3-39k. Duties of prosecuting attorney upon receipt of
notice of multiple worthless check warrants; magistrate
court clerk to advise complainant.

[Repealed.]

§61-3-39m. Creation and operation of a program for worthless
check offenders; acceptance of person in program.

[Repealed.]

§61-3-39n. Notice to persons accepted to the worthless check
restitution program.

[Repealed.]

§61-3-390. Agreement to suspend prosecution of a person
accepted into the restitution program.

[Repealed.]

§61-3-39p. Fees for participation in the worthless check
restitution program.

[Repealed.]

61-3-39q. Statements by individuals referred to or
q y
participating in the worthless check restitution program.

[Repealed.]
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§61-3-40. Fraudulently obtaining food or lodging; penalty.
[Repealed.]

§61-3-41. Employees conservators of the peace; special
railroad policemen; penalties.

[Repealed.]

§61-3-42. Intoxication of person in charge of locomotive engine
or car; penalties.

[Repealed.]

§61-3-43. Jumping on or off car or train in motion; driving
vehicle upon track or bridge except at crossings; penalty.

[Repealed.]

§61-3-44. Procuring gas, water or electricity, by device, with
intent to defraud; penalty.

[Repealed.]

§61-3-45. Tampering with pipes, tubes, wires or electrical
conductors; penalty.

[Repealed.]

§61-3-45a. Unlawful opening of pipes, pipelines, tanks, etc.;
penalties.

[Repealed.]

§61-3-46. Use of slugs, false coins, etc., in coin-box telephone;
penalty.

[Repealed.]
§61-3-47. Dams or obstructions in watercourses; penalty.

[Repealed.]
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§61-3-48. Offenses involving damage to shrubbery, flowers,
trees and timber; limitation of section; penalties.

[Repealed.]

§61-3-48a. Cutting, damaging or carrying away without
written permission, timber, trees, growing plants or the
products thereof; treble damages provided.

[Repealed.]

§61-3-49. Purchase of scrap metal by scrap metal purchasing
businesses, salvage yards or recycling facilities; certificates,
records and reports of such purchases; criminal penalties.

[Repealed.]

§61-3-49a. Unlawful sale of used, secondhand, rebuilt,
repossessed, etc., watches and clocks; penalty; revocation
of license to sell.

[Repealed.]
§61-3-49b. Disruption of communications and utilities services.
[Repealed.]

§61-3-50. Unauthorized transferral of recorded sounds; sale
and possession; penalties; civil action; definition.

[Repealed.]

§61-3-51. Precious metals and gem dealers; records; prohibited
acts.

[Repealed.]

§61-3-52. Wrongful injuries to timber; criminal penalties.
[Repealed.]

§61-3-53. Unauthorized use of dumpsters.
[Repealed.]
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§61-3-54. Taking identity of another person; penalty.
[Repealed.]

§61-3-55. Failure to pay for gasoline.
[Repealed.]

§61-3-56. Scanning device or reencoder fraud; felony;
definitions; and penalties.

[Repealed.]

§61-3-57. Possession of bogus receipts or universal product
codes with intent to defraud; penalties.

[Repealed.]
§61-3-58. Unlawful operation of a recording device.
[Repealed.]

§61-3-59. Misrepresentation of past or present military status
or military awards to obtain anything of value; penalties.

[Repealed.]
ARTICLE 3A. SHOPLIFTING
§61-3A-3. Penalties.
A person convicted of shoplifting shall be punished as follows:

(a) First offense conviction. — Upon a first shoplifting
conviction:

(1) When the value of the merchandise is less than or equal to
$2.500, the person is guilty of a misdemeaner petty offense and,
shall be fined not more than $250.

(2) When the value of the merchandise exceeds $2,500, the
person is guilty of a Class 3 misdemeanor and;-shall-befined-not
less—than-$100-nor—moere-than-$500,-and-suchfineshall not-be
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led. | hall | ined iniail |
(b) Second offense conviction. — Upon a second shoplifting
conviction:

(1) When the value of the merchandise is less than or equal to
$2.500, the person is guilty of a Class 2 misdemeanor ané;-shal-be

(2) When the value of the merchandise exceeds $2,500, the
person is guilty of a Class 1 misdemeanor and;—shal-befined-not

| han-$500 and_shatid Cired iniail & | | .
months-nor mere-than-one-year.

(c) Third offense conviction. — Upon a third or subsequent
shoplifting conviction, regardless—ef if the value of the
merchandise—thepersonproab-ofa-tetormeand—shab-betined not
is less than $2,500, the person is guilty of a Class 1 misdemeanor;
if the value of the merchandise is greater than $2.500, they are
guilty of a Class 6 Felony nor—mere—than—$500.—and-shall-be
- il T onal facilite &
lessthan-one-yearnormore-than10-years—Atleast-one-year-shall

e | . . ] b bation:
Provided, That an order for home detention by the court pursuant
to the-provistons-of §62-11B-1 ef seq. of this code may be used as
an alternative sentence to the any incarceration required by this
subsection.

(d) Mandatory penalty. — In addition to the fines and
imprisonment imposed by this section, in all cases of conviction
for the offense of shoplifting, the court shall order the defendant to
pay a penalty to the mercantile establishment involved in the
amount of $50, or double the value of the merchandise involved,
whichever is higher. The mercantile establishment shall be entitled
to collect such mandatory penalty as in the case of a civil judgment.
This penalty shall be in addition to the mercantile establishment’s
rights to recover the stolen merchandise.
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(e) In determining the number of prior shoplifting convictions
for purposes of imposing punishment under this section, the court
shall disregard all such convictions occurring more than seven
years prior to the shoplifting offense in question.

§61-3A-4a. Criminal offenses involving theft detection
shielding devices; detention.

[Repealed.]

§61-3A-7. Organized retail theft; offenses; penalties;
cumulation; venue; forfeiture.

(a) (1) Any person who enters into a common scheme or plan
with two or more other persons to violate the provisions of section
one of this article involving merchandise of a cumulative value of
$2,06500 or more with the intent to sell, trade or otherwise distribute
the merchandise-shal-be is guilty of a Class 5 felony;—and-—upen

) (2) Notwithstanding the provisions of subsection (a)
subdivision (1) of this subsection any person who enters into a
common scheme or plan with two or more other persons to violate
the provisions of section one of this article involving merchandise
of a cumulative value of $10,000 or more with the intent to sell,
trade or otherwise distribute the merchandise shall-be is guilty of a

Class 4 felony—aﬂd—apeﬂ—eeﬂwe&eﬂ—sha%b%ﬂﬁpﬁseﬂed—m—a—sta%e

te) (b) (1) Any person who purchases, trades or barters for, or
otherwise obtains with any form of consideration, merchandise
with a cumulative value of $2,500 or more from persons he knows
or has reason to believe was obtained by three or more persons
engaged in a common scheme or plan to violate the provisions of
section one of this article shall-be is guilty of a Class 5 felony.
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ﬂpﬂseﬁed—aﬁd—ﬁﬂed— purchases trades or barters for or otherwme

obtains with any form of consideration, merchandise with a
cumulative value of $10.000 or more from persons he knows or has
reason to believe was obtained by three or more persons engaged
in a common scheme or plan to violate the provisions of section
one of this article is guilty of a Class 4 felony.

€ (c) In determining the value of merchandise in a prosecution
under this section, it is permissible to cumulate the value of
merchandise obtained as part of a common scheme or plan.

fg) (d) Violations of subsections (a), and (b) and+e} of this
section occurring in one or more counties of this state may be
prosecuted in any county wherein any part of the offense was
committed and the provisions of subsection (5 (c) of this section
are applicable to offenses so occurring.

@ (e)(1) Any interest a person has acquired or maintained in
any cash, asset, or other property of value in any form, derived in
part or total from any proceeds obtained from participating in a
violation of this section, may be seized, and forfeited consistent
with the procedures in the West Virginia Contraband Forfeiture
Act, as provided in §60A-7-1 et seq. of this code.

(2) Notwithstanding subdivision (1) of this subsection, at
sentencing for a violation of this section, the court may direct
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disgorgement to the victim or victims of any cash, asset, or other
property of value in any form, derived in part or total from any
proceeds obtained from such violation.

ARTICLE 3B. TRESPASS.
§61-3B-2. Trespass in structure or conveyance.

(a) Any person who knowingly enters in, upon, or under a
structure or conveyance without being authorized, licensed, or
invited, or having been authorized, licensed, or invited is requested
to depart by the owner, tenant, or the agent of the owner or tenant,
and refuses to do so, is guilty of a misdemeaner petty offense and,
upon conviction thereof, shall be fined not more than $100.

(b) Notwithstanding the provisions of subsection (a) of this
section, any person who, without permission, knowingly and
willfully enters a structure which has a clear posting that the
structure has been condemned by any municipal or county
government as unfit for human habitation or use, is guilty of a Class

2 misdemeanor and—upen—conviction—thereof—shall-be—fined-not

more than ST00. or confined in jail not more than six months, or
beth-fined-and-confined: Provided, That for any first violation of
this subsection offense of trespass on condemned property, a court
may substitute community service or pretrial diversion in lieu of a
fine or confinement for trespassing on condemned property.

(c) If the offender is armed with a firearm or other dangerous
weapon while in the structure or conveyance, with the intent to do
bodily injury to a human being in the structure or conveyance at
the time the offender knowingly trespasses, the offender,
notwithstanding the provisions of §61-7-1 of this code, is guilty of

a Class 6 felony mfsdemeaner—aﬁd—upei%e&eﬂ—thereef—shaﬂ

§61-3B-3. Trespass on property other than structure or
conveyance. Removal, injury to or destruction of property,
monuments designating land boundaries and of certain no
trespassing signs; penalties.

(a) It is an unlawful trespass for any person to knowingly, and
without being authorized, licensed, or invited, to enter or remain
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on any property, other than a structure or conveyance, as to which
notice against entering or remaining is either given by actual
communication to such person or by posting, fencing or
cultivation.

) (1) First offense conviction. — Upon a first trespassing
conviction pursuant to subsection (a) of this section, the person is
guilty of a misdemeaner-and shall-be-fined notless-than-$100-ner
more—than—$500 petty offense and shall be fined not more than
$300.

) (2) Second offense conviction. — Upon a second
trespassing conviction pursuant to subsection (a) of this section, the
person is guilty of a Class 3 misdemeanor. and-shall-befined-not
less-than-$500-ner-more-than-$1,000-

¢ (3) Third offense conviction. — Upon a third and
subsequent trespassing conviction pursuant to subsection (a) of this
section, the person is guilty of a Class 2 misdemeanor and-shall-be
fined-notlessthan $1-000-ner merethan-$1.500-

(b) If any person unlawfully, but not feloniously, takes and
carries away, or destroys, injures or defaces any property, real or
personal, of another, he or she is guilty of a Class 1 misdemeanor.

(c) Any person who unlawfully, willfully and intentionally
destroys, injures or defaces the real or personal property of one or
more other persons or entities during the same act, series of acts or
course of conduct causing a loss in the value of the property in an
amount of $2.500 or more, is guilty of the felony offense of
destruction of property; a Class 6 Felony.

(d) If any person breaks down, destroys, injures, defaces or
removes any monument erected for the purpose of designating the
boundaries of a municipality, tract, or lot of land, or any tree
marked for that purpose, or any sign or notice upon private property
designating no trespassing upon the property, except signs or
notices posted in accordance with the provisions and purposes of
sections seven, eight and ten, article two, chapter twenty of this
code, he or she is guilty of a Class 2 misdemeanor. The provisions
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of this subsection do not apply to the owner, or his or her agent, of
the lands on which such signs or notices are posted.

(e) If the offender defies an order to leave, personally
communicated to him or her by the owner, tenant or agent of such
owner or tenant, or if the offender opens any door, fence or gate,
and thereby exposes animals, crops or other property to waste,
destruction or freedom, or causes any damage to property by such
trespassing on property other than a structure or conveyance, he or

she is gullty of a Class 1 mlsdemeanor aﬁd—upe&eeﬁweﬁeﬁ—shaﬂ

(f) If the offender is armed with a firearm or other dangerous
weapon with the unlawful and felonious intent to do bodily injury
to a human being during his or her commission of the offense of
trespass on property other than a structure or conveyance, such
offender, notwithstanding §61-7-1. of this code, he or she is guilty

of a Class 6 felony misdemeanor-and,—upen—eonvietion;—shall-be
cottited-maornotmercthansibemeonths—fined-notmerethan
$100-orboth-confined-andfined-

(g) Notwithstanding and in addition to any other penalties
provided by law, any person who performs or causes damage to
property i-the-course-of during a willful trespass shall be liable to
the property owner in the amount of twice the amount of such
damage. However, this article subsection shall not apply in a labor
dispute.

§61-3B-4. Trespass on student residence premises or student
facility premises of an institution of higher education.

(a) For the purposes of this section:

(1) ‘Residence hall’ means housing or a unit of housing
provided primarily for students as a temporary or permanent
dwelling place or abode and owned, operated, or controlled by an
institution of higher education.

(2) ‘Student facility’ means a facility owned, operated, or
controlled by an institution of higher education at which alcoholic
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liquor or nonintoxicating beer is purchased, sold, or served to
students enrolled at such institution, but does not include facilities
at which athletic events are regularly scheduled and an admission
fee is generally charged.

(3) ‘Institution of higher education’ means any state university,
state college or state community college under the control,
supervision, and management of the West Virginia board of
trustees or West Virginia board of directors, or any other
university, college, or institution of higher education in the state
subject to rules for accreditation under the provisions of section
seven, article four, chapter eighteen-b of this code.

(4) ‘Person authorized to have access to a residence hall or
student facility’ means:

(A) A student who resides or dwells in the residence hall; or

(B) An invited guest of a student who resides or dwells in the
residence hall; or

(C) A parent, guardian or person who has legal custody of a
student who resides or dwells in the residence hall; or

(D) An employee of the institution of higher education who is
required by such employment by such institution to be in the
residence hall or student facility and who is acting within the scope
of his or her employment; or

(E) A delivery person, repair person or other such person who
is not an employee of the institution of higher education but who
nonetheless has a legitimate commercial reason to be in the
residence hall or student facility and who is acting pursuant to such
legitimate commercial reason.

(b) If a person authorized to have access to a residence hall or
a student facility enters such residence hall or student facility and
by such presence or acts interferes with the peaceful or orderly
operation of such residence hall or student facility, such person
may be asked to leave such residence hall or student facility. If a
person not authorized to have access to a residence hall or student
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facility enters such a residence hall or student facility, that person
may be asked to leave such residence hall or student facility
notwithstanding the fact that he or she has not interfered with the
peaceful or orderly operation of such residence hall or student
facility or otherwise committed a breach of the peace or violated
any statute or ordinance. Such request to leave may be made by the
president or other administrative head of the institution of higher
education, an employee designated by the president to maintain
order in the residence hall or student facility, a campus police
officer appointed pursuant to the provisions of section five, article
four, chapter eighteen-b of this code, or a municipal police officer,
a sheriff or deputy sheriff, or a member of the West Virginia state
police.

(c) It shall-be is unlawful for a person to remain in a residence
hall or student facility after being asked to leave as provided for in
subsection (b) of this section.

(d) Any person who violates the provisions of subsection (c) of
this section shal-be is guilty of a-misdemeaner petty offense and,
upon conviction thereof, shall be fined $15. For any second or
subsequent conviction for a violation occurring within one year
after a previous violation for similar conduct, such person shall be
fined an amount not to exceed $100.

(e) This section shall not be construed to be in derogation of
the common law, nor shall the provisions of this section contravene
or infringe upon existing statutes related to the same subject.

§61-3B-5. Trespass on state government property; aiding and
abetting; penalties.

(a) Notwithstanding any provision of this code to the contrary,
any person who knowingly and willfully violates an administrative
order of a court, a rule or emergency rule promulgated by the
secretary of administration, a joint rule of the Senate and House of
Delegates or a rule of the Senate or House of Delegates relating to
access to government buildings or facilities or portions thereof
under their control or who knowingly and willfully aids or abets
another to violate such an order, rule or joint rule is guilty of a Class
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3 misdemeanor—id—tpon—cometion—hat-becontinedtornot
moro-than-thisb-divs-orHned-tessthan- 53000 both.

(b) Any person who violates the provisions of subsection (a) of
this section with the intent to commit a crime which constitutes a
misdemeanor is guilty of a Class 1 misdemeanor and;—apen

(c) Any person who violates the provisions of subsection (a) of
this section with the intent to commit a crime which constitutes a

felony is guilty of a Class 6 felony andupen-—cenvietionshall-be

more-than-five-years-or-fined-not-more-than-$5;000,-er both.
§61-3B-6. Mine trespass; penalties.

(a) A person who willfully enters an underground coal mine,
whether active workings inactive workings, or abandoned
workings, without permission, is guilty of a Class 6 felony and,
upon conviction thereof, shall be imprisoned in—a—eorrectional
faeility notless—than—one—year—and nor—meore—than—10—years
accordingly and shall be fined not less than $5,000 nor more than
$10,000: Provided, That for any conviction pursuant to this
subsection, any inactive or abandoned underground workings must
be either: (1) Sealed; or (2) clearly identified by signage at some
conspicuous place near the entrance of the mine that includes a
notice that the unauthorized entry into the mine is a felony criminal
offense.

(b) A person who willfully enters a surface coal mine, whether
active workings, inactive workings, or abandoned workings,
without permission, and with the intent to commit a felony or any
larceny, is guilty of a Class 3 misdemeanor and, upon conviction
thereof, shall be confined njailnotless—than-one-week-andneot
rore-than-ene-meonth accordingly and shall be fined not less than
$1,000 nor more than $5,000. For a second conviction, pursuant to
this subsection, the person shall-be is guilty of a Class 6 felony and
shall be confined

Ha-correctonalfactity not-lessthan-oneyear
and-notmere-thanfive-years accordingly and shall be fined not less
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than $5,000 nor more than $10,000. For a third or subsequent
conviction, pursuant to this subsection, the person shall-be is guilty

of a Class 4 felony and shall be confined in-a-cerrectional-faetity

notlessthanfive years-and notmeore-than10-years accordingly and
shall be fined not less than $10,000, nor more than $25,000.

(c) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts for any such person, there occurs an
injury that causes substantial physical pain, illness, or any
impairment of physical condition to any person other than himself
or herself, then that person is guilty of a Class 2 misdemeanor and,
upon conviction thereof, shall be confined in jail for not less than
one week and not more than ene-year six months and shall be fined
not less than $1,000 nor more than $5,000: Provided, That such jail
term shall include actual confinement of not less than seven days.

(d) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts for any such person, there occurs an
injury that creates a substantial risk of death, causes serious or
prolonged disfigurement, prolonged impairment of health, or
prolonged loss or impairment of the function of any bodily organ
to any person other than himself or herself, then that person is
guilty of a Class 6 felony and, upon conviction thereof, shall be

imprisoned accordingly

in a correctional facility for not less than
two-ner-mere-than10-years and shall be fined not less than $5,000
nor more than $10,000.

(e) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts of such person, the death of any other
person occurs, then that person is guilty of a Class 4 felony and,
upon conviction thereof, shall be imprisoned accordingly #—a

el facilitv & loss thap il han 15
and shall be fined not less than $10,000 nor more than $25,000.

(f) Notwithstanding and in addition to any other penalties
provided by law, any person who performs or causes damage to
property during a willful trespass in violation of this section is
liable to the property owner in the amount of twice the amount of
such damage.
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(g) The terms ‘mine’, ‘active workings’, ‘inactive workings’,
and ‘abandoned workings’ have the same meaning ascribed to such
terms as set forth in §22A-1-2 of this code.

(h) Nothing in this section shall may be construed to prevent
lawful assembly and petition for the lawful redress of grievances,
during any dispute, including, but not limited to, activities
protected by the West Virginia Constitution or the United States
Constitution or any statute of this state or the United States.

§61-3B-7. Agricultural trespass. Animal or crop facilities
trespass; penalties; injunctive relief.;

(a) As used in this section:

(1) ‘Animal’ means poultry, livestock, domestic animals, and
captive cervids owned and possessed by persons licensed pursuant
to §19-2H-1 et seq. of this code. The term does not include an
animal used for illegal gaming.

(2) ‘Animal or crop facility’ means a facility that is used in the
production, management, sale, or processing of animals or crops.
The term includes, but is not limited to:

(A) A building, greenhouse, structure, laboratory, pasture,
field, paddock, pond, impoundment, or premises where animals or
crops are located;

(B) A managed bee colony;
(C) A livestock market;

(D) A facility used for the preparation of, or processing of,
animals, crops, or value-added foods for sale; and

(E) A facility used to carry out any agritourism activity, as that
term is defined and used in §19-36-1 ef seq. of this code.

(3) ‘Crop’ means a shrub, vine, tree, seedling, shoot, slip, or
other plant capable of producing food, fiber, medicine, nursery
stock, floral products, or aesthetic beauty.
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(b) Any person who willfully trespasses on the property of
another which constitutes an animal or crop facility with the intent
to commit larceny, destroy property, or disrupt the operation of the
facility is guilty of willful trespass upon an animal or crop facility.

(c) Any person who conspires with one or more persons to
violate subsection (b) of this section and commits an overt act in
furtherance thereof is guilty of conspiracy to willfully trespass
upon an animal or crop facility.

(d) Any person who violates subsection (b) of this section is
guilty of a Class 3 misdemeanor and, upon conviction thereof, shall
be fined not less than $500 nor more than $1,000 or confined in jail

accordingly netmere-than-30-days; or both fined and confined.

(e) Notwithstanding the provisions of subsection (d) of this
section, any person convicted of a second or subsequent violation
of subsection (b) or a violation of subsection (c) of this section is
guilty of a Class 6 felony and, upon conviction thereof, shall be
fined not less than $5,000 nor more than $10,000, or imprisoned i#

a state correctional factlity for not fess than one nor more than five
years accordingly, or both fined and imprisoned.

(f) Notwithstanding and in addition to any other penalties
provided by law, any person who performs, or causes damage to
property in the course of, a willful trespass in violation of this
section is liable to the owner or operator of the animal or crop
facility in the amount of twice any damage caused.

(g) The owner or operator of an animal or crop facility may
bring an action for injunctive relief against a person who engages
in, or threatens to engage in, conduct that constitutes a violation of
this section:

(1) The action may be brought in the circuit court of any county
in which any part of the conduct or threatened conduct occurs or is
threatened to occur.

(2) The circuit court may grant any appropriate injunctive relief
to prevent or abate the conduct or threatened conduct, including a
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temporary restraining order, preliminary injunction, or permanent
injunction.

(3) The circuit court may issue injunctive relief without the
owner or operator of an animal or crop facility giving security for
its issuance.

§61-3B-8. Offenses involving damage to shrubbery, flowers,
trees and timber; limitation of section; penalties. Cutting,
damaging or carrying away without written permission,
timber, trees, growing plants or the products thereof;
treble damages provided.

(a) It is unlawful to break, cut, take, or carry away, or in any
manner to damage any of the shrubbery or flowers, including
everything under the title of flora, whether wild or cultivated,
growing within one hundred yards on either side of any public road
in this state, without the permission in writing of the owner or
tenant of the land upon which the shrubbery or flowers, including
everything under the title of flora, are growing.

(b) It is unlawful for any person willfully or knowingly to have
in his or her possession, or to haul along any public road in this
state, any trees, shrubbery, or flowers, including everything under
the title of flora, which are protected by this section, unless the
person so having in his or her possession or hauling the trees,
shrubbery or flowers, and any other plant, has permission in writing
so to do from the owner or tenant of the land from which they have
been taken.

(c) At the request of a law-enforcement officer, a person
engaged in any act which would constitute an offense under the
provisions of subsection (a) or (b) of this section if such act were
done without the required permission specified therein, shall
display the written permission to such officer.

(d) Notwithstanding the provisions of this section:

(1) An employee of the department of highways or of a county
or municipality performing roadside maintenance shall obtain the
permission of an owner before engaging in any act specified in
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subsection (a) or (b) of this section but is not required to obtain the
permission in writing or to display the written permission as
provided in subsection (¢) of this section; and

(B) When any of the acts specified in subsection (a) or (b) of
this section are permitted pursuant to an existing contract with the
owner or a predecessor in title to the subject real estate, or by virtue
of a judgment or decree of a court of competent jurisdiction, or by
other operation of civil law, then a public utility as defined in §24-
1-2 of this code, or any other person or entity holding such existing
rights, may not be required to obtain any further permission of the
present owner to exercise such existing rights: Provided, That the
holder of such existing rights shall notify the owner of the land of
the holder’s intent to perform proposed work upon such lands, by
first class United States mail, postage prepaid, addressed to the
person and address of record upon the current land books in the
assessor’s office in the county in which the land is situate:
Provided, however, That if the proposed work includes several
tracts within a larger area, then notice shall be sufficient if provided
by publication in a newspaper of general circulation within the
county, describing the boundaries and type of work proposed
within such area of work. Where prior notice is not practical by
reason of a sudden emergency which endangers persons or
property of either the owner of the real property, the holder of these
rights, the general public or public service, then the owner of the
real property shall be notified that the emergency work has been
performed, such notice to be by first class United States mail, as
above provided for prior notice to the current owner as indicated in
the land book records. Where the emergency work was performed
on several tracts within a larger area, then the notice shall be
sufficient if made by publication in a newspaper of general
circulation within the county.

(f) Any person who violates the provisions of subsection (a) or
(b) of this section is guilty of a petty offense, and, upon conviction
thereof, for the first offense shall be fined not more than $50, and,
for subsequent offenses, is guilty of a Class 3 misdemeanor for
each offense.
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(2) Magistrates have concurrent jurisdiction with circuit courts
for offenses under this subsection.

(h) Any person who enters upon the land or premises of another
without written permission from the owner of the land or premises
in order to cut, damage, or carry away, or cause to be cut, damaged
or carried away, any timber, trees, logs, posts, fruit, nuts, growing
plant, or product of any growing plant, in violation of the
provisions of this section or those of §61-3B-9 of this Code shall
be liable to the owner in the amount of three times the value of the
timber, trees, growing plants, or products thereof, which shall be in
addition to and notwithstanding any other penalties by law

provided.

§61-3B-9. Sanctions for certain illegal taking and wrongful
injuries to timber: penalties.

(a) It is unlawful for any person to enter upon the lands or
premises of another without written permission of the owner of the
lands or premises, in order to break, cut, take or carry away or in
any manner to damage or cause to be broken, cut, taken or carried
away or in any manner damaged, any trees or timber on the land,
any person who knowingly and intentionally cuts down, injures,
removes, or destroys, without the permission of the owner or his or
her agent, timber of a value of $2.500 or less, is guilty of a Class 3
misdemeanor.

(b) Any person who knowingly and intentionally cuts down,
injures, removes, or destroys, without the permission of the owner
or his or her agent, timber of a value of $2.500 or more, or who is
convicted of a second or subsequent violation within 10 years of a
violation of subdivision (a) of this section, shall be guilty of a Class

6 felony.

(c) The necessary trimming and removal of timber shall not be
considered a willful and intentional cutting down, injuring,
removing, or destroying of timber if performed
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(1) to permit the construction, repair, maintenance, cleanup,
and operations of pipelines and utility lines and appurtenances of
public utilities and public service corporations,

(2) to aid registered land surveyors and professional engineers
in the performance of their professional services,

(3) for boundary line maintenance,

(4) for the construction, maintenance, and repair of streets,
roads, and highways, or for the control and regulation of traffic
thereon by the state, its municipalities, and its political subdivisions

(5) for the lawful operations of registered land surveyors and
professional engineers; and,

(6) for the lawful operation of pipeline companies, or by the
lawful operators and product purchasers of natural resources other
than timber.

(d) No fine or imprisonment imposed pursuant to this
subsection shall be construed to limit any cause of action by a
landowner for recovery of damages otherwise allowed by law. If a
person charged or convicted under the provisions of this section
enters into an agreement with a landowner to make financial
restitution for the landowner’s timber damages, any applicable
statute of limitations effecting the landowner’s cause of action shall
be tolled from the date the agreement was entered into until a
breach of the agreement occurs.

(e) If a criminal action is brought under the provisions of this
section, the county prosecutor shall publish a Class 2 legal
advertisement in compliance with the provisions of §59-3-1 et seq.
of this code in the county where the property involved is located
which provides a description of the property and a general
summary of the timber damages. If a landowner suffering timber
damages is not aware of those damages prior to the publication of
the Class 2 legal advertisement, any applicable statute of
limitations effecting the landowner’s cause of action for the
recovery of damages shall be tolled from the time the damages
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were incurred, and may not commence until the date the final Class
2 legal advertisement is published.

§61-3B-10. Critical Infrastructure Protection Act; prohibiting
certain acts, including trespass and conspiracy to trespass
against property designated a critical infrastructure
facility; criminal penalties; civil action; disruption of
services; criminal penalties.

(a) This section may be referred to as the ‘West Virginia
Critical Infrastructure Protection Act’.

(b) For purposes of this section:

‘Critical Infrastructure’ means systems and assets, whether
physical or virtual, so vital to the United States of America or the
State of West Virginia that the incapacity or destruction of such
systems and assets would have a debilitating impact on security,
national economic security, state economic security, national
public health or safety, state public health or safety, or any
combination of those matters, whether such systems or assets are
1n operation or are under any state of construction.

‘Critical infrastructure facility’ means one of the following, if
completely enclosed by a fence or other physical barrier that is
obviously designed to exclude intruders, or if clearly marked with
a sign or signs that are posted on the property that are reasonably
likely to come to the attention of intruders and indicate that entry
is forbidden without site authorization:

(1) A petroleum or alumina refinery,

(2) An_electrical power generating facility, substation,
switching station, electrical control center or electric power
transmission and distribution towers and lines and associated
equipment infrastructure

(3) A chemical, polymer or rubber manufacturing facility,

(4) A water intake structure, water treatment facility,
wastewater treatment plant or pump station,
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(5) A natural gas compressor station,

(6) A liquid natural gas terminal or storage facility,

(7) Wireline and wireless telecommunications infrastructure,
including but not limited to public safety communications towers
and equipment, telephone lines, communications towers and tower
equipment, radio towers and tower equipment,

(8) A port, railroad switching vard, trucking terminal, or other
freight transportation facility, including any railroad track, railroad
bridge, railroad shop, railroad station, railroad tunnel, railroad
viaduct, railroad trestle, railroad depot, warehouse, terminal,
railroad signal system or train control system, or any centralized
dispatching or safety system for the same,

(9) A gas processing plant, including a plant used in the
processing. treatment or fractionation of natural gas or natural gas

liquids,

(10) A transmission facility used by a federally licensed radio
or television station,

(11) A steelmaking facility that uses an electric arc furnace to
make steel

(12) A facility identified and regulated by the United States
Department of Homeland Security Chemical Facility Anti-
Terrorism Standards (CFATS) program,

(13) A dam that is regulated by the state or federal government,

(14) A natural gas distribution utility facility including, but not
limited to, pipeline interconnections, a city gate or town border
station, metering station, below- or above-ground pipeline or
piping and truck loading or offloading facility, a natural gas storage
facility, a natural gas transmission facility, or a natural gas utility
distribution facility,

(15) A crude oil or refined products storage and distribution
facility including, but not limited to, valve sites, pipeline
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interconnections, pump station, metering station, below- or above-
eround pipeline or piping and truck loading or offloading facility,

(16) Military facilities, including national guard facilities and
equipment storage areas where non-military personnel are

prohibited,

(17) Department of Highways facilities and locations near or
on roads or highways where the public is prohibited,

(18) Health care facilities,

(19) A timber facility or timber processing facility, or

(20) Any above-ground portion of an oil, gas, hazardous liquid
or chemical pipeline, tank, or other storage facility that is enclosed
by a fence, other physical barrier or is clearly marked with signs
prohibiting trespassing, that are obviously designed to exclude
intruders.

(c)(1) Any person who willfully and knowingly trespasses or
enters property containing a critical infrastructure facility without
permission by the owner of the property or lawful occupant thereof
is guilty of a Class 2 misdemeanor, and, upon conviction thereof,
shall be fined of not less than $250 nor more than $1,000, or
confined in jail, or both fined and confined.

(2) If the intent of the trespasser is to willfully damage, destroy,
vandalize, deface, tamper with equipment, or impede or inhibit
operations of the critical infrastructure facility, the person is guilty
of a Class 6 felony and, upon conviction thereof, shall be fined not
less than $500 nor more than $3,000, or imprisoned in a state
correctional facility accordingly, or both fined and imprisoned.

(3) Any person who willfully damages, destroys, vandalizes,
defaces or tampers with equipment in a critical infrastructure
facility is guilty of a Class 5 felony and, upon conviction thereof,
shall be fined not less than $1,000 nor more than $5.000, or
imprisoned in a state correctional facility accordingly, or both fined
and imprisoned.
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(4) If a person willfully damages. destroys, vandalizes, defaces
or tampers with equipment in a critical infrastructure facility:; and
such action,

(A) thereby creates a substantial risk of serious bodily injury to
another, or results in the interruption of service to the public; or

(B) thereby hinders, impairs or disrupts, directly or indirectly,
the normal operation of any equipment, device, system or service
put in place, in whole or in part, to protect, promote or facilitate the
health or safety of any person; or

(C) thereby causes serious bodily injury to another; then

that person is guilty of a Class 4 felony.

(5) Any person or organization who conspires with any person
or organization to commit the offense of trespass against a critical
infrastructure facility in violation of subdivision (1) of subsection
(c) of this section is guilty of a Class 2 misdemeanor and, upon
conviction thereof, shall be fined accordingly. Any person or
organization who conspires with any person or organization to
willfully damage, destroy, vandalize, deface, or tamper with
equipment in a critical infrastructure facility is guilty of a Class 6
felony and. shall, upon conviction thereof, be fined accordingly.

(d) Any person who causes intentionally trespasses against a
critical infrastructure facility and by such act causes a disruption of
communication services or public utility services to ten or more
households or subscribers shall be guilty of a Class 2 misdemeanor.
For a second offense, the person is guilty of a Class 6 felony; and
for third and subsequent offenses, the person is guilty of a Class 5

felony.

(e)(1) Any person who is arrested for or convicted of an offense
under this section may be held civilly liable for any damages to
personal or real property while trespassing, in addition to the
penalties imposed by this section.

(2) Any person or entity that compensates, provides
consideration to, or remunerates a person for trespassing as
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described in subdivision (1) of subsection (c) of this section may
also be held liable for damages to personal or real property
committed by the person compensated or remunerated for

trespassing.

(f) The provisions of this section do not apply to:

(1) Any person or organization:

(1) Monitoring or attentive to compliance with public or worker
safety laws, or, wage and hour requirements:

(i1) Picketing at the workplace that is otherwise lawful and
arises out of a bona fide labor dispute including any controversy
concerning wages, salaries, hours, working conditions or benefits,
including health and welfare, sick leave, insurance, and pension or
retirement provisions, the managing or maintenance of collective
bargaining agreements, and the terms to be included in those

agreements; or

(i) Engaging in union organizing or recruitment activities
including attempting to reach workers verbally, in writing with

pamphlets and investigation of non-union working conditions, or
both.

(2) The right to free speech or assembly. including, but not
limited to, protesting and picketing.

(3) To a contractor who has a contractual relationship with a
critical infrastructure facility and the contractor’s employees are
acting within their scope of employment performing work at a
critical infrastructure facility.

ARTICLE 3C. WEST VIRGINIA COMPUTER CRIME AND
ABUSE ACT.

§61-3C-2. Legislativefindings: Definitions.

ot | related industrios ] ol ol
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As used in this article, unless the context clearly indicates

otherwise:

‘Access’ means to instruct, communicate with, store data in,
retrieve data from, intercept data from or otherwise make use of
any computer, computer network, computer program, computer
software, computer data or other computer resources.

‘Authorization’ means the express or implied consent given by
a _person to another to access or use said person’s computer,
computer network, computer program, computer software,
computer system, password, identifying code or personal
identification number.
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‘Computer’ means an _electronic, magnetic, optical,
electrochemical, or other high-speed data processing device
performing logical, arithmetic or storage functions and includes
any data storage facility or communication facility directly related
to _or operating in conjunction with such device. The term
‘computer’_includes any connected or directly related device,
equipment or facility which enables the computer to store, retrieve
or communicate computer programs, computer data or the results
of computer operations to or from a person, another computer or
another device, file servers, mainframe systems, desktop personal
computers, laptop personal computers, tablet personal computers,
cellular telephones, game consoles and any other electronic data
storage device or equipment, but such term does not include an
automated typewriter or typesetter, a portable hand-held calculator
or other similar device.

‘Computer contaminant’ means any set of computer
instructions that are designed to damage or destroy information
within a computer, computer system or computer network without
the consent or permission of the owner of the information. They
include, but are not limited to, a group of computer instructions
commonly called viruses or worms that are self-replicating or self-
propagating and are designed to contaminate other computer
programs or computer data, consume computer resources or
damage or destroy the normal operation of the computer.

‘Computer data’ means any representation of knowledge, facts,
concepts, instruction or other information computed, classified,
processed, transmitted, received, retrieved, originated, stored.,
manifested, measured, detected, recorded, reproduced, handled or
utilized by a computer, computer network, computer program or
computer software and may be in any medium, including, but not
limited to, computer printouts, microfilm, microfiche, magnetic
storage media, optical storage media, punch paper tape or punch
cards, or it may be stored internally in read-only memory or
random access memory of a computer or any other peripheral
device.

‘Computer network’ means a set of connected devices and
communication facilities, including more than one computer, with
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the capability to transmit computer data among them through such
communication facilities.

‘Computer operations’ means_arithmetic, logical, storage,
display, monitoring or retrieval functions or any combination
thereof and includes, but is not limited to, communication with,
storage of data in or to, or retrieval of data from any device and the
human manual manipulation of electronic magnetic impulses. A
‘computer operation’ for a particular computer shall also mean any
function for which that computer was designed.

‘Computer program’ means an ordered set of computer data
representing instructions or statements, in a form readable by a
computer, which controls, directs or otherwise influences the
functioning of a computer or computer network.

‘Computer software’ means a set of computer programs,
procedures and associated documentation concerned with
computer data or with the operation of a computer, computer
program or computer network.

‘Computer services’ means computer access time, computer
data processing or computer data storage and the computer data
processed or stored in connection therewith.

‘Computer supplies’ means punch cards, paper tape, magnetic
tape, magnetic disks or diskettes, optical disks or diskettes, disk or
diskette packs, paper, microfilm and any other tangible input,
output or storage medium used in connection with a computer,
computer network, computer data, computer software or computer

program.

‘Computer resources’ includes, but is not limited to,
information retrieval; computer data processing, transmission and
storage; and any other functions performed, in whole or in part, by
the use of a computer, computer network, computer software or
computer program.

‘Owner’ means any person who owns or leases or is a licensee
of a computer, computer network, computer data, computer
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program, computer software, computer resources or computer
supplies.

‘Person’ means any natural person, general partnership, limited
partnership, trust, association, corporation, joint venture or any
state, county or municipal government and any subdivision,
branch, department, or agency thereof.

‘Property’ includes:

(1) Real property:

(2) Computers and computer networks:

(3) Financial instruments, computer data, computer programs,
computer software and all other personal property regardless of
whether they are:

(D) Tangible or intangible;

(i) In a format readable by humans or by a computer;

(iii) In transit between computers or within a computer network
or between any devices which comprise a computer: or

(iv) Located on any paper or in any device on which it is stored
by a computer or by a human: and

(4) Computer services.

‘Value’ means having any potential to provide any direct or
indirect gain or advantage to any person.

‘Financial instrument’ includes, but is not limited to, any
check, draft, warrant, money order, note, certificate of deposit,
letter of credit, bill of exchange, credit or debit card, transaction
authorization mechanism, marketable security or any computerized
representation thereof.

‘Value of property or computer services’ shall be: (1) The
market value of the property or computer services at the time of a
violation of this article; or (2) if the property or computer services
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are unrecoverable, damaged or destroyed as a result of a violation
of section six or seven of this article, the cost of reproducing or

replacing the property or computer services at the time of the
violation.

§61-3C-3. Definitions: Computer fraud; access to Legislative or
state-owned computer; criminal penalties.
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(a) Any person who, knowingly and willfully, directly, or

indirectly, accesses or causes to be accessed any computer,
computer services or computer network for the purpose of (1)
executing any scheme or artifice to defraud or (2) obtaining money,
property or services by means of fraudulent pretenses,
representations or promises is guilty of a Class 5 felony.

(b)(1) Any person who, knowingly and willfully, directly, or
indirectly, accesses, attempts to access, or causes to be accessed
any data stored in a Legislative or state-owned computer without
authorization is guilty of a Class 6 felony.

(2) Notwithstanding the provisions of §61-3C-16. of this code
to the contrary, in any criminal prosecution under this subsection




2021] HOUSE OF DELEGATES 2067

against a state employee, public officer, or member of the
Legislature, it is not a defense (A) that the defendant had
reasonable grounds to believe that he or she had authorization to
access the data merely because of his or her employment or
membership, or (B) that the defendant could not have reasonably
known that he or she did not have authorization to access the data.
Provided, That the Joint Committee on Government and Finance
shall promulgate rules for the respective houses of the Legislature
regarding appropriate access of members and staff and others to the
legislative computer system.

§61-3C-4. Computer—{raud;—acecess—toLegislaturecomputer;
eriminal—penalties: Unauthorized access to computer

services.
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Any person who knowingly, willfully and without
authorization, directly or indirectly, accesses or causes to be
accessed a computer or computer network with the intent to obtain
computer services is guilty of a Class 1 misdemeanor, and, upon
conviction thereof, shall, further, be liable to the value of any
economic benefit derived from such unauthorized access.

§61-3C-5. Unauthorized—aceess—to—ecomputer—serviees.

Unauthorized possession of computer data or programs.

(a) Any person who knowingly, willfully and without

authorization possesses any computer data or computer program
belonging to another and having a value of $25.000 or more is
guilty of a Class 5 felony.

(b) Any person who knowingly, willfully and without
authorization possesses any computer data or computer program
belonging to another and having a value of less than $25,000 but
greater than $2.500 is guilty of a Class 6 felony.

(c) _Any person who knowingly, willfully and without
authorization possesses any computer data or computer program
belonging to another and having a value of $2.500 or less is guilty
of a Class 1 misdemeanor.
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§61-3C-6. UYnauthorized—possession—ef—computer—data—or
pregrams—Alteration, destruction, etc., of computer

equipment.

Any person who knowingly, willfully and without
authorization, directly or indirectly, tampers with, deletes, alters,
damages or destroys or attempts to tamper with, delete, alter,
damage or destroy any computer, computer network, computer
software, computer resources, computer program or computer data
or who knowingly introduces, directly or indirectly, a computer
contaminant into any computer, computer program or computer
network which results in a loss of value of property or computer
services, is guilty of larceny of the value of the property or services
so lost.

§61-3C-7. Alterations;-destruetion-etesof computerequipment:

Disruption of computer services.
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(a) Any person who knowingly, willfully and without

authorization, directly or indirectly, disrupts or degrades or causes
the disruption or degradation of computer services or denies or
causes the denial of computer services to an authorized recipient or
user of such computer services, is guilty of a Class 6 Felony;

(b) If such act results in a serious risk of bodily injury or death
to any person, or in such bodily injury or death. the person is guilty
of a Class 4 Felony.

§61-3C-8. Disruption—of—computer—services: Unauthorized

possession of computer information, etc.

year;-or-beth- Any person who knowingly, willfully and without
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authorization, possesses any computer data, computer software,
computer supplies or a computer program which he or she knows
or reasonably should know was obtained in violation of any section
of this article is guilty of a Class 3 misdemeanor.

§61-3C-9. Unautherizedpeossession-of-computerinformation;

ete: Disclosure of computer security information.

Any person who knowingly, willfully and without
authorization discloses a password, identifying code, personal
identification number or other confidential information about a
computer security system to another person is guilty of a Class 6

felony.
§61-3C-10. Diselosure—of—computer—seeurity —information:

Obtaining confidential public information.

(a) Any person who knowingly, willfully and without

authorization accesses or causes to be accessed any computer or
computer network and thereby obtains information filed by any
person with the state or any county or municipality which is
required by law to be kept confidential is guilty of a Class 6 felony.
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(b) Any person who knowingly, willfully and without
authorization accesses or causes to be accessed any computer or
computer network with the intent to cause harm to another, whether
physical, financial, or reputational, and thereby obtains
information filed by any person with the state or any county or
municipality which is required by law to be kept confidential is
guilty of a Class 5 felony.

§61-3C-11. Obtaining—confidential —public —infermation:

Computer invasion of privacy.

(a) Any person who knowingly, willfully and without

authorization accesses a computer or computer network and
examines any employment, salary, credit or any other financial or
personal information relating to any other person, after the time at
which the offender knows or reasonably should know that he or she
is without authorization to view the information displayed, is guilty
of a Class 1 misdemeanor.

Any person who knowingly, willfully and without
authorization accesses a computer or computer network with the
intent to cause harm to another, whether physical, financial, or
reputational, and examines any employment, salary, credit or any
other financial or personal information relating to any other person,
after the time at which the offender knows or reasonably should
know that he or she is without authorization to view the
information displayed, is guilty of a Class 6 felony.

§61-3C-12. Computer-invasion-of privaey: Fraud and related
activity in connection with access devices.
) ’ ) .
]’ ity —petson ho—knowingly Hifully —and ]ﬁhe H:
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(a) As used in this section, the following terms shall have the

following meanings:

‘Access device’ means any card, plate, code, account number,
or other means of account access that can be used, alone or in
conjunction with another access device, to obtain money, goods,
services, or any other thing of value, that can be used to initiate a
transfer of funds (other than a transfer originated solely by paper
instrument), or that can be used to initiate a transfer of any other

thing of value;

‘Counterfeit access device’ means any access device that is
counterfeit, fictitious, altered, or forged, or an identifiable
component of an access device or a counterfeit access device:

‘Unauthorized access device’ means any access device that is
lost, stolen, expired, revoked, canceled, or obtained without

authority:;

‘Produce’ includes design, alter, authenticate, duplicate, or
assemble;:

‘Traffic’ means transfer, or otherwise dispose of, to another, or
obtain control of with intent to transfer or dispose of.

(b) Any person who knowingly and willfully possesses any
counterfeit or unauthorized access device is guilty of a Class 2
misdemeanor.

(c) (1) Any person who knowingly, willfully and with intent to
defraud uses a counterfeit or unauthori