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Introduction
In September of 2017, Cabinet Secretary Jeff Sandy of the Department of Military Affairs
and Public Safety (DMAPS) wrote a memo (Appendix A) to the Governor’s General Counsel,
Brian Abraham, expressing concerns over the Division of Corrections’ (DOC) lease of the former
West Virginia Penitentiary (Penitentiary) to the Moundsville Economic Development Council
(MEDC). The following is a summary of the concerns expressed in the memo:
•
•
•

•

•
•
•

•
•

The DOC paid electric utility bills for the leased space at the Penitentiary that was the
contractual obligation of MEDC.
The MEDC utilizes the Penitentiary for revenue producing ventures with no benefit to
DOC (the State).
The MEDC failed to provide the DOC with proof of an insurance policy meeting the
coverage requirements stipulated in the lease. This was especially critical to the DOC as
large pieces of stone had recently fallen from the structure, which highlighted the potential
for injury due to the deteriorating structural integrity of the building and the need to verify
proper insurance coverage.
Vandalism had occurred to the facility, as well as to state-owned equipment, during nonDOC events supervised by MEDC staff, due in part, to MEDC allowing the public to go
unattended during overnight tours.
The MEDC did not provide copies of the release of liability forms required of individuals
attending MEDC sponsored events to the DOC.
The MEDC used the DOC logo for merchandise sold for the benefit of the MEDC in
violation of a limited use license agreement executed between DOC and MEDC.
Former DOC Commissioner Jim Rubenstein was a co-founder of the “Corrections Training
Foundation,” a nonprofit corporation with the principal purpose of assisting with the
funding of the Mock Prison Riot at the Penitentiary. This raised the concern that a former
Commissioner of Corrections may have inappropriately served as Director of a nonprofit
while employed by the State of West Virginia.
The DOC may have provided labor, building materials, and other items of value to a
nonprofit in carrying out its revenue producing activities.
DMAPS cabinet secretaries, for at least the past decade, had no knowledge of the lease
agreements that DOC had with the MEDC to utilize the Penitentiary for a 25-year term.

Secretary Sandy then requested the Legislative Auditor review the lease agreement and the
electric utility payments to confirm the results of his office’s analysis. The purpose of this review
was to understand the terms of the lease agreements and the responsibilities of the parties in order
to quantify the extent of the improper electric utility payments made by the DOC. This review of
the electric payments and the lease agreements by the Legislative Auditor found the following
issues which are explained in further detail later in the report:
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1. Based on the terms of the lease agreements, from February 1997 to July 2013 the
DOC erroneously paid for an indeterminable portion of electric utility costs that were
the MEDC’s responsibility. From July 2013 to April of 2018, the DOC erroneously
paid approximately $204,000 of electric utility costs, which were the responsibility of
the MEDC.
2. Poorly drafted language concerning insurance requirements in the 2004 lease
agreement and the 2013 Memorandum of Understanding potentially opens the State
to increased liability.
3. The Legislative Auditor has concerns with allowing a State agency to enter into a 25year lease agreement without requiring a thorough, high-level review of the language,
terms, and potential long-term effects of the agreement.
While the Legislative Auditor was able to determine these issues from the available
information, some of the concerns expressed by Secretary Sandy in his September 2017 memo
were not reviewed due to lack of available information and other limitations. For those reasons,
some issues referenced in that memo are not discussed in this report. The objective of this review
was to determine whether electric payments were improperly made by the DOC that were the
financial obligation of the MEDC. This review led to the identification of subsequent issues related
to the lease agreement which have potential adverse impact on the State. This report makes no
determination of the effectiveness of the MEDC to fulfill its mission as a nonprofit in the
Moundsville region, nor is it an analysis of the operations of the MEDC.
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Background – Division of Corrections’ Lease Agreement with the Moundsville
Economic Development Council
On March 27, 1995, the West Virginia Penitentiary was closed per court order due to the
determination that the cells were too small and the living conditions inhumane. The State remained
the owner of the Penitentiary after its closure with the Division of Corrections being the State
entity acting as the oversight body. Sometime subsequent to the closure of the Penitentiary, the
DOC and MEDC engaged in communications to allow the MEDC to lease the Penitentiary. The
exact nature of these communications is unknown due to lack of available information; however,
it is assumed these communications were to allow the MEDC to lease the Penitentiary to engage
in economic development activities meant to bring business into the region. At the time, the MEDC
was just being formed as a nonprofit organization with the goal of benefiting the economy of the
Moundsville area through activities at the Penitentiary that would attract tourists to the area and
other outside business.
In November of 1995, the DOC and MEDC signed a “Letter of Understanding” 1
(Appendix B), which the DOC provided to the Legislative Auditor. Based on a review of this
document, it appears this was a preliminary agreement to outline the terms of any future agreement
for the lease of the Penitentiary. This document was silent as to the specific terms of any future
lease agreement between DOC and MEDC.
Then, on February 5, 1997, the DOC agreed to lease the Penitentiary to MEDC for a term
of 25 years for the “…sum of $10 cash in hand…” paid to DOC (Appendix C). The lease granted
MEDC the right “…to occupy the old main prison complex…” for the “…advancement of tourism,
promotion of the general economy of Marshal County and to conduct the general business affairs
of the council….” This is the first signed document the Legislative Auditor was able to obtain that
specifically indicated that a lease existed between MEDC and DOC.
On January 29, 2004, the DOC entered into a new lease agreement of the Penitentiary with
MEDC and, as a cotenant, the National Corrections and Law Enforcement Training and
Technology Center. (Appendix D) This agreement ostensibly remains in effect today 2. As was the
case with the 1997 agreement, the lease was for $10 for the entirety of the 25-year lease period.
Therefore, the lease agreement will not expire until January 2029. On July 23, 2013, a
Memorandum of Understanding (MOU) was effectuated between DOC and MEDC (Appendix E).
This MOU amended some terms of the 2004 lease agreement; however, the January 29, 2004 lease
agreement remains currently in effect.
Although it may have been neither the intention of MEDC nor DOC, there are two
provisions in the 2013 MOU that would seem to allow DOC to terminate the lease far in advance
of the end of the original 25-year lease term (January 2029), established by the 2004 lease
agreement. While there is no language in the 2013 MOU about the term of the lease, Paragraph K
in the MOU permits early termination in the event the Legislature does not appropriate sufficient
funds for the DOC to carry out its obligations. The occurrence of circumstances in this provision
that would allow for early termination of the lease seems improbable. However, Paragraph L
allows the DOC to terminate the lease without any reason, so long as the DOC provides written
1
Although the Letter of Understanding was signed by both representatives of the DOC and MEDC, no date was documented on the letter.
However, a scanned envelope in the scan file accompanying and referencing the letter was postmarked November 13, 1995.
2
DOC has not provided any record of the disposition of the 1997 lease agreement.
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notice to the MEDC 30 days prior to DOC’s desired date of termination. While, the 30-day
provision is standard in state contracts for goods and services, including such a provision in a lease
of such a substantial asset of real property is questionable.
Since leasing the Penitentiary, MEDC has developed and implemented various revenue
producing activities and events at the facility. MEDC primarily promotes the Penitentiary as a
destination for tourists via its website 3. The website provides a brief history of the Penitentiary and
lists on-going activities and scheduled special events. According to the MEDC Director, over the
last 22 years the Penitentiary has welcomed nearly one million visitors. Some of the revenue
generating activities the MEDC operates include charging admission to the public for tours of the
facility, renting access to certain areas of the prison to private groups and paranormal investigators
for “ghost hunting” ventures, and selling mementoes to visitors at MEDC’s gift shop. MEDC has
also developed other activities that it charges admission such as a “Dungeon of Horrors” haunted
house and an “Escape Room” game. On several occasions MEDC has rented access to the prison
grounds to entertainment studios for films and television shows when a prison setting is desired.
Businesses and citizens in the local Moundsville community, including the Marshall
County Board of Education, often rent rooms in the Alan B. Mollohan Center 4 for meetings,
conferences, fundraisers, wedding receptions, or business expos. The Alan B. Mollohan Center is
a newer building located within the Penitentiary property in the north courtyard. These activities
are intended to bring business into the area and improve the economy of the region. All revenues
collected from these activities are received by the MEDC and used to fund its operations. None of
the revenues are remitted to the DOC or the State.

3

www.wvpentours.com

4

The Alan B. Mollohan Center was constructed in 1975 and is variously known as the ABM Building, the Industries Building, and the Moundsville
Center. Currently, the Center houses the MEDC business offices, as well as offices for the DOC, as various rooms/areas of the building are
apportioned between MEDC and DOC. Meetings for the MEDC, DOC, and outside groups are generally held in this building.
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Issue 1: Based on the terms of the lease agreements, from February 1997 to
July 2013 the DOC erroneously paid for an indeterminable portion of electric
utility costs that were the MEDC’s responsibility. From July 2013 to April of
2018, the DOC erroneously paid approximately $204,000 of electric utility costs,
which were the responsibility of the MEDC.
In Secretary Sandy’s September 2017 memo, the concern was raised that the MEDC had
not been paying for the electricity it was responsible for, and instead the DOC had erroneously
paid for electric utility costs. The Legislative Auditor reviewed the terms of the lease agreements
between the DOC and MEDC, as well as the available documentation for electric payments made
by DOC from April 2006 to April 2018, to determine whether Secretary Sandy’s concerns were
accurate. However, the various lease agreements are at times ambiguous on the matter. For
example, the terms of the February 1997 lease agreement and the January 2004 lease agreement,
state that lessee(s) 5:
…shall be responsible for all utilities… by its use and occupancy of the demised
premises…. (Emphasis Added)
Yet, these lease agreements do not provide for a mechanism or procedure that would allow
the MEDC or the DOC to accurately determine what portion of the electric utility costs are
applicable to the respective entity. This is due in part to the fact that there are two electric meters
for the Penitentiary; yet, particular locations at the facility that are attributable to each meter are
unable to be determined. A further complicating factor is that for the period of January 2004
through July 2013, a cotenant, in addition to MEDC, was party to the lease and was responsible
for the utilities incurred by “…its use and occupancy of the demised premises….” The MEDC, a
cotenant, and the DOC utilized locations at the facility that can potentially be attributed to both
electric meters, and for this reason, the portion of the electric utilities specifically attributable to
the MEDC, the cotenant, or the DOC cannot be accurately determined. Therefore, the portion of
electric costs paid by the DOC from February 1997 to January 2004 that were the
responsibility of the MEDC cannot be determined. For a nine-year period, from January
2004 to July of 2013, the improper payment of electric utilities by DOC that should have
been the responsibility of the MEDC and a cotenant are indeterminable.
The July 2013 MOU between the MEDC and DOC provided clarification for the
responsibility of the utility payments. This MOU clearly specifies that the electric utility costs are
the sole responsibility of the MEDC. Section D-1-c of the MOU states in part:
MEDC will pay for electric service to the [Alan B. Mollohan] center. (Emphasis
Added)

5
Beginning January 2004, National Corrections and Law Enforcement Training and Technology Center became a third-party cotenant in the lease
of the penitentiary. Although the Legislative Auditor was unable to verify the date, the Center was subsequently succeeded as cotenant by the West
Virginia High Technology Consortium Foundation sometime prior to July 23, 2013, the effective date of the Memorandum of Understanding made
between DOC and MEDC, at which time MEDC became the sole lessee.
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Further, section Q of the MOU states in part:
Payment of all utilities not specified above shall be the responsibility of MEDC
which shall include all utilities for the Penitentiary building… (Emphasis Added)
The MEDC’s responsibility for payment of the electric utility was not exempted elsewhere
in the MOU. Based on the Legislative Auditor’s review of the electric utility payments made by
the DOC from July 2013 to April of 2018, the DOC erroneously paid approximately $204,000 for
electric service for the Penitentiary that was the responsibility of the MEDC. As of April 2018, the
MEDC assumed paying the entirety of electric utility costs after DMAPS representatives brought
the matter of DOC’s improper payments to MEDC’s attention.
Recommendations:
1.1

The Legislative Auditor recommends the Division of Corrections comply with the 2013
Memorandum of Understanding and only pay for utilities for which it is legally and justly
responsible. The Legislative Auditor further recommends the Division of Corrections
ensure employees responsible for the payment of invoices are made aware of any
agreements that may impact the Division of Corrections’ responsibility for payment of
utilities and services for which another entity is contractually or otherwise obligated.

1.2

The Legislative Auditor recommends the Division of Corrections attempt to collect
$204,159.24 from the Moundsville Economic Development Council for the electric
services that the Division of Corrections erroneously paid for which the Moundsville
Economic Development Council was contractually liable.

1.3

The Legislative Auditor recommends the Department of Military Affairs and Public Safety
and the Division of Corrections ensure that all terms and conditions incorporated in lease
documents be enforceable and verifiable, and that such terms clearly define the
responsibilities of both parties regarding any costs of operations of such leased property.
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Issue 2: Poorly drafted language concerning insurance requirements in the
2004 lease agreement and the 2013 MOU potentially opens the State to
increased liability.
Legislative Services’ attorneys reviewed historical lease agreements between the MEDC
and DOC, as well as the two legal documents that currently govern the terms and conditions of
DOC’s lease of the Penitentiary to MEDC. These documents are:
a) A January 29, 2004 Lease Agreement; and
b) A July 23, 2013 Memorandum of Understanding.
After its review, Legislative Services issued a legal opinion regarding both the January
2004 lease and the July 2013 MOU. (Appendix F) The opinion notes that the 2004 lease appears
to have suffered from bad editing, and the language concerning the insurance requirements appears
to have departed from the 1997 lease. Regarding the 2013 MOU, Legislative Services states it is
unclear why the 2013 document was titled a “Memorandum of Understanding” when it would
have been more appropriate to call it an amended lease and to structure it as such. The MOU
appears to have been a shortcut to modify some terms of the 2004 lease without drafting a fully
amended lease.
The sections of these agreements that Legislative Services found to have issues were the
language concerning the hold harmless and indemnification provisions, and the MEDC’s
requirement to obtain insurance coverage to protect the State from undue liability. The MEDC has
been issued insurance through the State Board of Risk and Insurance Management (BRIM) since
the inception of its lease agreement with the DOC. BRIM insures the MEDC as it is a nonprofit
and qualifies for coverage under W.Va. Code §29-12-5(b)(1)(B). The language of the 1997 lease
agreement describing MEDC’s requirements for insurance coverage was amended and replaced
by the terms of the 2004 lease agreement, which were then removed by the 2013 MOU. As a
result, the language of the lease agreement potentially increases the State’s liability for claims
due to an accident during a MEDC sponsored event.
The requirements for insurance as written in the 2004 lease agreement appear flawed,
making them potentially unenforceable.
According to the opinion of Legislative Services the 2004 lease agreement appears to
contain flaws in the language of the agreement itself. Several key words are absent from the
paragraph concerning insurance. For instance, one sentence begins:
Such policies shall name both the Lessor and, during the term of this Lease through
the State Board of Risk, fire and extended coverage insurance in an amount
adequate to cover the cost...
Words appear to be missing after the first “and” in this sentence. Based upon a similar
provision in the February 1997 lease between the DOC and the MEDC, it appears that the missing
words should have been “and Lessee as the named insured.” This would make the full sentence
read as, “Such policies shall name both the Lessor and the Lessee as named insured.” Then a new
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sentence should have started with a description of a separate policy for fire and other hazards. The
missing wording would have made it clear that the MEDC was obligated to obtain insurance to
protect the DOC. As a result of this omission in the insurance paragraph, the intention of the parties
was not clearly stated and, at the very least, this could have resulted in unnecessary litigation if the
DOC had need to enforce the insurance requirement. In the worst-case scenario, the insurance
provision may have been completely unenforceable.
The language in the 2013 MOU potentially voided those requirements for insurance.
In the 2013 MOU, there is no language that specifically mentions the requirements for the
MEDC to have insurance. Presumably, the original requirements from the 2004 lease carry forward
into this agreement; however, it is the opinion of Legislative Services that the language in
Paragraph J of the 2013 MOU strongly implies that insurance policies are no longer required. This
paragraph reads:
J. All parties shall be responsible for their own liability arising from any claim
regarding injury to person, property, or otherwise. Neither part [sic] agrees to
defend, indemnify, or hold the other harmless.
With this language, the 2013 MOU indicates that the DOC will expect the MEDC to cover
its own liabilities without any assurance that the MEDC will have the financial resources to do so,
or that the DOC will have any other recourse. This language merely declares that each party will
“be responsible” for its own liability, without any express mechanism, such as an insurance policy,
to make this happen. It is unclear to Legislative Services if this was either parties’ intention.
However, without having this clearly defined it appears this language gives up some protections
for the State and subjects it to risks without any corresponding benefit.
In reviewing the historical lease agreements and other legal documents pertaining to the
lease of the Penitentiary to the MEDC, Legislative Services also noted that the current lease
agreement has greatly modified the original intent of the lease. A review of two letters concerning
the Penitentiary lease, both dated in 1996, strongly indicates that DOC’s intent at that time was to
ensure MEDC would be entirely accountable for upkeep at the facility and would assume all
responsibility in the event of a liability claim. In a March 11, 1996 letter to the Public Land
Corporation, George Freeman 6, who at the time was employed as an attorney with the Attorney
General’s Office, requested the assistance of the Public Land Corporation 7 in preparing a lease
agreement with the MEDC. In his letter Mr. Freeman stated:
…MEDC submitted a proposed lease agreement to us which we found unacceptable
because it placed most of the burden of maintaining the facility on the DOC, and
because the term of the lease was for five years….
A draft of a letter dated October 2, 1996 from General Joseph Skaff, former Cabinet
Secretary for the Department of Public Safety, to Phil Remke, former MEDC Executive Director
George Freeman was employed with Legislative Services from July 15, 1996 to May 30, 2014 as a full-time attorney.
The Public Land Corporation was initially established as a unit of the Division of Natural Resources. In 2007, the Corporation was continued as
a unit of the Department of Administration’s Real Estate Division. In general, the functions of the Real Estate Division and its Public Land
Corporation unit include providing support and guidance to state agencies regarding transaction of real property.
6

7

8

was also reviewed. The draft was unsigned by General Skaff and it remains unclear if this letter,
or a similar letter, was ever sent to MEDC. However, this letter may exemplify the intent of the
original lease agreement as it was drafted in response to MEDC’s “…request for consideration of
a twenty-five year lease of the old West Virginia Penitentiary property in Moundsville….” This
draft letter states in part:
…If and when this extended lease is developed, it will be similar in form and
substance to the current signed understanding with the Division of Corrections.
That is, the Economic Development group in Moundsville will accept responsibility
and control of the property, to include any operating and maintenance expenses.
The Division of Corrections and the State of West Virginia will be held free of
liability or financial obligation…. (Emphasis Added)
Given the effect of the 2013 MOU which, in the opinion of Legislative Services, seems to
entirely remove the requirements for insurance and greatly shifts liability back to the State, it
appears that the current lease agreement is a complete departure from the original intent of the
agreement. Based on documents reviewed, the original intent was to allow the MEDC to lease the
Penitentiary and assume all financial responsibilities and liability; however, the current agreement
seems to have departed from that intent entirely.
The IRS revocation of the MEDC’s 501(c)(3) tax-exempt status leaves unanswered questions
regarding the ability for BRIM to serve as an insurer.
A review of the insurance requirements in the lease agreements as well as MEDC’s BRIM
policy also brought to light another potential issue. The IRS appears to have revoked the MEDC’s
501(c)(3) tax-exempt status for failure to file the required IRS Form 990 – Return of Organization
Exempt from Income Tax for several years. This led to inquiries of the West Virginia Secretary of
State and BRIM regarding the effect of such revocation, and the procedures and requirements for
which an entity is granted nonprofit status in the State. 8 Further, the nonprofit status of the MEDC
is a qualifying factor for the issuance of a BRIM insurance policy, which may be granted to
qualifying nonprofits per W.Va. Code §29-12-5(b)(1)(B). Once aware of the revocation, BRIM
initially issued MEDC with a notice of cancellation of insurance effective 30 days from
notification on October 9, 2018. According to BRIM,
…(h)istorically…it has been BRIM’s interpretation of W.Va. Code Section 29-125(b)(1)(B) that in order for a non-profit organization to be eligible for coverage…it
must produce evidence that it has been designated tax exempt by the IRS ….
However, after further analysis BRIM questioned whether a loss of tax-exempt status by
the IRS would render MEDC ineligible for coverage since MEDC remains currently registered as
a “domestic non-profit corporation” by the West Virginia Secretary of State. Consequently, BRIM
extended MEDC’s coverage for an additional 30 days to November 8, 2018 to allow BRIM to

8
Although often used interchangeably, "nonprofit" and "tax-exempt" are not synonymous. Many organizations are both nonprofit and tax-exempt,
but there's an important distinction. Nonprofit is a State designation related to how the organization uses the money it generates. In West Virginia,
the organization applies for and receives a nonprofit designation from the West Virginia Secretary of State. Tax-exempt status is conferred by the
Internal Revenue Service that affects a group's federal tax liability.
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undertake “…further research and legal analysis…” to arrive at a conclusion regarding MEDC’s
insurance eligibility.
On November 9, 2018, BRIM provided the Legislative Auditor a copy of an outside legal
opinion regarding its ability to cover MEDC considering the loss of MEDC’s IRS tax-exempt
status. This opinion states that the terms “tax-exempt” and “non-profit” are given equal
consideration in determining an entities eligibility for BRIM coverage and are not mutually
exclusive. The loss of an entity’s IRS 501(c)(3) status may not be grounds for exclusion; and it is
ultimately within BRIM’s authority to enact policies in its discretion as it deems necessary for the
benefit of the program. Therefore, based on this opinion BRIM may continue to insure the MEDC.
The Legislative Auditor does not dispute this opinion; however, the Legislative Auditor would
suggest that the Legislature review the relevant statute to determine if any revisions are necessary
to ensure the intent of the statute is clear.
Recommendation:
2.1

The Legislative Auditor recommends the Division of Corrections establish a new lease
agreement with the Moundsville Economic Development Council that clearly and fully
defines the terms and responsibilities of all parties. This agreement should be drafted by
the Division of Corrections in conjunction with the Department of Military Affairs and
Public Safety. The agreement should also be reviewed by attorneys of those offices and
approved by both the Commissioner of the Division of Corrections and the Cabinet
Secretary of the Department of Military Affairs and Public Safety.

2.2

The Legislative Auditor recommends the Legislature review applicable sections of W.Va.
Code §29-12-5 regarding the State Board of Risk and Insurance Management insuring
nonprofit entities to determine if the nonprofit is required to be an IRS 501(c)(3) designated
entity or a federal tax-exempt entity; and to clarify the eligibility requirements to ensure
the State is insuring only qualifying entities.
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Issue 3: The Legislative Auditor has concerns with allowing a State agency to
enter into a 25-year lease agreement without requiring a thorough, high-level
review of the language, terms, and potential long-term effects of the agreement.
In February 1997, the Commissioner of the DOC entered into a 25-year lease agreement
with the MEDC. Two years later in February 1999, the Legislature passed House Bill 2339, which
amended W.Va. Code §25-1-6 and, in doing so, granted the Commissioner of the DOC the
authority to lease the Penitentiary for a term of not more than 25 years. Hence, the amended statute
granting the DOC Commissioner the authority to lease the Penitentiary for 25 years was passed a
full two years after the initial 25-year lease began. On January 29, 2004, the DOC entered into a
new 25-year lease agreement of the Penitentiary with MEDC and, in doing so, effectively extended
the termination date of the original 1997 lease agreement from 2022 to 2029.
It was noted by the Legislative Auditor as well as Legislative Services, that the lease term
of 25 years between DOC and the MEDC seemed unusually long. It was also noted by DMAPS
Cabinet Secretary Sandy in his September 2017 memo that to his knowledge no other DMAPS
Cabinet Secretary for the past decade was aware of this lease agreement. Given the flaws noted by
Legislative Services in the language of those agreements, and the possibility that those flaws open
the State to an unnecessarily increased liability, the Legislative Auditor questions why an
agreement of this nature was not more thoroughly reviewed and why knowledge of the agreement
was not known by DMAPS Cabinet Secretaries for the past decade.
While there is no law prohibiting such a long-term agreement, contracts of this type are not
commonly authorized in State government. Legislative Services stated that during such a length
of time physical, economic, and political circumstances may change; any of which could require
the State to seek release from the long-term obligation to another party. Further, basic prudence
dictates that an agency give careful consideration to likely circumstances that would justify the
termination of the lease and to account for those circumstances in the lease conditions. These
considerations do not appear to be given in the terms of the lease agreements between DOC and
MEDC, and the obvious flaws that are contained in the language of these agreements is evidence
that agreements of this type should be thoroughly reviewed, with consideration for such review to
be made by the Cabinet Secretary to which the agency is under.
For leases exceeding one year in length for nominal consideration, the State should require
lessees to submit specific criteria to the appropriate Cabinet Secretary that demonstrate the societal
and community benefits the lessee(s) will provide through the leases, as well as any proposed
enhancements the lessee(s) may make to the leased properties. In this way, high-level state officials
will be afforded the opportunity to evaluate the benefits of the leases against the costs that may be
incurred by the State in executing the leases. In doing so, State officials can be in a more informed
position to determine whether it is practical and astute for the State to effectuate such an agreement.
Additionally, it is the opinion of the Legislative Auditor that leases of all State properties
to non-State entities be reviewed and approved by the West Virginia Department of
Administration’s Real Estate Division. W.Va. Code §5A-10-3 states in part:
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The Real Estate Division has the following powers and duties:
(1) To provide leasing, appraisal and other real estate services to state spending
units…
Therefore, it would seem both logical and prudent to gain the advice and approval of the
Real Estate Division when leasing State properties to further mitigate the risk of flawed leases and
substandard lease agreements.
With the passage of House Bill 4338, the old statute, W.Va. Code §25-1-6, was replaced
as part of the general reorganization of several divisions within DMAPS to form a consolidated
Division of Corrections and Rehabilitation. The new statute, which became effective July 1, 2018,
appears as W.Va. Code §15A-3-13 and the relevant portion now reads as follows:
…The commissioner is authorized, as lessor, to lease the West Virginia penitentiary
in Moundsville, title to which is vested in the state by prior act of the Legislature, for
a term of not more than five years: Provided, That this section does not affect any lease
in effect as of the effective date of this section. Any agreement entered into under this
section shall be with the consent and approval of the Secretary of the Department of
Military Affairs and Public Safety, and shall include a provision within each agreement
allowing for the immediate termination by the secretary or commissioner at any time.
(Emphasis Added)

The newly created statute significantly reduces the length of time the DOC Commissioner
is authorized to lease the Penitentiary from 25 years to 5 years. The statute also requires such
future leases have the consent and approval of the DMAPS Cabinet Secretary and permits either
the Cabinet Secretary or DOC Commissioner to terminate the lease “at any time.” Even though
the statute does not alter the current lease arrangement with the MEDC, it does address the
Legislative Auditor’s concerns regarding the length of future lease arrangements and it conforms
to the Legislative Auditors recommendations that such future lease arrangements receive the prior
approval of the DMAPS Cabinet Secretary.
Recommendations:
3.1

The Legislative Auditor recommends that future lease agreements between the Division of
Corrections and the Moundsville Economic Development Council be reviewed by
individuals qualified to ensure the language and terms of the agreement are adequate in
clearly defining the responsibilities of the lessee and lessor in all matters related to their
respective uses of the former West Virginia Penitentiary, and that the agreement be
reviewed and approved by the Cabinet Secretary of the Department of Military Affairs and
Public Safety prior to entering into such an agreement.

3.2

The Legislative Auditor also recommends the Legislature consider drafting legislation
requiring any leasing of State property by a State agency for a period exceeding 10 years
be reviewed for content and form to ensure all duties and responsibilities are clearly defined
in the terms of such agreements. Further, such agreements should be required to be
reviewed and approved by a high-level official, such as the Cabinet Secretary, prior to
execution to ensure the State’s interests are protected during the term of the agreement.
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3.3

The Legislative Auditor recommends the Legislature consider drafting legislation to amend
relevant statutes pertaining to the lease of State properties, whereby the agency head, in
conjunction with the West Virginia Real Estate Commission, would have the final authority
for approval of State property lease agreements.

3.4

The Legislative Auditor recommends the Legislature consider drafting legislation to amend
W.Va. Code §5A-10 by requiring State entities to seek the advice and approval of the West
Virginia Real Estate Commission when leasing State properties to non-government
entities. The Legislature may consider exempting the Department of Transportation’s
Division of Highways from this requirement since the Division has a Right of Way Section
specializing in transactions of real estate properties.
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Objective, Scope and Methodology
The Post Audit Division within the Office of the Legislative Auditor conducted this review
as authorized by W.Va. Code §4-2-5, as amended.

Objective
The objectives of this review were to examine the concerns expressed by the Cabinet
Secretary of the Department of Military Affairs and Public Safety (DMAPS) regarding the
Division of Corrections’ (DOC) lease with the Moundsville Economic Development Council
(MEDC) of the West Virginia Penitentiary, to determine if DOC and MEDC were in compliance
with the terms of the lease, and to evaluate DOC’s oversight of State-owned assets in the capacity
of Lessor of the penitentiary.

Scope
The scope of this review consists of a review of various documentation related to the DOC
lease of the West Virginia Penitentiary to MEDC, including lease agreements, memorandums, and
other documents from 1995 to present. In addition, the scope consists of review of available
operating and financial documentation of the MEDC including IRS Form-990s, repairs and
remodeling details, utility payments, and Corporate Annual Reports.
The total Penitentiary electric bills paid by DOC since fiscal year 2006 were calculated
based on payment reports obtained from the wvOasis Business Intelligence Module and, for the
period prior to the implementation of wvOasis, the Vista State agency payment module accessed
via the West Virginia State Auditor’s My Apps internet webpage. The reports were converted to
Microsoft Excel spreadsheets. Meter numbers were verified to ensure only those payments for the
Penitentiary were included in our worksheet. Payment amounts were sorted and totaled in order
to obtain total DOC electric payments both prior to and subsequent to the effective date of the
2013 Memorandum of Understanding made between DOC and MEDC.
Our review did not include assessments, judgements, or any recommendations, regarding
whether it was in the best interest of the State for DOC to have leased the West Virginia
Penitentiary. However, we have included recommendations in this report concerning the
procedures of executing a lease that obligates State properties of such consequence and value as
the penitentiary and grounds, especially—as it is in this case—when properties are leased for
extended periods at below-market nominal rates.

Methodology
Post Audit staff gathered and analyzed several sources of information and assessed the
sufficiency and appropriateness of the information used as evidence. Testimonial evidence was
gathered through interviews with various agencies that oversee, collect, or maintain information.
The purpose for testimonial evidence was to gain a better understanding or clarification of certain
issues, to confirm the existence or non-existence of a condition, or to understand the respective
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agency’s position on an issue. Such testimonial evidence was confirmed by either written
statements or the receipt of corroborating or physical evidence.
Audit staff analyzed various source documents that were either provided to us by DMAPS,
MEDC, or were publicly available on the internet. Sources include:
1.
2.
3.
4.
5.

The IRS
Guidestar.org – an informational website for nonprofit organizations.
The West Virginia Secretary of State
The West Virginia Board of Risk & Insurance Management
Wvpentours.com – an informational and promotional website for the MEDC

We conducted this performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.
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Appendix A

Stale ol..\,Vcst Virginia

OFFICE OF THE SECRETARY
DEPARTMENT OF MILITARY AFFAIRS AND PUBLIC SAFETY
Building I. Suite W-400
1900 Kan;l\\ha Bl�d .. r::Lsl
Ch;u-leston, West Virginia 25305
Tdephnne: (30-1) 558-2930
facsimile: (304) 558-6221

,rr\l .ll STICE
COVER:'liOR

,JEFFS. SAi\DY (TE. C..\\IS
C.\81:\ET SE('RET.-\RY

THOMAS L. h:IRh:
J)EPI T\' SECRETARY

Attorney Client Privilege
Date:

Tuesday, September 26, 2017

To:

Brian Abraham, General Counsel for the Governor
Thom Kirk, General Counsel for Military Affairs, and Public Safety

From:

Jeff S. Sandy, Cabinet Secretary, CFE, CAMS

Re:

Moundsville Economic Development Council

,/Jjj, 51.Jy
ff/!{}

Purpose
This memorandum is intended to advise the Governor's office of the use of Division of
Corrections budgeted funds to the benefit of a non-profit organization. The situation was
uncovered in September 2017 during conversations concerning "Netflix" wa�ting to rent the
Moundsville Penitentiary and paint the Moundsville Penitentiary for a film they were producing.
Facts
The Moundsville Prison closed in 1995. Starting in approximately 1997/1998 the Division of
Corrections entered into a Memorandum of Understanding with the Moundsville Economic
Development Council (MEDC). In quick summary, the penitentiary was used by the MEDC for
Penitentiary Tours, Haunted House, and other revenue producing ventures.
http://www.nonprofitfacts.com/WV/Moundsville-Economic-Development-Council-lnc.html
https://www.bizapedia.com/wv/moundsville-economic-development-council-inc.html
http://www.wvpentours.com/history.htm
https://gotowv.com/company/moundsville-economic-development-council/
Page 11

16

17

18

19

Appendix B

Letter of Understanding
Between
west Virginia Division of Public Safety
Division of Corrections
and the
i
n
Moundsy lle Eco omic Development CoUDcil
The Moundsville Economic Development Council hereby agrees to
assume all liability for any injuries, damages, or losses of any
kind or nature, resulting or arising from tours of the fonner
West Virginia Penitentiary at 818 Jefferson Avenue, Moundsville,
West Virginia, undertaken by the Moundsville Economic Development
Council.
The Moundsville Economic Development Council further agrees
to assume all costs of keeping the penitentiary open for such
tours, such costs to include, but not limited to, utilities,
trash disposal/grounds cleanup, and other damages or costs which
may be incurred or result from such tours.
The Moundsville Economic Development Council further agrees
to provide a minimum of two (2) tour guides for each tour group
of fifty persons, such tour guides to be fonner employees at the
West Virginia or current employees at the Northern Regional Jail
and Correctional Facility who were employed at the West Virginia
Penitentiary, to ensure an appropriate number of tour guides
familiar with the physical layout of the West Virginia
Penitentiary.
This agreement shall remain in effect until terminated, in
writing, by one of the parties thereto.
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Nicholas J. Hun, Commissioner

S';�,,M� ft, �
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Appendix C

STATE OF WEST VIRGINIA

DEPARTMENT OF MILITARY AFFAIRS & PUBLIC SAFETY

DIVISION OF CORRECTIONS
NICHOLAS J. HUN, COMMISSIONER

CECIL H. UNDERWOOD
GOVERNOR

OTIS G. COX. JR.
SECRETARY
omcE OF TIIE COMMISSIONER
112 CALIFORNIA AVE.
STATE CAPITOL COMPLEX. BLDG 4, ROOM 300
CHARLESTON, WV 2$30$-0280
(304) $58-2036 Telq,booe
(304) '58-$934 Fax

March 19, 1997

Mr. Phillip K. Remke, Chairman
Moundsville Economic Development Council
P.O. Box F
800 6th Street
Moundsville, West Virginia 26041
Re: Former West Virginia
Penitentiary Lease
Agreement Economic Development
Dear Mr. Remke:
Enclosed herewith please find one of the original
properly signed and executed Lease Agreement on the above
mentioned property.
If you have any questions, please do not hesitate to
contact my office.

LKK:dlm
enc. {1) original Lease

WE ARE AN AFFlRMATIVE ACTION EMPLOYER
22

THIS AGREEMENT OF LEA
. SE, made as of the 5th day of February , 1997,
by and between the T
S
A'rE OP WESTVIRGINIA, DEPAR'l!HENT 01!' PUBLIC SAFETY,
DIVISION
OF CORRECTIONS, (hereinafter referred to au Lessor) and the
MOUHDSVILLI!: ECON OMIC DEVELOPMENT COUNCIL, INC., (hereinafter referred to ae
Lessee);
WITNESS E TB1
WHEREAS, the Lessor is the owner of that certain real estate located at
818 Jefferson Avenue, Moundsville, West Virginia, formerly operated by the
Lessor, and known as the West Virginia Penitentiary; and
WHEREAS, the Lessee desires to occupy the old main prison complex for
use in the advancement of tourism, promotion of the general economy of
Marshall county and to conduct the general business affairs of the Council;
and
WHEREAS, the Lessor is willing to grant theLessee permission to occupy
and utilize the old main penitentiary complex; however, there is excepted from
this Lease those four back buildings and the Warden's home along with the land
generally associated with them as is more specifically set out on the attached
map of the leased premises marked as Exhibit A with the area of this lease
highlighted in pink thereon.
NOW, THEREFORE, and in consideration of the sum of TBIII l>OLLARS ($10,00),
ca1:1h in hand paid, the receipt and sufficiency of which iB hereby
acknowledged, the state of West Virginia, Department of Public safety,
Division of corrections, does hereby extend unto the Moundsville Economic
Development Council, Inc. permission to occupy and the old main penitentiary
property hereaf.ter referred to as the demis•d premises; located at 818
Jefferson Avenue, Moundsville, west Virginia, as hereinbefore described and as
shown and as located on the aforesaid map attached hereto and made a part
hereof.
The Lessee hereby accepts possession of the demised premises as is and
as they exiBt at this time of occupancy byLessee.
The Lessee at its sole expense will operate and maintain the premises
hereby leased.
The TERM of this Lease shall be for a period of '.rWBNTY-FIVl!:(25) Yl'!AJlS,
beginning on February 5 1 , 1997, at the end of said term thie Lease may be
renewed for subsequent twenty-five-year terms by the joint written agreement
of both parties hereto.
The rent for this lease shall be OHB DOLLAR ($1.00) for the term herein
due and payable on the date of execution of this Agreement by the Lessee.
The parties hereto do hereby further agree ae follows:
1)
That Lessee shall save harmleirs and indemnify the Lessor ·for any
and all liability for personal injuries, property damage, or for lose of
life or property resulting from, or in any way connected with, the
occupancy, maintenance, operation, or condition of the facilities under
this permission, or any means of ingress thereto or egress therefrom,
except liability for personal injuries, property damage or loss of life
or property caused eolely by the negligence of the Leasor or any agency,
agent, servant, or employee of theLessor.
2)
That Lessee shall not assert any claim against the Lessor or any
agency, agent, servant or employee of the Lessor for any damage
sustained by said premi·ses occasioned by any act or omission of the
Lessor or any agency, agent, servant or employee of the Lessor unless
damage was occasioned by the negligence of the Lessor or any agency,
agent, servant or employee of the Lessor.
3)
The Leseee shall be solely responsible for any and all coats of
alterations, renovations, and/or remodeling of the premises hereby
23
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Appendix E
MEMORANDUM OF UNDERSTANDING BETWEEN THE DOC AND THE MEDC
CONCERNING JOINT USE OF THE WEST VIRGINIA PENITENTIARY
THIS MEMORANDUM OF UNDERSTANDING, made this 23rd day of July, 2013, by and between
the WEST VIRGINIA DIVISION OF CORRECTIONS (hereinafter called "DOC'') and the
MOUNDSVILLE ECONOMIC DEVELOPMENT COUNCIL, a domestic non-profit corporation with a
principal place of business located at 818 Jefferson Avenue, Moundsville, West Virginia 26041
(hereinafter called the "MEDC''):
WHEREAS, by Lease dated January 29, 2004, the MEDC along with the National Corrections and
Law Enforcement Training and Technology Center entered into a lease for the property known
as the West Virginia Penitentiary (hereinafter called "WVP''):
WHEREAS, the National Corrections and Law Enforcement Training and Technology Center was
succeeded as a co-tenant with the MEDC by the West Virginia High Technology Consortium
Foundation; and
WHEREAS, the West Virginia High Technology Consortium Foundation has assigned its interest
in the lease and to its personal property to the DOC; and
WHEREAS, the DOC is the owner and Lessor of WVP; and
WHEREAS, the DOC and the MEDC each have certain activities and uses that are conducted on
a year-round basis at the WVP; and
WHEREAS, among the various activities and uses the DOC has for the WVP include, but are not
limited to, the annual MOCK PRISON RIOT (hereinafter called "MPR''), training center
operations for corrections, law enforcement, military and other public safety personnel, and
other activities and uses related to the DOC's operations; and
WHEREAS, among the various activities and uses the MEDC has for the WVP include, but are
not limited to, group and individual (historic) tours, paranormal events, media related activities,
community festivals, facility rentals and special events; and

..

', �
.c. •

'?::.'

'L

WHEREAS, the MEDC and DOC find it in their common interest to establish the Memorandum of
Understanding to memorialize their mutual and respective use, possession, and operation of the
property known as the WVP;
::·

: ..

<�NOW, THEREFORE, WITNESSETH: That for and in consideration of the mutual covenants,
promises, and Agreements herein contained, the parties agree as follows:

;, :,�,,- _

:'.•- ·\,. -

•• ••...._ ••:, 11

-�1<�):·\! >-,:{ \ -�

TERMS: Both DOC and MEDC shall use and occupy WVP according to the terms of the
January 29, 2004 lease unless otherwise modified by the terms set forth in this
Agreement.
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Appendix F

LEGISLATIVE SERVICES

TO:

MEMORANDUM

Stan Lynch
Nicholas Hamilton

FROM:

Doren Burrell, Attorney

SUBJECT:

Evaluation of Lease Documents for Moundsville Penitentiary Property.

DATE:

October 24, 2018

At your request, I have reviewed several legal instruments relating to leasing of the
property of the former West Virginia Penitentiary by the Division of Corrections ("DOC") to the
Moundsville Economic Development Council ("MEDC"). I find that these legal instruments contain
errors, ambiguous language, and omissions of important provisions, which in my legal opinion,
put the State at significant risk. It appears to me that, in the drafting and entry of these instruments,
the Division of Corrections did not do enough to protect the State's interests.
Documents Reviewed
For this analysis, I focused my review on the Lease Agreement ("2004 Lease"), dated
January 29, 2004, between the DOC, the National Corrections and Law Enforcement Training
and Technology Center, and the MEDC, and upon the Memorandum of Understanding
("2013 MOU"), dated July 23, 2013, between the DOC and the MEDC. For background
information, I have also reviewed a Letter of Understanding, dated November 13, 1995, a Lease
Agreement, dated February 5, 1997, between the DOC and the MEDC, as well as a draft
Agreement of Lease from 1995, proposed between the State of West Virginia and the MEDC.
Leasing History
The principal instruments show that the DOC entered into a twenty-five-year lease of most
of the property of the former West Virginia Penitentiary in Moundsville, West Virginia, to two co
tenants: the National Corrections and Law Enforcement Training and Technology Center, and the
MEDC. At a later time, the West Virginia High Technology Consortium Foundation ("High Tech
Consortium") was substituted as a lessee for the National Corrections and Law Enforcement
Training and Technology Center. Subsequently, the High Tech Consortium assigned its interest
1
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