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LEGISLATIVE RUI,E-III"AKING REVIEW COMMITTEE

SUNDAY DECEIIIBER 8 198 5

5:00 7: 00 p.m.

of Minutes - November L7, 1985

LEGISLATIVE RULES:

Board of Examiners of Registered Professional
Nurses - Proposed rule relating to requiring
that, beginning in L992, nurses obtain a
baccalaureate degree as a minimum for licensure
as a registered professional nurse

West Virginia Nursing Home Administrators
Licensing Board - Proposed rule and regulations
governing nursing home administrators

Board of Health - Proposed rules and regulations
relating to the licensure of hospice care
programs

West Virginia Health Department - Proposed rules
and regulations governing emergency medical-
services

West Virginia Board of Embalmers and Funeral
Directors - Regulations governing the Board of
Embalmers and Funeral Directors

State Water Resources Board - Series I, Water
Quality Standards, Series If, National Pollutant
Discharge Elimination System Rules, Series III,
Special Ru1es and Series IX, Und.erground injection
Control Rules

EIVIERGENCY RULES:

Civil Service Commission - Emergency Waiver for
Flood Disaster

Attorney General - Pertaining to the prevention
of unfair or deceptive acts or practices in the
course of flood-related recovery efforts in WV

b.

d.

e"
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Sunday, December 8, 1985

5:00 7:00 p.m.

Dan Tonkovich,
ex officio nonvoting

Senate

Legislative Rule-l4aking Review Committee
(Code S29A-3-10)

Joseph P. Albright,
member ex officio nonvoting member

House
Williams, R., Chairman Casey, Chairman
Boettner Knight
R.ogers (absent) Schifano (absent)
Tomblin Wiedebusch
Harman Shaffer (absent)
Shaw (absent) Springston (absent)

AIso present: John G. Chernenko

The meeting was cal1ed to order by Mr. Casey, Co-Chairman.

Due to a lack of a quorum, action on the minutes and the

rule proposed by the Board of Examiners for Professional Nurses,

relaLing to requiring that, beginning in 1992, nurses obtain a

baccalaureate degree as a minimum for licensure for licensed

professional nurses, was delayed until a quorum is present.

PIr. Casey told members of the Committee that representatives

from the west Virginia Nursing Home Administrators Licensing

Board had not been able to meet with staff and that discussion

on the proposed rule relating to nursing home administrators

would. be delayed until staff meets with the Board.

Debra Graham, Committee Counsel, reviewed her abstract

of the rule proposed. by the Board of Health relating to the

ricensure of hospice care programs. Ms. Graham told committee

members that representatives of the Board had agreed to
modifications to meet counsel's objections. Action on the

proposed rule was delayed due to lack of a quorum.



Ms. Graham reviewed her abstract on the rule proposed by

the West Virginia Health Department governing emergency medical

services. She informed the Committee that, based upon dj-scussion

with the agency, modifications would be mad.e to the proposed

rule to meet counsel's objecLions. Dr. Fred Cooley, Director,
Office of Emergency Medical Services, answered several guestions

from members of the Committee

Mike Mowery, Committee Counsel, reviewed. his abstract on

the rule proposed by the state water Resources Board. He told
members of the committee that his abstract only addresses

Series I, Water Quality Standards, and Lhat, due to the fact
that the abstract had just been completed, members of the Board

had not yet seen the abstract nor had he discussed the contents

with them. Robert Parsons, Assistant Attorney General and John

C. Aj-les, Chairman, Water Resources Board., answered questions

from the Committee.

IUr. Casey introduced Senator Chernenko who had expressed

a desire to make a comment on the proposed ru1e. Senator

Chernenko asked Houston Wood, Director of Governmentat Controls,

Weirton Steel, to speak to the Committee regarding their
support of Section 7.2.d,.2.i.B as it relates to an exception

for Harmon Creek. Mr. Williams asked Robert G. Worden, West

Virginia Manufacturers Association if he had any comments on

the proposed rule. Mr. Worden said that he had several written
comments which he would make available to the Board and to the

Committee.



Mr. casey told members of the committee that ar1 items

on today's agenda on which action coufd not be taken due to
lack of a quorum would be carried over to Tuesday's agenda.

The meeting was adjourned.
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Albright, Joseph P"

Casey, James M"

Knight, Thomas A"

Schifano" Larry E.

Wied,ebuseh, Larry

Shaffer, Charles R.

Springston, Benjamin

Tonkovich, Presid.ent

Williams, Ralph D.

Boettner, John "Si"
Rogers, J. Robert

Tomblin, Earl Ray

Harman, C" N"

Shaw, Michael
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TUESDAY, DECEMBER 10, t9B5

2: 00 3: 00 p.m.

1. REVIEW OF LEGISLATIVE RULES:

a. State Tax Department - Proposed rules and
regulations governing the operat,ion of a
statewide electronic data processing system
network, to facilitate administration of
the ad valorem property tax on real and
personal property

b. Workersr Compensation - Proposed rules and
regulations relating to the admj-nistration
of the Coal-Vilorkers' Pneumoconiosis Fund

c. Workersr Compensation - Standards for Medical
Examination in Occupational Pneumoconiosis
Claims

2. OTHER



Tuesday, Decelnber I0, 1985 r,egislative .Rule-MeBing Bg:riew Committee
(Rule S29A-3-10)

O 5: oo 7: oo p.m.

Dan Tonkovich, Joseph P" Albright,
ex officio nonvoting member ex officio nonvoting member

Senate House

Williams, R., Chairman Casey, Chairman
Boettner Knight
Rogers (absent) Schifano
Tomblin Wiedebusch
Harman (absent) Shaffer (absent)
Shaw (absent) Springston (absent)

The meetj-ng was called to order by Mr. Casey, Co-Chairman.

The minutes of the November L7 and 18, 1985, meetings were

approved.

Mr. Williams moved that the rule proposed by the Board of

Examj-ners of Registered Professional Nurses, relating to requiring

that, beginning in 1992, nurses obtain a baccalaureate degree as

a mj-nimum for licensure as a registered professional nurse be

rejected as against public policy. He told members of the

Committee that he did not even favor studyj-ng the issue.

Mr. Wiedebusch asked that Mr. Williams withdraw his motion

and that the proposed rule lay over until the next committee

meeting. Without objection, Nlt. Witliams'motion was withdrawn

and the proposed rule was laid over.

ivlr. Casey told members of the Committee that there were

several persons present desiring to speak to the rule proposed

by the Workersr Compensation Fund relating to standards for

medical examination in occupational pneumoconiosis claims.

Dr. Donald. R. Rasmussen, Appalachian Pulmonary Laboratory, told

members of the Committee that he does not favor the proposed rule

basically because of the provision relating to altitude adjustment

for blood. gas studies. He responded. to questions by members of

the Committee.



i

Dr. N. Leroy Lapp, West Virginia University, al-so expressed

his objection to the proposed rufe based upon the altitude adjustment

provision. He told members of the Committee that the provision

would not make a whole 1ot of difference in most cases but would

have a substantial effect on those cases which were borderline

and on persons over the age of sixty-five. He responded to

questions by members of the Committee.

Mr. Jim Weeks, Deputy Director, Occupational Health Depart-

ment, UMWA, spoke against the rule and then answered questions

of the Committee.

Mr. Brent D. Benjamin spoke in favor of the proposed rule
and specj-fically j-n favor of the altitude adjustment provisj-on.

He stated that the goail of the blood-gas stud.ies is to determine

the amount of OP impairment and not impairment artifically
created by altitude. He answered questions by members of the

Committee.

Mr. Williams suggested. to the Committee that further
action on the proposed rule be delayed until Lhe next Committee

meeting and that the Committee take action on the rules proposed

by the State Tax Department, Board of Health and West Virginia
Health Department.

Mr. Tonblin requested that the rule proposed by the State

Tax Department governing the operation of a statewide electronic
data processJ-ng system network, to facilitate administration of

the ad. valorem property tax on real and personal property, also

be delayed until the Committee's next meeting so that Mr. Rogers

might be present to speak to the issue.



|..

Upon motion of Mr. Williams, properly seconded and adopted,

the rule proposed by the Board of Health relating to the

licensure of hospice care programs and the rure proposed by

the west virginia Health Department relating to emergency

medical servi-ces were approved by the Committee.

Mr. Boettner moved that the altitude adjustment provision
i-n the rule trroposs6 5t the workers' compensation Fund relating to
standards for medical examination in OP clai-ms be deleted from

the proposed rure as being against public poricy. Mr. xnight
moved to amend Mr. Boettner's motion to have the committee

reject the proposed rule in its entirety. No action was taken

on Mr. Knight's proposed motion.

Mr. Schifano moved that the proposed rule be laid over

until the committee's next meeting. The motion was rejected.
IvIr. Boettner restated hj-s original motion. upon motion

of Mr. Boettner, properly seconded and adopted, the committee

voted to amend the proposed rule by d.ereting the altj-tude
adjustment provision and to delay consideration of the remaind.er

of the proposed rure until the committee's next meeting, in
part so that representatives of the Workers' Compensation Fund

can d.etermine what effect removal of the provision would. have

on the proposed rule and what alternatives they may cohsideF.

Mr. Williams requested that staff contact the OP Board. and

request them to appear before the Committee at the next meeting

to make alternative suggestions to the artitude adjustment

provision.

The meeting was adjourned.
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Home Address:

JA}IES L. TIEEKS

9513 Evergreen Street
Sllver Spring, l{D 20901
Tel: (301) 5E7-3976

Born: September 3, L942, Burbanh,
HeaIth: Excellent
llarrled - Two Childrea
Race: Uhite

llork Address: Unlted l{ine tlorkers of America
900-15th Street, N.ll.
WashingLon, DG 20005
Tel: (202't E42-7289

Education:

B.S., Industrial Englneerint, UnlverslLy of Galifornia, Berkeley, 1965
l{.A., Science, Technology & Public Pollcy, Case UesLern Reserve University, I97t
!1.S., Physiology (Occupational Health), Harvard School of Public HealLh, 1975
Sc.D., PhyslolotV (Occupational Health), Harvard School. of Public Health, 19E0

lJorf. Eroerience (starting wiLh the latest):

Deputy Dlrector, Occupatlonal Health DepartmenL, United ltine Uorhers of America.
The tlllWA represents approrlnately 160,000 underground and surfacc coal miners in
the U.S. end Gaaada. Responsibilitles at the UIIUA incLude comnenling on legis-
lation and regulatlons affecting occupational heaLth and safety of coal miners,
monitoring tovernment and other research into Ehe health and safety oI niners,
providing gervices to the llllhlA nenbershlp, educatint nincrs about healEh and safety
hazards of nlnlng and chat can be done to control then, and conducting original
research into tbese sane bazards. (I9EI to date).

Coordlnator, lndustrial hytlenlst, and Labor educator of federally funded pro6ram
of technlcal servlce and education in occupatlonal health and safety for LoeaL 201,
International Unlon of Electrical Llorkers, Lynn, tlass. This local is the union of
about E,500 workers at General Electric plants ln Lynn, hlest Lynn, Uilmi.ngton, and
Everett, lfass. Workers at these plants nanufacture Jet entines, stem turbines, and
alrcraft lnstruments. Uith two other staff persons, tasks included conducting
ln-plant inspections, advising the unlon on the use of OSIIA and other government
agencies, assisting ln grievances, deveJ.oplng and inBlenenting an education pro-
gran, respondint to requests for technlcal assistance, and administering, the fed-
eral grant. (197E-L9E1)

Teachlng Fellow, Harvard CoIIege. Blology of cancer. (1977-19EI)

feaching Fellow, Harvard School of Pub1ic Health. lntroduction Eo Epideniology.
(L976-1977 )
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Associate ln environnental and occupatlonal health, Urban Affairs Center, Uest
Virglnia State Gollege, fnstitute, u\l. I developed an off-canpus educatlonal
progran ln occupational and envlronmental health working wlth local labor unions
and connqnlty organizatlons. Durlng thls perlod, I also rrote for llountain Life &

Uork, published by the Councll of Southern llounteins. (L972-L974't.

Research Assoclate, Instltute for Po1lcy Studtes, lJashintton, DC. lly Brlmary
concern at IPS was research on toverilnent science policy. (1.971-1972)

After a trial lrear as a Rockefeller Fellow studylng theoloty at Union Theological
Seminary (New York), I Jolned an inner clty group nlnlstry ln Uashington, DC that
uas concerned with low-income housing. (1965-L968)

Professional Aff iliatlons :

Certified Industriel Hyglenlst, Amerlcan Board of Industrlal Hyglene.

Amerlcan Acaderny of Industrlal Hygiene.

American Industrlal Hyglene Assoclatlon, Soclal Concerns Comlttee, EPideniology
Cormittee.

O Anerican Pub1lc Health Association, Occupational HeaILh Sectlon.

Society for Epldeniologic Reseerch.

Society for Occupatlonal and Environmental Health

Soclety of ltinlng Engineers.

Uorh Relations Group.

Advlsory Corunittee, Gancer Reglstry, l{assachusetts Department of Public Health.

Advlsory Gomnittee, tlassachusetts Coalltlon for Occupational Safety and Healtb.

Advlaory Comittee, Phlladelphia Area ProJect for Occupational Safety and Health.

Regearch Advisory Council, Generlc Technology Center on Resplrable Dust' The

Pennsylvanla State Unlversity.

Advisory Panel, Health and Safety Control Technologles ln the ttorhplace, Office of
fechaology Assessment, U.S. Congress.

Llgted ln tho's llbo in Health Gare.
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Other Professional Activltles :

f have served as a consultant for the Unlted lllne Uorkers of Anerica, the 0i1'
Ghenlcal and Atonic Workers International Unlon, the U.S. Occupatlonal Safety Ead

Heelth Adninlstratlon, the Offlce of Technology Assessnent of tbe U.S. Congress'
Abt Assoclates, Cambridge, t{ass., the llatlonal Cancer Institute, end the U.S.
Bureau of tlines. I bave lectured at Harvard College, Harvard School. of Public
Health, Tufts University l{edical Scbool, Universtty of }lassacbusetts lledical
School, Universlty of Gonnectlcut lledlcal School, and the llentuorth Instltute of
Technology.

GenEral Publications:

1. "Gomsat: The Technology for Controlllng Global Comnunicatlons," ln llarvin
Surkln and Alan IJoIfe, eds., The End of Political Science. (The Free Press, New

York, 1971).

2. Contributing author to Jeanne ll. Stellrnan and Susan Daun, Work is Dangerous to
your Health. (Random House, I{ew York, 1973}.

3. "Health Hazards of Garbon Disulphide," pamphlet, Urban Affalrs Center' Uest
Virglnia State College, Instltute, UV (1973).

4. *TDI: IE lt Dangerous?" parnpblet, Ol1, Chemical, and Atonlc Uorhers Inter-
aationaL Unlon, Denyer, Gol.orado (1976).

5...WorhersEducatlononHea1thandSafetyintheLoca1Unlon,,.@
Synoosium for Labor Educators on Occupatlonal Health and Safety, October, 1979'
School for Workers, University of llisconsln, lladison.

6. ,,Elport of Hazardous Industrles: Tbe Vlew fron a Local Union," pre8ented at a

conference on the erport of hazardous lndustrles, Hunter ColLege, Itleu York'
Decenber, 1979. In press.

7. Kerr, Lorin E., Janes L. lfeeks, tlaler For, "Reckless Deregulatlon in the Coel
I{lnes," , to.44. Uinter' 19E3.

Publlcatlons in Refereed Journals:

E. (Letter) Amer. Ind. Hvg. Assoc. J.. 39:A15'20 (197E).

g. UeeLe, J. L., Peters, J. !1., and tlonson, R. R. "screening for Occupational
Eea1thBazardelntheBubberIndugtry,PartI,n@2l125.I.4t
(1eEl).
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10. . "Screening for OccupaLional Health tlazards in lhe Rubber
rudustry'PartrI:Hea1thHazardsintheCuringDeparLment,..@
2:143-151 (LgEI).

11. "Occupational Lung Disease" (LetLer) Ann. lnt. lled.. 9E:66E (19E3).

12. lleeks, Janes L., and tlaier For, "Fatality Rates and Regulatory Policies in
Bituninous Coal Hinlng, I959-19E1," Amer. J. Pub. HIth. 7J:L278.12E0 (19E3).

13. "Occupational Stress ln a High Hazaed Lndustry" Ann. Amer. Conf. Gov. Ind. Hyg.
8: in press.

14. "Survey of Current Problens in Respirable Dust Control", Proceedings of
Synposiun on Control of Respirable Dust, U.S. lline Safety & flea1th Adninistration.
E1-9s (r_eE3 ) .

15. "Quartz Dust: New Policy for an OId Hazard?", Proceedings of SXrmposiun on
Control of Respirable Dust, U.S. lline Safety & Itealtb Adninistration. 279-2E2
(1eE3 ) .

1.6. Lleeks, Jemes L. and Jordan, llary Lu, "Chronlc Hazards and Aeute Enforeement:
Dilemna for Occupational Health Enforcement Policy," llilbank llemorial Fund
Quarterly. 632L27-L4O (19E5).

17. lJeeks, James L. and Llagner, Gregory R., "Gompensation for Oecupat.ional Disease
with l{uLtiple Causes: Ihe Case of Coal lliners' Respiratory Diseases," Ager-!.
Pub. Hlth. 76 (19E5), in press.
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COMI4ENTS ON PROPOSED RULES OF THE

WEST VIRGINIA WORKERSI COMPENSATION FUND

Legislative Rule 23-1.
Series L, Section 20.8

Standards for Medical Examination

Submitted By:

Joseph S. Beeson
Brent D. Benjamin

ROBINSON & MCELWEE
Post Office Box L79L
Charleston, West Virginia 25326



o BEFORE THE LEGISLATIVE
RULE.!'IAKING REVIEW COMMITTEE

December 10, 1-985

In reviewing the proposed occupational pneumoconiosis

examination standards, questions have been raised regarding the

legislative authority for such rules, and whether such rules are

reasonable. Specifically, concern has been demonstrated at three
a

places: (1) whether an apparent conflict with the Code exists

regarding the procedures for ordering additional testing or

studies, (2) the reasonableness of the altitude adjustments as

adopted for arterial blood gas testing; and (3) the reasonable-

ness for the impairment values proposed in the "Table 4 Impair-

ment of Pulmonary Function. n

In asserting that an apparent conflict with the Code

exists with regard to the procedure in the proposed rule for

ordering additional testing or studies, it would appear that some

individuals rely on an overly restrictive view of the Commis-

sionerrs powers in workerst compensation mattersr and further

that they ignore significant statutory language providing not

only specific but also inherent powers which would apparently

permit such additional testing or studies to be ordered by the

Commissioner. Such testing and studies are important to obtain-

ing the most accurate fairness to all parties. It certainly is

not a mechanism geared to avoiding the findings tending to

indicate the highest degree of impaj-rment.

Such obviously was not the caser eis was, evidenced by the

medical testimony elicited during the public hearings of these



BEFORE THE LEGISLATIVE
RULE-IIAKING REVIEW COMMITTEE

December 10, 1985

In reviewing the proposed occupational pneumoconiosis

examination standards, questions have been raj-sed regarding the

legislative authority for such rules, and whether such rules are

reasonable. Specifically, concern has been d.emonstrated at three
,

places: (1) whether an apparent conflict with the Code exists

regarding the procedures for ordering additional testing or

studies, (2) the reasonableness of the altitude adjustments as

adopted for arterial blood gas testing; and (3) the reasonable-

ness for the impairment values proposed in the "Table 4 Impair-

ment of Pulmonary Function."

In asserting that an apparent conflict with the Code

exists with regard to the procedure in the proposed rule for

ordering ad.ditional testing or studies, it would appear that some

individuals rely on an overly restrictive view of the Commis-

sionerts powers in workerst compensation matters, and further

that they ignore significant statutory language providing not

only specific but also inherent powers which would apparently

permit such additional testing or studies to be ordered by the

Commissioner. Such testing and studies are important to obtain-

ing the most accurate fairness to all parties. It certainly is

not a mechanism geared to avoiding the findings tending to

indicate the highest degree of impairment.

Such obviously was not the caser ds was,evidenced by the

medical testimony elicited during the public hearings of these

2-



and in no way circumscribes the type of advice or reconmendations

which the Occupational Pneumoconiosis Board may make to the

Commissioner.

When read in pari materia with W. Va. Code SS 23-L-L3 and

23-L-l-5, it is exceedingly clear that the Commissioner has not

only a plethora of inherent powers, but also significant explicit

powers to provide for such physical examinations. In that

context, W, Va. Code S 23-L-L5 permits the Commissioner to make

investigations in such manner as in her judgrment is best calcu-

lated to ascertain the substantial rights of the parties and to

carry out the provisions of the workersr compensation statute.

W. fq. Cole S 23-1-13 provides that the Commissioner shall adopt

reasonable and proper rules of procedure, and regulate and

provide for the method of making investigations, physical exami-

nations and inspections. These statutory sections clearly

envision that the ultimate purpose of the Commissioner's powers

i-s to ascertain the substantial rights of the parties. That

purpose may be achieved by means of investigations' physical

examinations, and inspections, for which the Commissioner is

given explicit power to adopt reasonable and ProPer rules of

procedure.

The provision in the proposed occupational pneumoconiosis

standards providing for ordering additional testing or studies is

not only explicitly provided for by S 23-L-L3, when read with

SS 23-4-6a and 23-4-8, but is clearly within the inherent Powers

Code S 23-L-15, that the Commissioner make suchof W. Va.

3-



o investigations as are best calculated

substantial rights of the parties.

to ascertain the

An qxtremely narrovr view of the Commi-ssionerts Powers is

also clearly at odds with caselaw in this State. The powers,

duties, and responsibilities granted to the Commissioner in

relation to claims of injured workmen are rather broad. and

comprehensj-ve in scope. Co1vin v. E !r!_. I L54 W. Va. 280, L75

S.E.2d 186 (1970). Namely, the Commissioner has and may exercise

cert.ain powers which reasonably and necessarily arise by impli-

cation in order to enable her to properly carry into effective

operation the powers expressly granted to her and the duties

imposed upon her. Id. Therefore, the provision to permit

additional testing would appear to be not in conflict with the

Code and is, in fact, fully compatible with both the explicit and

inherent powers of the Commissioner.

Concerns have also been raised which focus on the reason-

ableness of the altitudinal adjustments, and the impairment

values proposed. fndeed, some would apparently assume that the

altitudinal adjustment would be ndetrimentaln to claimants tested

at higher altitudes.
The standard to which these proposed rules are to be held

is one of "reasonableness." with regard to the existence of an

altitudinal ad.justment in arterial blood gas studies, there can

be no question but that the sum total of the medical opinion

garnered at the public hearings was solidly in favor of such an

adjustment as an excellent and necessary method by which to

standardize results obtained at different laboratories around

4-



West Virginia. Such physicians included Dr. Donald Rasmussen,

Dr. N. Leroy Lapp, and Dr. Joseph Renn.

Wit,h, regard to the amount of altitudinal difference

necessary, it is apparent that a variety of views hrere expressed

during the public hearings. Most of these views were of the
nlayn variety and were completely unsupported by objective

scientific or medical criteria. Again, the measure to which the

promulgated standards are to be held is merely one of 'reason-

ableness." There would appear to be a lack of statutory author-

ity for the Legislature to substitute its npolicy decision' for

an Administrative Agencyr s standard founded upon medical certain-

ty obtained at open public meetings in the Legislaturers deter-

mination of that standardts reasonableness. W. Va. Code S 29A-

3-11 (b). The professional opinions elicited at the public

hearings clearly support the reasonableness of the standardrs

adjustment of 5mm Hq per 11000 feet above Charleston. One need

only refer to the comments and epistle of Dr. N. Leroy LaPp for a

professional assessment of altitudinal variations in West Vir-

ginia. Indeed, Dr. Donald Rasmussen, the mentor of West Virginia

miners as evidenced by the Comments of Miner Floyd Cox and Miner

Bill Bailey, is on record as evidenced by the public hearings as

believing there to be a more stringent altitudinal difference

between Beckley and Charleston than that contained in the Pro-

posed standards; i.e., L0mm Hg versus 9mm Hg.

Omission of the proposed altitudinal adjustment would

improperly burden those claimants living at altitudes below the

altitude of. Bluefield or Beckley certainly the vast majority
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o of miners in West Virginia. It most certainly cannot be con-

sidered "reasonable" that a claimant living in Kanawha County

should have to go to Beckley to have his blood gases tested in

order to get the benefit of an artificial change in his blood gas

measurements. The altitudinal change correctly addresses the

change which altitude, and not occupational pneumoconiosis, in

fact causes. The 20tZ permanent partial disability which results

solely from the artificially diminished test results that the one

hour drive from Charleston to Beckley causes is most certaj-n1y

illogical and unreasonable to the other miners of this State a44

to the employers of this State.

With regard to the amount of impairment attributable to

varying degrees of measured pulmonary impairment, it is obvious

that the public comment resulted in a change to the initially

proposed standards. Testimony from long-time practitioners in

the field of workersr compensation law indicated that the ini-

tialIy proposed standards were essentially a composite of the

unwritten standards which had long been applied in such cases.

This was before the above-mentioned change vtas made to the

standards.

As with the altitudinal adjustments, the proper standard

of review is one of nreasonableness.n It cannot be forgotten

that the workers' compensation system is unique in that most

individuals receiving workers' compensation will continue to be

able to work, that claimants can easily reopen claims for more

compensation if their condition worsens, and that these benefits

are paid for by West Virginiars employers.
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o As set out in the record from the public hearings, with

respect to the ventilatory studies, the promulgated standards are

almost exactly the same as those used for social security cases.

Two tables for blood-gas transfer impairment were set forth; one

by Dr. Rasmussen, and one by Dr. Lapp. Unfortunatelyr ES his own

articles would seem to indicate, Dr. Rasmussenrs criteria for

determining the existence of impairment are just two easily met.

One of Dr. Rasmussenrs published studies admits that as many as

988 of the individuals he tests meet his standards of impairment.

Rasmussen, D. L., nPatterns of physiological impairment in coal

workers' pneumoconiosis." Ann NY Acad Sci 200:455i L972. Fur-

thermore, Dr. Rasmussen has conceded that many of those who show

"abnormalities" in gas exchange were asymptomatic. Rasmussen,

D.L., "Discussion." Ann NY Acad Sci 2002 464i 1972.

In conclusion, it is far too easy for some to conduct a

"reasonableness" inquiry by considering only a segment of those

groups affected: coal miners. This, of course, adds to West

Virginiars negative business image and places an unreasonable and

unjustifiable burden on the Staters employers, as well as the

workersr compensation system.
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