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TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

SUNDAY, JANUARY 5, 1986
SENATE JUDICIARY, ROOM W-210

5:00 - 7:00 p.m.

1. Approval of Minutes - December 8, 1985

December 10, 1985

2. REVIEW OF LEGISLATIVE RULES:

a.

West Virginia Department of Health - Proposed
rules and requlations relating to Hazardous
Substancesg, Chapter 16-31, Series 50, 1986

West Virginia Nursing Home Administrators
Licensing Bcard - Proposed rule and regulations
governing nursing home administrators

W. Va. Board of Registration for Professional
Engineers - Proposed rules and regulations
governing the W. Va. Board of Registration
for Professional Engineers

W. Va. Board of Hearing Aid Dealers - Proposed
rules and regulations governing the West Virginia
Board of Hearing Aid Dealers

W. Va. Health Care Cost Review Authority -
Proposed rules and regulations relating to
interim standards for lithotripsy services

Board of Medicine - Proposed rules and regulaticns
governing approval of medical schools net accredited
by the Liaison Committee on Medical Education

3. Other Business

TUESDAY, JANUARY 7, 1986
SENATE JUDICIARY, ROOM W-210

5:00 - 7:00 p.m.



1.

2.

TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TUESDAY, JANUARY 7, 198¢
SENATE JUDICIARY, ROOM W-210

5:00 - 7:00 p.m.

REVIEW OF LEGISLATIVE RULES:

a‘

£.

Board of Examiners of Registered Professional
Nurses - Proposed rule relating to requiring
that, beginning in 1992, nurses obtain a
baccalaureate degree as a minimum for licensure
as a registered professional nurse

Workers' Compensation - Standards for Medical
Examination in Occupational Pneumoconiosis
Claims

Workers' Compensation - Propcsed rules and
regulations relating to the administration of
the Cocal-Workers' Pneumccconiosis Fund

State Tax Department - Proposed rules and
regulations governing the operation of a
statewide electronic data processing system
network, to facilitate administration of the
ad valorem property tax on real and personal
property

State Water Resources Board - Series I, Water
Quality Standards, Series II, National Pollutant
Discharge Elimination System Rules, Series III,
Special Rules and Series IX, Underground Injection
Control Rules

Proposed amendments to Chapter 2%A, Article 3

Other Business



Sunday, January 5, 1986 Legislative Rule-Making Review Committee
(Rule §29A-3-10) -

5:00 - 7:00 p.m.

Dan Tonkovich, Joseph P, Albright,
ex officio nonvoting member ox officio nonvoting member
Senate House
Williams, R., Chairman Casey, Chairman
Boettner Knight
Rogers Schifano (absent)
Tomblin Wiedebusch
Harman Shaffer
Shaw Springston (absent)

The meeting was called to order by Mr. Williams, Co-Chairman.

The minutes of the December 8, 1985, meeting were approved.
The minutes of the December 10, 1985, meeting were approved as
amended to show that Dr. N. Leroy TLapp, West Virginia University,
was in favor of the altitude adjustment provision.

Debra Graham, Associate Counsel, reviewed the rule proposed
by the Department of Health relating to Hazardous Substances,
Chapter 16-31, Series 50, 1986.

Upon motion of Mx, Knight, properly seconded and adopted,
the proposed rule was approved.

Ms. Graham discussed the rule proposed by the Board of
Medicine relating to rules and regulations governing approval
of medical schoels not accredited by the Liaison Committee
on Medical Education. She explained that the Board had
substantially modified the rule subsequent to Committee
approval and that the Committee should vote on the modified
rule. Dr. David X. Heydinger, Secretary, WV Board of Medicine,
responded to questions from the Committee on the proposed rule.

Upon motion of Mr. Shaffer, properly seconded and adopted,
the proposed rule was approved as modified.

Ms. Graham briefly explained the rule proposed by the
Health Care Cost Review Authority concerning the interim
standards for lithotripsy services. She told the Committee
that the Authority has made the modifications she suggested. John
Kozak, of the Authority, further explained the rule and answered
questions from the Committee. Bill Crouch, of the Authority,
explained to the Committee why the Authority is only gecing

to authorize two lithotripsy machines in this state.

Upon motion of Mr. Shaffer, properly seconded and adopted,
the proposed rule was approved as modified.



Mr. Graham informed the Committee that she and the Board
of Nursing Home Administrators are still discussing necessary
modifications to their proposed rule relating to regulations
governing nursing home administrators. Mr. Williams postponed
consideration of the proposed rule until the Committee's
Friday meeting.

Ms. Graham discussed the rule proposed by the W. Va.
Board of Registration for Professional Engineers. 8he said
that the Board had agreed to several minor modifications.
Mr. Kenneth H. Means, of the Board, briefly discussed the
proposed rule.

Upon motion cf Mr. Shaw, properly seconded and adopted,
the proposed rule was approved as madified.

Ms. Graham reviewed the rule proposed by the W. Va.
Board of Hearing Aid Dealers relating to rules and regulations
governing the West Virginia Board of Hearing Aid Dealers.
She told the Committee that the Board had agreed to several
minor modifications.

Mr. Ralph E. Hoover, representing the Board, told members
of the Committee that the laws relating to hearing aid
dealers has become outdated and needs to be amended.

Upon metion of Mr. Harman, properly seconded and adopted,
the proposed rule was approved as modified.

The meeting was adjourned.



ROLL CALL - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

DATE: v, & 1 78L

TIME: 5-00-7.020 pr.
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NAME

Present Absent

Yeas

Nays

Albright, Joseph P.
Casey, James M.
Knight, Thomas A.
Schifano, Larry E.
Wiedebusch, Larry
Shaffer, Charles R.

Springston, Benjamin

Tonkovich, President
Williams, Ralph D.
Boetther, John ”Si“
Rogers, J. Robert
Tomblin, Earl Ray
Harman, C. N.

Shaw, Michael
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AGENDA

LEGISLATIVE RULE-MAK =T REVIEW COMMITTEE

TUESDAY, JANU22Y 7, 1986
SENATE JUDICIARY, 2004 W-210

3:00 - 5:00 p.m.

1. REVIEW OF LEGISLATIVE RULES:

a. Board of Examiners o Registered Professional
Nurses - Proposed ruls relating to requiring
that, beginning in 1%92, nurses obtain a
baccalaureate degree as a minimum for licensure
as a registered professional nurse

b. Workers' Compensation - Standards for Medical
Examination in QOccupational Pneumoconiosis
Claims

C. Workers' Compensation - Proposed rules and
regulations relating to the administration of
the Coal-Workers' Pneumoconiosis Fund

d. State Tax Department - Proposed rules and
regqulations governing the operation of a
statewide electronic data processing system
network, to facilitate administration of the
ad valorem property ta2x on real and perscnal
property

e. State Water Resources Bcard - Series I, Water
Quality Standards, Series II, National Pollutant
Discharge Elimination System Rules, Series IXI,
Special Rules and Series IX, Underground Injection
Control Rules

£. Proposed amendments to Chapter 29A, Article 3

2. Other Business
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Tuesday, January 7, 1986 Legislative Rule-Making Review Commititee
{Code 9A-3-10)

3:00 - 5:00 p.m.

Dan Tonkovich, Joseph P. Albright,

ex officio nonvoting member ex officio nonvoting member
Senate House

Williams, R., Chairman Casey, Chairman

Boettner Knight

Rogers Schifano

Tomblin Wiedebusch

Harman Shaffer

Shaw Springston

The meeting was called to order by Mr. Williams, Co-Chairman.

The minutes of the January 5, 1986, meeting were approved.

Mr. Williams told the Committee that the first rule on the
agenda was the rule proposed by the Board of Registered
Professional Nurses relating to the requirement that, beginning
in 1992, nurses obtain a baccalaureate degree as a minimum for
licensure as a registered professional nurse.

Mr. Knight moved that the proposed rule be referred to the
Joint Committee on Government Operations for study during the
next interim period and that the Joint Committee on Government
Operations report back to this Committee with its
recommendations.

Mr. Shaffer moved to amend Mr. Knight’s motion to state that
the proposed rule is against public policy and that the proposed
rule be rejected. Mr., Shaffer demanded a reoll call on the
motion,

Mr. Williams ruled that Mr. Shaffer’s motion was a

dispesitive motion, moving that the proposed rule be rejected,



and was not an amendment to Mr. Knight’s motion. A vote was
taken on Mr. Shaffer’s motion that the proposed rule be rejected.
The motion passed on on a vote of seven yeas and five nays.

Mr. Williams invited menbers of the Occupational
Pneumoconiosis Board to respond to the question as to what effect
removal of the altitude adjustment provision would have on the
rule proposed by the Workers’ Conmpensation Commissioner relating
to Standards for Medical Examination In Occupational
Pneumocconiosis Claims. He alsoc asked Board members to suggest
alternatives to the altitude adjustment provision.

Dr. James Walker, Chairman of the Occupational Pneumoconiosis
Board outlined the various alternatives available to the Board to
deal with the effect of changes in altitude on blood gas studies.
Pr. Walker told the Committee that if the altitude adjustment
provision were to be deleted, that the Board would be in the same
position that it was in prior to the West Virginia Supreme Court
ruling in the Javins case, and that the smaller c¢oal c¢ompanies
would be penalized,

Dr. Walker responded to questions from the Committee.

William Mitchell, Senior Counsel, Workers’ Compensation Fund,
answered a question from Mr. Casey regarding the Javins case.

Mr. williams asked Dr. Walker to introduce the other members
of the Beoard who were present. Dr. Walker intoduced Dr. Willard
Pushkin, Dr. William Revercomb and Dr. Dennis Kugel.

Mr. wWilliams asked if the members of the Committee had
further questions for Dr. Walker or any other member of the
Board. Mr. Williams asked that the motion relating to the
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deletion of the altitude adjustment provision from the minutes of
the previous meeting be read.

Mr. Shaw moved that the Committee reconsider the action which
it took at its December 10, 1985, meeting where, upon motion of
Mr. Boettner, the Committee voted to delete the altitude
adjustment provision from the proposed rule. Mr. Shaw demanded a
rell call on the motion.

Messrs. Casey, Boettner and Knight spoke in opposition to the
motion to reconsider.

Messrs. Harman, Rogers and Shaffer spoke in favor of the
motion to reconsider.

The motion to reconsider the previous action of the Committee
passed on a vote of eight yeas and four nays.

Mr. Williams announced that a roll call vote would be taken
on Mr. Boettner’s motion to delete the altitude adjustment
provision,

Upon reconsideration, the motion by MNr. Boettner that the
altitude adjustment provision be deleted was defeated on a vote
of four yeas and eight nays.

Mr. sShaw moved that the rule proposed by the Workers’
Compensation Commissioner relating to Standards for Medical
Examination in Occupational Pneumoconiosis Claims be approved.
Mr. Williams announced a roll call vote on the motion. The motion
was adopted on a vote of eight yeas and four nays.

Mr. Williams asked Debra Graham, Associate Counsel, to
explain the question before the Committee regarding the rule
proposed by the Workers’ C(Compensation Commissicner relating to
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the administration of the Coal Workers’ Pneumoconiocsis Fund. She
explained that, at the request of the Committee, the Workers’
Compensation Commissioner had been asked tc determine how many
companies ﬁould take advantage of a ninety-day window in the
proposed rule which would allow a company withdrawing £from the
Fund to become self-insured and receive a refund of all unearned
excess premiums. The Commissioner was also asked to determine
what effect such withdrawals would have on the Fund. Mr.
Mitchell provided the requested information and then responded to
questions from the Committee.

Mr. Shaffer asked unanimous consent for a member of the
public, Mr. Fred St. John, of H. & F. Mining, Inc., to address
the Committee.

Mr. Mitchell again responded to questions from the Committee.

Mr. Williams asked Mary Martha Merritt, Workers’ Compensation
Commissioner, if she would be willing to add a ninety-day window
provision to the proposed rule. She stated that although she was
not in favor of such a provision that she would insert one if the
Committee requested it.

Mr. Williams recognized Fred St. John, H & F Mining, Inc., to
ask a guestion.

Mr. Mitchell and Mrs. Merritt responded to questions from the
Committee.

Mr. Boettner wmoved that the Committee request that the
Workers’ Compensation Commissioner amend the emsrgency rule
currently in effect to allow a ninety-day period for companies to
withdraw from the fund for self-insurance purposes and to receive
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any unearned excess premiums and also moved that the proposed
legislative rule be modified to reflect the ninety-day window.

Mr. Casey moved to amend Mr. Boettner’s motion to reduce the
ninety-day period to sixty days. The motion failed.

Mr. Boettner’s motion was adopted.

Upon motion of HMr. Boettner, properly seconded and adopted,
the rule proposed by the Workers’ Compensation Commissioner
relating to the administration of the Coal Workers’
Pneumoconiosis Fund was approved as modified.

Mr. Williams asked if any members of the Committee had any
comments or gquestions regarding the rule proposed by the State
Tax Department relating to the operation of a statewide
electronic data processing system network, to facilitate
administration of the ad wvalorem property tax on real and
personal property. There were none.

The Chairman then advised the Committee that it had adjourned
a previous session with a motion pending to adopt the rule
proposed by the tax commissioner. The motion was then taken up
and acted upon. The motion was adopted. Mr. Tomblin and HMr.
Rogers voted nay.

The meeting was adjourned.
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FRIDAY, JANUARY 10, 1986

- & HOUSE JUDICIARY, ROOM M-418
- . 10:15 a.m.
v

1l. é%EVIEW OF LEGISLATIVE RULES:
&& 2. WV Department of Highways - Transportation
of HazZrdous Wastes by Highway Transporters

NX gbf b. Department of Natural Resources - Proposed
&

:@ﬁ rules and regulations relating to Hazardous
¥'§Q Waste Management

)5 ;‘% Cc. WV Board of Health - Proposed rules and
\ requlations relating to adult group home
licensure

d d. Department of Natural Resources - Proposed
o rules and regulations relating to WV/Npdes,

Coal Mining Point Source Category and Related
Sewage Facilities

QV e. West Virginia Nursing Home Administrators
p Licensing Board - Proposed rule and regulations
\f governing nursing home administrators - ’
y f. W. Va. Board of Medicine - Propesed rules and
N ‘%. regulations relating to licensing, disciplimary =~ — -
ig;wgssg and complaint procedures; podiatry; physician
¥ assistants. '



Friday, January 10, 1986 Legislative Rule-Making Review Committee

{Code §49A-3-10)

10:15 a.m.
Dan Tonkovich, Joseph P. Albright,
ex officic nonvoting menber ex officio nonvoting member
Senate House
Williams, R., Chairman Casey, Chairman
Boettner Rnight
Rogers Schifano
Tomblin Wiedebusch (Absent)
Harman (Absent) Shaffer (Absent)
Shaw springston (Absent)

The meeting was called to order by Mr. Casey, Co-Chairman.

Mr. Casey asked Debra Graham, Associate Counsel, to explain
her abstract of the rule proposed by the Department of Highways
relating teo transportation of hazardous waste by Highway
Transporters,

Mr. Robert San Julian of the Department of Highways addressed
the Committee, asking that the effective date in the proposed
rule be amended, which would require adding new sections to the
proposed rule. Mr, Casey told Mr. San Julian that the Committee
could not act on portions of a rule that was not before it.

Upon motion of Mr. Knight, properly seconded and adopted, the
proposed rule was approved.

The minutes of the January 7 meeting were approved.

Mr. Casey asked Ms. Graham to explain her abstract of the
rule p;oposed by the Department of Natural Resources relating to
Hazardous Waste Management.

Mr. Ron Shipley of the Department of Natural Resources spoke
to the Committee on changes which would be effected by the

proposed rule and responded to questions from the Committee.



Upon motion of Mr. Knight, properly seconded and adopted, the
proposed rule was approved as modified.

Mr. Casey asked Ms. Graham to explain her abstract of the
rule proposed by the Department of Natural Resources relating to
WV/NPDES, Coal Mining Point Source Category and Related Sewage
Facilities.

Mr. Casey requested Mr. Shipley to address the Committee and
explain the changes which would be made by the proposed rule.
Mr. Shipley then responded to questions from the Committee,

Upon motion of Mr. Knight, properly seconded and adopted, the
propesed rule was approved.

The Committee then moved to a consideration of the rule
proposed by the Board of Health relating to adult group home
licensure.

Ms. Graham explained her analysis of the proposed rule,

At Mr. Casey’s request, Kay Howard of the Health Department
explained the Board’s posgition on the proposed rule and then
responded to questions from the Committee.

Earl Stewart of the Department of Health alsc responded to
questions from the Committee.

Upon motion of Mr.Knight, properly seconded and adopted, the
rule was approved as modified.

Mr. Graham proceeded to explain the rule proposed by the West
Virginia Nursing Home Administrators Licensing Board relating to
the rule and requlations governing nursing home administrators.
She explained that she had suggested major modifications to the
Board which they are currently attempting to comply with.

2



Upon motion of Mr. Knight, properly seconded and adopted, the
proposed rule was laid over until the Committee’s next meeting.

The Committee proceeded to a consideration of the proposed
rule of the Board of Medicine relating to licensing, disciplinary
and complaint procedures; podiatry; physician assistants.

Ms. Graham explained her analysis to the Committee.

Ron Walton, Executive Secretary, explained the rule and
responded to questions from the Committee.

Upon motion of Mr. Williams, properly seconded and adopted,
the proposed rule was approved as modified.

The meeting was adjourned.
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

MONDAY, JANUARY 27, 1886

HOUSE MINORITY CAUCUS ROOM, M-260

Approval of Minutes - Meeting January 10, 1386
REVIEW OF LEGISLATIVE RULES:

a. WV Dept. of Agriculture - Regulations for
Governing Livestock Dealers

b. WV Nursing Home Administrators Licensing
Board - Proposed rule and regulations
governing nursing home administrators

Proposed amendments to Chapter 29%A, Article 3

Other business



Modified 1-24-86

WEST VIRGINIA LEGISLATIVE RULE
STATE DEPARTMENT OF AGRICULTURE
CHAPTER 19-10B
SERIES XIh

Title: Licensing of Livestock Dealers

Section 1. General

1.1 Scope - This legislative rule is promulgated to establish the
general procedures for the licensing of livestock dealers under the
provisions of "The West Virginia Livestock Dealer's Licensing Act", W.Va.
Code, §19-10B-1, et seq.

1.2 Authority - W.Va. Code, §19-10B-9.
1.3 Filing date -
1.4 Effective date -

Section 2. Definitions

2.1 For the purposes of this rule, unless the context clearly
indicates otherwise:

2.1.1 "Bond" means a written instrument issued or executed by a
surety or an insurance company licensed to do business in this state,
guaranteeing that the person bonded shall faithfully fulfill the terms of
the contract of purchase and guarantee payment of the purchase price of all
livestock purchased by him, made payable to the commissioner for the benefit
of persons sustaining loss resulting from the nonpayment of the purchase
price or the failure to fulfill the terms of the contract of purchase.

2.1.2 "Commissioner" means the commissioner of agriculture of the
state of West Virginia and his duly authorized representatives.

2.1.3 "Department" means the department of agriculture of the state
of West Virginia,

2.1.4 "Livestock™ means cattie, horses, swine, sheep, goats or any
other animal of the bovine, equine, porcime, ovine, or caprine specie and
domestic poultry.



2.1.5 ™Livestock dealer" means a person, other than a livestock
producer, who buys, receives or assembles livestock for resale, either for
his own account or that of another person.

2.1.6 '"Livestock producer” means a person selling livestock which
he has raised, or livestock which he has purchased and summered or wintered.
A persen is deemed to have raised an animal, regardless of its age, if he
has owned it since its birth, A person is deemed to have purchased and
summered or wintered an animal if he acquired such animal after its birth
and has held ownership of such animal for a continuous pericd of sixty days
or more,

2.1.7 "Livestock transaction" means a transaction whereby livestock
is bought, sold, received, exchanged or otherwise transferred to or from a
livestock dealer.

2.1.8 "Person" means an individual, partnership, corporation,
association or other legal entity.

Section 3, License Applications and Fee

3.1 An applicant for a livestock dealer's license shall submit his
application on forms provided by the commissioner.

3.2 FRach application shall be filed with the commissioner on or
before the thirtieth day of June of a given year for an annual license to be
issued for the period commencing the first day of July of such year and
ending on the thirtieth day of June of the following year.

3.3 A fee of thirty dollars shall be remitted with each application
which is filed.

Section 4.  Surety Bond Requirements

4,1 Each applicant for a livestock dealer's license under the
provisions of this rule shall file with the commissioner either of the
following:

4,1,1 A properly attested sworn statement that he or she is
maintaining a valid surety bond pursuant to the requirements of The Federal
Packers and Stockyards Act of 1921, as amended; or

4.1.2 A fully executed surety bond, executed by a company
authorized to do business in the state of West Virginia, in the amount of
ten thousand dollars:

4,1,2.1 Guaranteeing that the applicant shall faithfully fulfill
the terms of the contract of purchase and guarantee payment of the purchase
price of all livestock purchased by him, made payable to the commissioner
for the benefit of persons sustaining loss resulting from the nonpayment of



the purchase price or the failure to fulfill the terms of the contract of
purchase, and

4.1.2,2 Guaranteeing that a seller of livestock who is adjudged by
a court of competent jurisdiction to have been wronged or damaged by any
fraud or fraudulent practices of the applicant shall have a right of action
for his damages for compensation against such bond.

Section 5. Maintepance of Records of Transactions

5.1 Except as otherwise provided in subsection 5.2 of this sectiom,
every person licensed as a livestock dealer under the provisions of this
rule shall maintain & record of livestock transactions ir an official
transactions record book or boocks provided by the commissioner. Any such
transactions record books shall be and remain the property of the
department, and the delivery of such transactions record book or boocks to
the licensed livestock dealer shall in no way affect the ownership of such
transactions record book by the department. As a condition of receiving a
license to function as a livestock dealer, each licensee shall agree to use
reasonable care and diligence to preserve and protect all transactions
record books assigned to such licensee. Upon the request of the licensee,
the commissioner shall provide such additional transactions record book or
books as he may deem necessary for the licensee to comply with the
provisions of this rule,

5.2 The commissioner may authorize a licensee to maintain a record
of livestock transactions in aan alternative record bock, ledger or
automated data storage and retrieval system, instead of the transactions
records book prescribed in subsection 5.1 of this section, if:

5.2,1 The commissioner determines that such alternative record
book, ledger or automated data storage and retrieval system will permit the
recording of information in such a manner that the commissioner can, by
examining such alternative record book, ledger or a printout of an automated
data storage and retrieval system, readily obtain the same information which
would otherwise be required to be provided through the use of the official
transactions record book of the department;

5.2.2 The commissioner determines that such alternative method of
record keeping will allow for the correction of records and the notation of
the correction of records in accordance with the provisions of subsection
5.3 of this sectieon; and

5.2.3 The licensee demonstrates to the commissioner that such
alternative method of record keeping is a normal function of his business
cperations and, by eliminating duplicative work, will result in a
significant reduction in the licensee's administrative costs of doing
business.

5.3 Each livestock transaction in which a licensee is a party,
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LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Thursday, March 6, 1986

Record of hearing on the 6th day of March, 1986, beginning
at 2:15 p.m., East Wing—-Room 215. Present were House members:
Casey, Knight, Springston, Shaffer and Senate members, Williams,
Rogers and Harman., Also present, John Sibray. staff counsel.
Appearing on behalf of the DNR was Ron Shipley.

The Committee will meet sometime Friday, March 7.
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First of all I would like to express the gratitude 6 the
Committee for meeting with such short notice so late in the
Session and to tell you that the Department understands what it is asking
you and does not feel very good about it but felt it was the proper
and legal way to get the task done.

The regulations which you have before you have been filed
by us as approved regulations. In other words, we have filed them
in the State Regiéter as proposed regulations. We have had a thirty-
day comment hearing period provided for in there. We have taken
all the comments we have received. We have received from three
organizations and we have responded to those comments and made
changes in the regulations. some of the comments we have received

and the response to them is in that section



1 DRAFT4 I
2
3
4
5
6
7
8
9
10 A BILL to amend and reenact sections nine, eleven, twelve, and
11 fifteen, article three, chapter twenty-nine-a of the code of
12 West Virginia, one thousand nine hundred thirty-one, as
13 amended, and to further amend said article three by adding
14 thereto a new section, designated section fifteen-a, relating
15 to legislative rule-making review generally; describing the
16 method and the effect of proposing and filing a legislative
17 rule; providingmfon—thensubmissionhofﬂagencyeapp:ov&dgrulesrr"—"i“
18 to the legislative rule-making review committee; describing
19 the ‘procedure—to pe- followed by the. legislative-rule-making. ____ __
20 review ébmmittee in submitting 1legislative rules to the
21 legislature; describing the procedure to be followed in
22 promulgating emergency rules; prescribing the period during
23 which emergency rules shall be effective and providing for.
24 their earlier expiration under certain conditions;
25 o authorizing the secretary of state to disapprove emergency - ———-
- 26 rules not in compliance with. statutory law;. and providing for

27 judicial review of the determination of the secretary of
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state as to whether or not an emergency rule should be
disapproved.

Be it enacted by the Legislature of West virginia:

That sections nine, eleven, twelve, and {fifteen, article
three, chapter twenty-nine-a of the code of West virginia, one
thousand nine hundred thirty-one, as amended, be amended and
reenacted, and that said article three be further amended by
adding thereto & new section, designated section fifteen-a, ail

to read as follows:

§29A-3-9. Proposal of legislative rules.

When an agency“propﬁseswa”1egisla:ivemrula, other than an
emergency rule, it shall be deemed to be applying to--the-
legislature for permission, to be granted by law, to promulgate
such rule as approved by the agency for subnission to “the
Legislature or as amended and authorized by the legislature by
law.

An agency proposing a legislative rule,  other -than an---
emergency rule, shall first file in the state register"a-nétice
of its proposal, .including..the text _of the legislative rule and
including all materials required in the case of a procedural or
interpretive rule. _The agency shall then proceed as in the case
of a procedural and interpretive rule to the point of, but not
including final adoption. In lieu of final adoption, the agency
shall approve the rule, including any amendments, for submission
to the Legislature and_file such _notice of approval in the state

register and with the legislative rule-making review committee.



¥ TN TR R (SR U I T - R

NONON RN N ONNN B R R e e P e B e
wl Y N b W N PO W D~ s W PO

Such approval of the rule by the agency for submission to the

Legislature shall be deemed to be approval for subnrission to the
Legislature only and not deemed to give full force and effect
until authority to do so is granted by law.

§29A-3-11. Submission of legislative rules to the legislative

rule-making review committee.

(a} wWhen an agency finally approves a proposed legislative
rule for submission to. the .Legislature,  pursuant to the
provisions of section nine of this article, the agency shall
submit to the_ legislative rule-paking review committee at 1its

offices or at—a -regular meeting of such committee fifteen copies

of (1) the full text of the legislative rule as finally approved
by the agency, with new language underlined and with language to
be deleted from any  existing rule stricken-through but clearly
legible; (2) a brief summary of the content of the legislative

rule and a-description and a copy of any existing rule which the

agency proposes to amend or repeal; (3) a statement of -the- -

circumstances which require the rule; (4) a fiscal note
containing all-information included in._a.fiscal note for either
house of the- Legislature and a statement of the ecbnomic impact
of the rule -on the state or _its .residents; and (5) any other
information which the committee may request or which may be
required by law.

{b) The committee shall review each proposed legislative
rule and; in-its discretion, -may.hold public hearings thereon.
Such review shall include, but not be limited to, a determination

of:
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(1) wWhether the agency has exceeded the scope of its
statutory authority'in approving the proposed legislative rule;

{2) whether the proposed legislative rule is in conformity
with the legislative intent of the statute which the rule is
intended to implement, extend, apply, interpret or make specific;

(3) Whether the proposed legislative rule conflicts with any
other provision of this code or with any other rule adopted by
the same or a different agency;

(4) whether the proposed legislative rule is necessary to
fully accomplish the cobjectives of the statute under which the
proposed rule -was-promulgated; .. ... - .

{5) Whether the proposed legislative rule is reasonable,
especially as it affects the convenience of the general public or
of persons particularly affected by it;

(6) Whether the proposed legislative rule could be made less
complex or more readily understandable by the general public; and

(7) wWhether the proposed legislative rulg was promulgated in
compliance with the requirements of this article and with any
requirements imposed. by any other provision of this code.

{c) After reviewing the legislative rule,  the committee
shall recommend that the legislature; __  _

(1} BAuthorize the agency to promulgate the legislative rule,
or

(2) Authorize the agency to promulgate part of the
legisglative rule,.or ... . . ... _..

(3) Authorize the agency to promulgate the legislative rule

with certain amendments, or
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{4) Recommend that the rule be withdrawn.

The committee shall file notice of its action in the state
register and with the agency proposing the rule: Provided, That
when the committee makes the recommendations of subdivision (2},
{3) or (4) of this subsection, the notice ghall contain a
statement of the reasons for such recommendation.

(d) When the committee recommends that a rule be authorized,
in whole or in part, by the Legislature, the committee shall

instruct its staff or the office of legislative services to draft

a bill authorizing_ the agency to promulgate all or part of the
legislative .rule, - .and. incorporating _such amendments as the
committee desires. If the committee recommends that the rule not
be authorized, it shall include in its report a draft of a bill
authcorizing pronmulgation of the rule together  with a
recommendation. Any draft bill prepared under this section shall
contain a 1legislative finding that the rule is within the
legislative intent of the statute which -the -rule--is intended to.
implement, extend, apply or interpret and shall be avaiiabie fbr

any member of .the Legislature to introduce to the legislature.

§29A-3-12. Submission of legislative rules to legislatufe.

(a) . No later than forty days before the sixtieth day of each
reqular session of the Legislature, the cochairman of the
legislative rule-making review committee shall submit to the

clerk of the respective houses of the Legislature coples of all

proposed legislative rules__which have been submitted to and =

considered by the committee pursuant to the provisions of section

eleven of this article and which have not been previously
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submitted to the Legislature for study, together with the
recommendations of the committee with respect to such rules, a
statement of the reasons for any recommendation that a rule es

any —-patt ~of —a —rule -be —amerndedy be amended or withdrawn, and a

statement that a bill authorizing the legislative rule has been

drafted by the staff of the committee or by legislative services

pursuant to section eleven of this article. The cochairman of
the committee may alsc submit such rules at -the direction of the
committee at any time before or during a special session in which
consideration—-thereof .may be .appropriate. _The committee may

refuse to consider and -withhold -from. . its .report. any. proposed

legislative rule which was submitted to the committee fewer than
two hundred ten days before the end of a regular session. The
clerk of -each house shall submit the report to his house at the
commencement of the next session.

All bills introduced authorizing the promulgation of a rule
may be referred by the speaker of the House of Delegates_anﬂ_by
the president of the Senate to appropriate standing committeesléf
the respective-houses for._further consideration or .the matters
may be otherwise dealt with as each house.o: its rules providé.
The Legislature may. by..act authorize .the _agency to .adopt a
legislative rule incorporating the entire rule, or may authorize
the agency to adopt a rule with any amendments which the

Legislature shall designate. The clerk of the house originating

such act- shall—forthwith- file a copy of any bill enacted in

contemplation of this section in the state register and with the

agency proposing such rule and the clerk ofl each house 'ﬁéy'-
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prepare and file a syncopsis of legislative action during any
session on any ﬁroposed rule submitted to the house during such
session for which authority to promulgate was not by law provided
during such session.

(b) If the Legislature fails during its regular session to
act upon all or part of any legislative rule which was submitted
to it by the legislative rule-making review committee during such
session, no agency may - thereafter issue any rule or directive or
take other action to implement such rule or part thereof unless
and until otherwise_ authorized to do so.

{c) - Nothing - herein . shall . be construed . to prevent the
Legislature by law from authorizing or authorizing and directing
an agency toc promulgate legislative rules not proposed by the
agency or upon which some procedure specified in this chapter is
not yet complete.

(d) Whenever the Legislature is convened by proclamation of

the governor, upon his own initiative or upon application -of ~the----

members of the Legislature, or whenever a tégular-session of the
Legislature is..extended. or_ conveped by the vote or petition of
its members,- the Legislature may by act ehacted during such
extraordinary-or_extended session. authorize, in whole or in part,
any legislative rule whether submitted to the legislative rule-
making review committee, or not, if legislative action’ on ‘such
rule during such session is a lawful order of business.

{e) -  Whenever_ a date..is required by this sgection to be
computed in relation to the end of a regular session. of ﬁﬁé

Legislature, such date shall be computed without regard to any
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extensions of such session occasioned solely by the proclamation
of the governor. |

(f) Whenever a date is required toc be computed from or is
fixed by the first day of a regular session of the Legislature,
it shall be computed or fixed in the year one thousand nine
hundred eighty-four, and each fourth year thereafter without
regard to the second Wednesday of January of such years.

§29A-3-15. Emergency legislative rules; procedure for

promulgation; definition.

(a) .. Any agency with authority to propose legislative rules
may, without hearing, - £find that_ an emergency exists requiring
that emergency rules be promulgated and promulgate the same in

accordance with this section. Such emergency rules, together

with a statement of the facts and circumstances constituting the -

emergency, shall be filed in the state register and shall become

effective immediately upon such filing. Such emergency rules may

adopt, amend or repeal any legislative rule but the circumstances - --

constituting the emergency requiring such adoption, amendment or
repeal shall .be.stated with particularity .and _be subject to de.
novc review -by any .court having _originai_ jﬁrisdiction' bf“laﬁ
action challenging their validity. _Fifteen copies of the rules
and of the required statement shall be filed forthwith with the
legislative rule-making review committee.

An emergency rule shall be effective for not more than
fifteen -months_and shall expire earlier if any of the following

ocours:
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{1) The secretary of state, acting under the authority

provided for in section fifteen-a of this article, disapproves

the emergency rule because (A) the agency has exceeded the scope

of its statutory authority in promulgating the emergency rule;

(B) an emergency does not exist justifying the promulgation of

such rule; or {C) the rule was not promulgated in compliance with

the provisions of this section.

433 (2) The agency has not previously filed and fails to file
a notice of public hearing on the proposed rule within sixty days
of the date the proposed rule was filed as an emergency rule; in
which case the.emergency rule expires on the sixty-first day.

2+ (3) The agency has not previously filed and fails to file

the proposed rule with the legislative rule-making review

committee within one hundred eighty days of the date the proposed — —

rule was filed as an emergency rule; in which case the emergency
rule expires on the one hundred eighty-first day.

43} (4) The Legislature has -authorized or-- directed -
promulgation of an authorized legisiatiQE mfuie "déalingi wffh.
substantially the same. subject matter _singe such emergency rule
was first promulgated, and in which 'baée' the emergehcy rulg"
expires. on the date the authorized rule is made effective.

44} (5) The Legiglature has, by law, disapproved cf such
emergency rule; in which case the emergency rule expires on the
date the law becomes effective.

(b} - Any amendment to an_emergency rule made by the agency
shall be filed in the state register and does not constitute a

new emergency rule for the purpcée of acquiring additional time
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or avoiding the expiration dates in subdivision (1), (2), (3) or”
{4}, sﬁbsection {a) of this section. |

(c) Once an emergency rule expires due to the conclusion of
fifteen months or due to the effect of subdivision (1},(2), (3}
or {4), subsection {a) of this section, the agency may not refile
the same or similar rule as an emergency rule.

{(d) Emergency legislative rules currently in effect under
the prior provisions of this section may be refiled under the
provisions of this section.

{e) The provisions of this section shall noct be used to
avoid or evade--any provision of _this article or any other
provisions of this code, including any provisions for legislative -

review and approval of proposed rules. Any emergency rule

-pfomulgated for any such purpose may be contested in a judicial =

proceeding before a court of competent jurisdiction.

(£) . The legislative rule-making review committee may review

_any emergency rule to determine {1) whether the agency has -

exceeded the scope of its statutcry authorzty in prcmulgating the' o

‘emergency. rulﬁ;-(Z)uwhetber there . exists an_eme:gency justifyxng_“

the promulgation of such rule; and (3) _whether the rule was

promulgated in compliance with the requirements and prohibitions

contained in this section. The committee may recommend to the

agency, of the Legislature, or the secretary of state such action
as it may deem proper. '

{g) - -For the .purposes of this_section, an. emergency exists
when the promulgation of a rule is necessary for the immediate

preservation of the publzc peace, health, safety or welfare or is

S 1
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necessary to comply with a time limitation established by'this

code or by a federal statute or regulation or to prevent
sustantial harm tc the public interest.

§29a-3-15a. Disapproval of emergency rules By the secretary of

state; judicial review.

{a) Upon the filing of an emergency rule by an agency under

the provisions of section fifteen of this article, the secretary

of state shall review such rule and, within forty-two days of

such filing, shall issue a decision as to whether or not such

emergency. rule should be disapproved.

{b) - The secretary.of state shall disapprove an emergency

rule if he determines:

{1} That the agency has exceeded the scope of its statutory

authority in promulgating the emergency rule;

(2) That an emergency does not exist Jjustifying the

promulgation of the rule; or

{(3) That the rule was ng;_promulgated-in-compliance with--the -

provisions of section fifteeh of this'érfiélg.;"“

(¢) | . If the secretary.of state determipes, based upon the

contents of the rule or the supportihg”infprmation filed by the

agency, - that_the emergency rule should be disapproved, he may

disapprove such rule without gfurther investigation, notice or

hearing. If, however, the secretary of state concludes that the

information submitted by the agency is insufficient to allow a

proper determination_to_be .made.&s_to_whether the emergency rule

should be disapproved, he may make further investigation,

including, but not 1limited to, requiring the agency or other

AR | . i
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interested parties to submit additional information or comment or

£ixing a date, time and place for the taking of evidence on the

issues involved in making a determination under the provisions of

this gection.

{d) The determination of the secretary of state shall be

reviewable by the supreme court of appeals under its original

jurisdiction, based upon a petition for a writ of mandamus,

prohibition or certiorari, as. appropriate. _Such proceeding may

be instituted by:

{1) The agency which promulgated the emergency rule;

{(2) A member of the Legislature;-or- — — . .

{3) Any person whose personal or property interests will be

significantly affected by the approval or disapproval of the

emergency rule by the secretary of state.

12





