
IR

dnnunR{ 5



Irl,J!.li
t
I

I
I
l
i

TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEW COO$ITTTEU

suNDAY, JAI{UARY 5, 1986

SENATE JUDTCIARY, ROOM W-210

5: 00 7: 00 p.m.

I. Approval of Minutes - December 8, 1985
December 10, 1985

2. REVIEW OF LEGISLATIVE RULES:

a. West Virginia Department of Hea1th - Proposed.
rules and regulations relating to Hazardous

:l Substances, Chapter 16-31-, Series 50, 1986

b. West Virginia Nursing Home Administrators
Licensing Board. - Proposed rule and regulations
governing nursing home adminj-strators

c. W. Va. Board of Registration for Professional
Engineers - Proposed rules and regulations
governing the W. Va. Board of Registration
for Professional Engineers

d. W. Va. Board of Hearing Aid Dealers - Proposed
rules and regulations governing the West Virginia
Board. of Hearing Aid Dealers

e. W. Va. Health Care Cost Review Authority -
Proposed rules and regulations relating to
interim standards for lithotripsy services

f . Board. of ivledicine - Proposed rules and regulations
governing approval of medical schools not accredited
by the Lj-aison Committee on Medical Education

3. Other Business

TUESDAY, JANUARY 7, 1985

SENATE JUDTCTARY, ROOM W-2L0

5:00 7:00 p.m.



TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMI{ITTEE

TUESDAY, JANUARY 7t 1986

SENATE JUDTCTARY, ROOM W-2LO

5: 00 7: 00 p.m.

I. F€VIEW OF LEGISLATIVE RULES:

a. Board. of Examiners of Registered Professional
Nurses Proposed rule relating to requiring
that, beginning in 1992, nurses obtain a
baccalaureate degree as a minimum for licensure
as a registered. professional nurse

b. Workers' Compensation - Standards for Medical
Examination in Occupational Pneumoconiosis
Claims

c. Workers' Compensation - Proposed rules and
regulations ?elating to the administration of
the Coal--Workers' Pneumoconiosis Fund

d. State Tax Department - Proposed. rules and
regulations governing the operation of a
statewide electronic data processing sysLem
network, to facilitate administration of the
ad valorem property tax on real and personal
property

e. State Water Resources Board - Series I' Water
Quality Standards, Series II, National Pollutant
Discharge Elimination System Ru1es, Series III,
Special Rules and Series TX, Underground Injection
Control Rules

f. Proposed amendments to Chapter 29A' Article 3

2. Other Business



Sunday, January 5, 1986

5: 00 7:00 p.m.

l,egislative Rule-Making neview Committee
(Ru1e S29A-3-10)

Dan Tonkovich,
ex officio nonvoting member

Senate
Williams, R., Chairman
Boettner
Rogers
Tomblin
Harman
Shaw

The meeting was cal1ed to order

Joseph P. Albright,
ex officio nonvoting member

House

Casey, Chairman
Knight
Schifano (absent)
Wied.ebusch
Shaffer
Springston (absent)

by Mr. Williams, Co-Chairman.

The minutes of the December B, 1985, meeting were approved.
The minutes of the December 10, 1985, meeting were approved as
amended to show that Dr. N. Leroy Lapp, west virginil university,
was in favor of the altitude adjustment provision.

Debra Graham, Associate counsel, reviewed the rule proposed.by the Department of Health relating Eo Hazardous Substances,
Chapter 16-31-, Series 50, 1986

upon motion of Mr, Knight, properly seconded and adopted,the proposed rule was approved.

Ms. Graham discussed the rule proposed by the Board of
Medicine relatj-ng to ru'res and regulations governing approvalof medical schools not accredited by the r,iiison commillee
on Medicar Education. she explained that the Board hadsubstantialry modifj-ed the rule subsequent to committee
approvar and that the committee should vote on the modifiedrul-e. Dr. David x. Heydinger, secretary, wv Board of Medicine,
responded to questions from the committee on the proposed rule.

upon motion of Mr. shaffer, properly seconded and adopted,the proposed rule was approved as modified.

Ms. Graham briefly explained the rule proposed by the
Hearth care cost Review Authority concerning the interim
standards for lithotripsy sgrwices. she to-lAlbe coryu4itteqtllat tkre Auttrority has nade ttre nodifications slre suggested. _Jgbrrxoiak, of the althority, f;LG;-E"nt"t;ed the rule and answeredquestions from the committee. Birl crouch, of the Authority,
explained to the committee why the Authority is only going -
to authorize two lithotripsy machines in this state-.

upon motion of Mr. shaffer, properly seconded and adopted.,
the proposed rule was approved as modified.



Mr. Graham informed. the committee that she and the Board
of _Nursing Home Administrators are stiIl discussing necessary
modifications to thei-r proposed rure rerating to regulations
governing nursing home administrators. Mr. williami postponed
consid.eration of the proposed rure until the committee's
Friday meeting.

Ms. Graham d.iscussed. the rule proposed by the W. Va.
Board of Registration for professional Engineers. she saidthat the Board had agreed to several minor modifications.
Mr. Kenneth H. Means, of the Board, briefly discussed. the
proposed. rule.

Upon motion of Mr. Shaw, properly seconded and adopted,the proposed rule was approved as modif,ied.

lvls. Graham reviewed the rule proposed. by the W. Va.
Board of Hearing Aid Dealers relating to rules and regulationsgoverning the west virginia Board of Hearing Aid Dealers.
she told the committee that the Board had agreed to several
minor modifications.

Mr- Ralph E. Hoover, representing the Board, told membersof the committee that the laws relating to heari-ng aid
dearers has become outdated and needs io be amended.

Upon motion of Mr. Harman,
the proposed. rule was approved.

The meeting was adjourned.

properly seconded and adopted,
as mod.ified.



ROLL CALL LEGISLATIVE RULE-MAKING REVTEW COMMITTEE

DAIE z Jau. { rf !/
TIME z f:eo - -'o o rp *, .

NAIUE present Absent Yeas Nays

Albright, Joseph P.

Caseyu James M"

Knight, Thomas A.

Schifanoo tarry E"

Wiedebusch, Larry

Shaffer, Charles R.

Springston, Benjamin

Tonkovich, president

Wi]liamsn Ra1ph D.

Boettner" John rrsi'l

Rogers, J. Robert

Tomblin, Earl Ray

Harman, C. N.

Shaw, Michael
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AGENDA

LEGISLATIVE RULE-I4AKI:;G P€VIEI^I COMMITTEE

TUESDAY, JAI:U_r-P.Y 7, 1985

SENATE JUDICI;.F,: , P.OOil I.J-210

3 : 00 5: 00 p.m.

I. REVIEW OF TEGISTATIVE RULES

a. Board of Examiners oi Registered Professional
Nurses Proposed rul e relating to reguiring
that, beginning in L992, nursel obt,ain a
baccalaureate degree as a minimum for licensure
as a registered professional nurse

b. Workers I Compensati on Standard.s for lt1ed.ical
Examination in Occupational Pneumoconiosis
CIaims

c. Workers' Compensatio: - Proposed rules and
regulations -relati-g 'to the administraLion of
the Coal-Workers' ?ne:Jooconiosis Fund

d' :l3li"l?:":";H:ffi;,-.1:":;$:.il1"3r'lu
statewid.e electroni c i.ata processing system
network, to facilitaie adrninistration of the
ad, valoren property tax on real and personal
property

e. State Water Resources Bcard. - Series I, t{ater
Quality Standards, Series IT, National PoIlutant
Discharge Eliminatron System Rules, Series III,
Special Rules and Se=ies IX, Und.erground Injection
Control Rules

f . Proposed amendments ',o Chapter 29A, Article 3

2. Other Business
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Tuesday, itanuary 7, 1986

3:00 5:00 p.n.

Dan Tonkovich,
ex officio nonvoting nenber

Senat,e

Willians, R., Cha'irman
Boett,ner
Rogers
Tonblin
Harnan
Shaw

Operations report back

reconutendat,ions .

Mr. WilLians ruLed that
dispositive notion, noving t,hat,

Legislative Ru1e-Making R€view Comnittee

The neet,ing was caLled to onder by Mr. Willians, Co-Chairman.

The ninutes of the January 5, 1986, meeting were approved.

It[r. WillianE t,old t,he Corunitt,ee that t,he f irst rule on the

agenda lvas the rule proposed by the Board of Registered

Professional Nurses relat,ing to the reguirenent t,hat,, beginning

in t992, nurses obt,ain a baccalaureate degree as a nininun for
licensure as a registered professional nurse.

Mr. Knight, noved t,hat, the proposed rule be referred t,o t,he

Joint, Conmittee on Government Operations for study during the

next interln period and t,hat the Joint Connittee on Government

Joseph P. Albright,
ex sfficio nonvoting member

Eouse

Casey, Chairman
Knight,
Schifano
Wiedebusch
Shaffe r
Springston

Lo this Connittee wit,h its

Mr. Shaffer's notion wag a

the proSlosed rule be re j ect,ed,

I!lr. Shaffer moved to anend tttr. Knight's notion to state that
t,he proposed rule is against, pubJ.ic policy and that the proposed

ruLe be rejected. Mr. Shaffer denanded a ro11 call on the

motion.



o
and was not an amendment, to Mr. Knight's notion. A vote was

taken on Mr. Shaffer's mot,ion that t,he proposed ruLe be rejected.

The notion passed on on a vote of seven yeas and five nays.

Mr. Willians invited members of the Occupational

Pneumoconiosis Board to respond to the question as to what effect,

removal of the altitude adjustnent, provision would have on the

ruLe proposed by the Workers' Conpensation Connissioner relating
to Standards for Medical Examinat,ion In OccupationaL

Pneunoconiosis C1ains. Be aLso asked Board nembers to suggest

al.ternatives to the aLtitude adjustnent, proviEion.

Dr. ilames Walker, Chalrman of the Occupational Pneunoconiosis

Board outlined the various alt,ernat,ives avaiLable to the Board to

deal with the effect of changes in altitude on blood gas Etudies.

Dr. Wa1ker told the Conmittee that if the altitude adJustnent

provision were to be deLeted, t,hat, t,he Board would be in the same

position that it was in prlor to the WeEt Vlrginla Supreme Court

ruling in the Javins case, and that t,he snaLler coal companies

would be penal.ized.

Dr. Walker responded to questions fron the Connlttee.

William Mitchell, Senior CounseI, Workerst Conpensation Fund,

answered a quest,lon f ron lrlr. Casey regarding t,he .Iavins case.

Mr. williams asked Dr. Walker to introduce the other members

of t,he Board who were present. Dr. Walker intoduced Dr. Willard
Pushkin, Df,. WiLliam Revercomb and Dr. Dennis Kugel.

Mr. willians asked if t,he nembers of the Corunittee had

further guestions for Dr. Walker or any other member of the

Board. Mr. Willians asked that the notion relating to the



deletion of t,he altitude adjustnent provision from t,he ninutes of
the previous neeting be read.

Mr. Shaw moved that, the Conmit,tee reconsider t,he action which

it took at its December 10, L985, meeting where, upon notion of
Mr. Boettner, the Comnit,t,ee voted t,o delet,e the aLtitude
adjustnent provislon from the proposed rule. Mr. Shaw denanded a

roII call on the notion.
Iilessrs. Casey, Boettner and Knight strroke in opposition to the

motion to reconsider.

Messrs. [Iarman, Rogers and Shaffer spoke ln favor qf the

mot,ion to reconsider.

The motion t,o reconsider the previous act,ion of t,he Conmitt,ee

passed on a vote of eight yeas and four nays.

Mr. will.iams announced that a ro11 eaII vote would be taken

on !1r. Boet,tner's notion to deret,e the altitude adJust,nent

provi sion.

Upon reconsiderat,ion, the motion by Mr. Boet,tner that t,he

alt'itude adjustnent provision be delet,ed vfas defeated on a vot,e

of four yeas and eight nays.

Mr. Shaw moved that the rule proposed by the Workers'

Compensation Comnissioner relat,ing to Standards for Medical

Exanination in OccupationaL Pneunoconiosis CLaims be approved.

Mr. Willians announced a ro11 call vote on the notion. The notion
was addpted on a vote of eight, yeas and four nays.

Mr. WiLlians asked Debra Grahan, Assooiat,e Counsel, to
exprain the guestion before the conmitt,ee regarding the rule
proposed by the Workers' Compensation Connissioner relating to



the adninistration of the Coal Workers' Pneumoconiosis Fund. She

explained that, ?t the request of the Connit,tee, t,he Workers'

Compensation Connissioner had been asked to det,ernine how many

companieE would take advantage of a ninety-day window in the

proposed rule which would allow a conpany withdrawing fron t,he

Fund to become self-insured and receive a refund of all unearned

excess premiums. The Comnissloner was aLso asked t,o det,ernine

what effect such withdrawals wouLd have on the Fund. Mr.

MitcheLl provlded the requested information and then responded to
questions fron the Cornnittee.

Mr. Shaffer asked unanimous consent for a member of the

pubLic, ME. Fred St. John, of H. & F. Mining, Inc., to address

the Connit,t,ee.

Mr. Itlitchell again responded to questions from the Conmitt,ee.

Mr. Willians asked tr[ary llartha Merritt, Workers' Conpensation

Connissioner, if she wouLd be willing to add a ninet,y-day window

provision t,o the proposed ruLe. She stated that al.though she was

not in favor of such a provision t,hat she would insert one if the

Connittee requested it,.
Mr. Williams recognized Fred St,. John, H & F Mining, Inc., to

ask a quest,ion.

Mr. Mitchell and MrE. Merritt responded to questions from the

Corunitt,ee.

I,Ir. Boettner moved that, t,he Connittee request t,hat the

Workers' Compensation Cornmissioner amend the emergency rule

current,ly in effect, t,o allow a ninety-day period for conpanies to

withdraw from the fund for self-insurance purposes and t,o receive



any unearned excess premiuns and also noved that, the proposed

J.egisLat,ive ruLe be nodified to refLect the ninety-day window.

Mr. Casey moved to amend lvlr. Boettnerts urotion to reduce t,he

ninety-day period to slxty days. The motion faiLed.
I{r. Boettnerrs mot,ion was adopted.

Upon notlon of Mr. Boettner, properly seconded and adopt,ed,

t,he ruLe proposed by the Workers' Conpensation Connissioner

relating to the adnini st,rat,ion of the CoaL Workers'

Pneumoconiosis Fund was approved as nodified.
Mr. Willians asked if any nembers of the Connittee had any

conment,s or questions regarding the ruLe proposed by the State

Tax Departnent relat,ing to the operation of a st,at,ewide

electronic data processing syst,em network, to facilit,at,e
adnini strat,ion of the ad valoren property t,ax on real and

personal property. There were none.

The Chairman then advised the Corunittee that it had adjourned

a prevlous session with a motion pendlng to adopt, t,he rule
proposed by t,he t,ax conmissioner. The notion was then t,aken up

and acted upon. The mot,ion was adopted. Mr. Tonblin and Mr.

Rogers voted nay.

The neeting was adjourned.

5



ROLL CALL LEGISLATIVE RULE_MAT\ING
ttDAIE' y't/fl

-

TII"IE. j:OA- froe/-tn.

P€VIEI,l COM.I4ITTEE

NAI4E

Albright, Joseph P.

Casey, James M.

Knight, Thomas A.

Schifano, Larrlz E.

Wied,ebusch, Larry.

Shaffer, Charles R.

Springston, Benjamin

Tonkovich, President

Williams, Ralph D.

Boettner, John rrsirl

Rogers, J. Robert

Tomblin, EarI Ray

Harman, C. N.

Sharv, I"lichael

P:iesent Absent

o



ROLL

DATE:

CALL LEGISLATIVE RULE'MAKING REVIEI.I

ffg'tu/r!^ of ru le"s

pr)p-uu'a b' *lt &aa

5|"' Kg,'+,l'a e"4.stana t

coMMrrrEE fJur1e5

riloiln, + &l''

YeaS NaysNAME

Albright, Joseph P.

Casey, James M.

Knight, Thomas A.

Schifano, Larry E.

Wiedebusch, Larry

Shaffer, Charles R.

Springston, Benjamin

Tonkovich, President

Williams, Ralph D.

Boettner, John "Si'
Rogers, J. Robert

Tomblin, EarI Ray

Harman, C. N.

Sharv, Ivlichael

Priesent Ahsent

3
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NAME

Albright, Joseph P.

Casey, James M.

Knight, Thomas A-

Schifano, Larry E.

Wiedebusch, Larry

Shaffer, Charles R.

Springston, Benjamin

Tonkovich, President

Wi}liams, Ra1ph.D.

Boettner, John "Sif'

Rogers, J. Robert

Tomblin, EarI Ray

Harman, C. N.

Sharv, Ivlichael

Present Absent Yeas
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Albright, Joseph P.

Casey, James IvI.

Knight, Thomas A.

Schifano, Larry E.

Wiedebuseh, Larry

Shaffer, Charles R.

Springston, Benjamin

Tonkovich, Presid.ent

Williams, Ralph D.

Boettner, John rrsitr

Rogers, J. Robert

Tomblin, EarI Ray

Ha.rman, C. N,

Sharv, Plichael
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RULE-MAKING REVIE!-I COMI\'IITTEE

Priesent Absent Yeas Nays

I



1/

ROLL CALL T,EGISLATIVE 'RULE*MAKING

rlDArE, //Z/d6

-

TIi.lE'. -)tort -51ao Fm.

a4o/b* ,6q .J6M -?5
-//

te(uas//en do",*l-, v>2ay', an
/" l/r/ o///d/. a(L.r/-r-tf

\-/ .'. . v
REV r E!{ coMltf rrge t F 'o "' / 4 4

84

Present Absent

A1bright, Joseph P.

Casey, James M.
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Wied.ebusch, Larry

Shaffer, Charles R,

Springston, Benjamin

Tonkovich, President

Williams, Ralph D.

Boettner, John 'Sirr

Rogers, J. Robert

Tomblin, Earl Ray

Harman, C. N.

Sharv, Plichael
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AGENDA

LEGISLATIVE RI'LE-MAKING REVIEW _COM&IITTEE

FRIDAY, JANUARY 10, 1986

HOUSE JUDICIARY, ROOITI It4-41-8

10: L5 a.m.

OF LEGISLATIVE RULES:

!.lrv
of

Department of Highways Transportation
Haz2rd,ous Wastes by Highway Transporters

b.

d.

f;

Department of Natural
rules and regulations
Waste Managqlqent

WV Board of Health -
regulations relating
Iicensure

Resources Proposed
telatj.ng to Hazard,ous

Proposed rules and
Lo adult group home

(

o

c.

e.

Department of Natural Resources - Proposed
rules and regulations relating to WV/Npdes,
Coal Dtining Point Source Category and Related,
Sewage Facilities
West Virginia Nursing Home Administrators
Licensing Board - Proposed rule and.. regulations
governing nursing -home adminlstrators

W. Va. Board of Medicine Proposed rules and
re gu 1 a t i o n s relating_ fo- -1iserrsiog, -di s cipli-nary
and complaint procedures; podiatry; physician
assistants.
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Friday, ,Ianuary L0, 1986

10: L5 a.m.

Dan Tonkovich,
ex offlcio nonvotlng nenber

Senat,e

Williams, R., Chairnan
Boettner
Rogers
Tonblin
Ilarman (Absent )
Shaw

Joseph P. Albrighti
ex officio nonvoting member

House

Casey, Chairman
Knight
Schifano
Wiedebusch (Absent)
Shaffer (AbEent)
Springston (Absent)

The neet,ing was calLed t,o order by Hr. Casey, Co-Chairman.

Mr. Casey asked Debra Grahan, Associate CsuneeL, to explain

her abstract of the rule propoeed by the Departnent of Highways

relating to t,ransportat,ion of hazardsuE waste by lltghway

Transporters.

lilr. Robert San Jullan of the Departnent of lllghways addresEed

the Conmittee, asking that the effective date in the trlroSlosed

rule be amended, which wouLd requlre adding new sect,ions to the

proposed rule. Mr. Casey toLd Mr. San Julian that the Coruoittee

could not, act, on portions of a rule that was not before tt,.
Upon notion of I{r. Knight, properLy secsnded and adopted, the

proposed rule was approved.

The ninutes of the January 7 neeting were atrlproved.

Mr. Casey asked Ms. Grahan to explain her abstract of the

rule proposed by t,he Departnent, of Natural Resources relating Lo

Hazardous Waste &lanagement.

Mr. Ron ShipJ.ey of the Departnent, of Natural. Resources spoke

to the Comnit,tee on changes which would be effected by the

proposed rule and responded to quest,ionE f ron the Conmitt,ee.



Upon motion of ![r. Knight, properly Feconded and adopted, the

proposed ruLe was approved as nodified.
Mr. Casey asked Ms. Grahan to explain her abstract of the

rule proposed by the Depart,nent of Natural Resources relating to
IrrvlNPDES r CoaI Mining Point Source Cat,egory and ReLat,ed Sewage

FaciLit,ies.

Mr. Casey reguested DIr. Shipley to address the Connit,tee and

expJ.ain the changes which would be nade by the proposed rufe.
Mr. Shipley then responded t,o questions fron the Courmittee.

Upon not,ion of Mr. Knight,, properly seconded and adopt,ed, the

proposed rule was approved.

The Conmittee Lhen moved to a considerat,lon of t,he rule
proposed by the Board of HeaLth relat,ing to adult group hone

Iicensure.
Irts. Grahan explained her analysis of the proposed rule.

O At ltlr. Casey's request, Kay Howard of t,he Heal.t,h Department

explained the Board'E position on the proposed rule and then

responded to questions fron t,he Conmittee.

Earl Stewart of t,he Departnent of ltealth aLso responded to
guestions fron the Connittee.

Upon not,ion of Mr.Knight, properly seconded and adopted, the

ruLe was approved as nodifted.
Mr. Grahan proceeded to explain the rule proposed by lhe $fest

Virginta Nursing Hone Adninistrators Lieensing Board relat,lng to
the ruLe and reguLations governing nursing home adninistrators.
She explained that, she had suggested naJor nodifications to the

Board which t,hey are currentLy attempting to eonpl.y with.



upon notlon of Hr. Knight, properly seconded and adopted, the

proposed ruLe was laid over until the Comnittee's next neeting.

The Cornmittee proceeded to a consideration of the proposed

rule of the Board of titedicine relat,ing to licensing, dlscipLinary
and complaint procedures; podiatry; physician assistanLs.

ME. Graham explained her anal.ysis to t,he Commlttee.

Ron Walton, Execut,ive Secret,ary, explained the rule and

responded to quest,ions f ron t,he Cornmittee.

Upon not,ion of Mr. Williams, properly Eeconded and adopt,ed,

the proposed rule was approved as nodified.
The neeting was adJourned.
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COT4MITTEE

MONDAY, JANUARY 2'7, L986

HOUSE IIIINORITY CAUCUS ROOI{, N1-260

1. Approval of Minutes t"leeting January 10, 1986

2. REVIEW OF LEGISLATIVE RULES:

a. WV Dept. of Agriculture Regulations for
Governing Livestock Dealers

b. WV Nursing Home Ad.ministrators Licensing
Board - Proposed rule and regulations
governing nursing home administrators

3. Proposed amendments to Chapter 29A, Article 3

4. Other business
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Modified I-24-86

Title:

WEST VIRGINIA LEGISLATIVE RTILE

STATE DEPARTMENT OF AGRICULTI]RE
CHAPTER 19_1OB

SERIES XIh

Licensing of Livestock Dealers

Section 1. General

1.1 Scope - This legislative rule is promulgated to establish the
general procedures for the licensing of livestock dealers under the
frovisions of itThe l{est Virginia Livestock Dealerrs Licensing Actrr, W.Va.

!9d", 519-108-1, et seq.

1.2 Authority - W.Va. Code, S19-10B-9.

1.3 Filing date

L.4 Effective dat.e

Section 2. Definitions

2.I For the purposes of this ru1e, unless the context clearly
indicates otherwise:

. z.I.L tBondtt means a written instrument issued or executed by a

surety or an insurance company licensed to do business in this sLate,
gur.unt."ing that. the person bonded shal1 faithfully fulfill the terms of
ih" .ontraci of purchase and guarantee paymenL of the purchase price of alf
livestock purchaled by him, mlde payable to the commissioner for the benefit
of persons sustaining loss resulting from the nonpayment of the purchase
price or the failure to fulfill the terms of the contracL of purchase-

2.I.2 trCommissionertt means the conmissioner of agriculture of the
state of West Virginia and his duly authorized representatives.

2.I.3 t'Departmentrr means the department of agriculture of the state
of West Virginia.

2.I.4 |tlivestOckrt means cattle, horses, swine, sheep, goats or any
other animal of the bovine, equine, porcine, ovine' or caprine specie and
domestic poultry.



2.I.5 rrttlivestock dealertt neans a person, other than a livestock
producer, who buys, receives or assembles livestock for resale, either for
his own account or that of another person.

2.1.6 rT-ivestock producertt means a person selling livestock r,rhich
he has raised, or livestock which he has purchased and summered or wintered.
A person is deemed Lo have raised an animal, regardless of its age, if he
has owned it since its birth. A person is deemed to have purchased and
summered or wintered an animal if he acquired such animal after its birth
and has held ownership of such animal for a continuous period of sixty days
or more.

2.L.7 |tlivestock transactionrr means a transaction whereby 1-ivestock
is bought, sold, received, exchanged or otherwise transferred to or from a

livest.ock dealer.

2.1.8 ttPersontt means an individual, partnership, corporation,
association or other lega1 entity.

Section 3. License Applications and Fee

3.1 An applicant for a l-ivestock dealerrs license shal1 subnit his
application on forms provided by the commissioner.

3.2 Each application shall be filed with the commissioner on or
before the thirtieth day of June of a given year for an annual license to be
issued for the period commencing the.first day of July of such year and
ending on the thirtielh day of June of the following year.

3.3 A fee of thirtv dollars sha11 be remitted with each application
which is filed.

Section 4. Surety Bond Requirements

4.I Each applicant for a livestock dealerrs license under the
provisions of this rule shal1 file with the commissioner either of the
following:

4.1.1 A properly attested sworn statement that he or she is
mainLaining a valid suret.y bond pursuant to the requirements of The Federal
Packers and Stockyards Act of I92I, as amended; or

4.I.2 A fu1ly executed surety bond, executed by a company
authorized to do business in the state of lJest Virginia, in the amount of
ten thousand dollars:

4.L.2.1 Guaranteeing that the applicant sha1l faithfully fuIfi11
the terms of the contracL of purchase and guarantee payment of the purchase
price of all livestock purchased by him, made payable to the cornmissioner
for the benefit of persons sustaining loss resulting from the nonpayment of



the purchase price or the failure
purchase, and

4.I.2.2 Guaranteeing that
a court of competent jurisdiction
fraud or fraudulent practices of
for his damages for compensation

to fulfill the terms of the contract of

a seller of livestock who is adjudged by
to have been wronged or damaged by any

the applicant shall have a right of action
against such bond.

Section 5. Maintenance of Records of Transactions

5.1 Except as olherwise provided in subsection 5.2 of this section,
every person licensed as a livestock dealer under the provisions of this
rule shall maintain a record of livestock transactions in an official
transactions record book or books provided by the commissioner. Any such
transactions record books shall be and remain the property of the
department, and the delivery of such transactions record book or books to
the licensed livestock dealer sha1l in no way affect the ownership of such
transactions record book by the department. As a condition of receiving a
license to function as a livestock dealer, each licensee shall agree to use
reasonable care and diligence to preserve and protect all transactions
record books assigned to such licensee. Upon the request of the licensee,
the commissioner shal1 provide such additional transactions record book or
books as he may deem necessary for the licensee to cornply with the
provisions of this ru1e.

5.2 The commissioner may authorize a licensee to maintain a record
of livestock transactions in aan alternative record book, ledger or
automated data storage and retrieval system, instead of the transactions
records book prescribed in subsection 5.1 of this section, if:

5.2.I The commissioner deLermines that such alternative record
book, ledger or auLomated data storage and retrieval system will permit the
recording of information in such a manner that the commissioner can, by
examining such alternative record book, ledger or a printout of an automated
daLa storage and retrieval system, readily obt.ain the same information which
would otherwise be required to be provided through the use of the official
transactions record book of the department;

5.2.2 The conmissioner determines Lhat such alternative method of
record keeping will aLlow for the correction of records and the notation of
the correction of records in accordance with the provisions of subsection
5.3 of t.his section; and

5.2.3 The licensee demonstrates to the commissioner that such
alternative method of record keeping is a normal function of his business
operations and, by eliminating duplicative work, will result in a
significant reduction in the licensee's administraLive costs of doing
business.

5.3 Each livestock transaction in which a licensee is a party,
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LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Thursd,ay, March 6, 1986

Record of hearing on the 6th day of March, 1986, beginning
at 2zL5 p.m., East Wing-Room 2L5. Present were House members:
Casey, fiigtrt, Springslon, Shaffer and Senate members, Williams,
nogeis and ttarman. AIso present, John Sibray, staff counsel.
Appearing on behalf of the DNR was Ron Shipley.

The Committee will meet sometime Friday, March 7.

'i:' ia
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Tape of hearing - Thursday, March 6 | 19g6 at 2tL5 p.m.
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First of all I would like to express the gratitude td the

Committee for meeting with such short notice so late in the

Session and to tell you tn-at the Department understands what it is asking

you and does not feel very good about it but felt it was the proper

and legal way to get the task done.

The regulations which you have before you have been filed

by us as approved regulations. In other words, we have filed them

in the State Register as proposed regulations. We have had a thirty-

day comment hearing period provided for in there. We have taken

aII the comments we have received.. We have recei-ved from three

organizations and we have responded to those comments and made

changes in the regulations. Some of the comments we have received

and the response to them is in that section
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DRAFT4

BILL to anend and reenact SectionS nine, eleven, twelve, and

fifteen, article- thr€e, €hdpt,er twenty-nine-a of the code of

West Virginia, one thousand nine hundred thirty-one, as

amen-ded, and -to further amend said articLe three by adding

thereto a new section, designated section fifteen-a, relating

to IegiElative ruJ-e-naking review generalIy; describing the

nethod and the effect of proposing and filing a 1'egisLative

rule; providiag--for--ttre-.submission.-of--agenc-!-approved:r-ule6--r----- --

to !h. LegisLative rule-naking review committeei describing

the.procedure-tg-|ee_{o1Iowed.by.the_Iegis1ative-_ruJ-e=mahing..

review connittee in subnitttng legislative rules to the

legisLature; describing the procedure to be followed in

pronulgating cmer.gency rulesi Prescribing the period during

whish emergency rules shall be effective and providing for

their earlier explration under certain conditionEi

authorl z1ng the secretary of state to disapprove 
'endfgenly --';' '' --'

rules not in eenpliance -with--statutory- -Lawi- and-+rovl-dlng-for

JudiciaJ. review of the deterninatlon of the BecrGt'ary of
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state aB to whether or not an energency rul'e should be

di sapproved.

Be it enacted by the LegiElature of West Virglnias

That sections nine, e}even, twelve, and fifteen, article

three, chapter twenty-nine-a of the code of West Virginia' one

thousand nine hundred thirty-one, as amended, be anended and

reenacted, and that said artlcle three be further amended by

adding thereto -a new sectionr. designated section fifteen-a, all

to read as follows:

S29A-3-9.- Propo-sa]. o-f leg-Ls-l-alive ru1es.

When an agencllProposes- -a-- legislat-iVe-- Eule-, other than an

emergency rule, it shall be deened to be applying to - -the : ' - '- -

Iegislature for pernission, to be granted by J-aw, to pronuLgate

such rule aB approved by the . agency for subnission to -the

LegisLature or as amended and authorized by the legiElature by

law.

An agency proposing a legislative rr1-le,- -other -t'han -an---

emergency rule, Ehall first fiLe in the state register-a notice

of its $roposal, =isclttdl4g--lhe text--of . ttre legislative r.ule and

including all materiaLs required in the - -case of a procedural or

interpretive rule-*-lhe - agegey slfA-II .!hen -pr-oceed as in-- the case

of a procedural and ihterpretive rule to the point of, but not

incLuding final adoption. In lieu of final adoptlon, the agency

shall approve the ruLe, including any amendments, for subnlssion

to the legislalure-.and-fi-le-luch =n-otilg--oJ--aPPEovaI in tl19 - ptatq

regi6ter and with the legislative ruJ.e-naking review committee.
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Such approval of the rule by the agency for subnlssion to the

tegislature shall be deened to be approval for subnission to the

LegiElature only and not deened to glve ful1 force and effect

until authority to do so is granted by law.

S29A-3-11. Subrnission 9f legisLative rules to the legisl?tive

rule-making review conmittee.

(a) When an agency finally approves a proposed legisLative

rule for subnission to the tegislature, -Pursuant to the

provisions of section nine of this article, the agency shalL

subnit to the_Jegislative. rule=making rev-iew comnittee at its

off ices or at--a--regular neeEiag+-of --such- cornniLtee.-fifLqeg copieg

of ( 1 ) the fuII text of the legislative rule as finally approved

by the agency, with new language underlined and with I'anguage to

be deleted fron any . existing rule stricken-Lhrough but clearly

legible i l2l a brief surrmary of the content of the legislatlve

rule and a.descripti:On.a-nd a.coP.I .Of any existlng rule.wh19! the

agency propoqe! t,9 Srnend or repeal; ( 3 ) a statenent of - the-'

ci rcumstances --wh -ich requi re the rule t ( 4 ) a f iscal note

containiirg all=Jafornation included. iu-. a=Jie-caL note for.--e-ith-er-

house of the-,tegislature and a statement of the -e-conomlc inpact

of the .r.ule -on Jhe sLate -.or -itE -.r-e.s-identg.i--and--(5) qny g-g.her

infornation which thel comnittee Eay request or which may be

required by law.

( b ) The committee shall review each proposed J.egislat,ive

rule andT in -i-ts discret.ion, -nay--hold. -public h'eagings -!tt.ere-Qgr

Such review shall include, but not be linited to, a determination

of:
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( I ) Whether the agency has exceeded the EcoPe of its

statut,ory authority in approving the proposed Iegislative rule;

lZl Whether the proposed IegisLative rule is in confornity

with the legislatlve intent of the statute which the rule is

intended to implenent, extend, aPPlY, interpret or make speclfic;

( 3 ) Whether the proposed J.egislative rule conf l-icts with any

other provision of this code or with any other rule adopted by

the same or a different agency;. --i
( 4 ) Whether the proposed legtsLative rule is necessary to

fully accomp}tstr- the objectives, of the Etatute under which the

proposed rule--rras-+)sslulgated; - --

(5) Whether the proposed legislative rule is reagonable,

especially as it affects the convenience of the general public or

of persons particularl-y affected by i-t;
( 6 ) Whether the proposed legislative rule could be made less

complex -Or more .E€?dily understandable by ttre general public; and

(7)Whethertheproposed1.egis1ativeru1ewas?ronu'1gatedin

compliance with -the requirenents of this article and with any

requirenbnts JflPos.ed=Jay--1ny-stJr-e-r- p-rov-ision of this code . - - -

( c ) Af ter reviewing the legislative ruler-- t-he comnittee

ehal L reconmend-Jhat-the-lagl slature-i - -= ^ - -- -

(1) Authorize the'agency to pronulgate the

or

l2l Authorize the agency

Iegislative ru1e,

to pronulgate Part of the

legislat-ive rule'--or.- --
(3) Authorize the agency to pronulgate

with certain amendments, or

the legislative rule
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(4) Recomnend that the ruLe be withdraltn.

The committee shalI file notice of its action in the state

regiBter and with the agency proposing the rule: Provlded, That

when the comnittee nakes the recommendations of subdivision (21 '
( 3 ) or ( 4 ) of this subsection, the notice shall contain a

statement of the reasons for such reconnendation.

(d) When the cornmittee recommends that a rule be authorized,

in whole or in part, by the Legislature, the committee shall

instruct its staff or the office of legislatlve services to draft

a bill authorizlng-tbe-agency to pronul.gate alL or part of the

tegislatlve - rul.e, and. inco-rporati-ng 
-S-u-eb 

amendnente as the

comnittee desires. If the conmittee reConmends that the rule'not

be authorized, it shall lnclude ln its report a draft of a bill

authori zLng pronulgation of the rule together wlth -a

reconmendation. Any draft biLl prepared under this section shall

contain a legislative finding that the rule is withln the

Iegislative intent of the statute which -the ruls-is-'in'tended to

implement, extend, aPPIY or int,erpret and shall be available for

any memb.br of ltre-&egis-1a-ture tq.ilrtroduce .to. the legislature.

529A-3-L2. Submission of leqislative rules to leqislature'
(a)...No later-than-f-orty__duy" before the _sixtieth day, o{"-9a9h

regular session of the L,egisLature, the cochairman of the

Iegislative rule-naking review comnittee shaLl subnit to the

cLerk of the respective houses of the tegislature copies of all

proposed .legislattve-- ruJ.es--wbis-tr -bE-v*e- .be9n subn-{ltgd -!-o=" s
considered by the conmittee pursuant to the provlslone of sectlon

eleven of this article and which have not been prevl-ous1y
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subsrit,ted to t,he Legislature for study, together with the

recommendation-s- :of the conmittee wit,h resPect to such rules ' a

statenent of the reasons for any recomlnendation that a rule er

anlr-paf€-e€-a-rule-be-aneadeCr be amended or withdrawn, and a

statement that a biII authorizing the legislative rule has been

drafted by the etaff of the eonnittee or by legisLative services

pursuant to section eleven of this article. The cochairman of

the comnittee may also subnit such rules at the direction of t'he

conmittee at any tine before or during a special EeEsion in which

consider-ation--€her,eof-may Jce- .appropr-iate. T-be conmittee may

refuse to cortsider and -$ithhold Jron- -its - report-. any proposed

Iegislative rul-e which was subnitted to the ionnittee fewer than

two hundred ten days before the end of a regular Eession' The

cLerk of each house shall subnit the report to his houEe at the

commencement of the next session.

AII biLls introduc,ed - authorizing the pronulgation of- a ,ru1e

nay be referled bJ the speaker of the House of Delegates lnd by

the president .of the Sena-te to -appropriate standing "ottittees 
ot

the res$ectiys--go+r-ees .for.,-fur.tber coneidera-t-Lon -ar -t-h-e .natters

nay be otherwise deaLt with as each trouse or itE ruleE pio*'ia".

The Legislature eay---by-. .acL author-lze.- .the--agency - tp---edopE . q

legislative rule incorporatlng the entire rule t ot may authorize

the agency to adopt a rule with any amendments whlch t'he

Legislature shall designate. The clerk of the house originating

such act- Ehalf--fo:4'hwith- file-,a--coPy- of--any .bitl ena.Ete-d -tn
contenpLation of this section i.n the state register and with the

agency proposing such rule and the clerk of each house nay

co
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prepare and file a synopsis of legislative action during any

session on any proPosed rule subnitted to the house during such

session for which authority to pronulgate waE not by law provided

during such session.

(b) If the Legislature fails during its regular session to

act upon aII or part of any J.egislative rule which was subnitted

to it by the legislative rule-naking review committee during such

session, no agency !1ay thereafter issue any rule or directive or

take other action to inplenent such rule or part thereof unlesE

and until otherryise--author-ized -to -do so.

( c ) Nothing herein -shall be conslrued - to - pre:vent, t,he

Legislature by law from'authorizing or authorizing and directing

an agency to pronulgate legislative rules not proposed by the

agency or upon which Eome procedure specified in this chapter is

not yet complete.

(d) Whenever.the LegisLature is conv'ened by procLanation of

the9overnor'uPon-hiso1rninit1ativeoruponapp1ication-of_the
nembers -of the Legislaturer or wheneve, . t"g.ti"t -session of the

Legislature i-s=.exte-oded or- c.envened- by the vote. or-. pqlitioO o,t 
..-

Its nernbers r- the Legislature nay by act enacted durlng such

extraordi.nary-or e-tended -seesla.n--au*tJt-eLLzg,. -fn-yhole qr .in,pa.q.-tt.

any Iegislative rule rirhether subnitted to the J.egislati've ruLe-

naking review connittee, or not, tf legislative action: oR ')guch

rule during such session is a lawful order of business.

(e) - Whenever- a daLe.--ls requi-red .by- Lbls.--.E.ee-t,i9n ,eq !," ,.

computed in relation to the end of a regular session of the

Legislature, such date shall be conputed without regard to any

I



1 exten6long of such sesgion occasioned solely by the proclanation

2 of the governor.

3 (f) Whenever a date is required to be conputed from or is

4 fixed by the first day of a regular session of the Legislature,

5 it shaLl be conputed or fixed in the year one thousand nine

6 hundred eighty:four, and each fourth year thereafter without

7 regard to the second Wednesday of January of such years.

I S29A-3-15. Emergency Iegislative ruLesi procedure for

9 Pronulgation; definition.
10 (a) . Any agency wil,h autbority to propose legislative rules

11 lndlr without heariagr--f ind--that - an -energieLcy -existF requiring

LZ that emergency rules be pronulgated and pronulgate the same in

13 accordance with this sect,ion. Such emergency rules, together

14 with a statement of the facts and circunstanc€s Constituttng the -'

15 emergency, shall. be filed in the st,ate register and shall become

L6 effectlve innediately upqn such filing, .,-Such emergency r9le1 nay

L7 adopt, amend or repeal any legislative ru'Ie but the ci-rcumst-ances

18 constltu.ting the emergency requiring such adoptlon, amendment or

19 repeal E'haII be stated.---with.. parlieulagtt,y .a,Oq.be-+,Ub,l-ec!-. !o- 9g

20 novo review-by any court having originaL. jurisdiction of an

2L action challenging-..their-validity-.-- - -Fif leen c-opteq of lhg r*uf eq 
.

22 and of the required statenent shall be filed forthwlth wtth Ehe

23 J.egislative ruJ.e-naking review connittee.

24 An emergency rule shall. be effective for not more than

25 f ifteen .nont,hs-and-shall. expir.e earlier--if--"ang -*o-t- the fpf,lpglng.-- ,. ,-

26 occurs!

I



The secreta of state, acti under the authorit

rovided for in section fifteen-a of this articLe, dlsapproves
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the provisions of this section.

+l+ (2) rhe agency has not previously filed and fails to ftle

a notice of public hearing on the proposed rule within sixty days

of the date the-propqse-d rule wa6 fiLed as an emergency rulet in

which case ths--energency rule expires on-t-he--S-iX-ty-ftrst day'

{3} ( 3 ) The agency has not previously filed and fai}s to file

the proposed rule with the legislative rule-naking review

conmlttee within one hundred eighty days of the date the p-roBosed

rule was filed as an emergency rulet in which case the emergency

rul.e expires on,the one hundred ,eighly-first day.

+3+ ( 4 ) The Legislat has 
, 
authorized or,,- _dlreeted

pronu}gation.of an authorized legtsLative rule deallng with

substanlially-:-t"he-sane..s-ubj est 4Et,!er ..sin-ge g-gsb , ,e,Se l.99nc,{ ru}e:

was first pronulgated, and in which case the emergency rule

expi res .-on the -date. -the- aut-horized--rUl-e -is nad,e- ef feet,l.ve.t

+4+ (5) The Legislature haE, by law, disapproved of such

emergency rule t in which case the emergency rule expi res on t'he

date the law becomes effective.
(b) . Any anendnent_-to 3n_f_nergensy _rule_pade by lhe a-geqgy

shall be filed in the state reglster and does not constitute a

new emergency rule for the purPose of aequiring additional tine

of lts statutory
B) an emergen does not exist justifying the pronulgation of

such rule; or (C) the rule was not pronulgated in conpl'lance with



1 or avCIiding the explration dates in subdivision (1), l2l, (3) or

2 (4), subeection (a) of thts section.

3 (e) Once an emergency rule expires due to the conclusion of

4 ftfteen months or due to the effect of subdivision (1)'(2), (3)

5 or (41, subsectlon (a) of thiE section, the agency nay not refile

6 the same or sinilar rule as an emergency rule'

7 (d) Emergency legislative rules currently in effect under

8 the prior provisions of-this section may be refiled under the

9 provisions of this section.

l0 ( e ) The provisions ,of this section shat l not be uEed to

1,1 avoid o'r evade ---any. provision .of --this--a-rticle or any other

tZ provisions of i,frts code, including any provisions for legislatlve--

13 review and approval of proposed rules. Any emergency rule

L4 fronutgated for any Euch purPose tsay be contested in a Judtcial

15 proceeding before a court of competent juriEdiction.

L6 (f ) = The legislative ruLe,-making r91iew coggitlee -qaY, leview

L7 any emergency rule to determlne (1) whether the €gensy has

18 exceeded the scope or its statutory authort., i; ;;;;i;;.i;; ii;

19emergeney.ruLe+..{2}..ryhettrgrthe-re'€stEt8q4-.9n9Eg,.e!c-y.jg..stJ.f'yrl9._

ZO the pronulgation of such rule; and (3) -vrhether the rule was

ZL - promulgaLed in- eompliance -w-itL-tbe -.re,qui-p-94enEs and ,problPil-i9lls

ZZ contained in this sect,ion. The conmltt,ee nay reeorunend t,o the

2g agency, ef the Legislature, or the secretar[--o:E-sla'Le such aetion

24 as it nay deem ProPer.

ZS (g) - ,ror the . purposeE of. this--ae-c*ti-en, 
-a& 

. eaes=E-ency ,q$!",!q,,

26 when the promulgation of a rule is necessary for the lnmedi'ate

27 preservation of the public peace, health, safety or welfare or is

10



necessary to cornply with a tine Linitation established by thle

code or by a federal statute or regulation or to prevent

sustantial harm to the public interest.

S29A-3-15a. Disapproval of energencv rules bv the secr€tBrY of

state; iudicial review.

a on the filinq of an emergency qll-q ana ency under

the provisions of section fifteen of this articLe, the secreta

of state shaLl review such rule and, within fort

such fiLin shall issue a declsion as to l{beltrer or neg--qugh

emergency rul

rule

b) The secretarv- of -sta.te. -shaLl-

if he deternines:

1

2

3

4

5

6

7

I
9

10

11

t2

13

L4

15

15

t7

18

19

2A

2L

22

23

z4

25

26

27

pronulgation-of, the rulei or :

That the asencv has exceeded thg--egg statuto

authority in pronulgating the energency rule;
That an emergency does not exist,

3) That the rule was not promulgated in t{.artc"e -with -t'he -

provisions of -section fifteen of this ar.!{gle- 
--' . If the e-ecreta:y-.gf ,.8 rmine-s., - baa

contents of the rule or the su infornation f iI'ed

disapprove such rule'without furthef rnvestigationt no

hearinq. If, however, the secretary of st,ate coneJ.udes that, the

inf,ornation subnitted the a is insuffieient to allqw--e

but not linited to

11

prope r dete rni-nalionjo- be-made --as-to-whgLhe r - the eme rqencY rule

Ehould be disapproved, he nay nake further tnv

inctr udi lri the acren or other



..1 r t

1 lnterested pa[I.igs to subnit addi.tional, lnfornation or copne.nt or

2 fixinq a date, tine and place f,or .the taki-!!l,gf eviderlce, o{l ,the

3 lssues lnvolved ln naklng a deternination under the provisions of

4 thls section.

5 (d) rhe dejernrination of the secretary of state sha1I be

6 reviewable by the suprene court of appeals under its oriqinal
7 Jurisdiction, based upon a petition for a writ of nandanusr

I prohibition or cerliorarir, as. appropriate-. .Susb p.roceediog s"Y

9 be instituted by:

10 (1) .the agency -which.-pronuLgate-d the-enelrgen-cy-rule;

11 (2) A nenber -ef t,he--$egi-slature;- er-

L2 (3) Anv person whoEe personal or property interests will be

13 siqnificantlv affected bv the approval or disapproval gf the

L4 energency rule lcy the ,secretary of state.

L2




