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Monday, January 6, L992

9:00 11:00 a.m. Legislative Rule-Makincr Review Committee
fCode S29A-3-1Ol

Keith Burdette
ex officio nonvoting member

Senate

Wooton, Chairman
Chafin (absent) ,

Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
BoIey

The meeting was called to order by

Robert trChuckn Chambers,
ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
Roop
Love
Gallagher

Mr. Wooton, Co-Chairman.

The minutes of the Decenber 9 and 10, L99L meetings were approved.

Debra Graham, Cornrnittee Counsel, explained that the rule proposed
by the Health Care Cost Review Authority, Financial Disclosure Rule,
had been laid over at the Committeers December neeting. Kit Francis,
representing Mountain St,ate BIue Cross and BIue Shie1d, addressed. the
Cornnitggs regarding the proposed rule and distributed a proposed
nodification to the proposed rule. Larry Fizer, Chairman, HeJltn Care
Cost Review Authority, and Marianne Stonestreet, General Counsel,
HccRA' responded to trfr. Francist comments and answered guestions from
the Cornmittee.

Mr. Gallagher moved that Section 6 of the proposed rule be
nodified by adding the following sentence rrThis Jection shaIl not
apply to and/or include contracts with third-party payors.rt.
Following further discussion, Mr. Gallagher withdrew his notion.

Mr. Burk noved that Section 1.1 of the proposed rule be nodified
by adding the following sentence rrThis rule shall not apply to and/or
include contracts with third-party payors.rr. The notion waE adopted.

Mr. Wooton asked Mr. Fizer if he had met with Delegate White as
requested by the Comnittee. Mr. Fizer told the Cornrnittee that he and
Delegate White had been unable to reach an agreement because a
statutory change is necessary to exernpt prinary care centers.

Mr. Burk moved that the proposed rule be approved as nod.ified.
The motion r,ras adopted.

Michael McThomas, Associate Counsel, told the Comrnittee that the
rule proposed by the Division of Tax, Industrial Expansion and
Revitalization Credit, Research and Development credit, eualified
Housing Developnent Credit, Management Infornation Services Facilities
Credit and CoaI Based Liquids for Synthetic Fuels Credit had been laid
over at the Cornmlgg""r= December meeting. He stated that he had met



$tith the Division and with several interested parties. He told the
comrnittee that as a result of the neeting that the Division had
subnitted a letter withdrawing the proposed rule.

Mr. McThomas explained that the rule proposed by the Division of
Tax, severance Tax had also been laid over at the Cornrnitteers December
neeting. He stated that the Division had agreed to nodify the
proposed rule to allow a deduction for incoming freight. Lydia McKee,
representing the Tax Division, and Tom Battle, representing Anker
Energy, commented on the proposed rule and answered guestions from the
Committee.

Mr. Love noved that the proposed rule be approved as nodified.
The motion was adopted.

Mr. McThomas reviewed his abstract on the rule proposed by the
Division of Tax, Exceptions to confidentiarity of raxpayer
Information, Disclosure of Certain Taxpayer fnformation, and stated
that the Division had agreed to technical nodifications.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Mr. McThoqas extrllained the rule proposed by the Division of Tax,
Municipal Business and Occupation Tax, ana tota the Cornmittee that the
Division had agreed to technical nodifications, including the najority
of those suggested by Charles Woolcock, Government Finance Ofiicers
Association. Mr. Woolcock told the Connittee that he supports the
proposed rule with the nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The notion lras adopted.

Mr. McThomas reviewed his abstract on the rure proposed
AIcohoI Beverage Control Cornrnissioner, Retail SaIe of Wine instores, wine speciarty shops and private wine Restaurants.

by the
Grocery

Don
ofMoats, representing the Cornnission, and John Montgom€ryr Division

Tax, answered questions from the Cornmittee.

Mr. Roop moved that the proposed rule be approved. The notion was
adopted.

Mr. McThomas explained that the rule proposed by the Division of
Tax, Consuners Sales and Service Tax and Use Tax, had been laid over
at the Commilg""r= December meeting. He reviewed his abstract on theproposed rule and stated that the Division had agreed to technical
modifications. Leslie Russo, representing YMCAs, and Robert Bo1en,
Executive Director of the Beckley YMCA, subnitted to the Committee a
proposed statutory amendment to the Sales Tax which would allow an
exemption to nonprofit youth organizations for charges made to thepublic for services.

Mr. Roop noved that the Cornmittee submit a biII incorporating theproposed amendnent to the Joint Conmittee on Finance with the
cornmittee's recornnendation for passage. The notion was adopted.



Paul Ryker, representing Padget Business Service, Aaron
Rehms' representing the National Association of Enrolled Agents, Vern
Snith, an enrolled agent, and Alan Mierke, Acting Tax Conmissioner,
addressed the Comrnl6l"" regarding the status of enrolled agents under
the proposed rule and answered questions from the Cornmittee.

Ed McDevitt, representing Nursing Care Managenent, and Jim Farley,
a nursing home adninistrator, reqluested that the Comnittee nodify the
proposed rule to exempt from taxation those nursing home
administrators who contract out their services. Mr. McDevitt and Mr.
Farley answered guestions from the Cornnittee

l{r. Roop noved that Section 8.1 of the proposed rule be nodified
by including rrnursing home adninistratorstr as prof essionals. The
notion was adopted.

Mr. Roop moved that further consideration of the proposed rule be
Iaid over until the Comrnitteets next meeting. The notion was adopted.

The meeting was adjourned.
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r Speaker

Grubb, David, Co-Chair

Burk, Robert W., Jr.

Faircloth, Larry V.

Brian A. Gallaqher
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Roop, Jack

Burdette, Keith, President
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MODIFICATION TO PROPOSED
FINANCIAL DISCLOSURE RULE OF THE

IIEALTS CARE COST REVIEIf AT.TTHORITY

s 65-13-9 Publi.c Access to fnformation

Excep-,. for those documents held confident,ial pursuant

to section 8 of these rules, all other reports, statements,

schedules or other information filed with the board pursuant to
the Act or these rules shaLl be open to public inspection and

examinatj.on during the regular business hours of the board'

Coples of any report, statement, schedule or other information
shal1 be made available to the public upon request. The board

may charge its reasonable and customary fees for making copies of

16008

any such documen+-.
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OBJECTIONS OF PPG INDUSTRIES, INC.
AND MOBAY CORPORATION, INC. TO PROPOSED

LEGTSLATTVE RULE s r10-13D-1 ET. SEQ.

PPG Industries, Inc. and Mobay Corporation, Inc.
respectfully object to positions taken by the Department of Tax
and Revenue regarding the utilization of the Industrial
Expansion and Revitalization Credit as set forth in the
recently filed Proposed Regulations. These Proposed
Regulations appear to have been promulgated to limit the amount
of credit properly claimable by manufacturers as a result of
investments made in new or improved manufacturing facilities in
West Virginia. The Department's belated interpretation is
unsupported by the statute and improperly disallows credits to
which manufacturers in West Virginia have been entitled to for
the last two decades. If authorized, these provisions wiIl
serve as a disincentive to companies considering additional
investments within the State, in direct conflict with the
purpose of the Industrial Expansion and Revitalization Credit.
w. va. Code S 11-13D-1i c.f. Andy Bros. Tire Co. v. State Tax
Comm'r, 233 S.E.2d 134 (W.Va . L977) and Brockway Glass Co. v.
Caryl, 394 S.E.2d 524 (W.va. 1990).

In 1987, following the repeal of the Business and
Occupation Tar, the Legislature enacted W. Va. Code
S 11-I3D-3a, allowing manufacturers to use Industrial Expansion
and Revitalization Credit against Consumers Sales and Service
Tax ("Sales Tax") and Use Tax, provided that the credit did not
exceed 50eo of Sales Tax and Use Tax "paid on purchases directly
used or consumed in taxpayer's qualified investment activiLy."

The Department of Tax and Revenue has recently
performed Sales Tax audits of various chemical manufacturing
operations in West Virginia. One of the proposed adjustments
woutd Iimit the use of Industrial Expansion and Revitalization
Credits claimed by manufacturers by requiring these companies
to multipfy their Sales Tax liability arising from the
operation of their chemical manufacturing facilities by a
fraction, the numerator of which is the value of qualified
investments placed in service at the facility during the
previous nine years, and the denominator is the value of aII
grlest Vi rginia property. Presumably, the Department ' s position
is that this apportionment properly measures taxpayer's
qualified investment activity. It does not.

Under the Industrial Expansion and Revitalization
Credit, property purchased for industrial expansion includes:

ReaI property,
thereto r dlld

and improvements
t ang ible personal

property, but only if such property was
constructed or purchased on or after



the first day of JuIy, one thousand
nine hundred and sixty-nine, for use as
a component part of a new or expanded
industrial facility. (Emphasis added).
W. Va. Code $ 11-13D-2(b)(13).

Under W. va. Code S It-13D-2(b) (5), "industrial facility" is
broadly defined as:

anv factory, mi11, plant, refinerY,
warehouse, building or complex of
buildings located within this state,
including the land on which it is
Iocated, and all machinery, equipment
and other real and tangible personal
property located at or within such
facility used in connection with the
operation of such facility in an
industrial business. (Emphasis added) .

Given the broad definitions of these key terms in the
statute, the qualified investment activity of a chemical
manufacturer in West Virginia is its entire manufacturing
business. W. Va. Code S t1-13D-3a merely limits the use of the
credit against Sales Taxes to taxes paid on property or
services directly used or consumed in qualified investment
activity. This section is clearly intended only to preclude
taxpayers from using their Industrial Expansion and
Revitalization Credits to offset Sales Taxes arising from other
separate businesses in which they may be engaged in West
Virginia (e.9., production of natural resources). The
Department has promulgated Prop. Reg. SS 110-13D-3a.2 and -3a.3
in order to bootstrap the overly aggressive position taken in
field audits.

We maintain that the appropriate limitation on use of
the Industrial Expansion and Revit aLization Credit against
Sales Tax and Use Tax liability by chemical manufacturers
should be to allocate the credit to those taxes paid on
property attributabte to its manufacturing business and not the
apportionment currently contained in the Proposed Regulations.

We respectfully
Committee modify the
paragraphs 1I0-13D-3a.2
with the following:

request that the Rule Making Review
Proposed Regulations by eliminating
and 3a.3 and replacing these sections

-2-



3a.2 When Consumers Sales and
Service Tax or Use Taxes Paid on
property and services purchased for use
or consumption which are not soleIy
used or consumed in the qualified
investment activity, tax paid shaIl be
allocated between such activities. The
amount allocated to qualified
investment activity shaII include
Consumers Sa1es and Service Tax or Use
Tax paid on purchases of tangible
personal property and services for use
in taxpayer's industrial business as
defined under subpart (4) ' subsection
(b), Section Two, Article thirteen-D,
Chapter eleven of the West Virginia
Code.

addition, Prop. Reg. SS 110-13D-3a.4 prevents
taxpayers from claiming the Industrial ExPansion and
Revitalization Credit during the tax year against Sa1es Tax and
Use Tax paid with monthly direct pay permit returns and
requires these credits be claimed only after the credits are
claimed against aII other taxes. As other commentators have
suggested in analogous provisions, the Proposed Regulations
purport to preclude taxpayers from claiming credit against
taxes paid on the qualified investment itself. See Prop. Reg.
S 110-13D-3a.5. These two provisions are totally unsupported
by law and for that reason should similarly be deleted from the
Regulations.

We respectfully request that the suggested changes
herein be adopted by this Honorable Committee. If the
Department wiII not consent to such changes, w€ request that
this Honorable Committee either refuse to recommend that the
Proposed Regulations be authorized by the Legislature or direct
said Proposed Regulations to be withdrawn.

Thank you for the opportunity to comment

In

-3-
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++ 4.6 Transportat,ion Allowance. - A person who produces

naLural resource products or applLes treatment processes deemed to

be mininq pursuant to W. Va. Code S11-13A-4 (processor) and does

not, make sale of tJ:e1pme said resources, but uses or consumes sai+
Fts , 1-the resources in {r*er\business, shall report the value of such

resources on the severance tax return. In determlning the value of

the natural resource products, the taxpayer must adhere to the

requirements of Section*2a of these regulations and apply such

requlrements to make appropriate determinations of value at the

point where prod,uction or p.o..""y'lrro ends . When the natural f
resource product, is transported to a distant place for use,

consumpt,ion or further processing, the cost of transporting the

natural resource product to the place of use, consumPtion or

further processinq shaIl not be included ln the value of product,

taxed. frovfaea enae tne n

ffi. However, no adJustmenL to value will be permit,ted

for the cost of transporting such natural resource from the point

of severance to the processing facillties of the producer in the

case of natural resources, the processing of whlch, is lncluded in
the prlvllege subject to the tax lmposed by [11-13A] W. Va. Code

511-13A-1 et seq.

5t* 4.6.L Where the relatlonship between the producer of



the natural resource products and the purchaser thereof is such

that' the gross Proceeds derived from the sale are not indicative. of
the true value of the naturar resources, the taxpayer shalr
determlne varue by application of section + 2a of these

regulations.

# 4.7 Treatment of Freiqht Charqes Incurred bv Producers

and Processors. - In certaln lnstances, producers and processorS of
natural resource product,s are permitted to deduct -e€tg€+nq frelght
charges from the gross proceeds of sale or value to arrive at

t,axable value under the severance tax.

anC tnese treagmen

# 4.7.L In order to det,ermine the value within the State
/-andatthep1acewherep'ooffiheremaybedeductedfromS

,=ryfr#WffO" of sales certain e*go+nq- freight charges actually- (.-
+*gJby the producer or processor, but no deduct,ion will be allowed -

for expenses incurred by them through the use of their own

equipment in laanspoqtlng items produced,
1,'1" b -and t?inl

Sectiorf,l4.7 .4, of che". r.*I"aron". <-

--?- -W 4.7 .2 In aII lnstances where products are used

consumed by the producer at a point distant from the place

or

of
producti.on, outgolng freight, charges paid by the producer or "o"@e



#r11 not be arlowed as a ded.uction, unless ao" €-

consideration has been given to such charges or costs in the meLhod

by which the productj.on values were determined. AccordinglY, when

a natural resource product is consumed (except Ln a further
processing or preparing for sale activity treated as product'lon by

an integrated producer/processor), transportation costs pa:"d--ee+

M lncurred by the producer to deliver t,he product to

the location where the products are used or consumed shall not be

lncluded in the value of the natural resource product taxed.

ffi 4.7 .3 Generally, in order to be deductible from gross

proceeds'of sales, freight charges must be incurred bv or pald by

the producer or processor M for the delivery of

natural resources to a bona fide purchaser. To lllust11tE: .,Co"l ,r.E ptOWor plocesarnq aftyduedddintfuaeof({'--
at the place where productionAendsl has a value,rof ten dollars

($10.00) Per ton. If a purchaser buys the coal at, the mine for
Of Pfaces€or-

said price, the proAuclf will report under the coal production*
r/rlrre. o,r valueadded fi (>

classificationthegroi;.@,$10.00.(.!}wever,1fthe-
purchaser buys t,he same coal delivered at eleven dollars ($11.00)

- 0t?ftc9ssor- _^r__ ____L t>per ton, and the produceiA payJ a common carrier t,o make such S
- oaProcg,Fof -L---^ - ,ii nn \ G-a- Fdellvery, the produc-er\niy deduct such freight, charges ($1.00) from

Lhe gross proceeds of sale.

# 4.7.4 rf the producer g..j@ of natural resource

products sells his- it,s products to a purchaser and agrees to

deliver such products in St+ its own equipment #



@?the producffi
flom the Qross proceeds of sale in arrlving at, taxable value for
severance tax purposes, the transportat,ion costs to the purchaser,

if the costs are seperately stated on the invoLce to t,he purchaser

or if adeguate cost records are maintained to document the

r
5.7,5 If hatrl*ng er tsran-pertsats*on eharges are :lneurred by

4.7.5 If a producer transports products to another facilltv
for further processlnq prior t,o sale bv such producer, no deduction

ls allowed for such transportation costs incurred bv the producer.

4.7.6 If a nroducer sells natural resource pFoducts to a

processor freiqht on board at, the processor's facility and

transportation charges are incurred bv the producer or have been

absorbed by the producer, such charqes are deductible from the

qross proceeds of the sale to arrive at the taxable va1ue. If the

producer uses its own egui.pment, in transporting the natural

resource producLs to t,he processor's faci.litv, it mav deduct such

transportation costs from the qross proceeds of sale ln arrivlnq at

the taxable value for severance tax purposes, provided a fee is

seperatelv charqed on the lnvoice or adeguat.e cost records are

maintained to document, the transDortation deduction.

are eutsgeing fre:tght eharges and are-deduetfbte fror qre^s *reeeeCs

rlf sale te arr+ve at .



4.7.7 If a producer sells natural resource products to a

processor t,o be delivered at the producer's facilltV and

transport,ation charges are lncurred bv the processor to lts own

facj.Iitv, the processor mav deduct such transportation chdtcles froltr

its oross proceeds of sale ln arrivinq at t'he taxable value for
t\

\/J ' 'w' t' | \ | \ t '

severance t,ax purposes. If the procedsorruses its own eguipilent In.1.

transportinq the natural resource products to its facllltvr lt mav " .

3, -l
deduct such transportation costs from the gross proceeds of sales

ln arrivlng at the taxable value for severance tax purposes,

provided adequate cost records are maintained to document the

transportation deductlon.
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O Reply o AhoE Addrc

January 6, L992

Senator l{illian R. Wooton, Co-Chair
Delegate David Grubb, Co-Chair
West Virginia Legislature
Legislative Rule-Making Review Conmittee
Room M-152, State Capitol
Charleston, WV 25305

Re: Proposed LegislatLve Rule - Severance Tax

Dear Senator Wooton, Delegate Grubb and Members
of the Legislative Ru1e-Making Review Cornmittee:

This tetter is subnitted in connection ltith the Proposed
Legislative Ru1es filed JuIy X., Lg9t, relating to severance tax and
which are scheduled to be considered by the Cornnittee on JanuarY 6,
Lggz. The Proposed Legislative Ru1es will affect those regulations
currently cited as 110 C.S.R. 13A, S 1 et seg. (1989). Subseguent
cites to the Code of State Regulations will be to the Proposed
Legislative Rules filed JuIy 1, 1991.

The following comments address the provisions of the
Proposed Rules which define treatment processes constituting
mining, found at 1L0 C.S.R. 13A, S 4.L.L.

Treatment Processes Constituting trtining

W. Va. Code S 11-13A-4 provides that the following
treatnent processes are considered as nining and part of the
privilege taxed under the severance tax:

(1) Coal In the case of coal: Clean-
ing, breaking, sizing, dust a11ayin9, treating
to prevent freezing and loading for shipment-

11O C.S.R. 13A, S 4.L.1 provides that the following activities are
included in the term rrproduction of coalrr:

. crushing, working, cleaning, drying'
sorting, sizing, blendinq, dust aIloying,
Ioading for shipment and freeze treatment.



SPILIVIAN, TI{OMAS, BATTI-E A KLOSTERI{EYR

Senator William R. Wooton, Co-Chal-r
Delegate David Grubb, Co-Chair
January 6, L992
Page 2

The Proposed Rules add rrblendingrr to the reg:ulatory list
of I'ordinary proCessing activitiesrr considered to be within the
term rrproduction of coaI. rt 110 C.s.R. 13A' S 4.1.1 (forrnerly
S 5.1.1). The existing regulation inexplicably overlooks the
statutory reference to rrtreatment processesrr and seeks to broaden
the category to rrordinary processing. rr The word rrtreatmentlr is a
significant part of the law and should not be overlooked. The
inclusion of Itblendingtr as a treatment process by regulation
exceeds the statutory authority of the Tax Commissioner to
promulgate rules and regTulations since blending is not a coal
treatment process specificalJ-y described in the statute. W. Va.
code s 11-13A-4 (a) (r) .

The law specifies that certain treatment processes when
applied by the mine bwner or operator to natural resources mined in
West Virginia are part of the privilege taxed under Article 13A.
In the case of coal, the treatment processes designated by statute
are those quoted above. The statute also provides that tt@Emen!
processes necessary or incidentalrr to the naned treatment processes
are considered part of the privilege subject to severance tax.
Blending coal is not a treatment process. Blending results from
the way coal is handled and loaded in a particular sequence for
shipnent to customers. Since the statute has designated only the
addition of treatment processes necessary or incidental to the
specified activities, blending does not fit that category and nay
not be properly included by regulation since it is not among the
items described in the Iaw.

The Tax Conmissioner may make all needfuL rules and
regulations for the severance tax as provided in the State
Adrninistrative Procedures Act. W. Va. Code S 11-10-5. However,
the principle is well established in West Virginia that rule-making
authority does not pernit the pronulgation of regulations that are
inconsistent with or go beyond the statute to which they aPPIy.
Where a tax regulation is inconsistent with the statute, the
regulation will be rejected. See Ballardrs Farm Sausage Inc. v.
Dailev, L62 W. Va. 10, 246 S.E.2d 265, 267-268 (1978) .

We believe the Tax Com'nissioner has gone beyond the
severance tax statute by designating ttblendingrt as a treatment
process. By the proposed amendment, the Tax Cornrnissioner has
broadened the list of taxable treatrnent processes beyond those
designated and intended by the Legislature.



SPILMAN, THOMAS, BATTLE d KLOSTERMEYM

Senator l{illian R. Wooton, Co-Chair
Delegate David Grubb, Co-Chair
January 6, L992
Page 3

we propose that the word rrblendingrr be deleted from
S 4.1.1 (p. 15) of the proposed regulations.

Respectfully subnitted'

SPTLMAN, THOI,IAS, BATTLE & KLOSTERMEYER

crB/ Ijr
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SUGGESTED AMENDMENT TO W.VA. CODE S 11-15-9
v

ADDTNG S 1l--15-9 (oo)

lL1I senrices rendered by hunan service organizations'
including, but not limited to fMCAs and YV{CAs. exceD-E to the extent
ttrat income receiwed from performing the ser:\ricesl taxable under

Section 511 of the Internal Rerzenue Code of 1986' as amended. For

purposes of this exenFtion a rhuman ser/ice organizationn shaIl
includle any orcranization exempt from federal income tax under

Section 501 (c) (3) of the Internal Revenue Code, and which Performs
ser-vices which adwance the spiritual, mental. Physical' social or
ernotiona]- we]-fare of others or wnicfr contributes to the r
comfort or assistance of Persons in distress' including but not
limited to, frea].th and recreation ser:vices and youth activities.

o

o
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ENROLLED
AGENTS:

Tnn Trx
PnoFESSToNALS

Members of NAEA are required to
complete a minimum of 30 hours of
continuing professional education each
year in the interpretation, application and
administration of federal and state tax
laws in order to maintain membership in
the organtzation. This requirement sur-
passes the IRS' required minimum of 15

hours per year.

How cAN I pnrro ax BAP
To locate an EA, call the NAEA 24-

hour referral service at (800) 42+4339 0
days a week) or write the National Asso-
ciation of Enrolled Agents and you will
be furnished with a list of names and
addresses of members located in your
area. Many EAs are listed in the yellow
pages under "Tax PreparatJon". Look for
the words Enrolled Agent, Enrol,Ied To
Represent Ta.xpa,yers Before Tbe IRS
and the EA designation.

NarroNAL AssocrATroN
or ENnoLLED Acnxrs

6000 Executive Boulevard
Suite 205

Rockville, MD 20852
(301) 9U-5232

Fax (301) 231-8951
Toll-Free 1 (800) 42+4339
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Wnnrrs AN Ewnou,Bo
AcBnn (EA)?

An EA is an individual who has dem-
onstrated technical competence in the
field of taxation and can represent tz.x-
payers before all administrative levels of
the Intemal Revenue Service.

Wrur DoES TrrE TERM

"BI\RoLLED AcBwt" nnpax?
"Enrolled" means EAs are licensed by

the federal goveffrment. "Agent" means
EAs are authorized to appear in place of
the taxpayer at the Intemal Revenue

Wnqr ARE THE cRTTICAL

DIFFBRENCES B E"TWEEN EAS
AND OITTIER TAX PROFESSIONAIS?

Only EAs are required to demonstrate
competence in matters of taxatton
before they may represent a taxpayer
before the IRS. Unlike attomeys and
CPAs, who may or may not choose to
specialize in taxes, aII EAs specialize in
rnatters of taxation. EAs are also the only
taxpayer representatives who receive
their right to practice from the United
States government. (CPAs and attomeys
are licensed by the states.)

Ann EAs RBQUIRED To TAKE

CONTINUING PROFESSIONAL

BDUCATTON(cPE)?
In addition to the stringent testing and

application process, EAs are required to
complete 72 hours of CPE, reported
every three years, to maintain their
status. Because of the difficulty in be-
coming an EA and keeping up the re-
quired credentials, there are fewer than
30,000 EAs in the United States.

ARE EAS BoUND BY ANY
ETHICAL STANDARDS?

service. Only EAs, attomeys and CPAS HOW DOBS ONB BECOME AN EAs arc required to abide by the

The Eryolled Agent profession dates llAi' lshed in t/,S. Trc4slt y Dqofinent
back to 1884 wherl after questionable The EA designation is eamed in one of Circrrlar 23O.EA' fo.,nd to be in viola-
claims had been presented for Civil War two ways: (1) an individual m"st.na* a tion of the plovisiors conbLi\ed, jn Cbvu-
losses, congress acted to r€gulate per- 1^'ft:1-Y:gv_:ffli!:l y!1 br 2jo rr.y be svspnded or disbaned.
sons who represented citizens in theL covers Eulauon or morvroua$' @rpora-
aeamgs witrr *re r'easury Deparrnent. lff;ffHHfiii?ilffi#fl*it:."_ wny suoulu I GroosEaN EA
HOW CeN aN EA HUI 

",n? 
h.tl ottdid"t 

". 
ut t,rbiected to a rigorous WHO IS A MEMBER OF THEr.D' background dreck conducted by the

EAs advise, rcpr€sent and preparc tax Intemal Revenue seryice, or (2) an I\ATIONAL AIISOCXAflON OF
returns for individuals, pannerships, individuat may become an-EA based on EnnOU,m ACnnffS (NAEA)?
corporations, estates, trusts and any employnent at the_Intamal_1":i:.,_ -*o* is t]re organiz tion of and forentities with tax-rcporting rcquirements. Service for a minin
EAsprcparemiuionsorixrenrmsina ;.u-r,"*nv"r*ffir:iii'Ji,ffi#f, ffi#ff.T*3Jfffff"*ifrf*typical year. EAs' exp* t fr: ::l;, interprcted the provisions.of the Int€mal glrii 

^a "tni.a 
,.presenadon of thetinually changing ffeld of tax law enables Revenue code and regulations. Efiiancial 

position of taxpayers beforethem to be effective leprcsentatives
when taxpayers are urrdit"d by *r. ms. govemmental agencies'
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Enrolled Agents

are

the only

professional

tax practitioners

who specialize

in tax.
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If
you

pay taxes,

you

should know

about

Enrolled

Ag*nts. . .

ENROILED AGENTS



f;As: Khe Taryefbrsn Tax Hxperfrs o

Q: I4lhat does the termEnrolled
Agent mean?
A: "Enrolled" simply means EAs are

licensed by the federal government.
"Agen('means EAs are authorized to
appear in place of the taxpayer at the
Internal Revenue Service. O^ly
Enrolled Agents, attorneys and CPAs
may do so.

Enrollment dates back to 'LB8/,,

when Congress acted to regulate
persons who represented citizens in
their dealings with the Treasury

returns each year. Enrolled Agents'
expertise in the constantly changing field
of tax law enables them to be effective
representatives when taxpayers are

audited by the IRS.

Q: How do Enrolled Agents differ frone
other tax experts?
A.: EAs are the only practitioners who
have demonstrated competence specifi-
cally in matters of taxation. Also, they are
the only representatives for taxpayers
who receive that right from the U. S.

government. (CPAs and attorneys are

Q: A.re there other requirements?
A: trn addition to the stringent testing
and application process, Enrolled
Agents are required to earnZ2hours
of continuing professional education,
reported every three years, to marn-
tain their status. Because of the diffi-
culry in becoming enrolled and main-
taining that enrollment, there are
fewer than 35,000 Enrolled Agents in
the United States.

Q: How can I find out more about

had been presented for Civil War
losses.

Q: What exactly do Enrolled Agents
do?

A: UnlikeattorneysorCPAs,Enrolled
Agents specialize in taxation.
Throughout the year, they advise,
represent and prepare tax returns for
individuals, parbrerships,
corporations, estates, trusts and any
entities with tax-reporting
requirements. trn California, for ex-
ample, the more than 3,000 Members
of the California Society of Enrolled
Agents prepare about 1.5 million tax

gen
A: Contact:

P. O. Box 305 . 700 Adams Avenue
Huntington, West Virginia 257084305

V. H. (Vern) SMITH,Ptesiilmt
Enrolled Agent

Certified rax Professional (304) 522-1040
Accredited Tax Advisor

ACCoUNTING. B@KKEEPING . TA)GS . CONSULTING

ENROTTED AGENTS

s

An individual may become an En-
rolled Agent in one of two ways: The
primary way is to pass a difficult, two-
day examination given annually by the
IRS. The test covers taxation of individu-
als, corporations, partnerships, estates
and h"usts, as well as procedure and
ethics. Less than one-third of individuals
taking the examination have passed,
allowing them to apply for enrollment
and subject themselves to a background
investigation.

The other way is to have been an
employee of the Internal Revenue Service
for five years/ regularly applying and
interpreting the provisions of the Internal
Revenue Code and regulations.

PAD GET'T BUSINESS SERVICESO
HI.JNTINGTON / ASHLAND/ IRONTON
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National Association of Enrolled Agents
6000 Executive Boulevard

Suire 205
Rockville, l\D 20852
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What is an EnrolledAgent? AnEnrolledAgent
is an individual who has been granted enrollment
by the Theasury Department to represent all classes
of taxpayers in any matters connected with presen-
tations to the Internal Revenue Service relating to
the client's rights, privileges and liabilities under
laws and regulations coming under the jurisdiction
of the Internal Revenue Service. In short, the Enrol-
led Agent may "stand in the shoes" of the taxpayer
in Income Tiu, Estate Thx, Gift Tax, Excise Thx,
and miscellaneous tax matters. An Enrolled Agent
may represent any taxpayer at any administrative
level of IRS, regardless of who prepared the return(s)
in question, and at any IRS office without regard
to the state of residency of the taxpayer. Enrolled
Agents are recognized as tax professionals with tech-
nical competency in federal and state tax matters.

Are all tax preparers equally qualified? No!
The Departrnent of the Tleasury and Internal Re-
venue Service recognize only three categories oftax
practitioners who may represent all taxpayers
through all of the levels, including District Director
and Appeals levels. In addition to Enrolled Agents,
whose authority is derived from Federal sources,
state licensed certified public accountants and attor-
neys are recognized.

How irs enrollment to practice obtained? En-
rolled Agent status may be gained in one of two
ways: (a) Satisfactory completion of a comprehen-
sive written examination administered by the Inter-
nal Revenue Service which demonsffates the indi-
vidual's technical competence in applying and inter-
preting the Internal Revenue Code'and regulations
thereunder, or (b) At least five years' continuous
employment with the Internal[evenue Service dur-
ing which the individual wfguhrly engaged in
applying and interpreting the h-ternal Revenue Code
and regulations thereunder. Following an investiga-
tion of the individual's background by the Depart-
ment of the Tieasury, the applcant may be granted
enrollment. -O

How can I find an Enrolled Agent? If you
wish to locate an Enrolled Agent, call the NAEA
24-how referral service (800) 424-4339 (7 days a
week) or write the National Association of Enrolled
Agents and you will be furnished with a list of
names and addresses of members whose offices are
in your area. Many Enrolled Agents are also listed
in the Yellow Pages under "Tilx Preparation."

Why should I choose a Member of the
National Association of Enrolled Agents?
The National Association of Enrolled Agents is the

of and for Enrolled Agents. The princi-
concern of the Association and of its members

honest, intelligent and ethical representation of
financial position of taxpayen before govem-

agencrcs.

Thxpayer Rights. The Association condones
practices which deprive the individual taxpayer
the right to take advantage of all provisions of
laws and regulations concerning taxation. It con-

no illegal or fraudulent practices which mis-
the tax liability of the client, thereby plac-

g the client in jeopardy or subject to official sanc-

Continued Professional Competency. The As-
iation promotes professional comptency. Member

are required to complete aminimum of 30 hours
Continuing hofessional Education each year in
interpretation, application and administration of

and state tax laws. The Internal Revenue
ice has also established a Continuing hofes-

Education requirement of 24 hours (per year)
all Enrolled Agents in order to maintain their

Public Information. One basic objective of
Association is to encourage public awareness of

rights, privileges and obligations underfed-
and state tax laws and regulations. Member EAs
available through the Association and its Af-

iates to address seminars and otherprogmms spon-
by local, state or regional civic and service
and organizations, as well as to assist with

and educational programs.

Ethics. Members of the National Association
Enrolled Aggqls are bound by an oath to conduct

l:f"lifl [tr"3"#iH,ff"'#*ffi lii"",:
manner. In addition, all EAs are required to

ide by the Standards of Ethical Conduct as prom-
lgated in U.S. Tleasury Department Circular 230,

revised, and the Code of Ethics and Professional

ts.

of t$ational Association of Enrolled

National Association of Enrolled Agents
6000 Executive Boulevard

Suire 205
Rockville, lvID- 20852

301t98+6232
800 | 424=4339-24-hov message center

€b MEMBERS ENROLI.ED TO REPRESENT BEFORE TI{E INTERNAL REVENUE SERVICE



I ENROLLEO nCEfrrfS
(LICENSED BY THE FEDERAL GOVERNMENT)

Since the word "profession" has lost some of ib eadier precision through
widespread application, it is worttnutrile reviewing tre cfraracteristics yvhicfl
mark a calling as a professional in the taditional sense. Muc*r has ben
written on the subject and court curses have revohred around it. The weight
of fte autrorities, horever, identifies the folloruing distinguishing elements:

THERE IS A MASTERY BY THE PRACTITIONERS OF A PARTICULAR
SKILL ACOUIRED BY LENGTHY TRAINING AND EDUCATION.

THE FOUNDATION OF THE CALLING RESTS IN PUBUC PRACTICE. THE APPLICATION OF THE ACOUIRED SKILL TO THE AFFAIRS
OF OTHERS FOR A FEE.

THE CALLING CENTERS ON THE PROVISION OF PERSONAL
SERVICES RATHER THAN ENTREPRENEURIAL DEALING IN
GOODS.

THERE IS AN OUTLOOK, IN THE PRACTICE OF THE CALLING,
WHICH IS ESSENTIALLY OBJECTIVE.

THERE IS AN ACCEPTANCE BY THE PRACTITIONERS OF A
RESPONSIBILITY TO SUBORDINATE PERSONAL INTERESTS TO
THOSE OF THE PUBLIC GOOD.

THERE EXISTS A DEVELOPED AND INDEPENDENT SOCIETY
COMPRISING THE MEMBERS OF THE CALLING, WHICH SETS AND
MAINTAINS STANDARDS OF AUALIFICATIONS, ATTESTS TO THE
COMPETENCE OF THE INDIVIDUAL PRACTITIONER AND
SAFEGUARDS AND DEVELOPS THE SKILLS AND STANDARDS OF
THE CALLING.

THERE IS A SPECIALIZ:ED CODE OF ETHICAL CONDUCT, IAID
DOWN AND ENFORCED BY THAT SOCIETY, DESIGNED
PRINCIPALLY FOR THE PROTECTION OF THE PUBLIC.

THERE IS A BELIEF, ON THE PART OF THOSE ENGAGED IN THE
CALLING. IN THE VIRTUE OF INTERCHANGE OF VIEl't'S. AND IN A
DUTY TO CONTRIBUTE TO THE DWELOPMENT OF THEIR
CALLING, ADDING TO ITS KNOWLEDGE AND SHARING
ADVANCES IN KNOWLEDGE AND TECHNIOUE WITH THEIR
FELLOW MEMBERS.

BY THIS CR]TFRIA THE ENROLLED AGENT IS A PROFESSIONAL.
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ENROLLED AGENTS
THE TAX PROFESSIONALS

WHAT IS AN ENROLLED AGENT?
"Enrolled" means that Enrolled Agents (EAs) are liensed ry the federal

govemment. 'Agenf' means that EAs can represent taxpayerc before all
administrative levels of the Internal Rerrenue SeMe. Only Enrolled Agents,

attomeys and CPA's may do so.
Enrollment date back to 1884, when Congress acted to regulate persons
representing citizens in their dealings with the Treasury Deparbnent.

WHAT lS THE CR|TICAL DTFFERENCE BETWEEN EA'S AND OTHER
TA)( PROFESSIONALS?

EA's have demonstated comptence in matters of tamton Unlike
attomeys and CPA's, who may not chome to spcialize in taxes, allEA's
specialize in matters of taxation. EA's also are the only representatives for
tapayers who remive that right from the U. S. govemment - CPAs and

attomeys being licensed by the states.

HOW pOES ONE BECOME AN EA?
The EA designation is eamed in one of two wa)6: An indMdual must

pasrs a dfficult, two-day examination given annually by the lRS. The test
co\rers taxation of indMduals, corporations, partnerships, estates and trusts,

proedures and ethics. Less than one-trird of individuals talking the
examination have passed. Next the successful candidates are subjected to
a rigorous background check conducted by the Internal Revenue Service.
The other way is based cln employment with the IRS for a minimum of five

y€ars regularly applyrng; and interpreting the provisions of the Intemal
Revenue fue and regulations.

ARE EA'S REAUIRED TO TAKE CONTINUING PROFESSIONAL
EpucATrgN (cPE)?

In addition to the stringent testing and application process, EA's are
required to complete 72 hours of CPE every three yffirs to maintain their

status. Because of the difficulty in becoming enrolled and maintaining the
required credentials, there are fewer than 35,000 EA's in the United States.

ARE EA'S BOUND BY ANY ETHICAL STANDARDS?
EA's are required to abide by the Standards of Ethical Conduct as

published in U. S. Treasury Depaftnent OTanlar 23O EA's found to be in
viofation of the prwisions contained in &7cu/ar 23O may be suspended or

disbarred.



PADGETT BU$TNESp SERVTCES @

P. O. Box36 . T0OAdamsAvenue . Huntington,WestVirginia2sTO8{3Os
(M) 522-7M0 FAX Q0/.)5?2-7M7

V. Ft (Vern) SMITH
Preddent

EnrolledAgmt
Certified Tax Professional
AccreditedTax Advisor

NANCYC.SIVIITH
Vicekesident

NANCYB.JORDAN
VicePresident

Dear Senator Chafin:

t am writing to you in the sincere hope that you will not allovrr an anhir
amendment to the Gonsurners Sale and Servi@ Tax, as proped by the
State Tax Deparbnent, to be approved.

I anr endosing literafurc ufiich is all rather self-oelanatory but let me
summarize:

Enrcfled Agents are indd pmfwsionals'and do the ffiine trzzrlclhal
CPAs and LPAs do with the oception of certifid audits (whidr all but the
largest firms hane abandoned). lt would be grossy unfair if one group of
people DOING THE SAME TASKS were compelled to cfiarge sale tax
while anotfier is o<empt. I can only compare this to brrying gas at a Go Mart
- pay 6% sale tax; bgy gas at a Chewon station - no sales tax need be
collectd!

Hovv unfair; and certainly not the intent (l would think) of our legislative
bodies!

Senator Ctrafin, lwould be available nearly anytime to meet with you on this
matter and b eil'rswer any questions )ltlu might have.

Sincerely,

/r /
fr,{ J*, /*

Vem Smith,EA

Member: National Association of Tax Practitioners . National Society of Tax kofessionals
National Society of Public Accountants . National Association of Enrolled Apnts

ACCOUNTING . BOOKKEEPING . TAXES . CONSTILTING

'Your Success is Oirr Success"
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Dear

Accompanyingthisletterisconciseliterature
which describes the nature of what an trEnrolled Agent"
is, how they tl"or. qualified and what they must do to
rnaintain their avocation"

InthecaseofmyclientrDlr'VernSmith(an
Enrolled Agent) Of Padgett Business services of west
Virgi"i", i-r Huntington, the State Department of Tax and

Revenuers fanatical determination to tax the services of
EArs as a """"pi"i.ssiona1" is especi,ally reprehensible'
The Department issued an assessment for an arbitrarily-
set sum of tax allegedly due against Padgett' cov-e.':ing a

19 monrh p.iioA aulinf 1988-1989. After we filed a

petition fbr reassessnent, the rnatter cErme on f or an

administrative hearing on June 12, 1990' before a hearing
examiner of the Depaitment. At th'E-time, tte presented
an independent exiert witness and numerous documents
(includi-ng IRs circular 230), in addition to Mr. smithrs
testimony, to demonstrate that an EA meets the tests for
what q,r-.titi." as a "prof essional-" under the west
Virginfa supreme Courtrs criteria in wogddell v--.'r9?iley'
andl po inte-dly , under the present reflatory gu idelines
in Section 8.1.1.1; that is:

(I) The level of education required for the
act ivitY;

(2) The nature and extent of nationally recognized
standards for PerformancY;

(3) Licensing req,,irements on the State and
national level; and

(4)Theextentofcontinuinglegaleducation
requirernent s.

TheDepartmentofferednowitnessesoftheirownto
contest our ".".. Neither did they offer any documentary
evidence to support their position that EAr s are not
professional. -fndeed, aftei post-hearing briefing was

completed, no decision was.v-er rendered' even tftough
Section 1I-10-9 of the West Virginia Code require's that a

decision, in writing, be issired within "a reasonable
time'. AfLer more than one ye-qE had passed- since the
completion # ffiInost I full rg months
since the nearingr vr€ fiied a Petition for a Writ of



tt

Mandamus with the Suprerne Court, asking it to at least
order the Department to make a decision. (You may also
review or obtain a n as filedr oD
request, from me). That Petition was filed on December
5, 1991.

My client does not regularly subscribe to or review
the Register, and was not aware until December 9, I991t
that the Department vtas trying to do by regulation what
it would not decide in the course of its statutory
administrative duty. After learning of it bY
happenstancer we alerted fellow EArs and prepared to
address the committee at your December meetingr before
you tabled it,.

please do not allow this underhanded tactic of the
Department to succeed. Although their regulat,ion would
pat 1ip service to common law (i.e. court decisions) to
deLermine what is "prof essional", they have shown that
they desperately want this kept out of the courts until
they can obtain a regulation which they, in turn' can
claim has the blessing of legislative intent.

This proposed regulation, as to EArs, would
probably be susceptible to nullification as arbitrary and
capricious in the courts under the State Administrative
Procedures Act. But it should not have to go that far.

I urge you to either designate EAts as an example
of a prof Jssional under a proposed 8.1.1.T or, delete
references to EArs entirety.

I look forward to addressing the Committee when it
reconvenes. Please let me know if I can supply any
further information or assistance.

w^ur
PAVmaw
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NAEA OFTICERS

Prhident
Lr.nrcnctQ. Spwtor. Ei (P4)

tst Vice Preeident
Eorney M, HatuIy, I r. EA ffX)

Znd Vicr Prerident
Iack Robichn,EA rcA)

Trggsurer
St€r'dd E. Rodgcn, EA (At/J

Secretary
Sanlonl T. R*anrhal, EA (40

lmmediatc Fr et Prerident
Hotruril I. Sobclna n, EA GA)

NAEA DIRECTOR9

Stephm W, tuFilippit, EA fi|,)
Rahrr A. DuiE, M (CAl

Nlary E. lvl$uire,E ftIY,

- 
AGrcnG.Ra,mlr,EA(Vil -') Pan;ch Schntick. EA (wA)

I Bunna ltihitlcr,k, EA (TX)

I n;*wililire,EAffX)
I
\
/rlF'lt./

NarloruAl AssocIATIoN or ErunotLED Acnr.trs
6000 ExecuHvc Boulevard e Suite 205 r Rockvilte, MD 20852 . (301) 9W232 t FA)( (301) 231-8961

Members Enrolled to Reprexnt Taxpayers Before the lnternal Rnenue Seruice

Decenber 27, 1991

Senator Wllllam R. Ylooton
tl7 Granvllle AvB
Beokley, West Vlrglnle 25E01

Re: WeEt Vlrginla Code Bertslnlng Co Ealea tax on
profegeional 6ervlceF

Deer Eenator:

we are wrltlng to you on behalf of our Enrolled
Agent memberB 1n weet Vtrglnla and on behalf of, over
28, 000 Enrolled Agente natlonwld.€.

The NettonEL Aegoclation of Enrolled Agents takee
exoeption t,o your State gtatuee thet olas6lfLee the
$ervlcee of Enrolledl Agents aB nonprofeeelonal anil
places it tn leEue for the followlng reasona.

Untted StateE TrBaEury Departnent Clrcular No. 230
(Code o! Federal Regulatlorrs Part 10) setg forth
rt,andenCle end, regulremente for Enrolled Agcntr' For
your convenience, we have encloBed, a copy of this
1aw. You wlIl notice that Enrolled Agente are
recoEnized Just aE Certified Publ1c Accountante and
Attorneye in the Federal Law.

The United Stetes Eupreme Court, In 1953, $perry v
FIorlda, 373 u, s. 379, 63S, ct. 1322 hae ruled that
" the Iaw of a srate, although enaeted in the
exerclee of powe16 not controverted, aust yield when
incompatlble wlth federal IegleIatlon. "

For your etate to identify EnrolIed Agente as
no;lprofeeglonal and recognize CPA'e and Attorneyg
aE profeaslonal ls a violatlon of the rlghte of the
Enrolled Agenta 1n Weet Virglnla.

PIease glve thlB matter your noet urgent attention.

Reepectfully s ubmitted,

k

cc: Mr, Davld Grubb, Delegate
Mr, PauI A. Ryker, Attorney

State Government Affalre
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FIUNG WITH THE LEGISIJ\TTVE BULE-MN(ING BEVIEW COMMTTTEE

STATE TAX DIVISION
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AGENCY:
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NUMBERJI0'

CITEAUTHORIry w. vA. coDE g 11-10-5
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AI,IENDMENT TO AI.l D{STING RULE: }tsl- NO-
IF Y-ES, SERIES NUMBER OF RULE BEING AMENDED: J.5-

TITLE OF RULE BBNG AIvIENDED:

. AIID USE TAX

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

.l

THE ABOVE PROPOSED LEGISI.STTI/E RULE HAVING GONE TO A PUBUC HEARING OR A PUBUC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FruNG WTT}I
THE SECRETARY OF STATE AI\D THE LEGISTATTVE RULE 
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NEVIEW CON{MITTLE FOR

TI.IEIR REVIEW.
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AUG 0 9 l99l

Legislative Rule tr/aking
Re.riew Comr,rllteo

FREDERICK }JILLIAMS, JR.
STATE TAX COMMISSIONER



Tax Department
110

15

8.1 Sales of
the consumers sales

8.1,1

property owners. The asphalt whlch ABC Company manufactures and sells or uses
or consumes wlll be taxed as follows:

l. Consumers sales and service tax must be collefted on
sales of asphalt to other contractors and persons unless ABC Company accepts ln
good falth an exemptlon certlflcate or a valfd dlrect pay permlt number.

2. As of October 1. 1990! asphalt whlch ABC Company
manufactures and uses or consumes ln bulldlng or resurfaclng roads under a
slnqle government contract for materlals and labor ls excmpt-from subject to
E6n!ffieis sales and S ta - satc- tb- *re- gorrcffi;;[;T
cntity: nc-erdlg

tax I vernmenta I

3. Asphal t whlch ABC Company manr.rfactures and uses or
consunes In bulldlng or resurfacfng roads, parklng lots and drlveways etc. fn
thls State for other persons fs subJect to consumers sales and servlce tax based
on the gross value of the asphalt so used or consumed.

S 110-15-8. Fur:nlshlnq of Serylces Jncluded:. ExcSpJlorD. - The consumers
sales and servlce tax and the use tax ahill applv not only to selllng tanglb'le
personal property, but al so to the furnl shfng of al I serv{ces, except
professlonal serylces, personal servlces, those servlces furnl shed by
corporations subJect to the control of the Publ lc Service Commlsslon,
contractlng services, and servlces rendered by an employee to his emp'loyer.

pg,'r2lfi

the followlng servlces are excepted from the lmpositlon of
and serylce tax and the use tax.

Professlonal Servlces.

ts.

8.1.1.1 Professlonal servlees, as deflned ln Sectlon 2 of these
regulationsr are rendered by physlclans, dentlsts, lawyers, certlfied public
accountants, publ fc accountants, optometrl sts, archl tects, profqsslo.ta]
englneers, reglstered professlonal nurses, veterlnarlans, 1 lcensed physlcal
therapists, ophtha'lmologlsts, chlropractors. oodlatIlsts. embalmers.
ggleoglh [q_-phLs 1c I aE gq1_Ie-q I stere_d s.q.n 1tar

rl st rq@g
sed socla !_E n sed_- re_el-_-e.$e!e

rea I
-14:L _el_tgq,- and I lcensed

n vlde servlces classl fled as
es a!_d_ :gr11!ce _tax. pqrpgses inclUde_lnterlor

fores
contfgqtors. electrlcla enrol led agggls. muslclans.

ag€t! o[gsrl. . rn.d J'ntsL@m*TG'qoTnq*TiItInq-lL n&

L-oeleglfygyi nve$1gqlqtt .secttt.L!y_{u_qrdl. bookLeep:19
rlvlng school s. nurslnq home ad[lni stratorl hearlng ai

s_ffi[Lail-rnsjul,rvg br
6enerally;--the--Tax::Bepartrnent--nTTT:i;Ty-r;AgnTre-n;;:rier;f ;ssTon;in-m
activittes- fndieated- as- sueh- in- thapter- gg- of- ihe- l{est- Y{rginta- €ode: The
determinatlon as to whether ot,her actlvttles a e 'aprofeiif onal"" In nature wl I I
be_dete.rnrlned b.v= thg Statg T-ax. Dlvlslon on a cale-by-case basls unless. the

consumer

lgql-r].s

45

e_!l-e.q._Lo-_plg !_d.e_gbat a spec I f l.gj



State Tax DePartment
Iitle 110
Seri es 15

g.1.1.1 Professiona'l services, as defined in Section 2 of these

regu'lations, are 
-."nJ.""a by physicians, dentists, lawyers, cert'ified pubf ic

aciountantsj public accountants, optometrists, architects, engineers, registered
professional nu"r"r, veterinarians, physica'l therapists, -ophthalmologists'
chiropractors and llt.nt"O ".ut estate'biokers. Genera'11y, the Tax Department

will only ,..ognlze- is t'profesiional't the activit'les indicated as such in
chapter 30 of the tlest virgi.nia code. The determination as to whether other

..iiritfes are,i'iroi.triin.i" in nature ''lll 
be determlned on a case-by-case

basis. When making a determin.iion as to whether other activities fall within
the rrprofessional,t"classification, tfr. Tax Department wlll consider such things

as the ]evel of educatlon required for the activlty, the nature and extent of

nationally recognized standards for performance, lilbnsing requirements on the

State andnationat-fevef, and the extent of continuing education requirements'

g.I.I.Z Services for which a professional llcense is required

and which are provided by corporations, regard'l.ess of whether such corporations
i"" ptoi.tiionit or business,.are not subiect to the sales and service tax'
Likewise, non-professional seriices provided by a professional corporation are

subject to the tax.

8. 1. 1. 3 Professi onal persons who make sal es of tang'ib'le

personal property or who- .ng"gl'-in 'activities which are not professional

serV'lces shall collect sales and serVice tax on such sales or services' For

eiample, kennel services provided by a veterinarian are subiect to tax'

8.1.1.4 Professional services shall not be related to the

quality of performance or expertise of the person performing the service'
Professional, When used in these regu'lations, is not synonymous with excellence'

it is the type of service which muit be professional, n9t the. qualjty or manner

in which the service js performed. To'illustrate: A doctorrs serv'ices to his
patients are professional services whether or not his pat'ients are satisfied
with his performance; of, an individual may excel at repairing television sets'
but his type oi--i..ui.. (repair of ielevision sets) is . not considered
professional under these ""griations 

even though the manner in which he performs

i;-;;;;i;...0-iip.ofeisionati by his customers or by other teievision repairmen.

8.L.2 Personal Services l
g.1.2.1 personal services shall include those services done to

or performed on tne person of an individual, and such services must be directly
from one person to another. Personal services include barberlng, massaglng'

nursing, manicuring, hair setting,-tri1r wasning and dyeing, services of dental

hygienists, shoe-shining while thi shoes are worn by the tustomer, and similar
services. The determinatlon as to whether other services are personal in nature

will be determlned on a case-by-..r. basis. For further lnformation See Section

35 of these regulations.

8.!.2,2 As provlded ln Section 2 of these regqlations' personal

services are services rendered to the person of an Indlvldual wlthout, a-t th9

i"r" iir., set.iini- t"ngibt" personal 'property: Plql-ded,. That the sale of
tanglble personal property used- 

"nA 
.onturba il tFe rendErlng of the persona'l

service shalt Ue suUiilct io tai 
".'tV 

lf stated as a separate charge. In,ord31
for the serYice to be personal ln nature, lt ls necessary for tnere Eo De

37
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AGEIIDA

IJEGISLATIVE RUIJE-UAKING REVIEW COUUITTEE

tuEgDAY, itAl{ItARY 7, L992
4:00 7 zOO p.[.

Senate Finance Cornnittee Room, U-451

1. Approval of Minutes Meetings January 6, L99L

2. Review of Legislative Rules:

a. Tax, Division of - Consumers Sa1es and Service
Tax and Use Tax

b. Pharmacy, Board of Licensure of Wholesale
Drug Distributors

c. Pharmacy, Board of - Mail Order House

d. Risk and Insurance Managenent, Board of
Discontinuation of Professional Malpractice
fnsurance

Insurance Connissioner Guaranteed Loss
Ratios as Applied to Individual Sickness and
Accident Insurance Policies
Insurance Comrnissioner trTai1tr Malpractice
Insurance Covering Certain Medical and AIIied
Health Care Providers

Insurance Comrnissioner Regulation of Credit
Life Insurance and Credit Accident and
Sickness Insurance

h. Insurance Commissioner Exaniners t
Compensation, Qualifications and
Classification

i. Insurance Cornmissioner - Permanent Regrulations
on Medicare Supplement Insurance

j. Crime, Delinquency and Correction, Governorts
Connittee Protocol for Law Enforcement
Response to Domestic Violence

k. Public Safety, Division of Modified Vehicle
Inspections

3. Other business:

e.

f.

g.



t
Tuesday, January 7, L992

4:00 - 7t 00 p.n. Legislative Ru1e-Making Review Cornmittee
(Code 529A-3-101

Robert trChuckn Chambers,
nember ex officio nonvoting menber

House

Grubb, Chairman
Burk
Faircloth (absent)
Roop
Love
GaIlagher

by Mr. Grubb, Co-Chairman.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman (absent)
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley (absent)

The meeting was called to order

The ninutes of the January 6, L99L meeting were approved.

Mr. Grubb told the Cornrnittee that the first item on the agenda was
the continued consLderation of the rule proposed by the Division of
Tax, Consuners Sales and Service Tax and Use Tax. Paul Ryker,
representing Padget Business Services, and Alan Mierke, Acting Tax
Commlssioner, comrnented on the proposed rule.

Mr. Manchin moved that Section 8.1 of the proposed rule be amended
to include rrenrolled agentsrt as prof essionals. The motion was
adopted.

Mr. Love moved that the proposed rule be approved as modified and
amended. The notion was adopted.

Debra Grahan, Committee Counsel, reviewed her abstract on the rule
proposed by the Board of Pharnacy, Licensure of Wholesale Drug
Distributors, and stated that the Board had agreed to technical
nodifications. Larry Barker, Board member, answered guestions from
the Conmittee.

Mr. Chafin moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Pharmacy,
MaiI order House and stated that the Board had agreed to technical
nodifications. Mr. Barker cornmented on the proposed rule.

Mr. Manchin moved that the proposed rule be approved as nodified.
The notion $ras adopted.



-..f-

Ms. Grahan, reviewed her abstract on the rule proposed by the
Board of Risk and Insurance Management, Discontinuation of
Professional Malpractice Insurance and stated that the Board had
agreed to a technical nodification. Mark McAllister, representing the
Board, commented on the proposed. rule and answered questions from the
Cornrnittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion rras adopted.

Michael McThonas, Associate Counsel, reviewed his abstract on the
rule proposed by the Insurance Cornmissioner, Guaranteed Loss Ratios as
Applied to Individual Sickness and Accident Insurance Policies and
stated that the comnissioner had agreed to technical nodifications.
Keith Huffman, Counsel to the Comnissioner, and Hanley Clark,
rnsurance Cornrnissioner, answered quest,ions from the Conmittee.

Mr. Love noved that the proposed rule be approved as nodified.
The notion was adopted.

Mr. McThomas reviewed the rule proposed by the Insurance
Cornmissioner, ItTailrr Malpractice Insurance Covering Certain Medical
and Allied Health Care Providers and stated that the Cornmissioner had
agreed to technical modifications.

Mr. Chafin moved that the proposed rule be approved as nodified.
The notion rras adopted.

Mr. Manchin moved that the Cornmittee reconsider its action whereby
it recomrnended that the rule proposed by the Board of Pharnacy, MaiI
Order House, be approved as nodified. The notion was adopted.

Mr. Manchin moved that the proposed rule be amended to include a
section reguiring freedom of choice.

Mr. Grubb ruled that the motion was out of order as the proposed
anendnent requires an amendment to the statute.

Mr. Manchin appealed the ruling of the Chair.
Chair was not sustained.

Mr. Manchin moved that the proposed rule
anendnent be placed at the foot of the agenda.
adopted.

The ruling of the

with the pending
The motion !'tas

Mr. McThonas explained that the rule proposed by the Insurance
Cornmissioner, Regulation of Credit Life Insurance and Credit Accident
and Sickness fnsurance had been withdrawn.

Mr. Gallagher noved that the rule proposed by the Board of
Pharmacy, MaiI Order House, be laid over untitr the Comrnitteets next
meeting. The motion was adopted.



Mr. McThomas reviewed his abstract on the rule proposed by the
Insurance Cornrnissioner, Examiners, Compensation, Qualifications and
Classification and stated that the Commissioner had agreed to
technical nodifications.

Mr. Roop moved that the proposed rule be approved as nodified.
The notion $ras adopted.

Mr. McThomas explained the rule proposed by the Insurance
Cornmissioner, Permanent Regulations on Medicare Supplement Insurance,
and stated that the commissioner had agreed to technical
nodifications.

Mr. Chafin moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. McThomas reviewed his abstract on the rule proposed by the
Governorts Conmittee on Crime, Delinquency and Correction, Protocol
for Law Enforcement Response to Domestic Violence. He explained that
he believed that the Governorts Committee had exceeded the scope of
its authority by providing for warrantless arrests and that the
Governorts Conmittee was unwilling to nodify the proposed ru1e. Mr.
McThomas distributed a proposed anendment to the proposed rule. James
Albert, Executive Director of the Governorts Cornmittee, clarified his
Committee's position with respect to the proposed rule and answered
questions from the Comrnittee.

Mr. Love noved that the proposed rule be amended in accordance
with Mr. McThomas' suggested amendments. The motion was adopted.

Mr. Love moved that the proposed rule be approved as modified and
amended. The motion was adopted.

Bllr. McThomas extrllained the rule proposed by the Division of Public
Safety, Modified Vehicle Inspections and told the Cornmittee that the
proposed rule conforns with the Emergency RuIe which was amended at
the request of the Cornmittee. First Sergeant Robert Blankenship,
representing the Division of Public Safety, responded to guestions
from the Comrnittee.

Mr. Love noved that Sections 2.2.3.3 and 2.2.3.4 of the proposed
rule be amended by deleting the word xtwor in each section and
inserting in lieu thereof , the word rtensrr in each section. The motion
was adopted.

Mr. Roop moved that the proposed rule be approved as amended. The
motion was adopted.

The meeting was adjourned.
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AMENDMENTS TO DOMESTTC VIOLENCE RULE

On page !, section 2.L by deleting |tmember of the Departnent of
Natural Resources, rl

On page I, by deleting subsection 2.2.4

On page I, by deleting section 3

On page 4, section 6.2.L after the word rrhomerr by adding rror
businessrl

on page 6, section 6.4.5 by deleting the word rrabuserl

on page 6, section 7 .2.3 after the words rfprotective orderrr by
adding rrand the the officer has actual knowledge that a valid
protective order exists. rl

On page 6, by deleting sections 7.2.4 and 7.2.5

On page 7, by deleting section 7.3.5

On page 8, section 7.5 by adding the following proviso rrProvided,
that this section does not authorize a search of the premises
unless a search warrant has been obtained or consent was given by
the occupant of the premises. rr

On page 8, by deleting section 7.6 and 7.7

On page 8, section 8.1 by deleting the words ttthe of f icer
determines that a warrantless arrest is appropriate or thatrr and
by deleting I'in the event that a warrantless arrest for a
misdemeanor is authorizedrt and by deleting the word rrlfrr frorn the
sentence rrlf a warrant is necessary. . . rl

On page 9, by adding the following:
9.L.4 Advise the victirn or victiras that upon request of

the victin or victims the officer will provide transportation
for, or facilitate transportation of the victiur or victims to a
shelter or the appropriate court where there is reasonable cause
to believe that such victim or victims have suffered or are
tikely to suffer physical injury.

9.1.5 Provide transportation for or facilitate
transportation of the victiur or victims upon the request of such
victin or victims to a shelter or the appropriate court where
there is reasonable cause to believe that such victin or victims
have suffered or are likely to suffer physical injury.
On page 10, section 10.7.1- by deleting the words rrshould arrest
the assailant upon probable cause to believe that a crime has
been cornrnittedrr and in lieu thereof insert the following rrshould
arrest the assailant if the officer observes the conmission of a
crimerl



On page 11,
rr inf ormrr and
remainder of

section LL.3 by
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IJEGISLATM RI[,8-!.IAKING REVIEW COUUITTEE

ifauuary 16, L992
{ 3 00 p.m.

Senate Finance Conmittee Room, tt-451

1. Approval of Minutes Meetings January 7, L99Z

2. Review of Legislative Rules:

a. Pharmacy, Board of - Mail Order House

b. Labor, Division of West Virginia
Contractorts Licensing Act

3. Other business:



Thursday, January 16, L992

4:00 5:00 p.m.

SPECIAIJ }TEETIIIG

Legislative Rule-Making Review Conmittee
(Code 529A-3-10)

Robert rrchuckrr Chambers,
member ex officio nonvoting nember

House

Grubb, Chairnan
Burk
Faircloth
Roop
Love
Gallagher

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
BoIey

The neeting was calred to order by I{r. wooton, co-chairnan.

The minutes of the January 7, Lg9L, meetingt were approved.

Mr. Wooton told the committee that, based on the concern of some
Conmittee members, the State Tax Cornmissioner has agreed to furthernodify the Severance Tax RuIe by deleting the word rrblendingtt fronSection 4.1.1 of the proposed rute. AIan Mierke, Acting stite Tax
cornnrissioner, responded to guestions from the committee.

Mr. Manchin moved that the State Tax Comrnissioner withdraw thenodification to the proposed rule filed in the Secretary of StatetsOffice on the January 10, Lgg2, and that the Commissioner file anodification to the proposed rule containing the nodification
regarding blending. The notion was adopted

Debra Graham, Conmittee Counsel, explained that the rule proposed
by the Board of Pharmacy, Mail order ttouse, had been laid ovei aL ttre
Cornrnittee's last meeting with a motion pending by ttr. Manchin that theproposed rule be amended by adding a section on freedom of choice.Larry Barker, Board Member, conmented on the proposed amendment.

Mr. Manchints notion was adopted

Ms. Graham reviewed her abstract on the rule proposed by theDivision of Labor, West Virginia Contractor's r-,iceinsfng act] andstated that the Division has agreed to technical nodifications.' RoySmith, Conmissioner of Labor, distributed proposed nodifications tosections 4.7 and 5.4 of the proposed rule ana inswered guestions fromthe Comrnittee. Mike Clowser, representing the Contractois Associationof West Virginia, and Winfield Strock, Chairnan of the Contractor
Licensing Board, arso answered questions fron the committee.



I.Ir. Grubb moved that sections 4.7 andnodified in accordance with the proposed
the Division.

Mr, Grubbrs motion was adopted.

Mr. Manchin moved that Section 5.5 of the proposed rule benodified to allow a 15 day grace period for the renewal of licensesand that the penarty for ra{e renewal be reduced fron gzso to $roo.The notion hras adopted.

I[r. Manchin moved that the proposed rule be approved as modified.The notion lras adopted.

ur- Grubb moved that, the comnitteers staff be directed to draft abill of authorization for each rule consiaeiLa tr tne committee, tocause the bills to be introduced in both Houses uider the =ponso"Lhipof t!" respective Cornrnigg"" Chair and to prepare and submit thecomrnitteets report to the Legisrature. The noiio-n was adopted.
The meeting was adjourned.

5.4 of the proposed rule
nodif ications distributed

be
by
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V,o/to( ty'a/fz

O 
No ricensed pharrnacist or pharmacy or any other person,
partnership, corporation, or any entity who is regurated. by
the west virginia Board of Phannacy sharl enter into any agreement
or arrangement with any private or pubric third party payor,
insurance company, health maintenance organization, health care
service corporation, hospitar or nedicar sernrice corporation, or
enployee benefit pran whereby in any way a patient, is denied,
linitedr or restricted, to choose a pharuracist or pharmacy or
pharrnaceutical se:rricer or whereby in any lray a patient is denied
face-to-face oral consultation with a pharmacist ricensed, by the
West Virginia Board, of phannacy.



4o*/on/ *ra4z-

pecialty contractor.
1 ) dr:nvall speclalty contractcr

(2) excavation specialty contractor
3 ) landscaplng specialty contractor

masonry specialty contractor
5 ) remodeling and repalr speclalty contractor
6 ) resldentlal asphalt specialty contractor
7 | resldenti.al concrete specialty contractorg) residentlal pools specialty ccntractor
9) resrdentlal slding specialLy ccntracEor
10 ) roofing specialty contractor

5.3. The Board will conduct e:<aninatrons quarterly and at
such other tlmes as ic considers necessary. The Board shall make
available to all applicants. on request, dn annuai schedule of
examlnatlon locations and dates. The Board shall notify all
appllcants f or examlnation of the date, place , and t,1ne of
examination at least fifteen (15) days prlor to the scheduled date.

5 .4 . The applicant must t,ake an examinat,ion in each
classification for which a license is desired. Exaninations shall
be nade available by a prlvat,e test,ing agent (s ) approved and
cert,ified by the Board to conduct such exanlnations. Examination
fees w111 be charged for each classlficatlon examinatlon requested
and slrail be the responslbility of the lndivldual appllcant,. All
e-xamlnation fee(s) shall be paid directly to the approved testlng
agenE.

The lndividual taking an examlnation on behalf of an entlty
seeking llcensure must be the owner, a partner, a corporate offlcer
or a fu11-tine employee of the entity. Upon the ternlnation of the
relationship of the lndivldual who took the examination to obtaln
a llcense for an entltv. the entltv shaII. within thlrtv (30) davs
of that terminatlon, deslanate a new indivldual for re-exanination.

SECI1ON 6, DTSCIPLINARY POWERS OF TTIE BOARD

5. i. The Board may take the following disciplinary
actions fcr causes defined in ?W Code 2].-LL-14:

I tt ,

(a) pernanently revoke a

(b) suspend a license for
(c ) ce]lsure or reprinand

(d) impose iimliations or
of a llcensee;

residenEial contractor; or

s
(

(

(

)

license;

a specified period;

a licensee;

conditions on the professional practrce

11



r"l!' code z]--Li-15(c), and payment the appropriate license fee, Ehetsoari' shall issue a contractor's llcense without examlnation.

4.4. Any person deslring a license shaII, at the time ofapplrcation, pdy the annuaL fee of $ 1o0.oo. Except that in thecase of a sole proprietorship conducting busines! only as anErectrical contractor where the business owner rrotas anelec;rician's llcense lssued. under the provlsions wv cod.e 29-38-4and 5rrovides proof thereof to the commissioner, the annual fee lss20.00.

4.5. A license issued under the provlsions of this rule1s valiC fcr twelve months from the date of issue unless soonerrevoked for cause.

4.6. The holder of a val1d llcense may renew the licenseon or before :he e:<piratlon date by maklng renewal application onforms provlcred by the Board. and pawent oi the appropriate fee asset forth in section 4.4 of this ruLe. rf Ure renlwat appllcationis made after the expiratlon d,at,e, the appllcant 1s riquired toPdY' in addltlon to the annual renewal fee, a penalty fee of$250.00: Provlded, that no ricense which has lapsedtor a perlod, oftwo years or more nay be renewed. A renewal of a license may becondltlonal by actlon of the Board und.er the provlslons of W cod,e2L-LL-13 and 21-11-14. The Board, w111 provide each licensee with arenewal notice at least thirty ( 3oj d,ays 1n ad,vance of theexpirat:.on date.

4.7 - A copy of the llcense must be posted, in aconsplcuous posltlon at every construction site where work is belngdone by the contractor. The contractor's llcense number shall b;lncluded in all contracting advertisenents and, all fully executed,and blnding contracts. No bid slrall be acceeted which d.oei not bear
On itS faec tha rrnntr=a{-AFr d 1i ^^--^ -..-L--

4.8. The buildlng inspector or other authorlty of anyincorporated municlpality or other polltical subdlvlsj.on in thlss-tate charged wlth the duty of issuing building or other permltsfor consEructlon as deflnei in thls rule, sha1l not issue suchpermrts tc any person who does not possess a valld conLractor,slicense when requ:red by this ru1e.

4.9. The Board may issue a conditional license to aperson for blddinqr purposes only. A person may apply for aconditlonal license on special forris provlded, by thl eoard, and thepaylnenE of a conditional llcense fee of g 50:00. A cond,itionallicense j-s valid for sixty (Go) d,ays from the d.ate of issue. underno clrcumstances nay a person perform work or services forccnpensatron under a conditionai rlcense. rf the hold,er of aconditlonal license becomes a successful brd.der and, wiIl beperfornlng contracting work in west virglnia, the holder must makeapprrcation fcr a contractrcr's Ilcense before work can commence.
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