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TENTATIVE AGENDA

LEGISLATIVE RULE.MAKING REVIEW COMMITTEE

JEHunny 11, 1993 - L2.00 Noon - 2:00 p.M.

Serunre Frunruce Couurrree Roou - M-451

Approval of Minutes - Meetings December 7, L992

Review of Legislative Rules:

a. Health care Cost Review Authority Temporary
Approval of Discount Contracts for Border
Hospitals

Dept. of Health and Human Resources Residentiat
Board and Care Homes

Division of Tax Division of Forestry Woodland
Fees

d. Division of Forestry Sediment Control During
Commercial Timber-Harvesting Operations Logger
Certification, Series 3

e. Insurance Cornmissioner Individual and Employer
Group Minimum Benefits Accident and Sickness
Insurance Policies, Series 33

f. Insurance Commissioner - Long-Term Care Insurance

g. Insurance Conmissioner Standards for Uniform
Health Care Administration

h. Insurance Commissioner - Regulation of Credit Life
Insurance and Credit Accident and Sickness
Insurance

i. Insurance Commissioner Group Coordination of
benefits

j. Insurance Commissioner Permanent Regulations on
Medicare Supplement Insurance

k. Division of Rehabilitation Services Fair Market
Price Deterrnination

I. Division of Rehabilitation Services
Qualifications for Participation: Committee for
the Purchase of Cornmodities and Services from the
Handicapped

b.

c.



m. Division of Rehabilitation Services Procurement
List: Committee for the Purchase of Cornmodities
and Services from the Handicapped

n. Cab1e Television Advisory Board Implementing
Regulations, Series 2

o. Att,orney General Consumer Lease Disclosures in
Rent To Own Transactions

3. Other Business:

Workersr Compensation - Definition of Employer
Counselrs report.
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Monday, January 11, L993

L2:00 - 2z 0O p.n. Leqislative Rule-Makinq Review Connittee
(Code $29A-3-l-0)

Robert rrChucktr Chambers,
member ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
Roop (absent)
Love
Gallagher

order by Mr. Grubb, Co-Chair^man.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairnan
Chafin (absent)
Manchin, J.
Tomblin
Wiedebusch
BoIey

The meeting was called to
The minutes of the December 7, L99L meeting were approved.

Mr. Grubb told the Committee that the rule proposed by the
Department of Health and Human Resources, Residential Board and Care
Homes had been moved to the agenda for the Cornmittee t s 6:00 p.m
meeting

Debra Graham, Committee Counsel, told the Committee that the rule
proposed by the Health Care Cost Review Authority, Temporary Approval
of Discount Contracts for Border Hospitals had been taid over fron the
previous meeting. She briefly explained the proposed rule" Larry
Fizer, Chairrnan of the Authority, Darlene Cortez, Cindy Nixon and John
Frankovich of Weirton Medical Center, and Bob Kota, representing the
Health PIan of the Upper Ohio VaIIey addressed the Cornrnittee gegarding
the proposed rule and responded to questions fron the Comnittee

Mr. Wiedebusch moved that the proposed rule lie over until the
Committeets 6:00 p. m. neeting. The motion was adopted.

Alison Patient, Counsel to the House Finance Committee, told the
Committee that the rule proposed by the Division of Tax, Division of
Forestry Woodland Fees, had been laid over from the previous meeting.
She briefly explained the proposed rule. Bob Hoffman, Division of
Tax, answered guestion from the Committee.

Mr. Wooton moved that the Committee request that the Division of
Tax withdraw the proposed rule. The motion was adopted.

Mr. Grubb asked Mr. Hoffrnan to inform the Committee at its Tuesday
meeting as to whether or not the Division would withdraw the proposed
rule.



Marjorie Martorella, Counsel to House Governmental organization,
reviewed her abstract on the rule proposed by the Division of
Forestry, Sedinent Control During Conmercial Tinber-Harvesting
operations Logger Certification, and stated that the Division has
agreed to technical nodifications. Willian Gillespie, Director,
Division of Forestry, responded to guestions from the Cornrnittee.

Mr Wooton moved that the proposed rule be amended to require
logger certification for certain tinbering operations for which waiver
from Iicensure is available.

Lester Lemon, a small logging contractor from
Braxton County, addressed the Committee and answered guestions.

Mr. Wooton asked unanimous consent to withdraw his motion. There
being no objection, the motion was withdrawn.

Mr. Gallagher moved that the Committee temporarily defer action on
the proposed rule and that the Cornmittee reconsider its action whereby
it approved, as nrodified and amended, the rule proposed by the
Division of Forestry, Sedirnent Control During Comrnercial Tinber-
Harvesting Operations - Licensing. The motion was adopted.

Mr. Gallagher moved to amend the proposed rule by deleting the
possibility of waiver for tirnbering operations on the land of another,
but per^:nitting waiver up to a $50, 000 lirnit on the landowner t s own
land. The motion was adopted.

Mr. Ga1lagher moved that the proposed rule be approved as nodified
and amended. The motion was adopted. Ms. Boley and Mr. Faircloth
voted rrnorr.

Mr. Wooton moved that the rule proposed by the Division of
Forestry, Sediment Control During Commercial Tinber-Harvesting
operations - Logger Certification, be approved as modified. The motion
was adopted.

The meeting was adjourned.
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

JnuunRv 11, 1993 - 12:00 Noou - 2200 p.m.

SenEre Frrunnce Couurrree Roou - M-451

Approval of Minutes - Meetings December 7, L992

Review of Legislative Rules:

a. Health Care Cost Review Authority Temporary
Approval of Discount Contracts for Border

c.

Hospitals

Dept. of Health and Human Resources Residential
Board and Care Hornes

Division of Tax Division of Forestry Woodland
Fees

Division of Forestry Sediment Control During
Commercial Timber-Harvesting operations Logger
Certification, Series 3

Insurance Comrnissioner fndividual and Employer
Group Minimum Benefits Accident and Sickness
fnsurance Policies, Series 33

fnsurance Commissioner - Long-Term Care fnsurance

fnsurance Commissioner Standards for Uniforn
Health Care Administration

Insurance Commissioner - Regulation of Credit Life
fnsurance and Credit Accident and Sickness
fnsurance

Insurance Commissioner Group Coordination of
Benefits

Insurance Cornmissioner Permanent Regulations on
Medicare Supplement fnsurance

Division of Rehabilitation Services Fair Market
Price Determination

Division of Rehabititation Services
Qualifications for Participation: Committee for
the Purchase of Commodities and Services fron the
Handicapped

b.

d.

e.

f.

g.

h.

1.

j.

k.

1.



m. Division of Rehabilitation Senrices Procurement
List: Committee for the Purchase of Conrmodities
and Services from the Handicapped

n. Cable Television Advisory Board Implenenting
Regulations, Series 2

o. Attorney General Consumer Lease Disclosures in
Rent To Own Transactions

3. Other Business:

Workersr Compensation - Definition of Employer
Counselrs report.
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Chanbers, Robert ttChuckr,Speaker

Grubb, David, Co-Chair

Burk, Robert W., Jr.
Faircloth, Larry V.

Gallagher, Brian A.

Love, Sam

Roop, Jack

Burdette, Keith, president

Wooton, WiIIian R., Co-Chair

Boley, Donna

Chafin, Trunan H.

Manchin, Joe, III
Tonblin, Earl Ray
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Senator William R. Wooton, Co-Chair
Delegate David Grubb, Co-Chair

TO:

FROM:

Wrsr Vrncwla Lrcrcraruns
Lec I s rerrvE RULE-MAKTNG Revrsw Cor'{ Nrlrree

Room M-152, State Capitol
Charleston, West Virginia 25305

(304) 34G3285

January 11, L993

MEMORANDUM

Debra A. Grahan, Cor,rnset

Harie tllckerson, Adnr. Assistent

THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

DEBRA A. GRAHAM, COITNSEL

As you are aware, WV Code S29A-3-L2 | provides,
in partr ds follows:

...No later than forty days before the sixtieth
day of each regular session of the Legislature,
the cochairmen of the legislative rule-making
review committee sha1l submit to the clerk of
the respective houses of the Legislature copies
of all proposed legistative rules which have
been submitted to and considered by the
committee pursuant to the provisions of section
eleven of this article and which have not been
previously subrnitted to the Legislature for
study, together with the recommendations of the
committee with respect to such rules, a
statement of the reasons for any reconmendation
that a rule be amended or withdrawn, and a
statement that a bilI authorizing the
legislative rule has been drafted by the staff
of the committee or by legislative services
pursuant to section eleven of this article...
The committee nay withhotd from its report any
proposed legislative rule which was submitted
to the committee fewer than two hundred ten
days before the end of the regular session...

The following is a list of those rules, not on either of
todayts agendas which have been filed with the Committee,
reguire action by the Conmittee and must be submitted to the
Legislature no later than the fortieth day:

Agriculture, Dept. of
General Groundwater Protection Rules for Fertilizers
and Manures, Series 6A
ProPosed rule filed ?-L5-92 S/St t LRIIRC



Agriculture, Dept. of
Primary and Secondary Containment of Fertilizers,
Series B
Proposed rule flled 9-L5-92 S/St E LRIIRC

Agriculture, Dept. of
General Groundwater Protection Rules for Pesticides,
Series L2c
Proposed rule filedl 9-L5-92 S/St t LRIT|RC

Agriculture, Dept. of
BuIk Pesticide Operational
Proposed rule filed 9-LS-92

Agriculture, Dept. of
Non-Bulk Pesticide Rules for Permanent Operational
Areas, Series L2I
Proposed rule filed 9-L5-92 S/St. & LRMRC

Environmental Protection, Division of, Office of Air Quality
To Prevent and Control Air Pollution from the Operation
of Coal Preparat,ion P1ants and Coal Handling Operations
Proposed rule filert a-28-92 8/8t & IrRl[RC

***f,nvisonmental Protection, Division of, Office of Air Quality
Regulation Reguiring the Subnission of Emission
Staternents for Volatile Organic Compound Emissions and
Oxides of Nitrogen Emissions
Proposed rule file<l 8-2a-92 Srlst & TRMRC
Emergency rule filed LL-L2-92 S/SE & LRIfiRC
ERD 32-92 I2-I-92

Environmental, Protection, Division of, Office of Air Quality
Permits for Construction and Major Modification of Major
Stationary Sources of Air Pottution for the Prevention
of Significant Deterioration, Series L4
Proposed rule filed A-3L-92 S/St E IrRl{RC

***f,nvisonmental Protection, Division of, Office of Air Quality
Reguirements for Pre-Construction Review, Determination
of Emission Offsets for Proposed New or Modified
Stationary Sources of Air Pollutants and Emission
Trading for Intrasource Pollutants, Series L9
Proposed rule filedl a-3L-92 S/St t LRI{RC
Emergency rule filed LL-L2-92 S/St & LRIIRC
ERD 30-92 L2-L-92

Environmental Protection, Division of
OiI and Gas Wells and other wells
Proposed rule filecl 9-3-92 S/St & LRI{RC

Rules, Series L2H
s/st & r,Rt[Rc



Environmental Protection, Division of
WITEDRAmIHazardous Waste Managernent Regulations
Refiled Proposed rule file<I 1O-15-9X S/ST

Proposed rule filed 10-16-91 LR!{RC
WITEDRAWN 3-24-92 TO I{AKE CEAIIGEs T REFIIJE
NOW T'![DER EIIVIRONUEIITAL PROTECTION DIVISIOII
Emergency rule filed 6-2-92 S/St & LRMRC
ERD L3-92 Emergency rule approved 7-5-92
Proposed rule filed 9-L8-92 S/St & LRIIIRC

Environmental Protection, Division of
Underground Storage Tank Regulations, Series 36
Proposed rule fiLecl 9-LA-92 S/St & LR!|RC

Environmental Protection, Division of
Underground Storage Tank Assessment Fees, Series 37
Proposed rule filed 9-LA-92 S/st & IJRI|RC

***lifatps6] Resources, Division of
Groundwater Protection Act Fee Schedule
Emergency rule filed 5-L5-92 S/St & LRIIRC
ERD 1-l--92 June 17 , L992
Proposed rule filed 3-3-92 S/St
Proposed rule filed 7-L3-92 LRIIRC

Public Energy Authority, West Virginia
Rules and Procedures for Application for and
Environmental Assessnent of Projects Seeking
Qualiication for Public Energy Authorityrs Assistance
Proposed rule flled 9-La-92 S/St t ITRURC

Water Resources Board, State
A-MMT Reguirements Governing Water Quality Standards

Proposed rule filed A-2L-9L S/St e LRIIRC
Lie over to next meeting 5-18-92

*** !{6tsr Resources Board, State
WithdrawuNational Pollutant Discharge Elirnination System (NPDES)
Refiled Title 46, Series 2

Emergency rule filed 6-8-92 S/St & LRMRC
(notice in Register-withdrawn 7-L3-92)
I[itbdrawn by letter 9-L-92 to LR]IRC
Proposed rule filed 9-LA-92 S/St & LRIIIRC

Water Resources Board, State
Underground Injection Control, Series 9
Proposed rule filed 9-LA-92 S/St t LRURC



Water Resources Board, State
Reguirernents Governing Groundwater Standards, Series L2
Proposed rule filed 9-L8-92 S/St t LRURC

The following rules were submitted after the statutory
deadline and the Committee is not reguired to act upon them:

Adninistration, Dept. of
Use of Dornestic A1uminum, Glass or Steel Products in
Public Works Projects
Proposed rule filed LO-6-92 S/St & LRIrIRC

Adninistration, Dept. of
Collection of Clairns Due the State
Proposed rule filerl LO-7-92 SrlSt & LRIIRC

***l{s6}th, Division of
Primary Care Center Uncompensated Care Grantsrseries 70
Emergency rule filed 8-27-92 S/St
Emergency rule filed 8-28-92 LRI{RC
ERD 20-92 9-4-92
Proposed rule filed LL-2-92 S/St & LRI{RC

***l{s6fth, Division of
Primary Care Center Seed Money Grants, Series 7L
Ernergency rule filed 9-9-92 S/St & LRMRC
ERD 26-92 LO-7-92
Proposed rule filed LL-2-92 Srlst & LRURC

Miner Training, Education and Certification, Board of
Rules and Regulations Governing the Standards for
Certification of Blasters for Surface Coal Mines and
Surface Areas of Underground CoaI Mines, Series 5
Proposed rule filed 11-13-92 S/St & LRITRC

Professional Engineers, Board of Registration of
West Virginia Board of Registration for Professional
Engineers, Series l-
Proposed rule filed tL-j2-92 S/st & LRMRC

Social Work Examiners, West Virginia Board of
Qualifications for Licensure as a Socia1 Worker
Proposed rule filed L0-30-92 S/et & LRIIRC

Please note that once tbe Connittee bas acted on the above
nentioned rules, that tbe staff nust still prepare the report
containing the recommendatioas of the Corrnittee and draft a btll
of authorization for each rule. Tberefore, in order to meet tbe
statutory deadlines, it is inperative that tbe Conmittee and
staff complete their work as soon as possLble.
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TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Jnnunnv 11, 1993 - 6:00 P.M. - 8:00 P.M.

SeNnre Frnnruce Couurrree Rooru - M-451

1. Approval of Minutes - Meetings January 11, L993, L2:00 Noon.

2. Review of Legislative Rules:

a. Consolidated PubIic Retirement Board Benefit
Determination and Appeal

b. West Virginia Board of occupational Therapy
Adrninistrative Ru1es of the Board of Occupational
Therapy

c. Workers I Conpensation Division, Bureau of
Employrnent Programs - Protocols and Procedures for
Performing Medical Evaluations in Noise-Induced
Hearing Loss Claims

d. Workers I Compensation Fund Self Insured
Employers

e. Ethics Conrnission West Virginia Ethics
Commission

f. Ethics commission - Advisory opinions

g. Ethics Commission Complaints, rnvestigation and
Hearings

h. Division of Natural Resources Recycling
Assistance Fund Grant Program

i. Racing Commission - Thoroughbred Racing

j " Racing Cornmission - Pari-mutuel Wagering

k. Racing Cornmission - Greyhound Racing

I. Division of Environment Protection-office of oil
and Gas - Abandoned Wells

m. Division of Environnental Protection-office of oil
and Gas -Serious and Minor Violations of
Applicable Rules



o.

p.

n.

s.

Division of Environmental Protection surface
Mining and Reclamation

Division of Environmental Protection
Conf idential f nformation

Sotid Waste Management Board Rules and
Regulations for the Disbursement of Grants to
Sotid Waste Authorities

Human Rights Commission Rules Regarding
Discrimination in Housing

Division of Personnel Adninistrative Rules and
Regulations of the West Virginia Division of
Personnel

Division of Environmental Protection, office of
Air Quality - To prevent and Control Air Pollution
from the Operation of Coal Preparation Plants and
CoaI Handling Operations

q.

r.

3.

t. Division of Environmental Protection, office of
Air Quality Regulation Reguiring the Submission
of Emission Statements for VoIatile organic
Compound Emissions and oxides of Nitrogen
Ernissions

u. Division of Environmental Protection, office of
Air Quality Permits for Construction and Major
Modification of Major Stationary Sources of Air
PoIlution for the Prevention of Significant
Deterioration

v. Division of Environmental Protection, Office of
Air Quality Requirements for Pre-Construction
Review, Determination of Emission offsets for
Proposed New or Modified Stationary Sources of Air
Pollutants and Emission Trading for Intrasource
Pollutants

Other Business:



o

Monday, January 11, L993

6: OO 8:00 p.rn. Leqislative Rule-Makina Review Comnittee
fCode S29A-3-1-O)

Keith Burdette
ex officio nonvoting member

Senate

Wooton, Chairman
Chafin (absent,)
Manchin, J.
Tomblin (absent)
Wiedebusch
BoIey

The meeting was called to order by

Robert ilChuckrr Chambers,
ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
Roop (absent)
Love
GaIIagher

Mr. Grubb, Co-Chairman.

Mr. Grubb stated that the first rule to be considered would be the
rule proposed by the Health Care Cost Review Authority, Tenporary
Approval of Discount Contracts for Border Hospitals.

Mr. Wiedebusch moved that the proposed rule be approved as
rnodified. The motion hras adopted

Mr. Grubb asked Cornruittee Counsel to explain to the loggers in
attendance the action which the Cornmittee took on the rules proposed
by the Division of Forestry, Sediment Control During Commercial
Tinrber-Harrresting Operations Logger Certification. Counsel reviewed
the Comnitteers action. Ms. Boley asked unanimous consent that a
representative of the loggers be permitted to address the Cornmittee.
There being no objection, Delbert Taylor and Jesse Cline addressed the
Committee and responded to guestions.

Debra Graham, Committee Counsel told the Committee that the rule
proposed by the Department of Health and Human Resources, Residential
Board and Care Homes, had been laid over at the Committeers December
neeting and she briefly explained the proposed rule. Nancy Tolliver,
Linda Cramer and Kay Howard, Department of Health and Human Resources,
Walter Smittle, IfI, Fire Marshal and George Carenbauer, representing
the West Virginia Health Care Association, addressed the proposed
nodifications to the proposed rule and answered questions from the
Conmittee.



Mr. Manchin moved that all proposed modifications to the proposed
rule, not in conflict with the Code and agreed to by the Department,
be incorporated into the proposed ru1e. The notion was adopted.

Mr. Gallagher moved that the proposed rule be amended to reguire
that residents who sign waivers be made aware of the status of the
homers insurance. After discussion, Mr. Gallagher asked unaninous
consent to withdraw his motion" There being no objection, the motion
was withdrawn.

Mr. Manchin moved that the proposed rule be approved as modified.
The motion &ras adopted.

Ms. Graham extrllained that the rule proposed by the Consolidated
Public Retirement Board, Benefit Deternination and Appeal, had been
approved as nodified, but that when the Board filed the nodifications
to the proposed rule Counsel determined that the proposed rule had
been completely rewritten. She reviewed the modifications to the
proposed rule. Samuel Cook, representing the Retirement Board,
answered guestions from the Committee.

Mr. Wooton moved that the proposed rule be approved as nodified.
The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Occupational Therapy, Adnrinistrative Rules of the
Board of Occupational Therapy, and stated that she had not had the
opportunity to rneet with a representative of the Board prior to the
meeting. PauI Ochs, Secretary/Treasurer of the Board responded to
comments contained in Counselrs abstract.

Mr" Gallagher moved that the proposed rule lie over until the
Conmitteers meeting on Tuesday. The motion was adopted.

Ms. Graham explained the rule proposed by the Workers I

Compensation Division, Bureau of Ernployrnent Prograns, Protocols and
Procedures for Performing Medical Evaluations in Noise-fnduced Hearing
Loss Claims, and stated that the Division has agreed to technical
modifications. Tracy Ferguson, Director, Lega1 oivision, told the
Conmitt,ee that the Division accepted the proposed nodifications.

Mr. Faircloth moved that the proposed rule be approved as
modified. The motion was adopted.



Ms. Graham reviewed the rule proposed by the Workerst Conpensation
Fund - SeIf Insured Enployers, and stated that the Division has agreed
to technical modifications. John Kozak, Executive Secretary of the
Workersr Compensation Division, and Henry Bowen, representing the WV
Self-Insurers Association, asked the Comrnittee to lay the proposed
rule over until the Committeers meeting on Tuesday so that Mr. Bowen
could suggest some proposed modifications to the Division.

Mr. Love noved that the proposed rule lie over until the
Committeers Tuesday meeting. The motion $ras adopt,ed.

Ms. Graham reviewed her abstract on the rule proposed by the
Ethics Commission, West Virginia Ethics Commission, and stated that
the Commission has agreed to technical urodifications. Bob Lanont, of
the Ethics Commission, answered questions from the Committee.

Mr. Gallagher moved that the proposed rule be approved as
modified. The rnotion was adopted.

Ms. Graharn explained
Advisory Opinions, and
technical modifications.
Committee.

Mr. Love moved that
The motion lras adopted.

the rule proposed by the Ethics Commission,
stated that the Commission has agreed to
Mr. lamont responded to guestions fron the

the proposed rule be approved as nodified.

Ms. Graham reviewed the rule proposed by the Ethics Commission,
Complaints, Investigation and Hearings, and stated that the Conmission
has agreed to technical modifications.

Mr. Wooton moved that the proposed rule be approved as nodified.
The motion was adopted.

Marjorie Martorella, Counsel to the House Committee on Governnent
Organization, reviewed her abstract on the rule proposed by the
Division of Natural Resources, Recycling Assistance Fund Grant
Program. Ollie Harvey, Recycling Coordinator, and Harry Price,
Executive Secretary of the Division, answered questions from the
Committee and agreed to rnodify the proposed rule to permit grants to
private entities and interested parties as funds become available, up
to a maximum $2o,oo0 grant.

Mr. Gallagher moved that the proposed rule be approved as
modified. The motion was adopted.



Alison Patient, Counsel to the House Finance Cornmittee, reviewed
her abstract on the rule proposed by the Racing Comnission,
Thoroughbred Racing. Lois Graham, Executive Secretary to the Board
and John Montgomery, Directoro Legal Division, Division of Tax,
responded to guestions from the Cornnittee and agreed to technical
modifications and to nodify the proposed rule to remove language
prohibiting the carrying or possessing a deadly steapon at a race
track.

Mr. Love moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Patient extrllained the rule proposed by the Racing Commission,
Pari-mutuel Wagering.

Mr. Love rnoved that the proposed rule be approved.
adopted.

Ms. Patient explained her abstract on the rule
Racing Commission, Greyhound Racingr, and stated that
has agreed to technical nodifications.

The motion was

proposed by the
the Cornmission

Mr. Gallagher moved that the proposed rule be approved as
nodified. The motion rras adopted.

The meeting was adjourned.
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AGENDA

LEGISLATIVE RULE.MAKING REVIEW COMMITTEE

Jnruunnv 11, 1993 - 6:00 P.M. - 8:00 P.M.

Sennre Frrunruce Comurrree Roor'l - M-451

Approval of Minutes - Meetings January 1-L, L993, L2:OO Noon.

Review of Legislative Rules:

a. Consolidated Public Retirement Board Benefit
Deternination and Appeal

b.

c.

d.

f.

g.

e.

West Virginia Board of Occupational Therapy
Adninistrative Rules of the Board of Occupational
Therapy

Workers I Compensation Division, Bureau of
Enploynent Programs - Protocols and Procedures for
Performing Medical Evaluations in Noise-Induced
Hearing Loss C1aims

Workers I Compensation Fund SeIf fnsured
Ernployers

Ethics commission West Virginia Ethics
Commission

Ethics Corunission - Advisory Opinions

Ethics Cornmission Complaints, Investigation and
Hearings

Division of Natural Resources Recycling
Assistance Fund Grant Program

Racing Comrnission - Thoroughbred Racing

Racing Commission - Pari-mutuel Wagering

Racing Comrnission - Greyhound Racing

Division of Environment Protection-Office of Oit
and Gas - Abandoned WeIIs

Division of Environmental Protection-Office of OiI
and Gas -Serious and Minor Violations of
Applicable Ru1es

h.

i.
j.
k.

1.

m.



o.

t.

n.

p.

q.

S.

t.

Division of Environmental Protection Surface
Mining and Reclamation

Division of Environmental Protection
Confidential Infonnation

SoIid Waste Management Board RuIes and
Regulations for the Disbursement of Grants to
Solid Waste Authorities
Human Rights Commission Rules Regarding
Discrimination in Housing

Division of Personnel Adninistrative Rules and
Regulations of the West Virginia Division of
Personnel

Division of Environmental Protection, Office of
Air Quality - To prevent and Control Air Pollution
frorn the operation of CoaI Preparation Plants and
CoaI Handling Operations

Division of Environmental Protection, office of
Air quality Regulation Reguiring the Subnission
of Emission Statements for Volatile Organic
Compound Emissions and Oxides of Nitrogen
Emissions

3.

u. Division of Environmental Protection, office of
Air Quality Permits for Construction and Major
Modification of Major Stationary Sources of Air
PoIIution for the Prevention of Significant
Deterioration

v. Division of Environmental Protection, Office of
Air Quality Requirements for Pre-construction
Review, Determination of Emission Offsets for
Proposed New or Modified Stationary Sources of Air
Pollutants and Emission Trading for Intrasource
Pollutants

Other Business:
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PROPOSED AI,TENDMET.ITS TO
RESIDENTIAL BOARD A}ID CARE HOMES RT'LE

January 10, 1993

2.L. Application This rule applies to any person, and
every form of organLzation, whether incorporated or unincorporat-ed, includlng any partnershlp, corporatlon, trust, assoclation orpolltJ.cal subdlvLsion of thls State establishing, maintaining or
operating a residential board and care home as defined in w. va.
Code SS16-5C-2 and t6-5H-1 and this rule:---Providedz-troweverrz
Ehats- approvaJ.- of -a - res*dent*.a1-!o'ar* -art* -eare- hofne- €s -ant -adult
f an* *y- eare- *tofiis fi1 the -departsment - shatl- tre eceepte+ *s -a -res * -
denttal -board-and-eare-hone- 1 *eense- *s gued-under-th*s -rute .

3.L2. Residential Board and Care Home - Any residence orplace or any part or unit there6f, however named, in thls State
whlch 1s advertLsed, offered, maintalned, or operated by the
owners or management, whether for consLderatLon or not, for the
express or lmplied purpose of provldlng acconmodatLons, personal
assistance and supervision, for a perlod of more than twenty-four
(241 hours, to tshree-{3)-.tee{g*r$-f&} four (41 to ten (10) per-
sons who are not related to the owner or manager by blood or
marrlage, within the degree of consanguinity of second cousin,
and who are dependent upon the services of others by reason of
physical or mental lmpairment but who do not requlre nursing
serv*ees care and who are capable of self-preservatlon.

5.3.2. fndividuals admitted to a resldential board and care
home may be ln need of personal assistance ln actlvitles of daily
llving or ln need of supervision because of mental or physical
lmpalrment but shall not be ln need of nurslng care. Indivlduals
admitted to a residential board and care home shall be capable of
self-preservation. (See also Sectlon 8.2.5 of this rule regard-
ing self-preservatlon. )

Except as authorized bv this rule, indlvlduals admltted to
or resldlng in a resldentlal board and care home shall not re-
quire care to manage needs resulting from medical complications,
neglect, deterloration of physlcal or mental body systems t ot
other causes whlch requlre the use by others of intrusl-ve devLces
or speclal treatments involving technical knowledge and skllls
not, possessed by lndlviduals who are not trained, licensed health
care professionals. Such care includes, but ls not limlted to:
rehabllltat,ive theraples; dresslngs; eatheters; tracheostonies;
suctioninqi J.nJectlons other than lnsulLn; the use of physlcal
restraints to manage behavlor or to limlt movement; decubitus
care for skln breakdown in excess of a Stage I level; tube feed-
lngs of any type; the use of intravenous flulds or medicationsi
sterlle procedures; the use of tractlon; or the provlslon of more
than minimal assistance to ald the resident ln getting out of bed
or movl.ng from the bed to a chaLr.

Cathete used for ma t of chronlc incont,inence are
rmlss €. catneters used on a tempora s to manaqe a

rt-t em are Derniss the care Is
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fndividuals who ify for and are recelvi services coor-
dinated by a lLcensed ce mav rece ve servlces na
res

c auxilia electrical in the event
o r failure such as vent tors, suct ratus o

concentrator l-ntravenous or tube f haI
not used unless res1dentl.a care sa
bac ator. In the event that resi s receiv-

lce serv ces, t resl.dentta ancl care home shall
assure tt n gar(' arlq trle al',rrr-

on of services to thety to evacuate Ln an
res recel.v terfere

on of serv ces to ot er res ts.
Visits to residents by healt,h care provLders for professlon-

al pu

Except as authorlzed by thls rule, indl.vlduals admltted to
or reslding ln a residential board and care home shall not have
care needs beyond those related to a temporary lllness or other
conditlon requlring health care with a prognosis for fuII recov-
ery to the indlvidual's maximum level of physlcal and mental
status prior to the onset of the illness. Such temporary 111-
nesses lnclude, but are not necessarily linited to: pneumonla,
common cold or flu; mLnor muscle sprains or strains, abraslons,
Iacerationsi fractures of an extremity requLring casting or
splint lmnobllization for an expected sLx to eight (6-8) week
recoveryi prescribed bed rest for promotion of heallng rel-ated to
a temporary lllness or postoperatJ.ve recovery wlth llmited activ-
lty up to three (3) months.

Restorative act vities whlch used to maintain a resi-
's abtlttv to rform activities of daIl llvLnq are s-

sl-Dl-e and s uraged in to ta Iine ln
mental ical st

to
tus. Examples ots ivLties nclude

but are not t assist to maintain mobili-

rect rformance o activities
as lvities such

cartons, cut,tinc food or promptinq eatLng v10rs.
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Y . ratr
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NOTE: Strike-throughs lndlcate text to be deleted from the rule
and underlinlng indlcates text to be added.
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Jnnunnv 12, 1993 - 4:00 P.M. - 6:00 p.m.

Sennre Frruauce Comurrree Roou - M-451

L. Approval of Minutes - Meetings January 11, L993, L2zOO Noon
- 2zO0 p.m. and 6:00 p.m. - 8:00 P.m.

2. Review of Legislative Rules:

a. pivision of Tax Division of Forestry Woodland
Fees

b. Insurance Commissioner
Group Minimun Benefits Accident and Sickness
Insurance PoIicies, Series 33

. Insurance Commissioner - Long-Term Care Insurance

d. rnsurance Commissioner Standards for Uniform
Health Care Adrninistration

e. Insurance Conmissioner - Regutation of Credit Life
Insurance and Credit Accident and Sickness
Insurance

f. Insurance Comrnissioner Group Coordination of
Benefits

q. Insurance Conmissioner Permanent Regulations on
Medicare Supplement fnsurance

h. Division of Rehabilitation Serrrices Fair Market
Price Determ.ination

i. Division of Rehabilitation Services
QuaIif ications for Part,icipation: Cornmittee for
the Purchase of Corunodities and Services from the
Handicapped

j. Division of Rehabilitation Services Procurement
List: Committee for the Purchase of Commodities
and Serrrices from the Handicapped

k. Cable Television Advisory Board Implementing
Regulations, Series 2

1. Attorney General consumer Lease Disclosures in
Rent To Own Transactions



n.

m.

o.

r.

u.

w.

x.

West Virginia Board of Occupational Therapy
Adrninistrative Rules of the Board of occupational
Therapy

Workers I Compensation Fund SeIf fnsured
Employers

Division of Environment Protection-office of oil
and Gas - Abandoned WeIIs

Division of Environmental Protection-office of Air
duality Serious and Minor Violations of
Applicable Rules

Division of Environmental Protection
Mining and Reclamation

Division of Environmental Protection
Conf idential fnforrnation

SoIid Waste Management Board RuIes and
Regulations for the Disbursement of Grants to
Solid Waste Authorities

Human Rights - Comnission RuIes Regarding
Discrininalion in Housing

Division of Personnel Administrative Rules and
Regulations of the West Virginia Division of
Personnel

Division of Environmental Protection, Office of
Air Quality - To prevent and Control Air Pollution
from the operation of CoaI Preparatj-on Plants and
CoaI Handling Operations

Division of Environmental Protection, office of
Air Quality Regulation Reguiring the Submission
of Ernission Statements for VoIatiIe Organic
Compound Ernissions and oxides of Nitrogen
Emissions

Division of Environmental Protection, Office of
Air Quality Pennits for Construction and Major
Modification of Major Stationary Sources of Air
PoIlution for the Prevention of Significant
Deterioration

p-

q.

s.

t.

v.



y. Division of Environmental Protection, Office of
Air quality Requirernents for Pre-Construction
Review, Determination of Emission offsets for
Proposed New or Modified Stationary Sources of Air
Pollutants and Emission Trading for Intrasource
Pollutants

3. Other Business:

Workersr Compensation - Definition of Employer -
Counselrs report.



Tuesday, January L2, l-993

4: O0 6:00 p.n. Leqislative Rule-Makinq Revies/ Conmittee
(Code S29A-3-10)

Robert ilChuckrr Chambers,
member ex officio nonvoting member

House

crubb, Chaitman
Burk
Faircloth
Roop (absent)
Love
Gallagher

Mr. Grubb, Co-Chairman.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin (absent)
Manchin, J"
Tomblin
Wiedebusch (absent)
Boley

The meeting was called to order by

Mr. Grubb told the Committee that the Division of Tax was prepared
to report back to the Cornmittee regarding the Committeers request that
the Division withdraw its rule, Division of Tax, pivision of Forestry
Woodland Fees. John Montgomery of the Legal Division, told the
Committee that the Division has agreed to withdraw the proposed rule.

Debra Graham, Committee Counsel, reviewed her abstract on the rule
proposed by the Division of Rehabilitation Services, Fair Market Price
Determination, and stat,ed that the Division has agreed to technical
rnodif ications.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Graham explained the rule proposed by the Division of
Rehabilitation Services, Qualifications for Participation: Conmittee
for the Purchase of Commodities and Services from the Handicapped, and
stated that the Division has agreed to technical nodifications. ilohn
Parker, Chief, Workshop Support, responded to guestions from the
Committee.

Mr. Faircloth moved that the proposed rule be approved as
modified. The notion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division oF Rehabilitation Services, Procurement List: Committee for
the Purchase of Cornmodities and Services from the Handicapped, and
stated that the Division has agreed to technical rnodifications.



Mr. Faircloth moved that the proposed rule be approved as
modified. The notion was adopted.

Ms. Graham explained that subsequent to the Committeers approval,
as rnodified, of the rule proposed by the Cable Television Advisory
Board, Implernenting Regulations, the Board filed another proposed rule
containing another amendment to the current legislative rule. She
explained the second proposed rule and stated that, in her opinion,
the provisions of the two proposed rules should be combined into one
rule. She also stated that the Board has agreed to technical
nodifications to the second proposed rule. Tin Winslow, Senior
Assistant Attorney General, addressed the Comrnittee and then answered
guestions.

Mr. Gallagher noved that the proposed rule be approved as
nodified. The rnotion was adopted.

Ms. Graharn reviewed her abstract on the rule proposed by the
Attorney General, Consumer Lease Disclosures in Rent To Own
Transactions, and stated that the Attorney General has agreed to
technical modifications. Mr. Winslow, Dave McMahon, a legal aid
attorney, and Roger Sharp, representing West Virginia Rental Dealers,
addressed the Cornnittee regarding the proposed rule and responded to
guestions from the Committee.

Ms. Boley moved that the proposed rule lie over until the
Cornmitteers next meeting. The motion was adopted.

Ms. Graham told the Committee that the rule proposed by the West
Virginia Board of occupational Therapy, Adrninistrative Ru1es of the
Board of Occupational Therapy, had been laid over from the previous
neeting to aIIow Counsel and a representative of the Board an
opportunity to meet regarding Counselrs analysis of the proposed rule.
She stated that the Board has agreed to the technical urodifications
and to include a fee schedule in the proposed rule. PauI Ochs,
Secretary/Treasurer of the West Virginia Board of Occupational
Therapy, stated, in response to a guestion, that the Board would be
willing to further urodify the proposed rule to provide a nexus between
criminal convictions and the practice of the profession when revoking,
suspending or denying licenses.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The rnotion was adopted.



Ms. Graham explained that the rule proposed by the Workersl
Compensation Fund, Self Insured Enployers, had been laid over from the
previous meeting to allow the Fund to meet with a representative of
the IrrV SeIf-Insurers Association regarding proposed nodifications.
John Kozak, Executive Secretary of the Workersr Compensation Division,
stated that the Fund has agreed to several proposed non-substantive
nodifications reguested by the Association and reguested that the Fund
be allowed to make those modifications.

Mr. Gallagher moved that the proposed rule be approved as
nrodified. The rnotion hras adopted.

Marjorie Martorella, Counsel to the House Conmittee on Government
organization, explained the rule proposed by the Insurance
Cornmissioner, Individual and Enployer Group Minimun Benefits Accident
and Sickness Insurance Policies, and stated that the Cornmissioner has
agreed to technical nodifications. Linda Gay, Counsel and Carol
Warder, fnformation Specialist, anshrered guestions f,rom the Courmittee.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Martorella reviewed her abstract on the rule proposed by the
Insurance Conmissioner, Long-Term Care Insurance, and stated that the
Commissioner has agreed to technical nodifications. Ms. Gay responded
to guestions from the Cornmittee.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Martorella explained the rule proposed by the Insurance
Commissioner, Standards for Uniform Health Care Adninistration, and
stated that the Cornmissioner has agreed to technical nodifications.
Ms. Gay answered questions from the Comrnittee.

Mr. Faircloth moved that the proposed rule be approved as
modified. The rnotion was adopted.

Ms. Martorella reviewed her abstract on the rule proposed by the
Insurance Commissioner, Regulation of Credit Life Insurance and Credit
Accident and Sickness Insurance.

Mr. Faircloth moved that the proposed rule be approved. The
motion was adopted.

Ms. Martorella reviewed the rule proposed by the fnsurance
Commissioner, Group Coordination of Benefits. Ms. Gay commented on
the proposed rule.

Mr. Faircloth moved that the proposed rule be approved.
motion was adopted.

The



Ms. Martorella reviewed her abstract on the rule proposed by the
Insurance Commissioner, Permanent Regulations on Medicare Supplement
Insurance, and stated that the Cornnissioner has agreed to technical
urodifications. Ms. Gay asked to be allowed to further nodify the
proposed rule and explained the proposed modifications.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The nrotion was adopted"

AIison Patient, Counsel to the House Comurittee on Finance,
reviewed her abstract on the rule proposed by the Division of
Environment Protection-office of OiI and Gas, Abandoned Wells, and
stated that the Division has agreed to technical modificatl-ons. Mr.
Burk stated that he had given proposed amendments to the Division and
asked that they respond to the amendments. Ted Streit, of the Office
of Oit and Gas, stated that the Division could not support Mr. Burkrs
amendrnents.

Mr. Burk moved that the proposed rule lie over until the
Committeets next meeting. The motion was adopted.

The meeting was adjourned.
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WEST VIRGINIA LEGTSLATIVE RI'IJE
ATTORNEY GENERAL

CHAPTER 46A-5 AND 45A-7
SERIES 2L

PROPOSED LEGISLATIVE RI'LE ON CONST'MER LEASE DISCLOSI'RES
IN RENT TO OWN TRANSACTIONS

5142-21-1. @neral.

1.1. RuIe Designation. -- ThLs rule is legislative.
L.2, Scope. -- This legislative rule sets forth specific

disclosure requirements for certain tlpes of rental-purchase
agreements as consumer leases, and defines certain deceptive acts
or practices.

1.3. Authority. w. Va. Code 545A-7-102(1) (e) and Code
s45A-5-103.

1.4. Filing Date

1.5. Effective Date

1.6. Repeal of Forner RuIe. -- Not applicable.

L.7. Penalties. -- Except as otherwise indicated, a violation
of this rule constitutes an unfair and deceptive act or practice
in violation of the l{est Virginia Consumer Credit and Protection
Act, W. Va. Code 545A-1-L01 et seq.

1.8. Construction. -- Thie rule shall be liberally construed
to effectuate the purposes of the l{est Virginia Consumer Credit and
Protection Act, W. Va. Code 545A-1-101 et seq.

1.9. Severability. -- If, for any reasonr any section,
subsection, sentence, clause, phrase t ox provision of this rule or
the application thereof to any person or circumstance is held
unconstitutional or invalid, such holding shall not affect other
sections, subsections, sentences, clauses, phrases, or provisions
which are hereby each declared severable.

) , u]. t- t? '? 3 fnoelt u7

leases or
including a

who, in the
or acts as

Sl42-2L-2. Deftnitions.
2.L. "Lessee" means any natural person who

purchases personal property under lease agreementt
rental-purchase ag'reement .

2.2. "Lessor" means any person or organization
ordinary course of business, Ieases, offers to leaset



J

o

o

an agent for the leasing or sale of personal property under a lease
agreement, including a rental-purchase agreement.

2.3. "Rental-purchase agreement" means an agreement for the
use of property by an individual lessee for personalr fanily or
household purposes in which the lessee has an option to renew the
agreement by rnaking additional periodi-c payments after an initial
period, and that pe:cnits, but does not obligate, the lessee to
become the owner of the property.

5142-21-3. Disclosures for rental-purchase agreement consumer
leageg.

3.1. In any consumer lease structured as a rental-purchase
agreement, the lessor shall disclose in clear tfPe at least one
half inch high on a tag prominently attached to every item of
property displayed or offered for rental-purchases

3.1.1. The cash price;

3.1.2. The amount of the periodic paynent and any tax
on the periodic paynent;

3.L.3. The length of each payment period;

3.1.4. The total number of periodic paynents required
to complete the purchase under the rental-purchase agreement;

3.1.5. The total amount the lessee must pay to complete
the purchase under the rental-purchase agreement including taxest
which may be separately itenized;

3.1.5. The inrputed interest rate expressed as an annual
percentage rate calculated from the difference in the cash price
of the item and the total amount required to be paid, excluding
taxes, delivery charges, and bona fide naintenance or service fees,
in the agreement's schedul-e of payments, and as otherwise in
accordance with proper determinatLon of the annual percentage rate
under federal law; and

3.1.7. Whether the good is newr used, or previously
rented.

3.2. In any consumer lease structured as a rental-purchase
agreement, the lessor shall disclose in clear bold type at least
one-eighth inch high in the agreement, all information required in
W. va. Code 546A-2-111 or by subsection 3.1 of this rule, and in
addition thereto statel
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3.2.1. lthether the lessor is responsible for maintenance
due to nor:nal wear and tear;

3.2.2. The amount, of any credits, Lf applicable, for
sums paid pursuant to a previous rental-purchase agreement between
the lessor and lessee for the same or replacement property and the
anount of any credits for a trade-in allowance, includingr if
applicable, the number of additional payments required to obtain
ownership;

3.2.3. The amount , Lf applicable, of any deli-very
charges, taxes, and other sums which are required to be paid by
lawr and the description and amount of all other initial Payments
which must be paid at the beginning of the rental-purchase
agreement in addition to the initial periodic payment;

3.2.4. The amount, if applicable, of all other charges,
individually iteurized, which may become payable by the lessee to
the lessor that are not included in the disclosure of initial or
periodic palzments i

3.2.5. The amount, if applicable, of all maintenance or
service fees, individually itesrized, which may become payable by
the lessee to the lessor and the amount such fees comprise of the
period5-c paynents i

3.2.6. The party who is liab1e for loss or damage in
excess of normal wear and tear;

3,2.7. The right, if drly, of the lessee to
reinstatement; the length of tiure the lessee has to reinstate, and
the payments the lessee must make to reinstate the rental-purchase
agreement or the nanner in which such sums are calculated;

3.2.8. That the lessee has the option to accelerate the
purchase of the property early during the lease term and the price
or the formula or method by which such price will be determined;

3.2,9. Whether there is a transferrable manufacturer's
tvarranty on the goods; and that, if any part of a transferrable
manufacturer's warranty exists on the rental-purchase property when
the lessee acquires final ownership of the property, that warranty
will be transferred to the lessee;

3.2.L0. The amount of any late fee which nay be charged
by the lessor, which amount shall be in conformity to that
permitted by W. Va. Code S46A-3-L12 for a precomputed consumer
credit sale; and

3.2.11. That the lessee ody, but is not required, to
purchase insurance or liability danage waiver with regard to damage
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or loss beyond normal wear and tear, where the lessee is made
llable for such danages.

S142-21-4 ExcluslonE.

4.1. Rental-purchase agreements and lease agreements with an
option to purchase involving transactions of consumer goods
including, for example, those involving musical instruments,
automobiles, or telecommunications eguipnent where such agreements
are subJect to the Federal Truth in Lending Act, 15 U.S.C. 51501
et seq., and the regulations pursuant thereto, are excluded from
the provisions of this rule.

4.2. Rental-purchase agreements and lease agreements with an
option to purchase involving t,ransactions of consumer goods
including, for example, those involving musical instruments,
automobiles, or telecomnunications equipment where such agreements
are subJect to the Federal Consumer Leasing Act of L976, 15 U.S.C.
51567 et seq., and the regrulations pursuant thereto, are excluded
from the provisions of this rule: Provided, such agreements require
a further consideration or finaL paynent of more than a nominal
amount to acquire ovrnership.



3

o

o

2.4. "Term exceeding four months" means to include in the
context of determining whether a lease is a consumer lease under
W. va. Code S 46A-L-I-02(L4), rental-purchase agreements where the
lessee can obtain ownership of the property through payments made
as scheduled pursuant to the rental-purchase agreement, and the
scheduled payments are to extend for a period of more than four
months.
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We st Virginia L e gislatur e
Legislative Rule -M aking Review C ommitte e

Rmm M-15|State Capltol
Charleston, West Vlrglnia 25305

(304)340-32E6

Senator Joe lVanchln, III, Co-Chalr
DelegateBrlanA.Gallagher,Co-Chalr M E M O R A N D U M

Debra A. Graham, Counsel
Marle Nlckerson, Adnr. Asslstant

TO:

FROM 
'

DATE;

STAFF OF LRMRC--MrKE, AITSON AND MAR.TORIE
.n - ' r J

MARrE"i\,\wW
l, ..__-_.

DECEMBER 20, 1993

For your infornation, the follor*ing proposed rules, filed by
the statutory deadline, are yet to be abstraeted for tbe Januarft
interim neeting:

29A-3-L2 states tt (a) No later than forty days before the
sixtieth day [itaDuary 31r 1994] of each regular session of the
Legislature, the cochairman of the legislat,ive rule-making review
committee shall submit to the clerk of the respective houses of
the Legislature copies of all proposed legislative rules which
have been subrnitted to and considered by the comrnittee pursuant
to the provisions of section eleven of this article The
Conmittee may refuse to consider and withhold from its report any
proposed legislative rule which lras subnitted to the comrnittee
fewer than two hundred ten days [Augnrst L6, 1993] before the end
of a regular session

Also, attached is the tentative agenda which lists those
proposed rules which r,rere on the December agenda and either laid
over or not considered by the Cornmittee. The last two, m and n
have been completed by Debra since the meeting.

I plan to take annual leave during the holidays and would be
very grateful if you could get any completed abstracts to me as
soon as possible as it takes tine to make copies and send notices
to agencies and make certain that abstracts are mailed to
cornmittee members so that they may receive them ten days prior to
meeting.

Thanks for your help! ! ! ! !



Assigned to MowerT:

Air Pollution Control Conmission
Reguirenents for Operating Permits, Series 30
(6-3-93 Preliminary filing prior to hearing)
Proposed rtrle filed 8-13-93 8/St & LRI{RC
Emergency rule filed 11-9-93 S/St & LRMRC
Removed fron agenda l-L-l-6-93
ERD 24-93 Approved 12-13-93
Lie over to January L2-L4-93

Environmental Protection, Division of
Groundwater Protection Regulations
Proposed rule filerl 1-28-93 S/St & LRURC

Environmental Protection, Division of
Groundwater Protection Regulations, Coal Mining
Operations
Proposed rule filed 2-8-93 S/St & LRURC

Environmental Protection, Division of
Hazardous Waste Management Reg'ulations, Series 35
Proposed rule filed 8-16-93 Srlst & LRIIRC

Environmental Protection, Division of
Groundwater Quality Standard Variances, Series 57
Proposed nrle filed 8-16-93 S/St, t IJRIIRC
Emergency rule filed 9-3-93 S/St & LRMRC

UnassLgned:

Environmental Protection, Division of
Lead Acid Battery Regrulations, Series 38F
Proposed rule filed 8-16-93 S/St t LRURC

Environmental Protection, Division of
Yard Waste Conposting Regulations, Series 38E
Proposed rtrle filed 8-16-93 8/8t t LRIIRC

Assigned Marjorie:

Health and Human Resources, Child Advocate Office
Guidelines for Child Support Awards, Series 16
Proposed rule filed 8-16-93 S/St. & IJRURC

O 
Assigned Alison:



***fnvsstnents, Board of
Rules for the Arrrninistration of the Consolidated
Pension Fund, Series II
Energency rule filed 6-l-8-93 S/ST
Energency rule filed 6-22-93 LRIIRC
Proposed lule filed 8-15-93 SlSt t IrRllRC
ER effective 7-23-93
Emergeacy r:trle witbdrana 9-10-93 8/Sl t 9-13-93 IJRIIRC

nenoied irom agenda l-o-19-93-Iitigation pending

Lottery Commissionr State
State Lottery Rules, Series L
Proposed nrJ.e filed 8-15-93 S/St & LRIiRC

Lottery Comrnission, State
Video Lottery Games, Series 3

Proposed rule filed 8-16-93 S/St & ITRURC

r**fa;, Division of
Charitable Raffle Boards and Ganes, Series 35
Emerg'ency rule filed 7-9-93 S/St & LRIIRC
ERD L2-93 APProved 8-l-L-93
Proposed rule filed 8-13-93 S/st t LRIIRC
Laid over to JanuarY L2-L4-93

***f3y, Division of
Business Investment and Jobs Expansion Tax Credit,
smalI Business Tax Credit, cOrpOrate Headquarters
Relocation Tax Credit, Series 13c
Emergency rule filed 7-9-93 S/st & LRIIRC
ERD L1--93 APProved 8-11--93
Proposed rule filed 8-16-93 S/St t IrRltRC

Tax, Division of
Pollution Control Facilities
Proposed rule filed 8-16-93 S/St & LRIIRC
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW

@, JRnuRnY @, 1994, @ A.M.

Sennre Frnnnce Coprurrree Room

COMMITTEE

:00 p.la.

- l,l-451

L.

2.

Approval of Minutes - Meeting Decenber 14, 1993

Review of Legislative Rules:

a. pivision of Environnental Protection
Sewage sludge managrement reg"ulations

b. Air Pollution Control Comrnission
To prevent and control air pollution from the
emission of sulfur oxides

c. Air Pollution Control Cornrnission
Reguirernents for operating permits

d. Board of Examiners for Registered Professional Nurses
Standards for Professional Nursing Practice

e. Board of Examiners for Registered Professional Nurses
Disciplinary Action

f State Conmission on Aging
West Virginia Long-Term care ombudsman Program

g. Attorney General
Legislative Rule Pertaining to the West Virginia
Consuner Goods Rental Protection Act

h.

I.

j.

Tax Division
Charitable Raff1e Boards and Games

Division of Environmental Protection
Groundwater Protection Act Fee Schedule

Division of Environmental- Protecti-on
Dan Safety Regulations

Division of Environrnental Protection
Underground Storage Tank Regulations

Division of Environnental Protection
Underground Injection Control Fee Schedule

Division of Environmental Protection
Commercial Hazardous Waste Manag:ement Facility
Siting Fees

k.

1.

m.



n. Commercial Hazardous Waste Management Facility Siting
Board
Conmercial Hazardous Waste Management Facility
Siting Board Certification Reguirements

3. Other Business:



We st Virginia Le gislatare
Legislative Rule-M aking Review C ommittee

Rmm M-l5tState Capltol
Charleston, West Vlrglnla 2S105

(304)340-32E5

SenatorJoc Manchln, ITr, Co-Chalr
Delegate Brlao 6. 6allagher, Co-Chalr

TO:

FROM:

Debra A. Graharn, Counsel
Marle Nlckerson, Admn AsdstantJanuary L2, L994

Agencies and Board who have not filed nodified rules

Debra Grahan, counselyFa

fn order for me to be able to draft bills of
authorization for rules which have been approved, dS nodified, by
the committee, I need to have the date on which the agency or
board has filed the nodified rule with the Secretary of Staters
office. It is inperative that you file your nodified rule as
soon as possible because under the statute my cornrnittee is
required to file our report and bills with the Legislature by the
2Oth day of the legislative session.

Under our comnittee rules you have ten (10) days
following the cornmittee meeting at which your rule was approved,
as modified, to file the nodified rule. If you have not filed
your modified rule, please file one (1) copy with the Secretary
of State's office and six (6) copies with our office as soon as
possible and certainly not later than January 22,1994. If I do
not receive your modified rule by that date, a bilI of
authorization will not be introduced in the Legislature.
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Senator Joe Manchh, m, Co-Chalr
Delegate Brlao 4 6gllngher, Co-Chalr

TO:

FROltt

DATE:

We st Virginia Le gislatare
Le gislativ e Rule -M aking Review C ommitte e

Rmn M-15! State Capltol
Charleston, West Vlrglnla 25305

(304)340-32E6

!,tEIIORANDUU

I.TEIIBERS OF LEGISIATTVE RUI,E-I{AKING REVIEI{ CO!{UITTEE

DEBRA A. GRAHAT{, COI}NSEL

JAIIUARY 24, L994

I will be filing the Commif,Sgstr Report with the Senate and
House Clerks on January 31, L994, and will also .be introducing
the bills of authorization in each House. At the Connitteers
Iast meeting, I was directed to place each House menberrs name on
every House Bill and each Senatorts name on every Senate Billt
unless directed othencise hy the individual Connittee nember.

If you do not want your name on certain bitls of
authorization, please notify me by Januarl 27, L994, so that I do
not introduce those particular bills in your narne.

Debra A. Graham, Counsel
Marle Nlckerson, Admr. Asdstant



LEGISI,ATIVE RULE-MAKING REVIEW COI{MITTEE

PROPOSED BILLS LIST

1993 L994

21-JAN-g4
13:49:2L

Accountancy, Board of
Board Rules and Rules of Professional Conduct

AdministratLon, Dept. of
Use of Domestic Aluminun, Gl.ass or Steel Products in
Publlc Works ProJects

Aging, State Conmission on
West Virginla Long-Tem Care Ornbudsman Progrran, Series
4

Agriculture, CommiEEioner of
Aninal Disease Control

Agriculture, Departnent of
Regulation Governing Auctioneers

Alr Pollution Control Connission
Regulations to Prevent and Control Part,iculate Air
Pollution from Manufacturing Process Operations

Air Pollution Control Conmission
To Prevent and Control Air Pollutl,on from the Emission
of Sulfur Oxides, SerLee 10

Air PollutLon Control Conmission
PemitE for Constnrction, Modlfication, Relocation and
Operation of Stationar.y Sources of Air Pollutants,
Notification Requirements, Tenporary Pemits, General
Peruits, and Procedures for Evaluation, Series 13

Air Pollution Control ConmLEEl"on
Emission Standards for llazardous Air Pollutantsrger.lS

Air Pollution Control ConmLEsion
Stand.ards of Perf,orrance for New Stationary source,geries 15

Air PollutLon Control Commission
To Prevent and Control. Air Pollution f,rom Hazardous
WaEte Treatment, Storage, or Disposal FacJ.1J.ties,
Series 25

Air Pollution Control ConmissLon
Requirements for Operating Pemits, Series 30

I



Attorney General
IegislatLve RuIe Pertaining to the ltest Vlrginia
Consumer Goods Rental protection Act

Banking, lifi/ DivisLon of
Iegislative rule pertaining to acquisition of property
by flnancLal institutl,one and valuatLon of real estate
owned by state-chartered banks, Series lB

Banking, tt\I DivlEion of
Iegislative nrle pertaining to notice and treatment ofjoint aceounts, SerJ.es L7

conmercial Hazardous waste Manageuent Facirity siting Board
Connerclal Hazardous Waste Management Facility Siting
Board Certification Requirements, SerieE 1

Corrections, DivisLon of
Farole Supenrlsion-(add nes nrles L & M to current
approved nrles)

Counseling, Board of ExamLners in
LicenEing Rules, Series j.

Crine, Ilelinquency and Correctlon, Governorre Committee on
Protocol f,or faw Enf,orcement Response to Domestic
Violence, Series 3

Culture and Histotry, Divlsion of
Standards and Procedures for granting permits to
excavate archaeologlcal sites and unmarked graves

Dental Examiners, IW Board of
Rules and Regulations for the West Virglnia Board of
Dental ExaminerE

Ehbalmers and Funeral Directors, Board of
RuleE of the West Vlrginia Board of Enbalmers and
Funeral Directors

Environmental ProtectLon, Division of
Solld lilaste Iandfill Closure Aesistance program
Regulations

Environmental Protection, DLvisLon of
Assessment of clvil Adninistrative penalties

Environmental Protection, Divislon of
Monitoring Well Regulations

Environmental Protection, Dlvision of
Groundsater Protection RegulatLons

Environnental Protection, Divislon of
Groundwater Protection Regulations, CoaI Minlng
OperatLons

2



Environmental Protection, Division of
Sewage Sludge Managenent RegrulatLons, Series 38D

Environmental Protection, Divlsion of
Groundwater Protection Act Fee Schedule

Environmental Protection, Division of
Underground Injection Control Fee Schedule

Environmental Protection, Division of
Underground Storage Tank Regulations, Serieg 36

Environnental Protection, DivisJ.on of, Office Waste Management
Commercial Hazardous Waste Management Facility Slting
Fees, Series 35A

Environmental ProtectLon, DLvision of
Hazardous llaste Management Regrulations, Serias 35

Environnental Protection, DivlsLon of
Dam Safety Regulations, Series 34

Environnental ProtectJ.on, Dl-vl-Eion of
Groundwater Qualtty Standard Variances, Serles 57

Environmental Protection, Dl.vision of
Lead Acid Battery Regulations, Series 38F

Envl,ronmental Protection, Divlsion of
Yard Waste Composting Regulations, Series 388

Fanily Protection Senrices Board
Operation of Fanily ProtectLon Senri.ces Board and
Licensure and Funding of Domeetlc Violence Programs,
Series 1

Health, Board of
Hrbllc Water Systens

Health and Human Resources, Child Advocate OffLce
Guidelines f,or Child Support Awards, Series 1,6

Health and Human Resources, Departnent of
Distrlbution of State Aid Funds to Local Boards of
Health, Saries 67

Health, Division of
Cancer Registry, Series 68

Health and Hunan Resources, Ilepartment of
Hospital Licensure

Itighways, Dlvislon of, Dept. of Transportation
Traffic and Safety Rules and Regulatlons



Human Rights Conrnl,ssion
Rules regarding discrlninatlon against individuals
with disabllitLes, Series t

Insurance Conmissioner
InEurance Holdlng Company Systems Reporting Forms,
SerLes 35

Insurance ConmiEsioner
SubEtandard Motor Vehi.c1e Insurance Notice
Requirements, Series 37

Insurance Cornnissloner
Flllng Fees f,or Purchasing Groups, and for Risk
Retention Groups Not Chartered ln this state, SerieE
34

Insuranc€ Cornrnissioner
. continuation of Coverage Under Automobile Llabifity

Policies, Series 38

Insurance Connissloner
WV Life and Health Insurance Guaranty Association Act
Notice RequJ"rements, Series 36

Insurance Conmissioner
Group Accidant and Sickness Insurance Minimum Po1icy
Coverage Standards, Serles 39

Investments, Board of
Rules for the Adninlstration of the ConEolldated
Pension Fund, Series II

Investments, Board of
Rules f,or tlre adninistratLon of the Consolidated Fund
by the I{V State Eoard of InvestmentE, Series I

Labor, Division of
Elevator Safety Act

Lottery Commisslon, State
State Lottery Rules, Series L

Medicine, IilV Board of,
Licenslng, Disciplinary and Conplaint Procedures,
Physicians; Podiatrists, Series l.iA

Minersr IIeaIth, Safety and Tralningr, Office of
Rule governing first-aid training of shaft andr/or
slope employees

Motor Vehicles, DivisLon of
Motor Vehicle Alcohol Test and Lock Progrran



Natural Resources, Divislon of
Regulations Concernl-ng Prohibitlons When Hunting and
Trapping, Series 1l-B

Natural Resources, Divl.sl-on of
Special Fishing RegutationE, Series 2L

NurseE, IilV Board of Examiners for Registered Professional
Disciplinary Action, Serl-es 9

Nurses, BIV Board of Examiners fon Registered ProfessLonal
Standards f,or Professional Nursl.ng Practice, Serles 10

Nursing Home Adnlnistrators Licensing Board, Ii[V
Rules and Regulations of the Nursing Home
Administrators Licensing tsoard, Series 1

Osteopathy, WV Board of
Rules and Regulatl-ons for osteopathl-c Physician
Assistants

Osteopathy, WV Board of
Licenslng, Disciplinary and Complaint Procedures,
Osteopathic PhysicianE

Physlcal Therapy, lW Board of
General ProvJ.sLone, Series I

Racing Commission
Greyhound Rules

RacLng Comrnission
Thoroughbred Rules

Real Estate Appraiser LicensJ.ng & Certiflcation Board
RequirenentE for Li.censure and CertLfication

Secretary of State
Official Election Forms and Vendor Authorization,
Series 26

Speech-Langruage Pathology and Audiology, I{V Bd of Examiners for
Regulations governing the licensure of speech-language
pathology and audiology

Speech-Lo,nguage Pathology and Audlologry, WV Bd of Examiners for
Regulations governlng the licensure of speech-langauge
patbology and audiologry assistants

Tax, Divisl,on of
Bingo, SerieE 15

Tax, Division of
Business Investnent and JobE Expanslon Tax Credit,
Suall Business Tax Credit, Corporate Headquarters
Relocation Tax Credlt, SerLes 13C
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Bax, Division of
Preneed Cemetery CompanLes, Series 36

Tax, Division of
Charitable Raffle BoardE and Ganes, Series 35

Tax, Divl.sion of
Pollution Control FacLlitles

6
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Monday, Septenber 20, L993

4:00p.m.- 5:O0p.n. Supreme Court Opinion on Agency Rules
and Regulations

Authorized 6-28-93

Keith Burdette Robert trChuckn Qfiernhsis,
ex officio nonvoting member ex officio nonvoting member

Senate House

Manchin, Chairnan Gallagher, Chairman
Grubb, Vice Chairman (absent) Staton
Minard (absent) Burk

The neeting was called to order by I{r. Manchin, Co-Chairman.

Debra Graham, Committee Counsel, reviewed the Supreme Court
opinion.

Michael McThomas, Esquire, discussed proposed legislation which he
had drafted to change the legislative rrrle-making review process and
answered questions fron the Committee.

Mr. Gallagher moved that the staff send copies of a revised draft
of Mr. McThomasr legislation to the Conmittee prior to the Conmitteers
next meeting and that The Conmittee reguest authorization from the
Joint Cornmittee on Governnent and Finance to meet on Septenber 28,
L993, and to be reinbursed for expenses. The notion was adopted.

The meeting was adjourned.
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STATUTORY CHANGES NEEDED
TO PROVIDE FOR THE PUBLICATION OF A CROSS-INDEX

THAT CAN BE USED TO FIND
THE Rq!ES, IF {NY, WHICH AFFECT A CODE PROVISION, AND

THE CODE PROVISIONS WHICH A RULE AFFECTS

Prepared by David B. McMahon
September 24, 1993

Draft 1

secretar_v of state.

(a) Notwithstanding any filing prior to the effective date of this section. each

(b) Each a9ency shall comply with the provisions of this subsection if it has

rePealed by the legrslature after the submission of such rule in its pronosed form to
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29A'24' tr'ormat and n'mbe"iog of agency mles filed in state register.
(a) Each rule or proposed nrle fiIed by an agency in the state register shall

include as its initial provision: (t) A statement identirying such rule as a legislative



rule, an interpretive rule, or a procedural rule, as the case may be; (2) a*atemen+ofI
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I and

(3) a statement of the section, article and chapter of this code or any other provision

of law which provides authority for the promulgation of such rule. The agency shall

be estopped from relying on any authority for the promulgation of such rule which is

not stated therein in accordance with the requirements of this subdivision.

(b) Each rule when filed to be finally effective shall have attached thereto an

abstract of its promulgltion history prepared by the agency showing the date of the

filing in the state register of the content of, or notice of any procedure relating to,

action necessary under this chapter to cause such rule to be finally effective:

Provided, That any error or omission in such abstract shall not affect the validity of
any rule or action in respect thereto.

(c) The secretarSr of state shall prescribe by legislative nrle a standard size,

format, numbering and indexing for rules to be filed in the state register and he may

prescribe such procedural or interpretive rules as he deems advisable to clariff and

interpret the provisions in this section. The secretary of state shall refuse to accept

for filing any nrles which do not comply with the specific provisions of this section,

and he may refuse to accept for fi"ling any rules which do not comply with the
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procedural rules issued by him pursuant to this section until the nrles sought to be

filed are brought into conformity with the secretary of state's procedural rules.

(d) Unless and until the secretary of state prescribes otherwise by rule issued

and made effective under the provisions of subsection (c) of this section, each rule

filed in the state register shall be on white paper measuring eight and one-half inches

by eleven inches, typewritten and single-spaced, with a one inch margin at the top,

bottom and each side ofeach page, and shall be reproduced photographically, or by

xerography or other duplication process. The secretary of state may grant specific

exceptions to such requirements in the case of maps, diagrams and exhibis, if the

same may not be conveniently folded and fastened with the other pages of rules and

in the case of nrles which incorporate the promulgation of a federal agency or other

organization which could not be submitted in the standard size and format except at

undue expense. Materials submitted for inclusion in the state register shall be

fastened on the left side by two or more fasteners attached through holes suitable for

insertion into ring binders.
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TO: Committee on Supreme Court Decision on Agency Rules and Regulations

FROM: George Carenbauer, David McMahon and Michael McThomas

DATE: September 28, L993

RE: Suggestions and Draft Legislation

At your meeting on September 20, you asked the three of us to respond to your request for
possible legislative changes to comply with the Supreme Court's decision in Kincaid v. Maneum,
No. 21505, and to provide a draft bill for one possible response.

The Court's decision in Kincaid:

. Bans the use of an "omnibus" bill to authorize legislative rules promulgated by agencies.
It permits the grouping of various rules in a single bitl if:

.. there is a reasonable basis for doing so; and

o. the grouping will not lead to "logrolling' or other deceiving tactics; "logrolling"
mealui the combining in one bill of items that might not obtain the support of a majority of the
Legislature on their own.

. The Court also said that each bill proposing a set of rules and regulations "should include
the entire text of the rules and regulations.' [Emphasis added.]

ln responding to Kincaid, we suggest the Committee coruider at least the following
alternative changes to the current process:

. Continue the review of rules by the Legislative Rulemaking Review Committee, but
eliminate the requirement for legislative authorization of rules; or

o Determine a way to comply with the court's requirements with respect to the printing
of rules that minimizes increased expense and inconvenience.

Each is discussed more fully below:

I. CONTINUE REVIEW OF RULES BY THE LEGISLATTVE RULEMAKING REVIEW
COMMITTEE, BUT ELIMINATE THE REQUIREMENT FOR LEGISLATIVE
AUTHORIZATION OF RULES.

At your meeting last week, the Committee asked that we draft a bill (submitted as
Attachment 1) to do the following:



. ' Eliminate the requirement that a rule may go into effect only by authorization of the full
Legislature.

o Require rules to be reviewed by the Legislative Rulemaking Review Committee. The
Committee would be able to request that an agency amend or withdraw a rule. If the agency failed
to do so, the Committee would be able to recommend that the Legislature enact a bill to amend
the rule or direct the agency to withdraw it.

' Change the effective date of rules (except on an emergency basis) until a date that would
allow time for a bill to be introduced by any member of the Legislature and then passed, directing
the agency to amend or withdraw the rule.

We believe that this approach would meet the demands of the Kincaid decision and would
likely reduce the number of authorization bills, because only controversial rules would be the
subject of legislation. However, there are two aspects of this approach that the Committee should
recognize:

r It would represent a formal shift of power from the Legislature to the executive branch
of government, because an agency's rule would automatically go into effect unless the full
Legislature affrrmatively passed a bill amending or withdrawing the rule.

o It cannot guarantee the elimination of a major increase in printing costs, because it is
possible or even likely that some of the more massive rules (such as iertain environmenal rules
that run several hundred pages) would be among those which the Committee would recommend
for amendment by the full Legislature.

Therefore, we think thatyou should also study additional or alternative changes, including:

II. DETERMINE A WAY TO COMpLy WITH THE COURT'S P.EQUIREMENTS
WITH RESPECT TO THE PRINTING OF RULES THAT MINIMZES INCREASED EXPENSE
AND INCONVENIENCE.

It is important to note that the Court used the word oshould' rather than "shall' with
respect to including the entire text of rules in authorization bills, so that it is not entirely clear that
this is a mandate; and if it is a mandate, the Comminee should examine how it coulj be met at
minimal expense.

Therefore, we recommend the Committee consider the following alternatives, using the
resources of the Senate and House clerks, as well as those of the Secretary of State. (The use of
a "test casen in the Supreme Court is advisable, but woutd be difficult givin the limited period of
time between now and the next regular session of the Legislahrre.)

' Change the Administrative Procedures Act and rules and practices of the Legislahrre,
to provide complete access and notice to legislators of proposed agenry rules, short of printing the
text in authorization bills. This might include:



o Providing each legislator with a copy of each proposed rule

. Placing a set of the Code of State Rules in the committee rooms and chambers
of the House and Senate

o Acnrally print the text of rules in authorization bills, but take action (by changes in the
statutes and joint rules) to limit the amount of printing by:

. Placing a ceiling on the number of copies printed

r Printing only the sections of current rules that are proposed to be changed. [t
is current practice for the entire rule !o be resubmitted and reprinted even if the agency proposed
to make only one change; this is different from bills to change statutes, where only the particular
section being amended is included in a bill.l

III. OTHER CONSIDERATIONS.

In addition to the above alternatives in responding to Kincaid, we recommend that the
Committee also:

o Study appropriate ways to group rules in authorization bills.

We believe it is clear that the Kincaid decision prohibits the use of an omnibus bill, but it
is less clear what grouping of authorization bills would be acceptable. The Court's language
suggests that a grouping by agency is likely to be permitted, even though other groupings might
at times seem more logical. For example, rules issued by the Division of Nahrral Resources run
the gamut from fishing regulations to sewage sludge management, and it might make more serule
to group several environmental rules in one authorization bill even though they were issued by
different agencies. We believe that the most cautious approach would be m group rules generally
by agency, but to use two or more bills per agency where fundamentally different kinds of rules
are involved.

o Require agencies to cross reference their rules to the West Virginia Code.

We suggest that any statutory changes reconmended by the Committee include a
requirement that agencies indicate the specific statutes which a rule a rule was promulgated, and
that the Secretary of State issue a manual cross-indexing the West Virginia Code and the rules.
Under current practice, agencies often indicate only the stanrte giving them rulemaking authority.
What we suggest is that they be required to indicate which section(s) of the West Virginia Code
provide the statutory underpinning for their rules. The draft of a bill to require the above is
submitted as Attachment 2.

We appreciate the opportunity to present these suggestions !o the Committee, and would
be happy to offer whatever further assistance you would like.



SUMMARY

Proposed Revisions to Rule-Making
West Virginia's Administrative Procedure Act
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The draft legislation which would revise the Administrative Procedures

Act to compon with the Kincaid decision, as well as the Barker v' Manchin decision

which caused the awkward rule-making process in the first instance' has been

prepared for the Legislative Rule-Making Review Commifiee's consideration'

The concept of the attached draft is that bills of authorization would no

longer be necessary and that absent a change during the Regular Session of the

Legislature, the agency may promulgate the rule without legislative approval'

However, the Committee has the option of suggesting to the Legislature that the

Legislature amend the rule or direct its withdrawal. lf the Committee takes one of the

two actions, then it drafts of bill for introduction to the Legislature' Under this draft'

the agency may not promulgate the rule until the Legislature has had an opportunity

to affirmatively act by passing a bill to change the rule' But' oo bill of authorization

is required and the remaining rules that are approved by the Committee' as is' or

modified to meet the objections of the Committee, may be promulgated following the

sixty day Session. lf the Legislature does not act, the agency may then promulgate

the rule following the session. of course, any member can introduce a bill to amend

a rule. In order to comply with the requirements of the Barker decisions' if the

Legislature acts, it must act as an entire body'



The concept of not requiring a billof authorization for each legislative rule

and allowing the executive branch to promulgate rules without legislative act should

reduce the paper the Legislature woutd have to contend with if it were required as

suggested by Kincaid to print a bill for each member and include the entire text of the

rule in the bill. Thus, this process reduces the paper even beyond what is now

required under the current statute.

The caveat associated with this proposal is the actual or perceived shift

in power caused by the requirement that the Legislature act to change an

administrative rule. Currently, as a matter of procedure, the Legislature has before it

for consideration all of the administrative regulations. Thus, the opportunity to

change a rule is more available because the members are cognizant of the requirement

to pass the rules bill. In addition, instead of requiring the failure of passage of a bill

to work against the agency by denying its ability to promulgate the rule, the proposed

change would work in favor of an agency such that if the Legislature failed to pass

a bill, the rule would be promulgated as the agency proposed. Hence, the shift in

power. predictably, the process however structured, wilttend toward balancing itself.

The foregoing only represents an option on the variation of relieving some

of the burden on the Legislature for rules that do not present controversy. Another

option is to postpone the effectiveness of a rule following review by the Committee

if the Committee in its wisdom decides to amend, postpone or recommend withdraw

untit the Legislature as a whole has had the opportunity to review the rule. The issues

presented under this option are whether or not the Committee action constitutes a

2



legistative act that would violate the principles enunciated in Barker; and whether or

not the act of the Legistature creates a different status of rule from that approved by

the Committee and not considered by the Legislature.

Thus, atternatives are available even following the Ki0@id decision. The

Committee can look to reducing the paper work by relieving itself of the requirement

that the Legislature physically approve every rule. The statute can be amended to

limit review by the Legislature as a whole to only those rutes that rise to the level of

controversy demanding policy decisions by the Legistature. For the remaining rules

that do not warrant but routine oversight, it would no longer be necessary to pass

several bills with the texts of the rules included.

3



SPECIAI, I,TEETING

The Conmittee on the Supreme Court Opinion on Agency Rules
o

and Regulations will meet on Tuesday, Septenber 28, 1993, from

1l-:3o a.m. 12:30 p.m. in the senate Finanee committee Room, M-

45L.



SPECIAIJ IIEETING

Tuesday, September 28 | L993

l-1-:3Oa.m.-L2.30p.m. Supreme Court Opinion on Agency
Rules and Regulations
Authorized 6-28-93

Keith Burdette Robert nChuckn Chambers,
ex officio nonvoting member ex officio nonvoting member

Senate House

Manctrin, ChaLrman Gallagher, Chaiman
crubb, Vice Chairran Staton (absent)
Minard Burk

The meeting was called to order by Mr. Manchin, Co-Chairman.

Debra Grahamr Comnittee Counsel reviewed the ConmLtteers actions
at its previous meeting for absent conmittee members.

George Carenbauer, Esquire, distributed and discussed a memorandun
on suggestions and draft legislation. IIe also responded to questions
from the Cornmittee.

Michael McThomas, Esquire, distributed and discussed draft
legislation relating to the legislative rule-making process and and
answered questions from the Committee.

Mike Mowery, House Counsel, connented on the proposed legislation
and answered guestions from the Committee.

Dave NcMahon, Esguire, distributed and discussed legislation whch
he has drafted relating to the legislative nrle-naking revJ.ew process
and responded to questions from the Committee.

The neeting was adjourned.



Tuesday, November 16, L993

22OO-4 ! OO p.m. Supreme Court opinion on Agency Rules
and Regulations

Authorized 6-28-93

Robert rrChuckrr Chambers,
meml'er ex officio nonvoting mernber

House

Gallagher, Chairman
Staton
Burk

Keith Burdette
ex officio nonvoting

Senate

Manchin, Chairman
cnrbb, (absent)
Minard

The neeting was called to order by Mr. Gallagher, Co-Chairman.

The ninutes of the September 28, L993 meeting were approved.

Mike Mowery, House Counsel, discussed lnformation on lrrle-making
that he had gathered at a neeting in Phoenix, Arizona, and presented
the CornrniggE" with several options for amending the m1e-naking
statute. George Carenbauer, Dave McMahon, and Barbara Snith
addressed the Conmittee and responded to quest,ions.

Mr. Manchin moved that the Comrnittee direct its counsel to
evaluate the need to establish standing conmittees on rule-making
and to make recommendations regarding the composition of the
standing cornrniggees. He also moved that the Committee direct
counsel to look for methodE to conply with the Supreme Court
Decision through the amendment of the Senate and House Rules,
including an anendment providing that, all bills authorizing rules
which have not been anended be pLaced on the standing committeers
agenda inmediately. The notion was adopted.

The meeting was adjourned.



Tuesday, December L4, L993

2'.OO 4:00 p.m. Supreme Court Opinion on Agency Rules
and Regulations

Authorized 6-28-93

Keith Burdette Robert rChuckrr Chambersr
ex officio nonvoting member ex officio nonvoting member

Senate House

Manchin, Chairnan Gallagher, Chai::man
Grubb, Vice Chair:man (absent) Staton
Minard Burk

The neeting was called to order by Mr. Gallagher, Co-Chairman.

The minutes of the November L6 | L993 meeting vrere approved.

Mike Mowery, House General- Counsel, distributed and explained
proposed amendment,s to the House Rules establishing an Adninistrative
Rules standing committee. He answered guestions fron the Committee
regarding the proposed anendments.

Mr. Manchin moved that the Committeers counsel be authorized to
draft corresponding amendrnents to the Senate Rules. The motion was
adopted.

Mr. Manchin noved that the Cornrnittee recomnend to the president
and the Speaker that full-tine counsel be hired for both standing
cornmilgsss. The motion was adopted.

The meeting was adjourned.
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Proposed house rules DRAFT1

uAnending House RuIeE 1o, 76, '17, 78, and 84 to

create a Standingt Comnittee on Adninlstrative Law and outline its

jurisdiction. z

Resolved by the House of Delegates.'

That Rule Lo is hereby anended to read as follows:

10. The Speaker shall appoint alt comnittees, except when

the House sha1I otherwise order. In appointing standing

cornmittees he shall designate a chai-rnan and may designate a

vice-chairman-.: provided That the menber desiqnated as Chairnan

of the Committee on aaninistrative Law shall be t

Review Committee. In the absence of the chairman of a conmittee

having a vice chairnan, such vice chairman shall preside, and if

there be no vice chairnan, the connittee shall elect a temporary

chairman. When the House authorizes the appointment of a

committee, the Speaker may wait until the next legislative day to

appoint the same,

The speaker may also name subconnLttees of standing

committees, prescribe their jurisdiction and designate the

chairrnen thereof. Legislative proposals and other business

coming within the prescribed jurisdlction of any established

subcommittee of a standing cornmittee shall upon being cornrnitted

to such standing committee be referred by the chairnen thereof to

the appropriate subconmittee. Reports of subcomrnittees shall be

made to the comrnittee and not to the House.

And,

That RuIe 76 is hereby anended to l-ncl-ude a new Standing

Conmittee on Adninistrative Law.
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propoEed house rules DRAFT1

And,

That RuIe 77 is hereby anended by inserting at the

appropriate place therein the following:

Administrative Law: (a) Legislative rule-naking review

generallyl proposals to authorize state agencies to promulgate

legislative rules; review of actions and reconmendations of the

Legislative Rule-Making Review Committee.

And,

That RuIe 78 is hereby anended to read as follows:

78. The Connittee on Rules shall consist of not less than

seven nor more than twelve members, trhich nunber shall include

the Speaker, Majority leader and Minority Leader; the Cornmittee

on Interstate Cooperation of seven members; the Conmittee on

Administrative Law of eleven nembers. which nunber shall include

the six House members of the IreqisLati

Conmittee. the chairman or Vice-chairman of the Committee on the

Judiciary, the Chairnan or Vice-chairman of the Conmittee on

Finance. and the Chairman or Vice-chairman of the Conmittee on

Government orgranization; and all other standing committees shall

consist of not less than fifteen nor more than twenty-five

members.

And,

That RuIe 84 is hereby amended to read as follows:

84. On written request of the introducer of a bill or any

interested person or organization, tinely made to the chairman or

clerk of a committee, a public hearing shall be held on any

measure pending before the committee'-.a Provjded' That a public

hearing shaII not be required on any bill dealing

2



proposed house rules DRAFT1

authorization to promulgate legislative rules if the proposed

rule which is the subiect matter of the bill has previously been

to public hearing or public comnent in accordance wj-th the
provisions of article three, chapter twenty-nine-a of the West

Virginia Code.

The chairnan may limit the time of proponents and opponents

at such hearing.

8 The hearing may be conducted by the entire comrnittee or a

9 subcommittee thereof, ds the comnLttee shall direct,
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