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AGENDA

LEGISUTTIVE RULE-FIAKING REVIEW COMMITTEE

Sunonv, 0croaen 2, L994, 1:00 - 3:00 P.M.

Sernre Frnnrce Couurrree Roou - M-451

l-. Approval of Minutes - Meeting August 9, L994

2. Review of Legislative Rules:

a. West Virginia Board of, Medicine
Fees for Ser:rrices Rendered by the Board of Medicine

b. Division of, Natural Resources
MinLmun requJ.renents for handlJ-ng and firLng of handguns

c. Pivision of Natural Resources
Regulations concerning prohibitions when hunting and
trapping

d. Division of Natural Resources
Special Fishing Rule

e. Divisl,on of Natural Resources
General Hunting Reg"ulations

f. Division of Natural Resources
WiId Turkey Regulatlons

g. Division of Natural Resources
West Virginia Wildlife Management Areas

h. Division of Natural Resources
Special Bear Hunting Regulations

i. Divislon of Natural Resources
I{iId Boar Hunting Regulations

j. Divl,sion of Correetions
Recording of fnnate Telephone Calls

k. Dlvision of Corrections
Enplolment of Displaced Correctional Enployees

I. Dlvision of, Corrections
Furlough Program for Innates Under the Custody and
Control of the Conmissioner of Corrections

m. Jail and Correctional Facility Standards Commi-ssion
W\I Minimum Standards for Construction, Operation and
Maintenance of ilallE



n. Division of Labor
Iilest Virginia Manufactured Housing Construction and
Safety Standards Board

o. Division of Labor
Regulations of Trade, Weights and Measures

p. Departnent of Agriculture
Labeling of Dairy Products for rBST or rBGH

q. Department of Agriculture
Regulations coverning Inspection of Nontraditional,
Domesticated AnLnals

r. Department of Agriculture
West Virginia Aguaculture Farm Rules

S. Department of Agriculture
West Virginia Fish Processing Rules

3. Other Business:



Sunday, Octobar 2, L994

1: 00 3 : 00 p.D. tregLslative Rule-Making Review Connittee
fCode S29A-3-10)

Robert trChuckil Chambers,
member ex officio nonvoting nember

House

Gallagher, Chairnan
Douglas
Conpton
Huntwork (absent)
Burk
Faircloth

by Ift. Gallagher, Co-Chairman.

Keith Burdette
ex officio nonvoting

Senate

Manchin, Chairman
Grubb
Anderson
Macnaughtan
Minard
Boley

o
The meeting was called to order

The minutes of the August 9, L994, meeting were approved.

Debra Grahanr Connittee Counsel, told the Conmittee that the rule
proposed by the West Virginia Board of Medicine, Fees for Services
Rendered by the Board of MedicJ,ne, had been laid over at the August
meeting to allow the Board to provide the Cornnittee wlth information
concerning the fiscal inpact of the proposed rule. Deborah Roedecker,
Counsel for the Board, told the Conqtittee that they should have
received a memorandum from Ronald Walton, Executive Director to the
Board, setting forth the reguested information. I'lr. Wa1ton answered
guestions from the Committee.

Mr. Manchin requested that the Board withdraw the proposed rule.
I{r. Walton stated tnat he did not have the authority to withdraw the
proposed rule wlthout the Boardts approval.

Mr. Manchin moved that the Conmittee reconmend that the proposed
rule be withdrawn. A roII call lras demanded and the demand was
sustained. The motion was rejected on a vote of 5 rrNaysx and 5
llYeasll .

Mr. Minard noved that the proposed rule lie over until the
Cornmitteets next meeting. Ms. Douglas called for a point of order
regarding whether or not the proposed rule could be laid over. I'Ir.
Gallaghei ruled that the point was well taken in that the proposed
rule had been laid over previously and Conmittee rules only allow a
rule to be laid over one time. He ruled the motion out of order.

Mr. Burk noved that the Cornmittee reconsider its action whereby it
reconmended that the Board withdraw the proposed rule. After some



discussion, Mr. Burk reguested unanimous consent to withdraw his
motion. There being no objection, the notion was withdrawn.

l1[r. Manchin moved that the proposed rule be placed at the foot of
the agenda. The motion lras adopted.

Ms. Grahan stated that the rule proposed by the Division of
Natural Resources, MLnimum requirenents for handling and firing of
handgruns, had also been laid over at the Augrust neeting to allow the
oiviiion to provide the Conmittee with estimated costs of the training
program and the fees charged by other groups for a sl-mLlar training
program. Major Bill Daniel, of the Division's Law Enforcement
Section, told the Coumittee that entities offering similar programci
charge between forty and one hundred dollars. He said that most
charge seventy-five dollars. He answered questions from the
Comrnittee.

Ms. Douglas moved that the proposed rule be approved as nodified.
The notion r'tas adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Dlvision of Natural Resources, Regrulations concerning prohibitions
when hunting and trapping, and stated that the Division has agreed to
technical nodifications.

l{r. Minard moved that the proposed rule be approved as modified.
The notion rras adopted.

Ms. Graham explained the rule proposed by the Division of Natural
Resources, speciil Fishing Ruler-and stated that the Divislon has
agreed to t,elhnical nodifications. Bernie Dowler, representing the
pivision's Fishing Section, responded to questions from the Conmittae.

Ms. Douglas noved that the proposed rule be approved as modified.
The notion was ad.opted.

Ms. Graham revLewed her abstract on the rule proposed by the
Division of Natural Resources, General Hunting Regulations, and stated
that the Division has agreed to technical nodifications. Gordon
Robertson, representing the Divisionts Wildlife Resources Section, and
Major Danie1 answered questions from the Connittee.

Mr. Anderson moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Graham ercplained the rule proposed by the Division of Natural
Resources, WiId furkey Regulatlons, and stated that the Divl-sion has
agreed to technical nodifications. Charles Felton, Director of the
pivision and lti. Robertson responded to the Committeets guestJ-ons.
James Pack, representing the Wildlife AssocLation and ileff DtAgostino,



WV Chapter of the National WiId Turkey FederatLon, addressed the
Cornrnittee and answered questions"

Ms. Compton noved that the proposed rule be approved as nodified.
The notion was adopted. Ms. Boley voted rrNayrr.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Natural Resources, West Vlrginia Wildlife ManageTent
Areas, and stated that the Division has agreed to technical
nodifications.

!1[r. Minard movEd that the proposed rule be approved as modified.
The notion was adopted.

Ms. Grahan explained the rule proposed by the Division of Natural
Resources, Speciil Bear Hunting Regulations, and Etated that the
Division hal agreed to technical nodifications. Mr. Robertson
addressed the Coinittee regardlng the proposed rule and he and Richard
HaII, representing the Wildlife Resources Section, responded to the
Cornmittee's guestions.

I[r. Anderson moved that the proposed rule be approved as nodified.
The motion nas adopted"

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Natural Resources, WiId Boar Hunting Regulations, and
stated that the Dlvision has agreed to technical rnodificatLons.

Mr. Macnaughtan moved that the proposed rule be approved as
nodified. The notion was adopted.

Ms. Graham explained the rule proposed by the DLvision of
Corrections, Recordlng of fnmate Telephone Calts, and stated that the
Division has agreed to technical nodifications. Rita Stuart, Counsel
to the Division, answered questions fron the Conmittee.

Ms. Douglas noved that the proposed rule be approved as modified.
The notion rdas adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Corrections, Employment of Displaced Correctional
Employees, and stated that ttre bivision h"q agreed to technical
no&ifications. Ms Stuart responded to the Connl-tteets guestions.

Ms. Douglas noved that the proposed rule be approved as nodified.
The notl,on rdas adopted.

Ms. Graham expl-ained the rule proposed by the Division of
Corrections, Furldugh Program for Inmates Under the Custody and
Control of the Cornnissioner of Corrections, and stated that the
Division has agreed to technical nodifications. She also stated that



she felt that the proposed rule did not go far enough in that it
authorized the Conmissioner to promulgate further rules relating to
furloughs in addition to the proposed rule. She stated that she had
been unable to discuss the issue wlth the Divl-sion. Ms. Stuart
answered guestions from the Cornrnittee.

Ms. Douglas moved that the proposed rule tie over untll the
ConnigX"ets next meeting to allow Counsel and !Is. Stuart to discuss
Counselts concerns. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the JaiI
and Correctional Facility Standards Cornmlssion, Inr Mininum Standards
for Construction, Operation and Maintenance of Jails, and stated that
the Connission has agreed to technical nodifications. She responded
to guestions fron the Cornmittee.

Ms. Douglas moved that the proposed rule be approved aE nodlfied.
The notion was adopted.

Ms. Graham e:rplained the rule proposed by the Division of Labor,
West Virginia Manufactured Housing Construction and Safety StandSrds
Board, ind stated that the Division has agreed to technical
nodificatLons. Leff Moore, Executive Director of the Manufactured
Housing AssociatJ-on, addressed the Conmittee regarding the proposed
rule and answered questions from the Cornmittee.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.

Mr. Macnaughtan noved that the Conmlttee take the rule proposed by
the West Virginla Board of Medicine, Fees for Services Rendered by the
Board of Medicine, up for imrnedi.ate consideration. The motion was
rejected.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Labor, Regulations of Trade, Weights and Measures, and
stated that the Division has agreed to technical nodifications.

Mr. Macnaughtan moved that the proposed rule be approved as
nodified. The motion hras adopted,.

The neeting was adjourned.
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R. Curtis Arnold, D.p.ltl.
iouth Charlesron

Bruce L. Berry, II.D.
Charleston

Eileen Catterson, ILD.
Pineville

H, Darrel Darby, D,P.II.
Huntington

Ahmed D. Faheem, ll.D.
Beckley

!Ir. Stephen F. Goodwin
Charleston

PRESTDEIiT .. iCE PRESIDENT
.Ie-sus T. Ho, It.D \. Paul Brooks. Jr.. \I.D.
\loundsville Parkersburs

ptutv a{ ffiert p*ginia
West Virginia Board of &Iedicine

l0l Dee Drive
Charleston West Virginia 253 I I

Telephone (30.+) 558-292 I

F.r.r (304) 558-2084

Slichael Grome, P.A.-C,
Hanrlin

NIr. George G. Guthrie
Charleston

Ilrs. Ilary Boyd Kearse
Ilani nsburg

Phillip B. Ilathias. II.D.
Clen Dale

,carjit Singh, 11.D.
Weinon

.los€ph Smith, lLD.
Dunbar

MuDNARoMEM

TCI: All Menbers, Legislative Rule-Making Review Conmittee

FROITT:

DATE:

SUB.TECT: Proposed Rule, Fees For Services Rendered by
The Board of Medicine

In response to questions raised by some members of the
Legislative Rule-Making Review Conmittee at its meeting on August
9, L994, when tbe above referenced proposed rure was before the
committee and r was not present to answer questions, r am preased
to provide the following information.

In fiscal year L993-94, West Virginia Board of Medicine
revenue was $755,4L4.25. rn fiscal year L9g3-94, west virginia
Board of Medicine disbursements were g?05,4s2.64. The Board does
not believe it to be safe and in the public interest, which by law
the Board is required to protect, to operate this agency witb a
surplus of less than $50,000. rf the proposed rule is approved,
we Project that the increases in fees sbould bring in an additional
amount on an annual basis of $OS,?OO.

lsc

pc: Debra A. Graham, Counsel

Ronald D. Walton, Executive

Septenber 8, L994

Direcror KD ut

COL \Stil
Deborah Letis Rodecker
Charleston

SECRET.\RY
ll illiam T. tl'allace, Jr., \t.D.. \1.P.H.
Charlestcn

E\l.L't il\ L i.tlRirt i
lirnriC D. \\'iriron
f ititrlr'\t('n
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The Eonorable Brian A. Gallagher
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2.

AGENDA

LEGI SLATM RITIJE-I.IAKING

Tuesday, octobet 4, L994, 12

Senate Finance Connit

Approval of MinuteE - Meeting

Revies of Legislatlve RuleE:

€r. West Virginia Board of
Fees for Services Rendered

Divislon of Corrections
Furlough Program for Inna

C.

Control of the Cornnissioner

Departuent of Agriculture
tabeling of Dalry Products

Departnent of Agrriculture

COMIIITTEE

0 Noon - 2100 P.m.

Room - I.I-451

2, L994

ttre Board of Medicine

Under the CrrstodY and
of Corrections

or rBST or rBGH

ion of Nontraditional'

b.

d.
Regulations Goverrring
Domesticated Animals

f.

Department of Agriculture
West Virginia Aquaculture

Department of Agriculture
West Virglnia Fish Processi RuleE

g. Solid WaEte Management

@.

Rules for the Disbursenent
Authorities

h. Real Estate Connission
Requirements in Licensing
Brokers and Salespersons
Business

Dept. of Healtb and Human
Pub1ic Water Systens

Division of llealth
Wasteryater Treatnent Works

Bureau of Environment
Underground Storage Tanks

Division of Personnel
Adninistrative Rule of the

Rules

f Grants to Solid Waste

I Estate Brokers, Associate
the Conduct of Brokerage

Operators

i.

j.

k.

l.
ivision of Personnel



D. Secretary of State
Conbined Voter Registration and Driver lJicensing Fund

n. Division of Banking
Notice and Treatment of Joint Accounts

e. Division of Banking
Legal lending Linit

p. State Fl,re ConnlEslon
state Building code

q. State FLre Cornmisslon
State Fire Code

3. Other Buslness



Tuesday, Octobet 4, L994

Noon - 2:00 p.m. Leqislative Rule-MakLnq Beyiew gonnittee
(Code $29A-3-l-0)

Robert rrChuckrr Chambers,
mernber ex officio nonvoting nember

House

Gallagher, Chai:man (absent)
Douglas
Compton
Huntwork
Burk
Faircloth

to order by Mr. Manchin, Co-Chairman.

The notion

Keith Burdette
ex officio nonvoting

Senate

Manchin, Chairman
crubb
Anderson
Macnaughtan (absent)
Minard
BoIey

The meeting was called

The minutes of the October 2, L994, neeting rrere approved.

Mr. Manchin stated that the Comnissioner of Banking had other
conmitments, therefor the rules relating to the Commissioner would be
taken up first.

Ms. Graham explained the rule proposed by the Division of Banking,
Notice and Treatment of iloint Accounts. Tin Winslow, the Divisionts
General Counsel, also ex;rlained the proposed rule and responded to
questions from the ConmLttee.

Ms. Douglas moved that the proposed rule be approved.
was adopted.

Ms. Graham reviewed her abstract on the Division of Banking, Legal
L,ending Lim5-t, and stated that the Division has agreed to technical
nodifications. Sharon Bias, Banking Comrnissioner, addressed the
Connittee and responded to their guestions.

Mr. Minard moved that the proposed rule be approved as nodified.
The motion was adopted.

Debra Graham, Conmittee Counsel, told the Connittee that the rule
proposed by the West Virginia Board of Medicine, Fees for Services
Rendered by the Board of Medicine, had been placed at the foot of the
agenda at the Comnitteets last meeting and that the Committee
adjourned without, taking action on the proposed rule. She inforned
the Cornmittee that there was no actLon pending on the proposed rule.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion sras adopted.



Ms. Graham e:<plained that the rule proposed by the Division of
Corrections, Furlough Program for Innates Under the Custody and
Control of the Conmissioner of Corrections, had been laid over at the
CommiSg""t= Iast meeting to allow the Divisionrs Attorney to meet wlth
her regarding some problems with the proposed rule. She stated that
they had agreed to nodify the proposed rule. Rita Stuart, the
Divisionrs General Counsel, responded to guestions from the Conmittee.

Ms. Conpton moved that the proposed rule be approved as nodified.
After further discussion, she asked for unanLmous consent to withdraw
her motion. There being no objection, the notion lras withdrawn.

Ms. Douglas moved that the proposed rule be placed at the foot, of
the agenda. The motion hras adopted.

Ms. Graham explained the rule proposed by the Department of
Agriculture, Labeling of Dairy Products for rBST or rBGH, and stated
that the Department has agreed to technical nodifications.

Mr. Anderson moved that the proposed rule be placed at the foot of
the agenda. The motion was adopted.

Ms. Graham reviewed her abstract on the Department of Agriculture,
Regulations Governing Inspection of Nontraditional, Domesticated
Anima1s, and stated that the Department has agreed to technical
nodifications. Dr. Warren Charninskl-, Director of the Departmentts
Meat Inspection DivisJ.on, answered questions from the Cornmittee.

Mr. Anderson moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Graham explained, the rule proposed by the Departnent of
Agriculture, West Virginia Aquaculture Farm Rules, and stated that the
Department has agreed to technical nodifications. John Liggett,
Assistant Director of the Departmentrs Regulatory Protectl-on Division,
answered guestions from the Cornmittee.

Mr. MLnard moved that the proposed nrle be approved as modified.
The notion vras adopted.

Ms. Graham reviewed her abstract on the Department of Agriculture,
West Virginia Fish Processing Rules, and stated that the Department
has agreed to technical nodifications. Mr. Liggett responded to
guestions from the Cornrnittee.

Mr. Minard moved that tha proposed rule be approved as uodLfied.
The motion was adopted.

Joe Altizer, Associate Connittee Counsel reviewed his abstract on
the rule proposed by the Solld Waste Management Board, Rules for the
Disbursement of Grants to Solid Waste Authorities. Charlie Jordan,



Executive Director of the Board, responded to the Connitteers
guestions.

Mr. Grubb noved that the proposed rule be approved.
was adopted.

The motion

Mr. Anderson asked unanimous consent that the rule proposed by the
Department of Agriculture, Labeling of Dairy Products for rBST or
rBGH, be taken up for imnediate consideration. There being no
objection, the proposed rule was placed before the ConmLttee.

Mr. Anderson moved that the proposed rule be approved as modlfied.
The notion was adopted.

Ms. Graham explained the rule proposed by the ReaI Estate
Commission, Requirements in Licensing ReaI Estate Brokers, Associate
Brokers and Salespersons and the Conduct of Brokerage Business, and
stated that the Conmission has agreed to technical nodifications.
Richard Strader, Executive Director of the Comnission, answered
guestions from the Committee.

Mr. Anderson moved that the proposed rule be approved as nodified,
The notion rras adopted.

Ms. Graham e>qllained the rule proposed by the Division of Health,
Wastewater Treatnent Works and Operators, and stated that the Division
has agreed to technical nodifications. Kay Howard, Director of
Regulatory Services for the Division, responded to questions from the
Cornmittee. Karen Prlce, West Virginia Manufacturers Association,
distributed a letter containing cornments on the proposed rule and
requested that the Committee nodify the proposed rule to make it clear
that industrial facilities are excluded from coverage under the
proposed rule.

Mr. Fai,rcloth noved that the proposed rule be placed on the agenda
after the rule proposed by the Division of Personnel to allow the
association and the Division to work out language for the
nodification. The notion was adopted.

Ms. Graham reviewed her abstract on the Department of Health and
Human Resources, Public Water Systems, and stated that the Department,
has agreed to technical nodifications.

Mr. Anderson moved that the proposed rule lie over until the
Conmitteets next meeting. The notion was adopted.

Ms. Graham reviewed her abstract on the Bureau of Environnent,
Underground Storage Tanks. Gil Sat1er, Underground Storage Tank
Program Manager, responded to questions from the Comrnittee.



Mr. Minard noved that the proposed rule be approved.
was adopted.

The motion

Ms. Graham explained the rule proposed by the Division of
Personnel, Administrative Rule of the Division of Personnel, and
stated that the Division has agreed to technical nodifications. She
responded to questions fron the Cornrnittee.

Ms. Douglas moved that the proposed nrle be approved as modified.
The notion was adopted.

Mr. Burk moved that the rule proposed by the Division of Health,
Wastewater Treatment Works and Operators, be approved as nodified.
The motion was adopted.

Ms. Graham revLewed her abstract on the Secretary of State,
Conbined Voter Registration and Driver Licensing Fund, and stated that
the Secretary of State has agreed to technical nodifications. She
responded to guestions fron the Connittee.

Ms. Douglas moved that the proposed nrle be approved as nodl-fied.
The motion tras adopted.

Ms. Graham explained the rule proposed by the State Fire
Commission, State Building Code, and stated that the Cornrnission has
agreed to technical nodifications. Wa1ter Snittle, Fire Marshal,
responded to guestions from the Conmittee.

Mr. Faircloth moved that the proposed rule lie over until the
Committeets next meeting to allow the Commission and the Connitteets
Counsel the opportunity to determine if the proposed rule is in
conpliance with a court decision handed down in Berkeley County. The
motion was adopted.

Mr. Altizer reviewed his abstract on the State Fire Commissist,
State Fire Code, and stated that the Commission has agreed to
technical nodifications.

Mr. Minard moved that the
The notlon was adopted.

Ms. Douglas moved that the
adopted.

The meeting was adjourned.

proposed rule be approved as nodified.

meeting be adjourned. The motion was
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ts\WWwEsr vrRcrNrA

a[ MANU FAcTuRERS AssocrATtoN

October 4, 1994

Members of the Leglslative Rule-Making
Revlew Committee

Re: Division of Health Wastewater Treatment Works
Operators Proposed Rule

Dear Senators and .Delegates:

The WVMA has reviewed the Division of Health's responses to public

comments including those filed by the WVMA on the proposed Wastewater Treatment
Works Operators Rule, 64 CSR 14. We strongly urge the LRRC to modify the rule to
reflect the intended application of the rules; that is, the rute does not apply to
industrial facilities.

The proposed regulation defines wastewater as "water containing human,
animat or domestic waste", and wastewater treatment works as "a faciliU for treating
and discharging wastewater". These definitions are clearly broad enough to
encompass not just municipal wastewater treatment operators but also industrial
wastewater treatment operators. Historically, it has been understood that this
regutation was intended to cover alt such facilities, although DEP would regulate
industrialwastewater treatment discharges separately. In its response to comments,
the agency stated that Section 3.9 and 3.10 "exclude industrial waste" from their
definitions. The agency further stated that Industrial wastewater operator certification
is "a department of Environmental Protection responsibility."

Based. on these comments, we believe that the Division of Health does

not intend for this regulation to apply to industrial wastewater facilities. WVMA
members have expressed concern and confusion over whether this regulation is
intended to apply to them. In light of the agency's clear posture that it does not, we
recommend that the proposed definitions of 'wastewater" and 'wastewater treatment
works' clearly exctude industrial facilities from their scope. We would propose that
the agency's response to Comment 3, which clearly explains intended application of
the regulation, be included within the body of the regulation itself as follows:

7,"1. mo"{ @"1'q'nq+

sutTE 503
405 CAPITOL STREET
GHARLESTON, WV 25301
TELEPH O NE (3041 3/,2-2123



October 4, 1994
Page 2

g W5-2. Application and Enforcement.

2.1. Application - This rule is not intended to apply to
industrial wastewater treatment works and wastewater
treatment work operators regulated bv the Division of
Environ mental Protection.

3.9. Wastewater- Non-industrialwatercontaininghuman,
animal or domestic waste.

3.10. Wastewater treatment works - A non-industrial
facility for treating and discharging wastewater.

The WVMA respectfully requests the LRRC adopt the proposed change
as a modification to the rule. We would be pleased to answer any questions.

Very truly yours,

Karen Price

KP:cdl

c: Ms. Debra Graham, Esquire
Mr. Joe Altizer, Esquire
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77 Thomas A. Winner
President and CEO

August 10, 1994

Hand. Deliaer

West Virginia Division of Banking
State Capitoi Complex
Bsilding 3, Room 811
Charleston, WV 25305-0240
Attn: Cornmissioner Bias

Re: Amended Rule Pertaining
to the Legal Lending Timit,
Series No. 9. Title 106

Dear Commissioner Bias:

The WestVirginia Bankers Association represents commercial banks and

their parent companies within this State. In connection with that role,'the Wcst ,f

Virginia Bankers Association monitors the legislative rule making process in order

to ascertein matters of issue to its constituents.

The Association's comvnents with respect to the proposed rules concern :{
the definition of unimpaired capital and unimpaired surplus. The definition found

in Section 2.3 of the proposed Rule references unrealized gains and losses on the
bank's securities and loan portfolios. While the proposed rule references GAAP, we

suggest some clarification. GAAP requires that only unrealized gain: and losses on

securities classified as available-for-sale be reported in a separate component of
shareholder's equity. Unrealized gains and losses on securities classified. as hetd-to-
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Sharon Bias, Commissioner
August 10, 1994
Page 2

maturity are not reported in the financial statements until realized or until a decline

in fair value below cost is deemed to be other than temporar5r and unrealized gnins

and losses on securities classified as "held-for-trafing" are included in earnings.

GAAP does not require the recognition of unrealized gains and losses on

the loan portfolio in a bantr<'s Financial Statement. If a bank classifi,es a portion of
its loan portfolio as held for sale, unrealized gains and losses on this portfolio are

reported in earnings.

We suggest that the final Rute specifically define unrealized gains and

losses that are to be reported as a component of shareholders'equity consistent with
GAAP. We suggest deletion of the reference to the loan portfolio in Section 2.3.

We suggest that Section 3.1 be morlified to reflect tha! th1 
.general

Iimitation calculation be made at the time the loan is made, not "for the periodi' of th"
loan. Otherwise, subsequent events, not material in nature, could result in a
violation: if for gaample a loo'r was made right at the lending limit. This would be

inconsistent with cu:rent law that if a loan is made in complianie, subsequent events

would not generally result in noncompliance.

We also note that the proposed Rule adds the concept of a mandated
correction, in certain circumstances, where a loan was oy'iginally in compliance vrith
the legal lending limit criteria but a change in circumstance leads to a situation
where the loan ceases to meet criteria. The circumstences include a signfficant
decrease in capital, or, in the case of warehoused goods collateral and livestock
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collateral, a decrease in collateral value. The circumstances warrant regulatory

attention; however, the Association believes that the regulation should make clear

that in these situations where the loan was originally in complianc€, no personal

liability will exist for directors as a result of a"subsequent lending limit violation.

If you have any questions about these suggestions, please call me. You

may also contact David McClure, Senior Manager, in Ernst & Young's Financing

Service Group at 343-8971. Thank you for your consideration of these comments.

Very truly yours,

Thomas A. Winner

TATMbal
267063
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