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-O AGENDA

LEGISLATM RULE-]'|AKIi|G REVI El{ COI,IUITTEE

Tuesony, Deceuesn 6, 1994, 9:00 A.tq. 12:00 p.ilt.

Sennre Frnauce Couurrree Roou - l{-451

L. Approval of Minutes - Meeting Novenber 14 , L994

2. Review of Legislative Ru1es:

a. Dept. of IIeaIth and Hunan Resources
Behavioral Health Patient Rights RuIe

b. Office of Air Quality
To Prevent and Control Air Pollution from the Operation
of Coal Preparation Plants and Coal Handling Operations

c. Office of Air Quality
Peralts for Construction and Major Modification of Major
Stationary Sources of Air Pollution for the Prevention
of Significant Deterioration

d. Environmental Quality Board
Requirements Governing Water Quality Standards

e. Water Resources
Darn Safety Regulations

f. Water Resources
RegulatLons Governing Environmental Laboratories
Certificatl-on and Standards of Performance

g. Alcohol Beverage Control Connission
Nonintoxicating Beer Licensing and operations
Procedures

h. Connittee for the Purchase of Cornmodities and Selrrices
from the Handicapped
Qualifications for Partlcipation

i. Bureau of Environmental Protection
Ru1es and Reg'ulations Relating to Abandoned Mine Lands
and Reclamation

j. Bureau of Envlronmental Protection
Hazardous $laste Management Regiulations



k. Bureau of Environnental Protection
Proof of Proper Solid Waste DJ.sposal

1. Divl-sion of Natural Resources
Rules governing public use of W\/ State Parks, Forests,
wildlife Management Areas under Division of Natural
Resources

3. Other Business:

D
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Tuesday, December 6, L9g4

9:00 a.m. - Noon

Keith Burdette
ex officio nonvoting

Senate

Manchin, Chaiman
crubb
Anderson
Macnaughtan
Minard
Boley

The meeting was called to order by

Leqislative Rule-Makinq Review Committee
(Code S29A-3-101

Robert rrChuckrr Charnbersr
nenber ex officio nonvoting nember

House

Gallagher, Chairman
Douglas
Conpton
Huntwork (absent)
Riggs
Faircloth

Mr. Manchin, Co-Chairman.

The minutes of the November L4, LggL, meeting were approved.

IIr. Manchin stated that the rrrle proposed by the Environmental
Quality Board, Requirements Governing l{ater Oualiti Standards has been
removed from the agenda.

Debra Grahanr Connittee Counsel er<plained that the rule proposed
by the Department of Health and Human Resources, Behavioral IIeaIth
Patient Rights RuIe had been laid over at the previous meeting to
allow the Department to develop language on several proposed
nodifications. Kay Howard, representing the Department, distributed
proposed nodifications and responded to questions from the Cornnittee.
Dr. Garrett Moran, Cornmissioner of the Bureau of Conmunity Support of
the Department, ansrrered questions from the Comrnittee.

Ms. Douglas moved that the proposed rule be approved as modified.
The notion vras adopted.

Joe Altizer, Associate Counsel, stated that the rule proposed by
the office of Air Quality, To Prevent and Control Air Poltution fron
the operation of CoaI Preparation Plants and CoaI Handling operations,
had been laid over at the previous neeting. He briefly reviewed. his
abstract on the proposed rule and stated that the Office rilas
requesting the authority to nodify the proposed rule as set forth in
two letters to the Co-chairman dated Novenber 10, L994, and Decenber2, L994, which had been distributed, to the Conmittee.

Ms. Douglas moved that the proposed rule be approved as mod.ified.
The motion was adopted.



Mr. Altizer stated that the nrle proposed by the Office of Air
Quality, Permits for Construction and Major Modification of Major
Stationary Sources of Air Pollution for the Prevention of Sigmificant
Deterioration, had been laid over at the previous meeting.

Mr. Minard moved that the proposed rule be approved as modified.
The notion nas adopted.

Mr. Altizer stated that the rule proposed by the Office of l{ater
Resources, Dam Safety Regulations, had been laid over at the previous
meeting. Brian Long, representlng the Office, responded to questions
from the Connittee.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer stated that the rule proposed by the Office of Water
Resources, Regulations Governing Environnental Laboratories
Certification and Standards of Performance, had been laid over at the
previous meeting.

Ms. Douglas noved that the proposed rule be approved as modified.
The motion lras adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the
Bureau of Environnental Protection, Rules and Regulations Relating to
Abandoned Mine Lands and Reclanation, and stated that the Bureau has
agreed to technical nodificatLons.

Ms. Douglas moved that the proposed rule be approved as nodified.
The notion was adopted.

Mr. Altizer explaJ.ned the rule proposed by the Bureau of
Environmental Protection, Hazardous Waste Management Regulations, and
stated that the Bureau has agreed to technLcal modifications. Mike
Dorsey, Assistant Chief for Conpliance Monitori-ng and Perfor:mance,
Office of Waste Managenent, responded to questions from the Cornmittee.

Ms. Compton moved that the proposed nrle be approved as nodified.
The motion was adopted.

Ms. Graham stated that the nrle proposed by the Alcohol Beverage
Control Commission, Nonintoxicating Beer LicensJ.ng and Operations
Procedures, had been laid over at the previous meeting. She revlewed
her abstract on the proposed r:ule. Richard Atklnson, Alcohol Beverage
Control Cornrnissioner, responded to questions from the Cornmittee and
agreed to modify Sections 6.2.8.1 and 7.3 of the proposed rule.

Ms. Douglas moved that the proposed rule be approved as nodified.
The notion sras adopted.



Ms. Graham explained the rule proposed by the Committee for the
Purchase of Conmodities and Services from the Handicappedr
Qualifications for Participation, and stated that the agency has
agreed to technical nodifications. She also pointed out that the
agency had not conplied with the statute regarding notl,ce of the
public hearing.

Mr. Faircloth noved that the proposed rule be approved. as
nodified. The notion lras adopted.

Mr. Altizer stated that he questioned the authority of the Bureau
of Environmental Protection to pronulgate the lrrle, Proof of Proper
Solid Waste Disposal, and that the Bureau has agreed to withdraw the
proposed rule.

Mr. Altizer e:<plained the rule proposed by the Division of Natural
Resources, Rules governing public use of WV State Parks, Forests,
wildlife Management Areas under Division of Natural Resources, and
stated that the Division has agreed to technical nodifications. He
and Cordy Hudkins, Chief of Parks and Recreation, answered questions
from the Cornmittee.

Mr. Gallagher moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Gratram updated the Conmittee on the rules remaining for the
Committeets consideration at its January meetlng.

The meeting was adJourned.



ROLL CALL LEGISLATIVE RUIJE-MAKING R,EVIEE{ COIIIIITTEE
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NAME

Chambers, Robert rrchuckrr 
r Speaker

Brian Gallagher, Co-Chair
Gr

Faircloth, Larry V.

Douglas, Vickie

Compton, Mary P.

Huntwork, John

Present Absent Yeas lilavs

DATE:

TIUE 3

Burdette, Keith,

Joe Manchin, fff
Anderson, Leonard

Grubb, David

Minard, Joseph

Macnaughtan, Don

Boley, Donna

TOTAL

RE:

President

Co-Chair
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Gaston Capenon
Govetnor

ENVIRONMENTAL QUALITY BOARD
1615 Washington Street, East, Suite 301
Charlston, !?est Virginia 253L1-2L26

(3cl.)ss&4nn,z
Fa* (3O4) 5584899

December 5, L994

The Honorable Brian Gallagher and
The Honorable Joe Manchin
Co-Chairmen, Legislative Rule-Making Review
Building L, Room 474-NI
Capitol Complex
Charleston, West Virginla 25305

tecisJa$ivr Bsie l$r&too
commitlafir Co"nlti* '

Dear Slrs:
By thls letter, the Envlronmental Quatity Board wishes t,o

address the committee regarding the amendment adopted on November
L4 regarding the "five mile rule" in the Water Quality Standards.

The language at issue is found at 46 csR L, section 46-L-
7 .2.d. B, whiCh trirovides:

Each segment extending upstream from the intake of a
water supply public (Water Use Category A) for a distance
of five (5) miles or to the headwater, must be protected
by prohibiting the dlscharge of any pollutants Ln excess
of the concentrations designated for this Water Use
Category in Section 8. Provided, however, that within a
zone extending one half (L/2) mile above the intake, the
chief, Water Resources Section, Divlslon of Natural
Resources, may establish for any discharge, effluent
rimitations for the protection of human hearth that
require addltlonal removal of those pollutants. (If a
watershed is not significantly larger than either of the
two (2) zones above the lntake, the water supply section
may include the entire upstream watershed to its
headwaters.

This provision was adopted in the rule In 1986 after review and
consideration of more than ten written comments which had been
submitted to the Board by interested parties. It was noted ln the
Rationale Document submitted by the Board that year that this issue
!'tas "probably the most intensely debated issue ln the current
revision. " The clear intent of the provision is to designate a
zone of protection above drinking water intakes to ensure theprotectlon of aII waters which are used for human consumption.

The amendment adopted by this committee last month makes two

Dr*, I L-C- crLl

n+hb5

Charleo R.lenkins
Chairrnan

tr[sgtyrE
Drc 0 swl



Honorable Brian Gallagher and
Joe Manchin, December S, 1994
Page 2

changes to the ranguage of 7,2.A.2. First, it adds language to the
first sentence which changes the prohibition on discharges in the
five mile zone in excess of the appllcable numeric water quality
standard t,o a requirement that, t,he numeric standard be met at the
water supply lntake. The second change adds a requirement that the
chief of the office of water Resources, prior to imposing water
quality criteria at the "end of pipe", must demonstrate that less
stringent limits will adversely lmpact the water supply lntake.
These changes seem to confuse, rather than clarify the issue and
further, they place a burden on the implementing agency which is at
odds with the Board's lnt,ent.

The need for the protection afforded by t,he exlstlng language
is exemplified in Lhe stretch of the Ohio River between mile points
62 and 72. In that ten mile stretch, there are 6 permitted
industrlal facilities, one sewage treatment plant discharge and 5
public water supply lntakes. CIearIy, the Job of preparing
discharge permits which ensure compliance with water quality
standards and protection of the drinking water drawn from this 10
mile stretch is a challenging task.

The Board is mindful of the economj.c impa.ct that the five mile
rule poses to some dischargers, and we do not take such impact
Iightly. However, the Board is reluctant to amend the rule without
the input of all parties who have an interest ln the change,
includlng publlc health agencies, water utllities, industry and the
people of the state whose drink.i-ng water supply may be affectecl.

The Board therefore respectfully requests that this committee
reconsider the amendment and allow the Board to resolve this issue
through its own means. First, the Board would like the opportunity
to consider the issue in the appeal pending before it. Further, if
a change in the rure is necessary, we would do so after hording a
public hearing and providing an opportunity for written comments
from all of those with an interest in this issue. While the Board
is only required to review the water quality standards on a
triennial basisr w€ wourd be wirling, lf necessary, to vary from
that schedure and revisit this issue during the 1996 session.

We appreciate your t,houghtful consideration of these comments.

hairman
Jenkins



Gaston Caperton
Governor

Dis/','tv/-.J ,t/, /rf

Gretchen O. Lewis
Secretary

STATE OFWEST VIRGTMA
DEPARTMENT OF HEALTH AND TIIIMAI\ RESOURCES

Office of Behavloral Health SeMces
Bulldlng 6, Room 717

Challeslon, Wesil Vlrglnla 25305
Phone: (304) 6584627 FA* 658-1008

MEMORANDUM

Garrett E. Moran, Ph.D., Gommissioner
Bureau for Community Support

TO:

FROM: John E. Bianconi,
Office of Behavioral

SUBJECT: Legal Aid Society of Charleston (I.ASC)

DATE: December 5, 1994

ln response to your request the following information is provided:

t+ IASC is a West Virginia incorporated, non-profit agency.

* Founded in 1953 by a group of private lawyers donating time to providing legal
assistance to poor persons.

* Governed by a thirteen member board of directors comprised of 60% lawyers
practicing in their four county tegal service area (Kanawha, Putnam, Boone and
Clay) and at least 33% of low income individuals who are financially eligible to be
represented. This is a regutatory requirement of the federal "Legal Services
Corporation".

* Primary Activities:

1. Legal assistance to low income people in civil disputes residing in the four
county area mentioned above (estimated eligible persons to be 62,000).

2. Regional Long-Term Care Ombudsman is a state and federally funded,
statewide program required by the "Older Americans Act" for residents in
nursing homes, personal care homes and other long-term care settings.
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Proposed Additional Modlflcations to
Behavioral Health Rights Rule, 64 CSR 59

Presented to Legisratlve Rule-Making Review committee
December 6, L994

The text in ltems 1 and 2 berow is new text to be added tothe rule related to regar representatives. There are a fewplaces In the rule where at least one of these decislon makers
are identified, and some crean-up wtrl be necessary for
consistency of usage. Item 3 identifies two modifications to be
made in Section L2.

1. Text to be added ln Sectlon 3, Deflnlt,ions

* Legal Representative

#.1. A conservator or limlted conservator appointed
pursuant to the West Vlrginia Guardianship and Conservatorship
Act, W. Va. Code, Chapter 44A Artlcles L-4, wit,hln the limits set
by the orderl

#.2. A guardian or limited guardian appointed pursuant to
the West Vlrglnia Guardianship and Conservatorship Act, W. Va.
Code, Chapter 44A, Articles I-4, within the limits set by the
order;

#.3. A health care representative appointed pursuant to
5516-30-1 et seq., wlthin the limits set, by law and the
appointment;

#.4, A medical power of aLtorney appointed pursuant to W.
Va. Code 5516-30A-1" et, seq., within the limits set by law and t,he
appointment; or

#.5. A surrogate decision-maker appointed pursuant to W.
Va. Code 5515-308-1 et seq. or SS16-30C-L et seq., wlthin the
Ilmlts set by law and the appointment.

#.6. Wherever this rule sets forth rights and
responsibillties of an individual patlent,/resldent in matters
relatlng to lnformed consent for treatment or the withholding of
treatment, record release, authorizations, disclosures of
informat,Lon, participation in treatment planning, suspension or
restrlctions of the individual's rlghts as granted or recognized
ln this ruler or in the laws of t,his Stat,e or of the United
States government, or any other matters relatlng to the
patient/resident's rights, the facility shall permit the
lndivldual's legal representative to act on behalf of the
indlvidual and to exercise the rlghts to the extent granted to
the legal representatlve in the order or other document naming
the legal representative or pursuant to the statute authorlzing
the legal representative and to the extent that the legal
representative's acts are not hostile or adverse to the best



Y
lnterests of the patient/resldent. Thls provislon does notrelleve the faclrlty of the responsibllity of informlng theindlvlduar patient/resident as iequired by this rule, to theextent that the lndividual is capabre of understanding thematter.

#.7. rf the patient/resident has a regal representatlve,the name, address and telephone number of the fegll
representative shall be recorded in the patient/resident's
financiar and crlnlcar recordsr Ers apprl-abre, arong with the
nature and scope of the authority granted to the legal
representatlve by order, appointment, or law. The facillty shall
further maintaLn a copy of the document, documenting or
deslgnating the legal representative.

2. Text to be added to Section LL.A - Cllnica1 Records

If for any reason a patient/resident's rights are restricted
as permitted within thls rule, the restriction, the tlne llmlts
of the restrlctJ-on, the reason for the rest,riction and any other
informatlon relevant for the restrictlon shall be made a part of
the cllent's flscal or clinical recordr ds applicable. The entry
of the restrictlon in the record shall be signed by the
patient/residentrs treating physiclan.

3. Modiflcations for SSL2.L and L2. New language is
underlined.

L2.L. Generally. Every patient shall have the right to
unimpeded and private communication with whomever the patient
chooses by mail, telephone, visits r ot othemise, except as
specified in thls ru1e.

L2.4. Restrictlons. Any devlatlon from the telephone and
mail rights afforded by this section can only be authorized by
the interdisciplinary team or the physician for a time specified
by the team but to expire automatically after seven (7) days. A
c?mPlete report relatLve to the restriction of telephone or maII
rights and the reasons there

tie4t's medical record, si and dated bv the patient's
ician, and reflec tient's nurs

plan, and shall expire in three davs unless reviewed.

0
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Davld c. Callaghan
Dlrector

Laldley Elt Mccoy
Deputy Dlxector

November 10, 1994

The Honorable Joe Manchin, III
Co- Chairman, Legislative Rule-Making

Review Committee
Room 152-B
Capitol Complex
Charleston, West Virginia 25305

The Honorable Brian A. Gallagher
Co- Chairman, Legislative Rule-Making

Review Committee
Room 152-8
Capitol Complex
Charleston, West Virginia 25305

Dear Chairmen Manchin and Gallagher:

In regard to the proposed legislative rules scheduled for consideration by the
Legislative-Rule-Making Review Committee on Sunday: No19lber 13, 1994 I am

re{uesting that several-minor technical corrections to three (3) rules be approved
tyihe Coilmittee. We have also met with Committee Counsel, Joe Altizer' to answer
his questions concerning the Office of Air Qualityts proposed rules and to discuss
his suggested modifications .

The technical corrections requested for approval by the agency are as follows:

1. 45CSR15 - trEmission Standards for Hazardous Air Pollutants Pursuant
to 40 CFR Part 6Ltt: In subsection 3.1.a the reference to 40 CFR Part 61.6 of the
Code of Federal Regulations should, be changed to 40 CFR Part 61.16 to correct a
tytrlo in the proposed rule as filed.

Z. 45CSR14 - rrPermits for Construction and Major Modification of Major
Stationary Sources of Air Pollution for the Prevention of Significant_ Deteriorationtt:
In subseclion 2.6 the word trdatatr in the last line should be corrected to read rf datefr .

Also, the reference in the last line of subsection2.6 to paragraph 2 .32.b. should be
corrected to reference paragraph 2 .2g.d.. This latter reference eruor resulted from
the reconstruction of 

-seveial definitions in response to public comment on the
proposed rule.

3. 45CSR5' "Td Prevent and Control Air Pollution from the Operation of
Coal Preparation Plants a:frd Coat Handling Operationstr: In paragraph 10.4.c. the
words "exceeding twenty [ercent (20e") ofacitytt should be inserted after the word
observations in the second line.

Gaston Cap€rton
Governor

DIVISION OF ET{ITIRONIIET{TAL PR(}TECTION
OFFICE OF AIR OUALITY

1558 Washington Street, East
Charleston. WV 25377-2599



The Honorable Joe Manchin, III
The Honorable Brian A. Gallagher
November 10, 1994
Page -2-

In addition to the technical coruections above, Mr. Altizer suggested a number
of modifications to the Office of Air Qualityrs proposed rules during our meeting with
him on October ?th which are addressed and or agreed to as follows:

1. With respect to 45CSR5 rrTo Prevent and Control Air Pollution from the
Operation of Coal Preparation Plants and Coal Handling Operationsrr Mr. Altizer
questioned whether sulsection 4.8 appropriately conformed with the stated title and
purpose of the rule and also suggested that subsection 4.5 could be written in a
Llearer and simpler way than thaiin ttre proposed rule. OAQ has carefully review_ed
Mr. Altizerts commenti and, would concur in the deletion of subsection 4.8 and a
rewrite of subsection 4.5 as follows:

45-5-4.52 ftExcept as provided in subsection 4.3'
mod.ifications made to any thermal dryer after March L,
1970 that result in a significant increase in the total gas
volume passing through the dryer shall subject the dryer
to the emission limitations of subsection 4.2 even though
such modifications do not include the installation of a new
thermal dryer.ff

2, 45CSR6 - ItTo Prevent and Control Air Pollution from Combustion of
Refusefr: In all definitions, change the wording to state that the term rrmeanstt

instead of rrshall meanrt . In Section 5, fine 1, substitute the word ilruletr for the word
trregulationff .

3. 45CSR14 - frPermits for Construction and Major Modification of Major
Stationary Sources of Air Pollution for the Prevention of Significant Deteriorationrt:
In subsection 2.24 delete the words rrand regulationstt after the word rrruletr in line
4.

4. 45CSR16 - tf standards of Performance for New Stationary Sourcesrr: In
subsection 6.1, last line, after the wordttmethodrttadd the wordrforrr and in the
same line delete the words rror regulationrt.

5. 45CSR33 - rrAcid Rain Provisions and Permitsrr: In subsection 4.1
remove the marked revisions ' rf Juil€rr and remove the line under the word r?Julyrt .

6. 45CSR34 - rrEmission Standards for Hazardous Air Pollutants Pursuant
to 40 CFR Part 60il: In subsection 1.5 delete the last sentence. In subsections 3.3
and 4.1 remove marked revisions (the referenced date will be July 1' 1994).

7 . 45CSR35 - ilRequirements for Determining Conformity of General Federal
Actions to Applicable Air Quafity Implementation Plans (General Conformity)rrand
45CSR36 - tt-Requirements for Determining Conformity of Transportation Plans,
Programs, and. Projects Developed, Funded or Approved Under Title 23V.S.C. or
the Federal Transit Act, to Apptcable Air Quality Implementation Plansfr: In
subsection 2.4 of both rules aftAr the term 'rDivision of Environmental Protectionrr
delete the word. ttorrr and the quotes around the term rrDEPft and insert parenthesis
around the term rf DEPtt. Retain Section 6 frseverabilitytr only in 45CSR36.



The Honorable Joe Manchin, III
The Honorable Brian A. Gallagher
Novemben 10, 1994
Page -3-

8. 45CSR38 - ttProvisions for Determination of Compliance with Air Quality
Management Rulestr: In the headings for Sections 3 and 4 use dashes between the
rule Jnd section number instead of a period. Delete Section 6 rtseverabilityrr.

Mr. Altizer suggested that Section 1 of all of the OAQ proposed rules must be
modified with resp"cflo the subsections concerningrf Determination of Stringgncytt
and rrConstitutional Takings Determinationr'. OAQ conformed its proPosed rules to
a format selected. by the Di-vision of Environmental Protection for all of its proposed
rules but the agency will modify the rules in accordance with the requirements of the
Legislature. lTis niy understdnding that such modifications would require-that th9
ttDetermination of Stringencyt' subsEction be removed from the rule and be included
as a separate attached-document and the itConstitutional Takings Determinationrt
subseciion would be deleted from all OAQ proposed rules. OAQ also agrees to delete
the lseverabilityrt sections from all prop-osed rules except 45CSR35 as recommended
by Committee Counsel.

Sincerely yours,

GDF/tlm

cc: Joseph Altizer
Counsel, LRMRC

David Callaghan
Dinector, DEP

Eli McCoy
Deputy Director, DEP

John Johnston
OAQ

Fred Durham
OAQ

Far
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