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Monday, January 6, 1997

11:00 2.m.-2:00 p.m. Legislative Rule-Making Review Committee
{Code §29A-3-10)

Earl Ray Tomblin Robert "Chuck” Chambers,

ex officio nonvoting member ex officio nonvoting member

Senate House

Ross, Chairman Douglas, Chairman

Grubb, Vice Chairman Linch, Vice Chairman

Anderson Compton

Boley Faircloth

Buckalew Gallagher (absent)

Macnaughtan (absent) Riggs

The meeting was called to order by Mr. Ross, Co-Chairman,

Mr. Ross introduced the new Administrative Assistant to the Legislative Rule-Making
Review Committee, Audrey Ross.

The minutes of the December 9, 1996, meeting were approved.

Debra Graham, Committee Counsel, explained that the rule proposed by the Division of
Labor, Manufactured Housing Construction and Safety Standards, was placed at the foot of the
agenda at the Committee’s December meeting and that the Committee adjourned its meeting prior
to acting on the proposed rule. Leff Moore, West Virginia Manufactured Housing Association,
and Chris Quaesbarth, Deputy Director, Division of Labor addressed the Committee and
responded to questions from the Committee.

Mr. Anderson moved that the proposed rule be moved to the foot of the agenda. The
motion was adopted.

Joe Altizer, Associate Counsel, explained that the rule proposed by the Division of
Environmental Protection, To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities, had been removed from the Committee’s December
agenda to allow the Division to prepare proposed modifications in response to concerns raised
by the West Virginia Manufacturers Association. Mr. Altizer distributed copies of the proposed
modifications and explained them.

Ms. Douglas moved that the proposed rule be approved as modified. The motion was
adopted. ‘



Ms. Graham explained that the rule proposed by the Board of Examiners of Psychologists,
Qualifications for Licensure of a Psychologist and/or School Psychologist, was laid over at the
Committee’s December meeting. Ted Glance, the Board’s Executive Director, responded to
questions from the Committee.

Ms. Douglas moved that the pro;ﬁosed rule be approved as modified. The motion was
adopted. '

Mr. Altizer explained that the rule proposed by the Governor’s Committee on Crime,
Delinquency and Correction, Basic Training Academy, Annual In-Service and Biennial In-Service
Training Standards, was laid over at the Committee’s December meeting. He answered questions
from the Committee. Don Davidson, representing the Governor’s Committee, responded to
questions from the Committee.

Mr. Buckalew moved that the Committee request that the Governor’s Committee modify
the proposed rule by reinserting Section 3.15 of the proposed rule which requires the State Police
Academy to pay the cost of the ammunition for law enforcement officers who attend the Academy.

John Hoff, Executive Director of the Association of Counties, and Lisa Dooley, Executive
Director of the Municipal League, addressed the Committee and responded to questions from the
Committee.

Mr. Buckalew asked unanimous consent to withdraw his motion. There being no objection,
the motion was withdrawn.

Mr. Anderson moved that the proposed rule be moved to the foot of the agenda. The
motion was adopted

Mr. Ross asked Mr. Faircloth to apprise the Committee of problems relating to Department
of Health and Human Resources rules for county Health Departments regarding approval of septic
tank systems. Mr. Faircloth explained the problems to the Committee. Dr. Henry Taylor,
Commissioner, Bureau for Public Health responded to questions from the Committee.

Mr. Faircloth moved that the Committee request that Debra Graham review the statutes and
rules relating to septic tank systems to determine the Department’s authority to regulate septic tank
systems and that it determine whether or not Berkeley County has the authority to establish new
fees. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Division of Human Services,
Family Day Care Facility Certification, and stated that the Division has agreed to technical
modifications.

Ms. Douglas moved that the proposed rule be approved as modified. The motion was
adopted.



Ms. Graham explained the rule proposed by the Division of Health, Child Care Centers, and
stated that the Division has agreed to technical modifications.

Ms. Douglas moved that the proposed rule be approved as modified. The motion was
adopted.

Rita Pauley, reviewed her abstract on the rule proposed by the Department of Health and
Human Resources, Residential Board and Care Homes, and stated that there are several issues she
needs to discuss with the Department.

Ms. Douglas moved that the proposed rule lie over until the Committee’s next meeting.
The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Department of Health and
Human Resources, Incorporation by Reference as Legislative Rule of the Child Support
Enforcement Division Policy and Procedure Manual. Mr. Altizer suggested that the rule should be
withdrawn because it is more appropriately a procedural rule and not a legislative rule.

Mr. Anderson moved that the Committee request that the Department withdraw the
proposed rule. The motion was adopted.

Mr. Altizer explained the rule proposed by the Department of Health and Human Resources,
Application of Statutory Interest Provisions. Mr. Altizer reported that the Committee does not
have statutory authority to propose this legislative rule.

Mr. Anderson moved that the Committee request that the Department withdraw the
proposed rule. The motion was adopted.

Mr. Altizer stated that the Agency had not made all the suggested modifications to the ruie
proposed by the Department of Health and Human Resources, Interstate Income Withholding,
therefore no action was taken on the rule.

Mr. Altizer explained that the rule proposed by the Department of Health and Human
Resources, Providing Information to Credit Reporting Agencies, would be more appropriate as a
procedural rule rather than a legislative rule and that the Department is willing to withdraw the
proposed rule and refile it as a procedural rule.

Mr. Anderson moved that the Committee request that the Department withdraw the
proposed rule. The motion was adopted.

Ms. Pauley explained the rule proposed by the Insurance Commissioner, Life and Health
Reinsurance Agreements, and stated that the Commissioner has agreed to technical modifications.

Ms. Douglas moved that the proposed rule be approved as modified. The motion was
adopted.



Kay Howard, Department of Health and Human Resources, Director, Office of Regulatory
Development, requested that the Committee consider the rule proposed by the Department,
Nursing Home Licensure Rule, at its next meeting, despite the fact that the proposed rule was not
filed by the statutory deadline for rules required to be included in the Committee’s report to the
1997 Session of the Legislature. ‘

Ms. Douglas moved that the Committee consider the proposed rule at its next meeting, if
the committee’s staff has time to review the proposed rule after it considers all of the rules which
were timely filed. ’

The meeting was adjourned.
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Ave. RiNzes
DIVISION OF ENVIRONMENTAL PROTECTION
GASTON CAPERTON 1558 Washington Street East LAIDLEY ELI MCCOY PHD.
GOVERNOR Charleston, WV 25311-2588 DIRECTOR

January 2, 1897

Senator Mike Ross, Co-Chair

Delegate Vicki Douglas, Co-Chair

WYV Legislative Rule-Making Review Committee
Room MB47 - State Capitol

Charleston, West Virginia 25305

Dear Committee Members:

As you are aware, the Office of Air Quality ("OAQ") of the Division of Environmental
Protection ("DEP") requested that the Legislative Rule-Making review Committee {the
"Committee™) delay its consideration of proposed revisions to 45 C.S.R. 25 originally scheduled
for consideration by the Committee on November 18, 1996.

As you know, 45 C.S.R. 25 is the air quality component of the DEP’s rules which carry
out implementation of the federal Resource Conservation and Recovery Act ("RCRA"}, and
does so primarily by incorporating federal rules by reference. The initial purpose of requesting
your delayed consideration of 45 C.S.R. 25 was to provide the OAQ with the opportunity to
verify publication in the Federal Register by USEPA of revisions to federal rules incorporated
by reference in 45 C.S.R. 25 as well as to review the substance of such final federal rules prior
to your consideration of 45 C.S.R. 25. Further, the OAQ was informed during your November
meeting that the West Virginia Manufacturers Association (the "WVMA™) had approached the
Committee or some of its members with certain concerns or objections to provisions of

45 C.S.R. 25, and your delayed consideration of the rule would also facilitate analysis of the
WVMA's concerns.

During the time that you have afforded the OAQ, the OAQ has discussed with the
WVMA and has conducted an analysis of proposed modifications to 45 C.8.R. 25.
Discussions between the OAQ and the WVMA has resulted in modifications to the rule
proposed to you, which are presented to you today attached to this correspondence for your
consideration. It is my understanding that the WVMA is in agreement with these modifications
based upon our discussions and correspondence.

In reviewing the issues involved with the proposed modifications to 45 C.S.R. 25, it has
been necessary to analyze the statutory construction of the rule, including the legislative
history since its original promulgation by the Air Pollution Control Commission in 1984, as well
as the implementation of the rule since that time. Important to this analysis is the legislative

Office of Air Quality
Phone: (304) 558-4022 Fax: (304) 558-3287
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history of 45 C.S.R. 25, which includes numerous amendments to federal rules
incorporated by reference in 45 C.8.R. 25, including substantial new federal
requirements for hazardous waste management. A summary of the analysis of each of
the proposed modifications to 45 C.S.R. 25 is provided as follows:

Section 1.1.b: The WVMA has objected to this provision of the rule
which has been retained since the 45 C.S.R. 25 was first promulgated by the Air
Pollution Control Commission in 1884. The OAQ believes that it was the intent of
the Commission to not include in the State rule the federal exclusion for small
quantity hazardous waste generators and wastewater treatment units that are
contained in the federal counterpart, 40 CFR § 270.1. Thus, the original intent of
the rule may have been to include all small quantity hazardous waste generators
in West Virginia (now numbering approximately 4800 facilities), as well as the
approximately 150 large quantity hazardous waste generators and treatment
facilities {including wastewater treatment units) primarily addressed by the
federal rules.

Since 1984, 45 C.S.R. 25 has been amended several times, and has
evolved into a vehicle by which the air component of West Virginia’s RCRA
program is revised by incorporating updated or newly promulgated federal rules
by reference. [n addition, 45 C.S.R. 25 incorporates by reference 47 C.S.R. 35,
which is the waste management component of West Virginia's RCRA program,
and which also incorporates by reference several federal rules, inciuding the
federal rules which provide the RCRA permitting framework. Thus, federal rules

are directly incorporated by reference in 45 C.S.R. 25, and indirectly through 47
C.S.R. 35.

The legislative evolution of 45 C.S.R. 25 has included the incorporation by
reference of 40 CFR § 270.1, following section 1.1.b later in the text of
45 C.8.R. 25. Statutory construction dictates that this later provision in 45 C.S.R.
25 modifies the prior language of 1.1.b containing the inclusion of smali quantity
generators and wastewater treatment units. Further complicating the analysis,
45 C.S.R. 25 incorporates by reference 40 CFR § 270.1 through 47 C.S.R. 35.
Since 47 C.S.R. 35 does not include small guantity generators or wastewater
treatment units, and the framework for RCRA permitting is implemented through
47 C.S.R. 35, arguably the permitting requirements contained in 47 C.S.R. 35
cannot be enforced by OAQ for facilities that are included by 45 C.S.R. 25.
Thus, the way in which the federal rules have been incorporated by reference in
45 C.S.R. 25 has had the effect of overturning the apparent original legislative
intent of the Commission to include small quantity generators and wastewater
treatment units otherwise excluded in the federal rule.
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Regardless of the difficulty of implementing the provisions of
C.S.R. § 45-25-1.1.b presented by the statutory construction of the rule, the
limited RCRA enforcement personnel and financial resources of the OAQ prevent
application of RCRA requirements to small quantity hazardous waste generators
and wastewater treatment units. Because the legislative history of 45 C.S.R. 25
is problematic to implementing the inclusion of smalt quantity hazardous waste
generators and wastewater treatment units in West Virginia's RCRA program,
and the practical reality of resource limitations, the OAQ has concluded that it is
appropriate to modify C.S.R. §§ 45-25-1.1.b.1 and 1.1.b.2 to eliminate the
inclusion of those facilities. We should note however, that potential quantity and
toxicity of air polfutant emissions from some of these facilities may warrant further
study of this issue, the results of which may indicate that additional and more

specific rule-making is required to carry out the mandate of the West Virginia Air
Pollution Control Act.

The OAQ also agrees with the WVMA with respect to the remaining
modifications of C.S.R. § 45-25-1.1.b, and to the deletion of paragraph 1.1.b.3,
the language of which is superfluous to the rule.

Section 1.5.a: The WVMA has requested that the date of
incorporation by reference of the federal ruies be changed from June 15, 1896 to
July 1, 1896 to conform with the dates of incorporation contained in 47 C.S.R. 35.
Since USEPA has promuigated no RCRA rules affecting the air program between
June 15, and July 1, 1998, the OAQ has no objection to modifying the rule to

accommodate this request, and has included such revision in its proposed rule
maodification.

Section 1.5.¢: The WVMA has requested modification to
C.S.R. § 45-25-1.5 by the addition of paragraph 1.5.c so that a rule substantially
revised and finalized by USEPA on November 25, 1996 can be adopted by
reference. If 45 C.S.R. 25 is not modified at this time to incorporate by reference
the new rule-making by USEPA, 45 C.S.R. 25 will maintain in it a former version
of the federal rule, 40 CFR parts 264 and 265, subparts AA, BB, and CC, which
is now significantly different in stringency than the new rule. The significant
differences between the federal rule currently incorporated by reference in 45
C.S.R. 25, and the federal rule incorporated by reference in C.S.R. § 45-25-1.5.¢
are highlighted in an attachment to this letter for the Committee's information.

Such differences between the federal and state rule violates the
conformity requirements of new or amended envirocnmental rule making of W.Va.
Code § 22-1-3a, since no findings to support such a difference has been made or
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can be made at this time by the DEP. Thus, the OAQ supports the modification
of C.8.R. § 45-25-1.5 to include incorporation by reference of the federal rule
made final by USEPA on November 25, 1996,

Section 3.2: Although the WVMA did not request modification of this
section, the reference dates contained in the section require modification in order
to conform with the changes requested to C.S.R. § 45-25-1.5 by the WVMA.

Medification of this section has no effect beyond those outlined in the analysis of
modifications to section 1.5 discussed above.

Section 5.1: The WVMA has requested the medification of section 5.1 to
eliminate the inclusion in the definition of hazardous waste of "mixtures of
domestic or industrial sewage and hazardous wastes which pass through a
sewer system to a privately owned or publicly owned treatment works."
Research of the legislative history of this section reveals that when 45 C.S.R. 25
was originally promulgated in 1984, the Commission intended these wastes to be
included in West Virginia's RCRA program despite any exemption by federal
rules or by rules promulgated by the Office of Waste Management ("OWM") of
the DEP. However, like the inclusions contained in C.8.R. § 45-25-1.1.b, the
inclusion contained in C.S.R. § 45-25-5.1 has apparently been overturned by the
legislative evolution of this rule. Privately owned and publicly owned treatment
works are in essence comprised of wastewater treatment units, which are
excluded from the RCRA program by 40 CFR § 270.1. Thus, even though
45 C.8.R. 25 includes this type of waste in the definition of hazardous waste, the
facilities that handle the waste are excluded from RCRA permitting requirements
under federal and OWM rules, and implementation of C.S.R. § 45-25-5.1 is
impracticable. In light of statutory construction of C.S.R. § 45-25-5.1, the OAQ
agrees to the modifications sought by the WVMA with the understanding that
because of the potentially high quantity and toxicity of air pollutant emissions
from some of these facilities, the QAQ intends to conduct further study of these
facilities in order to determine whether additional rule making is necessary to
carry out the mandate of the West Virginia Air Pollution Control Act.
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Please do not hesitate to call on me if you should have any thoughts or
questions regarding any of the modifications that the OAQ proposes to 45 C.S.R.

25.
Sincerely yours,
G. Dale F
Chief, CAQ
GDFAlm
. cc.  (w/attachments)

Committee Members

Joe Altizer, Counsel to the Committee (also with CFR attachment)
L. Efi McCoy, Director of DEP

Carrie Chambers, DEP

Michael P. McThomas, WVMA

. C A DOCS\OPIN\ZSROSE . LET



45CSR25

TITLE 45
LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 25
TO PREVENT AND CONTRCL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES

§45-25-1. General.

1.1. Scope.

l.l.a. The intent and purpose of this rule is to establish
a program of regulation over air emissions from the treatment,
storage and disposal of hazardous wastes in order to achieve and
maintain such levels of air quality as will protect the public
health and safety and the environment from the effects of improper,
inadequate, or unsound treatment, storage, or disposal of hazardous
wastes. Further, all persons engaged in the treatment, storage, or
disposal of hazardous waste shall give careful consideration to the
effects of the resultant emissions on the air quality or the areas
affected by such any hazardous waste or constituent thereof in such
quantities as to cause ambient alr concentrations which may be
injurious to human health or welfare which would interfere with the
enjoyment of life or property.

1.1.b. The requirements of this rule apply to all owners and
operators of hazardous waste treatment, storage, and disposal
facilities_as provided in the federal rules that are incorporated
by reference herein.,—ineluding but rnot limited—ter

l.1.c. DNeither compliance with the provisions of this rule

nor the absence of specific language to cover particular situations
constitutes approval or implies consent or condonement of any
emission which is released in any locality in such manner or amount
as to cause or contribute to statutory air pollution. Neither does
it exempt nor excuse anyone from complying with other applicable
laws, ordinances, regulations, or orders of governmental entities
having jurisdiction over hazardous waste treatment, storage or



1.1.d. This rule is promulgated pursuant to W.Va. Code §§22- .
18-1 et seqg., and §§22-5-1 et seg. Recognizing that each Chapter
has its own enforcement sections, it is the intent of the Director
that enforcement shall be implemented in accordance with W. Va.
Code §8§22-18-1 et seqg., where practicable,

disposal facilities.

1.1.e. Permit applications filed pursuant to this rule shall
be processed in accordance with the permitting procedures as set
forth in W. Va. Code §§22-18-1 et seq., and this rule.

1.2. Authority. -- W.Va. Code §§22-5-1 et seqg. and §§22-18-1
et seq. :

1.3. Filing Date. --Aprii—25—31856

1.4. Effective Date. --May 312856

1.5. Incorporation By Reference.

1.5.a. This rule incorporates by reference the provisions
contained in the Code of Federal Regulations as listed in Table 25~
A, Unless otherwise indicated, where reference to a federal
regulation or standard appears in this xrule, such regulation or
standard will for purposes of this rule, be construed as that

version which was in effect as of Jﬁae—%——%&&%&aae—%%——%QQéJulv 1,
15896.

1.5.b». This rule alsoc incorporates by reference the
provisions contained in 47 CSR 35, effective June 1, 19951996.

1.5.c. This rule also incorporates by reference the
provisions of 40 CFR part 264 and 265 subpartg AA, BB and CC as
amended and published as a final rule on November 25, 1996, at 61
federal regigter 59832,

§45-25-2. Definitions.

2.1, "Air Pollutants" means solids, liquids, or gases whigh, if
discharged intc the air, may result in statutory air pollution.

2.2. P"Air Pollution®", ‘statutory air pollution’ shaii—havehas
the meaning ascribed to it in W. Va. Code §22-5-2.

2.3. *Air Pollution Control Equipment® means any equipment used
for collecting or converting hazardous waste emissions for the
purpose of pxeventlng or reducing emissions of these materials into

the open air from hazardous waste treatment, storage, or disposal
facilities.

2.4. "BACT", ’'Best Available Control Technology' means an
emissions limitation based on the maximum degree of reduction for
each pollutant which would be emitted from any hazardous waste "



P

treatment, storage or disposal facility which the Director, on a
case-by-case basis, taking into account energy, environmental and

. economic impacts and other costs, determines is achievable for such
facility through application of production processes or available
methods, systems, or techniques. If the Director determines that
technological or economic limitations on the application of
measurement methodology to a particular emissions unit would make
the imposition of an emissions standard infeasible, a design,
equipment, work practice, operational standard or combination
therecf, may be prescribed instead to satisfy the requirement for
the application of best available control technology. Such
standard shall, to the degree possible, set forth the emissions
reduction achievable by implementation of such design, egquipment,
work practice or operation, and shall provide for compliance by
means which achieve equivalent results.

2.5. "CAA" means the federal Clean Alr Act, as amended; 42
U.s.C. §7401 et seq.

2.6. "CFR" means the Code of Federal Regulations published by
the Cffice of the Federal Register, National Archives and Records
Service, General Services Administration.

0 ) = : } : ; : : :
e i v Chref mea?s che-Chief-ef-theWest “ffgiﬁia dEEreeof A

2.87. "CWA" means the Clean Water Act (formerly referred to as
. . the Federal Water Pollution Control Act}, Public Law 22~500, as
() amended by Public Law 95-217 and Public Law 95-576; 33 U.S. C.

§1251 et seq.

2.88. *"Director” means the Director of the West Virginia
Division of Environmental Protection or his—er her designatbed
represerntativegsuch other person to whom the Director has delegated
authority or duties pursuant to W. Va. Code §22-1-6 or §22-1-8.

2.369. "Division of Environmental Protection" or *DEP" means
that Division of the West Virginia Division of Environmental
Protection which is created by the provisions of W. Va. Code 5822-
1-1 et seq.

2.130. “EPA" means the United States Environmental Protection
Agency.

2.11. *Facilitvy mailing list” means the mailing list for a
facility maintained by EPA in accordance with 43 CFR

124.30{c) {13 {ix) .

2.12. "Infectious Medical Waste" shall have the meaning ascribed
to it in 64 CSR 56 "Infectious Medical Waste', {June 11, 1983},
promulgated by the Division of Health.

2.13. *Particulate Matter' means any material, except uncombiped
. water, that exists in a finely divided form as a ligquid or sclid.



2.14. *Pathological Waste Incinerator®” means an incinerator used
to thermally treat infectious medical waste. .

2.15. "RCRA™ means the federal Solid Waste Disposal Act as

amended by the Rescurce Conservation and Recovery Act, as amended;
42 U.8.C. §6901 et seq.

2.16. "Steady State™ means that all conditions at all points in

the thermal treatment process are in stable, normal operating
conditions.

2-3+F+- AI1Other words or phrases nct herein defined and used in
this rule shall have the meaning as ascribed in W. Va. Code §§22-5-
1 et seg., or W. Va. Code §§22-18-1 et seq., or 47 CSR 35
"Hazardous Waste Management Regulations" governing the State
Hazardous Waste Management Act.

§45-25-3. Adoption By Reference.
3.1, Definitions, lists, tables, appendices, conditions, or
requirements from 47 CSR 35 "Hazardous Waste Management

Regulations®", effective June 1, 1895 6§ are hereby adopted by
reference.

3.1.a. In case of a conflict between the Office of Air
Quality and the Office of Waste Management as to whether a material
is a waste and if so, whether the material is a hazardous waste,
the Director has final administrative authority to resolve the

conflict. ‘

3.2. The provisions contained in the Code of Federal
Regulations {Jupe—3+—1995—June-ib —l886cffective on July 1, 1996,
except as c¢therwise provided by section 1.5 of this rule}, as

listed in Table 25-A, are hereby adopted by reference, with the
following modifications:

3.2.a. Whenever the term "United States® is used it shall
also mean the State of West Virginia.

3.2.b. Whenever the terms "Administrator® or “Regional
Administrator®, "The Assistant Administrator for Sclid Waste and
Emergency Response® or "Director® is used, the term means the
Director of the West Virginia Division of Environmental Protection.

3.2.¢c. Whenever the term *Environmental Protection Agency"
is used in 40 CFR 266, the term alsc means the West Virginia
Division of Environmental Protection.

3.2.d. The distance provisions of 40 CFR 265.382 apply only
to the open burning or open detonation of military explosives in a
manner that presents an uncontrolled fragment release hazard. The
applicable distance provisions of the American Table of Distances
for Commercial Explosives, effective June 198, 1891, and of the
Department of Defense Contractors Safety Manual for Ammunition and .
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Explosives {(DOD 4145.26-M), as amended April 11, 1988, apply

. otherwise.

§45-25-4. Facility Requirements.

4.1. Owners and operators of hazardous waste treatment,
storage, and disposal faclilities regulated by the provisions of
this rule shall maintain a listing of all permits or construction
approvals received or applied for under any of the following

programs and theilr counterpart programs administered by the State,
where appropriate:

4.1.a. Hazardous Waste Management Program under RCRA .and 47
CSR 35;

4.1.b. Prevention of Significant Deterioration (PSD) Program
under 45 CSR 14 or the Federal Clean Air Act;

4.1.c. Nonattainment program under West Virginia DEP, Office
of Air Quality or the Federal Clean Air Act and 45 CSR 19;

4.1.4. National Emission Standards for Hazardous Pollutants

{NESHAP) preconstruction approval under 45 CSR 15 or the Federal
Clean Air Act;

4.1.e. Standards of Performance for New Stationary Sources
under 45 CSR 16 or the Federal (lean Air Act; and

. 4.1.f. Other relevant air pcliution control permits including
local permits.

4.2. Owners and operators of hazardous waste treatment, storage
and disposal facilities covered under this rule shall comply with
the personnel training requirements as specified by 40 CFR 264.16.
An outline of the training program and a description of how the
training program is designed to meet actual job tasks must be
submitted to the Director with Part B of the permit application.

4.3. Owners and operators of hazardous waste tanks, containers,
surface impoundments, landfills, waste piles, land treatment,
miscellaneous units, thermal treatment units, incinerators, and
boiler and industrial furnace facilities must design, construct,
maintain, and operate such facilities to minimize the possibility
of a fire, explosiocn, or any unplanned, sudden, or non-sudden
release of hazardous waste constituents to the air which could
threaten human health cr the environment.

4.4, Owners and operators of hazardous waste management
facilities that treat, store, or dispose of ignitable or reactive
wastes, or mix incompatible waste or incompatible wastes and other
materials, must prevent reactions which:

4.4.a. Produce uncontrolied toxic mists, fumes, dust or gases
. in sufficient gquantities to threaten human health or the



4.4.b. Produce uncontrolled flammable fumes or gases in .
sufficient quantities to pose a risk of fire or explosion.

environment, and

4.5. The owners and operators of the hazardous waste treatment,
storage and disposal facilities shall manage all hazardous waste
placed in a container in accordance with the applicable air
emission standard requirements of 40 CFR 264 and 265 including but
not limited to subpart CC.

4.6. The owners and coperators of the hazardous waste treatment,
storage and disposal facilities shall manage all hazardous waste
placed in a tank in accordance with the applicable air emission

standard requirements of 40 CFR 264 and 265 including but not -
limited to subparts AA, BB and CC.

4.7. The owners and operators of the hazardous waste treatment,
storage and disposal facilities shall manage all hazardous waste
placed in a surface impoundment in accordance with the applicable
alr emission standard requirements of 40 CFR 264 and 265 including
but not limited to subparxrt CC.

4.8, The owners and operators of the hazardous waste treatment,
storage and disposal facilities shall manage all hazardous waste
placed in a miscellaneous unit in accordance with the applicable
air pellution standard requirements of 40 CFR 264 lncludlng but not
limited to subparts Ap, BB, and CC. .

4.9. A hazardous waste pile must be fully enclosed or otherwise
designed to prevent dispersal of the waste by wind.

4.10. Hazardous waste landfills must be covered or otherwise
managed to prevent wind dispersal of the waste.

4.11. All landfills, surface impoundments, and land treatment
facilities shall be 1located, designed, coastructed, operated,
maintained, and cleosed in a manner that will assure protection of
human health and the environment. Protection of human health and
the environment shall include prevention of adverse effects on air
quality considering:

4.11.a. The volume and physical and chemical characteristics
of the waste in the facility, including its potential for
volatilization and wind dispersal;

4.11.b. The existing quality of the air, including other
sources of contamination and their cumulative impact on the air;

4.11.c. The potential for health risks caused by human
exposure to waste constituents;

4.11.4. The potential damage tc wildlife, crops, vegetation,
and physical structures caused by exposure to waste constituents; .
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4.11 .e. The potential for interference with the enjoyment of
life or property; and

4.11.f. The persistence and permanence of such potential
adverse effects.

4.12. Owners and operators of hazardous waste treatment,
storage, or disposal facilities shall utilize best available
control technology ({"BACT") to limit the discharge of hazardous
waste constituents tc the atmosphere during:

4.12.a. Process turn-arounds:

4.12.b. Cleaning of process equipment;

4.12.¢. Planned process shutdowns:; and

4.12.d4. Tank truck, railroad tank car, and barge cleaning.

4.13. a+- The Director may, on a case-by-case basis, establish
performance standards for hazardous waste incinerators for control
of emissions of metals, hydrogen halides, and elemental halogen,
based on a finding that such standards are necessary to limit the
emission rates of these constituents to levels which do not pose an
unacceptable risk to human health and environment. The Director
may require the following data from the permit applicant:

4.13.a.2 Emissions of ©POHCs, hazardous combustion by-
products, metals and hydrogen halides, including:

a.l_+4ay Mass emission rates from the stack, and

a.2.+p> Concentration in the gas stream exiting the stack:
and

4.13.h.B+ Alr dispersion -estimates £for those substances,
including:

b.l.4a+ Meteorological data, and

b.2.4B}+ Description of the air dlsper51on models, and

b.3.4e+ Assumptions underlying the air dispersion models
used; and

4.13.c.€+ Expected human and environmental exposure,
including:

+a)> Topographic considerations,

.t} Population distributions,

c.3.4e> Population activities, and

c.4.4+ér Modes, intensity, and duration of exposure; and

4.13.d.P~ Consequences of exposure, including:

d.1.4a> Dose-response curves for carcinogens,



d.2.42}> Health effects based on human or animal studies

for other toxic constituents, .
d.3.4e> Potential for accumulation of toxic constituents

in the human body, and

d.4.4&> Statements of expected risk to individuals or
ropulations.

4.14. Emergency Permit. Notwithstanding any other provision in
40 CFR 270.61, in the event the Director finds an imminent and
substantial danger to human health or the environment, the Director
may 1ssue a temporary permit to a facility to allow treatment,
storage, or disposal of hazardous waste at a non-permitted
facility, or hazardous waste not covered by the permit for a
facility with an effective permit. This emergency permit:

_ 4.14.a. May be oral or written. If oral, it shall be followed
within five (5} days by written emergency permit;

4.14.b. Shall not exceed ninety {(90) days in duration;

4.14.c. Shall clearly specify the hazardous wastes to be

received, and the manner and loccaticn of the treatment, storage, or
disposal;

4.14.d. May be terminated by the Director at any time without
prior notice if it is determined that termination is appropriate to
protect human health or the environment; and

4.14.e. Shall be accompanied by public notice as described .
under Section 7 of this rule and shall include the following:

e.l1. A~ Name and address of the office granting the
emergency authorization,

e.2.B~ Name and location of the permitted hazardous waste
management facility,

e.3.6+ A brief description of the wastes involved,

e. 4.5~ A brief description of the action authorized and
reasons for authorizing it,

e.5.8- Duration of the emergency permit; and

4.14.f. Shall incorporate, to the extent possible aqd not
inconsistent with the emergency situation,: all applicable
requirements of this rule.

4.15. Pathological Waste Incinerators. The owner and operator
of a pathological waste incinerator is not subject to the
requirements of this regulation. However, mixtures of infectious
medical waste and hazardous waste listed in 40 CFR 261 Subpart D
are subject to the requirements c¢f this rule and the owner and
operator of such a facility shall design, construct and operate the .
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facility in accordance with all other applicable regulations

promulgated by the Director, including, but not limited to, 45 CSR
. 6 and 45 CSR 13.

§45-25-5. Exclusion and Exemptions.

5.1. Wastes and/or materials excluded in 47 CSR 35, are also
excluded from the requlrements ef thlS ru1e——exeept—%ha%—m&x%&fee

5.2. Except for recyclable materials exempt pursuant to Section
3 cf 47 CSR 35, hazardous wastes that are stored prior to recycling
are subject to all applicable provisions of Section 4 of this rule.

§45-25-6. Confidential Information.

6.1. Any records, reports, or information and any permit,
permit applications, and related documents within the Director's
possession shall be available to the public for inspection and
copying: provided, however, that upon satisfactory showing to the
Director that such records, reports, permit dJdocumentation, or
information, or any part thereof would, if made public, divulge
methods or processes, or activities, entitled to protection as
trade secrets, the Director shall consider, treat, and protect such
records as confidential pursuant to W. Va. Ccde §22-18-1 et seq.,

. and §22-~5-1 et seq.

§45-25-7. Public NetieeParticipation.

Public notice of the preparatlon of a draft permit shall be given
by the methods contalned in 47 CSR 35 SeeEeee~%%———§n—aéét%&eﬁ——%he

pfevte&eﬂs—e%—WV—eSR—§§45-%8—6%&———6—%———aﬁé—6—%— §§g§;gg_l;¢___§
40 CFR 270.2, 270.14, 270.30, 270.62, and 270.66.

§45-25-8. Application Fees.

8.1. Any person who applies for a permit for the construction
and/or cperation of ean _air emitting hazardous waste treatment,
storage, or disposal facility shall submit as part of said
application a money order or cashier's check payable to the
*Hazardeuns—Waste-Management—Fund®"Air Pollution Control Fund" of
the State Treasury. Such fee shall be determined by the schedule

set forth below:
ACTIVITY FEES

a. Hazardous Waste Management Facilities

Treatment design capacliy more :
. than 1,000 ton/yr $§5, 000



Treatment design capacity less

than 1,000 ton/yr $5,000
b. Maijor Modificaticns or Renewals of
Permits for Hazardous Waste
Management Facilities $1,000

All fees required under this section shall be in addition to fees

required under any other rule of the West Virginia Division of
Environmental Protection.

§45-25-9. Inconsistency Between Rules.

In the event of any inconsistency between this rule and any other
rule of the West Virginia Division of Environmental Protectioen,
such inconsistency shall be resolved by the determination of the
Director and such determination shall be based upon the application
of the more stringent provision, term, condition, method and rule.

®
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11,

12.

CFR No.

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

45CSR25
TABLE 25-A

Part No.
264, 265 - O
270.19 - B
270.62 - F
264 - X
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270.24 - B
264, 265 - BB

270.25 - B
264,265,270 - CC
265 - P
266 - H

Subpart No.

Title
Incinerator

Specific Requirements
for Incinerators

Hazardous Waste
Incinerator Permits

Miscellaneous Units

Specific Requirements
for Miscellaneous Units

Air Emission Standards
for Process Vents

Specific Requirements
for Process Vents

Air Emission Standards
for Equipment Leaks

Specific Requirements
for Equipments Leaks

Organic Air Emission
Standards for Tanks,
Surface Impoundments,
and Containers

Thermal Treatment
Hazardous Waste

Burned in Botlers and
Industrial Furnaces
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13.

14,

15.

16.

CFR No.

40 CFR

Part No.,

t

270.22

270.66 -

27923 -

279.60 -
279.61
279.62
279.63

270.14(b)}(22) -

270.30(m) -

Subpart No.

B

Title

Specific Requirements
for Boilers and Indust-
rial FurnacesBurning
Hazardous Wastes

Permits for Boiler and
Industrial Furnaces
Burning Hazardous
Waste

On-site Burning In
Space Heater

Standards for Used Oil
Burners Who Burn Off-
Specification Used Qil
for Energy Recovery

Part B application
General Requirements

Information reposito .
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Subpart AA, BB and CC
Summary of changes
from November 25, 1996
Federal Register revision

General - Clarifled the applicability of Subparts AA,BB, and CC.

A

B.

Less than 90 units for large quantity generators are applicable.
Subpart CC not applicable to recycling units, however, AA, and BB are.

Subpart AA - Reduced and clarified monitoring requirements.

Subpart BB

A

Exclude equipment that contains of contacts affected hazardous waste for less than 300
hrsfyr form requirements.
Reduced record keeping and monitoring requirements.

Subpart CC - Organic Air Emission Standards for Tanks, Surface Impoundments, and
Containers.

A.

Postponed effective date to December 6, 1996 (retained final effective date of December 8,
1997)

Interim Status TSDF 1. All TSDF is subject to the rules on December 6, 1996
2, Medify Part B applications submitted before effective date,
3. [nstall and operate control equipment by December 8, 1897,
Permitied TSDF 1. Permit issued before Dec. 6, 1996 are not shisld from
: Subpart AA, BB, and CC
2. Facilities are subject to interim staus rules under Part 265
on effective date.
3. Standards appplied and added when permit reissued,

medified, or reviewed.
Clarified applicability to eliminate overlap of requlations.
New definitions added to clarify rute.

(General Standards

1. The average Volatile Organic Concentration (VOC)} level for hazardous waste
required to be managed in the units using air emission control changed from 100
ppmw to 500 ppmw (as determined at the point of waste origination).

2. Treatment level changed to reflect change in action level from 50 ppmw to 100 ppmw
VOC, '
3. Added another treatment option

Incorporated additional waste determination testing methods..

Tank Standards

1. Divided methods of compliance into 2 levels

2, Reduced monitoring and clarified times when clostire devices can be apened.
3. Added another control option to Level 2 tank standards.

Surface Impoundments Standards
1. Added more design and installation information.



2. Clarified times when surface impoundment covers can be removed or opened.

3. Reduced monitoring requirements.
H. Containers Standards
1. Divided the requirements into three levels.
2. Under waste loading requirements, Level 2 must use good engineering and safety
considerations.
3. Inspection, Monitoring Record keeping and Reporting. Under level 1 & 2, no periodic

Method 21 leak monitoring. Inspect initially and annually. No reporting requirements
but records is required 1o be maintained.

L Closed Vent Systems & Control Devices.

1. Allowing 240 hrsiyear for period of planned routine maintenance of the control
devices.

2, Record keeping requirements,
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PROPOSED - TITLE 64
WEST VIRGINIA LEGISLATIVE RULE
DIVISION OF HEALTH
SERIES 21
CHILD CARE CENTERS

Ed. Note: This Emergency rule has been renumbered and reformatted according to the revised rules of the Secretary of
State, Standard Size and Format for Rules and Procedures for Publication of the State Register or Parts of the State
Register, Title 153, Series 6, effective June 7, 1996. The differences between the Emergency rule and the Agency-
Approved rule filed with the Legislative Rule-Making Review Committee on August 30, 1996 are described in the endnote
at the end of this rule.

§64-21-1. General.

1.I.  Scope. -- These—tegistative—rutes—establish This legislative rule establishes the

environmental health requirements for the construction and operation of child care centers.
1.2. Authority. - W, Va. Code § 16-1-7.
1.3. Filing Date. -~
1.4. Effective Date. --

1.5. Supersession of Former Rule. -- This rule amends and replaces W. Va. Legislative Rule,
Child Care Centers, 64 CSR 21, effective March 15, 1974,

1.6. Applicability -- This rule lies to the owners and operators of child care center

1.7. Enforcement. -- This rule is enforced by the director of the division of health ’

§64-21-2. Definitions.

2.1. Approved. — A procedure of operation, installation or construction which is in accordance

thro i ommissioner carries out the public health fugtion of fe Division of Heslth
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with the standards, specifications, and instructions established by the state-department division of
health.

hild Care Center. -- Anv chil ¢ facili oviding nonresidential child care for seven
7} or mo ildren for all or of a dav. The term ““child care center” incldes: care center,

family day care facilities, nursery schools. and preschools. “Child care center” does not include:

2.2.a A kindergarten, preschool or §g' hool education program operated by a public school,
accredited by the state department of education:;

2.2.b. An individual or facility which s occasional t'm 1a re of children for

brief periods while parents are shopping, engaging in recreational activities, attending religious

services or engaging in other busingss or personal affairs:

2.2.c. Summer recreation camps operated for children attending sessions for periods not
S

exceeding thi 30

2.2.d. Hospitals or other medical facilities which rimarily _used for tempor.
residential car children for treatmen valescence or testing: or

2.2.e. Persons providing family day care solely for children related to them. including
grandparents, aunts and uncles.

2.3, struct. -- Construct, extend. alter. or modi

2.4, Day Care Center. -- A child care center which provides nonresidential child care for
thirteen (13} or more children on a nonresidential basis

2.5, Director, -- Director of the division of health or his or her lawful designee.
2.6, Disinfect. -- To eliminate virtually all germs from inanimate surfaces through the pse of

emicals (e.g  products registered with 11.S. Environmental Protection Agenc
“disinfectants™) or heat. In the child care environment, a solution of one fourth (%) ¢ cup household
liquid chlorine bieach added to one (1) ggllon of tap water and prepared fres daily is an effective

isinfectan: f r environmental surf; ther inanimate obi if the surfaces
ave been cl

2.7, Family Day Care Facility. -- A child care center which is used to provide nonresidential

child care for seven (7) to twelve (12) children, including children who are living in the household
who are less than six (6) years of age. No more than four (4) of the total number of children may
be Iess than twenty-four (24) months of age.

2.8. Health Officer. — The state director of the division of health or the executive officer of the
local board of health or his duty-authorized- or her lawful representative.

2.9. Permit. -- A written document, issued by the department division of health giving a
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designated person permission to operate, construct, extend, alter or modify a building or structure
to be used, or being used, as a child care center.

2.10. Person. -- Individual, partnership, association, syndicate, company, firm, trust,
corporation, government corporation, institution, department, division, bureau, agency or any entity
recognized by law.

§64-21-3. Permits, Hearings, Notices, Orders.
3.1. Construction and Modification.

minor repalrs 10 person shal] construct a bmldmg or st:mcture to be used as a child care center, or
extend, alter or modify any structure used as a child care center without first making written
application to the state-departnrent division of health and havingrecetved receiving a permit for
same the child care center. Construction, extension, alteration, or modifications shall not
commrenee begin until the division has issued a permit for the construction a—permit-hasbeen
obtatned-for-suchpurpose-fronrthe-state-department-of health

3.1.b. The division shall not issue a permit for the construction of a child care center shatinot
be—tssued until receiving an application for a construction permit and detailed plans and

specifications of the child care center -have-beensubmitted-to-the-state-department-of-heatth for

review and approval.

ofﬂ'rcsc-fegu&aﬁm The applicant shall submit 2 written permit application on g form p'regcribggi
by the division. The form shall be signed by the applicant or his or her authorized agent and shall

contain _all information reggeg;gg by the division to gngbie It to_determine if the child care

nstruction is or will be in compli with the applicabl i f this rul

3.1.d. When upon review of the plans, specifications, and application for a permit, the state
department division of health is satisfied that the proposed construction of the child care center is

9%}
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satisfactory, if shall issue a permit. shalt-be—tsswed: If the construction activities have not
commeneed begun within six (6) months from the date of issuance of a permit, said the permit shatt
automatically expire expires.

3.1.e. The application, plans, and specifications shall include, but not be limited to: z plot
layout, floor plans, building or specifications, type of material used, a list of food service equipment,
the type of potable and waste water treatment systems and the type of heating and ventilation
systems,

3.1.1. Applications for plan approval and permit shall be made at least forty-five (45) days prior
to the date that construction is to begin.

3.1.g. The state-department division of health shall deny permission to construct, extend, alter,
or modify the building or structure, if the information on the application, plans, specifications or
supporting information documentation is incomplete, inaccurate, false or misleading, or indicates
that the applicable provisions of this regutation rule cannot be met.

3.1.h. The child care center shall only be constructed, extended, altered or modified in
accordance w1th the plans and spemﬁcatlcns as approved by the stafc—&cpmm y,xglgn of health

madc— The applicant shall submit a mtten description of any deviation from the approved plans
or specifications. Implementation of the deviation shall not begin without the written approval of
the divisjon.

3.2. Permit to Operate.

No person

d1rect§y or mdlrectly shail in any manner conduct, control, manage maintain, or operate a child care
center unless sard the person has in hlS or her possession a valid permit by the health officer to

operate such a spemﬁc chlld care center :Phtfcanred-pcmtt-to-opcratc-shaﬂ-nmo-wayeaﬁcci—or

provisions-of theseregutations: The applicant shall submit a written i lication to the hegalth
officer on a form prescribed by the division. The form shall be signed by the applicant or his or her

2
The pe 1ECL 1] ! e C iy ; - fLE
a day care center if e facilitv. or other type f hﬂd care center) to obtain a license or

certification to operate issued by the division of human services,
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authorized agent and shall contain all information requested by the division to enabie it to determine
if the child care center and its operation are in compliance with the applicable provisions of this

rule.

3.2.c. The application for a permit shall be made at least fifteen (15) days before the actual or
proposed operation of said the child care center is to be effected.

3.2.d. The health officer shall deny a permit if the information on the application form is
incomplete, inaccurate, false or misieading or indicates that the applicable provisions of these

regutattons this rule cannot be met.

3.2.e. Only persons who comply with the applicable provisions of thesereguiations shatt-be
this rule are entitled to retain a permit.

3.2.f. Child care centers in operation at the time theseregulations-beeame this rule becomes

effective, amd-meeting which meet all applicable prior regulations rules, shall be deenredto-be
eligible for a permit to operate. Providedthat Any construction, extension, modification or

alteration taking place after the effective date of theseregutations this rule in child care centers
permitted under this subsection shall be-treompliance comply with all applicable provisions of
treseregutations this rule.

3.2.g. Child care centers put into operation after the effective date of these-regutations this rule
shall comply in full with ali applicable provisions of theseregutations this rule.

3.2.h. Permits shatt are not be transferable or assignable and shat automatically become
invalid upon a change of ownership or upon suspension or revocation.

3.2.1. A permit to operate shatexpire expires at midnight on the 3ist day of December
following the date of issuance.

3.2]. Inthe event of an intended change or actual change in ownership of a child care center,
an application for a permit to operate shall be made at least fifieen (15) days prior to the date the
proposed or actual change is effected,

3.2k, A permit may be suspended or revoked by the health officer, if it is found that the child
care center is being maintained or operated in violation of these—reguiations this rule or any
applicable law, rule or ordinance applicable thereto.

3.2.1. A permit to operate shall not be reinstated until an inspection by the health officer
determines that the child care center is in compliance with all applicable provisions of these

regutatrons this rule and any orders, rules or instructions issued by the health officer.

3.2.m. Operational permits shall be posted in a conspicuous place within the child care center,
and satd the permit shall be readily available to the health officer.

3.3. Hearings, Notices and Orders.

Lh
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3.3.a. Any person whose application for the construction, extension, alteration, or modification
of a child care center has been denied may petition and shall be granted a hearing on the matter
within ten (10) days after the state-directorof health officer has received a written petition requesting
a hearing.

3.3.b. Any person whose application for a permit to operate a child care center has been denied,
or whose permit has been suspended or revoked may petition and shall be granted a hearin g on the
matter within ten (10) days after the health officer has received written petition for such the hearing,

3.3.c. Notwithstanding the other provisions of these-regutations this rule, whenever the health
officer finds at a child care center insanitary or other conditions that may constitute an immediate
or substantial hazard to public health, he or she may, without warning notice or hearing, issue a
written order to the operator, citing such the conditions, specifying the corrective action to be taken
and the time period in which such the action shail be completed. When deemed necessary, such the
order shall state that the permit to operate is immediately suspended.

§64-21-4. Inspections.

4.1. Each child care center shall be inspected at least once each six (6) months. The health
officer shall also make such additional inspections as-he—deemsnecessary needed to determine
satisfactory compliance with the provisions of these-regutations this rule and any orders, notices,
instructions, or specifications issued pursuant therets to this rule.

4.2. Any consecutive violation of the same item or items of theseregutattons this rule, may be
considered as just cause for the immediate suspension of a permit to operate.

4.3. A copy of the inspection report shall be posted within the child care center.

4.4. The owner, operator or person in charge of a child care center, shall provide the health
officer with free access to the entire premises for the purpose of inspection, and shall furnish all
requested information to make the inspection complete.

§64-21-5. General Building Requirements.

5.1. Location; Structure; Size.

5.1a. Child care centers shall be located in a relatively noise and pollution free
environment, '

5.1.b. Child care center buildings or structures shall be of sound structure and maintained
in good repair.

S.1.c. All painted surfaces shall be free of lead pigment or and other toxic materials.
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5.1.4. t t Useable floor space of thirty-

elnlﬂmr&ccm&houmng—s{mﬂ-nmm&dm-thm
five (35) square feet per child shall be provided and available for children’s activities, exclusive of
halls, bathrooms, kitchen_office space, or storage areas.

5.2, Floors; Walls: Ceilings.

5.2.a. Floors, walls and ceilings shall be of easily cleanable construction.

5.2.b. Toilet rooms and areas housing food service facilities shall have moisture-resistant,
nonabsorbent floors.

3.2.c. Toilet rooms and areas housing food service facilities shall have water-resistant
walls 10 a minimum level of four (4) feet above floor fevel.

5.2.d. Toilet rooms and areas housing food service facilities shall provide a coved juncture
between the floor and wall.

3.2.¢.Carpets shall he securely attached or of a non-skid nature.

5.2.f. Carpeting shall not be used in toilet rooms or areas housing food service facilities.

52f1 In

if it is easily cleanable and kept clean and in good repair,
5.3. Heating: Ventilation.

5.3.a. All rooms shall have approved ventilation either by natural or mechanical means.
Faps shall have shields with openings less than ong-half inch or be out of the reach of hildren

5.3.b. Child care centers shall be equipped with approved heating units sufficient to
provide and-maintain a temperature of at least sixty-eight degrees Fahrenheit (68°F) at floor level

in all applicable rooms.
3.3.c. Unguarded open-face heaters are prohibited.
5.3.d. Oil and gas fired heating devices shall be properly vented to the outside air.

5.3.e. Shielding or other effective means shall be used to protect the children from direct
contact with radiators, registers, hot water pipes and similar hazards.

5.3.f Thermemetershatt-be-provided-in All rooms used by children and-shattbe shall have

a_thermometer which shall be located approximately thirty (30) inches above floor level,
Thermostats are not acceptable in lieu of thermometers.
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5.4, Insect and Rodent Control.
5.4.a. All buildings or structures shall be of rat-proof construction.

5.4b. All doors opening to the outside shall be close-fitting. Screen doors or doors used
in lieu thereof shall be self-closing.

5.4.c. All openings to the outer air shall be effectively protected aganst the entrance of
insects. 5.23

5.4.d. The child care center shall be kept free of insects and rodents at all times.

5.4.¢. Only those insecticides and rodenticides approved by the state-department-offrealth

U. S. Environmental Protection Agency shall be used in child care centers.
5.5. Lighting,
5.5.a. Play and activity surfaces shall have a minimum of fifty (50) foot candles of

illumination at floor level. All other areas shall have at least thirty (30) foot candles of illumination
at floor level.

5.5.b. Lighting may be by either natural or artificial means or both.
3.3.c. Alllight bulbs and fluorescent tubes must shall be protected by effective shields.

5.6. Plumbing.

5.6.a. All plumbing shall meet the requirements of local plumbing codes or ordinances,

ot in the absence thereof, the nattonatplumbing state building code.

5.6.b. Cross-connections and potential back siphonage possibilities are prohibited.

5.7, Toilet. Lavatory, and Bathing Facilities.

3.7.a. Toilet rooms shall be provided and shall be easily accessible to children.

5.7.b. In € centers d private toilet facilitie It be provided for male

and females who are six (6) years of age or older,

5.7.c.  One (1) flush toilet and one (1) lavatory shall be provided for each fifteen (15)
children or fraction thereof, excluding children in diapers who are n eceiving toilet traini

acleancoverpriertocachuse- In day care centers, a hand washing sink shall be located in the
v da e facilit T .

nd washing sink shall be readi
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3.7e. Toilet fixtures shall be sized so that they may be used by children without assistance,

ot Provided: step stools and/or modified toilet seats
cleanabiitty which are safel ted and clean ily may be used in lieu of proper

specially sized toilet fixtures.

5.7.f. Lavatories shall be provided in or immediately adjacent to all toilet rooms. Each
lavatory shall have mixing faucets, or be provided with tempered water. All lavatories shall be
provided with soap and single service sanitary towels.

5.7.g. Waste receptacles shall be provided for used paper towels adjacent to lavatories.

3.7.h. Adult-employee If provided, separate adult employee restrooms shall have a

minimum of one (1) flush toilet. At ieast one (1) lavatory shall be located within or immediately
adjacent to the toilet room. orimmediately-adfacentthereto-

5.71. Adult employee restrooms shall meet the requirements of Sections SHAS-through-5-44
5.7.fand 5.7.¢ of this rule.

5.7. All restrooms shall have a covered waste container.

5.7k If night-time care is provided, a bathtub or shower shall be provided as well as age-

ropriate hathi ilities for children of r age or r

5.7k 1. Nopchil I age six (6 be [ ervised while bathin

5.7k2

hild.

§64-21-6. Activity Areas and Equipment.

6.1. All activity equipment shall be free of safety hazards, shall be of smooth construction and,
where applicable, easily cleanable. Activity equipment shall include, but not be limited to: toys,
furnishings, tables, chairs, cots and similar equipment,

by afenceorother-suitable-barrier- Usable la of seventy-five {75 feet per

child shall rovided on the premise within walking di the facili lay times ma
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be staggered. and space may be based on the number of children using the area at one (1) time
6.2.a. Outdoor play spaces shall be wel I-drained and free of litter, solid waste and refuse,

itches. a on jances, animal feces, toxic plants. or other conditions presentin

a hazard.
6.2.b. oor pl aces provided c enters s e fen T have natural
arriers such as hedees or stati lis at | hree (3) feet high.

ning pools, hig ge boosters, propane gas tanks, streets. roads, drivewavs. railroad track

or parking lgts, shgll be iecgd off o haye ! barriers at gg,s; Qg ee (3) gg higggg Qrg :e;

chiidren.

6.2.d. Supports-for- Qutdoor equipment used for climbing and similar play activities shal
be installed to prevent tipping or collapse securelyfastened-to-theground.  Swings, slides, and
glimbing equipment shall not be placed over or immediately adjacent to concrete, asphalt, brick. or

similar hard surfaces.

6.3. dboxes shall vered when not |

6.4. Wading pools are prohibited unless they are an integral part of a swimming pool
apps 24 51 OO s St t g DO0Tr AT A t F=pac -WhiCthQEthQ
division of health’s rule, Swimming Pool and Bathing Beach. 64 CSR 16.
§64-21-7. Animals,

7.1. ¥ithrthe-foltowing fimitattons; Animals may-be are permitted on child care premises.

7.2. Animals and their quarters shall be kept in a clean condition at all times.

7.3. Wild, dangerous, aggressive or obviously ill animals are prohibited.

7.4. Aquariums-shatt-be-permitted: Provided: Aquariums are shall be under the supervision
of the child care staff, are located in the activity areas and are kept out of reach of children.

a. Theretsonty-one-dogoronecatperchitdcarecenter

16
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7.5.

are Dogs ang cgts shgll be currently vaccmated agamst rables dlstemper hepantls and
leptospirosis.

7.6. In day care centers, the outdoor quartering areas of thedogoreatts dogs and cats shall be
compteteand completely separate from children's outdoor activity areas.

1.7. Indoor animal quarters gnd litter boxes may shall not be located in food preparation,
storage, or serving areas.

7.8. Live animals, including birds and turtles, shall be excluded from food preparation, storage,

servin and in-pse dining are This exclusion does not apply to edible fish. crustacea
Hfish, or to fish in aquarium

§64-21-8. Bedding and Sleeping Area.

8.1._Each child who naps shall be provided with an individual bed, sturdy cot. crib, couch,
baby bed, plavpen_or mat. In famil C ciliti iblines m re double be

8.2. For infants who are not vet ablg to climb, separate cribs shall be prgvidgg, Cribs shall be

space inimum of en T m hes a nall ldes Bars sh Il be no farther

QI'S!BI;E accxden;s,

8.3 Indivi h dc hali b vided for each chil 1l be la T least
weekly or whenever soil Tor to use b her child.

8.4 Mattresses, mats, cots, and other sleeping surfaces shall be water-proof or shall have 2
water-proof cover shattbevsed.

1
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8.3 C crl e prohibited. The upper levels of double-deck beds shall not be used
hildren r mne {9) vears of

§64-21-9. Diaper Changing and Toilet Training.
9.1.

appicable —shati-be-dememranares ved-hamd-washing
ﬁmhfres—arc—readr}y-acccssrb{-c— Children lapered or oed nde hanged in an

established diaper changing area. The changing area shall not be located in food preparation areas.

9.2. Diaper changing shall be done on a clean, safe, impervious, nonabsorbent surface which

is used for no other purpose.

mmmermeptabic—to—theheahh-oﬁ-}ccr— 1are hllb

leaned with sable wi
9.4._After removing a soiled digper and before putting a fresh diaper on a child, staff members
1 wi eir own hands with e-moisten wel 0 1 towel
95 the hi d’ n th ember’ 1 be thor washed after each di
9.6._Changing tables and surfaces shall be cl isinfected after each use by cleanin
to remove visible soil, followed by wiping with an apm'_g ved dist nfggzant sglgtmn, whgihgr Qr no
disposable. nonabsorbent paper i If disposab ed, : 3

with the g hild at the end of thg day  If Qjmgs are Igmdegd bx a g gmg;gg I diaper §§m ice, thg

service must shall be accredited by the Diaper Service Accreditation Council, Feges from sgiled

cloth T training pants shall be di o ing i ilet.

clean and free of buildup of soil and odor.

9.9. Toilet training chairs;where-appheable; if used, shall be of easily cleanable construction
and gﬁer ggch use shaII be mptlgg mt_Q a toﬂg_t, g d thoroughly cleaned and drsmfcctccl s__ngg

12
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10 washing si 11 not be used for rinsing soiled diapers or ¢lothing or for cleaning
toilet training equipment.

§64-21-10. Employee Health.

10.1. All staff members shall wear clean outer garments, maintain a high degree of personal
cleanliness, and conform to good hygienic practices while on duty.

16.2. Staff members shall not use tobacco in any form while engaged in any food service
activities, er-whtte feeding children or administering to thetr the children's needs.

10.3. Smoking is prohibited in children’s Hvingandactivity areas.

10.4. No staff member while affected with any disease in a communicable form, or while a
carrier of such a disease, or while affected with boils, infected wounds, sores, or a respiratory
infection shall work in any capacity in which there is likelihood of such the persons staff member
transmitting disease to other persons; and no person known or suspected of being affected with any
such dlsease or condxtlon shall be employed in any such area or capacny In famil care

inj r ti ischar .. .. 1] be lean d up imm d.{t
105a $ 501l ills of vomit_yrine. and f hall be cleaned
and disinfected:

10.5.b, Surfaces soiled by spills of blood or blood-containing body fluids and injury and

tissue |1 be clean: isinfec

S€C

§64-21-11. Food Service.

11,1, Feod-serviec-factities Child care centers shall comply w1th the sta-te—board he division

of health s rule, Food Service Sanitation Rules, 64 CSR 17, ex 12 of
this rule.

13
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g;glremgnzs

11.2.2. All food pre i ervice and storage areas_and all equipment and ytensils shall
kept ¢l nd in good

11.2.b. Food contact surfaces of equipment and utensils shall be non-toxic, easily
cleanable, and cleaned and sanitized after each use:

11.2.¢c. Dish washing facilities shall be provided and methods utilized to effectively
remove food sojl iti ishes, utensils and ipment. Except for fixed equipment an
utensils too large to be cleaned in sink compartments, dishes, utensils and equipment shall be
washed in a mechanical dishwasher capable of sanitizing, or washed in a hot detergent solution,
rinsed free of detergent and abrasives, and sanitized by one (1) of the following methods:

11.2.c.1. Immersion for at least thirty (30) seconds in water at a temperature of one
bundred seventy es Fahrenheit (170°F):

sanitizing agent:

11.2.d. Dishes, utensils and equipment shall ir dri

1.2 F 11 be in ition, free from spoil ¢ it ud I in‘a'
‘eI ie _‘“ rves. 1 b _ ho . Fl dm11 n milk products Ii -
a ck ing roved mitk processing plant;

11.2.f Ad refr1 i ipment shall be provided or perishable food:

and shall be capable of maintaining food temperatures at forty-one degrees Fahrenheit (41°F) or
below:;

11.2. g Fogd shall be prgpg g_d g ga gg gx_m agg prozegted at all times from
; in¢l 0 _unneg ] :
v rhe i cle uipmen: i :
11.2.h. Potentially hazardous foods, such as beef, poultry, and eggs, shall be thoroughly
cooked;
11.2.i, Pr foods shall rved immediat refrigerated. or hel

fe e Fahrenheit (140°F) or above:

14
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1121 F rvice workers shall thor wash their hands and the exposed portions

of their arms with soap and warm water before starting to work, during work as often as is necessary
to keep them clean. and after smoking, eating, drinking, or using the toilet; and

11,2 k. Food service workers shall employ good hvgienic practices, shall wear clean

lothing and hair restraints. an 1 not use tobacco products in the food preparation rvi
areas,

11.3. When require the applicable local health department, all persons engaged in food
service activities shall have valid food handler service workers’ permits.

§64-21-12. Garbage and Refuse Disposal.

12.1.  All garbage and refuse shall be stored in approved watertight and vermin-proof
containers,

12.2. When not in constant use, attsuch garbage and refuse containers shall be covered with
tight-fitting lids.

12.3. Garbage and refuse shall be removed from the premises weekly, or more often, if
necessary,

12.4. Except for family day care facilities, a concrete platform or 2 metal rack shatt-be is
required for outside storage of garbage and refuse containers.

12.5. Garbage and refuse containers shall be cleaned after each emptying.

12.6. If garbage can cleaning operations are conducted outside, then a frost-proof hose bibb
shall be provided.

§64-21-13. Hand Washing,

13.1. Staff members shall wash their hands thoroughly in an approved lavatory before starting
work, after diaper changing activity, and otherwise as often as maybe necessary to remove soil and
prevent contamination. No staff member shall resume work after visiting the toilet room without
first washing tivetr his or her hands.

13.2. Children’s hands shall be washed before and after eating meals and snacks, after handiing

' pets or other animgls, after visiting the toilet room. and before anv food service activity, including
setting the table,

§64-21-14. Housekeeping and Sanitation.

15
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14.1. All areas and equipment of the child care center shall be kept clean and in good repair
and in a neat and orderly coudltlon at all times. Indoor envxr nmental i

least once weeki}: h
14 2. _Tovs that are plgged in ghlldrgn s mgg;hs or gre other\vlse contammated by body

ild. M hme- a I I to _. ) be pse an h ]1 ¢ machine-wash whn ontaminated.

14.3. All frequently touched tovs in rooms in whigh i toddlers are cared for shall
| d disinfecte: ily._Tovs in rooms in which older, non-diapered children are cared for
shall be cleaned weekly and when soiled. The use of soft, non-washable toys for infants and
toddlers shall imited e 1 use articl re not shared between chil
flush toil ilet training equipment, and fixtures shall be cleaned and
nitized at le i when gbviously soiled.

14.5. Rooms shall not be routinely cleaned while occupied by children.

§64-21-15. Laundry.

15.1. In day care centers, laundry;1f done on the premises sha-l-l—bc—&onc-m—a—se-parafc-mom
desrgned-for-that-particutarpurpose— not be done in chil tivity areas or in food
preparation, servige or storage areas.

15.2. Soiled laundry shall be stored in nonabsorbent easily cleanable covered containers,

15.3. Soiled and clean laundry shall not be stored or placed in the same container or on a
common table or shelf.

15.4. Clean laundry shall be stored in such a manner so-as-not-to-become to protect it from
being soiled or contaminated prior to use.

§64-21-16. Safety.

16.1. All necessary precautions shall be taken to insure an accident-free environment for the

children. Such-precautions-shattinetude; but-not-be-imited-to-the-foowing:

16
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16.2. Children shall be etosety supervised at all times, indoors and out, in accordance with the

division of human resources staffichild ratios for Family Day Care Facilities, 78 CSR 18, and Day
Care Centers. 78 CSR 1.

16.3. Statrways, walks, corridors and all other areas of the child care center shall be free of ice,
snow, physical obstrucnons or any other item which may be a safety hazard Pgrghgs, bglcomes,

gates at the top and boitom whenever infants, toddlers or preschool children are in care.

16.4. A first aid kit shall be provided on the premises and shall be readily available at all times.
Mlmmum contents shall mclude but not be lxmlted 10, mrapprovcd-dtsmfcctam—stcnwcottmnd

e; ta SCISSOI’ tweezers:

hall be taken ff on all trips fr he facili

§64-21-17. Sewage System.

[7.1. Sewage and excreta disposal systems shall comply in full with the-stateboardof-heaith
applicable small sewage and excreta disposal systems reguiations rules.

17.2. Sewage and excreta disposal systems shall be kept in good repair and properly maintained
and operated.

§64-21-18. Storage.

18.1. Approved storage facilities shall be provided for, but not limited to the following items:
food stuffs, utensils, toys, work materials, cleaning supplies, clothing, linens, medicines, toxic
materials, and all items which may be hazardous to children.

18.2. Poisons and other poten‘aally hazardous items shall be MQLM_&E_MQ_Q
in_original con;amgrg ; -

3 L] 3

§64-21-19. Water Supply.

19.1. All water supply systems shall comply in full with the current standards and requirements
1ssued by the statedepartinent division of health.

19.2. Hot and cold running water, with 2 minimum pressure of fwenty pounds per square inch
(20 p.s.i.) shall be provided in all areas where food is prepared, at all hand washing facilities, and

all other applicable areas. Where the water will be in direct contact with children, the temperature
shall not exceed one hundred twenty degrees Fahrenheit (120°F).

17
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19.3. Drinking fountains, if provided, shall be of the angle-jet type with a non-oxidizing mouth
guard.

19.3.a. Drinking fountains shall be easily accessible to the children and the water pressure
at such the fountains shall be properly regulated.

19.3.b. Drinking fountains, if provided, shall be at the ratic of one (1) per each forty (40)
children or fraction thereof.

19.3.c. Drinking cups mrust shall be dispensed from an approved sanitary single service
dispenser. This does not preclude the use of properly washed and sanitized glasses.

§64-21-20. Penalty for Violating Provisions of Regulations.

20.1. Any person who violates any provision of theseregutattons this rule shattbe is guilty of
a misdemeanor and shall upon conviction be punished by a fine of not more than two hundred
dollars ($200) or by imprisonment for not more than thirty {30) days or both fine and imprisonment.

20.2. Each day's failure to comply with any applicable provision of these-reguiations this rule
constitutes a separate offense.

§64-21-21. Administrative Due Process. -- Those persons adversely affecte the enforcemen
of this rule desiring a contested case hearing to determine any rights, duties, interests or privileges
shall do so as prescribed in the division of health’s administrative rule, Rules of Procedure for

ontested C ri clar ings, 64CSR 1
§64-64-22. Severabhility. — The provisions of this rule are severable. If anv provision of this rule

is held invali € remaining provisions remain in effect.,

End Note

This Emergency rule has been renumbered and reformatted according to the revised rules of

18
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the Secretary of State, Standard Size and Format for Rules and Procedures for Publication of the
State Register or Parts of the State Register, Title 153, Series 6, effective June 7, 1996. The
Agency-Approved rule was filed with the Legislative Rule-Making Review Committee August 30,
1996. This Emergency rule differs from the Agency-Approved rule as follows: 1) It has been
reorganized and accordingly renumbered; 2) A section on universal precautions, originally included
in the Division of Human Service’s proposed new rule, Family Day Care Certification
Requirements, 78 CSR 18, has been moved from that rule to this rule. The Divisions of Health
(Bureau for Public Health) and Human Services (Bureau for Children and Families) agree that these
standards are more appropriate for the Child Care Centers Rule; 3) It has received additional non-
substantive editing for format and style; and, 4) Cross-references have been changed to correspond
with the new numbers. These changes are proposed to the Legislative Rule-Making Review
Committee for approval as modifications to the agency-approved rule to be incorporated into the
rule submitted to the full Legislature.

The Emergency rule was filed as a “clean” rewritten rule without strike-through and
underlining, This annotated copy uses the strike-through and underline notation to distinguish all
proposed revisions to the current rule. A table showing the equivalent item numbers for the rule
currently in effect, the agency-approved rule, and the reorganized emergency rule is available from
the Office of Regulatory Development of the Department of Health and Human Resources.
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