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Monday, January 12, 1998

6:00 p.m. to 8:00 P.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley (Absent)
Bowman
Buckalew
Manaughtan

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Faircloth
Jenkins (Absent)
Riggs

The meeting was called to order by Mr. Hunt, co-chairman.

The minutes of the December 14 and December 16, 1997, meetings were

approved.

The Chairman informed the Committee that the rules proposed by the West

Virginia State Police - Career Progression System (81CSR3), and.Professional

Standards lnvestment, Employee Rights, Earty tdentification Sysfem'

Psychotogical Assessm ent, and- Progressive Discipline (81C5R10), have been

withdrawnby the agency by a letter dated January 8, 1998'

Rita pauley, Associate Counsel, reviewed her abstract on the rule proposed by

the West Virginii State Polic e - Administrative Regulations (81CSR1), and stated

that the State police has agreed to technical modifications. George Manahan and First

Srgt. Stephen Cogar, ,"lr"r"nting the State Police, answered questions from the

Committee.

Mr. Buckalew moved that the proposed rule be approved as modified- The motion

was adopted.

Ms. pauley explained the proposed rule by the West Mrginia State Police - State

police Grievance procedure (B'lCSRg), and stated that the State Police has agreed to



tecfrnical modifications. She responded to questions and told members of the Committee

that \AN Code S 16-2€ needs to be amended to remove conflicting provisions with the

grievance procedure in the proposed rule.

Mr. Ross moved that staff be authorized to draft a bill to correct the statute.

The motion was adoPted.

Mr. Faircloth moved that the proposed rule be placed at the foot of the agenda.

The motion was adoPted.

Debra Graham, Committee Counsel, explained the rule proposed by the State

Fire Gommission - State Buitding Code (S7CSR4), and stated that the Commission

has agreed to technical modifications.

Mr. Ross moved that the proposed rule be approved as modified. The motion was

adopted.

Ms. Graham reviewed her abstract of the rule proposed by the Division of

Natuarat Resources- Falconry (5SCSR65), and stated that the agency has agreed to

technical modifications. She responded to questions from the Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was

adopted.

O The Committee retumed to the rule proposed by the West Virginia State Police -

Police G rtevance Proced u re (81 CSRB).

Mr. Buckalew moved that the proposed rule be approved as modified. The motion

was adopted.

Mr. Altizer explained the rule proposed by the Division of Health 'Clinical
I-abontory Txhnician and Txhnoto.gisfs Licensure and Certification (64C5R57)'

and stated that the Division has agreed to technical modifications.

Mr. Macnaughtan moved that the proposed rule be approved as modified' The

motion was adopted.

Mr. Ross requested that Ms. Graham read the letter to the Committee that is being

sent to Kay Howard, former Director of Regulatory Development, Division of Health,

congratulating her on her retirement from the Divisiion. Ms. Graham read the letter to the

Committee.

Mr. Altizer reviewed his abstract on the rule proposed by the Division of Health -

Drinking WaterTreatment Revolving Fund (64C5R49). Larry Arnold, Donald Kuntz

and Katy Mallory, representing the Division, responded to questions from the Committee.



Mr. Ross moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer explained the rule proposed by the Department of Environmental
protection - Office of Air Quality - To Prevent and Controt Particulate Air Pollution

From Manufacturing Proc""! Op"rations (45CSR7). Jim Elliott and Richard

Quaranta, representiig the Johns Manville Company in Wood County, responded to

questions from the Committee.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer explained the rule proposed by the AuditoCs ffice 'Tnnsaction Fee

and Rate structure (1SSCSR4). Paul Mollohan, Chief Clerk of the Auditor's Office,

responded to questions from the Committee-

Mr. Faircloth moved that the proposed rule lie over until the Committee's next

meeting, and that a letter be sent to the Finance Committees in both houses suggesting

legislat-|on be drafted eliminating the transaction fees. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Environmental

Quality Board - Requirements Governing Water Quatity Standards (46CSR1), and

stated that the Board has agreed to technical modifications. He responded to questions

from the Committee. Libby Chatfield, Technical Advisor to the Board, responded to

questions from the Committee.

Mr. Buckalew moved that the proposed rule be modified by deleting Subsection

8.5 and Appendix F. The motion was adopted.

Ms. Chat1eld stated that she could not accept the proposed modifications'

Mr. Buckalew moved that the proposed rule be amended by deleting Subsection

8.5 and Appendix F.

The motion was adopted. Ms. Compton and Mr. Macnaughthan voted "No".

Mr. Anderson moved that Section 6.2 of the proposed rule be modificed by striking

out the sentence: "This category includes streams on which the following are located:"

and inserting in lieu thereof ihe following: "This category consists of only those waters

less than five miles upstream of one of the following surface water intakes:"



The motion was adopted by roll call vote of 6 to 3 as follows:

YEAS: Hunt, Faircloth, Ross, Anderson, Bowman, Buckalew

NAYS: Linch, ComPton, Macnaughtan.

Ms. Chatfield stated that she could not agree to the proposed modifcations.

Mr. Anderson moved that the proposed rule Section6.2 be amended by striking

out the sentence: "This category includes streams on which the following are located:"

and inserting in lieu thereof the following: "This category consists of olly those waters

less than five miles upstream of one of the following surface water intakes:'

The motion was adopted by roll call vote of 6 to 3 as follows:

YEAS: Hunt, Faircloth, Ross, Anderson, Bowman, Buckalew

NAYS: Linch, ComPton, Macnaughtan.

Mr. Ross moved that Subdivision 7.2.b of the proposed rule be amended by

striking out the words "trout waters noi'.

Mr. Ross moved that the proposed rule be approved as modified and amended'

The motion was adopted.

Having voted on the prevailing side, Mr. Ross moved that the Committee

reconsider its action whereby ii taiO over until its next meeting the rule proposed by the

Auditor,s O,ffice - Transaction Fe and Rate Structure (155C5R4) and requested that

a letter be sent to the Finance Committees in both houses suggesting legislation be

drafted eliminating the transaction fees. The motion was adopted.

Mr. Ross moved that the Committee recommend that the AuditoCs Office

withdraw the proposed rule. The motion was adopted.

The meeting was adjourned.



TENTATME AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Monday, January 12, 1998

6:00 p.m. to 8:00 p.m.
Senate Finance Commiftee Room M451

Approval of Minutes from December 14 & 16, 1997 Meetings

Review of Legislative Rules:

Environmental Quality Board
Requirements Goveming Water Quality Standards (46CSR1)

Tax and Revenue Department
Valuation of Natural Resources Prcperty OtherThan Coal,
Oil, or Natural Gas for Ad Valorem Prcpefty Tax Purposes (110CSR1K)

Tax and Revenue Department
Valuation of Producing & Reserye Oil & Natural Gas for Ad Valorem
Prcpefty Tax Purposes (1 10CSR1J) .
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JAI\IUARY INTERIM SCMDULE
Legislative Interim Meetings
January ll, t2, and 13, 1998

Monday, January 12, 1998

6:@ - 8:fi) p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Ross, Chair
Anderson, Vice Chair
Bowman
Macnaughtan
Boley
Buckalew

Audrey

Legislative RuleMaking Review Committee
(Code Q29A-3-10)

Robert S. Kiss, ex
officio nonvot:ng member

House

Hunt, Chair /
Linch, Vice Chair '/
Compton
Jenkins

L.

Faircloth
Riggs

I certi$,that the attendance as noted above



ROLL CAIJIJ I.,EGTSIIATT\rE RT'LE-![AKTNG RBYTEII COUIiIITEE

DATE:

TU.IE!

ltAIr[E

h:00 f. n.

gousE

Kiss, Robert, Speaker

Hunt, Mark, Co-Chair

Linch, Larry, Vice-Chair
Conpton, Mary pearl

Faircloth, Larry V.

Jenkins, Evan

Riggs, DaIe

SENATE

Tomblin, Earl Ray, president

Ross, Michael, Co-Chair

Anderson, Leonard, Vice_Chair
Boley, Donna

Bowman, Edwin

Buckalew, Jack

Macnaughtan, Don
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DATE 3

TI}TE:

NAI{E

ROLIr CALL' T,EGISI.AIIVE RI'IJE-ITAKING RETYIEN COUUIIITEE

/*l i-" ?a

Present Absent Yeas llavs

EOUSE

Kiss, Robert, Speaker

Hunt, Mark, Co-Chair

Lincfr, Larry, Vice-Chair

Compton, Mary Pearl

Faircloth, Larry V.

Jenkins, Evan

Riggs, DaIe

SENATE

Tonblin, EarI Ray, President

Ross, Michael, Co-Chair

Anderson, Leonard, Vice-Chair

Boley, Donna

Bowman, Edwin

Buckalew, Jack

Macnaughtan, Don
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Judy Cooper
Diretor, Administrative Law
Secretar5r of State's Office
1900 Kanawha Blvd., East, Suite 157K
Charleston, WV 25305-0070

RE: 8ICSR3 (Career Progression) and SlCSRlo @rofessional Standards, etc.)

DearMs. Cooper,

I am writing in order t9 fo_rmally withdrawproposed changes to the above styled rules
currently pending before_the Legislative RuleMakhg Review Committee. Those proposed
9-hances 

were originally filed with your office oo luie ze, rrz 1s"ti"r at; fi June 18, 1997(Series l0). The State Police desires thatthe rules stand as originally promulgated and effectiveprior to those dates. 
:

Throueh a copy of this correspondelce,I furtharequest that the Legislative RuIe MakingReview committee remove thesJ rules fromtheir agerib and that no further action be taken with
respect to the proposed changes.

@.ecilp- Snlcrtouob
0Eo6rrnsr

January8,1998

Rita Pauley, Counsel, Senate Judiciary Committee
Legislative Rule Making Review Committee
F/sgt/ Rick Gillespie, Presiden! west virginia Trooper Association, Inc.

PC:
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STATE OF WEST VIRGINIA

DEPARTMENT OF HEALTH AND HI]MAN RESOTTRCES

January 12, 1998

The Honorable Mike Ross, Co-Chairman
The Honorable Mark Hunt, Co-Chairman
Legislative Rule Making Review Cornmittee
State Capitol Complex
Building 1, RoomMB-47
Charleston" West Virginia 25305

Dear ChairmenRoss and Hunt:

The Deparfinent of Health and Human Resources respectfully requests a proposed agency
modification in the "Clinical Laboratory Technician and Technologrst Licensure Rule, 64CSR57". The
currently proposed rule under 64-574.3limits the length oftime an individual canremain in a trainee status
to one year. Dr. Jean Holter, ProgramDirector ofthe WVU Medical Technology Program" has advised
us that under certain situations a student may not be able to complete their medical technology training
program within one year.

We propose the following wording be added at the end of 64-584.3:

Renewal of the trainee period may be issued on a year-to-year basis at the
discretionofthe deparment upon subnnission of an e:planation satisfactory
to the deparbnent for the applicant's failure to become licensed within the
previous one year period. In no case will renewals be e*ended beyond tbree
years after the original one year period.

We believe this modification will address the concerns of the medical technology and medical
laboratory technician prograflN and students.

Thark you for your consideration of this modification in the rule.

,Ioan E. ObI
Secretarv

Cecil E Under:wood
Governor

Office of the Secretary
State Capitol Comple4 Buil.Ifng 3o Room 206

Charleston, West Virslnla 25305
Telephone: (3M) 55&0684 Fax (304) 55&1130

Joan E.

1-\€ o'&
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btute otfFest 9irginie
OFFICE OF THE STATE TREASURER

CI{ARLESTON, WV 2Sn5

MEMORANDUM
Joxr D. Penoue
Srrre Tners.n:n

Jennv Snrpsor.r

AsgsrrAin Srerr Tners.ntn

From:

Date:

1&422-7498
304-55&smo
FN($+55&4097

To: The Honorable Michael Ross
West Virginia Senate
Co-Chairmaq Legi sl ative Rul e Maki ng Committee

The Honorable Mark Hunt
West Virginia House of Delegatbs
Co-Chairmarq Legi sl ative Rul e Maki ng Committee

O subject:

JS jp

January 8, 1998

Transaction Fee and Rate Stnrcture Rules

As per your request this memorandum is to confirm that in accordance with West
Virginia Code $ l2-3-10c, the State Treasurer's Oftice has worked with the State Auditor's
Office in the development of the Legislative rules concerning the "Transaction Fee and Rate
Structurd'. The rules as filed with the Secretary of State on January 6, 1998, reflect the
culmination of that cooperative effort.

Should you have questions, or require any additional informatioq please call me.
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lql.ren sMFTLE ur
V StatsFire Marshal

L. DARL CROSS
Chief Deputy Fire Marshal

The Department of Military Affairs and Public Safety

CECIL H. UNDERWOOD, GOVERNOR

STATE FIRE MARSHAL'S OFFICE
1207 Quarrier Street, 2nd Floor

Charleston, West Virginia 25301

Glen B. Gainer III, State AuditorTO:

FROM:

SUBJECT:

DATE:

Walter Smittle tr! State rn"Wr!@
Proposed Rule for Transaction Fees

December 79,1997

The proposed rule on transaction fees I believe, in gened is an unfair burden on state
agencies because the process is mandatory. The bi[ing of fees is a "back doof' approach for
increased funding for your agency and the State Treazurer's Office.

This process creates a burden on this agency which is not funded for this increased cost
mandated by law. I simply review the process similar to unfunded federal mandates.
Nevertheless, this agency is caught in the process without increased funding to compensate your
agency.

I appreciate the opportunity to comment.

WSIIVnIo

cc: Mr. Otis G. Cox, Jr., Secretary, MAPS
n/cc: WV Legislative Rule-Making Review Committee

kef:121997-2
ffiffiffiffiHWffiffi

sEfi e 5 !9g7r

Legtsfla&iwo Rele ffiSeng
RevW@

Phone (304) 558-2191
FAX (304) 558-2537
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Tuesday, January 13, 1998

9:0O a.m. to 11:00 a.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman
Buckalew
Manaughtan

license renewalfee from the proposed
was adopted.

Legislative Rule-Making Review Committee
(Code S29A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Faircloth
Jenkins
Riggs

The meeting was called to order by Mr. Hunt, Co-Chairman'

Rita Pauley, Associate Counsel, reviewed her abstract on the rule proposed by

the Board of Examiners of Radiologic Technologists - Continuing Education

(1BCSR1), and stated that the agency has agreed to technical modifications.

Deborah Smith, representing the Board of Examiners, and Richard Parker and

Gary Duff, representing the West Va. Society of Radiologic Technologists, addressed

the Committee and responded to questions from.the Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was

adopted.

Ms. Pauley explained the rule proposed by the Board of Examiners of
of Fees for Seruices Renderd (18CSR1)'Radiologic Technologists -

and stated that the agency has agreed technical modifi cations.

Ms. Smith, Mr. Parker, and Mr. responded to questions from the Committee.

Mr. Ross moved to modifY 3.8 of the proposed rule to reduce the

license renewal fee from the proposed
was adopted. Ms. Smith stated that
without authorization of the Board.

OO per year to $25.00 per year' The motion

could not accept the proposed modification

Mr. Ross moved to amend ion 3.8 of the ProPosed rule to reduce the
The motion.00 per year to $25.00 Per Year.



Judy Cooper, Director of the Administrative Law Division of the Secretary of

State's ffice, responded to questions from the Committee. She told the Committee that

the Secretary of'State's Office would charge $3.80 for a copy of the proposed rule

without attached comments and $20.00 for a copy with comments.

Mr. Ross moved that subsection 3.8 of the proposed rule be modified to delete the

fees for copies of the Board's rules. The motion was adopted.

Mr. Ross proposed that the rule be approved as modified and amended. The

motion was adopted.

Debra Graham, Committee Counsel, reviewed her abstract on the rule proposed

by the Tax and Revenue Department - Valuation of Natural Resources Property

Ottr"r Than Goal, Oil or Natural Gas for Ad Valorem Property Tax Pulposes
(11OGSR1K), and stated that the agency has agreed to technical modifications. Jerry

i<nignt, of the Property Tax Division, responded to questions from the Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was

adopted.

Ms. Graham eplained the rule proposed by the Tax and Revenue Department -

Vatuation of Producing and Reserve Oil & Natural Gas forAd Valorem Property Tax

Purposes (110CSR1J), and stated that the agency has agreed to technical

modifications. Mr. Knight responded to questions from the Committee.

Mr. Riggs moved that Subdivision 4.6.3 of the proposed rule. be amended to

provide lrat welts utilized for home-use-only be appraised at $300 and that wells utilized

ior industrial-purposesonly be appraised based on the actual most-recent calendar year

MCF usage,'times the annual average Appalachian spot price determined by NYNEX.

The motion was adopted.

Mr. Ross moved that the proposed rule be approved as modified. The motion was

adopted.

Ms. Graham revievyed her abstract of the rule proposed by the Tax and Revenue

Department - Property Tax Valuation of Certain Manufacturtng Propefi
(IiOCSR6F), and stated that the agency has agreed to technical modifications. Mark

Morton, general counsel for the Department's Revenue Operations, and Mike Basile,

represeniing Weirton Steel;responded to questions from the Committee'

Mr. Ross moved that the proposed rule lie over until the Committee's next

meeting. The motion was adoPted.

Ms. Graham explained the rule proposed by the Tax and Revenue Department -

Valuation of Active & Reserye Coat Propefi for Ad Valorem Property Tax



Purposes (11OCSRI[), and stated that the

modifications.

Department has agreed to technical

Jerry Knight, representing the Property Tax Divjsion, responded to questions from

the Committee and distributed a revised fiscal note to the Committee'

The meeting was adjourned.
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officio nonvoting member

Senate

Ross, Cbair
Anderson, Vice Chair
Bowman
ldacnaughtan
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officio nonvoting member

House
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I cetify that the attendance as noted above
is correct.

JAIruARY INTERIM SCIIEDI.JLE
Lqislative Interim Meetings
January llr12, and 13, l99g

,/vZ#,z



REGISTRATION OF PUBLIC
AT

COMMITTEE MEETINGS
WEST VIRGINIA LEGISIATURE (*s/Gy'

/-/3-?(

DpN na tt-v*< ellv]'rLLlEs 70tv ratr/ /vt tN | lu L

*,tl* S^^,- c Ao, In,h^ 0)o,h,ho L^;/" /'l 
^,'lt

DrL"o^V 3. ^'Jj
tztyC-a*( D'
r a)-t- -|'.^ WV a-r-:rz

W.V, Boo.J 6Q ?"rc'*'dner-s
Q- f .'^ta^t- %.l^-ol ^ o- , X

,%"/ h/1., /t/? '42'/24 &- ',.//.*z/z-fzzu ^zaV/l 4zzH,--
ec#u fl' tfu'Y- AF flu>tsie/ *T, tui Te el I I

OAylol-n Yl 2S)01
v<tl 6o>-{ y' a *.er z*-s uy'

?,J; ol o< ic 7a,dta I oc -t

At 4) / I
U/trE fu/nnzf-

tztzV"pq fu*
Wl tv,"o'.fr /o-tt lt lt/z an l-

htlBord 4 fseo*b; .f
Rt A, rl n n.' f,T- L r-o f ta n. -

)trru k** 8s* ur,*rdaztL-
.l: hntx, uJy' )st1-)

durilturffifu*
/larK /r4avtan

tool Lees/ g
Lla,v te sta n Al TaX Caqtzt//l -

fkrl,hn.: {oftfl,t6> tfh) ,, *!rr**- , w / tvr tJ T;(
AJ^-lJ"$w,4t/

/\, 
1

tItI ' | ^ I '' ^ /\ .tlnKfl f < lQ 4/ l^t t/ 1-A/
LS-C-66-1a
Revled 1-10-9?



.O
REGISTRATION OF PUBLIC

AT
COMMITTEE MEETINGS

\ryEST VIRGINIA LEGISI^ATURE

/* r 3- qg)

*r*, l\"V*a

54>L
w u* U;,:,ll+ 

-ftc1,"),1,1/
cutk ly u

DV, K7: nvvnbsosl^; ?6*qr1, /o*h e<

tCI= \l* 4il
4Au

/e-*z-<.

LS-C-66-1a
Revleed 1-10-9?



S/*,t*t lrc CsP JI{r e{rg

Reserve Coal Program
Proposed Rule Implementation Budget Needs

Fiscal Year 1997 - 1998

RTC Torries & Associates Total

Initial Costs:

pala fpnsfer
Rules Process
Property Descriptors

Sub-total

Contingency Costs:

Impact Notice Analysis
Revise Data & Formulas

Sub-totd

Total Consultants

PTD Costs:

Overtime
Temporary Help
Progranming Costs
Computer EquipmenVSoftrrare

Sub-total

Total Program Costs

$ 75,900
40,200
7r,700

$187.800

$275,000
62.500

s337.500

$s25.300

$ 9,600
14,400
14.400

$38.400

$28,800
t9.200

$48.000

$86.400

$ 85,500
54,600
86.100

s226.200

$303,800
81.700

$385.500

$611.700

$ 22,500
45,000
43,500
11.000

$122.000

s733.700.:
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Wednesday, January 14, 1998

9:00 a.m. to 11:00 a.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman
Buckalew
Manaughtan (Absent)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Faircloth
Jenkins
Riggs

The meeting was called to order by Mr. Ross, Co-Chairman'

The Chairman reminded the Committee that Debra Graham, Committee Counsel,

had explained the proposed rule by the Tax and Revenue Department - Property Tax

Vatuaiion of Certain Manufact:uring Property (1IOCSROF), at the last Committee

meeting and thatthe proposed rule had been laid over to allow the Department to work

on modifications to the proposed rule. Mark Morton, General Counsel for the

Department's Revenue Cipeiations, explained the proposed modifications to the

Committee and responded to questions. Jerry Knight, representing the Property Tax

Division, and Mike basile, representing Weirton Steel, addressed the Commiftee and

responded to questions from the Committee.

Mr. Anderson moved that the proposed rule lie over until the Committee's next

meeting to allow Committee members to contact persons affected by the proposed

modifications. The motion was adopted.

The Chairman told the Committee that they had adjoumed the last meeting prior

to taking action on the rule proposed by the Tax and Revenue Department - Valuation

of Active and Reserue Coral Propefi for Ad Valorem Property Tax Purposes

(110C5R10.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was

adopted.

(Code S29A-3-10)



Having voted on the prevailing side, Mr. Hunt moved that the Committee
reconsider its action whereby it recommended that the rule proposed by the AuditoCs
Office-Iransaction Fee and Rafe Structure (155C5R4), be withdrawn. The motion
was adopted.

Glen Gainer, Jr., Auditor, addressed the Committee regarding the proposed rule
and responded to questions from the Committee. John Purdue, Treasurer, responded
to questions from the Committee.

Mr. Anderson moved that the proposed rule be modified to allow a fee of up to $1

for a period of up to three years, at which time the Auditor would be required to request
the fee be renewed. The motion was adopted.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was
adopted.

The meeting was adjoumed.
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Conpton, Mary pearl
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Boley, Donna

Bowman, Edwin

Buckalew, Jack

Macnaughtan, Don

TOTAL

RE:

RI'LE-ITAKTNG RHTTEW CO}IIfiTTEE

,./



o aIti
REGISTRATION OF PUBLIC

AT
COMMITTEE MEETINGS

WEST VIRGINIA LEGISIAT\JRE

Commftrc: M
Pbare

5G b tk.L \,aSftWE 1/466>,da r-

.l
frArlenza'z af?/art E,*5 s/6c',

0 (s AFFt(FUA 5 aFft t,cE

////tK
Tax i o(ur/,

Qo f lee
fatr e

WV?Sl*Lu'
tt r( //

IJI-C-66-1a
Rsvlr€d 1-10-9?



b
REGISTRATION OF PI,]BLIC

AT
COMMITTEE MEETINGS

WEST VIRGINIA LEGISIATURE,

C,ommttree:
or wrltc

If-C-66-1a
Revls€d 1-10-9?



;t/^,1-.,X

Srnrs orWnsrVncu,un
Dnpanrnmrr or T.ur AND RnnrnuB

Tnx DrvrsroN
P. O. Box 23t9

CnartstonrWest\arginia 2532V2389

tft vlrr

CECILH. UNDERWOOD
GOVERNOR

FROM:

DATE:

Re:

ROBIN C. CAPEHIIRT
SECRETARY

TO: Rlchard E. Boyle, Jr.
Tax CommLssloner

DaIe W. Steager
General Counsel
Department of Tax and Revenue

Robert A. Hoffman
Director Legal Division

Jerry Knight
Director Property Tax Division

Mark S. Morton
General Counsel for
Revenue Operations

January L3, L998

Appearance before Legislative
Commlttee tomorrow

Rule Making Review

Mlke Basile appeared before the Leglslative Rule Maklng Revlew
Committee this molntng on behalf of hts client, Weirton Steel,
objecting to our Senaie BlIl 513 Rules. He obJected to the fact
t,hat our lules exclude repalrs and ongoJ-ng maintenance expenses, to
the extent that they reflect any purchase of personal propertyr-
from quallfying for the special property tax valuation allowed
under the rule.

He made the same argument about betterments. Hls argument was
that the statutorl deftnition of personal property is broad enough
to encompass all.. purchases of personal property, and the Tax
Cornmlssion has no iuthority to limlt the statute to operate only
where there ls a purchase of capltal assets or where the purclt?ge
of replacement pr-operty nust be a bett,erment in order to qualify
for the special tgeatment.

.At{ EQI,|ALOPPIORIT, TTY'AFFFN'ATT\/EASNd{ EMPTOYE.r
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up at 9:00
Baslle and

meet with

The rule is to lay over one day and to be taken
a.m. tomorrow. Senator Ross asked t,hat bte meet with Mr.
work out a resolution.

Mr. Basile ls walting for my call, and expects to
rtt€, and perhaps others on this matter this afternoon.

We addressed thls issue ln the responses to comments to the
rule as follows:

senate 8111 513, t{. Va. Code S 11-5F-1, (the Act) or (tle
Bill) requires that, in order for property to qualify fo:- the
special tlx treatment allowed under the Act, the Taxpayer_ must have
aL least $1OO rnlllion of "original lnvestment" ln place a! a
preexisting manufacturing facifty, and the Taxpayer must then
icquire pioperty costfuig in eicess of $50 mllllon to be
inCorporated- into or ne-ar that preexisting faci_lity 9q lew
inveslment property. The new investment property wilt quall'fy for
the special tax treatment.

Section 2.3.L.L and other provisions of the rule set forth
exclusions of certain tl4)es of property from the deflnltions of
"certif ied capital aAailton prLpelty'i and "qualif ied capital
addition propelty" which are the measure of the cost of property
that will quifify for special tax treatment under the Act.

Conunents rtere received stating that the section 2.3 'l 'L
exclusions of certain tlpes of property from the definitions of
"certified capital aaailfon prbperty'i and "qualified capltal
addition propeity" and other related prbvisions are too restrictLve
and do noi conrpoit *ttn legislative intent. The comments argue_!h"l
exclusion of c-osts of repairs, ongoing maintenance' non-capitalized
property, replacement pioperty and property that does not increase
probuctive cipacity wttt not pleserve and create Job,e in accordance
wftn the legillative mandate- of sectlon 11-6F-1 of the Act- Some
comments point out that the statute defines the terms "certified
capital lOOition property" and "qualified capital. addition
property" broadly.

RESPONSE:

Section LL-6F-2 of the Act deflnes the term "personal
property" as follows:

(c) "Personal property" means all property specified
in subdlvision (q), section ten, article two, chapter two
of thls code and, lnc1udes, but ls not limlted to,
furnlture, fixtures, machLnery and equlpment, pollutlon
control equipment, computers and related data processing
equipment, spare parts and supplies.

Section 2-2-10(g) of the West Virglnla Code reads as follows:



l. 3

2-2-LO. Rules for constructlon of statutes.

The following rules shall be observed in the construction
of statutes, unless a dlfferent intent on the part of the
Legislature be apparent from the context:

(q) The words "personal estate" or "personal propertv"
Lnclude qoods, chattels, real and personal' monev,

The deflnitlon of "quallfled capital addltion to a
manufacturing facility" set forth in the Act is:

"Qualified capltal addition to a manufacturing facility"
means all real property and personal property, the
combine whlch
exceeds fifty million dollars to be constructed, located
or installed at or within two miles of a manufacturing
facllity owned or operated by the person making the
capital addition that has a total original cost before
the capital addition of at least one hundred million
dollars
Emphasls added.

However, section L1-6F-4 states in relevant part that the Tax
Commissioner will certlfy qualified capital additlons to a
manufacturing facility and requires that:

After the state tax commissioner determines that property
is or will be part of a qualified capital addition to a
manufacturlng faciIlty, the property 1s and remains
certlfied capital addit,ion property for purposes of this
article until the earlier oi: ia; ine disposition of the z
property to an unrelated thtrd party other than a
transferee who continues to operate the manufacturing
faclllty; (b) the cessation of all business at the
manufacturing facllityi or (c) the tenth year succeeding
the year in which the quatlfied capital addition to a
manufacturing facitlty to which the property relates ls
first placed in service.

This language clearly contemplates the cont,inued long tetm
retention and operatlon of property that constl-tutes a "qualLfied
capital addltion to a manufacturlng facJ-lity. " It clearly
contemplates such property as being long term capital asset t)fPe
property, and not inventorles or expense items such as rast
materials, or consunable supplles etc. which are ovrned or used by
the Taxpayer for a comparatively short time and then sold' used up
or disposed of. The Act repeatedly refers to "capital" additions.

The definitlon of "quallfied capltal additlon to a



l. 4

manufacturlng facility" set forth in the Act "means all real
propertv and personal propertv . . . . " In turn, personal propettyt
defined by reference ln the Act to sectLon 2-2-10(g) of the West
Vlrginia Code, lncludes "soods, chattels, real and personal, money,
credits, investments and the evidences thereof."

Certainly, "goods, chattels. . . , money, credits . and
evidences Iof investmentJ" Lnclude non-capltalized property.
Indeed, money, credits and evidences of investment would almost
never be considered ordinary capitalized assets. Even though the
aforementioned deflnltlons contain broad language that could be
interpreted to lnclude these non-capitalized assets, it is the
interpretation of the Department of Tax and Revenue that the terms
should be construed to have a more limited meaning. The terms
"qualified capital addLtlon to a manufacturlng facl1ity" and
"certified capital addltlon property, " read ln parl- materla with
the above quoted language of section 11-5F-4, will be lnterpreted
to mean and be limited to assets required to be capitalized for
federal income tax purposes whLch represent a true capital
expansion of a manufacturlng operation.

The Act yras intended to address capital additions, and not
purchases of inventory and other non-capitallzed property. Further,
the terms "qualified capital addition to a manufacturing facilit'y"
and "certified capital addition property" do not mean or include
costs of repairs (whether capitalized or not), replacement
property, facility maintenance r ot investment that does not create
additional manufacturlng production capacity.

The first sentence of sectLon 11-5F-1, which sets forth the
findings of the Legislature, states that, "The Legislature finds
that the encouragement of economic growth and development in thls
state is in the public interest and promotes the general welfare of
the people of this state." The intent of the Act was to foster and
provide incentives for economic development. Ongoing facility
maLntenance, repairs, and replacements of property in the day to
day operation of a manufacturing faciltty are certalnly necessary
to the continuing operatJ.on of such facilities. However, they do
not represent "economic Arowth and development." Although the
ongoing operation of manufacturlng buslnesses is most laudable,
repair, maintenance and replacement costs in essence represent no
increase in the number of jobs ln West, Vlrglniar ro increase ln the
production of West Virginia productsr ro increase in sales of West
Vlrglnia products, no lncrease ln the sales of other West Vlrglnla
manufacturers, vendors or businesses, and no lmprovementr growth or
expansion of the West Virginia economy.

The Act was not meant to provlde special tax treatment for
property or purchases related to these types of costs.

Notwithstandlng the fact that pollution abatement equipment
typically does not create addltional manufacturing capacity' nevt



l. 5

capltal investment ln pollutlon abatement property will count
toward the measure of the origlnal cost, of a preexisting faciltty
under the rules. This provlsion was adopted because under the
current regulatory climate, it is necessary for a manufacturing
company to make lnvestment |n this type of property in order to
pursue expansions representatlve of true economic growth and
development as contemplated by the Leglslature. Where new
investment Ls made in pollution abatement property, the cost of
such property wilI count toward t,he measure of the cost of
quallfied capital addition property. Investment 1n pollution
abatement property will not include costs of repalrs (whether
capitalized or not), replacement property, equipment maintenance or
ongoing operating expenses associated with pollutlon control
property.

Under the rule, replacement property w111 not constitute
qualified capital additlon to a manufacturing facility or certifled
Capltal addttton property. Replacement property essentlally
represents property purtnaseO to ieptace worn out property tha!' the
faxpayer had - to - replace as a matter of ongoing ordlnary
maintenance. Had the old property not worn out, the investment
would not have been made. Investment ln the replacement property
is not intended to result in a signifJ.cant expansion of the
operation. It is a mere replacement of existing property for the
purpose of keeping operat,ions going.

The rule allows quallficatlon of replacement property whiclt ls
insLalled or construcled to replace property that was destroyed by
flood, storm or other casualty, Uut the measure of the cost of such
replacement property under the rule witl be reduced by any
insurance proceeds received ln compensation for the loss.

Replacement propeity does not t1pically contribute to an
expansion of produlttve clpacity, or economic growth excep!, to the
extent that such property Lncludes a "betterment." The term
"betterment" Is defined ln the rule to mean replacement propert'y
whlch, within deflned minLmums, enlarges productive capaclty,
economlc efficiency or the quallty, efficiency or extent of
pollution abatemeni capabilities of the facillty in which the
replacement property is installed or placed. Qualified betterments
(ln combinatlon with other new investment property that, with such
betterment, has an aggregate cost in excess of $50 mlllion) w111
qualify for the speclal tax treatment under the rule.
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WednesdaY, January 21n 1998

1:00 p.m. to 2:00 P.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Mce Chairman
Boley
Bowman
Buckalew
Manaughtan

Lesislative Rule-Makino Rpyigw qommittee
(Code S29A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton (Absent)
Faircloth
Jenkins
Riggs

ThemeetingwascalledtoorderbyMr.Ross,Co-Chairman.

The Chairman reminded the Committee that Debra Graham' Committee Counsel'

had expfained the proposed rule by the Tax and Revenue Department - Property Tax

Valuation of Certain Manufaciuriig iroperty (llocsRoFJ, at the last Committee

meeting and that the proposed rule naiOeen laid over to allowthe Department to work

on modifications to the proposed .6. ni.n Boyle, State Tax Commissioner and Mark

Morton, General Counselfoi Revenu" Op"t"tioni,.explained the proposed modifications

to the Committee and responded to qr,iJ"nr. i"rry Knight representing the Property

Ta< Division; l(aren Price, of the W"tiViiginia Manuiacturefs Association; Dana Davis

from the West Virginia bevelopm"nt Oin""; Bob Hoffman of the Tax and Revenue

Department; and Miie Basil", ,"pr"."nting W"irton Steel, addressed the Gommittee and

responded to questions from the Committee'

Mr. Linch moved that the proposed rule be modified to allow repair and

maintenance to qualify for the tax credii. The motion was rejected'

Ms. Boley moved that the proposed rule be approved as modified' The motion

was adoPted.

Ms. Graham explained that the rules filed by the Govemofs committee on

Grime, Delinquency and Gorrectio n - Protocol for Law Enforcement Response fo

Domestic viotence (14gcsR3) and Board of occupationar rherapy - Administrative

Rules (13CSR1), had been 
"ppro*J 

by the Commiitee as modified and amended'



o
she stated that both agencies, when they filed their modified rule, had incorporated the

Committee amendments, and therefore amendments are no longer needed'

Mr. Hunt moved that the Committee reconsider its action whereby it approved as

modified and amended the rules ptopot"O by the Govemo/s Committee on Crime'

Delinquency and Gorrectio n - Proioal for Law Enforcemenf Response fo Domestic

Viotence (14ilCSR3) and Board oi'O""upational Therapy - Administrative Rules

(13CSR1). The motion was adoPted'

Mr. Anderson moved that the rules proposed by the Governofs committee on

Grime, Delinquency and Gorrectio n -'Pro,tocr)l for Law Enforcemenf Response fo

Domestic viotence (14gCsR3) and Board of occupational Therapy - Administrative

Ru/es (13CSR') be approved as modified. The motion was adopted'

Mr.HuntmovedthattheCommitteedirectthestafftopreparetheCommittee's
report to the Legislature, drafi ano cause to be introduced a bill of authorization for each

rule considered by the Committee, anJpL." each Committee membe/s name of each

bill in their respective Houses. The motion was adopted'

The meeting was adjoumed'

2o
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