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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Sunday, January 9, 2000
S5pm.to7 p.m.
Senate Finance Committee Room NM-451

Approval of Minutes - December 12 and 14, 1889
Review of Legislative Rules:

a. Cffice of Air Quality

Alr Pollutant Emissions Banking and Trading, 45CSR28

b. Division of Health
Food Establishments, 64CSR17

c. Division of Health
Public Water Systems Design Standards, 64CSR77

d. Qffice of Waste Management
Sewage Sludge Management Rule, 33C5RZ2

e, Alcchol Beverage Control Administration

Retail Sale of Wine in Grocery Stores, Wine Specialty Shops and

Private Wine Restaurants, 175CSR4

£. Cffice of Air Quality

To Prevent and Control the Discharge of Air Pollutants into the
Open Alr which Causes or Contributes to an Objectionable Odor or

Cdors, 45CSR4

g. Office of Water Resources
Groundwater Protection Standards at Steam Generating Facilities,
47CSR57A

h. Cffice of Waste Management

Hazardous Waste M&nagement'Rule, 33C5R20

i. Environmental Quality Board
Reguirements Governing Water Quality Standards,

3. Child Enforcement Division

Providing Information to Credit Reporting Agencies, 78CSR14

k. Child Enforcement Division
Guidelines for Child Support Awards, 78CSRI16

OCther Business



. Sunday, January 9, 2000

5:00 p.m. - 7:00 p.m. ' Legislative Rule-Making Review Committee
{Code §29A-3-10})

Earl Ray Tomblin Robert “Bob” Kiss

ex officio nonvoting member ex officio nonvoting member
Senate House

Ross, Chairman Hunt, Chairman

Anderson, Vice Chairman Linch, Vice Chairman

Minard Compton

Snyder i Jenkins

Unger Faircloth

Minear Riggs

The meeting was called to order by Mr. Ross, Co-Chairman.
The minutes of the December 12 and 14, 1999, meetings were approved.

. Rita Pauley, Associate Counsel, explained the rule proposed by the Child Enforcement
Division-Guidelines for Child Support Awards, 78CSR16.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Child Enforcement Division-
Providing Information to Credit Reporting Agencies, 78CSRI4.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Joseph Altizer, Associate Counsel, explained that the rule proposed by the Office of Waste
Management-Sewage Sludge Management Rule, had been laid over from the Committee’s
December 12, 1999, meeting. Mr. Altizer explained the Agency’s proposed amendments, and copies
of proposed amendments were distributed to Committee members. He and Mike Zeto, ChiefInspector
for Environmental Enforcement, responded to questions. Dan Hallorhan, manager of the city of
Charleston’s composting facility, addressed the Committee and responded to questions.

Mr. Anderson moved to adopt the amendments proposed by the agency. After further
discussion, Mr. Anderson asked unanimous consent to withdraw his motion. There being no
objection, the motion was withdrawn.

Mr. Anderson moved to adopt the amendments proposed by the agency as modifications. The
. motion was adopted.



Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted.

Debra Graham, Committee Counsel, explained that the rule proposed by the Division of
Health-Public Water Systems Design Standards, 64CSR77, was laid over from the Committee’s
December 12, 1999, meeting. Jack Frame, President of the West Virginia Water Well Drillers
Association, addressed the Committee and responded to questions.

Mr. Snyder moved that the proposed rule be moved to the foot of the agenda.' The motion was
adopted. '

Mr. Altizer explained that the rule proposed by the Office of Air Quality-To Prevent and
Control the Discharge of Air Pollutants into the Open Air Which Causes or Contributes to an

‘Objectionable Odor or Odors, 45CSR4, had been moved to the foot of the agenda at the Committee’s

December 14, 1999, meeting. Tom Degan, Attomey for the West Virginia Environmental Council,
explained the amendment which was offered by Senator Snyder at the Committee’s December 14,
1999, meeting, Rex Burford, Assistant Attorney General; Karen Watson, Counsel to the Office of Air
Quality; and Karen Price, representing the West Virginia Manufacturers Association; addressed the
Committee and responded to questions. Dave Miller, Deputy Commissioner of Agriculture, addressed
the Committee,

Mr., Anderson moved that the proposed rule be moved to the foot of the agenda. The motion
was adopted.

Ms. Graham explained that the rule proposed by the Division of Health-Food Establishments,
64CSR17, had been laid over from the Committee’s December 12, 1999, meeting. Ron Forren, from
the Public Health Sanitation Division, distributed copies of proposed modifications and responded
fo questions.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Office of Water Resources-
Groundwater Protection Standards at Steam Generating Facilities, 47CSR57A.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Mr, Altizer explained that the rule proposed by the Office of Air Quality-Air Pollutant
Emissions Banking and Trading, 45CSR28, had been laid over from the Committee’s July 11, 1999,
meeting because of conflicts between the Environmental Protection Agency’s directives and the state
statute. He reviewed his abstract and stated that the agency has agreed to technical modifications.
Karen Price responded to questions from the Committee.

Mr. Hunt moved that Counsel draft a bill requiring state air emissions trading comply with
new federal law. The motion was adopted.

Mr. Hunt moved the proposed rule be approved as modified. The motion was adopted.



Mr. Altizer reviewed his abstract on the rule proposed by the Office of Waste Management-
Hazardous Waste Management, 33CSR20, and stated that the Agency has agreed to technical
modifications. Mike Dorsey, Assistant Chief of the Office of Waste Management, responded to
questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Environmental Quality Board-Requirements
Governing Water Quality Standards, 46CSR 1, and stated that the Board has proposed modifications.
Libby Chatfield, Technical Advisor to the Board, and David Yaussy, Attorney, responded to questions
from the Committee,

Ms. Minear moved to amend the proposed rule by adding a new section 7.2.d.9.1 to read
“Except that the aquatic life use in the Blackwater River upstream of the town of Davis shall be
Category B1", and by deleting the reference to the Blackwater River in the list of trout streams found
in Appendix A of the water quality standards. The motion was rejected.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

The meeting was adjourned.
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PROPOSED AMENDMENTS TO “SEWAGE SLUDGE MANAGEMENT
RULE TO ADDRESS “EXCEPTIONAL QUALITY COMPOST"

NEW DEFINITIONS:

223 “Exceptional Ouality Compost” means compost resulting from sewage sludge, which

compost meets the Table I metal limits of this rule and which has been treated to achieve Class A
pathogen reduction requirements in accordance with 40 CFR 503.32(a) and one of the vector

attraction requirements in 40 CFR 503.33(b)(1) through (b){8).

2.26 “Land Application Site” is the location where sewage sludge is spraved ot spread onto

the land surface; injected below the land surface; or incorporated into the soil so that the sewage

sludge can either condition the soil or fertilize crops or vegetation growrn in the soil.

32a. 14 The prohibitions of 32.2. 4.5.6.8.9: 11, and 12 may be waived by the Division

in any land application permit for exceptional quality compost upon a showing by the applicant

that_the application of exceptional quality compost will not cause significant environmental

impact. The applicant shall include in writing the justification for such request in its application

for a land application permit.
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3.2b Sewage sludge products which meet the Table I
metals limits of this rule, and which have been treated to achieve
Class A pathogen reduction requirements in accordance with 40
CFR 503.32(2) and one of the vector attraction reduction
requirements in 40 CFR 503.33(b)1 through (b)8, and which are
sold or given away in a bag or other container and exceptional
quality compost which is land applied in accordance with 4.1.c.3
of this rule, are not subject to the requirements of 3.2.a.1 through

1




3.2.a.12 of this rule except that these sewage sludge products shall
not be applied to land that meets any of the following conditions:

3.2.b.3 Iand from which drainage leads to a sinkhole.

3.2.c.2 The director shall assign an individual and lifetime loading rate for each lifetime loading

rate for each land application site_for which a permit is required pursuant to 4.1.c. of this rule by

considering background soil concentrations and maximum allowable pollutant concentrations as

per Table 1 and per Table 3 of this rule. New soil analyses for those metals listed in Table 3-1.

shall be required at each land application site whenever the site has received for land application

fifty percent of the assigned lifetime loading rate,

3.2.g (New)

Exceptional quality compost may be stored -at a distributor’s property that is not a Jand

application site or sewage sludge processing facility for a period of up to three months. Upon

written request by the distributor and with the approval of the Division, the exceptional quality

compost may be stored on the distributor’s pro for an additional three months. These time

limitations for storage do not apply to exceptional quality compost contained in a bag or other

container which is closed and are in addition to and shall not ljewit the time limitations for

storage in 3.2.e. and 3.3.a.1 of this nule.
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3.7 Exceptional Quality Compost — No person shall sell or give away exceptional

uality compost in quantities exceeding one metric ton unless the following requirements are
met.

3.7.a. Anvy person who composts sewage sludge shail notify the Division in writing of
their intent to distribute exceptional quality compost in guantities exceeding one metric ton at
least 30 days prior to the initial distribution in this state.

3.7.b. Any person who composts sewage sludge shall maintain distribution records for
exceptional quality compost, including the name and address of each person receiving bulk
quantities of exceptional quality compost in excess of one metric ton; the quantity of exceptional

quality compost received by each person; and the results of all tests conducted as part of their
monitoring prograrn,

3.7.c. The information required under Subdivision 3.7.b. of this rule shall be reported te
the Division on a monthly basis.

3,7.d. The person who composts sewage sludge shall prepare a written certification that
he has complied with the requirements of 3.7.a, 3.7.b and 3.7.b.c of this rule and shall provide
such certification to any person to whom he distributes exceptional quality compost in quantities

exceeding one metric ton and to the Division in the monthly report required in 3.7.¢.

3.7.e. No person shall land apply or further distribute exceptional guality compost in
uantities exceeding one metric ton unless a certification has been issued in accordance with
3.7.d. herein.

3.7.f. _Exceptional quality compost sold or given away in a bag or other container shall
not be subject to the requirements of this Subsection 3.7.

2.7.5/ Th
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4.1.c. Except as provided in 4.1.c.1, 4.1.c.2 and 4.1.¢.3 of this rule, no person may land

apply sewage sludge without first obtaining a land application permit. Provided, That land
application permit requirements may be incorporated into a modification of a facility’s WV/

NPDES permit required under W. Va. Code § 22-11-1, et segq.

4.1.c3 Any person who land applies exceptional quality compost in-bullcguantitiosin

excess—of-ome-metse—torris not required to obtain a land application permit for sites where such

compost is applied on land two acres or less in size and the quantity of exceptional quality

compost_applied to that site does not exceed the agronomic rate for the land or a rate of fifteen

drv tons per acre whichever is less. This exception from permitting does not apply to multiple

sites on the same parcel of land and does not exempt sewage sludge processing facilities from

any other permitting or reporting requirements of this rule or of the Sewage Sludge Management

Act. W. Va. Code § 22-15-20,

4.1.c.4 The Division may on a_site-by-site bagis prohibit the land application of

exceptional quality compost in bulk quantities in excess of one metric ton without a permit, when

such land application results in a nuisance, causes objectionable odors or_otherwise may cause

harm to the environment. Under such circumstances, the Division may require the person fo

apply for a land application permit in accordance with Subdivision 4.2.c of this Rule, and take

such other actions deemed necessary to address the problems created at the land application site.




STATE OF WEST VIRGINIA
ALCOHOL BEVERAGE CONTROL ADMINISTRATION

322 70th Street, SE
Charleston, West Virginia 25304-2900

CECIL H. UNDERWOOD DONALD L. STEMPLE ROBIN CAPEHART

COVERNOR COMMISSIONER SECRETARY OF TAX & REVENUE
January 7, 2000

Honorable Ken Hechler

Secretary of State

Building 1, Suite 157K
1900 Kanawha Boulevard, East
Charleston, WV 25305-0770

Re: CSR Title 175 - Series 4
Amendment to an Existing Rule

Dear Secretary Hechler:

On August 6, 1999, this office filed a proposed Legislative Rule relating to amending CSR Title 175 -
Series 4, Retail Sale Of Wine In Grocery Stores, Wine Specialty Shops, and Private Wine Restaurants.

A public comment period followed, after which the West Virginia Secretary of Tax and RFvenue
approved its filing in your office and with the Legislative Rule Making Review Committee for review.

Following several appearances before the Legislative Rule Making Review Committee, 1t has
become readily apparent to me that resolution of major issues involved in the proposed Rule need additional
research and evaluation by this office.

Therefore, it is my desire that the Legislative Rule Making Review Committee withhold further
consideration of this proposed Legislative Rule until such time as [ am convinced that we have developed
a proposed Rule with more meaningful content in all of its areas.

Accordingly, it is requested that the Proposed Rule, as submitted, be temporarily withdrawn from
the Legislative Rule Making Review Committee and returned to this office.

Very Truly Yours,
M L ﬁ?l‘-‘

Donaid L. Stemple
Commissioner

DLS/jar

(364) 558-2481 "AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER” EAX (304) 558-0081



ENVIRONMENTAL QUALITY BOARD

1615 Washington Street, East, Suite 301 Telephone: {304} 558-4002
Charleston, West Virginia 25311-2126 Fax: {304) 558-4116

Telephone: 1-800-480-4538
BE-Mazil! clerk@mail.wvnet.edu

January 7, 2000

Senator Mike Ross and

Delegate Mark Hunt, Co-Chairs

Legislative Rule-Making Review Committee
Building 1, Rocm M-427

1900 Kanawha Blvd, East

Charleston, West Virginia 25305-0610

RE: 46 CSR 1, Requirements Governing Water Quality Standards
Dear Senator Ross and Delegate Hunt:

Please find attached additional amendments to the Water Quality Standards proposed rule
which this agency filed with your committee on August 6, 1999. We appreciate your
consideration of the attached amendments during your meeting scheduled on Sunday, January 9,
2000.

As you are aware, our filing in August included proposed Antidegradation
Implementation Procedures. Since cur filing in August, the Board has convened a stakeholder
group to review the proposed Antidegradation Implementation Procedures. That group consists
of members of the regulated community, environmental community, state and federal agencies
and the general public. The group has held 10 meetings since August and has made considerable
progress in its review of the procedures. However, last month the group requested an extension
of time to complete its review and further requested that the Board withdraw the Antidegradation
Implementation Procedures from consideration in this legislative session.

The Board has agreed to extend the deadline for submission of recommendations until
April, 2000. At that time, the Board will review the recommendations of the group and will
consider filing proposed changes for consideration in the 2001 session.

In light of these activities, the Board is proposing the attached amendments, which would
remove the proposed Antidegradation Implementation Procedures from consideration at this

fime,

Again, we appreciate your thoughtful consideration of this proposal. If you have further



. questions on this matter, please contact Libby Chatfield in our office, for assistance.

Sincerely,

o)

dward Snyder, Ph.D
Co-Chair, and

attachments



Proposed amendments to 46 CSR 1
January 5, 2000
Page 2

§2.9 Delete the following underlined words: (also known as "Tier 2 waters”) and
§2.11 Delete the following underlined words: {also known as "Tier 2 waters™)

Page 3

§2.20 Delete entire underlined section, and renumber remaining subsections.
Page 4

§4.1.a. Delete the following underlined words: "Tier 1 Protection”

Page 5

§4.1.b. Delete the following underlined works at the end of the second sentence: "in accordance
with the West Virginia Nonpoint Source Management Plan”

§4.1.b.2 through 4.1.b.2.C. Delete all of the strikethroughs and retain the existing language in
these subsections.

§4.1.b.2. Delete all of the underlined language in this section.
§4.1.c. Delete the following underlined words: "Tier 2.5 Protection
Page 6

§4.1.d. Delete the following underlined words in the first paragraph: "Tlier 3 Protection” and the
following underlined words in the second paragraph: "and Appendix F herein”

§4.1.f Delete all of the underlined language in this subsection.
Pages 60 - 70

Delete Appendix T.
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Amendment to 45 CSR 4
To Prevent and Control the Discharge of Air Pollutants into the Open Air which Causes or
Contributes to an Objectionable Odor or Odors

§45-4-2. Definitions.

“Best Available Control Technology (BACT)” means an emission limit based on the maximum
degree of reduction of an air contaminant emitted from a facility which the Director, on a case-
by-case basis taking into account energy, environmental, economic impacts, and other costs,
determines is achievable through application of production processes and available methods,
systems, and techniques for control of such contaminants.

"Dilutions to Threshold (D/T)” means the number of dilutions of clean, odor-free air (plus the
one volume of odorous air) necessary to reduce the odor to a level at which fifty percent (50%)
of a particular odor panel can detect any odor.

§45-4-9. This section applies to all commercial sewage sludge composting facilities which
includes all existing commercial sewage sludge composting facilities that have been temporarily
or permanently shut down or their operations {imited in any way by a court order of record or
determination by a Court of Record or by any Division of Environmental Protection order,
action, determination, Consent Order, Agreement, or Consent Order and Agreement.

9.1. Proposed (new) commercial sewage sludge composting facilities shall:

9.1.a. Include air pollution control for all emissions from active composting
operations and analyze whether other sources (general building ventilation air, mixing area,
curing piles, etc.) need controls. The level of control, BACT, shall include all reasonable
practices to reduce/minimize odors and add-on controls as determined by a BACT analysis;

9.1.b. Demonstrate through air dispersion modeling approved by the Director that
any odors emitted will not result in a predicted off-site nuisance odor condition. All composting
odors, all odors from non-composting operations at the site (i.e. wastewater treatment unit
processes) that are generated at sufficient levels to cause off-site nuisance conditions and all
residual odors remaining after control treatment should be included as inputs to the model; and

9.1.c. Prepare and submit to the Director for review and approval an odor
management plan that incerporates Best Management Practices (BMPs). The odor management
plan shall include at a minimum the following:

9.1.c.1. A plan that details specific operational procedures that shall be
used to minimize odor generation;

45CSR4 Oder rule amendment
January 2,2000 pg |



9.1.c.it. A contingency plan for facility upset and/or nuisance conditions;
and

9.1.c.lil. A complaint response program and a proposal for a community
outreach/involvement program for odor management,

9.2. All existing commercial sewage sludge composting facilities that have been
temporarily or permanently shut down or their operations limited in any way by a court order of
record or determination by a Court of Record or by any Division of Environmental Protection
order, action, determination, Consent Order, Agreement, or Consent Order and Agreement shall:

9.2.a. Identify and quantify all sources of odor at the site, including odors from
non-composting activities;

9.2.b. Prepare and submit to the Director, within the time frame determined by
the Director, a compliance plan to remedy the existing odor problems that includes a schedule for
initiation of control measures, including, but not limited to:

9.2.b.1. Optimization of operating and maintenance procedures to reduce
the generation of odors;

9.2.b.ii. An air pollution control/treatment system for, at a minimum, all
emissions from active composting operations;

9.2.b.iii. An evaluation of the need for an odor treatment/control system
for all other areas such as mixing, curing, and storage areas;

9.2.b.iv. An evaluation of all other odor control options and their
effectiveness/applicability to the source; and

9.2.h.v. A demonstration of the compliance plan effectiveness through the
Director approved air dispersion modeling referred to in section 9.1.b. of this rule.

9.2.c. Upon approval by the Director of the compliance plan, implement all steps
of the plan.

9.3. A BACT analysis (determining BACT) shall be conducted in a "top-down” manner.
All odor control methods and devices possible must be considered; elimination of specific
strategies must be documented on technical, economic or other considerations. Odor Control
methods currently and successfully in long-term use at other similar facilities will automatically
be considered technically feasible unless substantial documentation to the contrary is provided.

45CSR4 Odor rule amendment
January 2, 2000 pg 2



9.3.a. The minimum level of air pollution control that will be considered BACT
is that level which will not result in a condition of nuisance odors off-site. This criterion must be
met regardless of the cost such control would entail.

9.4. Exemptions.

9.4.a. The Director will consider, on a case by case basis, exemptions from the
add-on control requirement for new facilities in section 9.1.a., but not for existing facilities with
odor problems, if the proponent can demonstrate a condition of odor will not occur due to the
size and location of the facility.

9.4.b. Such exemptions will not be considered for facilities in urban areas or very
close to residential areas in rural areas.

9.4.c. A detailed dispersion modeling analysis and other supporting
documentation must be submitted to the Director as part of any such exemption request.

9.4.d. Facilities that receive such an exemption must submit to the Director, for
review and approval, a detailed contingency plan. The contingency plan shail include, but not be
limited to:

9.4.d.i. A written agreement adequate to ensure that an available
alternative disposal, handling, or composting facility exists should cdorous conditions necessitate
the routing of the compostable material to an altemate facility; and

9.4.d.1i. Detailed operation and maintenance steps that will be taken to
minimize odors at the facility applying for the exemption should nuisance conditions occur.

9.4.e. The Division encourages innovative technology and will, on a case-by-case
basis, consider applications for pilot or demonstration projects. Such applications shall be subject
to the terms of subsections {a) through (d) above.

9.5. Criteria for approval.

9.5.a. The design of proposed sources, as well as proposed modifications to a
source, should be evaluated for an impact of five (5) Dilutions to Threshold (D/T) or less, as
predicted by the Director approved air dispersion modeling.

9.5.a.i. Impacts should be evaluated at the property boundary or at the
point of maximum impact beyond the property boundary, whichever results in a higher predicted
impact, unless otherwise approved in writing by the Director.

45CSR4 QOdor rule amendment
January 2, 2000 pg 3



9.5.a.ii. On a case by case basis, the Director may agree to allow use of
the most sensitive receptor as the design point, even though this may result in a less stringent
requirement than use of the property boundary, if requested by the applicant and if adequate
justification is submitted to indicate that both the existing and future land use in between the
receptor and facility property line supports such a request.

9.5.b. The Director may require that an applicant demonstrate compliance with a
design standard (as predicted at the property boundary or at the point of maximum impact
beyond the property boundary, whichever results in a higher predicted impact) of less than five
{5) Dilutions to Threshold (D/T) at sites which the Director determines are appropriate due to
local meteorology and topography, previous history of chronic odors, or intensity/density of local
development.

9.5.c. Use of five (5) Dilutions to Threshold (D/T) as a minimum design
standard in no case exempts a facility from having to operate in such a2 way as to prevent
nuisance conditions from occurring off-site. The facility operator is responsible for ensuring that
nuisance conditions do not ocour off-site regardless of the D/T level designed for and regardless
of the resilts of compliance testing.

9.5.d. For existing sources, as well as proposed and modified sources after they
are in operation, a condition of odor will be determined by the Director during actual site visits
and other pertinent information (such as complaints) as well as by compliance testing results.
Modeling results which represent conditions at a particular point in time are not in and of
themselves sufficient to prove that an odor does not exist at an operating facility.

9.6. Air modeling procedures.

9.6.a. The acceptable limit, for purposes of design and compliance testing, is a
modeled impact not greater than five (5) Dilutions to Threshold at the more stringent of either (a)
the property boundary, or (b) the maximum ground-level impact off-site, under stability class E,
as established by generally accepted professional engineering practices, for ground level sources
or the most conservative stability class for discharges from stacks, unless otherwise approved in
writing by the Director.

9.6.b. Modeling protocols must be submitted to the Department for approval. The
protocol shall at a minimum:

9.6.b.i. Use the most recent EPA approved ISCST model and instruction
manual;

435C8R4 Qdor rule amendment
January 2, 2000 pg 4



9.6.b.il. Use generic worst-case meteorological data. Site specific
meteorology can be used for refined analysis if the limit is exceeded in screening. Site specific
data must first be approved by the Director;

9.6.b.1i1. Incorporate downwash and terrain factors in the model;

9.6.b.iv. Model all odor sources, including on site sources of fugitive
odor emissions, for simultaneous total impact; and

9.6.b.v. Model using worst-case, short term, peak odor emission rates.

9.6.c. For purposes of dispersion modeling of property line/receptor impacts,
emission from biofilters or scrubbers should be assumed to be not less than approximately 50
D/T on average unless adequate information is submitted otherwise.

9.7. Process operation and maintenance

9.7.a. New facilities must be designed to ensure that the facility will employ
procedures and equipment effective to minimize odors.

9.7.b. All existing commercial sewage sludge composting facilities that have
been temporarily or permanently shut down or their operations limited in any way by a court
order of record or determination by a Court of Record or by any Division of Environmental
Protection order, action, determination, Consent Order, Agreement, or Consent Order and
Agreement must first optimize their operating and maintenance procedures so that odor
generation is minimized as much as possible prior to the addition of any odor control equipment.

9.7.c. Plans submitted for approval regarding optimization of operating and
maintenance procedures shall include but not be limited to:

9.7.¢c.i. An evaluation of materials handling practices prior to mixing with
bulking agents including but not limited to; size of bulking agent, storage time and chemical
addition prior to dewatering;

9.7.c.ii. Mixing systems designed to produce an initial homogenous mix
without large clhumps of raw compost material, or excessive moisture;

9.7.c.iii. , Aeration systems designed to ensure that adequate and timely
aeration is provided to al! parts of the piles during active composting;

45CSR4 Odor rule amendment
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9.7.c.iv. Temperature feedback controiled systems such that the internal
pile temperature is controlled within the optimum range--not greater than 60-65 degrees
Centigrade (140-149 degrees Fahrenheit) , preferably below 60 degrees Centigrade;

9.7.c.v. Procedures for maintaining proper pile height, aeration rate,
temperature control and cycle times for composting, curing and storage; and

9.7.c.vi. Air dispersion modeling showing whether curing piles should be
located in an enclosed building.

9.7.d. All curing piles shall be under roof, and facilities should be evaluated on a
case by case basis to determine whether storage piles need to be under roof to prevent re-
establishment of biological conditions conducive to odor generation.

9.7.e. All facilities should have, at a minimum, access to an available portable
aeration system available for use on curing and/or storage piles.

v 9.7.f. Biofilters

9.7.f.1. Biofilters should be designed at a loading rate not to exceed three
cubic feet per minute per square foot (3 CFM/SF);

9.7.fii. Biofilters should include an irrigation system and a humidification
system that is adequate to prevent drying out of the unit;

9.7.f.iii. The biofilter design should contain an evaluation of whether pre-
scrubbing is necessary to prevent excessive ammonia and particulate loading;

9.7.fiv. Biofilters should be designed with an empty bed detention time
of 45-60 seconds and should be three to four feet in depth;

9.7.f.v. The facility shall provide for short term contingency in the event
of catastrophic failure or for routine replacement of the biofiltration system bed media. The
duration of each contingency event shall be for a period necessary to re-establish a population of
organisms within the bed for optimum pollutant removal.

9.7.8. Wet chemical scrubbers.
9.7.gi. A three stage system for wet chemical scrubbers is required. Stage

one for ammonia removal, stage two for oxidation of reduced sulfur compounds (methyl di-
suifide, etc.), stage three for removal of chlorine carry-over from the second stage.

45CSR4 Odor rule amendment
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9.7.g.1i. Ammonia removal efficiency in the first stage must be monitored
to assure that ammonia does not carry over into the second stage where it may interfere with the
oxidation of reduced sulfur and other compounds in the second stage.

9.7.g.iii. The pH of the second stage must be continuously monitored to
assure that any sulfuric or other acid carry-over from the first stage does not lower the pH of the
second stage excessively.

9.8. Emission limitations.

9.8.a. The emission rates resulting from the BACT analysis and used in the
modeling to demonstrate compliance with the design criteria of five (5) Dilutions to Threshold
(D/T) , will become the facility’s allowable emission rate.

9.8.b. A facility may have more than one emission limit if more than one odor
source exists at the facility. Potential sources include, but are not limited to:

. 9.8.b.1. Emissions from treatment systems such as biofilters and chemical
scrubbers;

9.8.b.i1. Areas that are vented without treatment, such as through fans,
doors, windows, stacks or through building ventilation systems: and

9.8.b.iii. Outside operations, such as piles and storage areas, and lagoons;
and

9.8.b.iv. Sources of fugitive emissions.
9.9. Testing.

9.9.a. All new sewage sludge composting sources and associated air
pollution/odor control equipment shall undergo compliance testing twice per year, or at a
frequency that the Director determines is sufficient to demonstrate compliance with odor
emission limits and/or control efficiencies as contained in any Director approval for the source.

9.9.b. All existing commercial sewage sludge composting facilities that have
been temporarily or permanently shut down or their operations limited in any way by a court
order of record or determination by a Court of Record or by any Division of Environmental
Protection order, action, determination, Consent Order, Agreement, or Consent Qrder and
Agreement shall also be required to undergo compliance testing,

9.9.c. Compliance testing shall consist of odor panel analysis of samples taken at
the points of generation and the analysis should be conducted in accordance with ASTM Method

45CSR4 Oder rule amendment
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679-91 unless otherwise approved by the Director. The director may also require samples to be
taken at other on-site or off-site locations.

9.9.c.i. Samples shall be taken from the point(s) of generation, or other
sites as required;

9.9.c.il. In no case shall sample storage time exceed 24 hours prior to odor
analysis;

9.9.c.iii. Odor samples shall be collected into gas sampling bags made of
Tedlar unless otherwise approved by the Director;

9.9.c.iv. Odor samples shall be collected using a sampling line made of an
odor-free, chemically inert and non-reactive material;

9.9.c.v. The sampling bag shall be purged with the sample at least once
prior to collecting the sample;

9.9.c.vi. The gas shall be transferred directly into the sampling bag
without going through any potential sources of contamination such as pumps;

9.9.c.vii. Samples should be maintained at ambient temperature and
contact with direct sunlight should be avoided;

9.9.c.viii. Air flow shall be regulated at a minimum of three (3} liters per
minute per sniff port unless otherwise approved in writing by the Director;

9.9.c.ix. During odor panel testing each diluted sample must be presented
to the sample with two odor-free blanks, for statistical validation purposes, by using three (3)
sniff ports;

9.9.c.x. Odor panels shall consist of 2 minimum of 6 to 8 individuals
preferably comprised of non-smokers and of both genders. Panelists shall be screened and
trained;

9.9.c.xi. All olfactometer parts that come into direct contact with the
sample in any way must be chemically inert and nonreactive and must be able to be purged or
cleaned quickly.

9.9.d. If the compliance testing indicates an exceedance of the “back-calculated”
emissions limit, the composting facility shall at a minimum:

45CSR4 Odor rule amendment
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9.9.d.i. Initiate a preliminary investigation into the reasons for the
exceedances. The preliminary investigation shall include at a minimum an evaluation of whether
odor control system and aeration system components are operating correctly; and

9.9.d.ii. Submit, along with the preliminary investigation, a scope of work
for tasks related to a more detailed and comprehensive evaluation of the reasons for the
exceedances.

9.9.e. The scope of work shall include an evaluation of whether operating and
maintenance procedures can be modified to minimize odor generation rates at the facility.

9.9.f. The preliminary investigation and scope of work shall be submitted to the
Director for review and approval as soon as possible but in no case later than 30 days from the
facility's receipt of the compliance testing results, which results shall not be unreasonably
withheld.

9.10. Determination of nuisance.

9.10.a. The determination of a nuisance condition resulting from composting
odors should not be based on specific chemical thresholds. Because of synergistic effects,
different levels of sensitivity to odors, and limitations on analytical methods and other factors, a
nuisance may exist even when specific compounds are found to be below any established
thresholds.

9.10.b. The overall method of odor analysis, most commeonly performed by an
odor panel, uses a total of all odor detected. Thus synergistic effects and odors from compounds
too obscure or dilute to analytically measure are accounted for in the analysis.

9.10.c. Specific chemicals measured by existing analytical procedures can help
evaluate the performance of pollution control equipment and should be considered as a tool to
evaluate design performance as appropriate. However, the overall method of odor analysis is to
be used for total off-site impacts.

9.10.d. Limited testing can not cover all operating conditions and odor level
testing includes some inherent variability. Therefore, the Director will also use site visits and will
consider other pertinent information, such as complaints, when determining whether
odor/nuisance conditions exist off-site regardless of emissions compliance test results. The
operator shall complete a standard form, prepared by the Director, for all odor complaints
received by the facility. Copies'of the completed form shall be sent to the Director, the local
Board of Health, and the complainant.

45CSR4 Odor rule amendment
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Change sheet
for amendment to 45 CSR 4

§45-4-2. Definitions,
Added “(BACT)” after “Best Available Control Technology”

In definition of “Dilutions to Threshold (D/T)” I put parentheses around “plus the one volume of
odorous air.”

§45-4-9. ThIS sectlon appllcs to new all commercral eewagc sludge compostmg facilitiess-major
difica g es--and which includes all

exxstmg commerc:al epnen-eommema}scwagc sludgc compostmg faczhnes that have been

- temporarily or

Emagently shut dgwn og the;r opcratlons Inmtcd in any way by a court order of record or
determination by a Court of Record or by any Division of Environmental Protection order, action,

determination, Consent Order, Agreement, or Consent Order and Agreement.

9.2. A]l cxmtmg commermal mwn—eemmeve&al-qewage Qludge compomnfr facilities that have

been dete ad-to-be-cre or-contrib o ce-gondition- temporarily or
permgnentlv shut down or thc1r oneratmm Ilmltcd in any. wa@v a court order of record or
determination by a Court of Record or by any Division of Environmental Protection order, action,

determination, Consent Order. Agreement, or Consent Order and Agreement shall:

9.2.b.iii. An evaluation of the need for an odor treatment/control system shall-be-
eondusted for all other areas such as mixing, curing, and storage areas;

9.2.b.v. A demonstration of eeatrel the compliance plan effectiveness through the
Director approved air dispersion modeling referred to in section 9.1.b. of this rule.

9.4.d.ii. -A- dDetailed operation and maintenance steps that will be taken to minimize
odors at the facility applying for the exemption should nuisance conditions occur.

9.4.e. The Division encourages innovative technology and will, on a case-by-case basis,

consider applications for pilot or demonstration projects. Such applications shall be subject to the
terms of subsections (a) through (d) ahove,

9.6.b.i. Use the most recent EPA approved ISCST model and instruction manual:

9.6.b.iv. Mode! all eder sources, including sources of fugitive emissions,
simultaneously for total impacts; and

9.6.b.iv. Model all gdor sources, including on site sources of fugitive odor emissions,
for simultaneoustyfer total impacts; and

9.7.b. AJ-Eemstmg commcr0131 mea—emre&al-sewagc sludge compostmg facilities
that have been determi :
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temporarily or permanently shut down or their operations limited in any way by a court order of
record or determination by a Court of Record or by any Division of Environmental Protection
order, action, determination. Consent Qrder, Agreement, or Consent Qrder and Agreement must
first optimize their operating and maintenance procedures so that odor generation is minimized as
much as possible prior to the addition of any odor control equipment.

9.7.c.i. An evaluation of materials handling practices prior to mixing with bulking .
agents including but not limited to; size of bulking agent storage time and chemical addition prior
to dewatering;

9.7.c.iv. Temperature feedback controlled systems such that the internal pile
teruperature is controlled within the optimum range--not greater than 60-65 degrees Centigrade

(140-149 degrees Fahrenheit), preferably below 60 degrees Centigrade;

9.7.d. All curing piles should shall be under roof, and facilities should be evaluated on a
case by case basis to determine whether storage piles need to be under roof to prevent re-
establishment of biological conditions conducive to odor generation.

9.7.e. All facilities should have, at 2 minimum, access to an available portable aeration
system available for use on curing and/or storage piles.

9.7.¢. Wet chemical scrubbers,

9.7.g.i. A three stage system for wet chemical scrubbers is required. Stage one for
ammonia removal, stage two for oxidation of reduced sulfur compounds {methyt di-sulfide, etc.),

stage three for removal of chlorine carry-over from the second stage.

9.7.g.ii. Ammonia removal efficiency in the first stage must be monitored to assure
that ammonia does not carry over into the second stage where it may interfere with the oxidation of

reduced sulfur and other compounds in the second stage.

9.7.g.iii. The pH of the second stage must be continuously monitored to assure that
any sulfuric or other acid carry-over from the first stage does not lower the pH of the second stage
excessively.

8.8.b.ii. Areas that are vented without treatment, such as through fans, doors,
windows, stacks or through building ventilation systems; and

9.8.b.iil. Outside operations, such as piles and storage areas, and lagoons: and

9.8.b.iv. Sources of fugitive emissions.

9.9.b. All Eexisting commercial er-non-commercial sewage sludge composting facilities
that have been inad-to-be-oreating-o inato-ap-off cite-Ruisance ition

.

temporarily or permanently shut down or their operations limited in any way by a court order of

record or determination by a Court of Record or by any Division of Environmental Protection

order, action, determination, Consent Order, Agreement, or Consent Order and Agreement #ay

alf- LR
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shall also be required to undergo compliance testing.

9.9.f. The preliminary investigation and scope of work shall be submitted to the Director
for review and approval as soon as possible but in no case later than 30 days from the facility’s
receipt of the compliance testing results, which results shall not be unreasonably withheld.

9.10. Determination of nuisance.

9.10.a. The determination of a nuisance condition resulting from composting odors should
not be based on specific chemical thresholds. Because of synergistic effects, different levels of
sensitivity to odors, and limitations on analytical methods and other factors, a nuisance may exist
even when specific compounds are found to be helow any established thresholds.

9.10.b, The overall method of odor analysis. most commonly performed hy an odor

panel, uses a totat of all odor detected. Thus synergistic effects and odors from compounds too
obscure or dilute to analytically measure are accounted for in the analysis.

9.10.c. Specific chemicals measured by existing analytical procedures can help evaluate the
performance of pollution control equipment and should be considered as a tool to evaluate design

performance as appropriate. However, the overall method of odor analysis is to be used for total
off-site impacts. -
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33CSR2

TITLE 33

LEGISLATIVE RULE =
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF WASTE MANAGEMENT

SERIES 2
SEWAGE SLUDGE MANAGEMENT RULE

§33-2-1. General.

1.1. Scope. -- This legislative rule establishes
requirements for the permitting siting, bonding,
installation, establishment, construction,
modification, and operation of any facility that
generates, processes, recycles and/or disposes of
sewage studge by whatever means, including, but
not limited to, land application, composting,
incineration, mixed waste composting, or any
other method of handling sewage sludge within the
state. This rule applies to any person who owns or

operates a sewage sludge facility or who is -

responsible for the processing or disposal of
sewage sludge.

1.2. Authority. -- W. Va. Code §§22-15-8(¢),
22-15-20(b) and 22-15-20(q).

1.3. Filing Date. -- Aprit361595
1.4, Effective Date. -- Apai30,1599

1.5. Incorporation by Reference, --
Whenever federal or state statutes or regulations
are incorporated into this rule by reference, the
refercnce is to the statute or regulation in effect on
the effective date of this rule.

§33-2-2. Definitions.

The following definitions shall apply to this
rule unless otherwise specified herein;

2.1, “Agricultural Land”™ is land on which a
fo feed ¢ crop i i
incl 1s not limi ronee land and fan

u AL

2+ 2.2, "Agronomic rate” means the whole

sewage sludge application rate, by dry weight,
designed: {1) To provide the amount of nitrogen
needed by the focd crop, feed crop, fiber crop,
cover crop or vegetation on the land; and (2) To
minimize the amount of nitrogen in the sewage
sludge that passes below the root zone of the crop
or vegetation grown on the land to the ground
water,

22: 2.3, "Applicant" means the person
applying for a commercial solid waste facility
permit or similar renewal permit and any person
related to such person by virtue of common
ownership, common management or family
relationships as the dircctor may specify, including
the following: spouses, parents, children and
siblings.

23- 24 "Approved solid waste facility”
means a solid waste facility or practice which has
avalid permit under W. Va. Code §22-15-1 et seq.

24 2.5. “Backhauling” means the practice of
using the same container to transport solid waste
and to transport any substance or material used as
food by humans, animals raised for human
consumption or reusable item which may be
refilled with any substance or material used as
food by humans.

2-5- 2.6. "Bulking Agent" means materials
mixed or composted with sewage sludge such as
yard waste, wood chips, leaves and other living or
dead plant tissues approved by the chief as suitable
to promote the passage of air through a static pile
or windrow.

7 “Bulk Sew lu P -
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leaming of sl ;
identify and correct the problem must be
submitted for the facility within sixty days, The
director may develop temporary loading rates,
for a period not to exceed stx-menths one vear,
based on the provisional limitations of Table 2 of

this rule and on results from monthly sewage

| vastewater |

facility.

32¢-_3.2.d. No person shall be ailowed
to land apply so much sewage sludge as to
exceed the agronomic rate for that land or a rate
of fifteen dry tons per acre per year, whichever is
less: Provided, That up to twenty-five dry tons
per acre per year may be applied in the
reclamation of surface mine land.

324—32¢ No person shall be
allowed to store sewage sludge at a land
application site for a period longer than one
week; except storage shall be allowed for no
longer than three months where provisions,
approved by the chief of the Office of Water
Resources of the Division, have been made to
prevent leachate runoff into surface or
groundwater. Septage storage shall only be
allowed in-tank and for no more than three days,
or as otherwise authorized by the chief of the
Office of Water Resources of the Division,

32e: 3.2.f. No person shall be allowed
to land apply sludge except during the hours of
daylight.

3.3. Sewage Sludge Processing Facility
Operational and Design Requirements,

3.3.a. Sewage sludge processing
facilities must adhere to the following
requirements:

3.3.a.l. Areas used for processing,
curing and storage of raw materials, intermediate
and final products, loading and unloading areas,
impoundments, pipelines, ditches, pumps and
drums, sumps and tanks, must be designed,
constructed and operated to prevent release of
contaminants to the groundwater and surface

water. Storage of finished products from the
facility shall be limited to one year.

3.3.a.2. The facility must be
designed and operated to control vectors and
odors.

3.3.a.3. The facility must not be
operated or constructed within the one hundred
year flood plain unless provisions have been
made to prevent the encroachment of flood
waters upon the facility.

3.3.a.4. All land areas within the
boundaries of a sewage sludge processing
facility upon which sewage sludge, intermediate
or final products come in direct contact with the
land surface must be protected in accordance
with the Groundwater Protection Act, W. Va.
Code §22-12-1 et seq., and the rules
promulgated thereunder, including 46CSR12,
46CSR58, and 46CSR59.

3.3.b. Any person operating 2 sewage
sludge processing facility shall conduct off-site
odor monitoring. The frequency of odor
monitoring shall be quarterly or as otherwise
specified by the director. The Bamebey-Chency
scentometer or other instrument, device or
technique designated by the director may be used
as a guide in the enforcement of this rule and
may used in the determination of the
objectionability of an odor.

3.3b.1. When an odor is detérmined to be
objectionable and repetitious by the director, the
director may require the facility to conduct related
studies within a specified time period. These
stadies may include, but are not limited to,
sampling and analysis to identify the specific
chemical compound(s) which are causing the
objectionable odor, analysis of samples by odor
panels, air dispersion modeling studies, and
evaluation of applicable odor control devices and
odor control programs.

3.4. Leachate Management Requirements.
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z.1,¢. Chapter 3, except for pacagraphs 3-301.1 1{B), Preventing Contamination From Hands;
subparagraphs 3-401.1 1{('}(2) and 3-401.11(D}2), Cooking of Raw Animal Foods: subparagraph 3-
301.16(CH2), Potentially Hazardous Food, Hot and Cold Holding: and section 3-603.11, Consumer
Advisory, and the word "intact” in subparagraphs 3-401.11{C) and 3-401. 1 1{D).

2.1.c.1. The following shall be added to section 3-301.11: “Food shall be prepared with
the Jeast possible manual contact, with approved utensils, and on surfaces that prior to use have been
sleaned, rinsed and sanitized to provent cross-contamination.”

2.1.¢.2. The following shall be udded to subparagraph 3-501.16(C): "Within 7 years of

the effective daic of mxa rale, the squipment is upgraded or replaced (o maintain food at a temperuture
of 5°C{41° F} or fess.”

Add: 2.1.i.tc. Enforcement of the above shall be in compliance with Chapter 6, Article 6 of
the WV Code. |

Add: 2.2 The Dircctor shall use ammexes 2 through 7 of the Food Code in the interpretation and
application of this mle.

64-17-5 Tmplementation

5.1 Food establishments in operation at the time these rules become cffective, and meetin_g‘all
applicable prior rules, shall be deemed eligible for a permit to operate, provided that any construction
taking place after the effective date of these rules shall be in compliance with these rules.

5.2 Prior to July {, 2001, the director shail conduct the first inspection of an establishment
under this rule as a courlesy inspection o advise and train the psmi{ holder on the provisions of this
ride. At the completion of the first msp‘,won the director shall provide the permit holder with two
inspection reports, one using the scoring systein from the previous rule and onc indicating the
viclations aoted under this rule.

5.3 Before impiementing this tule, the director shall provide training courses for permit holders
and jocal heatth department personnel.

Need wording: Old rules still in effect til 7/1/2000. New rule not to be in force til 7/1/2001.

page 1 of 2
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REVISIONS TO 64CSR17, FOOD ESTABLISHMENT RULE - CONT’D

64-17-6 Fooa Establistunent Advisory Board
6.1 The director shail establish an advisory board and shall serve as chairman.
6.2  The advisory board membership shall include, but is not limited to, representatives of
the Division of Health, local health departments, the retail food industry, restaurants, institulional food
service providers, senior programs, convenience stores. and school lunch programs.

6.3 Fhe duties of the board shell include, but are not limited 10, developing
recommendations on:

- 6.3.2 Training
6.3.b Standardization of local health department personnet and programs
6.3.c. Interpretations of the provisions of this rule
6.3.4 Requests for weivers and variances, and
6.3.e Rcesponding o complaints.

6.3.f. Revisions to the rule, including bare-hand contact with ready-to-eat foods.

6.4  The board shall usc annexes 2 through 7 of the 1999 Food Code as guidelines in the
portormance of their duties.

9.1 Any person who violates any provision of this rule is guilty of a misdemeanor. Penaltes
shall be entorced in accordunce with Chapter 16, Anticle 6.

page 2 of 2
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ROBINSON & McELWEE LLP
MEMORANDUM
TO; Senator Sarah M. Mincar
FROM: David L. Yaussy
DATE: November 29, 1999

RE:

You asked my partner, Mike McThomas, for the amendment to the state water quality
standards that was proposed during the 1998 Legislative Scssion that would have allowed further
development along the Upper Blackwater River in Canaan Valley. You may not be aware that in
the fal! of this year the Blackwater River Watershed Associationcommissioned Potesta & Associates
to do a use attainability analysis, just as the U.S. Environmental Protection Agency suggested in the
Upper Blackwater River TMDL report, A use anainability analysis is done to evaluate whether &
siream can support one or more activities; in this case, the analysis was done to determine whether
the Upper Blackwater River is a year-round trout stream. The uge anginability analysis, which was
presented to the West Virginia Environmental Quality Board at its October 29, 1999 meeting,’
showed that the natural conditions of the Blackwater River above Davis do not Support year-round
trout popﬁlations. Conseguently, the B2 use designation (the category assigned to trout waters) can
be removed and replaced with the designation for warmwater aquatic life, B1. That would mean that

the level of dissolved exygen in the Upper Blackwater would have to exceed § mg/l, rather than the

"The Environmental Quality Board has not made a decision yet as to whether it will support
2 change in the aguatic life usc for the Upper Blackwater. Because of the press of business the Board
has not yet had time to hear from environmental groups and others opposed to the use change.

-B2
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. 6 mg/l concentration that would be required if the Upper Blackwater continues with a B2
designation. If the dissolved oxygen standard for the Upper Blackwater River was 5 mg/l, the river
would not be considered impaired and would support additional development in Canaan Valley

The necessary change can be made by amending 46 C.S.R. 1, the West Virginia water

quality standards, by striking the parenthctical *(Rescrved)” and adding Seetion 7.2.4.9.1:

—

“Except that the aquaticlife usc in the Blackwater River u pstream of the town of Davis sheli
be Catcgory B1” and by deleting the reference to the Blackwater River in the list of trout
streams found in Appendix A of the water quality standards. This would change the assigned
aquatic life use in the Upper Blackwater from B2 1o BI.

You should be aware that U.S. EPA must approve a change in 2 use designation, such as you
would propose for the Upper Blackwater River, and U.S. EPA's rules require that the use change be
the subject of a public hearing. That hearing could be held by the Legislature, but it would have 1o
meet U.S. EPA requirements for form and notice.

Allegheny Power and the Blackwater River Watershed Association were pleased to learn of
your interest in this effort and they pledge their assistance. As you know so well, this is a very
important issue for Canaan Valley and its cconomy. If I can provide you with any additionat
information, please let me know.

DLY:shb

o Michael McThomas



Office of Air Quality
1558 Washington Street, East
Charleston, WV 25311
Telephone Number: (304) 558-0885
Fax Number: (304) 558-1222

West Virginia Division of Environmental Protection

Ceeil H. Underwood Michael C. Castle
Governor Director

December 22, 1999

Honorable Michael Ross, Co-Chair
Legislative Rule-Making Review Committee
Room MB49 - State Capitol

Charleston, West Virginia 25305 E?é}ggg &fg@

Honorable Mark Hunt, Co-Chair [

Legislative Rule-Making Review Committee e 3 1599

Room MB49 - State Capitol Lol o

Charleston, West Virginia 25305 fﬁgﬁé‘aﬁ%@ Relg ﬁ?aﬂxﬁn@
~Sigyy fcmm%a

Re: Office of Air Quality - 45CSR28 Approved Rule
Dear Chairman Ross and Chairman Hunt;

The Division of Environmental Protection’s (DEP), Cffice of Air Quality (OAQ) is herein
filing for the Legislature’s consideration proposed language changes to WV Code §22-5-18 which
mandates the creation of an open-market air pollutant emissions trading rule and those pages of the
rule 45CSR28 “Air Pollutant Emissions Banking and Trading” which contain revisions to the
proposed language. The trading program mandated in the aforementioned Code section resulted
from the passage of HB4578 in March, 1998.

Pursuant to a stakeholder-based rule drafting process in mid to late 1998 and completion of
the agency’s rule-making process in late 1998, OAQ filed 45CSR28 with the Legislative Rule-
Making Review Committee on February I, 1999, At the time of rule filing and at the LRMRC’s
meeting on July 11, 1999, CAQ representatives informed the Committee of the complexities and
problems encountered in developing 45CSR28 particularly with respect to uncertainties in receiving
the necessary approval of the Environmental Protection Agency (EPA).

EPA has drafted and revised its guidance document for states to follow in developing
federally-approvable Economic Incentive Programs including open-market emissions trading
programs. EPA’s final draft guidance document was not published for public comment, however,
until September 15, 1999 and the public comment pericd for this draft federal guidance document
did not end until December [0, 1999. Since EPA’s program requirements are still uncertain as a

“To use all available resources to protect and restore West Virginia's i
. . . 3 N + » v
eavironment in copcert with the nceds of present and future generations, Bnvi f Prowetion
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Honorable Mark Hunt
Decemnber 22, 1998
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result of the status of its guidance document and pending decisions on other states’ emissions trading
rules, OAQ still cannot be completely confident that 4SCSR28 with the revisions noted will be fully
approvabie by EPA.

In accordance with our letter to you on September 1, 1999, OAQ and its stakeholder group
have met several times and have attempted to construct revisions to 45CSR28 and suggested Code
revisions which we believe can better conform the program to current and anticipated federal
requirements.

We have briefly described the revisions to the version of 45CSR28 filed with the Committee
on February 1, 1999 as follows:

I. The second sentence of subsection 2.18 defining “geographic ares™ was deleted due to
coneerns that it conflicted with or added confusion to the geographic restrictions on emission credit
use established in Section 10. For clarity OAQ also listed, in the first sentence, “pollutant” as one
of the factors considered by the director in defining a geographic area.

2. A proviso was added at the end of the sentence at subsection 4.3 to clarify that reductions
in emissions of hazardous air pollutants that were alsc volatile organic compounds (VOCs) or
particulate matter (PM} could generate emission credits that could allow an increase in non-
hazardous VOC or PM at a particular facility or emissions source.

3. The similar language in subsection 4.4 and subdivision 16.1.c was amended to better
conform to the authorizing statute and to clarify that the director will consider geographically
disproportionate air quality impacts resulting from emissions trading to potentially preclude ernission
credit use and also in periedic program evaluations. This attempts to address particular EPA
concerns about general equity and environmental justice associated with the trading process.

4. A new subsection, 4.14, was added to clarify that possession of an emission reduction
credit conveys no property rights. This is also an EPA requirement.

5. In an attempt te address continuing EPA concerns about allowing the registration and use
of emission credits from facility shutdowns, several significant revisions were drafted:

{a) New subdivision 7.1.d and subsection 12.7 were added to require notice to the
director of intent to register shutdown-related credits within sixty (60) days of the rule’s effective
date. The intent of this provisicn is to allow a relatively quick assessment of whether the amount
of such credits will be problematic with respect to program implementation and federal approval and
credit quality and also to force legitimate “old” shutdown credits into the system quickly. This
provision may also serve to reduce the number of shutdown credits by disaliowing their registration
after the 60-day notice pericd.

“To use all availabie resources to protect and restorc West Virginia's P eginia
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(b) Subdivision 11.1.b was revised to eliminate the reference to voluntary emission
reduction credit transfer to the Deveiopment Office or a public interest group and to more
importantly discount pre-program shutdown credits by 50% for the benefit of air quality. Emission
reduction credit generators are not precluded from donating or transferring legitimate credits to the
Development Office, public interest groups or any other party. Any persons possessing emission
reduction credits, however, must meet the credit use restrictions of the rule,

6.  Subsection 13.4 was slightly amended to correct redundant use of the word
“certification.”

7. The first sentence of subsections 12.5 and 13.5 were amended to provide for electronic
submission of registrations only if authorized by the director,

8. Subsections 15.3 and 15.5 were slightly revised to clarify that;

(a) a discovery by an investigation of the director of overestimated or improper credits
being registered would subject the person so registering to the requirement for providing treble the
number of defined credits.

(b} a person reporting to the director their discovery of insufficient registered credits
would be required to provide up to treble the number of deficient credits in the director’s discretion.

9. The second sentence of subsection 6.5 was corrected by adding the inadvertently omitted
word “If"" at the beginning of the sentence as drafted in the February 1, 1999 proposed rule.

10. In subsection 4.11 the specific federal register citation was deleted as a result of ongoing
litigation relative to the federal rules contained in that reference.

I1. A new subsection, 11.4, was added to more closely conform 45CSR28 to the Michigan
rule upon which the OAQ rule is based. The provision creates a more restrictive time periced for use
of certain emission reduction credits resulting from early compliance with new emission control
requirements. OAQ has tried to closely track the Michigan rule due to its apparent EPA
approvability and working history.
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2.18. “Geographic area” means any specific region designated by the director, considering
the pollutant, topography, air quality contribution of sources, and any air quality concerns
rclevant to that region.

2.19. “Hazardous air pollutant” means an air pollutant listed pursuant to 42 U.S.C. §7412(b).

2.20. “Mobile source” means any vehicle or engine that is used for on-highway or non-road
purposes, the mobile source-rclated fuel or fuel delivery system used by the vehicle or engine, or
both, and the operation strategies assoctated with the vehicle or engine. For the purpose of this
definition, non-road vehicles and engines include all non-road vehicles and engines used in
marine vessels, locomotives, and airplanes, as well as non-road vehicles and engines described in
the definition of “non-road” contained in the federal clean air act or federal guidance.

2.2}, “National ambient air quality standard” means a primary or secondary standard
established by the administrator of the United States Environmental Protection Agency pursuant
to section 109 of the federal clean air act.

2.22. “Netting” means the generation and use of an emission reduction credit at a modified
stationary source to lower the net emissions increase below significant levels so that the modified
stationary source is not subject to new source review requirements under federal or state
regulations.

2.23. “New source review” means the permitting requirements for new and modified sources
contained in 45CSR 13, 45CSR 14, 45CSR 19 and in parts C and D of title I of the federal clean
air act and in 40 C.F.R. §§51.165, 51.166, and 52.21.

2.24, “Nonattainment arca” means any area of the state designated by the administrator of
the United States Environmental Protection Agency in accordance with section 107(d) of the
federal clean air act and 40 C.E.R. part 81 as having not attained the relevant national ambient air
quality standard for a given criteria pollutant.

2.25. "Offset” means the use of an emission reduction credit to compensate for emission
increases of volatile organic compounds or criteria pollutants, except ozone, from a major new or
major modified stationary source subject to the requirements of 45CSR19 and section 173 of the
federal clean air act.

2.26. “Overage” means emissions above those specified by an applicable requirement.

2.27. *'Ozone season” means the period of time beginning on and including April | and
continuing through October 31 of each calendar year.

2.28. “Permanent” means that the relevant change in operating procedures, control
equipment or other source of emission reductions shall be continuous for the period during which
emission reductions are made for the purpose of generating emission reduction credits.

2.26. "Quantifiable” means that the amount. rate, and characteristics of emissions and
emission reductions can be measured through an accurate, reliabte, and replicable method



§45-28-4. Prohibitions and restrictions.

4.1. The use of emission reduction credits in an attainment area shall not cause a violation
of a national ambient air quality standard, a prevention of significant deterioration increment, or
an applicable attainment arca maintenance plan. The use of emission reduction credits in a
nonattainment area shall resuit in emission reductions consistent with the requirements for
reasonable further progress for the nonattainment area and the attainment demonstration
specified in the state implementation plan.

The proposed use of emission reduction credits resulting in increased actual emissions
or overages equivalent to or exceeding any of the following amounts at a Facility shall require air
quality analyses employing procedures approved by the director demonstrating that the
provisions of this subsection are met:

PM,,: 15 tons per year
SO,: 40 tons per year
NO,/NQy: 40 tons per year
CO: 100 tons per year
vOC: 40 tons per year
Lead: 0.6 ton per year

The director on a case-by-case basis may require an air quality analysis for use of
emission reduction credits in amounts below those above based upon the proposed short-term
rate of emissions, source emissions parameters and air quality in the geographic area of emission
reduction credit use,

4.2. The use of emission reduction credits is prohibited for both of the following:

4.2.a. In place of installing equipment determined to constitute, or for the purposes of
complying with a best available technology requirement for a specific toxic air pollutant
established under 45CSR27, an emission limitation or work practice standard established by
federal new source performance standards under section |11 of the federal clean air act and 40
C.F.R. part 60, an emission limitation or work practice standard established under the national
emission standards for hazardous air pollutants under section 112 of the federal clean air act and
40 C.F.R. part 61, or a maximum achievable conirol technology requirement established for a
hazardous air pollutant under section 112 of the federal clean air act and 40 C.F.R. part 63.

4.2.b. In place of installing necessary equipment and complying with an emission
limitation determined to constitute best available control technology pursuant to section 165 of
the tederal clean air act or 45CSR {4 or the lowest achievable emission rate established under
section 173 of the federal clean air act or 45CSR19.

4.3. The use of emission reduction credits shall not result in an actual emissions increase of
any hazardous air pollutant at a particular facility nor shall one or more hazardous air poliutants
be traded for a different group of hazardous air pollutants, provided that emission reduction
credits generated by reductions of hazardous air pollutants which are volatile compounds or
particulate matter may be used to aflow increases of volatile organic compounds or particulate



matter, respectively, which do not contain hazardous air poliutants.

4.4. The director may prohibit the use of cmission reduction credits if he or she determines
that such use would be inconsistent with the Code, the federal clean air act or protection of

human health and welfare and the environment, including any disproportionate air quality
impacts.

4.5. Emission reduction credits for one criteria pollutant shall not be used to allow overages
or satisfy emission offset requirements for another criteria poltutant, Emission reduction credits
for volatile organic compounds shall not be used to allow emission overages or to satisfy
emission offsets for nitrogen oxides or vice versa unless such emissions trading conforms with a
federally-approved implementation plan to attain and maintain attainment with the national
ambient air quality standard for ozone,

4.6. Emission reduction credits of volatile organic compounds, as a class of compounds,
may be used to compensate for emission overages of volatile organic compounds, as a class of
compounds, but shall not be used to allow emission overages of a specific volatile organic
compound, except where a demonstration has been made to the director that the use would result
in an environmental benefit in the use area.

4.7. The use of emission reduction credits to comply with a federal requirement in any area
that has or needs a federally approved attainment demonstration or maintenance plan is
prohibited where the emission reduction credits were generated through the shutdown of a
SOUFCE, Process or process equipment, except where the director has demonstrated, to the
satisfaction of the United States Environmental Protection Agency, that the relevant approved
attainment demonstration or maintenance plan will not be compromised by the use of these
emissicn reduction credits.

4.8. Nothing in this rule shall be construed to relieve any person of the requirement to
obtain a permit under the provisions 45CSR 13, 45CSR 14, 45CSR 19 and 45CSR30. Emission
reduction credits may only be used in a manner consistent with federal new source review
requirements,

4.9. The use of sulfur dioxide or oxides of nitrogen emission reduction credits under this
rule at affected sources subject to sulfur dioxide or oxides of nitrogen allowance allocations
under the 1990 amendments to title IV of the clean air act is allowed only to the extent that the
sulfur dioxide or oxides of nitrogen emission reduction credits are not used or transferred under
the 1990 amendments to title IV of the federal clean air act. Nothing in this rule shall be
construed to interfere with the free trade provisions under the 1990 amendments to title IV of the
federal clean air act.

4.10. Emission reductions made to correct violations of any applicable emission standard or
limitation or emission reductions resulting from a source, process, or process equipment in
violation of an applicable monitoring, reporting, or recordkeeping requirement shall not be
eligible to generate emission reduction credits to be used or traded under this rule.



4.11. Any source which participates in a regional nitrogen oxides trading program
established pursuant to final rules promulgated by the United States Environmental Protection

Agency at 63 FR-57536(October 27, 1998) shall be prohibited from generating, trading or using

nitrogen oxides emissions reduction credits under this rule.

4.12. Emission reductions that are not real, surplus, enforceable, permanent, and quantifiable
shall not be eligible for emission reduction credit generation, use, or trading.

4.13. Where emission reduction credits are generated and used within the same facility, the
use of emission reduction credits for a specific pollutant shall not result in an overall increase in
the emissions of the specific poliutant from that facility.

4.14. An emission reduction credit represents a limited authorization to emit an air pollutant
and does not have associated property rights.

§$45-28-5. Ozone season restrictions.

5.1. Emission reduction credits for volatile organic compounds and oxides of nitrogen
generated during an czone season may be used any time during a calendar year, but emission
reduction credits used for the purpose of compliance with an ozone season emission limitation for
volatile organic compounds or oxides of nitrogen shall have been generated during an ozone season.

5.2. Emission reduction credits generated for volatile organic compounds and oxides of
nitrogen exclusively during the non-ozone season shall be used only during the non-ozone season
in the same or a subsequent calendar year,

§45-28-6. Emission reduction credit baseline.

6.1. The emission baseline from which emission reduction credits may be generated shall
be established to determine the amount of actual emissions from a source, process, Or Process
cquipment before the initiation of an activity to reduce emissions for the purposes of creating
emission reduction credits. The emission baseline shall be expressed in tons of pollutant emitted
per ozone season or per year,

6.2. The emission baseline from which emission reduction credits may be generated shall
be determined by using the most representative, accurate, and reliable process and emission data
available for the source, process, or process equipment according to the following hierarchy:

6.2.a. When required to demonstrate compliance with an applicable requirement or
where such measurement is practicable and reasonable, continuous emission monitoring or other
direct measurement, parametric monitoring, or other surrogates for the measurement of emissions
shall be used to determine the emission baseline. The baseline shall be established for the 2-year
period or two (2} ozone seasons before the date that an emission reduction oceurs, uniess it can
be demonstrated to the director that a different time period is more representative of historical
operations and is consistent with the state implementation plan.



6.5. Any baseline calculated pursuant to subsection 6.2 shall be adjusted by subtracting
from the baseline any emission increases from another source, process, or process equipment in
the sume source category and under common ownership or control resulting from a shutdown or
curtailment of the source, process, or process equipment making the emission reductions. If no
such emission increases will occur as a result of shutdown or curtailment, the person registering
emission credits generated from shutdown or curtailment shall so certify in the notice provided
under section 12.

§45-28-7. Eligibility of emission reductions for emission reduction credits; generation and
calculation.

7.1, For emission reductions to be eligible to gencrate emission reduction credits, ail of the
following conditions shall be met:

7.1.a.  For all criteria pollutants, in addition to volatile organic compounds and oxides
of nitrogen, the emissions shall be consistent with West Virginia's State Emission Inventory
System.

7.1.b.  The emission reductions shall have been generated on or after January 1, 1991,
and shall not have been used or have been committed to satisfy prior or continuing emission
offset requirements under section 173 of the federal clean air act or 45CSR19, for demonstrating
attainment or maintenance of any applicable national ambient air quality standard under the state
implementation plan, or for netting requirements under section 173 of the federal clean air act,
45CSR 19, and section 165 of the federal clean air act and 45CSR 14, or for emission netting if
authorized under 45CSR13.

7.1.c. The emission reductions shall be real, surplus, enforceable, permanent, and
quantifiable.

7.i.d._Persons intending to register emission reduction credits associated with the
shutdown of a source, process, or process equipment which occurred prior to the effective date of
this rule shall, within sixty (60) days of the effective date of this rule. provide notice (o the
director of such intent to register emission reduction credits in accordance with Section 12 of this
rule. Failure to timely submit a notice of intent in accordance with subsection 2.7 shali make
emission reductions associated with such shutdowns ineligible for registration as emission
reduction credits.

7.2. Emission reductions for generation of emission reduction credits may be created using
any of the following procedures:

7.2.a. Installation or modification of air pollution control equipment.
7.2.b.  Modification of process or process equipment.
7.2.c.  Reformulation of fuels, raw materials or products.

7.2.d. Implementation of energy conservation programs.
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reduction credits are proposed to be used.

10.6.b. The source, process, or process equipment which generated the emission
reduction credits is located within [00 kilometers of the nearest border of the nonattainment or
maintenance area where the emission reduction credits are proposed to be used.

10.7. The use of other criteria pollutant emission reduction credits shall only be allowed
where at least one of the following criteria and the provisions of subsection 4.1 are satisfied:

10.7.a. The emission reduction credits are proposed to be used in the same geographic
area where the emission reduction credits wore generated,

10.7.b. The geographic area where the emission reduction credits are proposed to be
used is an attainment area for the criteria pollutant and the souice generating the credits used
contributes to air quality in the area impacted by the user source.

10.7.c. The geographic area where emission reduction credits are proposed to be used is
4 nonattainment or maintenance arca for the criteria pollutant, and the area where the emission
reduction credits were generated is an adjacent area which contributes to the relevant air quality
problem in the proposed use area.

§45-28-11. Emissions reduction credit discounts and emission reduction credit retirement
for air quality benefit.

t1.1. Unless otherwise provided under this rule, other rules promulgated under the Code or
the federal clean air act, emission reduction credits entered into the registry created pursuant to
section 14 shall be discounted or retired as follows:

I1.1.a. For all criteria air pollutants, volatile organic compounds and nitrogen oxides,
ten (10) percent of all creditable emission reductions shall be retired to provide a net air quality
benefit from trading. The remaining ninety {90} percent of creditable emission reductions shall
be listed on the registry as emission reduction credits, and shall be eligible for trading or use for a
period of ten (10) calendar years from the year of emission reduction credit generation. All such
emission reduction credits unused at the end of the ten (10) year period shall also be retired to
provide a net air quality benefit from trading,

L1.L.b. Emission reduction credits generated by source shutdowns which are in
compliance with all eligibility requitements of this rule and which were cenerated after January
L. 1991 and before the effective date of this rule shall be discounted by 50%. The discounted
emission reduction credits shall be retired in tieu of the 10% air quality benefit discount provided
under subdivision 11.1.a.

F1.2. Any person who generates or acquires emission reduction credits may voluntarily retire
such emission reduction credits to benefit air quality.

I'1.3. The director shall retire and remove from the registry, created pursuant to section 14,
all excess emission reduction credits donated to the director under subsection 15.3.
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t1.4. Emission reduction credits gengrated by emission reductions which are necessary to
comply with a proposed applicable requirement. and which occur after the date the applicable
requirernent is proposed and before final compliance dates specified by or pursuant to the rule
creating the applicable requirement. may be used or traded for a period of 5 calendar vears after
the year of generation or { calendar year after the effective date of final compliance, whichever
occurs first.

§45-28-12. Registration of emission reductions for the generation of emission reduction
credits to be used or traded.

[2.1. A person applying to register emission reductions to generate emission reduction
credits shall provide, to the director, notice and certification of the emission reductions being
generated and shall pay a registration fee in accordance with section 14 and subsection 12.5.

12.2. For emission reductions generated between January 1, 1991 and the effective date of
this rule, the notice and certification required by subsection 12.1 shall be submitted within twelve
(12) months of the effective date of this rule.

12.3. The notification required by subsections 12.1 and 12.2 shall utilize a form provided by
the director and include all of the following information:

12.3.a. The name and location, by address and county, of the sources, processes, or
process equipment at which emission reductions have been or will be made and where the
records are or will be kept.

12.3.b. The name, address, and telephone number of the responsible official providing
notice and certification of the emission reductions being generated.

12.3.c. The total emission reductions, in tons per year or tons per ozone season, by
pollutant and attainment status for the pollutant in the generation scurce area, to be registered.

12.3.d. Anidentification of the source, process, or process equipment at which the
emission reduction occurs to generate an emission reduction credit.

12.3.e. A brief description of the method or methods used to reduce emissions.

12.3.f. The effective date that the emission reduction occurred or will cccur and the
duration of the emission reduction strategy.

12.3.g. Calculations of either of the following, as applicable:
12.3.g.1. For emission reductions that have already occurred, actual emissions after
the emission reduction method has been implemented, which shall be calculated in a manner

consistent with the method used to calculate the baseline.

12.3.g.2. Foremission reductions that will occur, expected emissions after the
proposed emission reduction method is implemented, which shall be calculated in a manner
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12.4.a. That to the best of the responsible official’s knowledge, the information
coniained in the notice is true, accurate, and complete,

12.4.b. That the emission reductions generated are real, surplus, enforceable, permanent,
and guantifiable.

12.4.c. That the emission reduction strategy began on or before the period of emission
reduction credit generation start date specified in a notice determined to be complete by the
director, and that the emission reduction strategy will either continue through, or will terminate
upon, the period of emission reduction credit end date specified in a notice determined to be
complete by the director .

12.4.d. That the emission reductions were not used elsewhere as emission reduction
credits or retired.

12.4.e. That the emission reduction credits and any associated emission increases or
decreases have been calculated in accordance with an emission quantification protocol meeting
the requirements of this rule and comply with all eligibility, prohibition and limitation provisions
of this rule.

12.4.f. That emission reductions being registcred from a source shutdown or curtailment
will not result in emission increases from other sources, processes, or process equipment under
common control,

12.5. The nctice and certification required under this rule shall be submitted to the director
by certified mail or, if authorized by the director, electronically for a determination of
completeness. Within sixty (60) days of receipt of the notice and certification for emission
reductions generated after the effective date of this rule, the director shall make a determination
and provide & written response to the person submitting the notice and certification as to the
completeness of the submittal. For emission reductions generated before the effective date of
this rule, the director shal] make such determination and provide a written response within one
hundred and eighty {180) days of receipt of the notice and certification. A determination of
completeness or incompleteness made by the director shall be considered a final agency decision
subject to review by the air quality board pursuant to the Code and W.Va. Code §§22B-1-1 et
seq. A determination of completeness does not constitute an approval by the director. The
director shall notify the person requesting registration of emission reduction credits of the
amount of registration fees required pursuant to subsection 14.6 within the notice of
completeness provided under this subsection. Within five (5) business days of the date of receipt
of payment of the required registration fee the director shall enter the information required by
section 14 in the emission trading registry. Immediately upon entry in the emission trading
registry, the information in the notice and certification shall be available to the public, except for
information that is determined to be confidential under W.Va. Code §22-5-10 and 45CSR31. If
the notice and certification are determined by the director to be incomplete, the proposed
emission reductions are not eligible to generate emission reduction credits and no registration fee
shail be assessed. A notice of incompleteness shall not preclude or prejudice a person from
submitting a corrected or revised notice and certification.
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12.6. The methods used, or operational changes made, to create emission reductions for the
generation of emission reduction credits for which a complete notice and certification is
submitted to the director shall become legally enforceable operating requirements upon the start
datc of the peried of emission reduction credit generation, specified in a notice determined to be
complete by the director. The methods used and operational changes made to reduce emissions
and the conditions and requirements for the generation of emission reduction credits shall
continue to be legally enforceable operating requirements throughout the period of emission
reduction credit generation, and shall be incorporated into an operating permit, permit to
construct/modity, or permit to operate if required by the Code, rules promulgated thereunder, or
the federal clean air act.

12.7. The notice of intent required by subdivision 7.1.d. shall be received by the director not
fater than the date sixty (60) calendar days after the effective date of this rule and shall contain
the following information:

12.7.2. The names. unit identification numbers (if any) and location, by address and
county. of the squrces, processes. or process equipment that have been shutdown for which
emission reduction credit regisiration is intended:

12.7.b. The month and year in which the sources identified in subdivision 12.7.a were
shutdown; and

12.7.c. Foreach pollutant for which emission redugtion credit registry will be sought, an
estimate of the maximum amount of gmissions reductions. in tons. which are associated with
each source, process. or process equipment shutdownn.

§45-28-13. Registration of use, trading or retirement of emission reduction credits.

13.1. A person applying to use, trade or retire emission reduction credits under the
provisions of this rule shall provide prior notice to the director.

I3.2. The notice to use emission reduction credits shall utilize a form provided by the
director and include all of the following information:

i3.2.a. The name and location, by address and county, of the source, process, or process
equipment at which the emission reduction credits are proposed to be used.

{3.2.b. The name, address, and telephone number of the responsible official providing
notice of the proposed use or trading of emission reduction credits.

13.2.c. The number of emission reduction credits to be used at each source, process or
process equipment unit in tons per year or tons per ozone season and the maximum short-term
emission rate that will occur during the emission reduction eredit use period based upon the
underlying applicable requirement or otherwise provided in this rule.

13.2.d. A description of the source, process, or process equipment at which the emission
reduction credits are proposed to be used.
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13.3.f. The number of emission reduction credits by pollutant, in tons per year or tons
per ozone season, which are proposed to be traded or retired.

13.4. Each of the notices required by subsections 13.2 and 13.3 shall be accompanied by a
certification, by the responsible official, that the information contained in the notice is true,
accurate, and complete. Where notice to use emission reduction credits is being provided
pursuant to subsection 13.2, a certification that the source, process, or process equipment shall be
operated in compliance with all applicable requirements and the conditions and requirements for
the use of emission reduction credits under this rule shall also be included, provided that
certification does not have to assert that the use of emission reduction credits is consistent with
attainment area maintenance plans or nonattainment area reasonable further progress
requirements or attainment demonstrations.

[3.5. The notices and certifications required by subsections 13.2, 13.3, and 13.4 shall be
submitted to the director by certified mail or, if authorized by the director, electronicaily for a
determination of completeness. Within sixty (60) days of receipt of the notice and certification,
the director shall make a determination, and provide a written response to the person submitting
the notice and certification, as to the completeness of the submittal. A determination of
completeness or incompleteness made by the director shall be considered a final agency decision
subject to review by the air quality board pursuant to the Code and W.Va. Code §8§22B-1-1 et
seq. A determination of completeness does not constitute an approval by the director, If the
notice is determined to be complete, the director shall, within five {5) business days, enter the
information required by section 14 into the emission trading registry. The information in the
notice and the certification shall be available to the public immediately upon entry in the
emission trading registry, except for information that is determined to be confidential under
W.Va. Code §22-5-10 and 45CSR31. If the notice is determined by the director to be
incomplete, the proposed use or trade of emission reduction credits shall not occur. A notice of
incompleteness shall not preclude or prejudice a person from submitting a corrected or revised
notice and certification.

13.6. The director shall not issue a notice of completeness for a proposed use of emission
reduction credits until he or she determines that the air quality protection and maintenance
provisions of subsection 4.1 are satisfied based upon the information contained in the notice
required by subsection 13.2 and/or the director’s independent analyses of air guality impacts and
attainment and maintenance plan requirements for the areas affected by the emission reduction
credits use. The director shall send a written response to the person who submitted the notice of
use and certification determined to be inconsistent with the provisions of subsection 4.1
explaining why the determination was made. A determination of inconsistency with the
provisions of subsection 4.1 by the director shall not prectude or prejudice a person applying to
use emission reduction credits from submitting a revised notice and certification to address the
inconsistencies identified by the director.

13.7. The methods used, operational changes made and maximum short-term emission rates
established to accommodate the use of emission reduction credits for which a complete notice is
submitted to the director pursuant to subsection 13.2 shall become legally enforceable operating
requirements upon the effective date of the notice of completeness issued by the director, or the
beginning date of the emission reduction credit use period specified in a notice determined to be
complete by the director. The conditions and requirements for the use of emission reduction
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time when the actions were completed or a schedule describing when the actions will be taken
and completed.

15.2.c.4. A revised notice and certification of emission reduction credit generation.

15.2.¢.5. Certification by a responsible official that, to the best of the responsible
official’s knowledge, the information in the notice of insufficient reductions is true, accurate, and
complete.

15.2.d. Upon submitting the notice of insufficient reductions, the person submitting the
notice shall do one of the following, as applicable:

15.2.d.1. If emission reduction credits were or are being used or traded, then the
person submitting the notice shall, within thirty (30) days, either implement and register emission
reductions or obtain emission reduction credits sufficient to compensate for the number of
emission reduction credits that were not real, surplus, enforceable, permanent, and guantifiable.
Reconciliation of emission reduction credits shali be on the same basis, either tons per year or
tons per ozone season, as credits found not to be real, surplus, enforceable, permanent, and
quantifiable.

15.2.d.2. If cmission reductions have been registered but the associated emission
reduction credits have not been used or traded, then the person submitting the notice shall,
concurrent with the submittal of the notice of insufficient reductions, submit a revised notice of
ermission reduction credit generation or written request for the director to withdraw the emission
reduction credits from the emission trading registry.

[5.3. If the director finds, without being provided a notice pursuant to subsection 15.2, that
a person has registered emission reductions for the generation of emission reduction credits that
are not real, surplus, enforceable, permanent, and quantifiable and the emission reduction credits
have been or are being used or traded, then the person who generated and registered the
insufficient emission reductions shall generate, Or obtain, and donate emission reduction credits
to the director in an amount equal to treble the number of emission reductions or emission
reduction credits that were not real, surplus, enforceable, permanent, and quantifiable. If the
director finds. after having been provided notice under subsection 15.2, that a person has
registered emission reductions for the generation of emission reduction credits that are not real,
surplus, enforceable, permanent, and quantifiable and the emission reduction credits have been or
are being used or traded, the person who generated and registered the insufficient emission
reductions may be required to generate, or obtain, and denate emission reduction credits to the
director in an amount up to treble the number of emission reductions or emission reduction
credits that were not real, surplus, enforceable, permanent, and quantifiable. Reconciliation of
emission reduction credits shall be on the same basis, either tons per year or tons per ozone
season, as credits found not to be real, surplus, enforceable, permanent, and quantifiable.
Emission reduction credits donated to the director under this subsection shall be retired to assure
realization of an air quality benefit and maintenance and attainment of national ambient air
quality standards. A donation of emission reduction credits under this subsection shall not be
considered to be a civil or criminal penalty. In addition to providing a donation under this rule, a
person may be subject to civil and criminal enforcement actions, penalties, and imprisonment as
provided under the Code.
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[5.4. Upon reconciliation of the emission reduction credits pursuant to subsection 15.2., the
credits shall be considered real, surplus, enforceable, permanent and quantifiable.

[5.5 The granting of a reconciliation period by the director under subsection 15.2 may be
considered as a mitigating factor in the imposition or assessment of penalties by the director in
any enforcement action, including the determination whether to require the generator to donate
additional credits under subsection 15.3.

£5.6. Emission reduction credits must be held prior to being used or traded. A person who
fails to hold sufficient emission reduction credits to maintain compliance with the applicable
requirement or requirements identified in the notice of emission reduction credit use shall be in
violation of this rule.

15.7. If the director determines that a person has violated the provisions of the Code or this
rule, then the director may take appropriate enforcement action as provided under the Code and
this rule. In an enforcement proceeding, a person who generates and registers emission reductions
shall have the burden of proof that the emission reductions generated and registered are real,
surplus, enforceable, permanent, and quantifiable. A person who uses emission reduction credits
shall have the burden of proof of due diligence with respect to verification of the validity and
accuracy of the emission reduction credits used to comply with applicable emission requirements
and the provisions of this rule,

§45-28-16. Program evaluations and individual audits.

16.1. The director shall conduct, or cause to be conducted, an evaluation of the emission
trading program established under the provisions of this rule, The evaluation shall be conducted
every three (3} years, or more frequently if deemed necessary by the director, to make all of the
following emission trading program assessments:

16.1.a. Whether the program is consistent with the maintenance of national ambient air
quality standards and has resulted in emission reductions consistent with reasonable further
progress towards attainment and maintenance of national ambient air quality standards.

16.1.b. Whether requirements for monitoring, recordkeeping, reporting, and
enforcement have resulted in a sufficiently high level of compliance,

16.1.c. Whether the program has caused any focalized adverse effects to the public
health, safety, or welfare or to the environment, including any disproportionate air quality
impacts. This assessment shall include an analysis of the effects of emission trading on the
emissions and impacts of toxic or hazardous air pollutant emissions.

16.1.d. Whether the program is achieving reductions across a spectrum of sources,
including area and mobile sources,

16.1.e. Whether provisions for conducting audits of emission reduction credit
transactions have resulted in a sufficient number of audits being conducted across a spectrum of
SOUICEs.



§22-5-18. Market-based banking and trading programs, emissions credits;
director to promulgate rules.

(a) YWrithtmome humdred L.;.éilfy duy.» aftertheeffectve dateoftids sectiort T he director shall
propose legislative rules for promulgation in accordance with article three, chapter twenty-nine-a
[§29A-3-1 et seq.] of this code, to the full extent allowed by federal and state law, one or more rules
establishing a voluntary emissions trading and banking program that provides incentives to make
progress toward the attainment or maintenance of the national ambient air quality standards, the
reduction or prevention of hazardous air contaminants or the protection of human health and welfare
and the environment from air pollution.
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required-by stateor-federaHaw s entitledtoarremisstonscreditim the-amommt oftheexcessemissten
reduetron:  The director shall establish a system by legislative rule for quantifying, verifying,
determining eligibility, and registering, trading and using all emissions reduction credits: which-are
ehgibte for banking and trading if achieved after the first day of January, one thousand nine hundred
ninety-one, to the cxtent permitted by federal law. Credits also shall be available for permanent
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CCOMOTIE devetopment-orto—= publrcirterest group-of-the deposttortsdestgmatton: Except-for
votuntary reductionsof mitrogerroxidesrtTen percent of any emission reduction credits registered
with the director shall be creditedtoannceountforthe benefitofthestate—amd retired from future
usesHrotused-withintenyears: ; Provided, That fifty percent of any emission reduction credits
generated from permanent shutdowns prior fo the effective date of the lesislative rule or rules
promulgated pursuant to this section shall be retired from future use. All other emissions reduction
credits registered shall remain in effect unti! used and debited or retired; . 1f Credits not used within
ten years shall be retired from future use. The director may charge a reasonable transaction fee at
the time any credits are registered and shali deposit the fees in the air pollution control fund.
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may establish the emissions trading program as a state, multistate or regional program as fong as the
program contributes to the goal of improving the air quality in West Virginia and in the air quality
region where the source is located.
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. TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Sunday, January 9, 2000
5pm.to7 p.m.
Senate Finance Committee Room M-451

1. Approval of Minutes - December 12 and 14, 198935
2. Review of Legzslat:_ve Rules:
Q Ofle.c:e_ of Air Quallty '
Ppr Alr Pollutant Emissions Banking and Trading, 45CSR28

. Divieiehnof.ﬂealth
Qt A Food Establishments, 64CSR17

m_ dC\IJM—-p/ Division of Health
Mﬂ—

Publie Water Systems Design Standards, 64CSR77

. Offq.s:e of Waste Management
%d Sewage Sludge Management Rule, 33CSR2
L9
. Alcohol Beverage Contrel Administration
w\ol(ﬁuﬁ"\ Retail Sale of Wine in Grocery Stores, Wine Specialty Shops and

Private Wine Restaurants, 175CSR4 Vb\(ﬂ{m

—1 of < £ Office of Air Quality
-\-oa\- = To Prevent and Control the Discharge of Air Pollutants into the

Q@&g_. Open Air which Causes or Contributes to an Objectionable Odor or
Odors, 45CSR4

OLV@./ Office. Qf HWater Resources
@l@@fdﬁe '

Groundwater Protection Standards at Steam Generating Facilities,
47CSR57A

@WML/ Office of Waste Management

d Hazardous Waste Management Rule, 33CSR20

- Env:l,.ronmenta.l Quality Board
Requlrements Governing Water Quality Standards, 46CSR1

G‘ﬂO
M Child Enforcement Division

Provzdzng Infermation to Credit Reporting Agencies, 78CSR14

F OUC“"\‘M Chlld Enforcement Division

Guidelines for Child Support Awards, 78CSR16

. 3. Cther Business
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TENTATIVE AGENDA
LEGISILATIVE RULE-MAKING REVIEW COMMITTEE
Monday, January 10, 2000
8 a.m. to 12 p.m.
Senate Finance Committee Room M-451

Review of lL.egislative Rules:

Division of Health
Public Water Systems Design Standards, 64CSR77

Office of Air Quality

To Prevent and Control the Discharge of Air Pollutants into the
Open Air which Causes or Contributes to an Objectionable Odor
or Odors, 45CSR4

Office of Mining and Reclamation
Rules for Mining and Restoration for Sandstone, Limestone and
Sand, 38CSRZA

Office of Mining and Reclamation
Rules for Mining and Reclamation of Minerals Other Than Coal,
Limestone, Sandstone and Sand, 38CS5RZB

Office of Mining and Reclamation
West Virginia Surface Mining Reclamation Rule, 38CSRZ

West Virginia State Athletic Commission
Administrative Rules and Regulations of the West Virginia
State Athletic Commission, 177CSR1

Governor's Committee on Crime, Delinquency and Correction
lLaw Enforcement Training Standards, 149CSRZ

Office of Explosives and Blasting
Surface Mining Blasting Rulc, 199CSRI1

West Virginia Development Office

Community Development Assessment and Real Property Valuation
Procedures for Office of Coalfield Community Development,
145C5R8

OCther Business



. Monday, Janunary 10, 2000

9:00 a.m. - 12:00 Noon Legislative Rule-Making Review Committee
- {Code §29A-3-10)

Earl Ray Tomblin Robert “Bob” Kiss

ex officio nonvoting member ex officio nonvoting member
Senate House

Ross, Chairman Hunt, Chairman

Anderson, Vice Chairman Linch, Vice Chairman

Minard Compton

Snyder Jenkins

Unger Faitcloth

Minear Riggs

The meeting was called to order by Mr, Hunt, Co-Chairman.

Mr. Ross moved that the rule proposed by the Office of Air Quality-To Prevent and Control
the Discharge of Air Pollutants into the Open Air Which Causes or Contributes to an Objectionable
. Odor or Odors, 45CSR4, be moved to the foot of the agenda. The motion was adopted.

Joseph Altizer, Associate Counsel, explained the rule proposed by the Office of Mining and
Reclamation-West Virginia Surface Mining Reclamation dee, 38CSR2, and stated that the Agency
has agreed to technical modifications,

Mr. Ross moved that the. proposed rule be approved as modified. The motion was adopted.

Rita Pauley, Associate Counsel, reviewed her abstract on the rule proposed by the West?
Virginia State Athletic Commission, 177CSR1, and stated that the Commission has agreed to
technical modifications. She and Steve Allred, member of the Commission, responded to questions
from the Committiee,

M. Snyder moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the Governor’s Commiittee on Crime, Delinquency
and Correction-Law Enforcement Training Standards, 149CSR2, and stated that the Committee has
agreed to technical modifications. She and Donald Davidson, representing the Governor’s
Committee, responded to questions from the Committee.

Mr. Anderson moved to amend subsection 15.3 of the proposed rule by adding a colon after
. the word “courses” and inserting the words “Provided, That persons appointed to the position of chief



deputy shall be exempt from the physical ability test.”; and to amend subsection 16.5 after the word
“may” by striking out the word “not”. The motion was adopted.

Mr. Ross moved to amend subsection 16.5 of the proposed rule by adding a new sentence at
the conclusion of the paragraph to-read, “Employing agencies must report to the law enforcement
training subcommittee, within 10 working days, all final judgments or settlements with a dismissal
order entered against any certified officer for abuse or neglect of duty.” The motion was adopted.

Mr, Ross moved that the proposed rule be approved as modified and amended. The motion
was adopted.

Dr. Henry Taylor, Director of the Bureau of Public Health, explained the modifications to the
rule proposed by the Division of Health-Public Water Systems Design Standards, 64CSR77. Bill
Harold, from the Engineering Division; Becky McClure and Jim Hodges, from West Virginia-
American Water Company; addressed the Committee and responded to questions.

Mr. Ross moved to approve the proposed modifications except those that deal with check
valves. The motion was adopted. ‘ '

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by Office of Explosives and Blasting-
Surface Mining Blasting Rule, 199CSRI, and stated that the Agency has agreed to technical
modifications. Mike Mace, Chief, Office of Explosives and Blasting; Dave Davis, Deputy Director
ofthe West Virginia Development Office; Darcy White, former inspector for the Office of Mining and
Reclamation; and K. 0. Damron, Vice President of Governmental Services for A.T. Massey Coal,
addressed the Committee and responded to questions.

Mr. Ross moved to amend the rule by decreasing the fees to bring in $750,000 per year. After
further discussion, Mr. Ross asked unanimous consent to withdraw his motion. There being no
objection, the motion was withdrawn.

Mr. Ross moved to amend the rule by decreasing the fees to bring in $1,500,000 per year. The
motion was adopted. Ms. Compton and Mr. Sayder voted “No”.

Mr. Ross moved that the proposed rule be approved as modified and amended. The motion
was adopted.

Ms.- Pauley explained the rule proposed by the West Virginia Development Office-
Community Development Assessment and Real Property Valuation Procedures for Office of
Coalfield Community Development, 145CSR8, and responded to questions from the Committee.

-Mr, Minard moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Office of Mining and
Reclamation-Rule for Mining and Restoration for Sandstone, Limestone and Sand, 38CSR2A, and



stated that the Agency has agreed to technical modifications. He, Mike Clousen, Contractors
Association, and Rocky Barton, Department of Environmental Protection, responded to questions
from the Committee.

Mr. Ross moved that the proposed rule be moved to the foot of the agenda. The motion was
adopted. :

The meeting was adjourned.
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A BILL to amend and reenact section one, article three,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to repealing a legislative rule relating to the
preventicn and contrel of air pollution from coal
refuse disposal areas.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read
as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.



£64-3-1. Division of envirommental protection.

(a) The legislative rule filed in the state register
on the first day of January, one thousand nine hundred
sixty-five, authorized under the authority of section
seven, article five, chapter twenty-two, of this code
relating to the division of environmental protection (to
prevent and control air pollution from coal refuse diéposal

areas, 45 CSR 1}, is repealed.

NOTE: The purpose of this bill 1is to repeal
legislative rule 45 CSR 1, relating to the prevention and
control of air pollution from coal refuse disposal areas.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.
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A BILL to amend and reenact section eighteen, article five,
chapter twenty-two of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating to
market based banking and trading, modifying state banking
and trading reguirements to comply with federal program
changes.

Be it enacted by the Legislature of West Virginia:

That section eighteen, article five, chapter twenty-two of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted, to read as follows:

§ 22-5-18. Market-based banking and trading programs,

emissions credits; director to promulgate

rules.
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af—this—sectiom—the The director shall propose legislative

rules for promulgation in accordance with article three, chapter
twenty-nine-a of this code, to the full extent allowed by
federal and state law, one or more rules establishing a
voluntary emissions trading and banking program that provides
incentives to make progress toward the attainment or maintenance
of the national ambient air gquality standards, the reduction or
prevention of hazardous air contaminants or the protection of

human health and welfare and the environment from air pollution.
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first day of January, one thousand nine hundred ninety-one, to
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uses +rot—used withtr—ten years. Provided: That flftV percent

of anv emission reduction credits generated from permanent

shutdowns prior to the effective date of the legislative rule or

rules promulgated pursuant to this section shall be retired from

future use. All other emissions reduction credits registered

shall remain in effect until used and debited or retired;. £

Credits not used within ten years shall be retired from future
use. The director may charge a reasonable transaction fee at
the time any credits are registered and shall depcsit the fees

in the air pollution control fund.
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division may establish the emissions trading program as a state,
multistate or regional program as long as the program
contributes to the goal of improving the air quality in West

Virginia and in the air quality region where the source is

located.
PR [uad Y A . "2 Ve i PR g, TS S & 3 Fal
Loy TIre L0 g Wt B =L P L Th=ry ProponsT ToUgISTanL Ve TS il
3 E T 3 e R | PP Y + 1 A i 4 oo
PromuryatTuUIT TIT oo oraanctT Wl [ A S SO oA B i CIrE ey A
4y o 2 g S S | IR Ty TP hl . 3 a1
Twernrty T iie o UL St G P S e L o SETADTTISNING Tadoovy s Ui Vo IracrTry
£ 2 e = ol b T | 11 3 Test 2 = P L. £
R eNTTO O OTITCNS [Z3 9 1% Siial T a1 TOUW TETTRTITY [ 9LS] Trariirg oL
= £ 2 | P | o 5 P P T S, P 4+ | T oy
S rrTre eI Vo ac e U e T UL PR S Wt TIe odline W Lld oo - 1Fr
1= £y £ 4= 3 PEG . T T 1.3 4l 13 L. I
o T [ L W e ErErcrrIrg Sl I Loy arTorwWelT S ITROTTT) oL L vVora <
LN PR Jo oy ym 4= 3 o e e b EA T Y 3
orgairr O ColpUtiGs Wit L oI iU oS TS T en T wWiLIy Tl g Lelw il

1 =, z i | £ o} o 4+ -] | 1 S e 2 g
L g o J00 9 |} S S 0 L.U;'LJ.-LCCD AL (= i+ p LW, [= 10 \.iUC-IJ_J_l.G.L.J_VC J_J.LLLJG\_;L Lo i W )

2 3 e ] LI, Py 4o 4= = 4 ryd ] 3 2 o
aljl_.J_L._Ll.)C.lL.Cu w1l J._CD}JCL.L. L [ g S kd [a T W L.y. AL ﬂlly b L 2SS
= b P, 1 . I FENEY Ly e 4= =l Py £ le o
.L)QJ.JJ\.-L!.J.B [=¥ g Lo L...LC&LA.J_J..LKJ }_JJ_U\jJ_GJ.I.l B Ll PR Ll }_JU.LPUDC [ l.llO.l\J_l.l\J

= S P : K] e * : o e 3 1o .

LJJ.ULJJ.L,DD orwar Lt e tallllI iy L LT ey ) S By g QU 3 L 3R =) o wwila l =1 R ) YW
- i - Y 4= oy e ol £ ¥ 4= Ao = e - 13

oL kiu.ﬂ.].J.Ly P I O L G LN § I Lty B i) LI I LY e S W llla)’ [ar W

~ P PR =3 n I | o : PP = 3o lnad b s ol £ oo s
L e N O AL e L ) ) 1 voTm Ly e S yelilis '\_-UILLE.JUL.HJL.LD I 0 - P AP o W I iy B - R WP

* ~l P | . £ L | I L. . - | = £
LULiL.LJ..J.ClJ. T AL TV TS L AU S WAL llJ.L.J_U\JClJ.r L PEL A B L EPY IR BEWEH ) L



P NN £ 8 + s Ao +] S x| 3 4 e | 3 4. 3 P
AT S WL llJ_L.J_UlJK'_.lJ. L T B W) o U 4 i Ve N I WAL e LU J.L.kik.l..Li_\..u gl o WP I PR U W R W

il

ESNE . | 2 I | 1oy M 4 B oy i
LT Y L R W ULgﬂll_LL. L-Ulll}_JUL.LilLA-J; WL d}_.JtJ:LUiJJ_.J_QL.C, 11 Tl
: L PO Y R P | ] .
ITITCOTros o CoITL Wikl i B el W0 R w8 S R Tl W .

NOTE: The purpose of this bill is to amend the state

market-based banking and trading programs for emission credits
of certain air pollutants to reflect federal law changes.

Strike—throughs indicate language that would be stricken
from the present law, and underscoring indicates new language
that would be added.



Amendment to 148CSR2

By amending subsection 16.5, on page 50 after the word "may" by
striking out the word "not".

And on page 51

by adding a new sentence at the conclusion of subsection 16.5 to
read as follows:

"Employing agencies must report to the law enforcement training
subcommittee, within 10 working days, all final judgments or
settlements with a dismissal order entered against any certified

officer for abuse of neglect duty."
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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Wednesday, January 12, 2000
9 a.m.to 10 am.
Senate Finance Committee Room M-451

Review of Legislative Rules:

a. Office of Air Quality
To Prevent and Control the Discharge of Alir Pollutants into the
Open Air which Causes or Conlributes to an Objectionable Odor
or Odors, 45CS5R4

b. Office of Mining and Reclamation
Rules for Mining and Restoration for Sandstone, Limestone and
Sand, 38CSRZA

C. Office of Mining and Reclamation
Rules for Mining and Reclamation of Minerals Other Than Coal,
Limestone, Sandstonec and Sand, 38CSRZRB

Other Business

a. Committee Report

b. Consideration of Bills



. Wednesday, January 12, 2000

9:00 a.m, - 10:30 a.m. Legislative Rule-Making Review Committee
{Code §29A-3-10)

Earl Ray Tomblin Robert “Bob” Kiss

ex officio nonvoting member . ex officio nonvoting member
Senate House

Ross, Chairman Hunt, Chairman

Anderson, Vice Chairman Linch, Vice Chairman

Minard Compton

Snyder Jenkins

Unger Faircloth

Minear Riggs

The meeting was called to order by Mr. Ross, Co-Chairman.

Joseph Altizer, Associate Counsel, explained that the rule proposed by the Office of Air

Quality-To Prevent and Control the Discharge of Air Pollutants into the Open Air Which Causes

. or Contributes to an Objectionable Odor or Odors, 45CSR4, had been moved to the foot of the
agenda at the Committee’s previous meeting.

Mr. Altizer explained the modification offered by the Department of Agriculture. He and
Dave Miller, Deputy Commissioner of Agriculture, responded to questions from the Committee.
Karen Watson, Counsel for the Office of Air Quality, stated that she could not accept the
modification.

Mr. Faircloth moved to amend the proposed rule regarding the farm exemption and that the
rule never exceed federal regulations. Skip Kropp, Chief of the Office of Air Quality, addressed the
Committee concerning the amendment. The motion was adopted. Mr. Linch voted “No”.

Mr. Anderson moved to approve the proposed rule as modified and amended. The motion was
adopted.

-Mr. Altizer explained that the rule proposed by the Office of Mining and Reclamation-Rules
Jor Mining and Restoration for Sandstone, Limestone and Sand, 38CSR2A, had been moved to the
foot of the agenda at the Committee’s previous meeting.

Mr. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted.



Mr. Altizer reviewed his abstract on the rule proposed by the Office of Mining and
Reclamation-Rules for Mining and Reclamation of Minerals Other Than Coal, Limestone,
Sandstone and Sand, 38CSR2B, and stated that the Agency has agreed to technical modifications.

Mr. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted. ' .

Mr. Altizer explained the bill the Committee directed Counsel to draft regarding repealing a
legislative rule relating to the prevention and control of air pollution from coal refuse disposal areas.

Mr. Hunt moved that the Committee introduce the bill to the Legislature. The motion was
adopted.

Mr. Altizer explained the bill the Committee directed Counsel to draft concerning exemptions
for property from ad valorem property taxation rule by removing certain provisions used in
determining eligibility for tax exempt status for homes for the aged.

Mr. Hunt moved that the Committee introduce the bill to the Legislature. The motion was
adopted. Mr. Snyder asked that he not be a sponsor of this bill.

Mr. Altizer explained the bill the Committee directed Counsel to draft concerning market
based banking and trading, modifying state banking and trading requirements to comply with federal
program changes.

Mr. Hunt moved that the Committee introduce the bill to the Legislature. Thepd motiong was
adopted.

Mr. Hunt moved that the Committee direct its staff to: prepare the Committee’s report and
submit the report to the Clerk’s office of each House; draft a bill of authorization for each rule
contained in the report; and cause the bills to be introduced in each House with the members of the
Committee as sponsors in their respective Houses. The motion was adopted.

The meeting was adjourned.



...move that the Committee direct its staff to: prepare the
Committee’s report and submit the report to the Clerk’s office of
each House; draft a bill of authorization for each rule contained
the report; and cause the bills to be introduced in each house with
the members of the Committee as sponsors in their respective houses



H. B. \ 8.B.
(By Delegates \ Senators)

[Introduced ; referred

to the Committee on .]

10 A BILL to amend and reenact section two, article seven, chapter

11
12
o
14
15
16
17
18
19
20
21
22
23

24

sixty—-four of the code of West Virginia, one thousandl
nine hundred thirty-one, as amended, relating to amending
the department of tax rule which provides exemptions for
property from ad wvalorem property taxation rule by
removing certain ‘provisions used in determining

eligibility for tax exempt status for homes for the aged.

Be it enacted by the Legislature of West Virginia:

That section twc, article seven, chapter sixty-four of

the code of West Virginia; one thousand nine hundred thirty-
one, as amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHCORIZATION FOR MISCELLANEQUS AGENCIES AND

BOARDS TO PROMULGATE LEGISLATIVE RULES.

§64-7-2. Department of tax and revenue; and state tax

commissioner.

The legislative rule contained in title one hundred ten,



series three, and filed in the state register on the first day
of May, one thousand nine hundred eighty-nine, under the
authority of section nine, article three, chapter eleven of
this code, relating to the tax department (exemption of
property from ad valorem taxation 110CSR3) is reauthorized
with the following amendment:

On page twenty-eight, section twenty-six, subsection 2,
by striking out the entire subsection 26.2.

NOTE: The purpose of this bill is to amend the Division
of Tax Rule relating to exemptiocnsg of property from ad valorem
taxaion, to delete certain criteria utilized in determining

property tax exemption status feor homes for the aged.

This section is new; therefore strike-throughs and
underscoring have been omitted.
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H. B./ S.B.

[Tntroduced 1

A BILL to amend and reenact section one, article three,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to repealing a legislative rule relating to the
prevention and contrel of air pollution from coal
refuse disposal areas.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read
as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.



§64~3-1. Division

(a} The legis
on the first day
sixty-five, authox
seven, article fi
ralating to the 4i
prevent and control
areas, 45 CSR 13,

NOTE: The
legislative rule 4
control of air pol

Strike-througl
stricken from the
new language that

of environmental protection.
lative rule filed in the state register

of January, one thousand nine hundred

rized under the authority of section

ve, chapter twenty-two, of this code

vision of environmental protection {to

air pollution from coal refuse disposal

Ls repealed.

purpose of this bill is to repeal
5 CSR 1, relating to the prevention and
lution from ccal refuse disposal areas.

hs indicate language that would be
present law, and underscoring indicates
vould be added.
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OAQ Emission credits amendment

H. B./ 8.B.
(By
[Introduced ]

A BILL to amend and reenact section eighteen, article five,
chapter twenty-two of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating to
market based banking and trading, modifying state banking
and trading requirements to comply with federal program
changes.

Be it enacted by the Legislature of West Virginia:

That section eighteen, article five, chapter twenty-two of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted, to read as follows:

§ 22-5-18. Market-based banking and trading progranms,

emissions credits; director to promulgate

rules.
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i

of—this—section—the The director shall propose legislative
rules for promulgation in accordance with article three, chapter
twenty-nine-a of this code, to the full extent allowed by
federal and state law, one or more rules establishing a
voluntary emissions trading and banking program that provides
incentives to make progress toward the attainment or maintenance
of the national ambient alr quality standards, the reduction or
prevention of hazardous air contaminants or the protection of

human health and welfare and the environment from air pollution.
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emissionr—reductions The director shall establish a system by

rule for quantifying, verifying, determining eligibility, and

registering, trading and using all emissions reduction credits,

wirtreh—are—etigibte for banking and trading if achieved after the

first day of January, one thousand nine hundred ninety-one, to

the extent permitted by federal law. Credits also shall be

available for permanent shutdowns+. Provided, That—the—~credits
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artrogen—oxides;—ten Ten percent of any emission credits

reduction registered with the director shall be eredited—to—an

gecount—for—the—benefit—of—the——state—end retired from future

use; it not—used—withirten—vyears. Provided: That fifty percent

of any emission reduction credits generated from permanent

shutdowns prior to the effective date of the legislative rule or

rules promulgated pursuant to this section shall be retired from

future use. All other emissions reduction credits registered
shall remain in effect until used and debited or retiredy. +f

Credits not used within ten years shall be retired from future

use. The director may charge a reasonable transaction fee at

the time any credits are registered and shall deposit the fees

in the air pollution control fund.
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division may establish the emissions trading program as a state,
multistate or regional ©program as long as the program
contributes to the goal of improving the air quality iﬁ West
Virginia and in the air quality region where the socurce is

located.
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3 Hdrconsistent—with federat—Iaw—

NOTE: The purpcse of this bill is to amend the state
market-based banking and trading programs for emission credits
of certain air pollutants to reflect federal law changes.

Strike-throughs indicate language that would be stricken

from the present law, and underscoring indicates new language
that would be added.
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‘i TENTATIVE AGENDA
] LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
' Wednesday, January 12, 2000
1 9 a.m. to 10 a.m.

Senate Finance Committee Room M-451

1. Review of Legislative Rules:

/ Office of Air Quality

To Prevent and Control the Discharge of Air Pollutants inte the
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m m@\dd or Odors, 45CSR4

ﬂ' (our&bb/. Office of Mining and Reclamation
= d Rules for Mining and Restoration for Sandstone, Lzmecstone and
s rrode Sand, 38CSRZA

M Office of Mining and Reclamation
PO g&:M Rules for Mining and Reclamation of Minerals Other Than Coal,

Limestone, Sandstone and Sand, 38CSRZB

2. Other Business
a. Committee Report
b. Consideration of Bills
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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Thursday, January 20, 2000
5 p.m.
Senate Finance Committee Room M-451

Review of Legislative Rules:

a.

Office of Air Quality
Ambient Air Quality Standards for Sulfur Oxides and
Particulate Matter, 45CSR8

Office of Air Quality
Rules Pertaining to Ambient Air Quality Standards for Carbon
Monoxide and Czone, 45CSR9

Office of Air Quality

Permits for Construction, Modification, Relocation and
Operaticon of Stationary Sources of Air Polliutants,
Notification Requirements, Administrative Updates, Temporary
Permits, General Permits, and Procedures for Evaluaticn,
45CS8R13

Office of Air Quality
To Prevent and Control Emissions from
Hospital/Medical/Infectious Waste Incinerators, 45CSR24

Alcochol Beverage Control Administration {(Emergency Rule)
Licensing of Retail Liquor Stores, 175CSR5

Other Business



. Thursday, January 20, 2000

S p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

" Ross, Chairman
Anderson, Vice Chairman

Legislative Rule-Making Review Committee

{Code §29A-3-10)

Robert “Bob” Kiss
ex officio nonvoting member

House

Hunt, Chairman Absent
Linch, Vice Chairman

Minard Compton

Snyder Jenkins Absent
Unger : Faircloth

Minear Riggs

The meeting was called to order by Mr. Ross, Co-Chairman.

Joseph Altizer, Associate Counsel, explained the rule proposed by the Office of Air Quality-
Ambient Air Quality Standards for Sulfur Oxides and Particulate Matter, 45CSR8, and stated that
. the Agency has agreed to technical modifications.

Mr. Faircloth moved that the pr;()posed rule be approved as modified. The motion was
adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Office of Air Quality-Rules
Pertaining to Ambient Air Quality Standards for Carbon Monoxide and Ozone, 45CSR9, and stated
that the Agency has agreed to technical modifications.

Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted.

Rita Pauley, Associate Counsel, explained the rule proposed by the Office of Air Quality-
Permits for Construction, Modification, Relocation and Operation of Stationary Sources of Air
Pollutants, Notification Requirements, Administrative Updates, Temporary Permits, General
Permits, and Procedures for Evaluation, 45CSR13, and stated that the Agency has agreed to
technical modifications. Mike Herron, President of the Independent Oil and Gas Association of West
Virginia, and Edward Kropp, Deputy Director of the Department of Environmental Protection,
addressed the Committee and responded to questions,

Mr. Minard moved to amend the proposed rule by lowering the general permit fee from $1,000
to $500. The motion was adopted.



Mr. Anderson moved that the proposed rule be approved as modified and amended. The
motion was adopted.

Mr, Atlizer reviewed his abstract on the rule proposed by the Office of Air Quality-To Prevent
and Control Emissions from Hospital/Medical/Infections Waste Incinerators, 45CSR24.

M. Linch moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley explained the emergency rule filed by the Alcohol Beverage Control
Commissioner-Licensing of Retail Liguor Stores, 175CSRS5. Frank Angotti, Delegate from Harrison
County, addressed the Committee. Richard Cutlip, retail store owner in Mercer County, and Donald
Stemple, Alcohol Beverage Control Commissioner, addressed the Committee and responded to
questions.

Mr. Snyder moved that the Committee meet again to discuss the emergency rule. The motion
was adopted.

The meeting was adjourned.
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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Thursday, January 20, 2000
5 p.m.
Senate Finance Committee Room M-451 -

Review of Legislative Rules:

Office of Air Quality
Ambient Air Quality Standards for Sulfur Oxides and
Particulate Matter, 45CSR8

Qffice of Air Quality _ _
Rules Pertaining to Ambient Air Quality Standards for Carbon
Monoxide and Ozone, 45CSRS

Office of Air Quality _
Permits for Construction, Modification, Relcocation and
COperation of Stationary Sources of Air Pollutants,
Notification Requirements, Administrative Updates, Temporary
Permits, General Permits, and Procedures for Evaluation,
45CSR13 :

Office of Air Quality
To Prevent and Control Emissions from
Hospital/Medical/Infectious Waste Incinerators, 45CSR24

Alcohol Beverage Contrel Administration (Emergency Rule)
Licensing of Retail Liquor Storcs, 175CSR5

Other Business
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ROLL CALL - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

DATE: - TIME:

NAME Present Absent Yeas Nays

HOUSE

Kiss, Robert, Speakerxr

Hunt, Mark, Co-Chair

Linch, Larry, Vice-Chair

Compton, Mary Pearl

Faircloth, Larxy V.

Jenkinsg, Evan

Riggs, Dale

SENATE
Tomblin, Earl Ray, President

v
/
&//,
v
Ross, Michael, Co-Chair L/k/)
L//,,
v
-

anderson, Lecnard, Vice-Chair

Minard, Joseph

Minear, Sarah

Snyder, Herb L//’
Unger, John L////

TOTAL

RE:

i
it S e~ P2 o DAY



JANUARY 28



. Friday, January 28, 2000

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman -
Anderson, Vice Chairman
Minard

Snyder

Unger

Minear

Legislative Rule-Making Review Committee
(Code §29A-3-10}

Robert “Bob” Kiss
ex officio nonvoting member
House
Hunt, Chairman Absent
Linch, Vice Chairman
Compton
Jenkins Absent
Faircloth
Riggs

‘The meeting was called to order by Mr. Ross, Co-Chairman.

Debra Graham, Counsel, explained the emergency rule filed by the Alcohol Beverage Control

Commissioner-Licensing of Retail Liquor Stores, 175CSRS5, and responded to questions. Donald

. Stemple, Commissioner, and Jill Patterson, partner with the firm of Smith, Cochran and Hicks,

addressed the Committee and responded to questions. Rita Pauley, Associate Counsel, responded to
questions from the Committee,

The meeting was adjourned.



Textual description of the formula used in calculating the minimum acceptable bids:

Calculation of the minimum bids based upon the weighted-average purchases in each zone:
We calculated the average annual purchases in each zone by weighting the purchases of each kcense
based on the actual years stores operated under those licenses since 1991. In instances where
licenses had been sold, or a store had closed and moved elsewhere, we considered the purchases
before the sale or relocation and aftet the sale or relocation zs z single store (year). Years in which
the licenses were not in operation were not used in calculating the average annual purchases
per license.

Zone 31 Zone 40

1991 $ 19162 $ -
1992 68,807 -
1993 56,439 -
1994 49,717 -
1995 57,794 -
1996 59,739 50,484
1997 54,311 85,622
1998 66,090 155,917
1999 68,992 177,537

total purchases § 501,050 § 469,560

divided by 9 divided by 9

simple average

annual purchases

per license in the

zones 3 55672 § 52,173

divided by 9 divided by 4

weighted-average

annuzl purchases

per license in the

Zoties $ 55,672 % 117,390

The weighted-average purchases per license operating in each zone were then uscd as the basis to
allocate the $19 million to cach market zone. The weighted-average purchases per license was
multiplied by the number of licenses operating in that zone. We totaled all of the zones and backed-
in to a factor of 4233 to achieve $19 million. In other words, the amount required for the State to
achieve the $19 million goal is equal to 4233 of the annual liquor purchases made by the retailers



each year. The weighted-average purchases from each zone multiplied by the factor of .4233 equals
@ e minimum bids acceptable from cach zone.

The total minimum bids acceptable for each zone wete then divided by the total licenses currently
operating in the zone to determine the minimum acceptable bid for each license.

Zone 31 Zone 40
Weighted-average annual purchases
from each zone $ 55,672 § 117,390
Multiplied by .4233 factor * 4233 * 4233
Minimum bid acceptable from zone 23,567 49,694
Divided by number of licenses
authorized for that zone 1 1
Minimum bid for each license $ 24000 $ 50,000
% of purchases 5% 1%

An adjustment to the minimum acceptable bids in zones where additional licenses have been

. proposed was determined necessary to reflect the increased competition resulting from the
authorization of additional licenses. 'This adjustment was calculated by dividing the minimum
acceptable in those zones with and without the additional license. 'The adjusted minimum
acceptable bid for each license is the average of that calculation.

Assume an additional license was added in Zone 31

. 1 license 2 licenses

Mintmum bid for zone $ 23,567 $ 23,567
Divided by the number of licenses 1 2
Minimutn bid for each license 23,567 11,784
Average minimum bid 17,675
(23,567 + 11,784) /2 = $17,675
Minimum bid for each license $ 18,000

% of purchases 4%

This adjustment reduced the minimum bid for each license to reflect the increase in competition
that may occur if these additional licenses are awarded. The calculation of the factor (.4233) was
. based on the number of licenses currently operating in the State. The additional licenses added



provide for an amount to be realized in excess of $19 million to provide a contingency for the
possibility that not all proposed licenses may be awarded.

In the three (3) zones where there are no currently operating licenses, the minimum acceptable bids
were determined based upon:

1. the operating history of the license in relation to neighboring zones befote the stotre was closed
in the case of Mingo County;

2. the purchase histories of the bordering zones in the case of Hancock County; and,

3. a nominal amount in the case of Calhoun. Calhoun County is dry. A bid was received and
awarded in 1990. Award of 2 bid in 1999 will allow the winner of the award the benefits
bestowed upon new licensees in the future.
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ROLL CALIL. - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

DATE : - "A OO TIME:

NAME Present BAbsent Yeas Nays

HOQUSE

Kiss, Robert, Speaker

Hunt, Mark, Co-Chair

Linch, Larry, Vice-Chair b////
Compton, Mary Pearl L////
Falrcleth, Larry V. [////

Jenkins, Evan

Riggs, Dale i///f

SENATE

Tomblin, Earl Ray, President

Ross, Michael, Co-Chair

Minard, Joseph

e
anderson, Leonard, Vice-Chair Lfff

Minear, Sarah

Snyder, Herb /f/f/

Unger, John \/

TOTAL

RE:
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