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TENTATIVE AGENDA
LEGISLATIVE RU LE-MAKING REVIEVI' COMMITTEE

Sunday, January 9, 2000
5 p.m.to 7 p.m.

Senate Finance Committee Room M451

1. Approval of Minutes - December L2 and L4, L999

2. Review of LegisJ-ative RuJ.es:

a. Office of .*ir Qual.ity
Air Pol-lutant Emissions Banking and Trading, 45CSR2B

b. Division of Hea].th
Food Estabfishments, 64CSR77'

c. Division of Hea]-th
Public Water Systems Design Standards, 64CSR77

d. Office of Tlaste t'lanagement
Sewage SJudge Nlanagement RuIe, 33CSR2

e. AlcohoJ. Beverage Control Administration
Retail SaLe of Wine in Grocery Stores, hline SpeciaTty Shops and
Private Wine Restaurants, J-75CSR4

f. Office of Air Quality
To Prevent and ControJ- the Discharge of Air Pol-J-utants into the
@en Air which Causes or Contributes to an Objectionable Odor or
Odors, 45CSR4

g. Of,fice of !ila.ter Resources
, Groundwater Protection Standards at Steam Generating FaciTities,

47CSRs7A

h. Office of Waste Managernent
Hazardous Waste Management RuIe, 33CSR20

i. Environmental Quality Board
Requirements Governing Water Quality Standards/ 46CSR7

j. Child Enforcement Division
Providing Information to Credit Reporting Agencies, 78CSR74

k. Child Enforcement Division
GuideJ-ines for Child Support Awards, 7BCSR76

Ot.tter BusinessO3.



Sunday, January 91 2000

5:00 p.m. - 7:00 p.m. Legislative Rule-Makine Review Committee
(Code $29,4.-3-10)

Earl Ray Tomblin Robert "Bob" Kiss
ex officio nonvoting member ex officio nonvoting member

Senate House
)

Ross, Chairman Hunt, Chaimran
Anderson, Vice Chairman Linch, Vice Chainnan
Minard Compton
Snyder ^ Jenkins
Unger Faircloth
Minear Riggs

The meeting was called to order by Mr.Ross, Co-Chairman.

The minutes of the December 12 and 14,1999, meetings were approved.

Rita Pauley, Associate Counsel, explained the rule proposed by the Child Enforcement
Divisinn-Guidelines for Child Support Awards, 78C5R16.

IW. Hunt moved that the proposed rule be approve{. The motion was adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Child Enforcement Division-
Providing I nformafion to Credit Rep orting Agencies, 7 I CS R I 4.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Joseph Altize4 Associate Counsel, explained that the rule proposed by the Offrce of Waste
Management-Sewage Sludge Management Rule, had been laid over from the Commiffee's
December l2,I999,meeting. Mr. Altizer explained the Agency's proposed amendments, and copies
ofproposed amendments were distributed to Committee members. He and MikeZeto,Chieflnspector
for Environmental Enforcement, responded to questions. Dan Hallorhan, manager of the city of
Charleston's composting facility, addressed the Committee and responded to questions.

Mr. Anderson moved to adopt the amendments proposed by the agency. After further
discussion, Mr. Anderson asked unanimous consent to withdraw his motion. There being no
objection, the motion was withdrawn.

Mr. Anderson moved to adopt the amendments proposed by the agency as modifications. The
motion was adopted.



Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted-

Debra GrahanL Committee Counsel, explained that the rule proposed by the Division of
Health-Public lhatur Systems Design Standards, 64C5R77, was laid over from the Committee's
December 12, lggg, meeting. Jack Frame, President of the West Virginia Water Well Drillers
Association, addressed the Committee and responded to questions.

Mr. Snyder moved that the proposed rule be moved to the foot ofthe agenda The motion was

adopted.

Mr. Altizer explained that the rule proposed by the Office of Air Quality-To Prevent and
Control the Discharge of Air Pollutants into the Open Air Which Cuuses or Contribules to an

' Objectionable Odor or Odors,4SCSR4rhad been moved to the foot ofthe agenda at the Committee's
December 14,lggg,meeting. Tom Degan, Attorney for the West Viiginia Environmental Council,
explained the amendment which was offered by Senator Snyder at the Committee's December 14,

1999, meeting. Rex Burford, Assistant Attorney General; Karen Watson, Counsel to the Office ofAir
Quality; and Karen Price, representing the West Virginia Manufacturers Association; addressed the
Committee and responded to questions. Dave Miller, Deputy Commissioner ofAgriculture, addressed

the Committee.

Mr. Anderson moved that the proposed rule be moved to the foot of the agenda. The motion
was adopted.

Ms. Graham explained that the rule proposed by the Division of Health-Food Establishments,
64C5R17, had been laid over from the Cornmittee's December 12,I999,meeting. Ron Forren, from
the Public Health Sanitation Division, distributed copies of proposed modifications and responded

to questions.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Olfice of Water Resources-
Gro undwater Protection Standards at Steam Generating Facilities, 4 7 CS R5 7A.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer explained that the rule proposed by the Office of Air Qunli$-Air Pollutant
Emissions Banking and Tradingr 4SCSR2S,hadbeen laid over fromthe Committee's July I1,1999,
meeting because of conflicts between the Environmental Protection Agency's directives and the state

statute. He reviewed his abstract and stated that the agency has agreed to technical modifications.
Karen Price responded to questions from the Committee.

Mr. Hunt moved that Counsel draft a bill requiring state air emissions trading comply with
new federal law. The motion was adopted.

Mr. Hunt moved the proposed rule be approved as modified. The motion was adopted.



Mr. Altizer reviewed his abstract on the rule proposed by the Offrce of l(aste Management-
Hazardoas Waste Management, 33C5R20, and stated that the Agency has agreed to technical
modifications. Mike Dorsey, Assistant Chief of the Office of Waste Management, responded to
questions from the Committee

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Ez vironmental Quality Board-Reqairements
GoverningWater Qaality Standards,46CSRL, andstatedthattheBoardhasproposedmodifications.
I-ibby Chaffield, Technical Advisor to the Board, and David Yaussy, Attomey, responded to questions
from the Committee.

Ms. Minear moved to amend the proposed rule by adding a new section 7.2.d.9.1to read
o'Except that the aquatic life use in the Blackwater River upstream of the town of Davis shall be
Category Btr ", and by deleting the reference to the Blackwater River in the list oftrout streams found
in Appendix A of the water quality standards. The motion was rejected.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

The meeting was adjoumed.
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PROPOSED AMENDMENTS TO "SEWAGE SLUDGE MANAGEMENT
RULE TO ADDRESS "EXCEPTIONAL QUALITY COMPOST"

NEW DEFINITIONS:

2.23 "Excentional Ouality Compost" mcans compost resultine from sewage sludse. which

compost meets the Table I metal limits of this rulg and which has been treated to achieve Class A

pathoeen reduction requirements in accordance with 40 CFR 503.32(9) and one of the vector

attraction rquirements in 40 CFR 503.33(bXl) through OX8).

2.26 "Land Application Site" is the location where sewage sludee is sDrayed or spread onto

the land surface: injected below the land surface: or incorporated into the soil so that the sewase

sludse can either condition the soil or fertilize crops or vegetatign qro!"'n in the soil.

3.2 a. L4 The orohibitions of 3.2.a..4. 5- 6. 8. 9: 11. and 12 ma)'be waived by the Division

that the application of exceotional qualitv compost will not cause sienificant environmental

impact. The applicant shall include in writing the justification for such request in its application

for a land applicationpermit.

3.2.b
3.2.b Sewage sludge products which mept the Table I

metals limits of this rule, and which have been teated to achieve

Class A pathogen reduction requirements in accordance with 40

CFR 503.32(a) and one of the vector athaction reduction
requirements in 40 CFR 503.33(b)1 through (b)8, and which are

sold or grveo away in a bag or other container and exceotional
qualitv comDost which is land applied in accordance with 4.1-c.3

of this rule. are not subject to the require,ments of 3.2.ulthrougb
I



3.2.a.12 of this rule except that these sewage sludge products shall
' not be applied to land that meets any of the following conditions:

3.2.b.3 Land from which drainage leads to a sinkhole.

3.2.c.2 The director shall assign an individual and lifetime loading rate for each lifetime loading

rate for each land application site for which a pennit is required pursuant to 4.1.c. of this rule by 
I

considering background soil concenhations and marcimum allowable pollutant concentrations as

per Table I and per Table 3 of this rule. New soil analyses for those metals listed in Table 3 - |
shall be required at each land application site whenever the site has received for land application

fift.v percent of the assigned lifetime loading rate.

3.2.g (New)

Exceptional qualitv compost may be stored'at a distibutor's property that is not a land

application site or sewage siudee processing facilitv for a period of up to three months. Upon

written request by the distibutor and with the aoproval of the Division. the exce,ptional qualitv

compost may be stored on the dishibutor's property for an additional three months. These time

limitations for storage do not apply to exceptional quality compost contained in a bae or other

storage in 3.2.e. and 3.3.a.1 ofthis nrle.

2a



a 3.7 Exceptional Oualitv Compost - No person shall sell or eive away exceptional

- quality compost in quantities exceeding one mefric ton unless the followine requirements are

met.

3.7.a. Any person who composts sewage sludee shali notiff the Division in writing of
their intent to disfiibute exceptional qualiry compost in quantities exceeding one metric ton at

least 30 days prior to the initial distribution in this state.

3.7.b. Any person who composts sewage sludge shall maintain,distribution records for
exceptional qualitv compgsl including the name and address of each person receiving bulk
quantities of exceptional qualitv compost in excess of one metric ton: the quantilv of exceptional

quality compost received by each oerson: and the results of all tests cqnducted as part of their

monitorins proCram.

3.7.c. The information required under Subdivision 3.7.b. of this rule shall be reported-lo

the Division on a monthly basis.

3.7.d. The person who composts sewase sludge shall pre,paxe a written certification that

he has complied with the requirements of 3.7.?. 3.7.b and 3.7.b.c of this rule and shall provi.de

such certification to any person to whom he distributes exce,ptional qualitv comoost in quantities

exceeding one metric ton and to the Division in the monthllr report required in 3.7.c.

O 3.7.e. No person shall land apply or further disfribute exce,ptional qualitv compost in

- quantities exceedine one metric ton unless a certification has been issued in accordance wittl
3.7.d. herein.

3.7.f. Exceptionat qualitv compost sold or eiven away in a bae or other conlainer shall

not be subject to the requirerrents of this Subsection 3.7.

o
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4.1.c. Except as provided in 4.1.c.1. 4.1.c.2 and 4.1.c.3 of t?.ris rule, no person may land

apply sewage sludge without first obtaining a land application permit. Provided, That land

application permit requirements may be incorporated into a modification of a facilify's WV/

NPDES permit required under W. Va- Code $ 22'll-1, et seq.

Act. W. Va. Code Q 22-15-20.



32270th Sreet, SE
Charleston, West Virgini a 83A52900

DONALD L. STEMPLE
COMMISSIONER

CECIL H.IJNDERWOOD

c'()VERNOn

DLS/jar

January 7,2000

Honorable Ken Hechler
Secretary of State
Building l, Suite l57K
1900 Kanawha Boulevard, East
Charlesto4 WV ZS3O5-0770

Re: CSR Title 175 - Series 4
Amendment to an Existing Rule

Dear Secretary Hechler:

On August 6,l999,this office filed a proposed Legislative Rule relating to amending CSRTitle 175 -
Series 4, Retail Sale Of Wine ln Grocery Storei, wine S--pecialty Shops, and Private Wine Restaurants.

A public comment period followed, after which the West Virginia Secretary of Tar and Revenue
approved its filing in your office and with the Legislative Rule Muki"g Review Committee for review.

. Following several appearances before the Legislative Rule Making Review Committee, it has
become readily apparent to me that resolution of major iisues involved in ttre pioposed Rule need additional
research and evaluation by this office.

Therefore, it is my desire that the Legislative Rule Making Review Committee withhold further
consideratio_n of this proposed Legislative Rule until such time as I am convinced that we have developed
a proposed Rule with more meaningfirl content in all of its areas.

Accordingly, it is requested that the Proposed Rule, as submitted, be temporarily withdrawn from
the Legislative Rule Making Review committee and returned to this office.

Very Truly Yours,

A*"44 t b/'/-
Donald L. Stemple
Commissioner

ROBINCAPEHART
SECRETARY OF TAX A REVENUE

(3O4) 558-2,|81 "AN EQUAL OPPORTUNITY / AFFIRJT/IATIVE ACTION EMPLOYER" FAX (304) 55E-oo8t



EIYVIROI\MENTAL QUALITY B OARD

l615 Washington Street, Eas! Suite 301
Charleston, West Virginia 2531 | -2126

January 7,2000

Senator Mike Ross and
Delegate Mark Hunt, Co-Chairs
Legislative Rule-Making Review Committee
Building l, Room M-427
1900 Kanawha Blvd, East
Charleston, West Virginia 25305 -0610

RE: 46 CSR l, Requirements Governing Water Quality Standards

Dear Senator Ross and Delegate Hunt:

Please find attached additional amendments to the Water Quality Standards proposed rule
which this agency filed with your committee on August 6,1999. We appreciate your
consideration of the attached amendments during your meeting scheduled on Sunday, January 9,

2000.

As you are aware, our filing in August included proposed Antidegradation
Implementation Procedures. Since our filing in August, the Board has convened a stakeholder
group to review the proposed Antidegradation Implementation Procedures. That group consists

of members of the regulated community, environmental community, state and federal agencies

and the general public. The group has held l0 meetings since August and has made considerable

progress in its review of the procedures. However, last month the group requested an extension

of time to complete its review and further requested that the Board withdraw the Antidegradation
Implementation Procedures from consideration in this legislative session.

The Board has agreed to extend the deadline for submission of recommendations until
April, 2000. At that time, the Board will review the recommendations of the group and will
consider filing proposed changes for consideration in the 2001 session.

In fight of these activities, the Board is proposing the attached amendments, which would
remove the proposed Antidegradation Implementation Procedures from consideration at this
time.

Telephone: (304) 5584002
Fax: (304) 558-41 16

Telephone: I -8004804598
E-Mail: clerk@mail.wvnet.edu

Again, we appreciate your thoughtful consideration of this proposal. If you have further



questions on thi.s matter, please contact Libby Chatfield in our office, for assistance.

Sincerely,

,v,A4
dward Snyder,

Co-Chair. and

attachments



Proposed amendments to 46 CSR I
January 5,2000

Page2

$2.9 Delete the following underlined words: (also known as "Tier 2 waters") and

$2.1I Delete the following underlined words: (also known as "Tier 2 waters")

Page 3

$2.20 Delete entire underlined section, and renumber remaining subsections.

Page 4

$4.1.a. Delete the following underlined words: "Tier 1 Protection"

Page 5

$4. Lb. Delete the following underlined works at the end of the second sentence: "in accordance
with the West Virginia Nonpoint Source Management Plan"

$4.1 .b.2 through 4.I.b.2,C. Delete all of the strikethroughs and retain the existing language in
these subsections.

$4.1.b.2. Delete all of the underlir-red language in this section.

$4.l.c. Delete the following underlined words: "Tier 2.5 Protection

Page 6

$4.1.d. Delete the following underlined words in the first paragraph: "Tier 3 Protection" and the
following turderlined words in the second paragraph: "and Appendix F herein"

$4.1.f Delete all of the underlined language in this subsection.

Pages 60 -70

Delete Appendix F.
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Amendment to 45 CSR 4
To Prevent and Control the Discharge oflAir Pollutants into the Open Air which Causes or

Contributes t; Objectionable Odor or Odors

$45-4-2. Definitions.

nBest Available Control Technology (BACT)" means an emission limit based on the ma:dmum
degree of reduction of an air contaminant emitted from a facility which the Director, on a c:uie-
by-case basis taking into account energy, environmental, economic impacts, and other costs,
determines is achievable through application of production processes and available methods,
systems, and techniques for control of such contaminants.

"Dilutions to Threshold (D/T)" means the number of dilutions of clean, odor-free air (plus the
one volume of odorous air) necessary to reduce the odor to a level at which fifty percent (50%)
of a particular odor panel can detect any odor.

$4a.4-9. This section applies to all commercial sewage sludge composting facilities which
includes all existing commercial sewage sludge composting facilities that have been temporarily
or permanently shut down or their operations limited in any way by a court order of record or
determination by a Court of Record or by any Division of Environmental Protection order,
action, determination, Consent Order, Agreement, or Consent Order and Agreement.

9.1. Proposed (new) commercial sewage sludge composting facilities shall:

9.1.a. lnclude air pollution control for all emissions from active composting
operations and analyze whether other sources (general building ventilation air, mixing are4
curing piles, etc.) need controls. The level of control, BACT, shall include all reasonable
practices to reduce/minimize odors and add-on controls as determined by a BACT analysis;

9.1.b. Demonsfate through air dispersion modeling approved by the Director that
any odors emitted will not result in a predicted off-site nuisance odor condition. All composting
odors, all odors from non-composting operations at the site (i.e. wastewater treatment unit
processes) that are generated at sufficient levels to cause off-site nuisance conditions and all
residual odors remaining after control treatment should be included as inputs to the model; and

9.1.c. Prepare and submit to the Director for review and approval an odor
management plan that incorporates Best Management Practices (BMPs). The odor management
plan shall include at a minimum the following:

9.1.c.i. A plan that details specific operational procedures that shall be
used to minimize odor generation;

45CSR4 Odor rule amendment
January 2,2000 Pg I
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l.
and

9. l.c.ii. A contingency plan for facility upset and/or nuisance conditions;

9.1.c.iii. A complaint response program and a proposal for a community
outreach/invo lvement program for odor management.

9.2. All existing commercial sewage sludge composting facilities that have been

temporarily or pennanently shut down or their operations limited in any way by a court order of
record or determination by a Court of Record or by any Division of Environmental Protection
order, action, determination, Consent Order, Agreement, or Consent Order and Agreement shall:

9.2.a. Identiff and quantiff all sources of odor at the site, including odors from
non-composting activities;

9.2.b, Prepare and submit to the Director, within the time frame determined by
the Director, a compliance plan to remedy the existing odor problems that includes a schedule for
initiation of control measures, including, but not limited to:

9.z.b.i. Optimization of operating and maintenance procedures to reduce
the generation of odors;

9.2.b.ii. An air pollution controVtreafinent system for, at a minimum, all
emissions from active composting operations;

9.2.b.iii. An evaluation of the need for an odor treatrrent/control system
for all other areas such as mixing, curing, and storage are&i;

9.2.b.iv. An evaluation of all other odor control options and their
effectiveness/app licab i lity to the source ; and

9.2.b.v. A demonstration of the compliance plan effectiveness through the
Director approved air dispersion modeling refened to in section 9.1.b. of this rule.

9.2.c. Upon approval by the Director of the compliance plan, implement all steps

of the plan.

9.3. A BACT analysis (determining BACT) shall be conducted in a "top-down" manner.
All odor control methods and dpvices possible must be considered; elimination of specific
strategies must be documented on technical, economic or other considerations. Odor Confrol
methods currently and successfully in long-term use at other similar facilities will automatically
be considered technically feasible unless substantial documentation to the contrary is provided.

45CSR4 Odor rule amendment
January 2,2000 Pg2
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9.3.a. The minimum level of air pollution control that will be considered BACT
is that level which will not result in a condition of nuisance odors off-site. This criterion must be

met regardless of the cost such control would entail.

9.4. Exemptions.

9.4.a. The Director will consider, on a case by case basis, exemptions from the
add-on control requirement for new facilities in section 9.1.a., but not for existing facilities with
odor problems, if the proponent can demonstrate a condition of odor will not occur due to the

size and location of the faciliw.

9.4.b. Such exemptions will not be considered for facilities in urban areas or very
close to residential areas in rural areas.

9.4.c. A detailed dispersion modeling analysis and other supporting
documentation must be submitted to the Director as part of any such exemption request.

' 9.4.d. Facilities that receive such an exemption must submit to the Director, for
review and approval, a detailed contingency plan. The contingency plan shall include, but not be
limited to:

9.4.d.i. A written agreement adequate to ensure that an available
alternative disposal, handling, or composting facility exists should odorous conditions necessitate

the routing of the compostable material to an alternate facility; and

9.4.d.ii. Detailed operation and maintenance steps that will be taken to
minimize odors at the facility applying for the exemption should nuisance conditions occur.

9.4.e. The Division encourages innovative technology and will, on a case-by-case

basis, consider applications for pilot or demonstration projects. Such applications shall be subject
to the terms of subsections (a) through (d) above.

9.5. Criteria for approval.

9.5.a. The design of proposed sources, as well as proposed modifications to a
source, should be evaluated for an impact of five (5) Dilutions to Threshold (D/T) or less, as

predicted by the Director approved air dispersion modeling.

9.5.a.i. Impacts should be evaluated at the property boundary or at the
point of ma:cimum impact beyond the property boundary, whichever results in a higher predicted
impact, unless otherwise approved in writing by the Director.

45CSR4 Odor rule amendment
January 2,2000Pg3



l. 9.5.a.ii. On a case by case basis, the Director may agree to allow use of
the most sensitive receptor as the design point, even though this may result in a less stringent
requirement than use of the property boundary, if requested by the applicant and if adequate
justification is submitted to indicate that both the existing and future land use in between the
receptor and facility property line supports such a request.

9.5.b. The Director may require that an applicant demonstrate compliance with a
design standard (as predicted at the property boundary or at the point of maximum impact
beyond the property boundary, whichever results in a higher predicted impact) of less than five
(5) Dilutions to Threshold (DiT) at sites which the Director determines are appropriate due to

local meteorology and topography, previous history of chronic odors, or intensity/density of local
development.

9.5.c. Use of five (5) Dilutions to Threshold (D/T) as a minimum design

standard in no case exempts a facility from having to operate in such away ast to prevent
nuisance conditions from occurring off-site. The facility operator is responsible for ensuring that

nuisance conditions do not occur off-site regardless of the D/T level designed for and regardless
of the resillts of compliance testing.

9.5.d. For existing sources, as well :N proposed and modified sources after they
are in operation, a condition of odor will be determined by the Director during actual site visits
and other pertinent information (such as complaints) as well as by compliance testing results.

Modeling results which represent conditions at a particular point in time are not in and of
themselves sufficient to prove that an odor does not exist at an operating facility.

9.6. Air modeling procedures.

9.6.a. The acceptable limit, for purposes of design and compliance testing, is a
modeled impact not greater than five (5) Dilutions to Threshold at the more stringent of either (a)

the properly boundary, or (b) the ma:<imum ground-level impact off-site, under stability class E,

as established by generally accepted professional engineering practices, for gxound level sources

or the most conservative stability class for discharges from stacks, unless otherwise approved in
writing by the Director.

9.6.b. Modeling protocols must be submitted to the Department for approval. The
protocol shall at a minimum:

9.6.b.i. Use the most recent EPA approved ISCST model and instruction
manual;

45CSR4 Odor rule amendment
January 2,2000 pg4



l.

o

9.6.b.ii. Use generic worst-case meteorological data. Site specific
meteorology can be used for refined analysis if the limit is exceeded in screening. Site specific
data must Frrst be approved by the Director;

9.6.b.iii. Incorporate downwash and terrain factors in the model;

9.6.b.iv. Model all odor sources, including on site sources of fugitive
odor emissions, for simultaneous total impact; and

9.6.b.v. Model using worst-case, short term, peak odor emission rates.

9.6.c. For purposes of dispersion modeling of property line/receptor impacts,

emission from biofilters or scrubbers should be assumed to be not less than approximately 50

D/T on average unless adequate information is submitted otherwise.

9.7. Process operation and maintenance

. 9.7.a. New facilities must be designed to ensure that the facility will employ
procedures and equipment effective to minimize odors.

9.7.b. All existing commercial sewage sludge composting facilities that have

been temporarily or pennanently shut down or their operations limited in any way by a court
order of record or determination by a Court of Record or by any Division of Environmental
Protection order, action, determination, Consent Order, Agreement, or Consent Order and

Agreement must first optimize their operating and maintenance procedures so that odor
generation is minimized as much as possible prior to the addition of any odor control equipment.

9.7.c. Plans submitted for approval regarding optimization of operating and

maintenance procedures shall include but not be limited to:

9.7.c.i. An evaluation of materials handling practices prior to mixing with
bulking agents including but not limited to; size of bulking agent, storage time and chemical
addition prior to dewatering;

9.7.c.ii. Mixing systems designed to produce an initial homogenous mix
without large clumps of raw compost material, or excessive moisture;

9.7.c.iii..Aeration systems designed to ensure that adequate and timely
aeration is provided to all parts of the piles during active composting;

45CSR4 Odor rule amendment
January 2,200OPg5



l. 9.7.c.iv. Temperature feedback controlled systems such that the internal
pile temperature is controlled within the optimum range--not greater than 60-65 degrees
Centigrade (140-149 degrees Fahrenheit) , preferably below 60 degrees Centigrade;

9.7.c.v. Procedures for maintaining proper pile height, aeration rate,
temperature control and cycle times for composting, curing and storage; and

9.7.c.vi. Air dispersion modeling showing whether curing piles should be
located in an enclosed building.

9.7.d. All curing piles shall be under roof, and facilities should be evaluated on a
case by case basis to determine whether storage piles need to be under roof to prevent re-
establishment of biological conditions conducive to odor generation.

9.7.e. All facilities should have, at a minimum, access to an available portable
aeration system available for use on curing and/or storage piles.

, 9.7.f. Biofilters

9.7.f,i. Biofilters should be designed at a loading rate not to exceed three
cubic feet per minute per square foot (3 CFIWSF);

9.7.t.ii. Biofilters should include an inigation system and a humidification
system that is adequate to prevent drying out of the unit;

9.7.f.iii. The biofilter design should contain an evaluation of whether pre-
scrubbing is necessary to prevent excessive ammonia and particulate loading;

9.7.f.iv. Biofilters should be designed with an empty bed detention time
of 45-60 seconds and should be three to four feet in depth;

9.7.f.v. The facility shall provide for short term contingency in the event
of cata.strophic failure or for routine replacement of the biofiltration system bed media. The
duration of each contingency event shall be for a period necessary to re-establish a population of
organisms within the bed for optimum pollutant removal.

9.7.g. Wet chemical scrubbers.

9.7.g.i. A three stage system for wet chemical scrubbers is required. Stage

one for ammonia removal, stage two for oxidation of reduced sulfur compounds (methyl di-
sulfide, etc.), stage three for removal of chlorine carry-over from the second stage.

45CSR4 Odor rule amendment
January 2.2000 Pg6



l. 9.7.g.ii. Ammonia removal efficiency in the frrst stage must be monitored
to assure that ammonia does not carry over into the second stage where it may interfere with the
oxidation of reduced sulfur and other compounds in the second stage.

9.7.g.iii. The pH of the second stage must be continuously monitored to
assure that any sulfuric or other acid carry-over from the first stage does not lower the pH of the
second stage excessively.

9.8. Emission limitations.

9.8.a. The emission rates resulting from the BACT analysis and used in the
modeling to demonstrate compliance with the design criteria of five (5)Dilutions to Threshold
(D/T) , will become the facility's allowable emission rate.

9.8.b. A facility may have more than one emission limit if more than one odor
source exists at the facility. Potential sources include, but are not limited to:

scrubbers;
9.8.b.i. Emissions from featment systems such as biofilters and chemical

9.8.b.ii. Areas that are vented without treatment, such as through fans,
doors, windows, stacks or through building ventilation systems; and

and
9.8.b.iii. outside operations, such as piles and storage areas, and lagoons;

9.8.b.iv. Sources of fugitive emissions.

9.9. Testing.

9.9.a. All new sewage sludge composting sources and associated air
pollution/odor confrol equipment shall undergo compliance testing twice per year, or ar a
frequency that the Director determines is suffrcient to demonstrate compliance with odor
emission limits and/or control efficiencies as contained in any Director approval for the source.

9.9.b. All existing commercial sewage sludge composting facilities that have
been temporarily or pernanently shut down or their operations limited in any way by a court
order of record or determination by a Court of Record or by any Division of Environmental
Protection order, action, deterniination, Consent Order, Agreement, or Consent Order and
Agreement shall also be required to undergo compliance testing.

9.9.c. Compliance testing shall consist of odor panel analysis of samples taken at
the points of generation and the analysis should be conducted in accordance with ASTM Method

45CSR4 Odor rule amendment
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I,a 679-91 unless otherwise approved by the Director. The director may also require samples to be

taken at other on-site or off-site locations.

9.9.c.i. Samples shall be taken from the point(s) of generation, or other
sites as required;

9.9.c.ii. In no case shall sample storage time exceed 24 hours prior to odor
analysis;

9.9.c.iii. Odor samples shall be collected into gas sampling bags made of
Tedlar unless otherwise approved by the Director;

9.9.c.iv. Odor samples shall be collected using a sampling line made of an

odor-free, chemically inert and non-reactive material;

9.9.c.v. The sampling bag shall be purged with the sample at least once
prior to collecting the sample;

9.9.c.vi. The gas shall be transferred directly into the sampling bag

without going through any potential sources of contamination such as pumps;

9.9.c.vii. Samples should be maintained at ambient temperature and

contact with direct sunlight should be avoideci;

9.9.c.viii. Air flow shall be regulated at a minimum of three (3) liters per

minute per sniffport unless otherwise approved in writing by the Director;

9.9.c.ix. During odor panel testing each diluted sample must be presented

to the sample with two odor-fre'e blanks, for statistical validation purposes, by using tbree (3)

sniff ports;

9.9.c.x. Odor panels shall consist of a minimum of 6 to 8 individuals
preferably comprised of non-smokers and of both genders. Panelists shall be screened and

trained;

9.9.c.xi. All olfactometer parts that come into direct contact with the

sample in any way must be chemicatly inert and nonreactive and must be able to be.purged or
cleaned quickly.

9.9.d. If the compliance testing indicates an exceedance of the "back-calculated"
emissions limit, the composting facility shall at a minimum:

45CSR4 Odor rule amendment
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I,a 9.9.d.i. lnitiate a preliminary investigation into the reasons for the
exceedances. The preliminary investigation shall include at a minimum an evaluation of whether
odor control system and aeration system components are operating correctly; and

9.9.d.ii. Submit, along with the preliminary investigation, a scope of work
for tasks related to a more detailed and comprehensive evaluation of the reasons for the
exceedances.

9.9.e. The scope of work shall include an evaluation of whether operating and
maintenance procedures can be modified to minimize odor generation rates at the facility.

9.9.f. The preliminary investigation and scope of work shall be submitted to the

Director for review and approval as soon as possible but in no case later than 30 days from the
facility's receipt of the compliance testing results, which results shall not be unreasonably
withheld.

9.10. Determination of nuisance.

' 9.10.a. The determination of a nuisance condition resulting from composting
odors should not be based on specific chemical thresholds. Because of synergistic effects,

different levels of sensitivity to odors, and limitations on analytical methods and other factors, a

nuisance may exist even when specific compounds are found to be below any established

thresholds.

9.10.b. The overall method of odor analysis, most commonly performed by an

odor panel, uses a total of all odor detected. Thus synergistic effects and odors from compounds

too obscure or dilute to analytically measure are accounted for in the analysis.

9.10.c. Specific chemicals measured by existing analytical procedures can help
evaluate the performance of pollution control equipment and should be considered as a tool to
evaluate design performance as appropriate. However, the overall method of odor analysis is to

be used for total off-site impacts.

9.10.d. Limited testing can not cover all operating conditions and odor level
testing includes some inherent variability. Therefore, the Director will also use site visits and will
consider other pertinent information, such as complaints, when determining whether
odor/nuisance conditions exist off-site regardless of emissions compliance test results. The
operator shall complete a standard form, prepared by the Director, for all odor complaints
received by the facility. Copies'of the completed form shall be sent to the Director, the local
Board of Health, and the complainant.

45CSR4 Odor rule amendment
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Changc.sltcct
for amendment to 45 CSR 4

945-4-2. Definitions.

Added "(BACT)" after "Best Available Control Technology"

In definition of "Dilutions to Threshold (DfD" I put parentheses around "plus the one volume of
odorous air."

$45-4-9. This section applies to *e'*. all commercial sewage sludge composting facilities;'mqjer
which includes all

existing commercial er+en-eemmereialsewage sludge composting facilities that have been
ie*temPorarily or

determination by a Court of Record or by any Division of Environmental Protection order. action.
determination. Consent Order. Agreement. or Consent Order and Agreement.

9.2. All existing commercial er+enreemme+eistsewage sludge composting facilities that have

been f:dt+nr$+;s$es€enditiestemporarily or
permanentlJt-shut down or their operations limited in any way by a court order of record or
determination by a Court of Record or by any Division of Environmental Protection order. action.
determination. Consent Order. Agreement. or Consent Order and Agreement shall:

a g.z.b.iii. An evaluation of the need for an odor treatment/conffol system shdJ$eIt
@ndue/.edfor all other areas such as mixing, curing, and storage areas;

9.2.b.v. A demonstration of eentrelthe compliance plan effectiveness through the

Director approved air dispersion modeling referred to in section 9.1.b. of this rule.

g.4.d.ii.4dDetailed operation and maintenance steps that will be taken to minimize
odors at the facility applying for the exemption should nuisance conditions occur.

9.4.e. The Division encourages innovative technolo$l and will. on a case-b:r-case basis.
consider applications for pilot or demonstration projects. Such apnlications shall be subject to the
terms of subsections (.a) through (d) ahove.

9.6.b.i. Use the most recent EPA approved ISCST model and instntction manual:

9.6.b.iv. Model all edef sources. including sources of fugitive emissions.
simultaneously for total impacts; and

9.6.b.iv. Model all odor sources. including on site sources of fugitive odor emissions.
for simultaneoustrf,€F total impact+; and

9,7.b. All Eexisting conrmercial er+en-eemmereiatsewage sludge composting facilities
that have been e+uisanee+endi+ie*

Chnnge sheet pg. I



order. action. determination. Consent Order. Agreement. or Consent Order and Agree.mFn! must

fr.st opti.ir" their operating ancl maintenance proceclures so that odor generution is minintized as

much as possible prior to the addition of any odor control equipment.

9.7.c.i. An evatuation of materials handling practices prior to mixing with bulking
agents including but not limitecl to; size of bulking agent storilge time and chemicul addition prior
to dewatering;

9.7.c.iv. Temperature feedback controlled systems such that the intemal pile

temperature is controlled within the optimum range--not greater than 60-65 degrees Centigrade
(140-149 degrees Fahrenheit), preferably below 60 degrees Centigrade;

9.7.d. All curing piles eheuJdshall be under roof, and facilities should be evaluated on a

case by case basis to determine whether storage piles need to be under roof to prevent re-
establishment of biological conditions conducive to odor generation.

9.7.e. All facilities should have. at a minimum. access to an available portable aeration
system av4ilable for use on curing and/or storage piles.

9.7.g. Wet chemical scrubbers.

q.Z.g.i. n tnree stagz

O ammonia removal. stage two for oxidation of reduced sulfur compounds (.methyl di-sultide. etc.).

- stage three for removal of chlorine carry-over from the second stage.

9.7.&ii. Ammonia removal efficiency in the first stage must be monitored to asstue

reduced sulfur and other compounds in the second stage.

9.7.g.iii. The pH of the second stage must be continuously monitored to assure that
any sulfuric or other acid carry-over from the first stage does not lower the pH of the second stage

excessivelv.

9.8.b.ii. Areas that are vented without ffeatment, such as through fans, doors.
windows. stacks or through building ventilation systems; and

9.8.b.iii. Outside operations. such as piles and storage areasJlldl4goons: and

9.8.b.iv. Sources of fugitive emissions.

9.9.b. AllEcxisting commerciale+-nen-eemmrxei+tsewage sludge composting facilities
that have been deterrnined te be e-eatirg er eentributing te an eff sito nuisenee eenditien,
temporarily or permanently shut down or their operations limited in any way by a court order of
record or determination by a Court of Record or by any Division of Environmental Protection
order. action. determination. Consent Order. Agreement. or Consent Order and Agreementmay
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,a

shall also be required to undergo compliance testing.

9.9.f. The preliminary investigation and scope of work shall be submitted to the Director
for review and approval as soon as possible but in no case later than 30 days from the facility's
receipt of the compliance testing results. which results shall not be unreasonably withheld.

9.10. Determination of nuisance.

9.10.a. The determination of a nuisance condition resulting from composting odors should
not be based on specific chemical thresholds. Because of synergistic effects, different levels of
sensitiviry to odois, and limitations on analytical methods and other factors, a nuisance may exist
even when specific compounds are found to be below any established thresholds.

9.10.b. The overall method of odor analysis. most commonly performed by an odor

Banel. uses a total of all odor detected. Thus synergistic effects and odors from comglunds too
obscure or dilute to analyticallllmeasure are accounted for in the analysis.

9.10.c. Specific chemicals measured by existing analytical procedures can help evaluate the
performance of pollution control equipment and should be considered as a tool to evaluate design
performance as anprooriate. However. the overall method of odor analysis is to be used for total
off-site imoacts.

{O
Chnng"' shcet pg. -l



I'O 33CSR2

TITLE 33 9},

LEGISLATIVE RIJLE
DI VI S ION OF ET{VI ROi{ME NTAL PROTECTI ON

OFFICE OF WASTE MANAGEMENT

SERIES 2
SEWAGE SLTJDGE MANAGEMENT RULE

- -.r- t'/ ".-
''.t .-' ''

.r,.!-'!". .' '

fftl6 
-5 .'.i 3'fl:j

sewage sludge application rate, by dry rveight,
designed: (l) To provide the amount of nitrogen
needed by the food crop, feed crop, fiber crop,

cover crop or vegetation on the land; and (2) To
minimize the amount of nitrogen in the sewage

sludge that passes below the root zone of the crop

or vegetation grolvn on the land to the ground

water.

2+ 2L "Applicant" means the person

applying for a commercial solid waste facility
permit or similar renewal permit and any person

related to such person by virtue of common
ownership, common management or family
relationships as the directormay speciff, including
the following: spouses, parents, children and

siblings.

* }l. "Approved solid rvaste facility"
means a solid rvaste facility or practice which has

a valid permit under W. Va. Code $22- 15- I et seq.

2+ 2.5."Backhauling" means the practice of
using the sarne container to transport solid waste

and to transport any substance or material used as

food by humans, animals raised for human

consumption or reusable item which may be

refilled rvith any substance or material used as

food by humans.

2+ 2,6, "Bulking Agent" means materials

mixed or composted with sewage sludge such as

yard waste, wood chips, leaves and other living or

dead plant tiszues approved by the chief as suitable

to promote the passage of air through a static pile

or windrow.

2.7 "Bulk Servage Sludge Product" is a

material derived from sewage sludge that is sold or

glven away in quantitics exceeding one metric ton'

533-2-1. General.

l.l. Scope. - This legislative rule establishes
requirements for the permitting siting, bonding,
installation, establishment" constnrction,
modification, and operation of any facility that
generates, processes, recycles and/or disposes of
sewage sludge by whatever means, including, but
not limitpd to, land application, composting,
incineration, mixed waste composting, or any
othermethod of handling sewage sludge within the
state. This rule applies to any person rvho owns or
operates a sewage sludge facility or who is
responsible for the processing or disposal of
sewage sludge.

1.2. Aurhoriry. - w. va. code $$22-15-8(e),
22 - | s -20 F) and 22 - | 5 -20 (q) .

1.3. FilingDate. --ApriB-.s999

1.4. Effective Date. --frpriBfiggg

1.5. Incorporation by Reference.

Whenever federal or state statutes or regulations
are incorporated into thiS rule by reference, the
reference is to thc statute or regulation in effect on
the effective date of this rule.

533-2-2. Definitions.

The following definitions shall apply to this
rule unless othenwise specified herein:

2.1. "Agricultural Land" is land on which a
food crop- feed crop. or fiber crop is grown. This
includes. but is not limited to-range land and land
used as plrsture.

* 2.2. "Agronomic rate" means the whole

o
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leaming of the excursion. A written plan to
identif.v and correct the problem must be
submitted for the facility rvithin sixtv days. The
director may develop temporary loading rates,
for a period not to exceed si:emonfhs gllgJggf,,
based on the provisional limitations of Table 2 of
this rule and on results from mon
sludge and rvastervater samples taken at the
facility.

+.+.e-._32-d-Nlo person shall be allowed
to land apply so much sewage sludge as to
exceed the agronomic rate for that land or a rate
of fifteen dry tons per acre per year, whichever is
less: Provided, That up to twenty-five dry tons
per acre per year may be applied in the
reclamation of surface mine land.

i* l.z.e. No person shall be
allowed to store selvage sludge at a land
application site for a period longer than one
week; except storage shall be allowed for no
longer than three months where provisions,
approved by the chief of the Office of Water
Resources of the Division, have been made to
prevent leachate runoff into surface or
groundwater. Septage storage shall only be
allowed in-tank and for no more than three days,
or as othenvise authorized by the chief of the
Officc of Water Resources of the Division.

+2.e.jaLNo person shall be allowed
to land apply sludge except during the hours of
daylight.

3.3. Servage Sludge Processing Facility
Operational and Design Requirements.

3.3.a. Servage sludge processing
facilities must adhere to the following
requirements:

3.3.a.1. fueas used for processing,
curing and storage of rarv materials, intermediate
and final products, loading and unloading are:ls,
impoundments, pipelines, ditches, pumps and
drums, sumps and tanks, must be designed,
constructed and operated to prevent release of
contaminans to the groundwater and surface

rvater. Storage of finished products from the
facility shall be limited to one year.

3.3.a.2. The facility must be

designed and operated to control vectors and

odors.

3.3.a.3. The facility must not be

operated or constructed rvithin the one hundred
year flood plain unless provisions have been

made to prevent the encroachment of flood
rvaters upon the facility.

3.3.a.4. All land areas within the
boundaries of a servage sludge processing

facility upon which selvage sludge, intermediate
or final products come in direct contact with the
land surface must be protected in accordance
with the C-rroundwater Protection Act, W. Va.
Code $22-12-l et seq., and the rules
promulgated thereunder, including 46CSRI2,
46CSR58, and 46CSR59.

3.3.b. Any person operating a sewage

sludge processing facility shall conduct off-site
odor monitoring. The frequency of odor
monitoring shall be quarterly or as otherwise
specified by the director. The Barnebey-Cheney

scentometer or other instrument, device or
technique designated by the director may be used

as a guide in the enforcement of this rule and

may used in the determination of thc

objectionability of an odor.

3.3.b.1. When an odor is detdrmined to be

objectionable and repetitious by the director, the

directormay require the facility to conduct related
studies within a specified time period. These

studies may include, but are not limited to,
sampling and analysis to identiff the specific
chemical compound(s) which are causing the

objectionable odor, analysis of samples by odor
panels, air dispersion modeling studies, arld

evaluation of applicable odor control devices and

odor control programs.

3.4. Leachate Management Requirements'(O
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Change seition a.l as follows:

2- i ic. Chapter -3. exccpt tbr paragraphs 3-301 . I I (B), Preventing Conamination Fronr Hands;
sut paragraphs 3{tlt . t I (CX2) and 3401. 1 l (DX2), Cooking of Raw nnimal Foods; subparaEralrh 3-
50t. t 6(CX2), Potentially Hazardous Food Hot and Cold Holding: an<l section 3_603. I I . Consumer
Advisory, and the word "intact' iu subDaraeraphs 3-401.1l(c) anrt3-{01.1I(D).

2.l.c.l- The folkrwing shall bc addecl to section 3-301.1 l: ,'Food 
shall be preparerl with

the lcast possihle manual eoDtact, \r,ith eppro..'ed utensils, and on sur!'acer thui prior to usc !^.ave been
cleened rinse'rl anrl cenitizsl t^ hr.r\r,\nt 6,bF -Mianinarir,* rtv. vuJ -wa&atta4r((r t a.

' 2:.1.c.?. 'thc foltowing shall be add.ed to subparagraph 3-.501.16(Cl): 'Within 7 yeani of
ihc effective daie of tiris niic, thc equipmcnt is upgraded or repiaced ro maintain foori at a temperature
-f CAi r'lrAr\(rr r L..trr. f , (lt less.

Add : 2. l.i. l.c. Enforccrnent of the above sholl be in compliancc rvith Chapter 6, Article 6 of
the WV Code.

Add 2.2l'heDjrector shall use annexe,g 2 through 7 of the Frrud Code in the interpretation anrl
applicarion of rJns nr.le.

(Re-nu-nbe-' er:istinEt 2.2 b 2.3. )

Add new'*egdms 5 and 6. bciow. arui rvnumirer siistinq sections 5. 5. and 7 to sectigtrqi.. 8. and 9.

6+-i7-5 implementarion

5.1 ,Food esbblishments in operation at the time these rules become eft'cctive, and meeting all
applicable prior rules, shall bc deemed cligible lbr a pe.rmit to operate. provided thar any eonstruction
taking place after the e.ffective date oFthese rules shall be in compliance with these rules.

5.2 Prior to July I, 2001, tjre dire*ctor slrall sonduettb* firsr in.p+;tiLrn of an esEblishme'rt
under this Fule a.s a coufl-e.{y i.nspecticn to aCvise aqd tain the per:nit h.clder on ihe provisions of $ris
n:le. At !.he cmpletion of the first i;rspuution tho dircc;cr shall provide the pci:-r,it holder rligh t's'ro
inspection reports, ciie usiag thc scaring $ysiem fiom ihe previous ruiE and one irrdicating the
"i^l-+:^-,. .'^+-1.-.a A* r!-:-- 

--t -$IUI<tIvttO &NJgv-iJ.qggg( CIIfS f g:(E;.

5.3 Befors implementing tlris rule, thc director shall provide uaining courses for permit holders
and icrcai heaith <iepartment pcrsonnel.

Need wording: OId rules still in effect til 7/1i2000. New rule not to be in force til 7nn0(d.

page I of2



1?:3et LAJ EI+JIROIE|{TAL SERUICES -+ 3F.4 34't 49Lg t'{U. tf,9

JnwUlRy'7,2000

Rnvlst oxs ro 6{CSR! 7, F oob Es'rnnlrsu M ENT RuLE - coNT,r,

6+li4 Food Establi$merii Arivisuiy Board

6.1 The director shall s.stablish an advtsrrry board and shall serve as chairman.

6,2 The advisory board membership shall include, but is not limitcd to, representatives of
the Division of Health, local health departments, the retail food indu>'try, restaurants, institutional forxt
servioe providcts, senior Drograms, convenience stores, and school lunc'h programs.

6.3 '[he duties of the krarrl shall include, but are not limited to, developing
rr"r.rtrntrrcnrl nfir.r*rc nn.

6.3.a- Trainins

6.3'b StantlarrJization of local trealth deparmrent pcrsonnet and programs

6.3.c. Interpretations of the provisions of this mle

6.3-d Requests for waivers and variances, and

6.3.e Rcsponding [o complainLs.

6,3.f. Revisions to the rutc, includingbare-hanrl contact with ready-to-eat fot>d.s.

6-4 The board shall use annexes 2 through 7 of the 1999 Food Code ar*s guidelines in the
-^-S^- --.^^ ^t..L ^.'- J.,ei^-
Pvi 1rz liialiltE; .vll Li.lgli tti^ti-r;s.

9.1 Any persen wbtr violates any provision of this rule is guilry of a misdemeanor. Psnaltiss
shell b€ entbrced in accordunce with Chapter 16, Article 6.

Psge 2 of2
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TO;

FROM:

DATDI

RE:

ROBINSON & McELIVEE LLp

MEMORANDUM

Senator Srrah M. Mincnr

Drvld L. Yaursy

November 29,l99ig

You asked my partner, Mike McThomas, for the amendment to the state water quality

stondards thal wss proposed during the 1998 Legislarive Scssion that would have sllowed f,rrher

development along the Upper Blnckwater River in canaan Valley. you may not be awatrE thar in

the fall ofthis yearthe BlackwaterRiver watershcdAssociationcomnissionedpotesta& Associates

to do a use anainabilityanalysis,just as the U.S. EnvironmentalProtectionAgency zuggestcd in rhe

upper Blackwater River TMDL rcport. A usc attainability anarysis is done to evaluate whcthcr a

stream can supportone or morc activities; in this case, the analysis was done to determine rvhether

the uppmBlackwaterRiveris a year-round trout strearn. The usc attainabitity analysis, uhich was

presented to the west virginis Environmcntat Qualiry Board at its ocrobe r 29,lgggmeeting,r

showed that thc naturat conditionsof the Blackwater River above Davis do not supporr year.round

trout Populafions' consequcntly! thc 82 use designation (the category assigned to hout watcrs) c8n

be removed and replaced with the designadonfor warmwareraquatic life, B | . That woull mean thar

tlte level of dissolved oxygen in dre upper Brackwaterwourd have to cxceed 5 mgfl, rather than the

{|i'-.+a..

IThe Environmental Quality Board has not made a decision yer as to whether it will supporta change in thc aeuari3l,ifr u-* fo, tic Upper Blackwater. Because of the press of business the Boardhas not Yc{ had ti'me to hear fronr *tirli*rnral groups and others opposed to the use chanse.
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6 tng/l concentration that would be required if the Upper Blsckwater conrinues wtth a 82

dcsignation. If the dissolved oxygen stsndard for the Uppcr Blackwarer River was 5 mg/1, the river

would not be considcred impaired and would support addirional development in CanEan Valley

Thc necessary changc cln be madc hy rmending 46 C.S.R. l, the r#est Virginls water

quallly stlndardsr by str{king the parcnthctical "(Rescwed)tt snrt adding Sectlon 7.2.d.9.I:
.r- : <

sExccpt thnt the aquatic lifc urc in thc Blackwatcr River upstream of rhe town of Dav6 shsll

bc Catcgory Bl" rnd by dcleting the refercnce to thc Blackwster River in the llst of traut

rtrcams found in Appendix A of thc water quatity stsndards, This would ehange the assigned

aguatic Iifc use in rhe Upper Blackwater from 82 ro Bt.

You should be swsrc that U.S. EPA must approve a change in a use desfgn&tion"such as you

would preposc for the Upper Blackwater River, and U,S. EPA's nrles requirc that lhe use change be

the subject of a public hearing. That hearing could be hetd by tlre Legislature, but it would have .o

mect U.S. EPA rcquirements for form and notice.

Allegheny Power and the BlackwaterRiver Watershed Associarionwere pleased to tenm of

your interest in this effort and they pledge *reir assistance. As you know so well" this is a very

important issue for Canaan Valley and its economy. If I con provide you with any addirional

information, please let me know.

DIY:shb

cc: MichaelMcThomas



Office of Air Quality
1558 Washington Street, East

Charleston, WV 2531 I

Telephone Number: (304) 558-0885
Fax Number: (304) 558-1222

West Virginia Division of Environmental Protection
Cecil H. Underwood
Covernor

December 22. 1999

Honorable Michael Ross, Co-Chair
Legisl ative Rule-Making Review Committee
Room MB49 - State Capitol
Charleston, West Virginia 25305

Honorable Mark Hunt, Co-Chair
Legislative Rule-Making Review Committee
Room MB49 - State Capitol
Charleston, West Virginia 25305

Re: Office of Air Quality - 45CSR28 Approved Rule

Dear Chairman Ross and Chairman Hunt:

"To use all available res()urces to protect and restore West Virginia's
environrnent in concert with the needs of pfesent and future generations."

The Division of Environmental Protection's (DEP), Office of Air Quality (OAQ) is herein
filing for the Legislature's consideration proposed language changes to WV Code 522-5- l8 which
mandates the creation of an open-market air pollutant emissions trading rule and those pages of the
rule 45CSR28 "Air Pollutant Emissions Banking and Trading" which contain revisions to the
proposed language. The trading pro-qram mandated in the aforementioned Code section resulted
from the passage of H84578 in March, 1998.

Pursuant to a stakeholder-based rule drafting process in mid to Iate 1998 and completion of
the agency's rule-making process in late 1998, OAQ filed 45CSR28 with the Legislative Rule-
Making Review Committee on February 1, 1999. At the time of rule filing and at the LRMRC's
meeting on July 71, 1999, OAQ representatives informed the Committee of the complexities and
problems encountered in developing 45CSR28 particularly with respect to uncertainties in receiving
the necessary approval of the Environmental Protection Agency (EPA).

EPA has drafted and revised its guidance document for states to follow in developing
federally-approvable Economic Incentive Programs including open-market emissions trading
programs. EPA's final draft guidance document was not published for public comment, however,
until September 1 5, 1999 and the public comment period for this draft federal guidance document
did not end until December 10, 1999. Since EPA's program requirements are still uncertain as a

Michael C. Castle
Director

ffitr#trp trtr#
lJrc Pp fl,opg

-*H$5ffi-#Htuffy-

Wcst Virginia
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result of the statLls of its guidance document and pending decisions on other states' emissions trading
rules, OAQ still cannot be completely confident that 45CSR28 with the revisions noted will be fully
approvable by EPA.

In accordance with our letter to you on September 1,1999, OAQ and its stakeholder group
have met several times and have attempted to construct revisions to 45CSR28 and suggested Code
revisions which we believe can better conform the program to current and anticipated federal
requirements.

We have briefly described the revisions to the version of 45CSR28 filed with the Committee
on February l, 1999 as follows:

l. The second sentence of subsection2.lS defining "geographic area" was deleted due to
concerns that it conflicted with or added confusion to the geographic restrictions on emission credit
use established in Section 10. For clarity OAQ also listed, in the first sentence, "pollutant" as one
of the factors considered by the director in defining a geographic area.

2. A proviso was added at the end of the sentence at subsection 4.3 to clarify that reductions
in emissions of hazardous air pollutants that were also volatile organic compounds (VOCs) or
particulate matter (PM) could generate emission credits that could allow an increase in non-
hazardous VOC or PM at a particular facility or emissions source.

3. The similar language in subsection4.4 and subdivision 16.1.c was amended to better
conform to the authorizing statute and to clarify that the director will consider geographically
disproportionate air quality impacts resulting from emissions trading to potentially preclude emission
credit use and also in periodic program evaluations. This attempts to address particular EPA
concerns about general equity and environmentaljustice associated with the trading process.

4. A new subsection, 4.l4,was added to clarify that possession of an emission reduction
credit conveys no property rights. This is also an EPA requirement.

5. In an attempt to address continuing EPA concerns about allowing the registration and use
of emission credits from facility shutdowns, several significant revisions were drafted:

(a) New subdivision 7.1.d and subsection 12.7 were added to require notice to the
director of intent to register shtttdown-related credits within sixty (60) days of the rule's effective
date. The intent of this provision is to allow a relatively quick assessment of whether the amount
of such credits will be problematic with respect to program implementation and federal approval and
credit quality and also to force legitimate "old" shutdown credits into the system quickly. This
provision may also serve to reduce the number of shutdown credits by disallowing their registration
after the 60-day notice period.
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(b) Subdivision I l. l.b was revised to eliminate the reference to voluntary emission
reduction credit transfer to the Development Office or a public interest group and to more
importantly discount pre-program shutdown credits by 50Vo for the benefit of air quality. Emission
reduction credit generators are not precluded from donating or transferring legitimate credits to the
Development Office, public interest groups or any other party. Any persons possessing emission
reduction credits, however, must meet the credit use restrictions of the mle.

6. Subsection 13.4 was slightly amended to correct redundant use of the word
"certification."

7. The first sentence of subsections 12.5 and I 3.5 were amended to provide for electronic
submission of registrations only if authorized by the director.

8. Subsections 15.3 and 15.5 were slightly revised to clarify that:

(a) a discovery by an investigation of the director of overestimated or improper credits
being registered would subject the person so registering to the requirement for providing treble the
number of defined credits.

(b) a person reporting to the director their discovery of insufficient registered credits
would be required to provide up to treble the number of deficient credits in the director's discretion.

9. The second sentence of subsection 6.5 was corrected by adding the inadvertently omitted
word "If ' at the beginning of the sentence as drafted in the February l, 1999 proposed rule.

10. In subsection 4.1 I the specific federal register citation was deleted as a result of ongoing
litigation relative to the federal rules contained in that reference.

I I . A new subsection, I 1.4, was added to more closely conform 45CSR28 to the Michigan
rule upon which the OAQ rule is based. The provision creates a more restrictive time period for use
of ceftain emission reduction credits resulting from early compliance with new emission control
requirements. OAQ has tried to closely track the Michigan rule due to its apparent EPA
approvability and working history.
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The necessary changes to WV Code $22.5.18 reflected in the attached draft were agreed to
by the rule development stakeholder group whose members believe they are required to avoid, to the
extent possible, problems with EPA rule approval or to eliminate unnecessary and problematic
constrai nts for rule-makins.

Enclosures

cc: Joseph Altizer, Counsel
LRMRC

LRMRC Members
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2.18. "Geographic area" means any specific region de.signated by the director, considering
the pollutant, topography, air quality contribution of sources, and any air quality concerns
relevant to that region.

2.l9. "Hazardous air pollutant" means an air pollutant listed pursuant to 42U.5.C. *7412(b).

2.2O. "Mobile source" rneans any vehicle or engine that is used for on-highway or non-road
pLtryoses, the mobile source-related fuel or fuel delivery system used by the vehicle or engine, or
both, and the operation strategies associated with the vehicle or engine. For the purpose of this
definition, non-road vehicles and engines include all non-road vehicles and engines used in
marine vessels, locomotives, and airplanes, as well as non-road vehicles and engines described in
the definition of "non-road" contained in the federal clean air act or federal euidance.

2.21. "National ambient air quality standard" means a primary or secondary standard
established by the administrator of the United States Environmental Protection Agency pursuant
to section 109 of the federal clean air act.

2.22. "Netting" means the generation and use of an emission reduction credit at a modified
stationary source to lower the net emissions increase below significant levels so that the modified
stationary source is not subject to new source review requirements under federal or state
regulations.

2.23. "New source review" means the permitting requirements for new and modified sources
contained in 45CSR I 3, 45CSR 14, 45CSR I 9 and in parts C and D of title I of the federal clean
air act and in 40 C.F.R. $$51.165,51.166, and52.21.

2.24. "Nonattainment area" means any area of the state designated by the administrator of
the United States Environmental Protection Agency in accordance with section 107(d) of the
federal clean air act and 40 C.F.R. part 8l as having not attained the relevant national ambient air
quality standard for a given criteria pollutant.

2.25. "Offset" means the use of an emission reduction credit to compensate for emission
increases of volatile organic compounds or criteria pollutants, except ozone, from a major new or
major modified stationary source sr-rbject to the requirements of 45CSR I9 and section 173 of the
federal clean air act.

2.26. "Overage" means emissions above those specified by an applicable requirement.

2.27. "Ozone season" means the period of time beginning on and inch-rding April I and
continuing through October 31 of each calendar year.

2.28. "Permanent" means that the relevant change in operating procedures, control
equipment ot other soLlrce of emission reductions shall be continuolls for the period during which
emission reductions zrre made for the pllrpose of generating emission reduction credits.

2.29. "Quantifiable" means that the amount, rate, and characteristics of emissions and
emission reductions can be measured through an acclrrate, reliable, and replicable method



*45-28-4, Prohibitions and restrictions.

4.1. The use of emission reduction credits in an attainment area .shall not cause a violation
of a national ambient air quality standard, a prevention of significant deterioration increment, or
an applicable attainment area maintenance plan. The use of emission reduction credits in a
nonattainment area shall result in emission reductions consistent with the requirements for
reasonable further progress for the nonattainment area and the attainment demonstration
specified in the state implementation plan.

The proposed use of emission reduction credits resulting in increased actual emissions
or overages equivalent to or exceeding any of the following amounts at a facility shall require air
quality analyses employing procedures approved by the director demonstrating that the
provisions of this subsection are met:

PM,o:
SO,:
NOr/1.{O*:
CO:
VOC:
Lead:

I 5 tons per year
40 tons per year
40 tons per year
100 tons per year
40 tons per year
0.6 ton per year

The director on a case-by-case basis may require an air quality analysis for use of
emission reduction credits in amounts below those above based upon the proposed short-term
rate of emissions, source emissions parameters and air quality in the geographic area of emission
reduction credit use.

4.2. The use of emission reduction credits is prohibited for both of the following:

4.2.a. In place of installing equipment determined to constitute, or for the purposes of
complying with a best available technology requirement for a specific toxic air pollutant
established under 45CSR27, an emission Iimitation or work practice standard established by
federal new source performance standards under section 1 I I of the federal clean air act and 40
C.F.R. part 60, an emission limitation or work practice standard established under the national
emission standards for hazardous air pollutants under section 112 of the federal clean air act and
40 C.F.R. part 6l , or a maximum achievable control technology requirement established for a
hazardous air pollutant under section 112 of the federal clean air act and 40 C.F.R. parr 63.

4.2.b. In place of installing necessary equipment and complying with an emission
limitation determined to constitnte best available control technology pursuant to section 165 of
the federal clean air act or 45CSRl4 or the lowest achievable emission rate established under
section 173 of the federal clean air act or 45CSRl9.

4.3. The use of emission reduction credits shall not result in an actual emissions increase of
any hazardous air pollutant at a particular facility nor shall one or more hazardous air pollutants
be traded for a different group of hazardous air pollutants, provided that emission reduction
credits generated by redr-rctions of hazardous air pollutants which are volatile compounds or
particulate tnatter may be used to allow increases of volatile organic compounds or particulate



matter, respectively, which do not contain hazardous air pollutants.

4.4. The director may prohibit the use of emission reduction credits if he or she determines
that such use would be inconsistent with the Code, the federal clean air act or protection of
human health and welfare and the environment. including anir disproportionate air quality
impacts.

4.5. Emission reduction credits for one criteria pollutant shall not be used to allow overages
or satisfy emission offset requirements for another criteria pollutant. Emission reduction credits
for volatile organic compounds shall not be used to allow emission overages or to satisfy
emission offsets for nitrogen oxides or vice versa unless such emissions trading conforms with a
f'ederally-approved implementation plan to attain and maintain attainment with the national
ambient ziir quality standard for ozone.

4.6. Emission reduction credits of volatile organic compounds, as a class of compounds,
may be used to compensate for emission overages of volatile organic compounds, as a class of
compounds, but shall not be used to allow emission overages of a specific volatile organic
compound, except where a demonstration has been made to the director that the use would result
in an environmental benefit in the use area.

4.7 . The use of emission reduction credits to comply with a federal requirement in any area
that has or needs a federally approved attainment demonstration or maintenance plan is
prohibited where the emission reduction credits were generated through the shutdown of a
soLlrce, process or process equipment, except where the director has demonstrated, to the
satisfaction of the United States Environmental Protection Agency, that the relevant approved
attainment demonstration or maintenance plan will not be compromised by the use of these
emission reduction credits.

4.8. Nothing in this rule shall be construed to relieve any person of the requirement to
obtain a permit under the provisions 45CSR 13, 45CSR 14, 45CSR l9 and 45CSR30. Emission
reduction credits may only be used in a manner consistent with federal new source review
requirements.

4.9. The use of sulfur dioxide or oxides of nitrogen emission reduction credits under rhis
rule at affected sources subject to sulfur dioxide or oxides of nitrogen allowance allocations
under the 1990 amendments to title IV of the clean air act is allowed only to the extent that the
sulfur dioxide or oxides of nitrogen emission reduction credits are not used or transfemed under
the 1990 amendments to title [V of the federal clean air act. Nothing in this rule shall be
construed to interfere with the free trade provisions under the 1990 amendments to title IV of the
federal clean air act.

4.10. Emission reductions made to correct violations of any applicable emission standard or
limitation or emission reductions resulting from a source, process, or process equipment in
violatiorr of an applicable monitoring, reporting, or recordkeeping requirement shall not be
eligible to generate emission reduction credits to be used or traded under this nrle.



I

4.1 I . Any source which participates in a regional nitrogen oxides trading program
established pursuant to final rules promulgated by the United States Environmental Protection
Agencysha||beprohibitedfromgenerating,tradingorusing
nitrogen oxides emissions reduction credits under this rule.

4.12. Ernission reductions that are not real, surplus, enforceable, permanent, and quantifiable
shall not be eligible for emission reduction credit genel'ation, Lrse, or trading.

4.13. Where emission reduction credits are generated and used within the same facility, the
use of emission reduction credits for a specific pollutant shall not result in an overall increase in
the emissions of the specific pollutant from thar faciliry.

4.14. An emission reduction credit repre.sents a limited authorization to emit an air pollutant
trnd does not have associated property rights.

$45-28-5. Ozone season restrictions.

5. l. Emission reduction credits for volatile organic compounds and oxides of nitrogen
generated during an ozone season may be used any time during a calendar year, but emission
l'eduction credits used forthe purpose of compliance with an ozone season emission limitation for
volatile organic compounds or oxides of nitrogen shall have been generated during an ozone season.

5.2. Emission reduction credits generated for volatile organic compounds and oxides of
nitrogen exclr"rsively during the non-ozone season shall be used only during the non-ozone season
in the same or a subsequent calendar year.

$45-28-6. Emission reduction credit baseline.

6.1 . The emission baseline from which emission reduction credits may be generated shall
be established to detetmine the amount of actual emissions from a source, process, or process
equipment before the initiation of an activity to reduce emissions for the purposes of creating
emission reduction credits. The emission baseline shall be expressed in tons of pollutant emitted
per ozone season or per year.

6.2. The emission baseline from which emission reduction credits may be generated shall
be determined by using the most representative, accurate, and reliable process and emission data
available for the source, process, or process equipment according to the following hierarchy:

6.2.a. When required to demonstrate compliance with an applicable requirement or
where such measurement is practicable and leasonable, continuous emission monitoring or other
direct measurement, parametric monitoring, or other surrogates for the measurement of emissions
shall be used to determine the emission baseline. The baseline shall be established for the2-year
period or two (2) ozone seasons before the date that an emission reduction occurs, unless it can
be demonstrated to the director that a different time period is more representative of historical
operations and is consistent with the state implementation plan.



6.5. Any baseline calculated pursuant to subsection 6.2 shall be adjusted by subtracting
from the baseline any emission increases from another source, process, or process equipmenl in
the same sollrce category and under cornmon ownership or control resulting from a shutdown or
curtailment of the sollrce, process, or process equipment making the emission reductions. E no
sttch emission increases will occur as a result of shutdown or curtailment, the person registering
emission credits generated from shutdown or curtailment shall so certify in the notice piovideJ
under section 12.

$45-28-7. Eligibility of emission reductions for emission reduction credits; generation and
calculation.

7.1. Foremissionreductionstobeeligibletogenerateemissionreductioncredits,all ofthe
following conditions shall be met:

I .1 .a. For all criteria pollutants, in addition to volatile organic compounds and oxides
of nitrogen, the emissions shall be consistent with West Virginia's State Emiision Inventory
System.

7.1.b. The emission reductions shall have been generated on orafterJanuary l,lggl,
and shall not have been used or have been committed to satisfy prior or continuing emission
offset requirements under section 173 of the federal clean air act or 45CSR I 9, for demonstrating
attainment or maintenance of any applicable national ambient air quality standard under the state
imp-lementation plan, or for netting requirements under section 173 of the federal clean air act,
45CSR I 9, and section I 65 of the federal clean air act and 45CSR 14, or for emission netting if
authorized under 45CSR 13.

7.1.c. The emission reductions shall be real, surplus, enforceable, permanent, and
quantifiable.

7 '2' Emission reductions for generation of emission reduction credits may be created using
any of the following procedures:

7 '2.a. Installation or modification of air pollution conrrol equipment.

7 .2.6. Modification of process or process equipment.

7 .2.c. Reformulation of fuers, raw materiars or products.

7 .2.d. Implernentation of energy conservarion programs.

l0



reduction credits are proposed to be used.

l0'6'b' The source, process, or process equipment which generated the emission
reduction credits is located within 100 kilomet.rc tf trr* nearest border of the nonattainment or
maintenance area where the emission reduction credits are proposed to be used.

I0'7' The use of other criteria pollutant emission reduction credits shall only be allowed
where at least one of the following criteria and the provisions of subsection 4.1 are satisfied:

l0'l 'a' The emission reduction credit.s are proposed to be used in the same geographic
area where the emission reduction credits were generated.

l0'7'b' The geographic area where the emission reduction credits are proposed to be
used is an attainment area for the criteria pollutant and the source generating the credits used
contributes to air quality in the area impacted by the user source.

l0'7 'c' The geographic area where emission reduction credits are proposed to be used is
a nonattainment or maintenance area for the criteria pollutant, and the area where the emission
reduction credits were generated is an adjacent area which contributes to the relevant air quality
problem in the proposed use area.

$45-28-11' Emissions reduction credit discounts and emission reduction credit retirement
for air quality benefit.

I l ' l ' Unless otherwise provided under this rule, other rules promulgated under the Code or
the federal clean air act, emission reduction credits entered into tlhe regiJtry created pursuant to
section l4 shall be discounted or retired as follows:

I I' l'a. For all criteria air pollutants, volatile organic compounds and nitrogen oxides,
ten (10) percent of all creditable emission reductions shall be retired to provide a net air quality
benefit from trading. The remaining ninety (90) percent of creditable emission reductions shall
be listed on the registry as emission reduction credits, and shall be eligible for trading or use for a
period of ten (10) calendar years from the year of emission reduction credit generation. All such
emission reduction credits unused at the end of the ten (10) yearperiod shalialso be retired to
provide a net air quality benefit from tradins.

I I '2' Any person who generates or acquires emission reduction credits may voluntarily retire
such emission reduction credits to benefit air quality.

I l '3' The director shall retire and remove from the registry, created pursuant to section 14,
all excess emission reduction credits donated to the director under subsection 15.3.

l6



occurs Ilrst.

545'28'12. Registration of emission reductions for the generation of emission reduction
credits to be used or traded.

12.1. A person applying to register emission reductions to generate emission reduction
credits shall provide, to the director, notice and certification of the emission reductions being
generated and shall pay a registration fee in accordance with section l4 and subsection I2.5.

l2.2.For emission reductions generated between January l, 1991and the effective date of
this rule, the notice and certification required by subsection l2.l shall be submitted within twelve
( l2) months of the effective date of rhis rule.

12.3. The notification required by subsections 12. I and 12.2 shall utilize a form provided by
the director and include all of the following information:

12.3.a. The name and location, by address and coLlnty, of the sources, processes, or
process equipment at which emission reductions have been or will be made and where the
records are or will be kent.

12.3.b.ff,. nut., address, and telephone number of the responsible official providing
notice and certification of the emission reductions being generated.

12.3.c. The total emission reductions, in tons per year or tons per ozone season, by
pollutant and attainment status for the pollutant in the generation source area, [o be registered.

12.3.d. An identification of the source, process, or process equipment at which the
emission reduction occurs to generate an emission reduction credit.

12.3.e. A brief description of the method or methods used to reduce emissions.

12.3.f . The effective date that the emission reduction occurred or will occur and the
duration of the emission reduction strategy.

12.3.g. Calculations of either of the following, as applicable:

12.3.g.1. For emission reductions that have already occurred, actual emissions after
the emis.sion reduction method has been implemented, which shall be calculated in a manner
consistent with the method used to calculate the baseline.

12.3.g.2. For emission reductions that will occur, expected emissions after the
proposed emission reduction method is implemented, which shall be calculated in a manner
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12.4.a. That to the best of the responsible official's knowledge, the information
contained in the notice is true, accltrate, and complete.

12.4.6. That the emission reductions generated are real, surplus, enforceable, permanent,
and quantifiable.

12.4.c. That the emission reduction strategy began on or before the period of emission
reduction credit generation start date specified in a notice determined to be complete by the
director, and that the emission reduction strategy will either continue through, or will rerminate
upon. the period of etnission reduction credit end date specified in a notice determined to be
complete by the director .

12.4.d. That the emission reductions were not used elsewhere as emission reduction
credits or retired.

12.4.e. That the emission reduction credits and any associated emission increases or
decreases have been calculated in accordance with an emission quantification protocol meeting
the lequirements of this rule and comply with all eligibility, prohibition and limitation provisions
of this rule.

12.4.f . That emission reductions being registered from a source shutdown or curtailment
will not result in emission increases fiom other soLlrces, processes, or process equipment under
common control.

12.5.The notice and certification required under this rule shall be submitted to rhe director
by certified mail or, if authorized by the director, electronically for a determination of
completeness. Within sixty (60) days of receipt of the notice and certification for emission
reductions generated after the effective date of this rule, the director shall make a determination
and provide a written response to the person submitting the notice and certification as to the
completeness of the submittal. For emission reductions generated before the effective date of
this rule, the director shall make such determination and provide a written response within one
hundred and eighty ( 180) days of receipt of the notice and certification. A determination of
completeness or incompleteness made by the director shall be considered a final agency decision
subject to review by the air quality board pursuant to the Code and W.Va. Code gg22B-l-l er
seq. A determination of completeness does not constitute an approval by the director. The
director shall notify the person requesting registration of emission reduction credits of the
amount of registration fees required pllrsuant to subsection 14.6 within the notice of
completeness provided under this subsection. Within five (5) br-rsiness days of the date of receipt
of payment of the required registration fee the director shall enter the information required by
section l4 in the emission trading registry. Immediately upon entry in the emission trading
registry, the information in the notice and certification shall be available to the public, except for
information that is determined to be confidential under W.Va. Code $22-5- l0 and 45CSR3 I . If
the notice and certification are determined by the director to be incomplete, the proposed
emission reductions are not eligible to generate emission reduction credits and no registration fee
shall be assessed. A notice of incompleteness shall not preclude or prejudice a person from
subrnitting a corrected or revised notice and certification.

to



12.6.The methods used, or operational changes made, to create emission reductions for the
genel'ation of emission reduction credits for which a complete notice and certification is
submitted to the director shall become legally enforceable operating requirements upon the start
date of the period of emission reduction credit generation, specified in a notice determined to be
complete by the director. The methods used and operational changes made to reduce emissions
and the conditions and requirements forthe generation of emission reduction credits shall
continue to be legally enforceable operating requirements thror-rghout the periocl of emission
leduction credit generation, and shall be incorporated into an operating permit, permit to
construct/modify, or permit to operate if required by the Code, rules promulgated thereunder, or
the federal clean air act.

the fol I owi ng information :

countY. of the sources. processes. or process eouipment that have been shutdown for which
emission reduction credit registration is intended:

shutdown: and

each source. process. or process equipment shutdown.

$45-28-13. Registration of use, trading or retirement of emission reduction credits.

13.1. A person applying to Llse, trade or retire emission reduction credits under the
provisions of this rule shall provide prior notice to the director.

13.2. The notice to Llse emission reduction credits shall utilize a form provided bv the
director and include all of the following information:

13.2.a. The name and location, by address and county, of the source, process, or process
equipment at which the emission reduction credits are proposed to be used.

13.2.b. The name, address, and telephone number of the responsible official providing
notice of the proposed use or trading of emission reduction credits.

13.2.c. Thenumberof emissionreductioncreditstobeusedateachsource,processor
process equipment unit in tons per year or tons per ozone season and the maximum short-term
emission rate that will occur during the emission reduction credit use period based upon the
underlying applicable requirement or orherwise provided in this nrle.

13.2.d. A description of the sollrce, process, or pl'ocess equipment at which the emission
reduction credits are proposed to be used.
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13.3.f . The number of emission reduction credits by pollutant, in tons per year or tons
per ozone seelson, which are proposed to be traded or retired.

13.4. Each of the notices required by subsections 13.2 and 13.3 shall be accompanied by a
certification, by the responsible official, that the information contained in the notice is true,
tlccurate, and complete. Where notice to use emission reduction credits is being provided
pLrrsuant to subsection 13.2, a certification that the source, process, or process equipment shall be
operated in compliance with all applicable requirements and the conditions and requirements for
the use of emission reduction credits under this rule shall also be included, providedlhe!
certification does not have to assert that the use of emission reduction credits is consistent with
attainment area maintenance plans or nonattainment area reasonable further progress
requirements or attainment demonstrations.

13.5. The notices and certifications required by subsections 13.2, 13.3, and I3.4 shall be
submitted to the director by certified mail or, if authorized by the director, electronically for a
determination of completeness. Within sixty (60) days of receipt of the notice and certification,
the director shall make a determination, and provide a written response to the person submitting
the notice and certification, as to the completeness of the submittal. A determination of
completeness or incompleteness made by the director shall be considered a final agency decision
subject to review by the air quality board pursuant to the Code and W.Va. Code $$22B-l-l et
seq. A deter-mination of completeness does not qonstitute an approval by the director. If the
notice is determined to be complete, the director shall, within five (5) business days, enter the
information required by section 14 into the emission trading registry. The information in the
notice and the certification shall be available to the public immediately upon entry in the
emission trading registry, except for information that is determined to be confidential under
W.Va. Code $22-5- l0 and 45CSR3l. If the notice is determined by the director to be
incomplete, the proposed use or trade of emission reduction credits shall not occur. A notice of
incompleteness shall not preclude or prejudice a person from submitting a corrected or revised
noLice and certification.

13.6. The director shall not issue a notice of completeness for a proposed use of emission
reduction credits until he or she determines that the air quality protection and maintenance
provisions of subsection 4.1 are satisfied based upon the information contained in the notice
required by subsection 13.2 and/or the director's independent analyses of air quality impacts and
attainment and maintenance plan requirements for the areas affected by the emission reduction
credits use. The director shall send a written response to the person who submitted the notice of
use and certification detemined to be inconsistent with the provisions of subsection 4.1
explaining why the determination was made. A determination of inconsistency with the
provisions of subsection 4.1 by the director shall not preclude or prejudice a person applying to
use emission reduction credits from submitting a revised notice and certification to address the
inconsistencies identified bv the director.

13.7. The methods used, operational changes made and maximum short-term emission rates
established to accommodate the use of emission reduction credits for which a complete notice is
submitted to the director pllrsuant to subsection 13.2 shall become legally enforceable operating
requirements Ltpon the effective date of the notice of completeness issued by the director, or the
beginning date of the emission reduction credit use peliod specified in a notice determined to be
complete by the director. The condition.s and requirements for the use of emission reduction
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time when the actions were completed or a schedule describing when the actions will be taken
and completed.

15.2.c.4. A revised notice and certification of emission reduction credit generation.

15.2.c.5. Certification by a responsible official that, to the besr of the responsible
official's knowledge, the intormation in the notice of insufficient reductions is true, accurate, and
complete.

15.2.d. Upon submitting the notice of insufficient reductions, the person submitting the
notice shall do one of the following, as applicable:

|'5.2.d.1, If emission reduction credits were or are being used or traded, then the
person submitting the notice shall, within thirty (30) days, either implement and register emission
reductions or obtain emission reduction credits sufficient to compensate for the number of
emission reduction credits that were not real, suqplus, enforceable, permanent, and quantifiable.
Reconciliation of emission reduction credits shall be on the same basis, either tons per year or
tons per ozone season, as credits found not to be real, surplus, enforceable, perrnanent, and
quantifiable.

15.2.d.2. If emission reductions have been registered but the associated emission
reduction credits have not been used or traded, then the person submitting the notice shall,
concurrent with the submittal of the notice of insufficient reductions, submit a revised notice of
emission reduction credit generation or written request for the director to withdraw the emission
reduction credits from the emission trading registry.

15.3. If the director finds, without being provided a notice pursuant to subsection 15.2,that
a person has registered emission reductions for the generation of emission reduction credits that
are not real, surplus, enforceable, permanent, and quantifiable and the emission reduction credits
have been or are being used or traded, then the person who generated and registered the
insufficient emission reductions shall generate, or obtain, and donate emission reduction credits
to the director in an amount eqllal to treble the number of emission reductions or emission
reduction credits that were not real, surplus, enforceable, perrnanent, and quantifiable. If the
director finds, after having been provided notice under subsection 15.2, that a person has
registered emission reductions forthe generation of emission reduction credits that are not real,
surplus, enforceable, perrnanent, and quantifiable and the emission reduction credits have been or
are being used or traded, the person who generated and registered the insufficient emission
reductions may be required to generate, or obtain, and donate emission reduction credits to the
director in an amount up to treble the number of emission reductions or emission reduction
credit.s that were not real, surplus, enforceable, permanent, and quantifiable. Reconciliation of
emission reduction credits shall be on the same basis, either tons per year or tons per ozone
season, as credits found not to be real, suqplus, enforceable, pefmanent, and quantifiable.
Emission reduction credits donated to the director under this subsection shall be retired to assure
realization of an air quality benefit and maintenance and attainment of national ambient air
quality standards. A donation of emission reduction credits under this subsection shall not be
considered to be a civil or criminal penalty. In addition to providing a donation under this rule, a
person may be subject to civil and criminal enforcement actions, penalties, and imprisonment as
provided under the Code.

t)



l5'4. Upon reconciliation of the emission reduction credits pursuant to subsection 15.2., the
credits shall be considered real, surplus, enforceable, permanent and quantifiable.

15.5 The granting of a reconciliation period by the directorundersubsection 15.2 may be
considered as a mitigating factor in the imposition or assessment of penalties by the director in
any enfotcement action, including the determination whether to require the generator to donate
additional credits under subsection 15.3.

15.6. Emission reduction credits must be held prior to being used or traded. A person who
fails to hold sufficient emission reduction credits to maintain compliance with the applicable
requirement or requirements identified in the notice of emission reduction credit use shall be in
violation of this rule.

15.7. If the director determines that a person has violated the provisions of the Code or this
rule, then the director may take appropriate enforcement action as provided under the Code and
this rule. In an enforcement proceeding, a person who generates and registers emission reductions
shall have the burden of proof that the emission reductions generated and registered are real,
surplus, enforceable, permanent, and quantifiable. A person who uses emission reduction credits
shall have the burden of proof of due diligence with respect to verification of the validity and
accuracy of the emission reduction credits used to comply with applicable emission requirements
and the provisions of this rule.

$45-28-16. Program evaluations and individual audits.

16.1. The director shall conduct, or cause to be conducted, an evaluation of the emission
trading program established under the provisions of this rule. The evaluation shall be conducted
every three (3) years, or more frequently if deemed necessary by the director, to make all of the
following emission trading program assessments:

l6.l.a. Whether the program is consistent with the maintenance of national ambient air
quality standards and has resulted in emission reductions consistent with reasonable further
progress towards attainment and maintenance of national ambient air quality standards.

16. l.b. Whether requirements for monitoring, recordkeeping, reporting, and
enforcement have resulted in a sufficiently high level of compliance.

16. I .c. Whether the program has caused any localized adverse effects to the public
health, safety, sr welfare or to the environment, including any disproportionate air quality
impacts. This assessment shall include an analysis of the effects of emission tradin.q on the
emissions and impacts of toxic or hazardous air pollutant emissions.

16.I .d. Whether the program is achieving reductions across a spectrum of soLlrces,
including area and mobile sources.

16. I .e. Whether provisions for conducting audits of emission reduction credit
transactions htrve resulted in a sufficient number of audits being conducted across a spectrum of
sources.

/o



$22-5-18. Market-based banking and trading programs, emissions credits;
director to promulgate rules.

(a) director shall
propose legislative rules for promulgation in accordance with article three, chapter twenty-nine-a
[$294-3- I et seq.] of this code, to the full extent allowed by federal and state law, one or more rules
establishing a voluntary emissions trading and banking program that provides incentives to make
progres.s toward the attainment or maintenance of the national ambient air quality standards, the
reduction or prevention of hazardous air contaminants or the protection of human health and welfare
and the environment from air pollution.

redrretion. The director shall establish a system by legislative rule for quantifying, verifying
determining eligibility. and registering. trading and using all emissions reduction credits; *ht 1121.
s@fu for banking and trading if achieved after the first day of January, one thousand nine hundred
ninety-one, to the extent permitted by federal Iaw. Credits also sn-all be available for permanent
shutdowns:,

enpercentofanyemissionreductioncreditsregiitered
with the director shall be retired from future
use : Provided" That fifty percent of any emission reduction credits

promulgated pursuant to this section shall be retired from futLrre use. All other emissions reduction
credits registered shall remain in effect Llntil used and debited or retired; 

" 
if Creclits not used within

ten years shall be retired from future use. The director may charge a reasonable transaction fee at
the time any credits are registered and shall deposit the fees in the air pollution control fund.

(b)

(c)

The division
may establish the emissions trading program as a state, multistate or regional program as long as the
program contributes to the goal of improving the air quality in West Virginia and in the air quality
region where the source is located.
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TENTATIVE AGENDA
LEGISLATIVE RU LE.MAKI NG REVIEW COMMITTEE

Sunday, January 9,2000
5 p.m.to 7 p.m.

Senate Finance Committee Room M451

Approval. of Minutes - Decenber L2 and 14, L999

Review of I,egisJ-ative RuJ-es:
'_l

',{.^ Offi-s:le-,o+-Air $atity
-l) Air Poffutant Emissions Banking and Trading, 45CSR2B

Divi-sion of HeaLth
Food Establishments, 64CSRL7

Divisaon o€-,'Bea].th
PabLic -Water Systems Design Standards, 54CSR77

.;
Off,ice of l[a.ste Managenent,

,^r\d

4L [r\v-- '/./
n ,- -,A ty. E_nliiiorunental Quality Board
HfrfN(l --n Requirements Governing Wate'5r-. CflOO(' ' ./ 

.- -r- --
(F'a-/

Reguirements Governing Water QuaJ-ity Standards, 4 6CSR7

A6'bl<d-b{. child'Eiaforcement Division
Ptbviding Information to Credit

n -^.n raA/ -" c-fi,Li;-t"i;;:"..nt Division
N+.r'-- GuideLines for Chil-d Suppo

Reporting Agencies, 7BCSR74
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.- te

^ \l I

I
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@ff.4*

Scc{o€ d-{

ep.oef*q Itr ffi]?ilil: Rute, sscsR2o

Sewage Sludge Management RuIe, 33CSR2

AJ.cohoJ- Beverage Control- Adninistratign
Retail- Sal.e of Wine in Grocery Stores,
Private Wine Restaurants, L75CSR4

Office of Air Qual.ity
To Prevent and Control- the Discharge
Open Air which Causes or Contributes
Odors, 45CSR4

o€fr-ce-af &ter Resources
Groundwater Protection Standards at Steam Generating Facil-ities,
47CSRs7A

of Air PoJ"Tutants into the
to an Objectionable Od.or or

Wine Specialty Shops and
(4u)r\

O' Other Business

Support Awards, 7BCSR76
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Senate Finance Committee Room M451

L. Rewiew of LegisJ.atiwe Rul-es:

a.

1-\

Division of Health
Publ-ic Water Systems Design Standatds, 64CSR77

Office of Air Qual-ity
To Prevent and ControL the Discharge of Air PoLfutants into the
Open Air which Causes or Conttibutes to an Objectionable Odor
or Odors, 45CSR4

Office of Mining and Reclamation
Ru-Les for Mininq and RestoraLion for SandsLone, Limestone and
Sand, 3BCSR2A

Office of Mining and Sssfamation
Ru-Zes for Mininq and Recfamation of Minerafs Other Than Coa7,
Limestone, Sandstone and Sand, 3BCSR2B

Office of Mining anq RecJ-amation
West Virginia Surface Mining Reclamation RuJe, 3BCSR2

West Virginia Stat'e AthJ-etic Comnission
Administrative RuLes and RequJations of the West Virginia
State Athl-etic Commission, 777CSR7

Governor' s Comittee on Crime, Delinquency and Correction
Law Enforcement Traininq Standards, 749CSR2

Office of E:rpJ"osives and Blasting
Surface Mining BJastinq RuIe, L99CSR7

lflest Virginia DeveJ-opment Office
Community Development Assessment and Rea-L Property Vafuation
Procedures for Office of CoaLfieJ-d Community DeveTopment,
1 4 5CSRB

Other Business

d.

f-

g-

h.

L.
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Monday, January 10,2000

9:00 a.m. - 12:00 Noon

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Minard
Snyder
Unger
Minear

Legislative Rule-Making Review Committee
(Code 829A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Jenkins
Faitcloth
Riggs

The meeting was called to order by Mr. Hunt, Co-Chairman.

Mr. Ross moved that the rule proposed by the Olfice of Air Quality-To Prevent and Control
the Discharge ofAir Pollutants into the OpenAir lhhich Causes or Contributes to un ObJectionable
Odor or Odors,45CSR4, be moved to the foot of the agenda. The motion was adopted.

Joseph Altizer, Associate Counsel, explained the rule proposed by the Office of Mining and
Reclamation-West Wrginia Surface Mining Reclamation RuIe, 3 8CSR2, and stated that the Agency
has agreed to technical modifications.

Mr. Ross moved that the.proposed rule be approved as modified. The motion was adopted.

Rita Pauley, Associate Counsel, reviewed her abstract on the rule proposed by the West

Wrginia State Athletic Commksion, I77CSR7, and stated that the Commission has agreed to
technical modifications. She and Steve Allred, member of the Commission, responded to questions

from the Committee.

Mr. Snyder moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the Governor's Committee on Crime, Delinquency
and Correction-Law Enforcement Training Standards, 149C5R2, and stated that the Committee has

agreed to technical modifications. She and Donald Davidson, representing the Govemor's
Committee, responded to questions from the Committee.

Mr. Anderson moved to amend subsection 15.3 of the proposed rule by adding a colon after
the word "courses" and inserting the words o'Provided, That persons appointed to the position of chief
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deputy shall be exempt from the physical ability test."; and to amend subsection 16.5 after the word
"mat''by striking out the word "not". The motion was adopted.

Mr. Ross moved to amend subsection 16.5 of the proposed rule by adding a new sentence at
the conclusion of the paragraph to read, "Employing agencies must report to the law enforcement
training subcommittee, within 10 working days, all frnal judgments or settlements with a dismissal
order entered against any certified officer for abuse or neglect of duty." The motion was adopted.

Mr. Ross moved that the proposed rule be approved as modified and amended. The motion
was adopted.

Dr. Henry Taylor, Director ofthe Bureau of Public Health, explained the modifications to the
rule proposed by the Division of Health-Public Water Systems Design Standards,64CSR77. Bill
Harold, from the Engineering Division; Becky McClure and Jim Hodges, from West Virginia-
American Water Company; addressed the Committee and responded to questions.

Mr. Ross moved to approve the proposed modifications except those that deal with check
valves. The motion was adopted.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his absffact on the rule propos edby Ollice of Exptosives and Blas;ting-
Surface Mining Blasting Rale, 199C5R1, and stated that the Agency has agreed to technical
modifications. Mike Mace, Chief, Office of Explosives and Blasting; Dave Davis, Deputy Director
ofthe WestVirginiaDevelopmentOffice; DarcyWhite, formerinspectorforthe Office ofMiningand
Reclamation; and K. O. Damron, Vice President of Governmental Services for A.T. Massey Coal,
addressed the Committee and responded to questions.

Mr. Ross moved to amend the rule by decreasing the fees to bring in $750,000 per year. After
fi.rther discussion, Mr. Ross asked unanimous consent to withdraw his motion. There being no
objection, the motion was withdrawn.

Mr. Ross moved to amend the rule by decreasing the fees to bring in $ 1,500,000 per year. The
motion was adopted. Ms. Compton and Mr. Snyder voted oNo".

Mr. Ross moved that the proposed rule be approved as modified and amended. The motion
was adopted.

Ms.'Pauley explained the rule proposed by the West Wrginia Development Offrce-
Community Development Assessment and Real Property Valaation Procedures for Office of
Coalfrcld Community Development, 145C5R8, and responded to questions from the Committee.

Mr. Minard moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Ollice of Minting and
Reclamation-Rulefor Mining and Restorationfor Sandstone, Limestone and Sand, 38CSR2A, and



stated that the Agency has agreed to technical modifications. He, Mike Clousen, Contractors
Association, and Rocky Barton, Department ofEnvironmental Protection, responded to questions

from the Committee. 
l

Mr. Ross moved that the proposed rule be moved to the foot of the agenda. The motion'was
adopted.

The meeting was adjourned.
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l0 A BILL to amend and reenact section one, articl-e three,

11 chapter sixty-four of the code of West Virginia, one

L2 thousand nine hundred thirty-one, as amended, relating

13 to repealing a legislative rul-e relating to the

14 prevention and control of air pollution from coal

15 refuse disposal areas.

16 Be it enaeted by the LegisJ,at;ure of West Vizginia:

L1 That sectj-on one, article three, chapter sixty-four of

1B the code of West Virginia, one thousand nine hundred

19 thirty-one, as amended, be amended and reenacted, to read

20 as f ol-l-ows:

2L ARTICLE 3. ATITEORIZATION FOR BI'REAU OF' EIWIRONMEMI TO

22 PROMULGATE LEGISI,ATWE RT'LES.



1 564-3-1. Division of environmental protection.

2 (a) The legislative rule fil-ed in the state regist.er

3 on the first day of January, one thousand nine hundred

4 sixty-five, authorized under the authority of sectj-on

tr ^^i.^- --f i.'l A f i rro .hapter twenty-two, of this codeJ DgVell, ctLLf,uru !rvut vr

6 relatino to the division of environmental- protection (tor---

7 prevent and control air pollution from coal refuse disposal

B areas , 45 CSR 1), is repealed.

NTf\rlr F . The purpose of this bill is to repeal
legislative rule 45 CSR I, relating to t.he prevention and
control of air pollut j-on f rom coa1 refuse disposal areas.

Strike-throughs indj-cate language that would be
stricken from the present Iaw, and underscoring indicates
new language that woul-d be added.



1 OAQ Emission credits amendment
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3 (Bv

+

5 tlntroduced l
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10 A BILL to amend and reenact section eighteen, article five,

11 chapter twenty-t.wo of the code of West Virginia' one

12 thousand nine hundred thirty-one, as amended, relating to

13 market based banking and t.rading, modifying state banking

14 and trading requj-rements to comply with federal program

15 changes.

16 Be it erlacted by tbe LegisJ;ature of West Virgiaia:

1,1 That section eighteen, article five, chapter twenty-two of

1B the code of West Virginia' one thousand nine hundred thirty-one'

L9 as amended, be amended and reenacted, to read as follows:

20s22-5-18.Market-based'bankingandtrad.ing'ProgrEltrIs,

2I enissions credits,' director to promulgate

22 ru1es.
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The director sha]-t propose legislative

rules for promulgation in accordance with article three, chapter

twenty-nl-ne-a of this code, to the fulI extent al-Iowed by

federal and state law, one or more rules establishing a

voluntary emissions trading and banking program that provides

incentives to make progress toward the attainment or maintenance

of the nati-onal ambient air quality standards, the reduction or

prevention of hazardous air contaminants or the protection of

human health and welfare and the environment from air pollution'

/]^,\

erft-i-ss-i-ern--fefueb=i-on= The director shatl establish a system by

rule for quantifying, verifying. determininq eliqibilitv, afid

registering, tradinq and usinq aII emissions reduction credits,

@ for banking and trading if achieved after the

first day of January, one thousand nine hundred ninety-one' to

the extenL permitted by federal l-aw. credits also shall be

availabl-e for permanent shutdowns--



n- Ten percent of any emission credits

reduction registered with the director shaIl be ffi

retired from future

use ' Provrded: That fiftv Percent

reductio
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rules Ioated

future use. AIt other

shall remain in effect

Credits not used within

tot lter reti from

emissions reductj-on credits registered

until used and debited or retiredT-=- i:f

ten years shall be retired from future

use. The dj-rector may charge a reasonabfe transaction fee at

t.he time any credits are registered and shall deposit the fees

in the air pollution control fund-
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division may establish the emissions trading program as a state,

multistate or regional program as long as the program

contributes to the goal of improving the air quality in west

Virginia and in the aj-r quality region where the source is

located.
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NOTE:Thepurposeofthisbirlistoamend.thestate
market-based banklng and trading programs for emission credj-ts
of certain air pollutants to reflect federal law changes '

Strike-throughs indicate language that would be stricken
from the present i-r, and underscoring indicates new Ianguage

that woul-d be added.



Amendment to 149CSR2

By amending subsection 16.5r oo page 50 after the word "may" by

striking out the word "not".

And on page 51

by adding a new sentence at the conclusion of subsection 16.5 to

read as follows:

"Employing agencies must report to the law enforcement training

subcommittee, within 10 working days, all final judgments or

settlements with a dismj-ssal order entered against any certified

officer for abuse of neglect duty.l'
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, TENTATIVE A,GENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

WednesdaY, January 12, 2000

9 a.m. to 10 a.m.

Senate Finance Committee Room M451

Rerriew of Leqislatiwe Ru1es:

a- Office of Air QuaJ.itY
To prevent and ControL the Discharge of Air Poflutants into the
Open Air which Causes or Contrib'utes to an Objectionabfe Odor

b.

or Odors, 45CSR4

Office of t"tining and Reclamation
Ru-les for Mining and Restoration for Sandstone, Limestone and
Sand, 3BCSR2A

Office of Mining'and Reclanation
Ru-les for Mining and. Recfamation of Nlinerals Other Than Coa7,
Limestone, Sandstone and Sand, 3BCSR2B

2- Ottrer Business

a-

b-

Committee Report

Consideration of BiLLs



Wednesdayo January 12, 2000

9:00 a.m. - 10:30 a.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Rpss, Chairman
Anderson, Vice Chairman
Minard
Snyder
[-Inger
Minear

Legislative Rule-Making Review Committee
(Code $29A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Jenkins
Faircloth
Riggs

The meeting was called to order by Mr. Ross, Co-Chairman.

Joseph Altize4 Associate Counsel, explained that the rule proposed by the Olfice of Air
Quality-To Prevent and Control the Discharge of Air PollutanE into the Open Air Which Causes
or Contribates to an Objectionable Odor or Odors, 45CSR4, had been moved to the foot of the
agenda at the Committee's previous meeting.

Mr. /Jrtizer explained the modification offered by the Department of Agriculture. He and
Dave Miller, Deputy Commissioner of Agriculture, responded to questions from the Committee.
Karen Watson, Counsel for the Office of Air Quality, stated that she could not accept the
modification.

Mr. Faircloth moved to amend the proposed rule regarding the farm exemption and that the
rule never exceed federal regulations. Skip Ktopp, Chief of the Office of Air Quality, addressed the
Committee concerning the amendment. The motion was adopted. Mr. Linch voted'No".

Mr. Anderson moved to approve the proposed rule as modified and amended. The motion was
adopted.

Mr. Altizer explained that the rule proposed by the Office of Mining and Reclamatian-Rules

for Mining and Restorationfor Sandstone, Limestone and Sand, 38CSR2A, had been moved to the
foot of the agenda at the Committee's previous meeting.

Mr. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted.



Mr. Altizer reviewed his abstract on the rule proposed by the Offrce of Mining and
Reclamation-Rules for Mining and Reclamation of Minerals Other Than Coal, Limestone,
Sandstone and Sand, 38CSR2B, and stated that the Agency has agreed to technical modffications.

Il4r. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted.

Mr. Altizer explained the bill the Committee directed Counsel to draft regarding repealing a
legislative rule relating to the prevention and control of air pollution from coal refuse disposal areas.

Mr. Hunt moved that the Committee introduce the bill to the Leeislature. The motion was
adopted.

IW. Altizerexplainedthe bill the Committee directedCounselto draft concerningexemptions
for property from ad valorem property taxation rule by removing certain provisions used in
determining eligibility for tax exempt status for homes for the aged.

Mr. Hunt moved that the Committee introduce the bill to the Legislature. The motion was
adopted. Mr. Snyder asked that he not be a sponsor of this bill.

Mr. Altizer explained the bill the Committee directed Counsel to draft concerning market
based banking and trading, modifying state banking and trading requirementsto comply with federal
program changes.

Mr. Hunt moved that the Committee introduce the bill to the Legislature . Tlrtefimoxory'was
adopted.

Mr. Hunt moved that the Committee direct its staffto: prepare the Committee's report and
submit the report to the Clerk's office of each House; draft. a bill of authorization for each rule
contained in the report; and cause the bills to be introduced in each House with the members of the
Committee as sponsors in their respective Houses. The motion was adopted.

The meeting was adjourned.



...move that the Committee direct its staff to: prepare the
Committee's report and submit the report to the Clerk's office of
each House; draft a bil-] of authorization for each rule contained
the report; and cause the bill-s to be i-ntroduced in each house with
the members of the Committee as sponsors in their respective houses
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(By Delegates \ Senators)

I Tnl- rnrirrr-eri t f ef erf edL rrr u! f

to the Committee on . l

A BILL to amend and reenact section two, articl-e seven, chapter

sixty-four of the code of West Virginia, one thousand

nine frrrndrod .l- hi rj- rr-6ng, as amended, relating to amending

the department of tax rul-e which provides exemptions for

property from ad valorem property taxation rule by

removing certain 'provi-sions used in determining

eligibility for tax exempt status for homes for the aged.

Be it enacted by the LegisLature of West Virginia:

That section two, artj-cle seven, chapter sixty-four of

the code of West Virginia; one thousand nine hundred thirt.y-

one, as amended, be amended and reenacted, to read as foll-ows:

ARTICLE 9. AIITEORIZATION FOR MTSCELI,ATiIEOUS AGENCIES A}TD

BOARDS TO PROMT'LGATE LEGISI,ATI\TE RI'LES.

aJ

4

5

6

7

8

9

10

1l

12

v̂
l4

15

t6

t7

18

t9

20

2I

22

23 and state tax564-7-2. Department of tax and revenue;

commissioner.24

o The legislative rul-e contaj-ned in tit1e one hundred ten,



a
2

series three, and filed in the state register on the first day

of May, one thousand nine hundred eighty-nine, under the

authority of section nj-ne, article three, chapter el-even of

this code, relating to the tax department (exemption of

property from ad valorem taxation 110CSR3) is reauthorized

with the followinq amendment:

On page twenty-eiqht, section twenty-six, subsection 2,

by striking out the entire subsect.ion 26.2.

NOTE: The purpose of this bill is to amend the Division
of Tax RuIe relatJ-ng to exemptions of property from ad valorem
taxaion, to del-ete certain criteria utilized in determining
property tax exemption status for homes for the aged.

This section is new; therefore strike-throughs and
underscori-nq have been omitted.
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1 E. B./ S.B.

2 (BY

4 | Introduced l

5

6

1

8
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10 A BILL to amend and reenact section one, article three,

11 chapter sixty-four of the code of West Virginia, one

L2 thousand nine hundred thirty-one, as amended, relating

13 to repealing a legislative rufe relating to the

14 prevention and control- of air pollution from coal

15 refuse disposal areas.

76 Be it er,aeted by &e Legj,sJ-atntre of Vtest Virgiaia:

L7 That section one, articl-e three, chapter sixty-four of

1B the code of West Virginia, one thousand nine hundred

Lg thirty-one, as amended, be amended and reenacted, to read

20 as f ol-l-ows:

2L ARTICLE 3. ATITEORIZATION FOR BT'RE.JAU OF EN\TTRONMENT TO

22 PROMTII,GATE LEGISI,ATIVE RI'LES.
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sG4-3-1. Div: -': --l ^' ----= -Lsionl of environnental. protection

(a) The fegisf-ative rule filed in the state register

on the first O.o 1", January, one thousand nine hundred

sixty-five,."an"]t=.O under the authority of section
IqF\zon e 11. i nl a f i kto nh er;fg1 tWenty-tWO, Of this COdef sL t errql-

raraf ..i nn ,- n .'- L^ ..1 --. -. --!s!qurrre uv 'he dlfvision of environmental- protection (to

prevent and contro] air pollution from coal refuse disposal

areas , 45 CSR 1), ]h-s repealed.

I

INOTE: The lpurpose of this bill is to repeal
legislative rul-e 4p CSR 7, relating to the prevention and
ContrOI of ait^ ^^] i.,{-.i^- fTom coal refuse dispOSal areas.uurvll !!

Strike-througfrs indicate language that wou]-d be
stricken from the present Iaw, and underscoring indicates
new language that Jvould be added.
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1 OAQ Emissj-on credits amendment
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E. B./ S.B.

(By

llntroduced l

10 A BILL to amend and reenact section eighteen, article five,

11 chapter twenty-two of the code of West Virginia, one

12 thousand nine hundred thirty-one, as amended, relating to

13 market based banking and trading, modifying state banking

14 and trading requirements to comply with federal program

15 changes.

16 Be it enac,ted by tbe Legj-sJ,at-luze of West Vizgiaia:

I1 That section eighteen, article five, chapter twenty-two of

1B the code of West Virginia, one thousand nine hundred thirty-one,

19 as amended, be amended and reenacted, to read as foll-ows:

20 S 22'5-L8. t'larket-based banking and trading prograrns,

2T enissions credits; di rector to pronulg'ate

22 rules.



1 (a)

2 The director shall propose legj-slative

3 rul-es for promulgation in accordance with article three, chapter

4 twenty-nine-a of this code, to the ful1 extent all-owed by

5 federal and state Iaw, one or more rufes establ-ishing a

6 voluntary emissions trading and banking program that provides

7 incentives to make proqress toward the attainment or maintenance

B of the national ambient air quality standards, the reduction or

9 prevention of hazardous aj-r contaminants or the prot.ection of

10 human health and wel-fare and the environment from air pollution.

11 (b)

I2

13

14 em-issffi The dj-rector shal-l establ-ish a systgm by

15 rule for quantifying, verifying, determininq el-iqibil-itv, and

1,6 registering, tradinq and usinq all emissions reduction credits,

I1@forbankingandtradingifachievedafterthe

18 first day of January, one thousand nine hundred ninety-one, to

19 the extent permitted by f ederal- Iaw. Credj-ts al-so shall be

20 avail-abl-e for permanent shutdowns-:-_,_

?1 *'.-Jvvl/vuruv-

I



1 dennej.t_nrre alos'j onation lilvrpnf fnr rb-oliintatv teeluetiOIfS OfrYrlqLrVIt. !AVUyu !v! vvrurruq!J

2 n- Ten percent of any emission credits

3 reduction registered with the director shall be ffi

4 retired from future

6 rrqa . provided: That fift.V percent

5 of anv emissi-on reduction credits qenerated from permanenc

7 shutdowns prior to the effective date of the ]eqislative rufe or

B rul-es promul-qated pursuant to this section shal-l be retired from

9 future use. All other emissj-ons reduction credits registered

10 shal-f remain in effect until- used and debited or retired-r-_ if

L1 Credits not used within ten years shall- be retired from future

12 use. The director may charge a reasonable transactj-on fee at

13 the time any credits are registered and shall deposit the fees

14 in the air pollution control fund.
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16 tr-
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18 re-qu-
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4 division may establish the emissions trading program as a sLate,

5 multistate or regional program as long as the program

6 contributes to the goal of improving the air quality in West.
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NOTE: The purpose of this bill is to amend the state
market-based banking and trading programs for emissj-on credi-t,s
Of certain 3ir nnl lrrr- :nf q tO refl_ect federa] law changes.

Strike-throughs indicate language that woul-d be stricken
from the present Iaw, and underscoring indicates new language
that would be added.
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TENTATIVE AGENDA

LEGISLATIVE RULE'MAKING REVIEW COMMITTEE

WednesdaY, January 12, 2000

9 a.m. to 10 a.m.

Senate Finance Committee Room M451

1. Review of teqisJ-atiwe Rules:

Fpp*Fd {
4.s rndt\+
6NO ocneldc\

ftppror=d {,
CLc CnOcLr\SeCA

M"ffi

Office of Air QuatitY
To Prevent and Controf
Open Air which Causes

the Discharge of Air Polfutants into the
or Contributes to an Objectionable Odor

or Odors, 45CSR4

Office of l{ining and Recfanation .

Ru-Les for Mining and Restoration for Sandstone, Limestone and
Sand, 3BCSR2A

Office of t{ining and Reclamation
Ru-les for l4ining and RecLamation of lulinerals other Than coaT'
Limestone, Sandstone and Sand, 3BCSR2B

2. Ottrer Business

a- Committee RePort

b. Consideration of Bil-Is
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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Thursday, January 20, 2000
5 p.m'

Senate Finance Committee Room M451

1. Review of LegisJ.ative Rules:

a. Office of Air Quality
Anbient Air Quality Standards for SuLfur Oxides and
ParticuJ-ate I4atter, 45CSR8

b. Office of Air Quality
Ru-les Pertaining to Ambient Air QuaTity Standards for Carbon
I4onoxide and Ozone, 45CSR9

c. Office of Air Quality
Permits for Construction, Modification, ReTocation and
Operation of Stationary Sources of Air Pol-l-utants,
Notif ication Requirements , Administrative Wdates, Temporary
Permits, General- Permits, and Procedures for Eval-uation,
45CSR73

d. Office of Air Qua,lity
To Prevent and ControL Emissions from
Hospitaf/MedicaJ-/Infectious Waste Incinerators, 45CSR24

e. AlcohoJ. Beverag'e Control Adrninistratiort (Energency Rule)
Licensing of Retail Liquor Stores, l-75CSR5

2. Other Business



Thursday, January 20, 2000

5 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Minard
Snyder
Unger
Minear

I-egislative R.ule-Making Review Committee
(Code $29A-3-10)

Robert'oBob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Jenkins
Faircloth
Riggs

Absent

Absent

The meeting was called to order by Mr. Ross, Co-Chairman.

Joseph Altizer,Associate Counsel, explained the rule proposed by the Offrce ofAir Qualtty-
Ambient Air Quality Standardsfor Salfar Oxides and Particulate Matter, 45CSR8, and stated that
the Agency has agreed to technical modifications.

i

Mr. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Olfice of Air Quality-Rules
PertainingtoAmbientAir Quality StandardsforCarbonMonoxide andOzone,45CSR9, and stated
that the Agency has agreed to technical modifications.

Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted.

Rita Pauley, Associate Counsel, explained the rule proposed by the Ollice of Air Qualtty-
Permits for Construction, ModiJication, Relocation and Operafion of Stationary Sources of Air
Pollutants, Notiftcation Requirements, Administrative Updates, Temporary Permits, General
Permits, and Procedures for Evaluation, 45CSRI3, and stated that the Agency has agreed to
technical modifications. Mike Herron, President ofthe Independent Oil and Gas Association of West
Virgitiq and Edward Kropp, Deputy Director of the Deparhlent of Environmental Protection,
addressed the Committee and responded to questions.

Mr. Minard moved to amend the proposed rule by lowering the general permit fee from $ 1 ,000
to $500. The motion was adopted.



Mr. Anderson moved that the proposed rule be approved as modified and amended. The
mofion was adopted.

Mr. Atlizer reviewed his abstract on the rule proposed by th e Office ofAir Quality-To Prevent
and Control Emissionsfrom Hospital/IVledical/Infectious Waste Incinerators, 45CSM4.

Mr. Linch moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley explained the emergency rule filed by the Akohol Beverage Control
Commissioner-Licensing of Retail Liquor Stores, 175C5R5. Frank Angotti, Delegate from Harrison
County, addressed the Commiffee. Richard Cutlip, retail store owner in Mercer County, and Donald
Stemple, Alcohol Beverage Control Commissioner, addressed the Committee and responded to
questions.

Mr. Snyder moved that the Committee meet again to discuss the emergency rule. The motion
was adopted.

The meeting was adjourned.
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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Thursday, January 20, 2000
5 p-m-

Senate Finance Committee Room M451 .

1. Review of Legislatiwe RuJ-es:

Office of Air Qual.ity
Ambient Air QuaTity Standards for Suffur Oxides and
ParticuLate l4atter, 4\CSRB

Office of Air Quality
Ru-Les Pertaining to Ambient Air QuaTity Standards for Carbon
Iulonoxide and Ozone, 45CSR9

Office of Air Quality
Permits for Construction, Modification, ReTocation and
Operation of Stationary Sources of Air PofLutants,
Notif ication Reguirements, Administr.ative Updates, Temporary
Permits, GeneraJ- Permits, and Procedures f ot EvaJ-uation,
4 5CSRl 3

Office of Air Quality

malfzd b-

2 Other Business

To Ptevent and Control- Emissions from
HospitaT/Medical-/Infectious Waste Incinerators, 45CSR24

Alcoho]. Beverage Controt Adrninistration (rr.-ergencl' RuIe)
Licensinq of Retai I Liquor Stores, 775CSR5
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Hunt, Mark, Co-Chair

Linch, Larry, Vice-Chair

Compton, Mary Pearl
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Jenkins, Evan

Riggs, Dale

SENATE

Tomb1in, Earl Ray, President

Ross, Michael, Co-Chair

Anderson, Leonard, Vj-ce-Chair

Minard, Joseph
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O 
Friday, January 28,2000

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman Hunt, Chairman Absent
Anderson, Vice Chairman Linch Vice Chairman
Minard Compton
Snyder Jenkins Absent
Unger Faircloth
Minear Riggs

The meeting was called to order by Mr. Ross, Co-Chairman.

Debra Graham, Counsel, explained the emergency rule filed by the Alcohol Beverage Control
Commissioner-Licensing of Retail Liqaor Stores, 175C5R5, and responded to questions. Donald
Stemple, Commissioner, and Jill Patterson, partner with the firm of Smith, Cochran and Hicks,
addressed the Committee and responded to questions. Rita Pauley, Associate Counsel, responded to
questions from the Committee.

The meeting was adjourned.

Legislative Rule-Makine Review Committee
(Code Q29A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member



Textud description of the formula used in calculating the minimum acceptable bids:

Calculation of the rninirnurn bids based upon the weighted-average purchases in each zone:
We calculated the average annual purchases in each zone by weigfrting the purchases of each license
based on the achral years stores operatd under those licenses since 1991. In instances where
licenses had been sold, or a store had closed and moved elsewhere, we considered the purchases
before the sale or relocation and after the sale or relocation as a single store (year). Years in which
the licenses were not in operation were not used in calculating the average annual purchases
per license.

7nne31 7-oge40

1997

1992
1993

r994
1995

1,996

1997

1998
1999

total purchases $

19,162 $
68,807

56,439

49,7L7

57,794
59,739

54,317

66,090

68,992

501,050 $

50,44
85,622

155,977

777,537

469,560

divided by 9 divided by 4
weiglrted-average

zflnrr?l purchases

per license in the
zones $ 55,672 $ 717,390

The weiglrted-average purchases per license operating in each zone were then used as *re basis to
allocate the $19 million to each market zone. The weighted-average purchases per license was
multiplied by the number of licenses operating in drat zone. We totaled all of the zones and backed-
in to a factor of .4233 to achieve $19 million. In other words, the amount required for dre State to
achieve the $19 million goal is equal to .4233 of the annual liquor purchases made by the retailers

divided by 9 divided by 9
simple average

annual purchases

per license in the
zones $ 55,672 $ 52,773



?.h y.-. Theweigfrted-avenge purchases from each zone multiplied by the factor of .42i3 equals
the minimum bids acceptable from each zone.

The total minimum bids accrytable for each zone were then divided by the total licenses currently
operating in the zone to deterrnine the minimum acceptable bid for each license.

Weigfrted-average annual purcJrases
from each zone

Multiplied by .42i3 factor

Minimum bid accepable from zone

Divided by number of licenses
authorized for that zone

Minimum bid for each license

%o ofpurvhasu

?-one40

55,672 $ 117,390

Tnne 3l

* .4233

?i,567

* .4233

49,694

tl

fi 24,000 $ 50,000

5% 11%

An adjustrnent to the minimum acceptable bids in zones where additional licenses have been
proposed was determined necessary to reflect the increased competition resulting from the
authorization of additional licenses. This adiustrnent was catculated by dividing tfr-e minimum
acceptable in those zones with and without the additional license. The adiLted minimum
acceptable bid for each license is the average of drat calculation.

Assume an additional license was added, in?-one3l

Minimum bid for zone

Divided by the number of licenses

Minimum bid for each license

Average minimum bid
(23,567 + 71,784) /2 = 977,675

Minimum bid for each license

Vo ofparchares

I license 2licenses
$ 23,567 $ 23,561

t2

23,567 77,794

77,675

$ 19,000

4%

This adiustrnent reduced the minimum bid for ezrch license to reflect the increase in competition
thx rnay occur if these additional licenses are awarded. The calculation of the factor (a2Z) was
based on the number of licenses currently operating in the State. The additional licenses added



provide fot an arnount to be realized in excess of $19 million to provide a contingency for the
possibility that not all proposed licenses may be avzarded.

In the drree (3) zones where there are no currently operating licerses, the minimum accqtable bids
were determined based upon:

1. the operating history of the license in relation to neighboring zones before dre store was closed
in the case of Mingo Countp

2. the purchase histories of the bordering zones in the case of Hancock Countyi and,
3. a nominal atnourit in the case of Calhoun. Calhoun County is dry. A bid was received and

aszarded in 1990. Award of a bid in 1999 will atlow the winner of the award the benefits
bestovzed upon new licensees in dre future.
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