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TENTATIW AGENDA
LEGISI.ATIVE RULE-MAKING REVIEW COMMITTEE

Sunday, February 11,2001
5 p.m. to 8 p.m.

Senate Judiciary Commiftee Room, W-208

Approval of Minutes - ilanuary 7, and ilanuary 8, 2000.

Review of Legislative Rules:

a. Division of Human Services
ChiTd PTacing Agencies Licensure, 78CSR2

Board of Medicine
Licens ing, Discipl inary and CompJ-aint Procedures : Physicians,
Podiatrists, LTCSRIA

Board of Medicine
Licensure, DiseipTinary and Complaint Procedures, Continuing
Education, Physician Assistant, l-7CSRJ-B

Registered Professional Nurses, Board of Exa.miners for
DiscipTinary Action, 79CSR9

Governor's Comittee on Crime, DeLinquenclz and Correction
Law Enforcement Training Standards, 1-49CSR2

Departmeut of Agriculture
VoTuntary Farmland Protections Program, 5J-CSR25
WITIIDRAWN - tebruarv 5 2007

Divieion of Heal-th
RadioTogicaT HeaLth Rule, 64CSR23

DEP-E:rplosives and Blasting, Office of
Surtace Mining BTasting Ru7e, J-99CSR1-

DEP-!trining and Reclamation, Office of
RuLes for Quarrying and RecTamation, 38CSR3

Board of EnbaLmers :nd FuneraL Directors
GeneraT Provisions, 6CSRI

c.

e.

b.

d.

f.

g.

h.

a.

j.



k.

p-

1.

m-

q-

b.

Board of Enbalmers and Funeral Directors
FuneraT Goods Sa7es, 6CSR2

Board Of F.nrha]-mers and Fr:neral DireCtOrS
Crematory Requirements, 6CSR3

AIcohoI Beverage Coretrol Co'rm'issioner
Cigarettes Produced for Exp>ort; Imported Cigarettes, 175CSRB

ALcohoL Beverage Control gemrnissioner
Prohibiting saTe of Tobacco Products in Vending Iulachines,
775CSR9

Office of $Iaste fian4gemsnt
Yard Waste Composting RuIe, 33CSR3

Office of Waste Man4gemsnt
Hazardous Waste Martagement Ru7e, 33CSR20

Office of Waste Managenent
Underground Storage Tar*s, 33CSR30

o3. Other Business

a. Governor's Committee on Crime, Delinquency and Comection
Protocol for Law Enforcement Response to Domestic VioTence,
J.49CSR3

Econonic Development Authority
General Administration of the West Virginia Capital Act:
Establishment of the AppTication Procedures to Implement the
Act, 71-7CSRI-



Sundayo February 11, 2001

5 p.m. to 8 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chainnan
Anderson, Vice Chairman
Minard
Snyder
Unger
Minear

Legislative Rule-Makine Review
Committee

(Code 8294-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Mahan, Chairman
Wills, Vice Chairman
Cann
Kominar
Faircloth
tuggs

Absent

The meeting was called to order by Mr. Ross, Co-Chairrnan.

The minutes of the January 7 and 8,2001, meetings were approved.

Debra Graham, Committee Counsel, stated that the rule proposed b y the Division of lfaman
Sentices-Child Placing Agencies Licensure, 78CSR2, had been removed from the age,nda at the
Committee's last meeting. Ann Burds, Director of Human Services, and Chuck Frasier, Commission
on Children and Families, responded to questions from the Committee.

Mr. Anderson moved that the proposed rule be moved to the foot of the agenda. The motion
was adopted.

Having voted on the prevailing side, Mr. Anderson moved that the Committee reconsider its
actionwhereby it approved, as modified, theruleproposedbytheGovernor's Committee on Crime,
Delinquenqt and Conection-Protocol for Law Enforcement Response to Domestic Wolence,
149C5R3. The motion was adopted.

Ms. Pauley, Associate Counsel, explained that the proposed rule has no technical
modifications.

Mr. Minard moved that the proposed rule be approved. The motion was adopted.

Having voted on the prevailing side, Mr. Anderson moved that the Committee reconsider its
action whereby it approved, as modified, the rule proposed by th e Economic Development Authority-



General Administration of the West Wrginia Capital Aa: Establishment of the Application
Procedares to Implement the Act, 1|7CSR1.

Ms. Pauley explained that the proposed rule has no technical modifications.

Ms. Mahan moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Board of Medicine-Licensing,
Disciplinary and Complaint Procedures: Physicians, Podiatrists, L|CSRIA, stated that the Board
has agreed to technical modifications and explained proposed modifications submitted by the Board.

Mr. Minard moved that the Committee approve the proposed modifications. The motion was

adopted.

Mr. Minard moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the Board of Medicine-Licensare, Disciplinary
and Compalint Procedares, Continaing Edacation, PhysicianAssistang llCSRIB, and statedthat
the Board has agreed to technical modifications.

Mr. Kominar moved that the proposed rule be approved as modified. The motion was

adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Board of Examiners for
Registered Professional Nurses-Disciplinu;ry Ac"tion, 19CSR9, stated that the Board has agreed to
technical modifications and responded to questions.

Mr. Cann moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the Governor's Committee on Crime,
Delinqaency and Correc"tion-Law Enforcement Training Standards, 149C5R2. She and Donald
Davidson, Law Enforcement Training Coordinator, responded to questions from the Committee.

Mr. Snyder moved that the proposed rule be approved. The motion was adopted.

Joseph Altizer, Associate Counsel, reviewed his abstract on the rule proposed by the Division
of Health-Radiological Health Rule, 64CSR2 3.

Mr. Wills moved that the proposed rule be approved. The motion was adopted.

Mr. Atlizer explained the rule proposed by the OIftu of Explosives und Blasting-Sarface
Mining Blasting Rule, 199C5R1, distributed copies of the Office's proposed modifications, stated

that the Agency has agreed to technical modifications and responded to questions. Mike Mace, Chief
of the Office of Explosives and Blasting; Darcy White, Assistant Chief of the Office of Explosives



and Blasting; Belinda Shaffer, Coal Company owner; and Elaine Kirky; representing the West
Virginia Organizing Project; addressed the Committee and responded to questions.

Mr. Minard moved that the Committee approved the proposed offices modifications. The
motion was adopted.

Mr. Minard moved that the proposed rule be approved as modified. The motion was adopted.

Having voted on the prevailing side, Ms. Minear moved that the Committee reconsider its
action whereby it approved, as modified, the rule proposed by th a Office of Erylosives and. Blasting-
Surfoce Mining Blasting Rule, 199CSR1. The motion was adopted.

Ms. Minear moved to modiS paragraph 3.2.a.5 by removing the word "fumes". The motion
was adopted.

Ms. Minear moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Olfice of Mining and
Reclumation-Ralesfor Quarrying and Reclamation, 38CSR3, and stated that the Agency has agreed
to technical modifications. Mike Clouser, West Virginia Crushed Aggregates Council, and Rocky
Barton, Assistant Chief of Northern Operations for the Agency, responded to questions from the
Committee.

Mr. Snyder moved that the rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the B oard of Embalmers and Funeral Directors-
General Provisions, 6CSRI, and stated that the Board has agreed to technical modifications.

Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Alcohol Beverage Control
Commissioner-Cigarettes Producedfor Export; Imported Cigarettes, 175CSR4 and stated that the
Commissioner has agreed to technical modifications.

Ms. Mahan moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the Alcohol Beverage Control Commissioner-
Prohibiting Sale of Tobacco Products in Vending Machines, 175C5R9, and stated that the
Commissioner has agreed to technical modifications.

Mr. Wills moved that the proposed rule be approved as modified. The motion was adopted.



Mr. Altizer reviewed his abstract on the rule proposed by the Ollice of Waste Management-
Yard Waste Composting Rale, 33CSR3, stated that the Agency has agreed to technical modifications
and responded to questions. Dick Cooke, Assistant Chief of the Office ofWaste Management, and
Mary Ann Mawl, representing the Jeffisrson Solid Waste Authority, responded to questions from the
Committee.

Mr. Cann moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Office of Waste Management-Hazardous
Waste Management Rule 33C5R20.

Mr. Anderson moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Office of Wuste Management-
Undergroand Storage Tanks, 3 3 CSR3 0.

Mr. Snyder moved that the proposed rule be approved. The motion was adopted.

The meeting was adjourned.
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Office of Explosives and Blasting
#10 McJunkin Road

Nitro, WestYtrgrila 25143
304-759-059s
304-759-0587

West Virginia Division of Fnvironmental Protection
Bob Wise
Covemor

Randy Huffinan
Acting Director

February 9,2001

Senator Mike Ross, Co-Chairman
Delegate Virginia Mahan, Co-Chairman
Legislative Rule-Making Review Committee
West Virginia State Capitol Building
Room MB-49
1900 Kanawha Boulevard
Charleston, WV 25305-06 1 0

Re: "Surface Mine Blasting Rule", Tifle 199, Series 1

Dear Senator Ross and Delegate Mahan:

The Division of Environmental Protection, Office of Explosives and Blasting, respectfully
requests an opportunity to include the attached proposed amendments to the Surface
Mine Blasting Rule, when it is filed with your committee and the Secretary of State's
Office as a modified rule. The attached also provides an explanation of the reason for
each proposed amendment. The proposed rule was filed with the Office of the
Secretary of State and with your Office on August 29, 2OO0 as an "Agency-Approved
Rule".

Each of these amendments is a very minor change. They clarify confusing language,
correct grammatical errors, and errors made when copying duplicate language from
existing statute and rule. The proposed amendments ilso affect technicil clean up
recommended by Counsel Joseph Altizer.

We appreciate your consideration and will be pleased to answer any questions.

Sincerelv.

/4drT^_
Mike Mace
Chief

Attachment

"To use all available resources to protect and restore West Virginia's
environment in concert with the needs of present and future generations."

Virginh
Divbion of
Environnmfal Prctction



REPLAGEMENT LANGUAGE TO CORRECT AND MODIFY
PROPOSED REVIS|ON TO 199-{

OEB request

Page 5. f n order to insure the rules met the requirements of Chapter 22, Article
3A, language was copied from the statute to subdivision 3.2.a. However, in
paragraph 3.2.a.5 the first word was inadvertently changed from "reduce" to
prevent. To correct this error, OEB would like to replace paragraph 3.2.a.5 with
the following.

3.2.a.5. Reduce noticeable dust and fumes from blasting from travelino outside
the permit area.

OEB request and recommendation from counsel to clarifv

Page 6. Language from the surface mining reclamation rules has been slightly
modified to incorporate notiflcation of residents within 0.7 mile of blast sites, and
added to replace confusing portions of this subdivision. Replacing the confusing
language makes 3.3.a as follows.

3.3.a. At least ten (10) days but not more than thirty (30) days prior
to any blasting operations which detonate five (5) pounds or more of explosives
at any given time, the operator shall publish a blasting schedule in a newspaper
of general circulation in all the counties of the proposed area. Copies of the
schedule described in subdivision 3.6.a. of this rule shall be distributed by
Certified Mail to local governments, public utilities and each resident within one
half mile of the blasting sites, and_seven tenths (0.7) of a mile of the blasting sites
for all surface coal extraction permits larqer than those defined in accordance
with W. Va. Code 522-3-13a(a)(1)-anC-2. Unless blastino will occur on drainaqe
structures and roads. such structures will be exempt for the purpose of
measurinq the notification area. A list of residents. utilities and owners of man-
made structures within the notification area shall be made a part of the blastinq
plan, and shall be uodated on an annual basis. The operator shall republish and
redistribute the schedule at least every twelve (12) months and revise, republish
and redistribute the schedule at least ten (10) days, but not more than thirty (30)
days prior to blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from that set forth in the prior



schedule. The blasting schedule described in subdivision 3.6.a. of this rule shall
contain at a minimum the following:

3.3.a.1 . Name, address and phone number of the operator;

3.3.a.2. ldentification of the specific areas in which blasting
will take place;

3.3.a.3. Dates and times when explosives will be detonated;

3.3.a.4. Methods to be used to control access to the blasting
area; and

3.3.a.5. Types and patterns of audible waming and all clear
signals to be used before and after blasting.

Counsel recommendation

Page 12. Delete the word 'readily'at the start of the 7h line in subsection 3.8 and
add clarifying language at the end of the paragraph to insure the rule is
consistent with statute, so that 3.8 reads as follows. (Note: Language with
double underline is modified language.)

3.8 Pre-blast Surveys. - - The operator shall conduct the pre-blast survey in such
a manner which will determine the condition of the dwellinq or structure, and to
document anv ore-blastino damaqe and to document other phvsicalfactors that
could reasonablv be affected by the blastinq. Assessments of the pre-blastino
condition of structures such as pipes. cables. transmission lines, wells and water
sYstems shall be based on the exterior or qround surface conditions and other
readilv available data. Special attention shall be qiven to the pre-blastino
condition of wells and other water systems. The pre-blast surve
description of the svstem. When the water
supolv is a welt, tn
tne tvoe ot wetl. an
deoth. age. depth a . the static water level. flow and recharoe
Oata.tne oumo caoa
sources of tne intorm

2



Counsel recommendation

pa9.e 13. Modify subdivision 3.9.a to eliminate superfluous language 'provided
that' and to clarify that a fee for pre-blast surveyortraining would covei only the
specific costs of the training. subdivision 3.g.a. would read as follows.

lndividuals must possess a hioh school diploma or equivalent. provided that
the

mu€t
ad:rninis+er conduct pre-blast surveys, provided ihat individuals meetinq these
criterion shall be approved. fn" Om." rnril not q
Any person who is a convicted felon. The Director may establish a fee for pre-
blast surveyor traininq to cover costs of the traininct.

OEB request

Page 13. Make a grammatical correction to the first sentence in subdivision
9.9,d., so the subject corresponds with the singutar verb. Changing individuals to
individual, and surveyors to surveyor makes th-e sentence read as iollows.

OEB reouest

Page 14. Add language to clarify that pre-blast survey deflciencies must be
corrected. The modified subdivision would read as follows.

*9#U 3.10.b. The office shall review each pre-blast survey
as to form and completeness only, and notify the operator of any deficienciei
within fifteen (15) days. lf the office notifies the operator of deficiencies in a pre-

must correct all deficiencies before blastinq. Othenivise. deficiencies must be
corrected within forty-five (45) days.

3

asa



OEB request and counsel recommendation

Page 37. correct a numbering error by changing the number 20.9.c. to g.g.c.

Page 38. correct a numbering error by changing the number 2o.g.d to g.g.d.

Counsel recommendation

Page 14. Delete the reference to FOIA in subdivision 3.10.d, because the
Plo!9s99_language is not consistent with the requirements of West Virginia code
298-14(2). OEB will request that similar language be added to statute. Deleting
the sentence "To protect the rights of homeowneis and residents, pre-blast
surveys shall not be available under the Freedom of Information Act." modifies
subdivision 3.10.d so it read as follows.

claims. The Office of Explosives and Atasting
assuring surveys shall remain confidential.

4



Page 13r at the end of sectLon 12.2
k ' A pracfice of providing treatment recommendations relating to issuingprescriptions' via electronic'ot orhl, m:ens: for persous without establishing ao on-goin!physician-patient 
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TENTATIVE AGENDA
LEGISI-ATIVE RULE-MAKING REVIEW COMMIfiEE

Sunday, February 11,2OO1

5 p.m. to 8 p.m.
Senate Judiciary Gommiftee Room, W-208

l_.

2.

Approval- of Minutes - ila:ruar7 7, and ilanuary 8 , 2OOO .

Review of L,egislative Rules:

t{ Division of Human Serrrices
fur- ChiTd Placing Agencies Licensure, 78CSR2

P+ 'F

furrr"uf4

LfJ4-ql'ru-\
-/f//6. Board of Medicine

,{
1ad-t*

s"';;;,K. J i::""r:zi:zL!,"fi1iiff%'"d 
compTaint procedures : phvsicians'

t$"*ff ::::il:"TH"E inary and compraint procpdures, continuing
Education, Physician Assistant, 7L-CSRI-B /

/\ -^-L-d Registered. Professional Nurses, Board of Exam,iners for
l:Itaoroucs-- t'Ffr;.$*rl:.- DiscipTinary Action, tgcsng,-/

, .{covernor's Comrni ttee on Crime, Delinquency and correction
pppto*z'43 Law Enforcement rraining standards, 1-4gcsR2 /

tof
Voj ?ry FazmTand

Division of Healtb
RadioTogicaT HeaTth RuIe, 64CSR23

DEP-Exploeives and Blasting, Office of
Surface ILining Blasting RuIe, LggCSRl-/

It
.n- ,{Board of hbaLmers and Funery' DirectorE
t-l1 o u<-- 

n A hceneral provisions, 61SRJ-/
dL\ p1d q,tf\tA

LJ,+l^A

ftp".*dA
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$,,, /
$iT,J4

Board of Embalmers and Funeral- Directors
Funeral Goods Sales, 6CSR2

Board of nrnbalmersr and Funeral Directors
Crematory Requirements, 6CSR3

  , - ^ 
r{ Alcohol Beverage Control gqrrmrissioner

FJprolf;u r Cigarettes Produced for b<E>ort; rmported cigarettes, J-75csR8€'" rnedtNe-c(

A ^ 
6 ALcob.ol Beverage Control Commissioner

$pCt#as I erohibiting sale of Tobacco Products in vending Machines,
6,1 6n.ctN\'/L 77scSR9 dr'

^ -/'fr ^-_rnA ,4 Office of Waete Managementfr$+'*'- A I yard. waste composting Ru7e, 33csR3 /
at fnoc,l'r t\cg\

ft6{"-or{ ?,:":";:: ;:::: il,ffiffill .,,,". 33csR20'-
l-/

A,-A*glr-<' office of Waste Management
Underground Storage Tantks, 33CSR30 /

3. Oth.er Business
.t/

#t{Governor'sCommitteeonCrime,DeIinquencyandCorrectioa-d(-fl;e="\ 
iirr"Z:"?rPr 

Law Enforcement Response to Domestic vioTence,

^ 
p/rconomic Development Authority

Z(pr-"s-r GeneraT Administration of the West Virginia CaPitaT Act:
Procedures to ImpTement theEstabTishment 9f the AppTication

Act, L77CSRL/
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TENTATIW AGENDA
LEGISLATIVE RULE.MAKING REVIEW COMMITTEE

Tuesday, February 13, 2001

9 a.m. lo 12 Noon
Senate Judiciary Gommittee Room, W-208

1. Review of LegisLative Rules:

a. Division of Hr:nan Services
ChiTd Placing Agencies Licensure, 78CSR2

b. EnvironmentaL Quality Board
Requirements Governing Water Quality Standards, 46CSR7

2. Other Business

a. Committee Report



Tuesday, February 13, 2001

9 a.m. to 12 Noon

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Minard
Snyder
Unger
Minear

Le gislative Rule-Makin e Review
Committee

(Code $29A-3-10)

Robert o'Bob" Kiss
ex officio nonvoting member

House

Mahan, Chairman
Wills, Vice Chairman
Cann

Kominar
Faircloth
Riggs

Absent

The meeting was called to order by Mr. Ross, Co-Chairman.

Debra Graham, Committee Counsel, explained that the rule proposed by the Division of
Haman Services-Child Placing Agencies Licensure, 78CSR2, had been moved the foot of the

agenda at the previous meeting. Ann Burds, Director of Human Services, explained the compromise

and proposed modifications. Nancy Guthrie, representing The Pressley Ridge Schools, addressed the

Committee and responded to questions.

Ms. Mahan moved that the Committee approve the Division's proposed modifications. The

motion was adopted.

Ms. Mahan moved that the proposed rule be approved as modified. The motion wilt adopted.

Mr. Altizer, Associate Counsel, explained that the rule proposed by the Environmental

Quality Board-Requirements Governing Water Quality Standards, 46CSR.I, hadbeenmoved to the

foot of the agenda. He explained the conflicting proposals submitted by the stakeholders and

responded to questions.

The following people addressed the Committee regarding the Board's proposed rule:

Rick Eades, West Virginia Environmental Council;
Jeremy Muller, West Virginia Rivers Coalition;
Les Shoemaker, West Virginia Farm Bureau;
Stephen Keen, Bright Enterprises and the West Virginia Hospitality and Travel Association;
Karen Price, West Virginia Manufacturers Association;



Don Garuin, West Virginia Environmental Council and Trout Unlimited;
KO Dameron, Massey Coal; and
Libby Chatfield, Technical Advisor to the Environmental Quality Board

Mr. Anderson moved that the Committee amend the proposed rule by striking the entire rule
and inserting the coalition amendment. The motion was adopted.

Mr. Minard moved that the proposed rule be approved as amended. The motion was adopted.

Ms. Mahan moved that the Committee direct its staffto: prepare the Committee's report and

submit the report to the Clerk's office of each House; draft a bill of afihorizat'Jron for each rule
contained the report; and cause the bills to be introduced in each house with the members of the

Committee as sponsors in their respective houses. The motion was adopted.

The meeting was adjoumed.
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1b:65 SBCIru SEEJICES DIEECTffiS OFFICE + 934?4919 Fe.66?

?tcsRt

TITLE 7I
LEGISLATTVE RI]LES

DIVISTON OF EUMAN SERYICES
DEPARTT}IENT OF HEAL'TH AIVD EIIMAN RDSOIIR,CES

SERIES2
CHILD PI.ACING AGENCIES LICENSUNE

REQUESTED REVTSIONS

Cunenc langruge;

5.2.b. Alr agwhy shall linit iatenaal iuvastigations to ensuing the ofety of rhe children

iuplacemeff.

Requested change:

5.2.b. An agercy sball limit int€rnal ass€s$nmt of an incident to ensuiog the safeg of
the ohil&en iu ptacBmmt withow conpromising the Depament's subsequent invesrigaion

Crnent language:

8.1.d- Case lvlanagers and Homefind€rs sball bave:

8,1.d.1. Vatiil West Virginia Bosnd of Soc.ial Wo* Examiners licenses; and

t.I"d.2. n Bachelu's degree in ahurnanservices field andone (1)y.ar

experience in child welfare services; or i Bachelor's degree in a hrrnan services field and thee

(3) yEars of operieuce in child welfsro services.

R€qrc$edchange:

8.1.d. Homefindcrs shall have:

8.1.d-1. A valid West Virginira Board of Social Work Exaninsrs lice'nse.
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8.1,e. Case Man4gers shall have:

8.1.e,1. A Mastsr's mBachelor's degree in ahuman serrrice field as dcfixed by
tbe Depstnent in ths Foster Care hogru Stmdards and ore (l) year of eryrience in chitd
welfare services.

8.I.e2. All case managen not licen-ced q/ithin &e scope oftheir pasnce shll be
supmri*d by an enployee wbo is a licenscd gaduate social worker (LGSSD, licmsed certified
social worker ([-CSW), or a licenssd independsnt elinical social fforker (LICSW). Superision
sbatl incftde siaitrg oflon all papcrwork of tbe srperrrixd employee, condrreting a minimrmr of
two (2) case relatcd frceto face neetings erch month" anddevelopingcoutinuing e&tcadon

recommenddions forthe employee based ou suprvision. Agencies shall ensre an appropriate

racio of supenisors to case mana$ers to mect the srryeivisory needs of rmlicensedsocial worlsers-

8.l.e.3.The neeame,nt requires ag€ncy enployees to obtain prcfessional
continuing drrcation or coursework as specified in 8.2.d.2.

Currest language;
8. l.e. Parafrofessional enrployees sball have:

8.1.e.1. A high school &plomaor GED ardk atleastwenty-olrc)€ars of age

8.1.e.2. Training and nrperviscil pmctice during the first six months of
emploSme,nt as prescribed in this rule; and

t.l.e.3. If they provide direct seryic€s to cliats, in addition to rbe general rcqufued

tainrng and zupsnised practice, compteted client-spccifi.c triuing on the services they p'rovide

andbave docuuentation tom thetainiqg supervisor that thcy are competent to delivErtle
services.

Suggested Change:

8. l.f. Pra-Professional employeos shall have:

8. I .f I . A high sebool diploma or GED and be &t least twentyfne yeam of age;

E.l.f.2 Training and supervised pracricc druing fte fint srx mon6s of
employnent as pnescriH in this n$e; and

8.1-f.3. If rhey provide direcr sffirices to clietrB, in addition to the gercral required

taining and srpewiseit practica cornpteted client-specific taining on the services they provide

and bave documentation fiom &e training supervisor that &sy are comltetpnt ro deliver tbe

servicos.
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Proposed Fremcwotrk; WV Antidegrrdation trnplcmerrtrtion Proccdrcrct

t, nll Wcst Vlr$nia watcn stdl bs coruidcrcd and rwiourcd as T,kr 2 'xRtsrs 
rrnlesg othcF{ise

designate4 with-tbo oxc4don of the rnsin st6rus of thc Ohio rnd Ks$errfia Riv€rs, wNgh shall

bc considcrcd Ticr I, unless ttrcsc livcr scgmcnr'orporions tlrcrcof aru o&crnisc derigmtcd.

A) Based on rvaii$le ioformation, ury wueF that uc not bctter quality thrn thc

applicable watcr quality rtendcdr forrhu poltuulr rhall bc considscd'Tict I watcrs for that

pollutarrr t c-&e
B) att uarer! d.$dbcd in Sccricn 46'l4.t.1uo cenddcnd Tiq 2'J

C) Al! warG33 descfibcd ia Scction d6.t{, l.d arc considc@d f,16 J wet€f:1.
qnA

tet" 4

e€rr*.hlnra AF
.fs*, clr.ulchri

eEe,*n* Poryrrr wi{lt rcdcc,{,e'

tl$:t""L""t 
N.DP) ''r^ Pi'xl

5;ll 
r*w Prmits.rcnnie widt

3. For Ticr I waters, rl,rc Direetor shell dermhc for sll pcilnit! 1666$6 rratcrglrtllry q
prorcc3 cxlsring us€s of 6e rficcrcd uarcn wlll bc mrtnri{ad rnd pro$tcd lfthc *tivida io

itrc pernir ... ilt o.iz.e" Acrivitia har do not occr thir nsrdard shrll uol bo pcqmittcd.

4. For Ticr g wttcrs, ttp Dlrq$or shcll r"qui* wrrcr qurliry sddcat b rsnrrc rurheruncl
and protcction of cristing usco (u for fir I erlrrt) for dl popolal acdvttie covered by tlrcsa

procedtrcs. Tlrc Dirtctoirhdl ftnh;r Gquir€ an uretysir ts to trfiGtlu trs Drqposed uctivity will

degrads uarcrgtnliy.

A) lfrhc proposcd astivitict woutd not dcgado wrrer quslitf, thr Direcbr nney pemit

the propored activitY.

If thc Dirccror dctcnahar that &o rrua qrnlitt dcsrdadon uonld h $mlninif, tbe

tctof tnsy suhodzs drq activity bur ordy ifrcn prblie noticc of thc frrdlng' 'tnckdqg

,if643ino"f oO* da Fintnif dct€rminrtions"t pg.tnofrlrc proposcdcetivity' [n

ioc thi! @ $rgllcsaddersunruhdve btrplctl. rnd genenltV

Urar iir,Fqi Fccaer rhrn fwa.flucefit ore oot da-UJd&F'

b rgUo propord cedvitf will dcgrode uabr q'nlity. tl* tpllg{ Iflrts GtrNl;nta

tca$a8Ub fb ecfodini Aurncivq o thc propolcd sdvlty tha would reduce_or

elimisdc ianr qusliry dfisadsdon, ldu3in'i sli*Btdt6 thfil nsuld etlrnlmss thc

ddhorgc rff"go,b*. [*tooEUu gt6tlstiv€s-tluS rsdwc er etimlodo degodadcn of .

*.to qlr.fity ti"it U. traptcmcnncd udsgt tho applicmt dcmonrtroar tbat the cosu a|E

rrnreaEinaUll If tha rpplicant imploucuf aa alicoative thd would not dcgrrde wawr

guality, ao firrrhr Ticr 2 ra{ew ir acecgsry.

2. Unless otberwiso dcrigqil94.6csc prwcdurtrrMl app

increascd limis or Uaaini{@
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D) ff Oc p6oposrd Erjviry, including resonablo aluaativer, tSould dcgtadE water

quaUv' e Ticr ? toview rlull bs comploa4 as follo$fsi

I) Tbe agplicaar q1u!il nalc I d:nonsrction tlrat dre rratet qualiry necslsary to

pmrlct arrd msinuin thc cxisthg usss will bo prowtc{, that no'tusonable

alernarivcg cxirt and rhar rirs socisl ard cconomic inportncc of tlrc activity for

thc arce wheto ths recciving wrtct ig locatc{ irlstific tbe anticipand watcr

quilitY dcgradarioc.

ii) Thc Dircctor rhdl oscrite Sa th* is achievcd ths tdgb6t 3t&ttory tnd

rcgulatory rcquirurentS for eli new and cxistiag poiot gourcoc ald qll cost'

sffecrive rnd Gasonsbl€ bcct managemont precticco for uonpoint sourcc ssntrol.

iii) If rlre Dirccnr nakts a pteiidrinary daterminarioa bucd on information in the

record, thot he natct qn liry dqndsrioa rcsuttiug fioru 0rc prroeoad eaivity

may 59 rpcossaty to gccomnodarl lnrponanr.reiat rsd.ecouooio dot'dopment'

thcn the applicant's suboirEioor rnd dxc Dircctc'a pral|nlorry fisdisgs 6r1d

deeuninotion shall bo nrbJccr lo public noticc and commpot end

intcrgovcnrncr0rt coordirtadorr to solisit rhc vicwr of rctcvunf rgancicr.

iv) Following public rwicw ard baryovcurrncnC coodhetien! drc Dhcctor

indcpendend! Ehrll cirher dacrnbc tetrbo epplieaat'r dcnrcnstratiou hos bccn

suffrcierr! deuy autborizdion for tho propocd lcdvitlr' or ;rSlit! .g0'dificad9*
Thc Dtrecror's dercnoinatim shstt bo bcs€d oo the nsord en! {ett p-rovidc- the

public wirh a rcessrnblc borir for rrdenrandisg 6c Dlrtctor'r doci.riou- Thc

birectos ebcll documctrt thir dctcrrdinrtim in thc fict rhcot drs rcoonnprnier dte

finat Pcmdt.

5. For Ticr ?.5 urd Ticr ! walcr{3, thc Dit€ctos sbdl not auhoria aoy rcdviW t}rc wgul! rcsuft

iri dcgradation sf thcso of.c *lo53 t!3T€ it r dmonrtrtion tbrt tho inprt- would be.sbort'

r*r-L dr:ratiou, gcrarally pr51esd fo bo lcgs 61gr nisery (9S) days, lsd of Usuiqrt impscs'

6. Thc.rcquircnent of rhcsc a*viriqu rnay bG orspcdGd by ti Otreoto, ,rP":.: *,Tinarioa
thlt suspcruion ir ncccsary L rCdr.u 0s @€rgoosy or imdrort ttrcaS to gublic Ucann 1 $1irs:#:,.lI#$ffi;;g[ff'*#i*rf+.{ i$t€- guali}a deryh**rnt

rosoc;C *tivity uilutO Ocgqd"'*ccr quality, ihc Dircctor

enVtr0tEtlCnL

T. [n der€miqhg oot r ptporsC *tivity trrould

;;flror A.hi-"r ntl*i po'ided tl"r ths Frdils e1ry{ l*,9:
tully anslyze4 that oad &st uadct gG

consncd to a gcogrrpilH;;nrb[ iniirdiuro to uo rito of tbs proposed raivity- Tradcs

bcnrcco diffsrent watcruhcdr shtll Eotbo authdzgd-

L Thc Dircctor noy considor comptienca wi6 besr menalonrnt pracoc€ (B!,O) In cfPlying

these !lguita-.r,r, b,rt only *hcre &o Dircstor h83 det6otin€d rbar tbc prqgossd BMP is

sufficient to mect thc rcquircments of trc atidogndation poliey.

ToTe* P.A5
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ANTIDEGM\DATION PRAPOSAL

Febnrary 6,2001

l. DEPshouldimplemcntsninteriruantidegradationpolicybasedonamodrfiedJanuary 19,2001

rule (see amacbed).

2 EQB shouldwithdraw its mlc.

3. Regulated community should withdraw its Clean lVater Good Jobo rule.

4. Ptrblic rnterest sector notice of inlent to sue should be withdrsum.

5. DEP shouldconvcneasixmouthpr''rcess lointegateaodrefine antideg, TMDL, Tierlisting,
trading, strearn segmenting, and waterched managernenl

6 . EFA sbould support the above proc€ss by contrnuing funding to state pr ograxns and by uot
promulgating its own rule.



o
Summary of Stakeholder Positions on MajorAntidegradation lssues

FIML EQB T}OCUMENT ENVIRONMENTAL EPA CLWATER/GD JOBS STAKEHOLDERGRP

hlhat constitutes
degradation?
(Demlnlmus)

1006 of amblent conc. or
asslm. capacity which ever

ls more protective, 506 ln

fier2.5

All dlscharges that alter the
receMng sfeam,
otherwise Molate state 40
CFR131.12, demlnlmus =
0

506 change In water quall$ 10% of asslmllattue
capaclty, redefi nes hour

capacig ls determlned,
pollcy lnconslstent wtth
standard permittlng regs

No consensus reached

Should previously
issued permits
be grandfathered?

Grandfathers e{sting
dlscharges.

Grandfatherlng should be
prohiblted; creates a

dlsincentive for new
industries.

Pollcy should apply to all

new, e{stlng and edsUng
permlts wtth increased
loadings

Grandtrthers edsffng
discharges Into hlgh quality

ufaters

No consensus reached

How should nonpolnt
sources
be handled?

General statement: NPS
activiUes will be in

compliance with the
achlevement of BMPs also

In compllance with 4.1.b
see 1.) blow

Concurwith the antideg

stakeholder committee
@n@nsus
recommendation

BMPs should be sufficient
to meet rquirements of
antidegndatlon

General statement NPS
acttultles rvlll be in
compllance with the
achievement of BMPs also
in compliance with 4.1 .b

see 2.) below

General statemenL NPS
acffvitles wlll be In

compllancewith the
achlevement of BMPs
also In compllance with
4.1.b see 3.) belotrv

Vllhat should be
exempt from
antidegradatlon
review?

Temp, fml, pH, DO, old
permlts, mussles, drinldng

water chem,, Corp
Nafonwlde, gen. NPDES,
emerg., trading, grd water
remed., some STP, 20%
cap in change In ambient
trmter quality

No exemptions are
appropriate o<cept

emergency situations and
they should be time limited;
trading should not be
exempt esp w/ upcoming
trading stakeholder
meetings

From 1/19/01: trading rvfth

a 2:1 offset provlsion plus

emergencies.

Alll Naflonwlde Army Corp
of Englneer permlts, all
general permits plus DEP
can determlne exemptions
at its dlscretlon

OKedtemp, fml, pH,

DO, some ammonla
discharges, emergencle,
ground water remediaton,
tradlng, Natlornruide
mlnusfi2l andfi26

Should there be a limft
to curnulative lmpacts
ln awatershd ?

Cumulatlve impacts not
addressed except following
exemptlons - 20% cap In

change ln ambient water
quallty

Yes, by making the
demlnlmus 0, the policy wlll
effectively and falrly deal

wtth cumulative impacts

The dlrector shall conslder
cumulative lmpacts.

Cumulatiw lmpacts not
addressed.

Cumulatfue lmpacts not
addrssed

Howmuch publlc
notlce and comnrent
should be provlded?

Notlce/comment outlined
for Tier 1 , Notlce outlined In

Tier 2 e)6ct opportuni$ for
comment unclea6 Notlce '
but no comment in Tler 2.5
&3

Publlc notice and
comment should be
proMdd at each mllestone
of anfl degradatlon revleur

No speclfic comments
except that pollcy should
follor Intergovemmental
and publlc notce
requlrements of the CWA

One opportuntty for publlc

comment - suggGt
Incorporate Into routlne
dlscharge permlt notlce
and comment

Stakeholders agrd the
language propced ln
sectlon on outslde
agency and publlc

notce./comment was
lnadequate.



o
Summary of Stakeholder Positions on Major Antidegradation lssues

What constitutes
acceptable less
degrading alt. pollution
controls? And should
uslng thern erempt
permittee from further
review tf activfty still
degrades?

FIML EQB T}OCUMENT EiIVIRONMENTAL EPA CL WATER/GD JOBS STAKEHOLDERGRP

Acceptable less degrading
altematlves are less cosUy

than 1100,6 of the costs of
the pollutlon control
measures assoclated with
the proposed actvity.
Unclear lf revlew continues.

The degree to which less
degrading alt. should be
requhed should be

determlned based on
pollution reduction vs harm
vs cct and at the
dlscretlon of the agency
revlew should contlnue if
degradlng

Dlscharger should
implement less degrading
controls unless they prove

co6t is unreasonable;
ReMerv contlnues unl6s
not degndlng

1 1 0% of the cost of
cunent pollutlon control
measure, lf after
lmplemenbton of control
measur€s degradaton ls
stlll slgniflcant - revlew
would contnue

No consensus reachd.

How should outside
agencies be involved ln
antideg revlew?

Either notice/comment to
agencies outlined In

Appendk F1 orother
procedures as outlined in
West Mrglnia CPP

Agree with stakeholders
simple notice/comment
lnadequate; Agencles
odside the DEP should b€
cmperatlng partners to
assure the compliance with
WQS;
State CPP inadequate

Follow Watershed
Management Framework
and State Contlnulng
Phnnlng Procss

Slmple notice/comment,
no coordination with
agencles with regulatory or
adminldratlve oversfte to
assure compllance with
WQS

Stakeholders agreed that
a slmple notice and
comment to outside
agencle ls Inadequate
and states cunent
system (CPP) ls
Inadequate for resoMng
this lssue

How should we
define/treat high
quality streams?

Maintaln Tier 2 default;
Malntain Tler 2.5 strems
with no new degradlng
dlscharges;
Maintaln Tier 3 with no new

or expanded discharges
except temprary with
limited effects; and support
adequate citLen and board
nomlnatlon prcdures for
Tler 3 watErs.

Malntain Tjer 2 default;
Support stakeholder
recommendatlons; In

additlon Waters of Natonal
and State Parks and
Wildlife Refuges should be

lncluded in Tier 3 as
referenced in 40 CFR
131.12and 40 CFR
131.32.

NOTE: Tier 1 protectlons
are redundant with other
sectlons of the CWA,
Only Tier 2 or hlgher
provlde addrtional
silrearn protections see
thls section ln Gl
Water/Gd Jobs

Maintaln Tier 2 default
except Malnstem of Ohlo
and lGnawha Rlvers;

support EQB d@ument on
Tler 2.5 and Tler 3
streams

Stream protectlon defaults
to'l-ler 't ln absence of unter
quallty data, (DEP d. that
max 1006 of streams ln WV
have enough data),
ellmlnats all of Tier2.5
protecton for nafurally
reproduclng bout streams,
and other hlgh quallty

sfreams (these $reams had
ter 3 protectlon In past
years) ;Slgnlfr cantly weakens
Tler 3 protectons by
changlng what degadaton
means and vvhat actlvftes
can occur InTler 3, llmlts
clttsen/Berd nomlnatlons
for Tler 3 sffeams

Malntaln Tier 2 default:
Malntaln Tier 2.5 streams
with no new degradlng
dlschargc;
Malnbln Tler 3 with no
neur or expanded
dlscharges o<cept
temporarywlth llmlted
effects; and suppolt
adequate clttsen and
bmrd nomlnaUon
proc€dure for Tler 3
s|aters
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summary of stakeholder Positions on MajorAntidegradation lssues

ffireadasfo|lou,s:BMPsthathavebeen|mp|emented,app|iedor|nstal|edataspeciflcs1teshou|dbeeva|uatedtodetermlnervhethertheBMPsare
sufncbnt to reduce or mlnlmlze lmpacts to water quallty. where approprlate, thE Dliector may require appllcatlon or lmplemenhtlon of BMPs suffclent to prevent vlolafons of

urater quality standards. lf BMps are demonstraled to be Inadequate to reduce or mlnimlze rarater quall$ lmpacts, the Director may require that more approprlate BMPs bo

developed and applied or, altematvely, may requlre that the actMty causlng the pollutlon cease.

2.) pertnent portions of 4.1.b read as fo[orrrs: lf BMps are demonstrated to be Inadequate to reduce or mlnlmlze nrater quallty lmpacts, the Dlrector may requlre thd more

approprlate BMPs be developed and applled.

3.)pert|nentportlonsof4.1.breadasfo||or,vs:TheD|rectorsha||assurethatBe€tManagementPractice(BMPs)aresuffc|enttosafsftherequ|rementsoftheWaterQua|l
sbndards. lf BMps are ctemonstrated to be inadequate to meet water Quallty standards, the Director shall work wlth appropdate authorltes to requlre that BMPs be revlsd or

adoptd to assure compliance with those standards or shall requlre the actfuity causing the nonpolnt source pollution to cease'

WOS = Water euality Stiandards - = minimum standards that rvill protect human health and aquatic life

CWA = CleanWaterAct
cpp = continulng plannlng proc€ss = part of the cwA that deals with assuring wQS are met through adequate lnteragency cooperaton plus other methods
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ANTIDECRADATION PROP OSAL
February 6,200t

DEPshouldir:aplemcntaninterinrantidegadationpolicybasedonamodifiedJauruary 19,2001

rule (see asached).

EQB should with&aw its rulc.

Regulated community should withdrarv its Clean Water GoodJobs rule.

Public interest sector notice of intrnt to sue should bc withdravm.

DEP should convcte a six moath process to itrte $ate aud refiqe antideg, TMDL, Tier listing,

trading, strearr segDrenttng, and watersheC managernent

EPA sbould support the abqye process by contrrruing funding to state programs and by not
promulgating its ovn nrle,
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Pro poscd f,'remcrvo rk: WV Ao tldegrrdetton Im pbrnerr trtlon Proccdu rcs

t. All Wcst Vlr$nia watcr! thdl bc sorxidcrcd and rwiarcl as Tlcr 2 tratql,s;gst 6thstwise

dcsign*tcd, with-rlo cxccpdoi of thc nrain ctfis of tho Ohio rnd lftrtsirha Rivctl, wNch shrlt

bc considcrcd Ticr I, unlcss thcss 6vcr rgmenu orponions Oacof rru o&cnnirc derignatcd.

A) Besed on rvaiirblc ioformation uty wate6 that uc not bcisr qudhy than thc

applicable wator qr.nlity stan&rds for that potluranr rhnll bc conri&rsd"Tict I wate'n for thar

' c) All watcrs descfibcd ia Scction lG 14, I .d lrc coacidscd fist I wrtcB.
cnd"

2. Unles othetwiso dcngo4cd, rhesc proccdurashall app[o-dl mw pnniuaecrmib widl

incrsascd limru or ioadind@'
3 . Foc Ticr I watffr, thc Direccor rlull detrrnlac for rll pcnniu s6$6 $6 rrnrcr qudlly !o

gn tcct oxlsrin3 usoc of rtrc clf€ctcd $ralrr will h melnilncd ond proytcd if thc rtivitie io

itrc pcnnir .r. .ut *iref" Activitisr drar do not msct &ir $dt&!d sldl not bc pcttttittcd.

4. For Tier u u,er€s3, tlp Dirsstor shdl rcquin wucr qrnlity !ftiGot 6 rsrut rurhcnarrco

and, protectlon of crirting urcr (u &r Ticr t vnfn) Or dt pjgpocd rcdvtdc eovorcd by $csc

procld,gcs. Thc Dirwtor-lhall funhcr 1cquirc rn uulyrir rr to $'hGtls lhc D,roposad activity witl

dcgradc wrtcrqrrdity.

A) tf rhc propo3cd 3gtiviticc would not &gedc rtlr6r qunliry, thc Dinch aney pcrutit

thc proporcd astivitY.

t" cJe
B) All wet€tt dcscrib€d in Sccrion 46.l.4.l.cauo esnddcGd fi* 2.t watsrs.i

) If thc DircCor dctcrminc,r tbat rho wncr +alitt deEudsdon rrurlC be,&minifif, tbo
.- --i--!,. L-- --r-- -n- ...t li- -^*.- nf llrr Fndlno- includlnl

|tloy "rt 
*i* rtrc activicy but qoly aner prblic noticc of tbc firdlng' ilcludtt

"io6* E" f"itritnit-C.tunnriruAioru,upstt€ont of hc Proporcd aclvity. In

tUr C.t lltirttoq U" Ofn o, drsll cooddermunuldvg FPt€'snd gcncr4lly

rtru iiapar. Fraer tb&t fivd.Pkuft se oot da mininh'

-q 
lf Uo pto?oscd utitity vitl dcgrode trzcs qudiry. Oo 1gpUTtt 

la$s evNlulte

*i"i*Lr'c r; &$dbl rnernrrivq o oc proporcd rodviv h:"{.d:to-o-t

PL #5ar#t{t'v,

fffi,hfib
** 

-t?o <q of
atfp..tJolt aP
.fs*, Cl^htilchri

climinac *or. qtJrlity dftadrOoq includini rliaaatirrco tblr ryuld elirnimrc thc

dil-fr; r6;il;. fra"*oailo stirnuivcs-thrt reducc or cltmberc dcgradation of ,'
;;r d.$tti"ff U. koplcmcntcd rrnlcs tbe agplicanr dcmonlo.-lstt t5gt thc co$tll arrt
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Office of Oil and Gas of the Division of Environmental Protection. and reasonable land. soil and

rvater conservation measures. practices applied to agricultural nonpoint sources.

44.3. Regulated activities that qualif;r for coverage under a Corps of Engineers nationwide

permit. or any subseSrent reissuance of the same nationwide permit (or subseiluent nationwide

permit that regulates those activities) for which state water quality certifica,tion has been eranted or

conditionally approved. and regulated activities that are covered by a WVA',IPDES general permit.

rvill be deemed to be in compliance with antidegradation requirements.

+ 4A.4. A proposed new or expanded discharge from a sanitary wastewater treatment plant

' constructed or operated to alleviate a public health concern associated with failing septic systems

or untreated or inadequatel], treated se*age. shall be exempt from these procedures. This exemption

would include combined sewer overflow elimination or reduction projects affecting one or more

water bodies and shall appl), only where there will be a net decrease in the overall pollutant loading

discharged to the combined receivine waters.

* 4A.5 The discharge of filter backwash from a potable watdr treatment plant. where the

backwash is discharged into the water body from which it was removed. shall be exempt from these

44.6. Reissuance ofan individual sanitary wastewatertreatmentplantNPDES permitwhere

, no new increase in permitted levels will occur shall be exemp! from these procedures. provided that
'/? the Director may require antidegradation review procedures be applied where individual

cffcumstances warrant.

46-1-48. Antidegradation Review Process.

48.l . The following section outlines how the agency conducting the antideg&dation review

will determine the level of protection ("tier") assigned to the receiving water body associated with

the activity subject to this rule. All regulated activities not covered bv the provisions of Sections

4A.2 and 4A.3 must undereo this review.

4B.2. In conductine an antidegradation review the agency's first task is to determine the

baseline water qualitv for the receiving water body. Data for establishine the baseline water qualitv

may come from a federal or state agency. the regulated entitv. the public. or anJr other source. as long

as the data are recent and reliable. If adeqgate data are not available. the agency may. in conjunction

with the regulated entitv or on its own initiative. establish a plan for obtaining the necessary data.

The regulated entitv mav be required to provide ambient concentrations for those Eameters of
concern that are or ma)r be discharged as a result of the regulated activity into the affected water

bodlr to help the permitting agency determine the baseline water qualit-v. the existing uses. and the

applicable tier.
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MEMORANDUM

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: JOE ALTIZER
DATE: FEBRUARY L2, 200I
RE: SUMMARY OF PROPOSALS FOR 46CSR1, REQUIREMENTS GOVERNING WATER

QUALITY STANDARDS

At the January Legislative Rulemaking and Review Committee
Meeting, this rule was l-aid over to provide an opportunity for
further stakehol-ders negotiations in an attempt to work out an
agreement on disputed rule provisions. Two stakeholders meeti-ngs
were hel-d with no movement whatsoever by the stakeholders on
disputed rule provisions. A coalit j-on of interest groups
representing businesses, municipalities and others which will be
impacted by the proposed rule's implementation requirements have
developed an alternati-ve proposal based on Virginia and other
state's proposals for implementing water qualit,y standards, which
they have titled "C1ean V'Iater Good Jobs. " The Environmental
Protection Agency IEPA] has also proposed what its representatives
say is an acceptable approach for the state to gain approval of the
state's proposed implementation pIan. No member of the
stakeholders group support the versj-on proposed by the
Environmental Quality Board.

The table below represents Counsel's understanding of the
major differences between the two proposals.

Environmental Quality Board Coalition Proposal

Tier 1 This protection level-
woul-d apply to all waters of
the state. Waters meeting
Tier 2, 2.5 and 3, standards
must maintain those standards.

Tier l- Defaul-t standard for
all waters of the state, -after
review as required in Tier 2
review below, Tier 2 or 3

applies. Current activities
and uses wouLd determine
baseline quality. This
antideg review process is
contained in Table E, 4.6.
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Envj-ronmental- QuaIit,y Board Coal-ition Proposal

RegJ-on 3 of the EPA has indicated
EPA may result in withdrawal- of the
review of state issued minor NPDES

EPA proposal

Bob Koroncaj-, representing
fail-ure to gain approval by the
current federal waiver of i-ts'
permits.

Iler 2 High Quality water is
the defaul-t standard for alL
waters of the state. Al-1
waters are Tier 2 unless
demonstrated that quality does
not meet Tier 2, fishable or
swimable standards, or meets
Tier 2.5 or 3.

DEP has the authority to
exempt activities such as
403 permit.

De minimis is 10? measured by
ambient or upstream
assimilative capacity. 202
cap on total deminius impact.

Sociological- evaluation,
consideration of less
degrading al-ternatives, and
interagency coordination

Tier 2 Highr Quality standard
is applied only after anti-deg
and base-line water quality
review.

Specific activities exempted
by rule, these include BMPs
for forestry practices, oil
and gas operations Corps Eng
Nationwide permits.

De mini-mis is 10% measured
based only on downstream
assimilative capacity.

Tier 2.5 No degradation
al-l-owed. No long term down
stream impact to designated
segments of a stream are
allowed. A nomination
procedure for designating a
water Tier 2.5 is provided.

Tier 2.5 does not exist. AI1
waters are Tier 1 until- review
is conducted which would
result in Tier 2 designation
for these waters.

Tier 3 No new or increased
discharges aIlowed.

Tier 3 nomj-nation provisions
for designation as a Tj-er 3

are rewritten.
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The EPA proposal as set out
Regional Administrator of Region
Water Act requirements:

AII WV waters considered
Kanawha Rivers being Tier 1
des j-gnated.

in the January 19th letter from the
3 offered a proposal to meet Cl-ean

Tier 2, excepting the Ohio and
unless portions are otherwj-se

Retention of all currently designated Tier 2.5 and Tier 3
designations. A11 federal-ly designated Wild and Scenic Rivers or
National Rivers, naturally producing trout streams, and waterbody
in state and federal forest and recreation areas are deemed Tier
2.5. Outstandj-ng Resource waters are considered Tier 3.

The Tier 1 standard will protect existing uses while Tier 2

will- protect existing uses and require a degradration analysis,
which includes socio-economic impacts analysis. De minimis
cumulative is set at 5? for Tier 2. Short term degradration of
Tiers 2.5 and 3 are al-Iowed. A trading program of 2:1 within the
same watersheds would be allowed. The DEP may requJ-re more than
Best Management Practices when BMPs are deemed insufficient.
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