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TET;EATIVE AGENDA
I,EGISIJATIVE RUIJE'IfAKING REVIEW COMMITTEE

Monday, ,.Ianuary 6, 2003
9 a.m. to 11 a.m.

Senate Finance Committee Room, M-451
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Approval- of Minutes - December l-5 and l-5 , 2002

Review of Legislative Rules:

a.

h

1

c.

/l

State Fire Commission
State Buil-ding Code, 87CSR4

OiI and Gas Conservation Commission
RuLes of the Commission, 39CSR1-

Board of Funeral Service Examiners
Generaf Provisions, 6CSR7

Board of Funeral Service Examiners
Crematory Requirements, 6CSR2

West Virginia Development Office
Community DeveTopment Assessment and ReaI Property Valuation
Proeedures for Office of CoaLfieTd DeveTopment, 1-45CSR8

Division of Motor Vehicles
Examination and Issuance of Driver's I'icenses, 91CSR4

Division of Motor VehieLes
Motor Vehicle Inspection ManuaT, 97CSR12

Division of IIeaIth
Uniform Credentialing of Health Care Practitioners, 64CSR89

Division of iluvenile Services
West Virginia Minimum Standards for Structure, Operation and
Maintenartce of ,JuveniTe Detention and CorrectionaT
Facilities, 707CSR7

DEP-Mining and Reclamation, DiviEion of
Surface Mining Recl-amation Ru7e, 38CSR2

f

Y.

h.

j.



k. DEP-Mining and Reclamation, Division of
CoaT Related Dam Safety RuJe, 38CSR4

3. Other Business
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Monday, ilanuary 6, 2003

9 a.m. to 11 a.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman Absent
Minard
Snyder Absent
Boley
Minear

Legislative Rule-Making
Review Commi-ttee
(Code S29A'-3-1-0)

Robert *Bob" Kiss
ex officio nonvoting member

House

Mahan, Chairman
Will-s, Vice Chairman
Cann
Kominar
Fai-rcloth
Riggs

Absent

Absent
Absent.

The meeting was called to order by Mr. Ross, Co-Chairman.

The minutes of the December 15 and 16, 2002, meetingrs were
approved.

Joseph A1tizer, AssociaLe Counsel, reviewed his abstract on the
rule proposed by the DEP-Division of mining iltd Reclarnation -Surface
I+Iining Reelamat,ion Rule, 38CSR2, e>cplained modifications proposed
by the Division, and stated that the Division has agreed to
technical modification. Mr. Altizer; Chris Hamilton, representing
the West Virginia Coal Association; and Matthew Crum, Director of
the Division; responded to guestions from the Committee.

Mr. Minard moved that the proposed rule be laid over until the
Committee's .fanuary 7, 2003, meeting. The motion was adopted.

Debra Graham, Committee Counsel, e>cplained that the rule
proposed by the State Fire Commission-Stat,e BuiLding Code, 87CSR4,
had been laid over from the Committee, s December L5 , 2OO2, meeting,
state that the Commission has agreed to technical modifications, and
e>cplained modifications proposed by the Commission.

Ms. Mahan moved that the Commission's proposed ;modifications
be approved. The motion was adopted.



Mr. Cann moved that the proposed rule be approved as modified.
The motion was adopted.

Dan Kimble, Associate Counsel, e>rplained that the rule proposed
by the Board of Funeral Service Examiners-General Provisions, 6CSR7,
had been moved to the foot of the agenda at the Committee's December
16,2003, meeting', and that the Board has agreed to technical
modifications. Mr. Kimble e>cplained additional modifications
proposed by the Board.

Ms. Mahan moved that the Board's proposed modifications be
approved. The motion was adopted.

Mr. Kominar moved that the proposed rule be approved as
modified. The motion was adopted.

Mr. Kimble e>cplained that the rule proposed by the Board of
Furteral Service Examiners-Crematory Requirement,s, 6CSR2, had been
moved to the foot of the agenda at the Committee's December A6,
2003, meeting. Mr. Kimble e>cplained additional modifications
proposed by the Board.

Mr. Minard moved that the Board's proposed modifications be
approved. The motion was adopted.

Ms. Boley moved that the proposed rr.r1e be approved as modified.
The motion was adopted.

Mr. Kimbl-e reviewed his abstract on the rule proposed by the
West Virginia DeveTopment OfEice-Community DeveTopment Assessment
and ReaI Property VaLuaEion Proeedures for the Office oE Coalfiel-d
Development, 145csR8, and stated that the office has agreed to
technical modif ications .

Ms. Mahan moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham e>cplained the rule proposed by Lhe Division of I'Iotor
Vehieles-Examinat.ion and IssuElnce of Driver's LicensteE , 97CSR4. She
and Steve Da1e, Assistant to the Commissioner, responded to
guestions from the Committee.

Ms. Mahan moved that the proposed rule be approved. The motion
was adopted.



Ms. Graham reviewed her abstract on the rule proposed by the
Division of Motor Vehicles-Motor Vehicle Inspection Martual, 97C5R72.
Mr. Dale responded to questions from the Committee.

Ms. Mahan moved that the proposed rule be approved. The motion
was adopted.

Connie Bowling, Associate Counsel, e>rplained the rule proposed
by the Division of llealth-uniform CredentiaTing of Health Care
Praetitioners, 64csRg9, and stated that the Division has agreed to
technical modifications. She also e>rplained that there was a
confLict in the Code concerning the rrrle.

Ms. Mahan moved that the Committee direct staff to draft a bill
to remove the conflict in the Code. The motion was adopted.

Ms. Mahan moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer reviewed his alcstract on the rule proposed by the
DEP-Division of lilining and RecJ-arnat,ion-Coal ReJ.ated Darn Safety,
38CSR4, and stated that the Division has agreed to tectrnical
modifications. Mr. Altizer e>q>lained additional modifications
proposed by the Division.

Ms. Mahan moved that the Division's proposed modifications be
approved. The motion was adopted.

Ms. Mahan moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer e>cplained that the rule proposed by the OiL artd Gas
Conservation Commission-Rules of the Commission, 39csR7, had been
laid over from the Committee,s December l-5, 2002, meeting', and that
the Commission has agreed to technical modifications. He; Brett
I-,of1in, member of the Board; and Charlie Byrd, representing the
Independent Oi1 and Gas Association; responded to questions from the
Committee.

Mr. Minard moved that the proposed rule be moved to the foot
of the agenda. The motion was adopted.

The meeting was adjourned.
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Changes to the Coal Dam Rule Package

3 .4.c. Hazard. Evaluation

3'4.c.1. Downstream Hazard: In evaluating the hazard,potential of a dam in order to determine its
hazard classification, a complete evaluation of the downstream areq which will be affected in the
event of dam failure, must be performed. A sudden flooding of inhabited land, a water flow with
damaging velocity, a wall of water, or the flooding of inhabited structures will all be deemed to have
the potential to result in a loss of human life. The planned or potential future development of
downstream areas must also be considered when evaluating naziaclassification.

3.4.c-2- Dam Break Analysis: A downstream breach analysis must be performed to evaluate and
map the downstream inundation area under assumed normal conditions and overtopping failure
conditions. The Secretary may waive the downstream breach analysis for Class A or Class B dam
where downstream conditions prevent any future introduction of new facilities or residences that
thereby change thehazard classification of the dam.

3.4.c.3- Risk Assessment: The Secretary may consider a risk assessment for justiffing a reduced
structure hazard classification based upon failure of the dam by overtopping. The applicant for a
certificate of approval must demonstrate through appropriate calculations tfrat all atrected dwellings
will be inundated and evacuated prior to the dam failure and that property damage and potential loss
of human life resulting from the dam failure will not be significanfly-incre^k fro* that which
occurred immediately prior to the dam failure.

3 '4.c.4. Emergency Planning: For a Class C high hazard structure or if a dangerous condition exists,
notification and action procedures shall be formulated by the operator or own€,r, for public protection
and remedial action in the event of an emergency. All emergency procedures must be submitted
and approved.

conseque,nces. (note renumber rest of section)



Changes to the Coal Dam RuIe Package

$38-4-8. Subsidence Evaluation.

8.1. A subsidence evaluation of the site and the dam and its storage area will be required considering past
and proposed mining' No dams shall be constructed over underground workings or other voids unless those
un{ergound workings or other voids have been stabilized oiit has been demonstrated that coal pillars
including floor are strong enough to withstand the superincumbent weight of the strata above the workings.
Each pillar of every seam underneath shall be analyzed and cumulative impacts of subsidence due to multi
coal seam shall also be considered.

7 '2' No plan shall be approved unless there is a minimum safe cover to be determined by the Secretary,
based on test holes drilled by the applicant in a manner to be prescribed by the Secretary. Such permits shall
require in accordance with a plan to be approved by the Secietary, a safety zone be esiablished beneath and
adjacent to the impoundment storage area.
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Changes to the CoaI Dam Rule package

8.2.c. Eilstin8 Irnpoundments. Existine impoundments that curently have minin* v/ithin
the safetv zones must be evaluated in accordarrce with this section and anal],zed for ull EU., of
Potmtial fuilures. Remedial measures shall be implemented as necessar.v to eliminate o;;ffi
Potentid hPact on the public anilor the environment. Remedial me;;es may include. but are notlhited to. constructed barriers. grouting of underground works and back stoilio* of -in"r.
8.3 . Safetv Factor

APplicable to new- revised. and existing impoundment facilities - a detailed engineering design
evduafion ofthe emba4lanent and impoundmentbasin areas shall be conducted to as.*" orot""tionoffte environment 

?r,rd 
public. The engrneering design anal]rsis shall demonstratr th.t amriate

safttY fuctors exist. Major design components oithis engineering analysis are embanlan*i.tubilito.
Pilltr desisr- outcrop balrier desigr. and any other design aspect as necessary to manaee risk. The
ud"qou"y of 

"al.rrlut"d 
raf"ty fu"torr rhonld b" d"t.r:rrirr"d b), upel)rio*E*on.iut" ,"*ulu*

s1Tdtrds. For desierr applications where regulatory standards do noiexisithilHcF sho,rid b"G

o

o
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Changes to the Coal Surface Mining Rule Package

Page24 - 3-12.a.1. A survey that identified, on a topographic map of a scale of l": 1,000, or
less, structures, location and type of water supplies, perennial and intermittent streams lakes

or re,newable resource lands and a narrative
indicating whether or not subsidence could cause material damage or diminution of value or use
of such strucfures, orrenewable lands, perennial streams or wetlands.

Page 25 -3.12-a.6. A description of the measures to be taken, in accordance with subdivision
16.2.a',16.2.c,16.2.d. and,16.2.e of this rule, to mitigate or remedy any material damage or
diminution in value or foreseeable use that may occur to surface lands, structures, or facilities,
perennial streams or wetlands due to zubsidence;

Page 25 - 3.12.a.7 . An acknowledgement that if subside,nce causes material damage or
reduces the value or reasonably foreseeable use of the surface lands, perennial streams br
wetlands, the,lr the operator shall restore the land, perennial stream or wetland to a condition
capable of supporting uses it was capable of supporting before subsidence regardless of the right
to subside;

Page26 -3.12.a'8.D. Taking measures on the surface to prevent material damage or lessening of
the value or reasonably foreseeable use of the surface lands" perennial streams or wetlands.

Page

Page 199



Changes to the Coal Surface Mining Rule Package

Secreta{v determines that the existing pipe constitutes a hazard to the proper operation of the
imDoundment because the pipe has developed leaks. has deteriorated or has otherwise ce^"d to
function properly.

al
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TITLE 6

LEGISLATIVE RULE
BOARD OF FUNERAL SERVICE EXAMINERS

SEzuES 2
CREMATORY REQUIREMENTS

S6-2-1. General.

t.l Scope. - This rule relates to the minimum requirements of crematories and crematory
operatont.

1.2 Authority. - WV Code $3().6-l et. seq.

1.3 Filing Date. -.

1.4 Effective Date. -

SG2-2. Definitions.

O For the purposes of this rule, the following terms have the following meaning unless the
context in which they are used requires a different meaning.

2.1. "Advertise" and o'advertising" me"tts the tse of radio, television, billboards,
stationery, conEacts, price lists, calendars, fans and novelty advertising, or any other advertising
method or medium.

2.2. *Agenf' meafft aperson who acts as a representative of the crematory.

2.3. "Anangements conference" means the time spent with the next-of-kin, or other duly
or legally authorized person or representative, planning and making financial anangements for
the cremation of a dead hunran body.

2.4. "Authorized representative" mearu a p€nron legally authorized or entitled to order
the cremation of the deceased.

2.5. "Board" means the West Virginia Board of Funeral Service Examiners.

2.6" "Cash advance item" meens an item of service or merchandise describe-d to a
purchaser as a "cash advance item," "accommodation,"'cash disbtusement," or similar term. It
also means an item obtained from a third party and paid for by the crematory on the ptrchaser's
behalf, including but not limited to cemetery seryices, obituary notices, and death certificates.
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2.7. "Caskct" mcans a rigid container which is designed tbr the encasement of human
remains and which is usually constructcd of wood, metal, tiberglass, plastic or other material,
and omamented and lined with tabric.

2.8. "Cremated remains" means all human remains recovered after the completion of the
cremation process and may include residue from the cremation container itself and other
incinerated materials.

2.9. "Cremation" meaffr any mechanical or thermal process whereby a dead human body
is reduced to ashes and bone fragments. Cremation also includes any other mechanical or
thermal process whereby human remains are pulverized, burned, recremated, or otherwise firther
reduced in size or quantity.

2.10. "Cremation chamber" or'oretort" meaffr the enclosed space of a cremation unit in
which the initial reduction of a dead human body by intense heat and flame takes place.

2.1l. "Crernation containef'or "alternative containet''means an unfinished wood box or
other non-metal receptacle or enclosure which is designed for the encasement of a dead human
body for purposes of cremation and which is made of fiberboard, pressed wood, composition
material with or without an outside covering, or like materials and which is combustible and
resistant to leakage of bodily fluids. If the authorized representative desires, a traditional wood-
base casket may serye as a cremation container.

2.12. "Cremalon unit" mearur professionally manufactured equipment designed
specifically for the initial reduction of a dead human body to ashes and bone fragments by intense
heat and flame, containing one or more cremation chambers, and which meets dl state and
federal safety requirements.

2.13. "Cremato4y'' mearur a place of business maintained and operated for the sole
pu{pose of reducing dead human bodies to ashes and bone fragments by cremation.

2.14 *Crematory operator" means a lrcrson certified by the board to operate a c'rematory.

H+ 2.15. *Dead human bod/'mea$t the lifeless body of a hr.rman being for which a

death certificate must be issued or individual body parts for which a medical institution or the
medical examiner has given permission to cremate.

Ht 2.16. "Direct supewisiod'means the physical presence of a certified crematory

operator in charge for specific activities requiring more than general supervision.

2.l7."General supervision" means the general oversight or overall responsibility for an

activity by a certified crematory operator in charge.

2.18. "Fureral goods" means the goods or merchandise which are sold or offered for sale
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directly to the public tbr use in connection with funeral services or tinal disposition, including
but not limited to caskets, outer burial containeni, alternative containers, cremation containers
and cremated remains containers. It shdl not include cemetery lots, markers, memorials,
permanently constructed vaults, concrete lawn crypts, or monuments.

2.19. "Licensee" mearut a p€rson who holds a crematory license, pursuant to W.Va. Code
$30-6-20 and this rule.

2.20. "Mechanical processor" mearu; professionally manufactured equipment designed
specifically for the secondary reduction of a dead human body's ashes and bone fragments into
smaller fragments by crushing, pulverizing or grinding, and which meets all state and federal
safety requirements.

2.21. Non-combustible materials" meens metals or other materials which do not
incinerate in a cremation chamber or can not be processed in a mechanical processor, zuch as
casket handles, scl€ws, nails, wires, medical devices, artificial limbs and joints, or other medical
implants.

2.22. "Person" means an individual, partnership, association, corporation or other
organization

2.23. *Regpstrant" means a percon who holds crematory operator certificate, pursuant to
W.Va Code $30-Gl I and this rule.

$G2-3. Prohibited acts.

3.1. A crematory, or its agents, assistants or employees shall as1;

3.1.1. offer funeral arrangements, funeral services or memorial services; or,

3.1.2. offer embalming sernices.

$G2-4. Crematory operator requirements.

4.1. Newapplicants.

4.1.1. An applicant for a crematory operator registration shall attend a Board-
approved counie of at least eight (8) contact hous on crematory operation, prior to registering,
which includes training on:

a terminology used by the crematory industry;

b. principles of combustion;

c. environmental and air quality issues;

d. basic procedures for operating cremation equipment;

3



e. hundling bodies and packaging cremated remains: and

t. exposure control.

4-1.2. An applicant for a crematory operator registration shall anend a seminar
sponsored and presented by the Board on state crematory regulation" prior to registering. The
Board may charge a fee of twenty five dollars ($25) to each participant.

4.2. Crematory operators prior to July l,2OO3.

4-2.1. A person acting as a crematory operator prior to July 1,2003 shall apply
for registration as a crematory operator on or before July 30, 2003.

4-2.2. An applicant shall be subject to the provisions of subsecti on 4.1.2. of this
sectioq but shall be exempt from the provisions of subsection 4.1.1. of this section.

4-2-3- An applicant shall submit verification of emplolment asr a crematory
operator within twenty one (21) days of the date of application, such verification to be on a form
created and supplied by the Board.

4-2-4. If an applicant fails to comply with anyprovision of this subsection" the
Board shall deny the application. If the applicant applies at a later date, he or she shall be
considered a new applicant and shall comply with the provisions of zubsection 4.1. of this
section.

4-2-5. An applicant who applies after July 30, 2003 shall be considered a new
applicant pusuant to the provisions of subsection 4.1. of this section.

4.3. Registered crematory operators.

4-3-1. Registered crematory operators shall be required to obtain continuing
education under the following conditions:

a when the crematory operator will be operating new cremation
equipment such uaining to take place prior to use of new equipment and to be conducted by a
pe$on who has a comprehensive knowledge on the operation of the equipment; or

b. when the Board detennines that industry regulation has changed
significantly enough to merit additional haining. The Board shall give notice to crematory
operators that additional naining is necessar5r and that the haining must be sgmpleted within nine.
(9) months of the date of notification, such taining to be conducted by the Board or another
entity or penpn who has comprehensive knowledge on industry regulation. Participants shail be
charged no more than nventy five dollars ($25) for this Eaining.

4-3-2- Registered crematory operators shall maintain records of continuing
education and submit such records at the time he or she renews his or her registration.
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4..1. Coursc providcrs.

4.4.1. A person or entity who wishes to become a Board-approved provider of
crematory operator training shall submit an application for each type of training course at least 45
days bcfore the training is scheduled, such training course to include subject matter outlined in
subsection 4. l. I of this section.

4'4'2' The Board shall thoroughly screen an applicant to ensure that the applicant
conducts quality progrilms based on the presenter's educational qualifications and experience,
adequate resources' past performances, and general program content. The Board shall approve a
training course biennially. The Board shall not charge a fee for this application, ,*r.fr;il,h"
provisions of subsection4.4.3 of this section.

4'4'3' The Board may revoke the approval for a training cou$e immediately if the
Board determines that the provider can not delivera quality course. the goarO may consider
reinstatement of certification if the applicant can show cause for reinsatemen! by providing
proof of qtralifications and documentation sf imFrovement. The applicant rn"if p"y " 

-- -
reinstatement fee of nro hundred dollars ($200) bfore the Board reinstates certification.

$5-2-5. Control of Dead Bodies.

5.1. Gaining permission to assume contol.

A registrant or licensee, or his or her agents, assistants or employees shall not assume
control of any dead body without first gaining permission from the autborized representative, ora
medical s1aminel, health officer or other public official legally authorized to givl the permission
to release the body.

5.2. Honoring instnrctions from authorized penorur.

5'1.1. A licensee or licensee's 4gents, assistants or employees who have assumed
control of a dead body shall honor all instnrctions, from authorized p"r**, as to matters relating
to the handling of the body, including all steps in preparation; autopsyi viewing; photographing;
slsthing; casket; box or vault; cremation; time, location and type olclremonies; and bgrial or
other customary disposal, insofar as considerations of public neAtn, legal requirements and
customary respectfrrl handling of the dead may permit.

5'2'2: A licensee may establish a general policy which requires embalming by a
licensed embalmer for public viewings of dead human bodies as a matter of public health. A
licensee may conduct a public viewing of an unembalmed body, provided that he or she shall
provide a disclosure of the risks to every person viewing the body, pursuant to subsection 6.3 of
this rule.

5.3. Embalming and public viewings.

5.3-1. A crematory may establish a general policy which requires embalmfrg for -

public viewings of dead human bodies as a matter of public health providei that the embalming



is conducted by a licensed embalmer in a licensed t'uneral establishment. A licensee may permit
a public vicwing of an uncmbalmed body, provided that he or she or a registrant shall provide a
disclosure of the risks to every pcrson viewing the body, pursuant to subsection 6.3 of this rule.

5.3.2. If a question exists to whether the condition of a body may pose a hazard to
public health which would be eliminated by embalming, the crematory shall get a written
certitication of the condition along with a request that the body be embalmed from a public
health otfrcer prior to allowing the licensed embalmer to embalm the body.

5.3.3. If the crematory is unable to contact the next of kin or other authorized
representative of the decedent, the crematory shall follow procedr.ues outlined in subsection 17.1.
of this rule relating to storage and disposal of unclaimed human remains.

5.4. Unauthorized embalmings.

A person or peniorul authorized to grve permission to embalm a body shall not be
responsible for the payment of any fee in connection with an unuthorized embalming.

5.J. ef taining signatures.

A crematory, crematory operator and his or her agents shall get signatures of the
appropriate persrolls on all documents required by $30-6-l eL seq., this rule, or any other article
or rule pertaining to the disposition of a dead human body.

S6.26. Health Requirenents.

6.1. Statutes and rules.

A registrant or licensee and his or her agents shall comply with all federal and state laws
and rules related to health. State laws include, but are not limited to $$16-l-l et. seq. related to
state public health, 0$16-2-l et. seq. related to local public healtb $$15-5-l et. seq. related to
vital statistics, 64CSRI8 related to general sanitation, 64CSR32 related to vital statisticg
64CSR56 rclated to infectious medical waste, and 64CSR64 related to aids-related medical
testing and confi dentiality.

6.2. Bodies of individuals affected with infections or contagious diseases.

A crematory operator who knows that a body is affected with infections or contagious
diseases shall closely and directly supervise the body. The body shall be encased in an hearry
pouch, transfer c€uie or sealed casket until cremation occu$.

6.3. Viewing, public or otherwise, of unembalned bodies.

A licensee or registrant shall provide a written disclostre to individuals who wish to view
an unembalmed body. This disclosure shall contain relevant information pertaining to the
potential spread of infectious or contagious disease or other possible hazards. The licensee or
registant shall thoroughly discuss these risks with the individual wishing to view the body and
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may rcquire the legally uuthorized representative or other individuals who will view an
unembalmed body to sign a statement which releases the licensee or regisrant and his employer
from any liability, only after discussing the potential hazards.

$6-2-7. Evidence of Crime.

7. I .+rnffiring; Removal, cremation.

The licensee or registran! or a licensee's or registrant's agents, assistants or employees
shall get permission from a medical examiner or other qualified law enforcement officid beforc
removing or cremating a body when they have information of or suspect a crime or intentional
violence in connection with the cause of death.

7.2. Information of crime.

A licensee or registrant or his or her agents ufio have information of a possible crime
shall imnediately file a fomral reprt of that information to a proper law enforcement officer, if
the possible crime has not yet been reported. If the body is to be embalme4 the license or
registrant or his or her agents shall also noti$ the embalmer prior to embalming the body.

7.3. Concealment of crime.

A licensee or registrant or his or her agents shall not knowingly do any act that would
conceal evidence of a crime.

$6-2-t. Price Lists.

A crematory shall maintain type-written price lists and statements of goods and services
prescribed in this section for all products and services offered for sale; provided that if the
crematory also operates fft a licensed funeral establishment pursuant to W.Va Code $30-6-l et
seq., the crematory may include price information on the funeral establishment's required price
lists, pursuant to 6CSRI, section 8 instead of maintaining a separate price list for available
ctemation services, as described below, so long as the information required by this section is
inclnded on the funeral establishment's price lists.

8.1. General Price List.

8.1.1. A General Price List, otherwise known as a "GPL,'' shall contain:

a The caption: "General Price List;"

b. The effective date of the GPL;

c. Iternized list of all cremation services offered for sale, including exact
prices or price ranges, from least expensive to most expensive;

d. Name of the crematory, the crematory operator in charge, full location . -



and mailing uddress, and telcphone number; and

e. Four disclosures. which include:

l. The consumer's right to select only the services desired;

2. The consumer's right to use alternative containers;

3. Basic nondeclinable service fees for such things as delivery of
goods express shipping, etc. or other service charges. The crematory shall disclose this as a
separate charge or disclose this as a charge included in the price of the goods; and,

4. The availability of a separate Cremation Container Price List, if
the crematory sells cremation containers.

8.1-2. The crematory shall give the GPL ta{cesp to anyone for retention that asks
for it' or inquires about the services or goods offered for sale, in a face-to-face meeting with a
representative of the crematory. Telephone inquiries are not considered face-to-face meetings.

8.1.3. During a telephone inquiry about the services or goods offered for sale, the
crematory or its representative shall inform the caller that the GPL exists and that it is available
at the crematory. The crematory is not required to mail the GpL to the caller.

8.1.4. The crematory shall not charge a fee for the GpL.

8.2. Cremation Container price List.

8-2-l- A Cremation Container Price List, otherwise known as a "CCpL,'shall
contain:

a The caption: o'Cremation Container price List;'

b. The effective date of the Cremation Container price List;

c. Name ofthe crematory; and

d. The retail price of each cremation container or other container or
caskets offered for sale for use in cremations, that does not require special ordering, with enough
information to identifr it, such as the gauge of metal or tlpe of wood, the exterior nim, and
interior fabric, manufacfirer nalne, or model number. A photograph or model number alone is
not sttfftcient. Special ordering means purchasing of a casket or container that is not part of the
regular offerings to customers.

8-2-2. The CCPL shall contain the following disclosure, with a listing of
cremation containers sold by the crematory at the end of the last sentence of the disclosure:

"West Virginia law requires the use of a cremation container as a matter of
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public health. You may chctosc a traditional wood casket or choose a less expensive altemative
container which enc:$es the body and is made of materials like tiberboard or composition
material (with or without an outside covering). The conuinen we provide

8'2.3. The CCPL shall be made available for review to anyone who, in a face-to-
face meeting, asks about caskets or cremation containers offered for sale or inquires about prices.
The CCPL must be given to the consumer prior to showing these items to the consumer.
Individual price cards placed on the caskets or cremation containers may be utilized, but only in
addition to the CCPL.

8.2.4- [f the crematory also offers for sale caskets which are used for burial, a
separate Cremation Container Price List shall not be required, provided that the crematory
maintains a Casket Price List, pursuant to Federal Trade Commission's Trade Regulation Rule
for Frureral Indnstry Practices, 16 CFR Part 453, and which Casket price List contains the
content also required by subsections g.2.l.d andg.2.2of this section.

8.3. Statement of Goods and Services.

8.3.1. A Statement of Goods and Services, otherwise known as the "SGS,'shall
contain:

a Itemized list of good(s) and service(s) to tre purchassd;

b. The cost(s) of each good or service to be purchased;

c. Any cash advances for cash advance goods or depsits to be made
toward purchase(s);

d. Total cost ofpurchase(s);

e. Final total cost after deduction of cash advances or deposits; and

f. Two disclosures, which include:

l. For legal requirements, 'charges are only for those items that
you selected or that are required. If we are required by law or by a cemetery or funeral
establishment to use any items, we will explain the reasons in writing below." The crematory
shall write these reasons somewhere on the SGS.

2. For cash advance items, "We charge you for our services or
goods in obtaining the following cash advance items below:" The crematory shall list these iterns
somewhere on the SGS, if any exist.

8-3-2. The crematory shall give the SGS to the consumer at the end of discussion
of the proposed purchase(s) prior to signing a contract to provide the goods and services
contained on the SGS:



8.{. Telephone Price Disclosures.

8.4.1. The crematory shall give accurate information regarding goods and
services otTered for sale to the consurner who telephones the crematory inquiring about the goods

I and services and the associated prices. The crematory shall provide the information based on the
current GPL and CCPL.

8.4.2. A crematory, or any of is agents, shall not require a caller to disclose his or
her name, address, or telephone number and shall not require the caller to come to the crematory
to get price information.

8.4.3. The board shall not require a crematory to respond to telephone inquiries
after normal business hours. However, if the crematory practice is to sell goods and services
during non-business hours for at-need situations, then the Board may require telephone inquiries
be answered duing non-business hours.

8.4.4. A crematory's agent may take a message if working on another sale.
However, the agent shall return the phone call irnmediately thereafter.

E.5. Other Misrepresentations.

8.5. l. Protective Featues.

A crematory or its agenL shall not tell consnmers that goods, including but not
limited to caskets, have protective features that will protect the body if not tnre.

8.5.2. Product Warranties

A crematory or its agents shall provide warranty information to consumers
inquiring of or purchasing goods or services for any good or service which has a warranty. The
crematory shall inform the consumer about the warranties and who is providing the warranties,
the manufacturer or the crematory.

8.5.3. Cash Advance ltems.

A crematory or its agents shall infonn the consumer that the price of the cash
advance item is not the sarne as the crematory's cosf if the crematory or its agents receives and
keeps a rebate, commission" or tade or volume discount. The crematory shall disclose this
verbally and in uniting on the SGS.

$6-2-9. Advertising.

9.1. AII advertising shall comply with the requirements set forth in W. Va. Code $30-6-1
et.seq.

9.2. A licensee, registrant or any other person, penrom or business organization
associated or in any way connected with a crematory shall not use or sponsor the tse of any false,
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misleading, untruc or deceptive advertising in any manner.

9.2.1. [f the words "Free," "Without Charge" or other words with similar
connotations have the etTect of misleading the public, the Board may consider the advertisement
to be false and misleading.

9.2.2. Solicitation.

a. A licensee, registrant or any other person, penons or business
organization associated or in ury way connected with a crematory shall not so{icirtusincssor
offer any inducement, pecuniary or otherwise for employing solicitors, agents, canva$iers or
other persons for the purpose of securing or attempting to secure business.-Nuant to-W.Va
Code $30-6-23(aX9). S30-6-23(.aXl2) and 030-6-23(aXl3). These pe$ons shall not call upon,
telephone, write or cause, directly or indirectly, advertising literature to be sent to a sick or dying
pe$on as would tend to be considered non-general, selective or soliciting advertisements. A
licensee, registrant or any other person, perconsi or business organization associated or in any way
connected with a crematory shall not offer or accept bribes or kickbacks, direct or indirect.

b. The board shall not orohibit generalized advertising in newspapers.
flyers. bulletins. parnohlets. leaflets. brochures. circulars. on television or radio. or on billboards:
provided. that such generalized advertising shall not target sick or dying persons or a slecific
oopulation or eroup.

9.2.3. The contents of the advertising shall include the narne of the crematory, its
address and telephone number and the narne of the certified crematory oprator in charge. The
advertisement may also include a description of the gpes of services available and their prices
and the service facilities of the advertiser as well as general information pertaining to his or her
business.

9.2.4. A crematory which advertises any merchandise tsed in connection with his
or her business shall carry in his stock a sample of the merchandise for a period of not less than
thirty (30) days after advertisement publication and shall be able to meet any and all demands for
such items, with no increase in price, for the stated period of not less than thirty (30) days.

9.3. Exceptions to subsection 9.2.3 of this section.

9.3.1. Advertising medium which is notably small in size is exempt from
subsection 9.2.3 of this rule, including but not limited to pens, pencils, or other items smaller
than 1.5 inches in diameter.

9.3.2. A business card is exempt from subsection 9.2.3. of this rule.

9.3.3. A licensee may request additional exemptions based on the size of the
advertising medium by filing a written request in the Board office, before ordering the items.
The Board shall approve or deny the request within thirty (30) days of receipt of the request.

$6-2-10. Confidentislity.

II
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10.[. Prescrving contidentialiry.

A licensee or registrant or his or her agents shall not divulge any confidential or private
information relating to the domestic life in any home wherein they may be called upon to serve.
This prohibition, however, shall not prevent divulging information to any p€Non legally
authorized to receive the intbrmation.

10.2. Exception.

Should any form of child abuse, child neglect, or elder abuse be suspected or dirnrlged,
the licensee or registrant shall notiff proper authorities, including but not limited to local office
of the West Virginia Departrnent of Health and Human Resources and local law enforcement.
Failure to do so shall result in disciplinary action, pursnant to W.Va Code $30-Gl et seq.

$6-l-11. Supervision.

I l.l. Certified crematory operator in charge.

A crematory shall employee a certified crematory operator in charge of and responsible
for the day-to-day operation of the crematory. The crematory operator in charge shall be a full
time employee of the crematory.

I1.2. Absence in excess of thirty (30) days.

A crematory shall not go without the zupervision of a crematory operator in charge for a
continuous period in excess of thirty (30) days. The crematory shall noti$ the Board in writing
within five (5) days of a change in the status of the crematory operator in charge.

I 1.3. Arrangements conference.

I1.3.1. A certified crematory opentor shall be responsible for and generally
supervise an arrangements conference.

11.3.2. A crematory shall not be responsible for arrangement conferences
conducted by a licensed funeral establishment.

S6-2-f2. Necessary Equipment

12.1. A crematory shall have the equipment for the conduct of cremating includes but is
not limited to:

l2.l.l. at least one commercially manufactwed cremation unit, equipped with an
interlock maintained in good working conditiorq and in accordance with the division of
environmental protection legislative rules 45CSRI 3 ;

12.1.2. at least one commercially manufactured mechanical device or processor
for grinding, cnrshing, or pulverizing cremated remains maintained in good working condition;
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and

12. l.l. an appropriate holding t'acility for dead human bodies awaiting cremation.

12.2. A crcmatory shallalso maintain the following:

12-2.1. sanitary flooring in the room which houses the cremation unit and in anv
room where a dead human body may be stored or prepared for cremation;

12-2.2. sanitary instnrments and appliance tued in preparing a dead human body
for cremation;

12-2-3- nrnning hot and cold water with a lavatory sink for personal hygiene;

12-2-4. sanitary plumbing connected with a sewer, cesspool, septic tank or other
Departnent of Health and Human Resources approved system;

12.2-5. adequately screened or covered doors and windoun in all rooms ufterc a
dead hunran body may be stored, prepared for cremation or cremated to prevent viewing from
outside this room;

12-2-6. covered and sealed containers for refuse, tash and soiled linens;

12.2.7. first aid kit;

12.2-8- a "private sign" posted on any door entering all rooms where a dead
human body may be stored, prepared for cremation or cremated;

12-2.9. documentation which shows that all waste materials, refuse, used
bandages, and cotton are destroyed by reducing to ashes by incineration, or are removed by a
licensed medical waste dispenser, or are removed and transported by the owner in accordance
with the provisions of 64CSR56;

12.2-10. personal protective equipment in which every person, while engaged in
actually preparing a dead human body for cremation, is attired with inp€rviogs rubber gloves and
a clean smock or gown covering the person from the neck to below the knees;

l2-2.1l. sanitary blankets or other coverings to be used to shield a dead human
body to show proper care and diguty at all times;

12-2-12- if the crematory serves the public directly, restoom facilities in
compliance with all federal, state, and local health requirements;

12.2.13. if the crematory serves the public directly, office space for making
arrangements; and

12-2.14- if &e crematory displays caskets or alternative containers for sale, a
separate room set aside for this prupose.
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t2.J. Fuilure to comply with this section shall result in disciplinary action as outlined in
W.Va. Code 930-6-l et. seq.

$6-2-13. Permission to cremate, disclosure for unclsimed cremated remains, removing
objects from body.

13. l. Written permission to cremate.

13.1. I . A crematory shall get a permit for cremation from the authorized
representative who has the legal right to authorize the cremation, pursuant to W.Va Code $30-6-
Zl(a). If contracted by a funeral establishment to provide a crematioq the crematory may get a
copy of the permit to cremate from the firneral establishment contracted with the authorized
representative, as the funeral establishment is responsible for performing this duty, pursuant to
Title 6, Series I of these rules.

13.1.2. A crematory shall get apemrit for cremation from the county medical
s1amine1, assistant county medical examinex', or the cotrnty corotrer in whose county jtuisdiction
death takes place as stated on the death certificate. If contacted by a funerat establishment to
provide a crematior4 the crematory may get a copy of the permit from the funeral establishmenr
as the firneral establishment is responsible for performing this duty, pursuant to Title 6, Series I
of these rules. The crematory may obtain authorization directly from the office of the chief
medical examiner if:

a the crematory has concerns following authorization by cognty personnel
regarding the identity or cause of death of the decedent;

b. in cases where the crematory is unable to contact the county medical
examiner, assistant county medical exarniner, or county coroner of the county in which death
takes place as stated on the death certificate, pursuant to the provisions of W.Va Code $61-12-l
et. seq. and $30-6-1 et. seq.

13.1.3. The crematory operator shall not cremate a dead lrrman body priorto
receiving permissions prescribed in this section.

13.1.4. The crematory shall retain documents prescribed in this section, pursuant
to the provisions of section l8 of this rule.

13.2. lf contracted directly by the authorized representative, a crematory shall, in writing,
disclose to the authorized representative during the arrangements conference that unclaimed
cremated remairu may be buied in a common grave and may not be recoverable in their entirety
or at all, if exhumed at a later date.

$G2-14. Identification of a dead human body.

14.1. A crematory shall develop, implement, and maintain a written procedure for
identification and hacking of a dead human body and cremated remains whereby the dead human
body or cremated remains can be identified from the time the crematory accepts delivery of the
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body until the cremated remains are released to an authorizcrl rcpresentative. This procedure
shall include:

14' l. l. the assignment of a reference number to the decedent, which number shall
be written on all paperwork and shall be,Jesigned to reasonably ensrue that the proper body is
cremated and that the cremated remains are returned to the appropriate authorizid representative.

l4'l'2- tagging the body at the time of delivery with the name and social secruity
number of the 'decedent and the reference number prescribed in subsection 14. I . I of this section
The temponry tagshall remain on the body until tire body is placed in the crcmation chamber, at
which time the crematory operator shall remove this tag and fU"" it on or adjacent to the
cremation unit. The crematory operator shall place this tag with the cremated remains upon
removing the cremated remains from the cremation chamber. The crematory operator may
replace this tag with the identification dish tag, or label prescrib€d in subsection 14.2 of this
section after processing the cremated temains in the mechanical processor.

l4'2. After cremation, the crematory shall place within the cremated remains container
an identiffing dislq tab or other permanent label before the cremated lslaains are released from
the crematory.

14.2.1. The identffication dislq tag, or label shall:

a be made of durable, asnsensding materials;

b. contain the narne of decedent; and

c. contain a reference number that the crematory shall 1sse.6 on all
paperwork regarding the decedenl

l4'3' A crematory operator shall closely supervise a dead human body to eruilre tbat the
body is not misplaced, tagged incorrectly, or mishandled in any other.uoo"..

14.4. Upon delivery of a deceased human body to the crematory, the crematory shall
inspect the remains for identification. Ifthe crematory finds tt at no documentation exists, the
crematory operator shall contact the prson who released the body to the crematoryls ffisrm him
or her of the error- The crematory shall not be responsible for correcting the error, except that the
authorized representative should confirm the identity of the deceased p"iroo" ifpossible or
feasible.

14.5. If the crematory retieves a deceased human body from a farnily residence or
similar living quarters in which it would be inappropriate to tag the body ouiof respect of the
family members or other residents, the crematory may place the identification documents on the
body upon anival at the crematory. .

14'6. The crematory shall report their own identification erors to the Board within five
(5) business days. The crematory which received the body from another institution which made
the error shall not be responsible for reporting the error.
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56-2-15. Cremation procedures.

15.1. Cremation chamber tbr human remains.

The crematory operator shall knowingly cremate only dead human bodies in a cremation
chamber, along with the cremation container and a sheet or pouch utilized for disease control.
The crematory shall,'ai,minimu* use a cremation container uui a means of protecting the
crematory operator and providing dignity to the decedent. The crematory may charge for the use
of the cremation container.

15.2. Privacy.

15.2.1. Only authorized crematory personnel shall be permitted in the room
which houses the cremation unit while a dead human body is in the cremation area awaiting
cremation, in the cremation chamber, being removed from the cremation chamber, or being
processed and placed in a cremated rernains container.

15.2.2. If the fanrily of the decedent wishes to view the body, the crematory shall
designate an area for such use and which shall not be a part of the room which houses the
cremation trnit. The designated area shall be maintained in a clean and sanitary condition.

15.2.3. A crematory operator shall not interfere with traditional religious rituals
or ceremonies. If a ritual or ceremony requires a family member to witness a cremation or start
the cremation unit, the crematory operator shall, with utuost care and caution, directly supervise
this ritual or ceremony, provide clear instnrctions to the family member about proper procedures,
and inform the family member about what happens to a body as it is being cremated.

15.3. Operation of the crematory unit and mechanicbl processor.

Only a certified crematory operator may operate a crematory unit and remove cremated
remains from the crematory unit and op€rator operate a mechanical processor. Howwe'r, other
staffmay be present and csisting assist in the room where the crematory unit is housed.

15.4. Removal of objects fiom the dead hlman body.

15.4.1. A crematory shall not be required to remove any objects from a deceased
human body prior to cremation if the crematory was conmcted by a licensed funeral
establishment to provide the crematiorL as this duty is the responsibility of the fineral
establishment, pursuant to Title 6, Series 1 of these rules. However, if the funeral establishment
conEacts for the removal of such objects, the crematory operator may remove these objects,
provided that the funeral establishment has made arrangements to get authorization for such
removal from the authorized representative. A crematory shall be responsible for removing
objects from a deceased human body if the authorized representative contracts directly with the
crematory to provide the crematiorL pursuant to subsection 15.4.2 of this section.

15.4.2. A crematory operator shall not remove any dental gold, body parts,
orgafit, or other items of value from a dead human body prior to the cremation except with the
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c.\press wrrtten permission tiom the authorized representative. The crematory shall r1isclose to
thc authorized representative or the contracting funeral establishment rhat objects will not be
recoverable after cremation and mechanical processing. The crematory shall also give the
authorized representative the opportunity to have jewelry or other items of value removed prior
to cremation. The crematory shall maintain this intbrmation as parr of the records.

15.4.3. A crematory shall ask the authorized representative or the contracting
firneral establishment if the deceased human body contains objects or medications which may 6u
hazardous or dangerous. If the crematory ascertains that such objects or medications are present,
the crematory may refirse to cremate the body and suggest a naditional burial. However, the
crematory shall not be prohibited from cremating a body containing such objects or medications,
provided that the crematory takes all necessary precautions in protecting its imployees and
equipment and follows any state or federal regulations regarding the incineration of such objects
or medications.

15.5. Commingling of human remains prohibited in the cremation chamber.

Except with the expre$ written permission of the authorized representative, no crematory
shall cremate more than one dead human body at the same time and in the same cremation
chamber, or introduce a second dead human body into a cremation chamber until reasonable
efforts have been employed to remove all fragments of the preceding cremated 1gslains, or
cremate a dead human body and other human remains at the same time in the same cremation
chamber. The fact that there is incidental and unavoidable residue in the qemation charnber
used in a prior cremation is not a violation of this provision.

15.6. Removal from the cremation chamber.

Upon completion of the heat and flame reduction process, the crematory operator shall
make reasonable efforts to remove, from the cremation chamber, all of the recoverable cremated
human remains and non-combustible materials or items. lnsofar as is possible, the crematory
operator 5hall properly separate the non-combustible materials or items from the cremated human
lsslains and dispose of the non-combustible materials as regular refirse. The crematory op€rator
shall place the cremated remains in an appropriate container to be nansported to the procissing
area

15.7. Commingling of human remains prohibited in the mechanical processor.

Except with the express written permission of the authorized representative, no crematory
shall mechanically process more than one dead human body at the same time and in the same
mechanical processor, or introduce a second dead human body into a mechanical processor qntil
reasonable efforts have been employed to remove all fragments of the preceding cremated
remains, or mechanically process a dead human body and other human remains at the same time
in the same mechanical processor. The fact that there is incidental and unavoidable residue in the
mechanical processor used in a prior cremation is not a violation of this provision.

15.8. Processing the cremated remains.
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'[he crematory operator shall reduce the cremated remains in a mcchanical processor to a
granulated appe:uance appropriate for tinal disposition and place the cremated remains in a
cremated remains container along with the appropriate identifring disk. tab. or label.

15.9. Container of suffrcient capacity and durability.

15.9.1. If a cremated remains container is of insufficient capacity to accomrnodate
all cremated remains of a given dead human body, subject to directives provided in the written
authorization to cremate, the crematory operator shall place the excess cremated remains in a
secondary cremated remains container and anach the second container, in a manner so as not to
be easily detached through incidental contacl to the primary container. The secondary container
shall contain a duplicate of the identification disk, tab, or label that was placed in the primary
container and all paperwork regarding the given body shall include a notation that the cremated
remains were placed in two or more containers. All containers shall be closed, rigrd, and leak
resistant.

15.9.2. If the authorized representative requests that the cremated rernains are to
be divided into two or more containers, the crematory operator shall ensure that all containers
contain the identification disk, tab, or label and that all paperwork include a notation of this
information, as prescribed in subsection 15.9.1 of this section. The crematory shall require each
recipient of a container to sign a fonn authorizing the release, or if the authorized representative
is also serving as a representative ofthe recipients, the authorized representative shall sign a
separate form for each container which authorizes the release of the container.

15.10. Disposition of accumulated residue.

A crematory shall provide for the removal and disposition in accordance with locd, state,
and federal laws of any accumulated residue from the cremation chamber and mechanical
processor, or other equipment used in cremation.

l5.l l. Storing bodies awaiting cremation.

A crematory shall install a refrigeration unit or have access to a refrigeration unit for the
purpose of storing unembalmed bodies. The crematory shall refrigerate an unembabned body
awaiting cremation when the crematory operator considers refrigeration necessary, based on the
condition and deterioration of the body; provided that bodies in later stages of deterioration shall
be given priority. If the body has been embalme4 the crematory shall not be required to
refrigerate the body.

15.L2. Dust on and around the cremation chamber.

A crematory shall vacuum all dust on the outside of and around the cremation unit and

treat is as cremated remains. A crematory may dispose of these cremated remains by burial in a
common grave or other space dedicated to such cremated remains, in a respectful manner.

$6-2-16. Release of cremated remains.
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16. l. Following completion ()t':r cremation, the crematcd rcmains shall be released
according to the instnrctions given on the wrinen authorization to cremate. If the cremated
remains are to be shipped. they must be securely packaged and transported via a method which
has an internal tracking system available and which provides for a receipt signed by the p€$on
accepting delivery.

16.2. Where there is a dispute over release or disposition of the cremated remains, a
crematory may deposit the cremated remains with a court of competent jurisdiction pending
resolution of the dispute or retain the cremated remains until the authorized representative with
the right to control disposition presents satisfactory indication that the dispute is resolved.

$G2-17. Storage and disposal of unclaimed cremated remains.

17.1. Unclaimed dead human bodies.

A cremato(y may contract with an embalmer to embatm an unclaimed dead human body
under the following circumstances.

17.l.l. If the crematory has made legitimate attempts to contact the next of kin e1
authorized representative without success within twelve (12) hours after the body was placed in
its care, the crematory may contact with an embalmer to have the body embalmed after this
twelve (12) hour period; provided that the crematory makes a record of such legitimate attempts
to contact the next of kin or authorized representative; or,

17.1.2. If the crematory has made legitimate affempts to contact the next of kin or
authorized representative without success and has reasonable belief that a body could be infected
with a contagious or communicable disease, the crematory may contact with an embalmer to
have the body embalmed immediately upon receipt of certification by a public h@lth effiser rhat
the body is infected with a contagious or communicable disease. The crematory may contract
with an embalmsr to have the body embalmed prior to the end of twelve (12) hour period set
forth in subsection l7.l.l of this section if the body is certified as contagious by the public heatth
officer.

17.2. Unclaimed cremated remains.

17.2.1. A crematory shall 51src in a secure location unclaimed cremated remains
while trying to locate an authorized representative or person to whom the crematory was
instnrcted to release the cremated remains.

17.2.2.If, after slxty (60) calender days following the cremation, the cremated
remains are not claime4 the crematory shall send notification, by certified mail, to the authorized
representative or percon to whom the cremated remains were to be released. This notification
shall state that the cremated remains are nnclaimed and that the crematory requires additional
instnrctions regarding their release.

17.2.3. If, after thirty (30) calender days since the frst notification, the cremated
remains are still unclaimed, the crematory shall send a second notification, by certified mail, to
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the same pcrson or pcrsons prescribed in subsectio n 17 .2.2 of this section. This noti tication shall
state that the cremated remains are still unclaimed and that the crematory requires additional
instnrctions regarding their release. The notice shall also inform the recipient that the crematory
may dispose of the remains in ninety (90) days if unclaimed.

17.2.4. If, after ninety (90) calender days since the second notification. the
cremated remains are still unclairned, the crematory may dispose of the cremated remains by
burial or entombment. The crematory may bury such cremated remains in a common gmve,
pursuant to section l3 of this rule.

17.3. The crematory shall be entitled to payment for these services from the deceased
person's estate, pre-need contract, applicable instrance policies or trust flnds, or indigent burial
programs.

$G2-lt. Record-kecping practices.

18. 1. Required records.

Every crematory shall create and maintain on its premises an accurate record of every
cremation performed. The record shall include all of the following information:

I 8. I . I . The name of the person or other firneral establishment delivering the body
for cremation;

body;
18.1.2. The name of the deceased and the identification number assigned to the

18.1.3. The date and "me of acceptance of delivery;

I 8. I .4. The name of the crematory operato(s) who operated the cremation
chamber and mechanical processor operator;

18.1.5. The date, time and condition of the body before crernation;

18.1.6. The date and time that the body was placed in and removed from the
cremation chamfsr;

18.1.7. The time and date that processing and inurnment of the cremated remains
nzlig49lg completed;

I 8. 1.8. The time, date, and manner of release of the cremated remains;

18.1.9. Documents supporting delivery or attempt to deliver cremated remains,
including method of delivery and to whom the cremated remains were released;

18.1.10. A listing of objects removed from the deceased by the crematory
operator prior to cremation;
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l8.l.l l. Written authorization and the name lntl address of the authorized
person:

I 8. t. 12. The permit for cremation from the medical examiner and the date this
form was presented to the operator of the crematory;

18. l. 13. Transit or disposition permits; and

18.1.14. Documentation of embalming, if the crematory contracted with a
licensed embalmer to embalm the body.

18.2. Retention of records.

A crematory shall maintain records prescribed in this section at the crematory or its
offices for a period of five (5) calender yeanl after the release of the cremated remains.
Following this period and subject to any other laws requiring retention of zuch records, the
crematory may then place the records in storage.

S6-2-19. Inspections.

I 9. 1. Inspection forms.

The Board shall produce an inspection report to use as a guide while inspecting a
crematory, a copy of which may be left with the crematory at the conclusion of the inspection and
a copy which shall be filed in the office of the Board.

19.2. Rigbt of inspection

The Boar4 any of its members or any inspector duly authorize4 has the right to enter,
without prior notice, a crematory duing normal business hours, for the purpose ofinspecting the
crematory.

19.3. Compliance.

The holder of a crematory license shall correct any violations found dgring an inspection-
The severity of the violation shall fista1e the time allotted for correction and is at the discretion
of the person conducting the inspection.

19.4. Areas of inspection.

The Board shall inspect at minimum the following:

19-4.1. Public areas, including restrooms, lotrnges, casket display rooms and
individual caskets offi ces;

19.4.2. Non-public areas, including refrigeration facilities, holding areas,
cremation unit facilities and drcssing rooms;
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19.4.3. Documents, equipment, and materials prescribed in sections 5,6,8.9, 12,
13, 14. 16, 17, 18 and this sectionofthis rule: and.

t9.4.4. Medical waste disposal procedure and documents.

19.5. A crematory shall maintain all necessary equipment, prescribed in this rule, in a
clean, safe, and sanitary condition. Equipment and materials shall be in good repair and are
subject to inspection. The building in rvhich the crematory is located shall also be in good repair
and maintained in a clean, safe, and sanitary condition and is subject to inspection.

19.6. The Board shall charge an inspection fee prescribed in subsection 20.3 of this rule.

19.7. The inspector or the investigator may visit any facility while cremation of a body is
being conducted, when it may be considered necessary to secure evidence, provided that the visit
shall be done in a respectfi.rl and decorous manner.

19.8. The Board shall initiate disciplinary proceedings for violations that are not
corrected or for continuous disregard for cleanliness and other standards prescribed in this rule.

19.9. The inspector shall in no way be connected with the work or business of a
crematory he or she inspects. The Board shall make other arangements to conduct inspections
of any these facilities.

SG2-20. Fees.

20.1 Fees paid to the Board are not refundable. All fees are payable to the West Virginia
Board of Funeral Service Examiners (W'VBFSE).

20.2.lnst or stolen licenses or certificates.

The Board shall print and promptly mail a new license or certificate of registation, upon
palment of a fee of twenty five dollars ($Zq for each re-issuance.

20.3. Inspections.

The Board shall inspect a crematory and charge an inspection fee for the following
reasorut:

20.3.1. When it is necessary for the inspector to conduct an additional inspection
of a crematory found to be out of compliance with the provisions of W. Va Code $30-6-l et. seq.
and this rule during the initial yearly inspection" the crematory shall pay afee of nvo hundred
dollars ($200) for each additional inspection.

20.3.2. When the inspector schedules an appointnent for inspection and noone is
present at the crematory for the inspection to be conducted and the inspector must return to the
crematory on a subsequent date, the crematory shall pay afee of nvo hundred dollars ($200) for
each occurrence. This fee shall only be charged if it is determined by the Board that the inspector
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was not at tault tbr the missed appointmcnt. No tbe will be charged if a crematory owner or
operator or the registrant-in-charge contacts the inspector or the Board oflice before the
scheduled appointment with a justifiable rearion for his or her inability to be present for the
appointment and can provide written documentation supporting his or her re4son.

20-3.3. When a crematory has undergone renovatiora which are something other
than routine maintenance or upgades of equipment and which affects the cremation unit, the
crematory shall pay a fee of nvo hundred dollan ($2001 for an inspection before the Board issues
the license.

20-3-4- When a crematory is newly constnrcted or has been purchased by new
owners' the crematory shall pay a fee of two hundred dollars ($200) for an inspection before the
Board issues the license.

20.3.5. When the holder of a crematory license fails to renew the license pursuant
to section 22 of this rule, the crematory shall pay a fee of two hgndred dollars ($200) for an
inspection before the Board reinstates the license.

20.4. Continuing Education Approvals.

Providers of continuing education programs for certified crematory operators shall apply
for approval, as prescribed in sections 16 and l8 of 6CSRI related to firneral d^irectors and
embalmers.

20.5.W. Va Code $30-6-l et. seq.

A fee of $5.00 for each copy plns shipping and handling. AII copies of other state or
federal laws shall carry a charge of twenty five cents (S.25) p€rpage plus shipping and handling.
For materials that are pre-printed by another organization, only shipping ana nanAing charges
shall apply. A copy of this rule is available on-line at http://www.state.wv.us/csr/ and at the
Secretary of State's office.

20.6. Miscellaneous.

All other materials that must be re-printed and are not included of rule shall carry a cost
of trventy five cents ($.25) p€rpage plus shipping and handling.

20.7. Late fees.

20-7 .l - The fee for the late paynent of any required fee is fiffy dollars ($50) in
addition to the anount of the required fee when a payrnent is more than thirty (30) days
delinquent or one hundred dollars ($100) in addition to the amount of the required fee when a
payment is more than sixty (60) days delinqueng based on the date of receiptof an apptication,
expiration date of a license or permit, or other recognizable date of fansaction or deadtine.

20-7.2. The fee for a payment made by a check returned due to insuffrcient funds
or similar failure to negotiate payment is twenty five dollars ($25). The Board shall also charge a
late fee prescribed in subsection20.7.l. of this section if the payment is not made within the
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specitied time tiames after the Board has notitied the payee of the retumed chcck.

20.8. License and registration fees.

20.8. l. The tbe tbr the initial issuance of a crematory operator's biennial
registration is one hundred twenty dollars (St20).

20.8.2. The fee for biennial renewal of a crematory operator's registration is one

hundred twenty dollars ($120).

20.8.3. The fee for the initial issuance of a crematory license is tbree hundred

f,rfty dollars ($350).

20.8.4. The fee for biennial renewal of a crematory license is three hundred fifty
dollars ($350).

$6-2-2f. Correspondence with Board.

To avoid inconsistency, all inquiries relating to any facet of licensing requirements shall

be directed, in writing, to the full Board through is Executive Director. If any employee or
member of the Board is asked to provide information or interpretations, he or she shall refrain
from responding, but shall reduce the inquiry to written form and direct it to the full Board

through its Executive Director.

SG2-22. Biennial licenses and registrations.

22.1. ^I\e Board shall renew all licenses and certificates of registration biennially on a

staggered schedule as prescribed in W.Va Code $30{-14. Beginning July l, nW 2003. one

half of all licenses and certificates of registration shall be renewed for one year and one half of all
licenses and certificates of registation shall be renewed for two years. Thereafter, all licenses

and certificates of registation shall be issued or renewed biennially.

22.2. Alicensee or regis;tant, who desires to continue in his or her practice, shall

biennially on or before the first day of July of the renewal period apply to the Board for a renewal

of his or her license, and shall nansmit with the application the fee prescribed in section 16 of
this rule. If the Board finds that the applicant has been legally licensed and is entitled to a

renewal, it shall issue a renewal certificate.

22.3. T\e Board shall give notification of the need to renew licensure or registration at

least thirty (30) days before the first of July.

22.4. lf alicensee or registrant fails to apply by the first day of August of the renewal

period to the Board for a renewal of his or her license or registation" the Board shall send a

second notification of the required renewal to the last known address of the licensee or registrant.

If the licensee or registrant fails to appty for renewal of licensure or registration by the first day of
September, the Board shall send a third and final notification. The Board shall charge a late fee

prescribed in subsecti on20.7 of this rule. If the licensee or registant fails to apply for renewal of
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licensure or registration by the tirst day of october, the Board shall erase his or her name from
the register of licensees and registrants.

22.5. Reinstatemcnt.

22.5.1. [n order tbr a licensee or registrant whose name has been erased from the
register of the Board pursuant to subsection22.4. of this section to again become licensed or
registered, the licensee or registant shall personally appear before the Board, or an authorized
committee of the Board, to show cause for permitting the license or registration to lapse.

225.2- If the holder of a crematory license submits to the Board satisfactory
reasons for failing to renew his or her license and passes an inspection, the Board shall reinstate
the license upon payment of a fee of nvo hundred fifty dollars ($250.00) plus the appropriate
renewal fee and inspection fee.

22.5.3. If a registrant submits to the Board satisfactory rearorur for failing to
renew his or her certificate and pays a fee of nvo hundred fifty dollan ($250.00) plus the
prescribed renewal fee and demonsbates competency to work as an apprentice or courtesy card
holder, the Board shall reinstate the certificate.

22.5.4. If the licensee or registrant whose name has lssn erased for failure to
renew his or her license or registation is under investigation for alleged violations of W.Va
Code $30-6-l et. seq. or this rule, the Board may deny re-instatement until the investigation is
resolved.

72.6. CrematorieS.

The executive director shall immediately issue a ninety-day (90) probationary license to a
crematory which has met all requirements prescrib€d in $30-6-l et. seq. and this rule and place
the application on the agenda for considemtion during the next scheduled meeting. If, at tne
meeting, the Board determines that the crematory ha complied with all requirements, the Board
shall iszue a license as prescribed in zubsecti on22.l of this section The Board shall not cbarge a
fee for the probationary license.

SG2-23. Authorized representative.

23.1. Advance directives, medical power of affomey and will of decedent.

A person may direct the preparation for, t1pe, or place of his or her own final disposition,
either by oral or written instnrctions. The authorized representative otherwise entitled to control
the final disposition pusuant to W.Va Code $30-6-3 and this rule shall faithfully carry out the
reasonable and otherwise laufirl directions of the decedent to the extent that the decedent has
provided resources for the purpose of carrying out the directions. If ttre instnrctions are contained
in a will, they shall be immediately caried ouq regardless of the validity of the will in other
respects or of the fact that the will may not be oflered for or admitted to probate urtil a later date,
subject to other provisions of this chapter or any other law of this state. If the instnrctions are
contained in a valid medical power of attorney document, they shall be immediately carried ouL
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pursuant to W.Va. Code $ t 6-30- l et. seq. This subsection shall be administered and construed
so that the reasonable and lawful instmctions of the decedent or the penon entitled to control the
tinal disposition shall be faithfully and promprly performed.

23.2. Determination of right to control and duty of disposition.

The right to control the disposition of the remains of a deceased person, including the
location and conditions of final disposition, unless other directions have been given by the
decedent pursuant to subsection23.l of this section, vests in, and the duty of final disposition of
the body devolves upon, the following authorized representative in the order named:

23.2.1. the person appointed in a dated wrinen instnrment signed by the decedent.
Wrinen instnrment includes, but is not limited to, a health care directive or medical power of
aftorney executed Pursuant to W.Va. Code $16-30-l et. seq. of the West Virginia Health Care
Decisions Act. Written instnrment does not include a durable or nonduable power of attorney
which terminates on the death of the principal pursuant to W.Va Code $39-4-l et. seq. of the
Uniform Durable Power of Attorney Act;

23.2.2. the surviving, legally recognized spo$e;

23-2.3. the surviving biological or adopted child or children of the decedent over
the age of majority, provided thaL in the absence of actual knowledge to the contrry, a firneral
director may rely on instnrctions given by the child or children who represent that they are the
sole sr:rviving chil4 or that they constitute a majority of the sunriving children;

23.2.4. the surviving parent or parents of the decedent or otherlrcrmanent legal
euardian of the decedent;

23.2.5. the surviving biological or adopted sibling sl sillings of the decedent over
the age of majority, provided that, in the absence of actual knowledge to the conmry, a funeral
director may rely on instructions given by the sibling or sillings who represent that they are the
sole surviving silling, or that they constitute a majority of the surviving siflings;

23-2.6. ttrs person or persons respectively in the next degree of kinship in the
order named by law to inherit the estate of the decedent; and

23.2.7. the appropriate public or court authority, as required by law.

For purposes of this subsection, the appropriate public or court authority includes
the county Departrrent of Health and Human Resources ofthe county in which the death
occurred if the person dies without apparent financial means to provide for final disposition or
the circuit court in the county in which the death occurred.

23.3. Esnanged persons.

Where there is only one person in a degree of relationship to the decedent described in
subsections 23.2.1through 23.2.7 of this section and a circuit court, pursuant to subsection 23.5
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of this section' determines that the penton and the decedent werc estmnged at the time of death,
the right to control and the duty of disposition shall devolve to the authorized representative or
representatives in the next degree of relationship pursuant to subsection23.2. For purposes of
this subsection, "estrangcd" means having a relationship characterizedby mutual enmity,
hostility, or indifference.

23.4. Refirsal of right to control and duty of disposition.

If a person or persorui to whom the right to control and duty of disposition devolve,
pursuant to subsection23.2 of this sectioq refuses to accept or declines to act upon the right or
duty, that right and duty shall pass as follows:

23-4.1. to another person or pennrur with the same degree of relationship to the
decedent as the person or percom refusing to accept or declining to act; or

23-1.2. to the psrson or persoru in the next degree of relationship to the decedent,
pumuant to subsecti on 23.2.

23.5. Disputes.

23-5-1. When a dispute exists regarding the right to control or duty of disposition,
the parties in dispute or the crematory operator-in-charge may file a petition in a cognty circuit
court, requesting that the court make a determination in the matter. The petition rnay be filed as
follows:

in the circuit conrt in the county of residence of the decedent or

if the decedent resided in another state, in the county where the
crematory is located.

23-5.2. Should the right to contol and dwy of disposition devolve 1o 6sp rhan
one percon with the same degree of rclationship to the decedent and those p€rsons canno! by
majority vote, make a decision regarding arrangements and final disposition and a circuit court
has been petitioned to make a determination, the court shall consider the following factors in
making its determination:

a the reasonableness, practicality, and resources available for payment of
the proposed arrangements and final disposition;

b. the degree of the personal relationship between the decedent and each
of the penrcns in the same degree of relationship to the decedent;

c. the expressed wishes and directions of the decedent and the extent to
which the decedent has provided resources for the purpose of carrying out the wishes or
directions; and

d. the degree to which the arrangements and final disposition will allow

b.
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tbr participation by all who wish to pay respect to the decedent.

23.6. Conuol by crcmatory op€rator-in-charge.

A crematory operator-in-charge shall have complete authority to control the final
disposition and to proceed under this chapter to recover reasonable charges for the final
disposition when both of the following apply:

23.6.1. the crematory operator-in-charge has actual knowledge that none of the
persons described in subsection23.2 of this section exist or that none of the pemorur so described
can be found after reasonable inquiry or contacted by reasonable means; and

23.6.2. the appropriate public or court authority fails to assume responsibility for
disposition of the remains within thirty six (36) hours after having been given written notice of
the facts. Written notice may be delivered by han4 United States mail, facsimile transmission, or
telegraph.

23.7. Irmmunity.

A crematory operator or the crematory shall not be subject to criminal prosecution or civil
liability for carrying out the otherwise laurfrrl instnrctions of the decedent or the person or
pentorui whom the crematory operator believes is entitled to connol the final disposition as the
authorized representative or representatives.

23.8. Liability for cost of final disposition.

In addition to separate contactual obligations, the liability for the reasonable cost of final
disposition devolves upon the estate of the decedent, regardless of whether testate or intestate,

and the distributees of the estate, pursuant to Chapter 4l of W. Va Code relating to wills. In the
case of persons who die without apparent financial mearxr to provide for final disposition, control
of final disposition and liability devolves to the county Deparhent of Health and Human
Resowces in which the death occurre4 pursuant to W.Va Code $9-5-lt relating to firneral
expenses for indigent persons and pursuant to W.Va Code $9-6-l et. seq. relating to social
services for adults.In the case of bodies delivered as anatomical gifts, pursuant to W.Va Code

$16-9-l et. seq. of the Anatomical Gift Act, the institution receiving the body shall bear the
responsibility for transportation and final disposition.

23.9. Interference with body or final disposition.

Any person that arrests, attaches, detains, qs slaims to detain any human lslaains for any

debt or deman4 or upon any pretended lien or charge, or who, without authority of law, obstnrca
or detains a person charged with the duty or engaged in the final disposition of a dead human

body, or fails to release any dead human body upon the receipt of authorization for the release

signed by a person or peniorui entitled to crrstody of the body is gullty of a misdemeanor.

Criminal prosecution shall not preclude the Board from taking any other lawful disciplinary
action.

Page28



gG2-24. Penaltlcr.

Any violuion of this rule constitutes grounds for the refirsal to r€new, sspension or
revocation of a licerse or certificate, or other disciplirury action pnnuant to W. Va Code $30-6-
I et. seq. or fines or both.
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STATE OF WEST VIRGINIA
Board of Funeral Servlce Examlners

179 Summers Sheet, Suite 305
Charleston. WV 25302

MEMORANDUM

Rule Making Review Committee Members
Sherri Douglass, Executive Director
November 17,2002
Modification of proposed legislative rule 6CS& I

The Board of Funeral Service Examiners respectfully requests two substantive modifications to
its proposed legislative niles based on concerrxr raised by funeral homes and future morhrary
sfudents, as well as new board members in recent weeks.

The first of those modifications is regarding apprenticeship. Cunently, the proposed rule would
require an applicant to complete mortuary school prior to the ap'prenticeship. We would like to
amend the rule to allow students the option of completing the apprenticeship before OR arter
mortuary school, bat not during mortuary school. While many states are starting to require
apprenticeship after formal education, we are concerned that it may reduce the number of
potential future licensees. The industry is anticipating a shortage within the next ten years and
ws simply cannot afford to put up bariers which may discourage a young person from getting
into the profession. Currently, many apprentices complete the apprenticeship prior to morhrary
school for three primary reasons: to earn money for mortuary school, which tends to be more
expensive than a traditional college education" and to determine whether or not funeral service is
the right profession 1s1fiimself or herself, and to be better prepared for mortuary school. Unlike
most degrees, a fitneral service degree is so specialized,that it gives the student fewer options for
a cilreer track than someone with a business degree, for example. We want to ensure that
mortuary students are prepared mentally and financially for their careers by allowing them the
option of fulfilling the apprenticeship requirement before finishing their formal education.

The second modification relates to both the funeral service rule and the crematory rule,
specifically'1he right of disposition." Under subsection 24.2.4 of the funeralrule and 23.2.4 of
the crematory rule, we would like to expand this to include permanent legal guardians, adoptive
parents, or any other term which identifies a person or entity which had permanent custody of
the decedent prior to death. For example, this would allow the Departrnent of Health and Human
Resources the authority to make funeral arrangements for wards of the state.

We believe that these two modifications are reasonable and without confioversy and respectfully
request the Committee to consider them. Thank you for your attention to this matter.



WEST VIRGINIA LEGISLATURE
JOIrur COunarrEE oN GovenNuENT ORGANIZATION

SrATE CAPIToL
CHARLESiloN, WEgr VTRGTNTA 253os

Jannry2,2003

The Hoqorable Senatorlvfike Ross, Chair
The Honorable Delegate Vttgi"iu lvlahan, Chair
Le gislative Rule-lvfaking Review Crmmittee
Room MB-47
State Capitol C.omplex
1900 Kanawha Blvd. East
Charleston, Vest Virginia 25305

Dear Chairmen,

This letter is to support the efforcs of the State Fire C-ommission to amend the State Fire Code
Rule, currendyunder ycur review, to include the Intemational Existing Building Code.

Subcommittee A of the Joint Committee on GovernmentOtganuation has studied the issue

of including an Existing Building Code into the State Building C-ode for the past two interim periods.
'Sfle agree with the State Fire Commission that there is a need for the adoption of clearer nrles for
renovating existing buildings, which can be accomplished with this amendment.

Thank you for your consideration of our views on this important topic. If we can provide you
with anyfunher information, please do not hesitate to contact us.

Sincerely,

Wik,W^,* h Lg,",-
Subcommiaee Cr-Chair S ubcommitsee C.o- Chair
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December 15.2002

The Honorable Virginia Mahan
The Honorable Mike Ross
Chairmen
West Virginia Legislative Rule-Muking Review Committee
Building 1, Room MB-49
State Capitol
Charleston, WV 2530s

Re: Proposed Amendments to the State Building Code - Title 87, Series 4'
as filed by the West Virginia State Fire Commission

Delegate Manhan & Senator Ross:

I am writing on behalf of Amerigas, lnc. ("Amerigas") to request the addition of an

exception to the proposed rule filed by the West Virginia State Fire Commission (the

"Commission") containing certain amendments to the State Building Code - Title 87, Series 4

(the "Proposed Rule"), as presently pending before the Legislative Rule-making Review
Committee (the "Rule Committee") of the West Virginia Legislature. tn the alternative,

Amerigas respectfully requests that the Committee lay-over the Proposed Rule until the January

2003 interim session of the West Virginia Legislature in order to provide time for Amerigas to

engage in further dialogue with the Commission relating to the necessity of the Proposed

Exception, as hereinafter defined.

The Proposed Exception, as hereinafter defined, relates to the minimum depth

requirements for underground propane gas lines and would simply perpetuate the exceptions

currently contained in existing West Virginia Fire Code and State Building Code standards that

state when the recommended depth of a line cannot be maintained, it is permissible to bury the

line to a lesser depth provided that such a line is further protected by installing it in conduit or
shielding it in an approved manner.

EXECUTIVE SUMMARY

Amerigas respectfully requests that the following exception be added to the Proposed

Rule. as follows:

333 PENCO ROAD. SUITE A
WEIRTON, WEST VIRGINIA 26062

TELEPHONE (304) 723-6980

WRITER'S DIRECT DIAL NO.
304/340-3854

e-mail : mbasil e@spilmanlaw. com
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Proposed Exception

Section G24l 4.9 (International Residential Code)
Section 404.9 (International Fuel Gas Code)

Change to: Undereround piping systems shall be installed a minimum depth of 12 inches
(305 mm) below erade. If the minimum depth cannot be maintained" the piping system shall be

installed in conduit or shielded in an approved manner. (the "Proposed Exception")

The Proposed Exception relates to the minimum depth requirements for underground

propane lines. The Proposed Exception is needed for the following reasons:

1. While the proposed depth standard is fair and reflects a compromise between

previously conflicting recommended minimum burial depths, it has deleted a

longstanding feature of such standards that permits lines to be buried at lower
depths when the recommended depth cannot be reasonably maintained and when
additional protections (e.g., sheathing the line in conduit) are required to protect

the line from possible external damage.

2. While in other parts of the country this exception may not be needed, West

Virginia contains extreme rocky terrain, highly sloped fields, or other natural

phenomena that make it very diflicult to achieve a consistent minimum 12 nch
underground line depth.

3. The Proposed Exception will not impair safety. The Proposed Exception calls for
additional means of protection (such as the installation of the line in conduit)
when the minimal depth cannot be reached. Moreover, this type of exception

currently appears in West Virginia Fire Code and West Virginia Building Codes,

and no good reason has been advanced for its deletion.

Below we provide a more detailed general background, propose specific language for the

exception that we are seeking and describe the reasons that support the need for the Proposed

Exception.

Background

Amerigas is a large distributor of liquefied petroleum gas ("propane" or "LP gas") to

individual consumers and businesses throughout West Virginia. Propane is used as a fuel for
heating, cooking, dryrng and certain other commercial uses, in particular, in those many areas not
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served by natural gas. Propane is used in tens of thousands of homes and businesses across the

state. In addition, thousands of new propane installations are made each year in West Virginia.

Typically, a propane installation involves placing a steel tank on the user's property at

some distance from the home or business location and running underground lines from that tank

to a gas regulator on the outside wall of the building. Gas lines are then connected inside the

structure and connected to the heater or appliance fueled by the gas.

Proposed Rule

The Proposed Rule approved by the Commission and filed with the West Virginia
Secretary of State on July L9,2002, incorporates amendments to several professional codes that

address a variety of construction applications. Among these is the 2000 lntemational Fuel Gas

Code ("Fuel Gas Code") and the 2000 Intemational Residential Code ("Residential Code"). The

Residential Code specifically addresses construction matters relating to detached one and two

family dwellings.

Both of these professional codes contain identical language relating to the burial depths

of underground gas lines, including propane gas lines. Specifically, Section 404.9 of the Fuel

Gas Code and Section G24I4.9 of the Residential Code provide that, "Underground piping
systems shall be installed a minimum depth of I2 inches (305 mm) below grade."

The language in the 2000 version of the professional codes represents an effort to
reconcile the language contained in various predecessor codes, some of which are incorporated

into the presently existing State Building Code. For example, the State Building Code that

became effective as of May 1998 and continues through the present incorporates the 1995

Council of American Building Officials (CABO) One- and Two-Family Dwelling Code, which

is the predecessor to the 2000 Residential Code, as well as the 1996 Building Officials Code

Administrators ("BOCA") Intemational Mechanical Code. (For the 2000 editions of these codes,

the chapter on fuel gas standards was eliminated from the 1996 BOCA Mechanical Code, and the

2000 Fuel Gas Code was created instead.)

The 1995 CABO One- and Two-Family Dwelling Code provides at Section 2608.1.1:

Underground metallic piping systems shall be installed at a

minimum of 12 inches (305 mm) below grade. Plastic piping
systems shall be installed at a minimum of 18 inches (457 mm)
below grade. If the minimum depths cannot be maintained, the

piping system shall be installed in conduit or shielded in an

approved manner.
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The 1996 Mechanical Code states at Section L304.Il:

Underground piping systems shall be installed a minimum depth of
18 inches (457 mm) below grade.

Thus, the language ultimately adopted in the 2000 professional codes appears to represent

a compromise position between the prior standards - adopting on the one hand the 12 inch depth

standard, but forgoing, on the other hand, the recognition that minimum depths cannot always be

achieved and that lesser depths can be safely employed as long zls proper precautions are taken.

Proposed Exception

It is Amerigas' position that the depth standard in the 2000 version of the professional

codes is overly restrictive and does not recognize that soil and other conditions in West Virginia
necessitate the need for greater flexibility in burying underground propane lines - a flexibility
that can be exercised without undermining primary concerns for safety. For example, it is not at

all unusual to find throughout West Virginia extremely rocky terrain, highly sloped fields or

other natural phenomena that make achieving a consistent minimum 12 inch underground line

depth very diificult. This is particularly so given that many propane customers tend to live in
more rural areas where community development has not regularized the terrain or eliminated

some of the tlpical natural obstacles found in such locations, such as large, buried rock

formations or wooded areas with deeply rooted trees, etc.

Amerigas believes that it is appropriate and necessary to include in the Proposed Rule an

exception that would permit the flexibility to bury to a depth less than 12 inches with the proper

protective measures taken, consistent with the existing situation under the present State Building

Code. Accordingly, we ask that language be added to the Proposed Rule immediately after the

reference to the lnternational Fuel Gas Code and the International Residential Code, as follows:

EXCEPTION

Section G2414.9 (lnternational Residential Gode)
Section 404.9 (lnternational Fuel Gas Gode)

Ghange to: Underground piping svstems shall be installed a minimum depth of
12 inches (305 mm) below grade. If the minimum depth cannot be maintained" the pipinE

sVstem shall be installed in conduit or shielded in an approved manner.

ln making this request, we note that professional codes incorporated in the present State

Building Code, as well as those proposed for the new State Building Code, contain a provision

that allows the State building official to approve modifications on a case-by-case basis when
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"practical difficulties" exist and the requested modification "does not lessen health, life safety

and fire safety requirements." We believe that, given the large number of consumers and

businesses who use propane in West Virginia, and the likelihood that natural obstacles will be

encountered during the digging process, it would be inefficient to seek a request for modification
on a case-by-case basis for each new installation. Rather, by allowing the same level of
flexibility that presently exists to continue into the future, the State can be assured that propane

remains a readily available fuel source to West Virginia's citizens who are dependent upon it,

and that the State is not over-taxed with constant requests for variance approvals. Moreover, by
requiring that pipes buried less than 12 inches are, consistent with professional standards,

protected by conduit or otherwise shielded, concerns for health and safety would not be

compromised, as they are not now under the present standards'

We appreciate both your consideration of this request and the opportunity to continue the

dialogue with the Joint Committee on this important matter.

Genuinely,

Michael J. Basile

MJB/rad:.zzsgat

Debra Graham, Esquire, Chief Counsel
Legislative Rule-Making Review Committee

The Honorable Sterling Lewis, Fire Marshall
State of West Virginia
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a. DEP-Water Resources, Division of
Water PoTTution Control Permit Fee ScheduTes, 47CSR25

b. DEP-Waste Management, Division of
Hazardous Waste Management Fund Certification LegisTative
RuLe Concerning Fee Assessment, 33CSR24

c. Division of iluvenile Services
West Virginia Minimum Standards for Structure, Operation and
Maintenance of ,JuveniTe Detention and Correctional
Facilities, 1-0ICSR7

d. OiI and Gas Conservation Commission
Rul.es of the Commission, 39CSR1

e. DEP-Mining and Reclamation, Division of
Surface lulining Reciamation Ru7e, 3?CSR2

f. Environmental Quality Board
Requirements Governing Water, 4GCSRI

2. Other BuEiness



Tuesday, ,fanuary 7, 2003

3 p.m. to 4 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman Absent
Minard
Snyder
Boley
Minear

Leqislative Rule -Making
Review Committee
(Code 529A-3-10)

Robert \Bob" Kiss
ex officio nonvoting member

Houee

Mahan, Chairman
Wills, Vice Chairman
Cann
Kominar
Fai-rcloth
Riggs

Absent
Absent

Absent

The meeting was calIed to order by Mr. Ross, Co-Chairman.

Rita Pauley, Associate Counsel, reviewed her abstract on the
rul-e proposed by the DEP-Division of Water Resources-WaEer Pol-TuEion
Control Permit Fee Sehedule, 47C5R26, responded to guestions and
stated that the Division has agreed to technical modifications.

Mr. Minard moved that the proposed rul-e be approved as
modified. The motion was adopted.

,Joseph A1tizer, Associate Counsel, ocplained the rule proposed
by the DEP-Divieion of Waet,e Management-Hazardous Waste Management
Fund CerEifieation Legislative RuJ,e Concerning Fee Assessment,
33CsR24, and stated that the Division has agreed to technical
modifications.

Ms. Mahan moved that the Committee direct staff to draft a bill
to sunset the fees. The motion was adopted.

Mr. Snyder moved that the proposed rule be approved as
modified. The motion was adopted.

Connie Bowling, Associate Corrnsel, explained the rule proposed
by the Division of [IuveniTe Services-West, Virginia Minimtntt Standards
for Structure, Operation and hlaint,enELnce of ,IuveniTe Detent,ion and



Correct,ional FaciTities, I|J.CSRL, responded to guestions and stated
that the Division has agreed to technical modifications.

Ms. Mahan moved that the proposed rul-e be approved as modified.
The motion was adopted.

,Joseph Altizer e>cplained that the rrrle proposed by Li;re Oi7 and
Gas Conservat,ion Commission-Rulee of the Commission, 3/CSRL, had
been moved to the foot of the agenda at the committee's last
meeting. Bret Loflin, member of the Commission, addressed the
Committee and responded to guestions.

Mr. Minard moved to remove subsections 4.4 and 4.5 regarding
to notice provisions from the proposed modifications. The motion
was adopted.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.

Dan Kimble, Associate Counsel, reviewed his abstract on the
rule proposed by the Envirownental Quality Board-Requirements
Governing Water QualiEy Standards, 46CSRJ..

Ms. Mahan moved that the proposed rule be approved as modified.
The motior't was adopted.

Mr. Altizer e>qglained that the rule proposed by the DEp-
Division of lrlining and Recl-amat,ion-Surfaee Mining Reelanation RuIe,
38CSR2, hadbeenmoved to the foot of the agenda at the Committee's
last meeting. Matthew crum, Director of the Division, addressed the
Committee and responded to guestions.

Ms. Mahan moved to modify the proposed rule by striking
parag'raph 3 . L.2.a.1 regarding reguired survey and subdj-vision 16.2.e.
regardi-ng su-bsidence. The motion was adopted.

Mr. Kominar moved modify the proposed rule by striking the
assessment section of the proposed modifications. The motion was
adopted.

Ms. Mahan moved that the proposed rule be approved as modified.
The motion was adopted.



Having voted on the prevailing side, Ms. Mahan moved that the
Committee reconsider its action whereby the ru1e, proposed by the
DEP-Divieion of Mining and Reclamat,ion-Coal Related Dam Safety RuIe,
38CSR4, was approved as modified. The motion was adopted.

Ms. Mahan moved to modify subdivision T.l-.n regarding
imporu:dment's by inserting language as proposed by the Division
providing additional design requirements relating to the manag'ement
of storm runoff. The motion was adopted.

Ms. Mahan moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Mahan moved that the Committee direct its staff to: prepare
the Committee's report and sulcmit the report to the Clerk's office
of each House; draft a bill- of authorization for each rule contained
in the report; and cause the bill-s to be introduced in each House
with the members of the Committee as sponsors in their respect,ive
Houses. The motion was adopted.

The meeting was adjourned.
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