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Monday, ifune

6:00 p.m. to

L4, 2OO4

7 : 00 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chai-rman
Minard, Vice Chairman
Snyder
Unger
Boley Absent
Minear

Legj-slative Rul-e-Making
Review Committee
(Code 529A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

Eouse

1\r^1^-- 
^L-.i --rvtilrId.rI, ulldl-rtnan

Thompson, Vice Chairman
Cann Absent
Kominar
Armstead
Faircloth Absent

The meeting was ca1led to order by Mr. Ross, Co-Chairman.

The minutes of the May LJ, 2004, meetj-ng were approved.

Debra Graham, Chief Counsel_, explained the rule proposed by
the 7[est Vizginia State Boazd of Exanaia,ers of Land Su:rrr:eyroz;s, Rttl.es
'nd Minimtnt Staadaz:ds Eor Praetic,es of Laa.d Suweyiag in West
Vizgiaia' 23CSRI and stated that the Board has agreed to technical-
modifications.

Greg Smith, with the West Virginia Board of Professional-
surveyors addressed the committee and responded to questions.

Ms. Mahan moved that the Committee modify the proposed rule by
setti-ng t.he renewal fee at $100.00 and the late fee at $20.00 per
month. The motion was adopted.

Ms. Mahan moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Graham revi-ewed her abstract on the rule proposed by the
State Fize l,IarshaT, Eees for Lj,c,ea,ses, PermLXs, I:aspeeXior,s, pJ,aas
Rewrew aad Other Sewic,es, 703C5R2.

Ms. Mahan moved that the proposed rule be approved. The
motion was adopted.

Connie Bowling, Associate Counsel, explained the rule proposed
by the Diwision of Higbwaysr.Department of Traasportatjoa, Traffic
and Safety, 757C5R5.



Mr. Minard moved that the proposed rule be approved. The
motion was adopted.

Ms. Bowling, revj-ewed her abstract on the rule proposed by the
Pttblic Selr:ric,e Connnission, RuJ'es for Statewi,de Iafoma.ti'oa aa.d
Referra1 277 Serrl'ic,e, 757CSRS and responded to questions.

Mr. Minard moved that the proposed rul-e be l-aid over untif the
July Interim Meetings. The motion was adopted.

Rita Pauley, Associate Counsel, explained the rule proposed by
the Buzeau of *npJ-oymeat Progzams, Ru1-e IrytJcrrrentirlg the
Requj,remelets th.at Prohibits Ag.eaeies from Graating, Iss:o.ing, or
Reaewi,log Contracts, Lj.eenses, Penits, Certifieatioa or Othez
Atath.ozity to Condact a Trade, Pz.ofessioa or Busiress , 96CSIR7,
stated that the Bureau has aqreed to technical modifications and
responded to questJ_ons.

Mary BIaine Mclaughlin, Attorney, with
Employment Programs responded to questions.

Ms. Mahan moved that the proposed rul_e

the Bureau of

be approved as
modified. The motion was adopted.

Ms. Graham, explained the need for reconsideration of the rul-e
proposed by the Board of Veteriaaryr Merric.j.ne, Organization aad
Orgaaization, 26CSR and stated that the Board has agreed to
technical modifications .

Ms. Mahan moved that the Committee reconsider it.s action
whereby it approved the Board's proposed rul-e as modified. The
moti-on was adopted.

Ms. Mahan moved that the Committee approve the modifj-cation
relating to continuing educatj-on requested by the Board. The
motion was adopted.

Ms. Mahan moved that the proposed rule be approved as
modified. The moti-on was adopted.

Ms. Pauley, explained the agenda for the Committee's Tuesday
meeting. Mr. Minard, distributed background j-nformation on
manEanese entitl-ed Support Document for Manganese Fj-ve-MiIe Rul-e
for the Committee's review prior to the meeting. Chris Hamilton,
West Virginia Coal- Association, addressed the Committee regarding
the manganese water quality standard and responded to questions.

The meet.ing was ad;ourned.
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JUI{E INTERIM ATTEI\DANCE
Legislative Interim Meetings

June 13r 14 and l5r?fr04

Monday..Iune 14.2004

6:00 - 7:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate
Rosso Chair
Minard, Vice Chair
Snyder
Unger
Boley
Minear

Robert S. Kiss, ex
officio nonvoting member

House
Mahan, Chair
Thompson, Richard, Vice Chair
Cann
Kominar
Arrrstead
Faircloth

Legislative Rule-Makine Review Committee

'/
=

=

Debra Gratram

If you have any minutes that have not been turned in, please turn them into Brenda ASAP.
Please return to Brenda in Room 132-E or Fax to 3M4819.
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TENTATTW AGENDA

LEGISTATIVE RUIJE-IfAKING REVIEW COMMITTEE
Monday, rfune L4, 2004
5:00 p.m. to T:00 p.m.

Senate Finance Comnrittee Roon M-451

Approval of Minutes - Meeting of May 1_T | 2OO4

Review of Legislative Rules:

1.

2.

AN^=45
A.a 'mo4'j\Ld\

ilfror"tL:

0wr*M
o

LaioL *rr-d

\:H.il"

r.and surveyors, west virginia state Board of Exarniners of
Rules and Minimum standards For practice of Land. surveying
in West Virginia
23CSR1

. Approve with Modificatione

Fire Marshal, State
Fees for Licenses, permits, rnspections, plans Review and
Other Services
103CSR2

' APProve

Highways, Division of
Traffic and Safety
157CSR5

- Department of Transportation

. Approve

Public Service Comurission
Rules for statewide rnformation and Referral 2l]- service
150CSR29

o Approve with Modifications

fuiplolment Programs, Bureau of
Rule rmplementing the Reguirements that prohibits Agencies
f rom Granting, rssuing, or Renewing contracts, r-,icenses,-Permits, certificates or other Authority to conduct a Trade,
Profession or Business
96CSR1

. Approve with Modifications

Other Business

Reconsideration of:
Veterinary Medicine, Board of
Organization and Operation
26CSR1

. Approve further Modifications

. Approve as Modified

3.

Scoror4 a s
"o o&.R"&
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f 'Hr<-rJ-l:ruzt LJ.2s

#.r.r,.:i;i,.8nd&S
t I reasurer of the BoUd

;i.,i.i i.ri'.;r'i:l, sigualures of the Fresidcnt ands:ecretary-
P.A2

$?Gf-61. License Renewals.

6'1.All|iccusedvgtefinariarrswhodesirctoretairttheirlicenscshgll'onol|bslbfe
DcCefnber3l OfcUchycar,fenswtheirlicenses:r' ,.'!'llli'. lr-!:r:r"r.:ri!rrr-'r'i ':.' :i:-
...:;...,.jri r',.1r.i..,::\rUip"y.gtheannual renewalfceasspecifiedinthescheduleoffees'

Series 6 of thcse 
^r"t 

uiA L'ttiS to the Eoard that he or shc has completed sll

continufu1geducationrcquire*"nts.onorbeforeDeccmberIofeachyear,lhc
3€€f€t3qi-tfoefllferti..,...56a11Eailanoticetocach|iceusedvctctinarianadvisingsuch
veterinariau that his ot her license will expire on Docenrber 3l and shall provide him or

herwith a form forronewal thefeof- Tbe se€tre+aqifregsc*eF :.i,',r:'.1 shall issue 4

certificate of rcuewal to all persrns renewing theii liccmes uurler.the provisious-oJthis T
rule, Any renewal ptt*u*.ed by Decenrbor 3l shall indicate the cffectivc date of the

rencwsl to be Jamrary I of the next year. Any rencwel prooessed after Decmlb€r 3l

shatl indicate the effective datc of the rc'newal to be ttrc date of ptocessing'

fcc

7,4. L.Classroom coursgs, seminars, wet labs, snd lcctures sponsorcd by accredited

colleges of veterinary -Ji.in", nabu' the AVMA' AAHA, state vcteritlary medill
n.ssociations, board certifJ specialty organizations and treining prograrnsi provided by

7

ffi

f Coutinuing Educatiott - Begin+li'u€$9Ar li1'l'cctjls-t:'nqul: l. ]($+ctt
vcterinariarr uaho desires to co.f,iou. h-is or her license in good stsnding to practice

vetirinary mediciuc in thc State of West Virginia t6t11 un6ertake at leastg!ulrtcic-11-1.1i< 1

i0 minute Friods of continuirg education in r-he netO ofvetcrinary medicinc during

cach calcniar yc$r. n rrrilrr,nunr ,.,'|.lrS]:g(ll I hrrlrs shuli llglglroard rtUrrrl c{

c!rr*'1,1,r1 sgierrtitlc c.tUfuf,t.orf t:.f-lctrr's. t)t'th$ agntrlrl rtrirntlitt'rry-gg1t r1'q[i:

rrlr+rt1:glt lTM-LlF- q""1rt;diiLf'q4 [rttlkL+fr'' n\r[ uliNsrr)r')rr1 No periods may be

accumulatec|'carriedrorwara'orheldoverpastthecalendaryearinwhichsuchperiu|s

TOTRL P.E2



S{JPPORT DOCUMENT F'OR
MANGAIIESE FTYE.MILE RIILE

Background:
Manganese

Manganese is a naturally occurring element that constitutes approximately

0.1% of the earth's crust. Manganese occurs naturally at low levels in soil, water,

and foo4 and is essential for norrral physiological functioning in humans and all

animal species. I Manganese is an essential nuffient for humans and is necessary

for maintaining normal bone strucfure and brain function.2 The few instances of

manganese toxicity in humans are generally related to inhalation in industrial

processing accidents.' "Manganese has a very low toxicity via oral ingestion and

reports of adverse effects via the oral route of exposure are rare. Indeed, the

National Recommended Water Quality Criteria for manganese for human health,

which is 50 ugll is based not on toxic effects, but rather on the secondary drinking

water standard for aesthetic reasons (laundry staining) and organoleptic effects

1tastel."a

Manganese Criterion
Federal Requirements

On June 3, 2002, EPA published a notice in the Federal Register

announcing its preliminary determination NOT to regulate manganese with a

National Primary Drinking Water Regulation (NPDWR):

t 67 Fed. Reg. 38235 (June 3, z}Oz),pages 38235 -38236. Copy provided as attachment.,A"
' Letter dated June 24,2003 from Jon M. Capacasq Director, Water Protection Division, U.S.
Environmental Protection Agency (Region III) to Dr. Edward M. Snyder, Chair, West Virginia
Environmental Qualrty Board approving West Virginia's 1.0 mg/L firrman health criterion for manganese.
popy provided as attachment "C".
' See attachment "A", pages 38235 -38236. 67 Fed. Reg. 38235 (June 3, Z0O2).
' See attachment "C", letter dated June 24, 2003 from Jon M. Caracas, Director, Water Protecfion Division,
U.S. Environmental Protection'Agency (Region III) to Dr. Edward M. Snyder, Chair, West Virginia
Environmental Quality Board approving West Virginia's 1.0 mg/L human health criterion for manganese.

-l-



The Agency has made a preliminary determination not to regulate

manganese with a NPDWR because it is generally not considered to

be very toxic when ingested with the diet and because drinking water

accognts for a relatively small proportion of manganese intake.

Thas, regalation would not a present a meaningful opportunity for
health risk redactions for persons served hy pablic drinking water

systems.t

The federal agency finalized its initial manganese determination with final action

on July 18, 2003:

After reviewing the best available public health and occurrence

information, EPA has made the determination not to regulate

manganese with a NPDWR fNational Primary Drinking Water

Regulation] at this time, because it would not present meaningful

opportunity for health risk reduction for persons served by PWS

lluUtic water systems].6

Thus, EPA has NO human health water quatity criterion for manganese.

EPA does however maintain a manganese limit with respect to aquatic

organism consumption.

As mentioned previously, EPA still maintains aNational Secondary

Drinking Water Standard for manganese at 00.5mg& to address aesthetic

concerns. For the purposes of this rational document, it is worth noting that

secondary standards are non enforceable standards for CWA purposes and serve

only as guidance to individual states.

EPA has no aquatic life criterion for manganese.

s 
See attachment "A", 67 Fed. Reg. 38235 (June 3, 2OO2).

t 68 Fed. Reg. 42898 (July 18, 2003) pages 4290342904. Copy provided as afiachment "B".

-L-



Ilistory:
Manganese Criteria Promulgation and Implementafion

In West Virginia

The State of West Virginia and EPA have a long and well-documented

history regarding the promulgation, approval and implementation of manganese

criteria. Until the mid-1990s, West Virginia maintained a water qualrty criterion

of 1.0 mglL for manganese in streams classified as either public drinking water

supplies or aquatic life uses. West Virginia maintained these criteria despite

overwhelming evidence that treatment for manganese is more deleterious than the

manganese itself.T In ]gg7,after an exhaustive review of technical information

and supporting scientific data, the West Virginia Environmental Quality Board)

deleted the aquatic life criterion for manganese. EPA Region III subsequently

approved the deletion of the aquatic life criterion for manganese.

In 1997 the EQB also promulgated (in response to an earlier EPA

disapproval), a manganese human health criterion of 1.0 mg1l. EPA approved

this criterion in June 2003.8

Following the deletion of the manganese aquatic life criterion and

promulgation of the manganese human health criterion in October 1999, the West

Virginia Environmental Quality Board (EQB) voted to adopt a further revision to

the state's manganese human health criterion:

The manganese human health criteria shall not apply where the
discharge point of manganese is located more than five miles
upsteam from a known drinking water so.r"e.e

t 
See generally attachments 0,D,,, ,,E,. *F,, and,,G..

o 
See attachment "C", Letter dated hsne24,2003 from Jon M. Caracas, Director, Water Protection

Division, U.S. Environmental Protection Agency (Region III) to Dr. Edward M. Snyder, Chair, West
Virginia Environmental Qualrty Board approving West Virginia's 1.0 mg/L human health criterion for
manganese.

-J -



The rational behind this revision was straightforward and supported by evidence

previously relied upon by the EQB (and EPA in its subsequent approval) in

deleting the aquatic life criterion for manganese: Treafinent for manganese to

meet the human health criterion usually involves elevating the pH of discharges to

9 or l0 which has a far more negative impact on aquatic biota than does the

manganese itself.lo ln June 2003 EPA disapproved this addition to the state's

water quality standards rule.ll In an effort to resolve this issue and implement a

standard that provides protection to both public drinking water supplies and the

aquatic biota, the West Virginia Legislature again revised the language of the

manganese human health criterion:

The manganese human health criterion shall only apply within the
five-mile zone immediately upstream above a known public or
private water supply used for human consumption.;l2

This latest revision was intended to resolve a perceived deficiency of the previous

language in that the 1999 version failed to establish a'iprotection zoneo'adequate

to ensure that public drinking water systems would not be affected by manganese

discharges.

Revised*"i$"""fl"",l#f,"?T;rthcriterion

Category A waters are described as waters which, after conventional

treatment, are used for human consumption.l3 The manganese criterion for

e W.Va. Code of State Rules. 46-l-6.2.d.
t0 

See generally attachments'0D", "E", ,,F,, and,.G,'.
" Letter dated June 26,2003 from Donald Welsh, Regional 6dministrator, EPA Region III to Dr. Edward
Slyder, Chair, West Virginia EQB. Copy provided as attachment'olf'.
'" Committee Substitute for House Bill 4193. Copy provided as attachment "I"tt W.Va. Code of State Rules" 46-l-6.2.

-4-



public drinking water is 1.0 mgn. The proposed rule change simply clarifies that

the manganese human health criterion does not appty in those water bodies or

water body segments that do not actually serve as public drinking water supplies.

As previously mentioned a similar, but somewhat differently worded provision

was adopted by West Virginia and submitted to the U.S. Environmental Protection

Agency for review on August 31, 2000. Almost three years later, by leffer of June

26,2003, U.S. EPA declined to approve the change, stating that:

West Virginia established a manganese criterion of I
mgll to protect public water supply use. The five-mile
rule suspends this criterion for certain waters
depending on the proximity of the discharge point to
drinking water intakes. 40 C.F.R. $ 131.11 states that
criteria must be scientifically defensible and protect
the designated use. West Virginia's inconsistent
application of its criterion for manganese across
difFerent segments of State waters without technical
support violates 40 C.F.R 131.1l(aXl). The criteria
adopted to protect public water supply use must
uniformly apply to all sfieams designated for such use,
unless a sound scientific rationale supports the
application of different criterion. I a

ra 
See attachment o'f', Letter dated June 26, 2003 from Donald Welsh, Regional Administrator, U.S.

Environmental Protection Agency (Region III) to Dr. Edward Snyder, Chair, West Virginia Environmental
Quality Board disapproving the five mile manganese exemption.

-5-



EPA's denial letter ties together two issues that should be separated. The

frst issue is whether the proposed criterion will be protective of the use. lndeed, this is,

and rightfully should be, the only substantive issue. See40 C.F.R. $ 131.6 &

131.11(a)(l). The second issue raised by EPA, and the pripary one on which it

seemingly relied to disapprove the earlier standard, was that West Virginla does not limit

the application of other criteria to the five-mile zone upstream of public water intakes.

Whether the State applies a more restrictive rule to other pollutants, though, is not

properly an issue for EPA's consideration in its review of the proposed manganese

criterion and whether the manganese criterion is protective of stream uses.

Indeed, other states which are subject to federal review and approval of water

quality standards just as West Virginia is have adopted similar provisions regarding the

protection of public drinking water system intakes. The Ohio River Valley Water

Sanitation Commission (ORSANCO), which establishes water quality standards for the

Ohio River, recently reviewed the manner in which EPA-approved state water qualrty

standards addressed or defined public drinking water uses. It found as follows:

ln Ohio, designated uses are provided in Chapter 3745-1-07
of the Ohio Administrative Code. Section (BX3Xa)
designates that all surface waters within five hundred yards of
an existing public water supply surface water shall be
classified as 'Public Water Supply.'

All streams in Kentucky (401 Kentucky Adminisfrative
Regulations 5:026) are designated for wann water aquatic
habitat and primary and secondary contact recreation. The
designation for domestic water supply is applicable only at
points of intake.

The Illinois Administrative Code (Title 35, Section 303.202)
dictates that 'waters of the State shall meet the public and
food processing water supply standards . . . at any point at



which water is withdrawn for fteatment and distribution as a
potable supply or for food processing.'

Indiana proscribes definitions very similar to those in Iltinois.
The Indiana Administrative Code (327 IAC 2-l-3 states:
'Surface waters of the state are designated for full-body
contact recreation. . . (and) All waters (except where
exempt) will be capable of supporting a well-balanced, warm
water aquatic community . . . Atl waters which are used for
public or indusfrial water supply must meet the standards for
those uses at the points where the water is withdrawn.'

Not only is West Virginia's currently proposed manganese exemption similar to the

approaches referenced above, it is more restrictive than the approaches taken by

each ofthese other states.

As for the scientific basis of the criterion-the response is simple. Water qualrty

criteria for public drinking water withdrawals axe protective of the use if the criteri a are

met at the point where water is withdrawn for treafinent for human consumption. The

five-mile upstream limit simply adds a measure of safety to ensure that public drinking

water supplies are adequately protected from potential upsteam discharges of manganese

by assuring that upstream discharges of manganese will be substarrtially diluted before

reaching a public water intake. A similar reasoning was relied upon by EPA in the

agency's approval of West Virginia's human health criterion for manganese: "...the

criterion of 1.0 mg/L in West Virginia is intended to make it easier for reducing the Mn

fmanganese] level to meet the [secondary, non enforceable standard] of 0.005 mgil, in

the finished water and is unlikety to pose adverse health effects to the general public."ls

rs 
See attachment "C", letter dated June 24, 2003 from Jon M. Caracas, Director, Water Protection Division, U.S.

Environmental Protection Agency (Region III) to Dr. Edward M. Snyder, Chair, West Virginia Environmental
Quality Board approving West Virginia's 1.0 mg/L human health criterion for manganese..



Additionally, applying the manganese criterion in a more restrictive manner

than is proposed by the so-called five-mile rule poses greater environmental risk than

does expansion of the criterion to all waters. For example, the coal industry operates in

the very headwaters of many small streams-typicatly far more than five miles upsteam

of a public water intake. Manganese is a natural component of rock and drainage

associated with mining, thus manganese is a primary concern for the mining industry.

The cool industry already has to meet technologt-based timitations of 2.0 mg/I Evg. mo.

and 4.0 mg/l mux. dailyfor manganese.

Imposition of a 1.0 mgn or lower standards typically requires operators to raise

the pH of their treated water substantially higher than necessary to meet the technology-

based standards of 2.0 mg/l avg. and 4.0 mg/l max. In some cases, raising the pH to

levels of 10 or higher is necessary to precipitate out the manganese. Additionally, in

exheme cases, it can require coal operations to re-acidifr effluent before discharge-all

of which greatly increases the risk of upsets and treatment accidents that can harm

aquatic life.

By limiting the application of the criterion to a five-mile zone upstream of

public drinking water supply intakes and establishing a protective zone around and above

these intakes, West Virginia will reduce the likelihood of harm to aquatic life from

manganese treatment while also protecting acfual drinking water sources.

Conclusion

While the Legislature maintains that the original manganese exemption

language was more than adequate to justiff its addition to the state's water qualrty

standards rule, we have strengthened the language of the exemption considerabty. The



cuffent manganese exemption provides more than adequate protection to public drinking

water supply intakes. Given the relative innocuous nature of manganese itself and the

treatments necessary to remove it from discharges that are more harmful, EPA should

approve the proposed exemption. Further, similar ,less protective provisions have been

promulgated by other states and approved by EpA.
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Monday, ilr.ure 15, 2004

2 :00 p.m. Eo 4:00 p.m.

Earl Ray Tomblin
ex officio nonvoting mernber

Senate

Ross, Chairman
Minard, Vice Chairman
Snyder
Unger
Boley
Minear

Leqislative RuIe-Makinq
Review Committee
(Code 529A'-3-10)

Robert \Bob" Kiss
ex officio nonvoting member

House

Mahan, Chairman
Thompson, Vice Chairman
Cann
Kominar
Armstead
Faircloth

Absent
Absent

The meeting was ca1Ied to ord,er by Ms. Mahan, co-chairman.

'Joe Altizer' Associate Counsel, updated the Committee on new
correspondence since the May Interim Meetings.

Eric Carlson, with the Environrnental Protection Agency gave anintroduction to the presentation.

Cheryl Atkinson, Environmental Protection Agency, explained.
the Water Quality Standards process under the C1ean Water Act and
responded to questions.

A11yn Turner, with the west virginia Department of
Environmental Protection addressed. the Committee and responded toquestions.

Libby Chatfield, Environmental Quality Board, addressed the
Committee and responded to guestions. Ms. Chatfield stated that
the Environmental Quality Board has decided to forward the WestVirginia CoaI Association packet to the Environmental l"rotection
Agency.

Mr. Ross suggested a joint meeting between the Committee andthe Environmenta.l- euality Board.

Mr. Korninar suggested the committee take a look at the
structure of the Environmental euality Board.

Ms. Boley requested a copy of the West Virginia Code regarding
t.he make-up of the Environmental euality Board.



Chis Hamilton, with Lhe West Virginia Coal Association
addressed the Committee and responded to questions.

The meeting was adjourned.



TENTATIVE AGENDA

TEGISIJATIVE RUIJE-I4AKING REVIEW COMMITTEE
Tuesday, ilune L5, 2004
2:00 p.m. to 4:00 p.m.

Ilouse Finance

1. Water Quality Standards contained in 45SCR1, pursuant to
HCR52 and SCR39

Overview of EPA policy and review PROCESS relating to state waterquality program:

Eve11m S. Macknight
Branch Chief
Office of Watersheds
Region 3, Environmental protecLion Agency

Eric Carlson
Congressional/State Liaison
Environmental protection Agency
Wheeling Office, Region 3

2. Other Business
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Rosso Chair
Minar4 Vice Chair
Snyder
Unger
Boley
Minear

+-7
,/

*

House

Mahan, Chair
Thompson, Rick, Vice Chair
Cann
Kominar
Armstead
Faircloth

#z

-rlfie 
?

,'Snq&ur oonm"nth

-ll i,' (o". 
- e.

itt l'fto,L""^l cM €rllaw"n!-



-]

nnl .,. 1

--- - -: UlgleA-Ca-aaatat ! .:
la' Qss 7 -mtd,1 a4-4- edQ

ao^t*@ -+ ^ f. s" .L---tif-(

ljfuy CML'H-.t-qa
-tf\

J<r,*d"+ - 2h4a4hA4-2-LqF-
-__,!r!J r^are+-q?- -€tP b-:- fu

'--'1(Cqr6**-_-qtla4^4.4

:hu-Z

kts*n*T---

q

o



JUI\E INTERIM ATTENDANCE
Legislative Interim Meetings

June 13,14 and 1512004

Tuesday..Iune 15.20M

2:00 - 4:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate
Ross, Chair
Minard, Vice Chair
Snyder
Unger
Boley
Minear

Leeislative Rule-Makine Reyiew Committee

4-t/

z-7

Robert S. Kiss, ex
officio nonvoting member

House
Mahan, Chair
Thompson, Richard, Vice Chair
Cann
Kominar
Armstead
Faircloth

Debra Graham

If you have any minutes that have not been turned in, please turn them into Brenda ASAP.
Please return to Brenda in Room 132-E or Fax to3474819.

I certify that the affendance as noted above is

StaffPerson
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.Y:r! Virginia Environmeutal euality Board

NU.8B1 PAA2/02

(904) 55t_4002
(8m) 4&t459t

Fsx: (304) 55t4lt6

Jwre 15,20M

Donald S. Welsh, Rcgional Adninisuator
US Enviroumeutal Protection Agency, Regiou III
1650 Arch Steet (3RA00)
Philadelphie Pennsylvania 1913G.2029

RE: West Virginia Water Qualrty Standards-45 CSR l, Requiremeu6 Governing Water Quality
Standards

Dear Mr. Welsh:

The Enviroumental Quality Board filed a package in support of revisions to West Virginia's
watsr quality stardards with yoru oftce on June 7,?0@,. A srrmruary document zubmitted with &at
package provided an explanatiou of the Board's efforts regarding developmeot of supporting

documentation for revisions to sectiou 6.2.d of the rule, which addresses the application of the

human health criterion for manganese. As the zummary indicates, letters received by the Board from
the West Virginia Legislature ou this matter recomrnsnd submining information compiled by the

West Virginia Coal Association as well as seeking informatiou fiom other interested parties.

Enclosed is a copy of a packet of information provided to the Board &om the West Virginia
Coal Association on June E, 2004, which includes a ratiouale for the revision to section 6.2.d. of the

rule. The Board has not reviewed or disctrssed tbe coutents ef this package, and does not make a

recommendation regarding the inforrnation irrcluded- We are forwarding this ro you in response to

the request from the West Virginia Coal Association and based on the recommendations from the

West Virginia kgislanrc's Senate Judiciary Committee and Irgislative Rule-Making Review

Committee.

The Board inteuds to cinrlate a uotice that we have forwarded this informationto you and

provide an opportunity for others interested in this matter to send information on this revision to tts.

We iutend to forward such additional information to you as it is received. We rmderstand that ttre

agency has a short ti6e frame for making a decisiou on this rcvisiou; we will encourage commentets

to provide their information to us as quickly as possible.

If you have any guestioru about the enclosed information, plEase contact Libby Chatfield, the

1615 Washiugtou Sucer, East, Suite 301. Chrlcsron, Wesr
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Board's tcchnical advisor at (304) 559-4002.

enclosures

Siucercly,

tutuanf7rt( fu@rc
Edward M. Snyder
Chair
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WEST VIRGINIA LEGISLATURB

Quality Board
Street, East

Nta A. Pwley, Associfre Counsel
Connie A. Bowling, Assoclde Counsel

Brian Skinner, Associde Counsel
Felisha N. Cassell, Adninistrative Assistwtl

body, therefore, it does nocrecord. The Committee 1istens

Suite 301
Charleston, wr 253Lr-2].26

Dear Mr. Snyder:
Pursuant to a motion adopted at ttre Legislative Rule Makingand Review committee (LRMRc) driringr the May rz".n Legislative rnterimcommittee meetings, w€ are writing to convey the committee,s wishthat the Environmental euality eJard (EeB) make every effort togain the Enwironmental protection Agency, s (EpA) approval of theMaganese amendment as adopted by tha r-,egislature a-uiing the 2ooiRegular session- we undenstand the time-frame for this uidertakil;is short and requires immed.iate action by the EeB.

we offer these comments in an attempt to impart thecommittee's view of its role and that of the eba in this pro.""".we enter into informal negotiations with affected interestsnecessary to get rules passed by the r.,egislature. over severalmont-hs last year this committee undertook to provide a forum tofind amenable solutions to sewerar EeB water quality progr"*amendments that were not well receiwed. by_ the regufatea Jomirunitt:The committee was placed in the airficult posiiion of trying toevaluate and amend EQB's proposals in a manner that woul-d. derivesufficient support of the rule to alrow its enactment by theLegislature but still_ gain federal- approval.

LRMRC is not an administrative
and cannot create any administratiwe

I

Euixding L, R.oorn MB-49 $a0 Kanawha Baulevard, East chartreston, wv 2ss0s
Phone: $aq 347-4s40 Fuc: (304) s4z-490r emai,I: feassell@nnait.wvnet.eda

Legislative Rale-Making Review Committee

Senator Mike Ross, Cochair
Delegate Virginit Malrurr, Cochair
Debm A. Grahatn, Counsel
Joseph A. Altizer, Associate Counsel

WV Environmental
1515 Washington

May 26, 2OO4

Edward M. Snyder, ph.D., Chair



L
to Lhe competi-ng interests. we receive advice f rom the Board., srepresentative and the Department of Environmental protection(oep) ' to obtain the scientific data or information necessary toconsider the concerns of the various groups that offer comment andattempt to infr-uence the outcome of the Legislative process. Bythe nature or. the Legisrative process, this body does not generateany scientifically justifiable documentation ntr any record. uponwhich a scientifG inalysis courd be based. rt is our view thatthis duty is placed *itr, the agency that is charged withpromulgation of the ruIe. Frankrvl we think that this is selfevident' but 

-in light of your reguest to the two iludiciary chairmenin the May 10, 2oo4 lettlr, and the comments received in our Maymeeting, we feel compelled to restate this point.
we appreciate the difficult situation the EQB is in as a part-time board with a sma1l staff being charged with a daunting task ofmaking fair policy d.ecisions in a limited. time period. since thecreation of the EQB, the Legislat,r=" Lr giv'en much deference tothe EQe in making water qu-ti-ty poricy decisions. However, thiscommittee and the r,egislaiure as a whole operate in the context ofthe political and economic rearities of ttris state, requj-ring theLegislature to be sensitive to the balance of protecting both theenwironment and the witality of the business climate in this state.As a result, this committee and the Legislature often t.ry toencourage compromise.

we ask the Board to make every effort to develop an adequaterecord to facilitate the approval- oi th. public policy of the stateof west virginia as retiJctea by ttre rules authorization birlcontained in Enrorled. House Bill 4rg3, including receivingrecommendations from the DEP, coar industry, and other interestedparties and utilization of Board resources in every effort topresent this program amendment in a context that wilr maximize thelikelihood of EpA,s approval.

Sincerely,

)) l/ /
JeVirgidia Mahan ---------V-

Speaker Kiss, Chairmen Kessl-er
I-,ibby Chatfield.

cc: President
Amores, members

TombLin and
of LRMRC and
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June B, 2OO4

Mr. Eric Carlson
Congressional/State LiaisonEnvi ronmenta.l proi..lili"ag"rr"v
Whee1ing, WV

Dear Mr. Carlson:

The committee conduct-i-g 
-!1" study is the LegislatJ-ve RuleMakine and Revi"* co*-iill. - This .o**itt". ;;ffiy reviews arlstate agencv resisrili;; rur-es surroill"a to rhe Llsistature forapproval ' rt is i'mportant-in tr"*irg1i" context of the di-scussionnext week ro notJ rhat rhe pr""-",itJliorrTJi;;;";;;" wirr be toci-tizen members of a parr-time r.;;;ryr" rh;f-glier"rry do norhave scienriri. u""[niJ"*" ;; ;;;-;;i;il;d;;";;tanains or rhe

5: 
o"f 

i.";io.. : 
rt. -" 

" 
t 

"-i 
J"o r:. tr,-;A"p Ji; war e r sua r i r y s r andards .trienniai-;.;t:il'?"1?."o3;;ff 3'";"il:i.#;?ilJ"t"i"L*:TH"i:ldi-sapproval, and. what 
-."J,rrt" 

ir --lir. 
state fails to act orotherwise not meet federal requirements, specj_fically relating toprogram amendments consiJereo by ih; ;;r,*iite;-ilfJ-r."t session.

These issues include:

rr,a *.ll*1""1:tns new or dj-fferent standard.s for aluminum, se1enium

2) The stater s options relating to ad,option of the 69 newpollutanr crireria ;ilii;h;j=j-i'-til", warer eualiry standardshandbook r-ast- year. pr-ease explain the history and criteria foradoption of rh6 aaoitio-nlr oo porrul;; crireria; and
3) The requirements and purpose and need for listing of3#:H::rt rrour- "t.""*"-to rhe curr"rrt lisr of desisnared rrour

WEST VIRGINIA LEGISLATURE
STATE CAPITOL

CHARLESTON, WEST VIRGINIA 25305

r would ar-so suggest discussing the EpA, s position on the



I ;:i:i3":3 3:i.T"t#"oo"o.rT"l1..'o ror rhe desisnarion or alr srate
I understand you are linited in !specific proposars- ana-as to *rr.t 11"" rg'T;:t"?rtt^ ttflSl.Jlspecific program amend:nent. so pr"."-" do not titl 0bligated. t;respond to those questions.. the Lesi-we 

.can hope for as a resu'tof this meerins i" -l-"*!I", ;rr;;;!t"nains bi rhe Lesislarivemembers and sraif as ;n1:1"_ f";-dily proscribed parameters are: f , i : v 

" 
" ;:l?t *' I "{::i t* "* l:.:# :}"1 

r h e r e p e r c u s s i o n " ; i il ;
I did not receive aque s r i on s / con c e rn, rrom rAd: #,'n.;_? i."f, "l;o "..r.1"":. " :1?1, :fgroups' Encr-osed with irti" fax .;; irr" qo""tions we did receive.r am sure vour presentation t"- trr" committee will facilitatefurther disc-ussion".--;; i mentioned in_the ._*iir'Jrre meeting isfrom 2:oo - 4:00 p-m. ;; iuesday, .r,rrr"--rF. -ri*ii itcateo in rhefi:H".#iiff"."t'ffi'"Lt"?*'-T.xlidr" on rhe rhirJ rloor or rhe

Thanks for agreeing to participate. r 100k forward to meeti_noyou.

Sincer

9"c(&
Joe Altizei
Counsel to LRMRC

9c-: Senator Ross andDebra Graham, Counsels
Delegate Mahan Chairsr drld Rita pauleyfor Lesistatj_ve n"i"-ir";i;g and Review

an/

2
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feriAnderson/
o From:

To:
Sent:
Subject:

<BMcGl ure@wawater.com>
.< 

t anders@mail.wvnet.edu>

trlff ::fi I;ITH 3.'iru'*3#' "

Terri,
Here's the question we would. put forth to Mr. Carlson- Thanks forallowing the chance to prese,lrtqu;rfi;.

RebeccaK. McClure

f:y$:g Regron Gove,r:rment Affairs
304.340.20Q5 Office
304.340.2096 Fax
304.549.1024 Cell

O --- Forwarded bv Beckv Mcclure/srvAwciAwwsc on 06/02/2004 04:t6pM -----
Tom Holbrook

MCCIUTE/VN'AWCI TO: BECKY

ourorrrm.pM subject euestions forErick carlson

As small andmedi'm water wqtems work toward compriance with stage tr ofthe DBp Rure and ae resudii'[" ir.u. oi"r"r"t.iir"-i",r* revels ii tl,process waste y*1gr:h*g:d to.rhe sheam';t1ffi;fue appare,nt. wiuthis iszue be taken into consid.eratioo arr.iog-th";;;;andated review ofthe al*min'm standard? t;h** to an altlnratiu"-"oug.rr*t is possible insome cases but may create addid;nal proutems ror-a-n:umuer of utilities.

Tom llolbrook
American Water _ Southeastem Region
Charleston, WV

-Ph 
304_3s3-6334

vFaK 30+340_2945
CelI304-545-1220
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Questions for the uojt"d states Environmental Protection Agency concerning west virginia,s waterQualitvstandards' n"q-"J"a nlt'n1"it,nr"rili-rlfififf"nour"riogReview 
committee.

Attention: Terri Anderson
From: west vireinia.Environnental 

"o*g 
o:1s. Garvin, Jr., Legisrative coordinatortrffi:1'"rtr;Ri'*c;;;;;iit*t*o'r,,u"*boT,aiut*

The Interim Rulemalhg \"I"* commitee orle we1 virginia 
{es.}rne (committee) has requestedmembers ofthe west v-i:rginia(**"il*r.r communiry ;;;-q"sons abortr water tluaityshndards (wQS) t"t q" !t's' n"*"-T",11"pgt"1i.si16 

cena2ro answer at the 
^ie 

interinmeetings' This memo i":ma"t Et"ttiltrp*ra jointrv bl thl iirl_o yi.gi"ia Rivers coalition and westvirginia Environmttg g:Ptttl ilffiJ#"* ar.e re!1ea ffi..ifi. ir*", raised d,ring fiezoo4legislative review ortne wes;.dJ;;:*erar to EpA,s;";;; approval and oversightprocess.
Procedural euestions:

1' v/est virginia s E:rvironmental^Quality 
f1{<eoll complgted.the Trie,rnial Review and submitted a

complete wQs packlage to the zooa r,ir*rr"ri"r'r"-Jli-litiJirorrortn 
session, the legislatueffi"*r"ffi"Jfffi H 

s-iilnission to Eil. r#;-"dvg gae.!rye incrudes sone hewna'"tainara'record.r*"*il#*'$;,11:"T0ffi 
,T#fi "Hxffi lii$rF;

^ ffier*f"the rule passed uv t[" ioo+ legislature sfix-turfifl federar reErirements ofthe Triemial2' 
tTi"HTtj# 

5imit4 p6epesals related to-criteria for aruminrm, selenirm and manganese. The
recognize tn" rat 

(fl water Etalit5r protectioa ton tnos" poGts were disapproved- boes EpA' nft a, *imu*'#ilHr"''iffiHg#'J,:ffi t'#H*;*ffifi"l,flh',ir ;- 
"

. : ilTrl";:rff*ffS"T"rflffi:rt weaker standards would affec a,rtidegradation
J' rne anfi-degradation implementition orocedures, with some exceptior; are approved. by EpA and inpractice bv west vitgioln't ntp*."ii 

"i_E"rr"-""i"r?"tlio-n @Ep). Approved *as aTiq2.5;"f it*T#;#' uo ;d#ft;'ptiv" " uv oerr- ;i;; ao J, eii ..T"".*# bq S apprying

Questions Specilic to the 69 Toxic pollutants:
EPA providet *1Tl-:4F f* 4;eg Priority Toxic poll'rant criteria in their wQs HandbookThe wQS Dackaeepresented to tue zod+ dd fi;"#;ii;". *T consisrent with use of EpA,soption 1' This "'ii""t"tt*-it;;pdrg ,tut"wia" o'i"Jl 

".it "iu 
in the srate,s wqs ror toxicpoll'tants ror wni"n 

ry.e t^ otiJ"i'"a"h;ri;s"id-il#;ess 
of whether the pollirunts areknown to be prese'nt Adt"d;;il;ldilr r"uf*tn 

'Jnr5o-"1"0*", optil2 b;'th;west virsinia
Hh;#*:d$*#;;e*"d"'r"tstd:rs-es.wheresuchpouutantsmi

uses.ff thisopddi.,x,,"i.Jilil;#ff 
"H|!lffi:tr",:#:r?r""'r*'*i,n'i"liil?#"de'monstrate uaatio"ut u*a"^ -r*rJ toiost and time for permitting reviews?' How rnany states in Regi*: or rtut", surounding w""t virgioia use the option 2 approach?

il"$13'",*u"m-qml;ii*:i#m#im*thedsmon*adonsrequired

Questions Specific to Selenium:
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o
r we rmderstand EPA^is revising a ctiteria do.y"l, for aquatic life protection from the pollutantseleni"m' Does EPAlave ;;;lh;i;r completion orG. dJ.un"oq particularly a time for p.ubriccomment? Are you able to commen' 

",qs 
,ilty. G;;;#;, or not the docrment will makecrireria recommendations .;dil;h ygf"gi"ta,s proposed changes?o lgould EpA explain the concems,n U.S. fi.i_a dlldil" have of the proposed selenirm

ffil#rfr"tr*,|tatess tnose concems in its criteria documsrr ana una"r my review ofr EPA's proposed cnronic criteria value utilizes a fish tissue concentration measuie instead of anmstreem water quality concentation au oa., nrrmoi.-ilt"ria reconmended by EpA useinstream values' we ttut"t n*n ti.'*" yalys *illt;-fir-more time and effo; to review, and2) be difficult to acquire io *utot urt uayirpJ.atffi;.t, 
Trytortioe fisb eqpecia'y thosewhe're fish habitats ire obliterate4i rr ri"G"r"r"itJd*al mining valrey firs. wourd EpAplease commelt o-o 99 upptoptiuiiess of using fi"itir;;o""enfrations in west virginia?o should west v-irginia -i"iput"-u1pr.."Jt"uoi goia*re to accompanythe revised crit€riadocument or will the st"t" 6 ^kat";r;;;h:;r,* guidance for applying andmeasuring fish tissue concentations of sercniumi .

Questions Specific to Alurninupgo EPA has reviewed west virginia's al'minum criteria many times in the pasl please exprain theirnportance of arrminum ptoi*iooli'inna', p* "t:#*r-i, earlier proposars.r fu order to protect ns--n neam, r it p"*iur"'r* 
1d1 ;"tt" to adopt a more protective rimit inareas where lower pH woula 

"u*" 
gr""t 

" 
toxicity?

Questions Specific to Manganese:r A proposal similar to tnut u"iog considered by the comnittee was.rece,ntry disapproved by EpaBecause it is imoorhnt to protJct dlt"kilq ry* f.q.df y"* Virgurans, ctoes EpA supDortmainaining proierd;;;;;;;;;itse*veJ .lr"*i"; ;;l"gnwa tbrough the piovisions of
ffiiltltn*'s 

Proced'ralRd;G*,ili"g Reclassificurioo ofw",.". Desigf,ated forpotti" water

Quqlions Specific to Category A Use:o The comnittee is consiaerLg a wnotesate revision to the statewide-application of category A use.Infrequent use of the existin!'ex".;;oilT"-"ss us a"monsdiea Et th. need to ,.-in" the use israre' Is EPA suooortive ort[e no"'Jnoir.ler cou".,iogT.lLsification of waters Designated for*;I!#?* s'lriprv 
'n"i*^-J"p"it;Eadffi;;"d:"dl" drinking water use removar as' 

fffrfi:"$Hrilh[trffi',?#":r*" ror approval howwourd EpA proceed and howo would eliminating broaa appucation of category A protection mean that a use AttainabilityAnalysis (uAA) would be;"q,ritJ f", 
"u"n 

fr"it vtffiiutor.,uyz
yfu.#J$fiffiTi##Hffiffif5:,"* 

Eresrions. prease reer free to conbctus irany

Don Garvin' wv Environmental council's Legislative coordinator, dsqir@ool.coq or (304) 472-g716, orLiz Garlan4 wv Rivers c""riti"rt r*""r fr?d-","iiJnrffi#Hu"rr.org 
or (304) 637_720r.
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ST]PPORT DOCTIMENT F'OR

MANGAIIESE FIVE.MILE RI]LE

Background:
Manganese

Manganese is a naturally occurring element that constitutes approximately

0.1% of the earth's crust. Manganese occurs nafurally at low levels in soil, watero

and food and is essential for normal physiological functioning in humans and all

animal species. t Mangaoese is an essential nutrient for humans and is necessary

for maintaining normal bone structure and brain function.2 The few instances of

manganese toxicity in humans are generally related to inhalation in industrial

processing accidents.3 "Manganese has a very low toxicity via oral ingestion and

reports of adverse effects via the oral route of exposure are rare. lndeed, the

National Recommended Water Quality Criteria for manganese for human healttr,

which is 50 ug/L is based not on toxic effects, but rather on the secondary drinking

water standard for aesthetic reasons (laundry staining) and organoleptic effects

(taste;."4

Manganese Criterion
Federal Requirements

On June 3, 2002, EPA published a notice in the Federal Register

announcing its preli-ir,ary determination NOT to regulate manganese with a

National Primury Drinking Water Regulation (NPDWR):

I 67 Fed. Reg. 38235 (June 3, 2002),pages 38235 -38236. Copy provided as attachment "A"
' Letter dated June 24,2003 from Jon M. Capacasa" Director, Water Protection Division, U.S.
Environmental Protection Agency (Region III) to f,]r. Edward M. Snyder, Chair, West Virginia
Environmental Quality Board approving West Virginia's 1.0 mglL human health criterion for manganese.
Copy provided as attachment "C".
' See attachment'0A", pages 38235-38236. 67 Fed. Reg. 38235 (June 3, 2OO2).
" See attachment "C'?, letter dated lwrc24,2003 from Jon M. Caracas, Director, Water Protection Division,
U.S. Environmental Protection Agency @egion III) to Dr. Edward M. Snyder, Chair, West Virginia
Environmental Quality Board approving West Virsinia's 1.0 mg/L human health criterion for manganese.

-1-



/. The Agency has made a preliminary deterrrination not to regulate
manganese with a NPDWR because it is generally not considered to
be very toxic when ingested with the diet and because drinking water
accounts for a relatively small proportion of manganese intake.
Thas, regulation would not a present a meaningful opportunity for
health risk reductions for persons served by public drinking water
systems.'

The federal agency finalized its initial manganese detennination with final action

on July 18, 2003:

After reviewing the best available public health and occurrence
infonnation, EPA has made the determination not to regulate
manganese with a NPDWR fNational Primary Drinking Water
Regulation] at this time, because it would not present meaningful
opportunity for health risk reduction for persons serryed by PWS

[public water systems].6

Thus, EPA has NO human health water quality criterion for manganese.

EPA does however maintain a manganese limit with respect to aquatic

organism consumption.

As mentioned previously, EPA still maintains a National Secondary

Drinking Water Standard for manganese at 00.5mgil to address aesthetic

concerns. For the purposes of this rational document, it is worth noting that

secondary standards are non enforceahle standards for CWA pufposes and serve

only as guidance to individual states.

EPA has no aquatic life criterion for manganese.

s 
See attacbment'0A", 67 Fed. Reg. 38235 (June 3, 2OO2).

' 68 Fed. Reg. 42898 (July 18, 2003) pages 4290342904. Copy provided as attachment'0B".
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History:

Manganese Criteria Promulgation and Implementation
In West Virginia

The State of West Virginia and EPA have a long and well-documented

history regarding the promulgation, approval and implementation of manganese

criteria. Until the mid-1990s, West Virginia maintained a water quatity criterion

of 1.0 mglL for manganese in streams classified as either public drinking water

supplies or aquatic life uses. West Virginia maintained these criteria despite

overwhelming evidence that treatment for manganese is more deleterious than the

manganese itself.T In lgg7, after an exhaustive review of technical information

and supporting scientific data" the West Virginia Environmental Quality Board)

deleted the aquatic life criterion for manganese. EPA Region III subsequently

approved the deletion of the aquatic life criterion for manganese.

In 1997 the EQB also promulgated (in response to an earlier EPA

disapproval), a manganese human health criterion of 1.0 mglL. EPA approved

this criterion in June 2003.8

Following the deletion of the manganese aquatic life criterion and

promulgation of the manganese human health criterion in October 1999, the West

Virginia Environmental Quality Board (EQB) voted to adopt a further revision to

the state's manganese human health criterion:

The manganese human health criteria shall not apply where the
discharge point of manganese is located more than five miles
upstream from a known drinking water so*"".e

7 
See generally attachments '0D", o'E'. o'F' andl "G".

o 
See attachment "C", Letter dated hme24,2003 from Jon M. Caracas, Director, Water Frotection

Division, U.S. Environmental Protection Agency (Region III) to Dr. Edward M. Snyder, Chair, West
Virginia Environmental Qualrty Board approving West Virginia's 1.0 mgll. h'man health criterion for
manganese.
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/. The rational behind this revision was sfiaightforward and supported by evidence

previously relied upon by the EQB (and EPA in its subsequent approval) in

deleting the aquatic life criterion for manganese: Treatment for manganese to

meet the human health criterion usually involves elevating the pH of discharges to

9 or l0 which has a far more negative impact on aquatic biota than does the

manganese itself.lo In June 20A3 EPA disapproved this addition to the state's

water qualrty standards rule.ll In an effort to resolve this issue and implement a

standard that provides protection to both public drinking water supplies and the

aquatic biotq the West Virginia Legislature again revised the language of the

manganese human health criterion:

The manganese human health criterion shall only apply within the
five-mile zone immediately upsteam above a known public or
private water supply used for human consumption.;l2

This latest revision was intended to resolve a perceived deficiency of the previous

language in that the 1999 version failed to establish a "protection zone" adequate

to ensure that public drinking water systems would not be affected by manganese

discharges.

Specific Comments:
Revised Manganese Human Health Criterion

Category A waters are described as waters which, after conventional

treatment, are used for human consumption.l3 The manganese criterion for

n W.Va. Code of State Rules,46-l-6.2.d.
to See generally attacbments ooD", "E', "P' and "G".
" Letter dated June 26,2003 from Donald Welsh, Regional 6dministrator, EPA Region III to Dr. Edward
Slyder, Chair, West Virginia EQB. Copy provided as attacbment'0H".
" Commitlee Substitute for House Bill 4193. Copy provided as attacbment "I"t' W.Va. Code of State Rules" 46-l-6.2.
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public drinking water is 1.0 mg4. The proposed rule change simply clarifies that

the manganese human health criterion does not appty in those water bodies or

water body segments that do not actually serve as public drinking water supplies.

As previously mentioned a similar, but somewhat differently worded provision

was adopted by West Virginia and submitted to the U.S. Environmental Protection

Agency for review on August 31, 2000. Ahnost three years later, by letter of June

26,2003,U.S. EPA declined to approve the change, stating that:

West Virginia established a rnanganese criterion of 1

mg/lto protect public water supply use. The five-mile
rule suspends this criterion for certain waters
depending on the proximity of the discharge point to
drinking water intakes. 40 C.F.R. $ 131.11 states that
criteria must be scientifically defensible and protect
the designated use. West Virginia's inconsistent
application of its criterion for manganese across
different segments of State waters without technical
support violates 40 C.F.R. 131.11(a)(1). The criteria
adopted to protect public water supply use must
uniformly apply to all streams designated for such use.
unless a sound scientific ralionale supports the
application of different criterion. la

ra 
See attachment "I", Letter dated June 26,2003 from Donald Welsh, Regional Administrator, U.S.

Environmental Protection Agency (Region III) to Dr. Edward Snyder, Chair, West Virginia Environmental
Quahty Board disapproving the five mile manganese exemption.
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EPA's denial letter ties together two issues that should be separated. The

first issue is whether the proposed criterion will be protective of the use. lndeed, this is,

and rightfully should be, the only substantive issue. See40 C.F.R. $ 131.6 &

131.11(a)(1). The second issue raised by EPA, and the primary one on which it

seemingly relied to disapprove the earlier standard, was that West Virginia does not limit

the application of other criteria to the five-mile zone upsfteam of public water intakes.

Whether the State applies a more restricfive rule to other pollutants, though, is not

properly an issue for EPA's consideration in its review of the proposed manganese

criterion and whether the manganese criterion is protective of stream uses.

Indeed" other states which are subject to federal review and approval of water

quality standards just as West Virginia is have adopted similar provisions regarding the

protection of public drinking water system intakes. The Ohio River Valley Water

Sanitation Commission (ORSANCO), which establishes water qualrty standards for the

Ohio River, recently reviewed the manner in which EPA-approved state water qualrty

standards addressed or defined public drinking water uses. It found as follows:

In Ohio, designated uses are provided in Chapter 3745-l-07
of the Ohio Administrative Code. Section (BX3Xa)
designates that all surface waters within five hundred yards of
an existing public water supply surface water shall be
classified as 'Public Water Supply.'

All sfreams in Kentucky (401 Kentucky Administrative
Regulations 5:026) are designated for wann water aquatic
habitat and primary and secondary contact recreation. The
designation for domestic water supply is applicable only at
points of intake.

The Illinois Administrative Code (Title 35, Section303.202)
dictates that 'waters of the State shall meet the public and
food processing water supply standards . . . at any point at
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which water is withdrawn for treatment and distribution as a
potable supply or for food processing.'

lndiana proscribes definitions very similar to those in Illinois.
The Indiana Administrative Code (327 IAC 2-l-3 states:
'Surface waters of the state are designated for full-body
contact recreation. . . (and) All waters (except where
exempt) will be capable of supporting a well-balanced wann
water aquatic community . . . All waters which are used for
public or industrial water supply must meet the standards for
those uses at the points where the water is withdrawn.'

Not only is West Virginia's currently proposed manganese exemption similar to the

approaches referenced above, it is more restrictive than the approaches taken by

each ofthese other states.

As for the scientific basis of the criterion-the response is simple. Water qualrty

criteria for public drinking water withdrawals are protective of the use if the criteri a ate

met at the point where water is withdrawn for treatment for human consumption. The

five-mile upstream limit simply adds a measure of safety to ensure that pubtic drinking

water supplies are adequately protected from potential upsteam discharges of manganese

by assuring that upstream discharges of manganese will be substantially diluted before

reaching a public water intake. A similar reasoning was relied upon by EPA in the

agency's approval of West Virginia's human health criterion for manganese: o'...the

criterion of 1.0 mg/L in West Virginia is intended to make it easier for reducing the Mn

[manganese] level to meet the [secondury, non enforceable standard] of 0.005 mg/L in

the finished water and is unlikely to pose adverse health effects to the general public."ls

Is 
See attachment'0C", letter dated June 24, 2003 from Jon M. Caracas, Director, Water Protection Division, U.S.

Environmental Protection Agency (Region III) to Dr. Edward M. Snyder, Chair, West Virginia Environmental
Quality Board approving West Virginia's 1.0 mg/L human health criterion for manganese..

I
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Additionally, applying the manganese criterion in a more restrictive manner

than is proposed by the so-called five-mile rule poses greater environmental risk than

does expansion of ttre criterion to all waters. For example, the coal industy operates in

the very headwaters of many small sfeams-typically far more than five miles upsftearn

of a public water intake. Manganese is a natural component of rock and drainage

associated with mining, thus manganese is a primary concern for the mining indusfiy.

The coal indastry already has to meet technologt-based limitations of 2.0 mg/I ovg. mo.

and 4.0 mg/l max. dailyfor manganese.

Imposition of a 1.0 mg/l or lower standards typically requires operators to raise

the pH of their treated water substantially higher than necessary to meet the technology-

based standards of 2.0 mg/l avg. and 4.0 mg/l mo<. In some cases, raising the pH to

levels of 10 or higher is necessary to precipitate out the rnanganese. Additionally, in

extreme cases, it can require coal operations to re-acidiff effluent before discharge-all

of which greatly increases the risk of upsets and treatment accidents that can harm

aquatic life.

By limiting the application of the criterion to a five-mile zone upstream of

public drinking water supply intakes and establishing a protective zone around and above

these intakes, West Virginia will reduce the tikelihood of harm to aquatic life from

manganese treatment while also protecting actual drinking water sources.

Conclusion

While the Legislature maintains that the original manganese exemption

language was more than adequate to justiff its addition to the state's water quahty

standards rule, we have strengthened the language of the exemption considerably. The
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culrent manganese exemption provides more than adequate protection to public drinking

water supply intakes. Given the relative innocuous nature of manganese itself and the

treatments necessary to remove it from discharges that are more harmful, EPA should

approve the proposed exemption. Further, similar, less protectiveprovisions have been

promulgated by other states and approved by EPA.
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