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Summary of Proposed Changes to the Surface Mining Rule for 2004 Legislative
Session

38-2 December 19,2003
Page24 3.12.a.1. A surveythat identifies, on atopographic map of a scale of l" =
1,000' or les'$ rnore. structures, perennial and intermittent streams, or renewable resource
lands and a narrative indicating whether or not subsidence could cause material darnage
or diminution of value or use of such structures, or renewable resource lands both on the
penrrit area and adjacent areas within an angle of draw of at least 30ounless a gteater area
is specified by the Secretary. Provided; however, an angle of draw less than 30o can be
requested by the applicant based upon results of site specific analyses and demonstration
tk:a;t a different angle of draw is justified. Computer progruml packages predicting surface
movement and defonnation caused by underground coal exfiaction can be utilized. A
survey that identifies, on a topographic map of a scale of 1" = 1,000' or les'g larger.
location and type of water supplies and a narative indicating whether or not subsidence
could contaminate, diminish or intemrpt water supplies both on the pennit area and
adjacent areas;

Rationale: The change to 38-2-3.12.^.1. is to be consistent with 30 CFR
784.20(a)

7.6 and 7.7 are new sections. There are no direct Federal counterparts

Paee 9$99 7.6 Forestland

7.6.a. The Secretary may authorize forestland as a postmining land use only if the
followins conditions have been met: Provided- however: this subsection only applies to
Aoemining operations that propose to utilize auger. area- mountain top and contour
methods of mining. Proposed underground mining. coal preparation facilities. coal refuse
disposal. haulroads and their related incidental facilities are not subject to the provisions
of this subsection but must comply with all other applicable sections of this rule.

7.6.b. Planting Plan

7.6.b.1. A. West VirEinia registered professional forester shall develop a
planting plan for the pennitted area that meets the requirements of the West Virginia
Surface Coal MininLand Reclamation Act. This plan shall be made a part of the mining
pemrit application. The plans shall be in sufficient detail to demonstate that the
requirements of forestland use can be met. The minimum contents of the plan shall be
as follows:

Z.e.U.t.n.t. e or rnc
unit to include at a min
Ue*oct<. soit norizon
structure. cotor. reactl
inAex for wnite o* for eacn
weishted. averase sit
unit, snaU Ue orovia



Summary of Proposed Changes to the Surface Mining Rule for 2004 Legislative
Session

38-2 December 19.2003

for seeding and tree planting.

ans.

include soecies. stems per acre and planting mixes.

make these findings within 45 days of receipt of the plans.

shall either:

rule.
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Summary of Proposed Changes to the Surface Mining Rule for 2004 Legislative
Session

38-2 December 19,2003
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root Uatls mav Ue te .
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7.6.d. Liming and Fertilizing
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Session
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the revesetation s

laboratories.

7.6.e. Revegetation

can be established. This cover shall consist of a combination of native and domesticated

region and forestland use.

7 .6.e.2. The selection of trees and shrubs species shall be based each species' site

500 plants per acre.
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7.6.f. Standards for Success

shrub survival and ground cover.

7.6.f.2. Minimum success standard shall be tree survival (including volunteer tree

season of the last year of the responsibility period: and

1.6.f.3. At the time of final bond re
and shrubs used to determine such success must have been in place for at least sixty (60)

two (2) growing seasons.

7.7. Wildlife

State surface mining program.
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7.7.b. Planting Plan

seedine and planting.

S.

7.7.b.1.A.3. Mulching type. rates and procedures.

ffi
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a oart otthe oermit dieatioq

root balls mav be le

reesiying-sIrcan"

7.7.d. Liming and Fertilizing

Lherayeselalio!-spesics

laboratories.

can be established. This cover shall consist of a combination of native and domesliaatad
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s necessitate a deviation from the above.

section 7.7.a. of this rule.

shrub survival and ground cover.

and shrubs used to determine such success
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two (2) growing seasons.

Rationale: The new sectionsT.6 and 7.7 are being added to standards
for forestland and Wildlife. There are no direct Federal counterparts.

Page 104 9.3.g. On areas to be developed for forest land and/or wildlife use,

success of vegetation shall be determined on the basis of tree and shrub survival and
ground cover. Minimum standards for woody plants shall be seventy percent (70%)
ground cover of legumes and perennial grasses, and four hundred fifty (450) trees
(including volunteer tree species) and/or planted shrubs per acre for the growing season

of the last year of the responsibility period

Substandard areas shall not exceed one-fourth (ll4) acre in size nor total more than
twenty percent (20%) of the area seeded or planted. A professional wildlife biologist

Reclamation Act. Provided, that where a wildlife planting plan has been approved by a
professional wildlife biologist and proposes a stockingrate of less than four hundred fifty
(450) trees or shrubs per acre the standard for grasses and legumes shall meet those
standards contained in subdivision 9.3.f of this subsection. At the time of final bond
release, at least eighty (80) percent of all trees and shrubs used to determine revegetation
success must have been in place for at least sixty (60) percent of the applicable minimum
period of responsibility. Trees and shrubs counted in determining such success shall be
healthy and shall have been in place for not less than two (2) growing seasons.

Rationale: The change to 38-2-9.3.9. is to be consistent with 30 CFR
816.116(b) and to codify an existing procedure.

Page 167 14. I 5.a. 1 . Spoil returned to the mined-out area shall be backfilled and
graded to the approximate original contour unless a waiver is granted pursuant to W. Va.
Code $22-3-13(€)€) and this rule with all highwalls eliminated. Backfilling and grading
of all disturbed areas will be done in a manner which eliminates spoil piles and
depressions, returns all slopes to the angle of repose or lesser slopes so as to achieve a
static safety factor of 1.3 or greater, minimizes erosion and water pollution both off and
on the site, supports the postmining land use, and covers all coal seams, acid-producing
or toxic-forming materials, and combustible material with non-toxic and non-combustible
material.

Rationale: The change to 38-2-14.14.r.1. is to clarify when an variance
from returning the land to approximate original contour can be
granted.
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Page 171 14.15.9. Variance - Permit Applications. The Secretary may grant

approval of a mining and reclamation plan for a permit which seeks a variance to one or
more of the standards set forth in this subsection, if on the basis of site specific conditions
and sound scientific and/or engineering data, the applicant can demonstrate that
compliance with one or more of these standards is not technologically or economically
feasible and demonstrate that the variance being sought will comply with section 5.6 of
this rule.

. The Secretary shall
make written findings in accordance with the applicable provisions of section 3.32 of this
rule when granting or denying a request for variance under this section.

Rationale: The change to 38-2-15.9. is to reinsert deleted language
whose removal \ryas not approved by the Federal Office of Surface.
Federal Register dated December 3,2002.

Page 188-189 20.1.a.6. When a permit has been revoked. In lieu of the

20.1.a.6.A. Whether. and to what extent. there exists on the site

20.1.a.6.B. The extent to which existing impoundments or earthen structures

were constructed and certified in accordanc
in the permit:

functioning:

l0
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20.1.a.6.D. The extent to which

buildings and facilities:

20.1.a.6.E. The extent of reclam

characteristics of the land mined and the ext
occurred naturally with them: and

20.1.a.6.F. Based on a review o

progressively deteriorate.

Rationale: The change to 38-2-20.La. is to be consistent with 30 CFR
840.11(9) and (h).

Ptge 207 22.5.a. Controlled Placement. All coal refuse sites shall be placed in new
or existing disposal areas within a permit area designated for this purpose. Coal mine
refuse shall be hauled or conveyed and placed in a controlled manner to:

Rationale: The change to 38-2-22.5.a. is to be consistent with 30 CFR
816.81(a)

Page 2ll- 214 Delete entire Section 38-2-23 Special Authorization for Coal
Extraction as an Incidental Part of Development of Land for Commercial
Residential. Industrial or Civic Use.

Remaining Sections are renumbered accordingly.

Rationale: the Federal Office of Surface Mining did not approve this
section and there is a required program amendment to remove it.

Page 215 -220 538-2-24 Exemption for Coal Extraction Incidental to Extraction of
Other Minerals.

24.1. Exemption determination.

waste and fill material. No later than 90 days after frling of an administratively complete
request for exemption, the Secretary shall make a written determination whether, and

under what conditions, the persons claiming the exemption are exempt under this pe*
sectiotr" and shall notify the person making the request and persons submitting comments
on the application of the determination and the basis for the determination. The

determination of exemption shall be based upon information contained in the request and

any other information available to the regulatory authority at that time. If the Secretary

1l
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fails to provide a determination as specified in this section, an applicant who has not
began extraction may commence pending a determination en+he+eqgest unless the

may not begin coal extraction.

receipt of the determination.
determination.

24.2. Contents of request for exemption. An request for exemption shall be made
part of a quarrying application and shall include at a minimum:

24.2.a. The names and business address of the requestor to include a street

address or route number;

24.2.b. A list of the minerals to be extracted;

24.2.c. Estimates of annual production of coal and the other minerals over the

anticipated life of the operation;

24.2.d. A reasonable estimate of the number of acres of coal that will be

extracted;

24.2.e- Evidence of publication of a public notice for an application for
exemption. The notice that an application for exemption has been filed with the

Secretary shall be published in a newspaper of general circulation in the county in which
the operation is located and shall be published once and provide a thirty day comment
period. The public notice must contain at a minimum:

24.2.e.1. The quarrying number identifying the operation;

24.2.e.2. A clear and accurate location map of a scale and detail found in
the West Virginia General Highway Map. The map size will be at a minimum four
inches (4") x four inches (4"). Longitude and latitude lines and north arrow will be

indicated on the map and such lines will cross at or near the center of the quarrying
operation;

24.2.e-3. The names and business address of the requestor to include a

street address or route number;

24.2.e.4. A narrative description clearly describing the location of the

quarrying operation;

24.2.e.5. The name and address of the Department of Environmental
Protection Office where written comments on the request may be submitted;

24-2.f. Geologic cross sections, maps or plans of the quarrying operation
determine the followine information:

12
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24.2.f.1. The locations (latitude and longitude) and elevations of all bore

holes;

24.2.f.2. The nature and depth of the various strata or overburden
including geologic formation names and/or geologic members;

extracted;
24.2.f.3. The nature and thickness of anv coal or other mineral to be

24.2.9. A map of appropriate scale which clearly identifies the coal
extractlon area versus quarrymg area;

the operation;
24.2.h. A general description of coal extraction and quarrying activities for

coal and other minerals to be extracted:

estimated annual fair market values at the ti
minerals to be extracted:

24.2J.k. The basis for all
value estimates:

d

oDeration as exempt.

24.3. Requirements for exemption.

24.3.a. Activities are exempt from the requirements of the Act if all of the

following are satisfied:

24.3.a.L The er;nute*ive production of coal extracted from the mining area

determined annually as described in this paragraph does not exceed 16 213 percent of the

total production of coal and other minerals removed during such

period for purposes of bona fide sale or reasonable commercial use.

13
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243.a.2. Coal is extracted from a geological stratum lying above or

immediately below the deepest stratum from which other minerals are extracted for
purposes of bona fide sale or reasonable commercial use.

24.3.a.3. The eumu*a#+e revenu

# revenue derived from the coal
bona fide sale or reasonable commercial use

minerals shall be calculated at the time of us
than revenue.

24.3.b. Persons seeking or that have obtained an exemption from the
requirements of the Act shall comply with the following:

24.3.b.1. Each other mineral upon which an exemption under this per+

seelion is based must be a cornmercially valuable mineral for which a market exists or
which is quanied in bona fide anticipation that a market will exist for the mineral in the

reasonably foreseeable future, not to exceed twelve months. A legally binding
agreement for the future sale of other minerals is sufficient to demonstrate the above
standard.

24.3.b.2. If either coal or other minerals are transferred or sold by the
operator to a related entity for its use or sale, the transaction must be made for legitimate
business purposes.

24.4. Conditions of exemption.

A person conducting activities covered by this part shall:

24.4.a. Maintain on-site the information necessary to verify the exemption
including, but not limited to, commercial use and sales information, extraction tonnages,

and a copy of the exemption application and the Department's exemption approval;

24.4.b. Notify the Department of Environmental Protection upon the completion
oU2ero@entcessatiou of all coal extraction activities.

24.5. Stockpiling of minerals.

24.5.a. Coal extracted and stockpiled may be excluded from the calculation of
annual production until the time of its sale, transfer to a related entity or use:

24.5.a.1. Up to an amount equaling a 12-month supply of the coal
required for future sale, transfer or use as calculated based upon the average annual sales,

transfer and use from the mining area over the two preceding years; or

t4
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24.5.a.2. For a miningareawhere coal has been extracted for a period of

less than two years, up to an amount that would represent a l2-month supply of the coal
required for future sales, transfer or use as calculated based on the average amount of
coal sold, transferred or used each month.

24-5.b. The Department of Environmental Protection shall disallow all or part of
an operator's tonnages of stockpiled other minerals for purposes of meeting the

requirements of this part if the operator fails to maintain adequate and verifiable records
of the mining area of origin, the disposition of stockpiles or if the disposition of the
stockpiles indicates the lack of commercial use or market for the minerals.

The Department of Environmental Protection may only allow an operator to utilize
tonnages of stockpiled other minerals for purposes of meeting the requirements of this
part if:

24.5.b.1. The stockpiling is necessary to meet market conditions or is
consistent with generally accepted industry practices; and

24.5.b.2. Except as provided in paragraph .b.3. of this section,

the stockpiled other minerals do not exceed a l2-month supply of the mineral required for
future sales as approved by the regulatory authority on the basis of the exemption
application.

24.5.b.3- The Department of Environmental Protection may allow an

operator to utilize tonnages of stockpiled other minerals beyond the l2-month limit
established in paragraph 24.5-b.2. of this section if the operator can demonstrate to the
Department of Environmental Protection's satisfaction that the additional tonnage is
required to meet future business obligations of the operator, such as may be demonstrated
by a legally binding agreement for future delivery of the minerals.

24.5.b.4. The Department of Environmental Protection may periodically
revise the other mineral stockpile tonnage limits in accordance with the criteria
established by peragraphs .2. and 3. of this section based on additional
information available to the Department of Environmental Protection.

24.6. Revocation and enforcement.

24.6.a. The Department of Environmental Protection shall conduct an annual
compliance review of the operation requesting exemption.

24.6.b. If the Department of Environmental Protection has reason to believe that
a specific operation was not exempt at the end of the previous reporting period, is not
exempt, or will be unable to satisfy the exemption criteria at the end of the current
reporting period, the Department of Environmental Protection shall notify the operator
that the exemption may be revoked and the reason(s) therefore. The exemption will be

revoked unless the operator demonstrates to the Department of Environmental Protection
within 30 days that the operation in question should continue to be exempt.

l5
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24.6.c. If the Department of Environmental Protection finds that an operator has

not demonstrated that activities conducted in the operation area qualify for the
exemption, the Department of Environmental Protection shall revoke the exemoti
immediately notify the operator

determination.

24.6.e. Direct enforcement.

conduct activities in accordance with the terms of an approved exemption and knows or
should to know that the activities are not in

durinLthe period of the activities.

revocation or denial.

24.7 . Reporting requirements.

24.7.a.1. Following approval by the Department of Environmental Protection
of an exemption for an operation, the person receiving the exemption shall file a quarterly
production report with the Department of Environmental Protection containing the

information specified in paragraphb . 25.7 .a.3.of this section.

24.7.a.2. The report shall be filed no later than 30 days after the end of each
quarter.

24.7.a.3. The information in the report shall cover:

24.7.a.3.A. Quarterly production of coal and other minerals, and

24.7.a.3.8. The cumulative production of coal and other minerals.

t6
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24.7.a.3.C. The number of tons of coal stockpiled;

24.7.a.3.D. The number of tons of other minerals stockpiled by the
operator.

ion.

24.7.b.3. The information in the report shall include:

24.7.b.3.a. The number of tons of extracted coal sold in bona fide sales
and the total revenue derived from these sales:

24.7.b.3.c. The number of tons of coal stockpiled:

24.8. Public Availability of Information.

active.

t7
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confidential and if the information concerns

of the information.

24.9. Right of Inspection and Entry.

claiming exemption.

regulation shall:

credentials:

24.9.2.b. At reasonable times and w

24.9.3. No search warrant shall be re

Rationale: The change to 38-2-25 is to be consistent with 30 CFR 702.

l8
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Tuesday, ilanuary 13, 2004

3 p.m. to 5 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Minard, Vice Chairman
Snyder
Unger
Boley
Minear

The minutes have not been approved.

I-.,egisIat ive Rule -Makinq
Review Committee
(Code S29A-3-10)

Robert *Bob" Kiss
ex officio nonvoting member

Houee

Mahan, Chairman
Thompson, Vice Chairman
Cann
Kominar
Armstead
Faircloth

The meeting was called to order by Mr. Ross, Co-Chairman.

Joe Al-tizer, Associate Counsel, explained the rule proposed by
the PubLic Sewice Commission-RuLee and Regalations for the
Transportation of CoaI by Commereial lulotor VehieLes, 750C5R27 'stat.ed that the Commission has agreed to technical modifications and
responded to guestions.

,fefferson Davis, Weight Enforcement Officer with the Public
Service Commission; Bill Raney, representing the West Virginia Coal
Association; Delegate Caputo; and Fred Van Kirk, Commissioner of
Highways; addressed the Committ.ee and responded to questions.

Mr. Cann moved to amend the proposed rule on page 1-, section
L.a., by striking the words "public highways" and inserting in lieu
thereof "coal resource tranSportation roads" and, on page 7, SeCtion
4.4., by striking the last two sentences of that section. The

motion was adonted. Ms. Mahan and Mr. Thompson voted *No".

Ms. Mahan moved that the proposed rule be approved as modified
and amended. The motion was adopted.

Rita Pauley, Associate Counsel-, reviewed her abstract on the
rul-e proposed by the Division of Highways-Use of State Road Rights
of Way and AdjacenE Areas, L57C5R6, and stated that the Division has



agreed to technical modifications. She and Bill Light, Chief of
Outdoor Advertising with the Division of Highways, responded to
questions from the Committee.

Mr. Minard moved that t.he proposed rule be approved as
modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Environmental
Quality Board'Requiremeats Governing Water Quality Standards,
46CSR7. He explained proposed amendments, which were distributed
to members of the Committee, and responded to questions.

Libby Chatfield, Technical- Advisor to the Board; and Don
Garvin, representing the West Virginia Environmental Council;
addressed the Committee and responded to questions.

Mr. Snyder moved to amend the proposed rule.

Ms. Minear moved to amend the proposed rule.

Mr. Snyder moved to amend the proposed rule by combining the
amendments as proposed by all parties. The motion was adopted.

Mr. Snyder moved that the proposed rule be approved but with
no recommendation as to the amendments. The motion was adopted.

Mr. Ung'er directed the staff to write a letter to the
Environmental Quality Board requesting that the Board give its
position on each amendment.

Mr. Thompson moved that the Committee direct its staff to:
prepare the Committee's report and submit the report to the Clerk's
office of each House; draft a bill of authorization for each rule
contained in t.he report.; and cause the bil1s to be introduced in
each House with the members of the Commit.tee as sponsors in their
respective Houses. The motion was adopted.

The meeting was adjourned.
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Tuesday, ilanuary L3, 2004
3 p.m. to 5 p.m.

Senate iludiciary Committee Room, 208W

L. Review of Legislative Rulee:

a. Environmental euality Board
Requitements Governing Water Quality Standards, 46CSRL-

b. Public Serwice Commission
Ru-7.e and RegaTations tor the Transportation of CoaI by
CotwnerciaT Iulotor VehicLes, LSOCSR2Z

c. Division of Highways
Use of State Road Rights of Way and Adjacent Areas,
1_57CSR6

2. Other Business
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Amendments

On pages 5 and 6, by deleting existing section 5.2.c. and
replacing it with the following:

"5.2 . c. If a discharge will cause or contribute to
concentrations of pollutants which exceed criteria for t.he
protection of human health set forth in Appendix C at a public water
supply intake, such discharge shall- not be allowed unless a mi-xing
zorre has been assigned by the Director, after consultation with the
Commissioner of the Bureau of Pub1ic Health, to prevent j-nterference
with the Category A use. Human health criteria may be exceeded
within an assigned mixing zone, but shall be met at the edge of the
assigned mixing zone. Mixing zones for human health criterj-a shal-I
be mixed to prevent significant human heal-th risks and shal1 be
developed using reasonable assumptj-ons about exposure pathways. In
assessing the potenti-al human health risks of establishing a mixing
zorre upstream from a drinking water intake, the Chief sha1l consider
the cumulative effects of multiple discharges and mixing zones on
the drinking water intake.";

On page 5, by delet.ing section 5.2.h.6.;
On page 7, by adding to the end of section 6.A, the following

QAnfAn^4.

"On1y those waters at the point of intake for a public water
supply are designated for Water Supply, Public (Category A) .";

on page 8, by deleting sect:.on 6.2. and replacing it with the
following:

"6.2. Category A - Water Supply, Public - This category is used
to describe surface waters which, after conventional treatment, are
regularly used for public consumption. Compliance with the Category
A criteria in Appendix D, Table 1-, will be determined at the surface
water intakes for the public water supplies identified in Appendix
B.u

On page 8, section 6.2.d. by striking the sentence that reads
"The manganese human healt.h criteria shall not apply where the
dj-scharge point of the manganese is located more than five miles
upstream from a known drinking water source." and inserting a new
Section 6,2.e. to read as foll-ows:

"section 2.e. The manganese human health criterion shal-I only
apply within a five-mile zone above the surface water intake of the
public water supplies described above."

On page 8, section 6.3.b., foll-owing the words "(see Appendix
A for a representative l-ist.)" by inserting the following:
"Provided, That the streams added to Appendix A and approved by the
Legislature during the 2004 regular session shall be deemed as
st.reams nominated to be included in the l-ist, and may only be
considered trout waters pursuant to this rule after public comment



is received from each county where the stream is located, to allow
meaningful opportunity for review and comment by persons who live
or own property along such streams, and then promulgated in this
rule as trout waters during a subseguent legislative session."

On page !!, section 7.2.a.2., by deleting the entire section;
on page 18, by inserting a new section 8.5, to read as follows:

"The chronic criterion of 5 ug/t for dissolved selenium in Category
B use waters contained in Appendix C, Table 1-, section L2L.b shall
expire and be deleted effective on September L, 2004 and on that
date be replaced with the fol-lowing standard, absent an affirmatj-ve
determination by the Environmental- Quality Board prior to that date
that some other standard should appfy, and promulgated by emergency
rule: The concentration of selenium in whole-body fish tissue shall-
not exceed 7.9 ug/g on a dry weight basis and the 4 day average of
selenium dissolved in the water sha11 not exceed 185 ug/A more than
once every 3 years on the average."

Beginning on page 60, by striking the following parameters and
their related va1ues from Appendix C, Table 1:

Acenaphthene, Acrolein, Anthracene, Asbestos, Berlzldine,
Benzo (a)anthrecene, Benzo(a) Pyrene, Benzo, (b) Fluoranthene,
Benzo (k) Fluoranthene, Bl-s (2-Chloroethyl) Ether, Bis (2-
Chloroisopropyl), Ethern, Bis (2-Ethylhexyl) Phthalate, Bromoform,
Butylbenzyl Phthalate, Chlorodibromomethane, 2-Chloronaphthalene,
Chlorophenoxy Herbicide (2,4-D), Chlorophenoxy Herbicide (2,4,5 -
TP) , Chloropyrifos , Chrysene , 4,4 ' -DDD, 4,4 ' -DDE, Demeton,
Dibenzo (a, h) Anthracene, 3 , 3 ' -Dichlorobenzidine,
Dichlorobromomethane , 1-, 2 -Dichloropropane, 1 , 3 -Dichloropropene,
Diethyl Phthalate, Dimethyt Phthalate, Di-n-Butyl Phthalate,
Dinitrophenols, L,2-Diphenylhydrazine, alpha-Endosulfan, beta-
Endosulfan, Endosul-fan SuIfate, Endrin Aldehyde, Ether Bis
(Chloromethyl), Fluorene, Guthion, Heptachlor Epoxide,
Hexachlorobutadiene, Hexachlorocyclo-hexane-Technical,
Hexachlorocyclo -pentadj-ene, Hexachloroethane, Ideno (r, 2, 3 - cd) Pyrene,
Isophorone, Malathion, Methyl Bromide, Methylene Chloride, Mirex,
Nitrobenzene, Nitrosamines, Nitrosodibutylamj-ne, N,
Nitrosodiethylamine, N, N-Nitrosodimethylamine, N-Nitrosodi-n-
Propylamine, N-Nitrosodiphenylamine, Nitrosopyrrol idino , N,
Parathion, Pentachl-orobenzene, Pyrene, Sulfide - Hydrogen Sulfide,
Tetrachlorobenzene, 1 ,2 , 4 ,5 , ! ,2-Trans-Dichl-oroethylene, Tributyltin
(TBT), a,2,4-Tr:-chlorobenzene, 7-,A,2-trichloroethane,
Trichlorophenol, 2,4,5- 1

on page 3!, by restoring the existing list of public water
supplies in Appendix B.";

And,
On page 60, Appendix C Table L, by replacing the aluminum

criterion of "87 x CFs' with "750 x CFs'r.
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Water Quality Rule

moves to amend the bill by deleting the following parameters and their
related values from Appendix C Table 1:

Parameter Number in
proposed standard Parameter

cAs
Number

1 \cenaphthene 83329
2 \crolein t07028
7 \nthracene t20t2i
10 \sbestos L3322r,
13 lenzidine 9287!
L4 lenzo(a)anthrecene 564p'3
15 lenzo(a)furene 5032t
16 lenzo(b)Fluoranthene 20s992
t7 lenzo(k)Fluoranthene 20708!
22 I is ( 2-C h lo roethvl ) Eth er Ltt%
23 lis(2-Chloroisoorooyl) Ether 108601
24 lis(2- Ethvl he><rrl) Phtha late tt78L1
25 lromoform 75251
26 ]uWlbenarl Phthalate 8568;
33 lhlorodibromomethane L244'81
35 l-Chloronaphthalene 91s8;
37 lh lorophenoxv Herbicide Q.4-D) 9475i
38 lhf orophenoxy Herbicide Q.4.5 -TP) 9475)
39 lhloropyrifos 292t882
42 lhrysene 218019
45 1,4'-DDD 7254t
46 1.4-DDE 72555
48 )emeton 8065,18:
49 )ibenzo(a,h)Anthracene 5370:
53 !,3'-Dich lorobenzid ine 91941
54 )ichlorobromomethane 7527
58 1,2-DichloroproDane 7887!
59 1,3-DichloroproDene 54275(
61 )iethyl Phthalate 84662
63 )imethyl Phthalate 13111:
64 )i-n-Butyl Phthalate 8474i
66 )initrophenols 2555058t
68 [,2-Diphenylhydrazine 122661
69 rlpha-Endosulfan 95998t
70 rcta-Endosulfan 3321365S
7L lndosulfan Sulfate 103107t
73 lndrin Aldehyde 742L932
74 Ither Bis(Chloromethyl) 542881
78 :luorene 8673i
80 Suthion 86s0(

-1-
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Parameter Number in
proposed standard Parameter 3AS Number

83 leptachlor Eooxide 102457i
85 -lexachlorobutadiene 8768:
86 lexach lorocyclo-hexa ne-Techn ical 31986t
87 lexach lorocryclo- oentad iene 77472
88 -{o<achloroethane 67721
89 ld eno( 1,2,3-cd )Pvrene 19339:
91 sophorone 78591
93 vlalathion L2L75!.
97 vlethvl Bromide 74839
98 vlethylene Chloride 75092
100 vlirex 238s8s5
103 {itrobenzene 9895r
104 tlitrosamines
105 tlihosodibutvlamine. N 924t6=
106 tlitrosodiethylamine, N 55185
107 tl-N itrosod imethyla m i ne 627s9
108 tl-N itrosod i-n- Pronvla m ine 62t641
109 tl-N itrosod iphenylam ine 8630(
110 t|itrosopyrrolidine, N 930552
113 rarathion 56382
LI4 )entachlorobenzene 508935
tzt Trene 12900(
L27 iulfide - Hydrooen Sulfide 778306t
130 fetrach lorobenzene, L,2,4,5 9594=
136 |.,2-Tra ns-Dichloroethvlene 156605
r37 fribuWltin ffBT)
138 1,2,4 f richloro benze n e 120821
t40 l, 1,2-trich loroetha ne 79001
t42 l-rich lorophe nol 2,4,5- 9595r

-2-
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IYEW POLLUTAI\ITS PROPOSED X'OR N)DITION TO WV WQS RT'LEt
POLLUTANT SURROTII\DING STATES WTIE PANATIITTNN

CTIRRENTLY INCLI]DED IN WQS
MD VA PA DE oh. R KY wv

I Acenaphthene X X X x X
2 Acrolein X X X X X
J Antbracene X X x x X
4 Asbestos x X
5 Benzidine X X x x X
6 Benzo(a)Anthracene x x X x x
7 Benzo@)Pyrene X x x X x X
8 Benzo(b)Fluoranthene X X x X X
9 Benzo(k)Fluroanthene X x x X X
10 Bis(2-Chloroethyl)Ether X X X x
11 Bis(2-

Chl oroi sopropyl)Ether
x X x

t2 B is (2-Ethylhexyl)Phthalate X x X X x
13 Bromoform X X X x x
t4 Butylbenzyl Phthalate X X X X x
15 Chlorodibromomethane X x x X x

a6 2-Chloronaphthalene X x X x
77 Chlorophenory Herbicide

Q',4,s-TP)
l8 Chlorophenoxy Herbicide

Q,4.D)
X X x

20 Chryseng X X x X X
2l 4,4'DDD X X X X x
22 4,4',-DDE X X x X x
24 Dibenzo (a,h)Antbracene x X x x X X
25 3,3' -Dichlorobenzidine X X X x X X
26 Dichlorobromomethane X x X X x
27 1,2-Dichloropropane X x X x
28 1,3-Dichloropropene X X X X
29 Diethyl Phthalate X X X X X X
30 Dimethyl Phthalate X x X X X
31 Di-n-Butyl Phthalate x x X X X
32 Dinitophenols

(2,4, dinitophenol?)

X? x? x?

33 1,2-Diphenylhydraeine X X X X XI alpha-Endosulfan X X X x? x X
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POLLUTAI\TT SI]RROT]IiDING STATES WIIH PARAMETER
CI]RRENTLY INCLT]DED IN WOS

MD VA PA DE oh. R KY wv
35 beta-Endosulfan X X X X? x x
36 Endosulfan Sulfate X X X? x x
37 EndrinAldehvde x X X
38 Ether, Bis(Chloromethvl) X?
39 Fluorene X X X X X

4l Heptachlor Epoxide X X X x x
42 Hexachlorobutadiene x x X x x
43 Hexachlorocyclo-hexane:

Tecbnical

(Lindane?)

X? X? x? x? X? X?

44 Hexaclloro cyclopentadiene x X. X x X
45 Hexachloroethane x x X X X
46 Ideno( 1,2,3-cd)Pyrene x X X X X
47 Isophorone x X x X x x
49 Methyt Bromide x x x
50 Methylene Chloride X X x x

Nitobenzene x X x X X
53 Nfi6s5aminsg X
54 Nifrosodibutvlamine.N X
55 Nitosodiethylam in e.|.{ x
56 N-Nihoso dimethvlamine X X X X X
57 N-Nihosodi-n-Propvlam i n e X X X x X
58 N-Nitosodiphenylamine X x X X
59 NitosopynolidineN X

61 Pentachlorobenzene X
62 Pyrene X x X X

64 Tetachlorobenzene. 1 . 2.4.5 -' x
6s 1,2-Tran s-Dichloroethvlene X x x

67 1,2,4 - Trichlorobenzene X x X X X
68 1, 1,2-Trichloroethane X X X x
69 Trichlorophenol.2. .S - X

J"''
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Shaded rows indicate parameters for which only aquatic life criteria are proposed for addition to the WV Water

-)ualitv 
Standards. No human health criteria are proposed for addition fot these parameters.

:
WV The above parameters proposed for addition to the WV Water Quallty Standards are included in EpA's
National Recommended Water Quality Criteria: 2002. This Decemb ir ZOOZdocument included new
parameters and updated criteria for existing parameters as well as criteria added by EPA to its National
Recommended Criteria in 1999,

MD Maryland's water Quality standards became effective in June z0ol.

VA Virginiahas a "final draft Water Quality Standards" which is not yet effective. This update will add many
of the parameters above which are not yet part of the Virginia Water Quality Standards.

PA According to EPA's web site, the latest amendments to Pennsylvania's criteria became effective on
August 2,2001. Thus, these standards likely would not include parameters added by EpA in200}.

DE Delaware's Water Quality Standards were last amended on August ll,1,ggg. Thus, these standards likely
would not include parameters added by EPA to its National Recommended Water Quallty Criteria 11-2002.
Delaware is currently undergoing a triennial review in which they are adding many of thi pollutants that are in
EPA's National Recommsnded Water Quallty Criteria :2002 document. Delaware,s goal is to finalize these
changes by spring 2004.

OH Ohio has watershed specific water qua,lity standards. For this analysis, only the Ohio River standards were

lviewed since that is the watershed -"tt uppiicable to a review of West Virginia Water Quatity Standards.
Jhese standards become effective December 30,2002.

KY The effective water quality standards in Kentucky, used in this analysis, have a 1999 effective date and
thus likely would not include parameters added by EPA to its National Recommended Water Quality Criteria in
2002. Kentucky is currently (fall 2003) updating its water quality criteria and it appears that they are
incorporating the majority of criteria from U.S. EPA's National Recommended Water Quatity Criteria: 2002. If
all criteria contained in Kentucky's proposed rule are finalized, the majority of the 69 pollutants would then be
included in Kentucky's water quahty standards.
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moves to amend 46CSR1 as follows:

On page B, Sectj_on 6.3.b., to read:

6.3.b Category 82 Trout waters. -
herein (see Appendix A for a representative

q\ + (n,.s

As def ined in 52.20,

list.) Provided, That

from each countv where the stream is located, and then promulgated

as trout waters duri-nq a subseguent leqislative session- prrbl ir:

trout waters pursuant to this rule after public comment is received

conment shall consist of publishinq the list of streams in the

countv in a Class IfI feqal advertisement in accordance with the

Drovisions of article three, chapter fi-ftv-nine of this code. The

state that written comments on the stream will be accepted until a

specified date, within thirtv davs after the first date of
publication of the notice. The publicatiqn area of the notice

portion of the proposed permit area is located.
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Selenium Standards
Amendment to 46 CSR I

[Senator/Delegate] moves to amend [name of current pl6making proposal]
by providing that the the chronic criterion of 5 ugA for dissolved selenium in Category B
use waters in proposed Appendix C, Table l, section lzl.b shall expire and be deleted
effective on September l,-i004 and on that date be replaced with the following standard
absent an affirm-ative determination by the Environmental Quatity Board prior to Septe,mber
1,2004 that some other standard should apply:

"The concentration of selenirm in wh
on a dry weieht basis and the 4 day average of selenium dissolved in the water shall not
exceed 185 ugfl more than once every 3 years on the average."

c0807014: I
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c0806865.1

Aluminum Standards
Amendment to 46 CSR I

[Senator/Delegate] moves to amend [name of current rulemaking proposal]-
by inserting the following with the following amendment:

Replace the chronic aluminum criterion of 87 x CFs for Category B uses in Appendix
C, Table 1, section 5 with 750 x CFj



),]
Manganese Standard

Amendment to 46 CSR I

[Senator/Dele-eate] moves to amend [name of current rulemakin*e proposal]

by insertin-9 the following rvith the tbllowing amendmenrs:

6.2.d All other surface water intakes where the water is used tbr human consumption. (See
Appendix B for partial listing of Cate-sory A waters; see sectio n7 .2.a.2.herein tbr aclditional
requirements of Category I waters).

Also, the reterence in proposed Appendix C, Table I at section 93 should be aniencled as
f ollorvs:

93 Manganese (see 96.2.d & .e)

c0806279. I

a*nornfi *r;fi tdry-wata-souru-f,
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Changes to Water Quality Standards to Clarify that the
Category A Use does not Appty State-wide

December 912003

Delete 46 C.S.R. l-5.2.c and replace it with the following:

5.2.cIf adischarge will cause or contribute to concentrations of pollutants which exceed
criteria for the protection of human health set forth in Appendixb at a public water
supply intake, such discharge shall not be allowed unless a mixing ,ooi h* b."o
assigned by the Director, after consultation with the Commissioner of the West Virginia
Bureau of Public Health, to prevent interference with the Category A use. Human health
criteria may be exceeded within an assigned mi*ing zone, but itrutt t" met at the edge of
the assigned mixing zone. Mixing zones for hurnan health criteria shatl be sized to
prevent significant human health risks and shall be developed using reasonable
assumptions about exposure pathways. ln assessing the potential human health risks of
establishing a mixing zone upstrearn from a drinking water intake, the Chief shall
consider the cumulative effects of multiple discharges and mixing zones on the drinking
water intake.

Delete Section 5.2.h.6.

Add the following as the third sentence in Section 6.1:

Only those waters at the point of intake for a public water supply are designated for
Water Supply, Public (Category A).

Delete Section 6.2 andreplace it with the following:

6.2 Category A - Water Supply, Public - This category is used to describe surface waters
which, after conventional teatnen! are regularly used for public consumption.
Compliance with the Category A criteria in Appendix D, Table 1, will beietemrined at
the surface water intakes for the public water supplies identified in Appendix B.

Delete Section 7 .2.a.2.

Restore the list of public water supplies in Appendix B.

4.

2.

5.

6.

R0005824.1
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January 13,2004

Hon. Robert Kiss, Speaker of the House of Delegales
Hon, Earl Ray.Tomblin, President of the Senate

Re: Legislative Rulemaking Conoerning Coat Resource Transportation System
(CRT$); Rules Adopted by the Public Service Commission, by Order of
November 21, 2009, 1S0 C.S,R. $eries 27

Gentlemen:

The lnternational Union, United Mine Workers of America, submits the following
comments concerning the above-referenced regulations, hereinafter referred to as Coal
Transportation Rules ("CTR'), recently adopted by the Public Servlce Commission to
implement the Coal Resource Transportation System ('CRTS) established under Senate
Bill No. 583, 2003 Regular Session.r The rules have been submitted by the Commission
to the Legislalure. The UMWA submitted comments in the course of the proposed rule
making and notes that some of its suggestions were adopted by the Commission. In the
following, the UMWA addresses both the rnatters which it believes were not properly
resolved by the Commission and those that were, ai least in part:

1. WajVer of,0oalJranpp.p_r"tation,RUleE - The Commission adopted the
suggestion of the UMWA that notice be provided whenever exceptions from the rules were
sought but did not accept the comment that the Gommission establish standards for such
exceptions. While recognizing the need for notice, the CTR did not provide for any lapse
of time between the time legal notice is published and the request for exceptions are either
heard (for which notice should be given) and decided. Although essential in any situation,
adequale notlce and the opportunity to review the appllcation and submit relevant
information for consideration by the Commission is allthe more important because the
Commission has taken the position that the situations for which waivers could be
considored are too varied to establish any standards.



Safety-hsp.ection and fraln!,ng - In response to the UMWA's request that safety
checks and inspections and trainlng requirements be set forth in the CT'S, the Commisiion
pointed out that it already borrows certain provisions from the Federal Hlghway
Administration on these matters. Since conclusion, the importance of en-forcement of
these regulations, both from the point of view of the employees working in or around the
trucks and communities through which the trucks pass caniot be overJtated, the UMWA
urg|l y.ou to impress upon the Commission the importance of full enforcement of safety
and tralning requirements.

Effective Oate -- The Commission stood firm ln the face of industry requests to
!9tty '-lelqmentation 

of Senate Bill 5E3 until finalization and designation of the CRTS.
The UMWA urges you to do the same.

- Penalty f.of fgiling to file timely reporlp - The PSC proposed and finally adopted a
maximum penglty of "up to $100" for violations of the all-important timely and accurate
reporting of cogl shipments and scoffed at our characterization of the maximum amount of
the penalty as being 'peanuts." Unfortunately, the UMWA has witnessed an eroslon of the
effectiveness of mine safety enforcement through the trivialization of mine safety fine
procedure. The Commission represented that if, upon experience, the amount of the
administrative sanction appears insufficient, "the Commission wilt revisit this issue ...".
Any fine should, in any event, not be less than $100. Otherwise, we encourage you to
monitor the commission in this regard, as the UMWA intends to do.

Public acgess to reports - The Commission, as required by the Freedom of
Information Act,z correctly.recognized that reports required by SB-583 to be filed with the
Commission are public information within the meaning of the FOIA. There is a very narrow
exception in Senate Bill 583, West Virginia Code $17C-17A-3(BX1), for any "trade secrets"
which may be present in documents collected in the very limited context of "inspections'
by the "Commission' of "all trucking-related records of shippers ...'. In response to certain
induslry arguments which attempted to use S17C-17A-3(BX1) to broaden this narrow
exception for trade secrets revealed during the course of lnspectlons by the Commission,
the Commission noted that $3(BXl) is not intended to protect rcports filed with the
Commission. The only possible exceplion to the public information status of those reports
would be the 'trade secrets" exoeption to FOIA, which is narrowly defined.3 lt is difficult to
understand how the weight of a comrnodity being shipped from one point to another could
evor constitute a trade secret. The Commission wisely, and as required by FOIA, left
resolution of these quesflons to the FOIA.

Delay in issuance qf ,glta,t!gn$ - With regard to the administrative procedure for
issuance of citations set forth in $5, the Commission has changed the mandatory
requirement that its staff "will issue a notioe of violation no later than thirty days from the
date of the oitation ...n to a permissive 'may.' SSs.3 and b,4, Absent some aCceptable
explanation of this change, the thirty-day regulation appears to be reasonable and no
reason is offered as to why it would take more than thirty days in the normal course of
business to issue such a citation. The modificatlon does not even set another maximum

-2-
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p.eriod of time; instead, the amendmeni removes any requirement that the notice of
violation be issued within a finite period of timo. Aotirally, at the onset of a program, it is
important to establish the credibility and effectiveness oiine enforcement efforts. For that
reason, the thirty-day maximum inihe orlglnaf proposed rules should be maintained.

Respectfully s upm itte/,

(il!ilr'L
Cecil Roberts

Members of Rules Committee

r{

Endnotes

1. The statute primarily in questlon ls found at West Mrglnia Code 517C-17A-l et seq.

2, West Vlrglnia Code S2gB-1-1, et seq.

3. WestVirginia Code 5298.1-4(1).
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TEAEATIW AGENDA

IJEGISIJATI\TE RIILE-IITAKING REVIE9T COMMITTEE

Tuesday, ilanruary 13, 2004
3 p.m. to 5 p.m.

Senate iludiciary Committee Room, 208W

1. Review of Legislative Ru1es:

: fl:T":l"lT:i:"";:::ff"1"
. No Action Taken November L6
o Laid over from October 2L, 2003
. NO Technical Modifications

-nl'l.drfi,s ,_
afiaU\Y' JyreLI RuJ.e and Regurations f or the Transportation of

CommerciaT Motor VehieTes, J-50C5R27

. No Action Taken ilanuary 1J-

. Technical- Modifications

nnod'.,9e4 of Way and Adjacent Areas,ate Road Rights

No Action Taken
Rita

a.
Requirements Governing Water Quality Standards, 46CSR1-

Coal by

Use of
157CSR6

a

a

Other Business

ilanuary 1-1

2.

.t

State Road



Tuesday. .fanuarT 13. 2(X)4

3:00 *5:00 p.m.

Earl Ray Tomblin, ex
offrcio nonvoting member

Senate
Ross, Chair
Minard, Vice Chair
Snyder
Unger
Boley
Minear

Robert S. Kiss, ex
officio nonvoting member

House
Mahan, Chair
Thompson, Rick, Vice Chair
Cann
Kominar
Armstead
Faircloth
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