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Introduction

During the 2006-2007 interim period, the Joint Committee on Government and Finance
directed the Agriculture and Agribusiness interim committee to consider:

Senate Concarrent Resolation 69 - Requesting the Joint Committee on Government and Finance
to study voluntary farmland protection.

The Commiuee heard testimony regarding several topics, including: chronic wasting disease;

voluntary farmland protection programs; the Asian lady beetle; alternative fuels including ethanol;
the status of the bee industry; the protection of livestock from coyotes; and the agricultural lime
regulations.

Sile Visitation

During the August interims, a site visitation was conducted at the West Virginia Aqua LLC
facility. West Virginia Aqua LLC is an aquaculture company located in Logan County which
produces the Isis Arctic Char. The aqua farm raises more than 450,000 pounds ofArctic Char every
year. Isis Arctic Char is the only brand of freshwater Arctic Char produced east of the Mississippi
and it is produced year round.

Guest Presentation

During the September interims, the committee invited Sandra Robison, Director of



Pennsylvania's Farmland Protection program, to discuss the program with the committee. The
Pennsylvania Agricultural Conservation Easement Purchase Program was developed in 1988 and
has protected the most farmland in the United States. The first easements were purchased in 1989.
Counties participating in the program have appointed agricultural land preservation boards with a

state board created to oversee this program. The state board is responsible for distribution of state
funds, approval and monitoring of county progams and specific easement purchases.

West Virginia's Voluntary Farmland Protection Programs

West Virginia is losing farmland. From 1964 to 1997,the U.S. Department of Agriculture
reports that West Virginia lost 17,732 farms and 1,823,060 acres of farmland. From 1982 through
1997 ,twenty-five of the most productive counties in West Virginia had a combined loss of 103,519

acres of productive farmland. Forty percent of the loss came from the three county eastern

panhandle area. The U.S. Department of Agriculture also reports that West Virginia lost 21,676

acres of orchard land from 1964 to 1997. To address the loss of agriculture land and woodland as

open space, the West Virginia legislature passed the Voluntary Farmland Protection Act into law
on March 10, 2000.

The Farmland Protection Programs established by each county and the State Authority set

uniform standards and guidelines for the eligibility ofproperties and the ranking criteria utilized to
prioritize funds allocation to purchase conservation easements, or to pay associated costs for the
purchased or donated easements. The guidelines established by the various programs outline the
methods of farmland protection available to prospective participating property owners, and the
procedures to be followed in applying for program consideration.

Nonnative Species

During the December interims, Steve Hannah, Deputy Commissioner Department of
Agricultural, discussed the nonnative species bill. Nonnative species are not domesticated and their
behavior is unpredictable. Nonnative species present health concerns to humans and to our
agricultural industry.

Interim Legislation

The Committee had under consideration the nonnative specie bill and an update to the

agricultural liming law. Both biil were adopted by the committee and recommended for passage

during the 2007 Regular Session.

Conclusions and Recommendations

The Committee requested additional information from several of the aforementioned
presenters and all handouts and information contained in the minutes for the meetings are on file in



the office of the Interim Commiftee on Agriculture & Agribusiness. The Committee makes the

following recommendations:

That the Department ofAgricultural receive $75,000 in additional appropriations for
the Apiary industry;
That consideration be given to finding a funding source for the West Virginia Farm
Land Protection Authority including but not limited to a bond levy or a title transfer

tax; and
That the Department ofAdministration consider selling West Virginia farm products

in the capitol cafeteria.

Respectfully Submitted,

/4/
Delegate
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(By Delegates/Senators )

I Introduced ,2007 ]

A BrLL t.o amend and reenact S19-15A-1, S19-15A-2' 519-l-5A-3, Si9-

15A-4, Sl-9-l5A-5, S19-15A-6, S19-15A-1 , S19-15A-8, S19-15F--9,

and Sf9-l-5A-10 of the Code of West Virginia, 1931' as amended,

all relaf i no f o tho rocrlr'l :t-'i crn of agricultural liming

materials; updating definitions;

Be it enactea by the LegisLature of West Virginia:

That s19-15A-1, 519-15A-2, 519-15A-3, S19-15A-4, 519-15A-5,

S19-15A-6, S19-15A-7, S19-15A-8, S19-15A-9, and S19-15A-10 of

t.he cod.e of West Virginia, 1931, ds amended, be amended anC

reenacted, all to read as follows:

ARTICLE 15A. IIEST VIRGINIA AGRICULTUR.ilL LIMING I'IATERIAIS I"AW.

S19-15A-L. Definitions of words and terms.

As used in this article:

(a) "Aqricultural liming material" means a product w'jfh

eaisiurft-sr t.hat contains calcium and magnesium carbonate. hydroxide
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or oxide, which is @ capable of neutralizing

soil acidity.

-,':j.'lL
sv+s* e t .

(b) "Brand" means the term, designation, trademark, product

name or other specific desiqnation under which individual

acrir:rrlf rrral l imino matcrials are offered for sale.

(c) "Buf.k" rfteans aqr@ materials in nonpackaged

fnrm

(d) "Burnt lime" means 3

eon-s:i-st

ox' calcined mate rial comprised-ehrie-f.Ly--oL

calcium oxide in natural association with lesser '- amounts of
:

maqnesuirn' and which is capable of slakinq with water.'

(e) "Calcium carbonate equj-valent'l

(CCE) is an expression of Lhe-acrd

neutralizinq capacity of an aqricultural liming material relative

to fhat of a rlrrre r:alc:irrm earbonate, expressed as a percentage.

(f) "Commissioner" means the Commissj-oner of Agriculture of

the state of West Virginia or his or her duly authorized agent.

(q) "Distributor" means any person who sel}s or offers for

sal-e agr:-cuIturaI Iiming products that are registered pursuant to

this article, i-o'n--- are but does not

include persons who ret.ail registered products in non-bulk form to
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the ultimate consumer

.(h) l',Dolomite" means an agricultural liming material composed

chiefly of carbonates of magnesi-um and calcium in substantially

equimolar (1-1. f9) proportions.

(i), "Embanglo" means an order prohibiting the sale, processing,

mixing, transporting and use of any product.

- (j.):'"Fineness''.effiion" means

#|hanor.Fn|a-^.n,lr.ra.iahtofthemateriaIwhichwil1Lrrs ylvuueL vy LII€ ysl-(-€IlLctg€ J.,,y wErVrrL v! --.:*

pass U.S. standard sieves of specific sizes

(k) "Ground shells" means a material obtained by grinding the

shells of rnollusks.

(f) "High calcrc liming material" means an agricultural liming

material containing at ieast twenty-five percent. calcium and at

Ieast ninety-one percent of the total cal-cium and magnesium i-s

calcium.

(m) "High magnesic liming material" means an agricultural

Iimirig material containing at least six percent magnesium.

(n) "Hydrated Iime" means a material made from burnt. Iime.

(o) "Tnclrrsf ri a l Co-Procirrct" means anv i-ndustrial waste or bv-

will neutralize soil aciclitv. which mav be designated bv prefixing
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the name of' the industry or process by which it is produced

including but not limited to: gas-house lime, , 'tannerel -, l-ime,

acetvlene li-me-waste, lime-kin ashes and calcium silicate.

+of (p) "Label" means any written or printed matter on or

attached to the package or on the delivery ticket which accompani-es

bulk shipments.

ffi (g) "Limestone" means a materiat consisting essentially of

calcium carbonate or a combination of calcium ,carbonate with

magnesium carbonate capable of neutrali-zing soil acidity.

@ (r) "MarI" means a granular or loosely consolidat.ed earthy

--{-^-i -'l,!,GLs!rq! uv,,,yos€d largely of shell frag'ments and calcium carbonate

precipitated in ponds. ,

-(-rr (s) "PercenE. or percentage" means a

part of a whole expressed in hundredt.hs by weight.

S (t) "Person" means any ind.ividual, partnership,

association, fiduciary, firm, corporation or any organized group of

persons whether incorporated or not.

+t+ (u) "Registrant" is a person who registers agricultural

Iiming materials by product and is responsible for the guarant.ee of

sueh the product.

ac=crrey;

(rr) ttTr;nnrr mnrnn f1.ra.t^-i^n:r. inn n.i vc-- f^ i1^^ ^-^.IUCL ffOm itS\ t / *-rri ittgdllS LIIe (JeUI9lldLfUlt 9IVcII L\J Llrs |';!vsl
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source material.

(w) "Ton" means a weiqht of two thousand pounds, avolrdupois.

(x) "Weight" means the weight of undried liming material as

offered for sale

519-154-2. Registration of brands; registration fees' 
.,

(a) No Agricultural liming material sffi mav not be used,

sold or offered for sale in the state unless it has been registered

with the commissioner

(b) Apptication f or regis t ration shall be macie to the

commissioner on forms approved or supplied by the cornmissioner.

Each separately identifj.ed agricultural- liming material shall be

registered before being distributed or used in the state.

(c) The commissioner shall collect a @

registration fee for each brand of t.he agricultural liming material

reoi qf crcd - and a ten---derl:|a'rv 99! v9,

registration fee from aIl distribuLors of agricultural Iiming

materj-als. The commissioner shall set. the reqistration fees by

Iegislative rule.

(d) All registrations shall expire at the end of the calendar

year of issue unless sooner revoked by the commissioner as provided

in section six of t.his arti-cle.
(e) Valid reoistrants of aoricultural liminq materials are

exempt from obtaining a distributors permit, unless distributing

another reoistrants oroduct.
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519-15A-3. Required, laLeling; toxic material.s, prohibited.','::' :.'

(a) N.o A person sffi may not se1l, offer to sellr or'expose

for sale in the st.ate any agricultural liming material-s which do

not have affixed to the outside of each package in a conspicuoris

manner a plainly printed, stamped or otherwise marked label, tag or

statement, or in the case of bulk sales, a delivery invoice

i -^l,,,.li ^^ ^!rrruruulrry GL least. the following:

(f) The nan,e and principal business address of the

manuf acturer or distribut.or.

(2) The brand name of t.he agricultural liming material.

(3) The identificat.ion of the product as to the type of lirning

material.

(4) The rt€t weight of the agricultural liming material.

(5) The minimum percentage of calcium oxide and magnesium

oxide or calcium carbonate and magnesium carbonate. sr-tsffi

i-trrr

(6) The calcium carbonate equivalent as d.etermined by methods

prescribed by the

International.

(7) The minimum percent by weight. passing through United

States standard sieves.

(8) The fineness classificat.ion of the material

(b) A copy of the statement provided for j-n subsection (a)

shall be posted for each brand sold in bulk at each site where
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purchase order,s are accepted or from which deliveries for such

liming materials are made. ' '

(c) No information or stat.ement sffi may appear on any

package, label, delivery invoice or advertisement which gives a

false or misleading impression to the purchaser as to the quality,

analrzqis.|rrneoreomnosi|ionofthe1imingmateria1.sjtJv uvrrryvJrurvrr v!

(d) When agricultural Iiming material has been adulterated

srrhseorreni f n nar-kaoi ncr- l:hal i no or I nadi nrr i- herenf and befOrelvqur\qYIlIY, IsvE!IIrY v! f vsu+rrY

..
clel iverv has been made to the consumer, conspicuous, 'plainly wordedfvv..v'.z.v9v9v,r

notice to that effect shall be affixed by the vendor t.o the package

or delivery invoice to identify t.he kind and degree of adulteration

therein: Provided, That no agri-cultural liming material sffi pay

not be srold or offered for sale in the state which conLains t.oxic

materials in quantities injurious to plants or animals when applied

according to directions.

S19-15A-4. Inspection fee,' report of tonnage; annual rePort.

(a)

ort Each sales invoice prepared in normal course of business by

registrant or distributor r:sfteceing shalI reflect the

sa-,id the inspect.ion fee and the name of the payor. erffire

JA.tiC.

(b) hlithin thirty dalis following the thirtieth day of June and

f he f hirf v-f i rst. ciarr of Dcr-ember of each year, each registrant and

d.istributor shalI submit. on a form furnished by the commissioner a

^i F.l.^-g I LI]C !

amount of
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summary of tons of each agricultural Iiming material soIdl:,or

distributed by'h-iTn each registrant and distributor in the state

during the previous six months' period. S,uch The report of. tonnage

shallbeaccompaniedbypaymentofaninspectionf.eeffi

@ as established bv leqislative rule. If ffif the

tonnage r or portion thereof, has been paid by another person,

documentation by invoice must. accompany such report. The rn'itLmum

semiannual oayment and late fee shall be established. by legislative

rule.

(c) The commissioner shal-l publish

annually on t'he Deoartment of Aoriculture' s web site, tc---eraeh

oY!ruurLu!c,l -LIftaIir), lttd,Lgl-Iqr !syrJL!qrru, urJL!rvuLv.

i-n+-F-res+-Fri---rrpl^<rn-r<- a /-^mrrns'i i- e renorf showi no the net tOns OfvvllllJvJ4u9

agricultural Iiming material sold in this state during the

nronod i na norigd. ThiS 1. enorf slta-*i-i-n---rr-r-*r-aw maV nn+. A j trrr'l nav!svEs!rrv _99!Ivu. LIIIJ LE:vv!L J!1q!r !rr !rv wqj rrruJ rrv9 s!vuf9v

information that can be related to the business of anv individual

registrant.

S19-15A-5. Inspection; sampling; analysis.

(a) The commissioner shall to audit'
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inspect', r $dmple, analyze and test agricultural liming materials

used, sold or offered for sale within the state a.s he or she nray

dssn considers necessary to determine whether firelt.the agricultural

liming .materials are in compliance with the provisions of this

artic1e...aftdForthispurpoSethecommissioneri#
'.

m:\z onf or rrn^rl any public or private premises or carrj-ers during:j.j-J! *I- v

reasonable times to inspect and sample liming materials, and to

inspect record.s related to their distribution.

(b) The methods of analysis and sampling shall be those

rnnrnrrorl l-:rr lhe COmmissioner and guided by the AOAC procedures.

assoc"

ffi

(c) The results of official anaiyses of agricultural liming

material-s and portions of of ficial samples shall be dist.ributed by

the commissioner as he or she fltay-deefi considers necessary to carry

out the enforcement of this article.

(d) The commissioner shaII, on request, provide the regisLranL

with a portion of the official sample: Provided, That the request

be is made within thirty days of the assessment of a violation.

(e) The-esrnrn-tsss-ioner In determrning whether any agricultura]

Iiming mat.erial is deficient in guarantee, the commissioner shall

l-ra rrrrirlocl qnlalrr hrr 1-ha nf4:^l^I ^^--.l^vE Yurusu JUrL!J vy Llrs v!!IUIclI >dlltj.jI(:.

519-15A-6. Ernbargo; suspension or cancellation of registration;

seizure of materials.
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(a) The commissione,r ffi may suspend or cancel

the registration of an1r,,,b.rand of agricultural liming naterial, and

fo may refuse the application for registration of any brand of

agricultural liming material upon being presented satisfactory

evidence that the registrant has used false, fraudulent or

deceptive practices in. the evasj-on or attempted evasion of the

provisions of thiS art.icle or any

related rule: Provided, That no registration shall be suspended,

revoked or refused until the reqistrant has been grven an

rrl1y1/\r1-rrn i 1- rr 1- 6 .qnn6er fnr a heaf inO befOfe thg COmmiSSiOnef .vl/uv! Lqrrr uJ Lv qlJygo! !u! q lrsq! !rry vu!\

(b) The commissioner may issue an embargo order to the owner

or custodian of any lot of agricultural liming material when he or

she finds saici agricultural liming material is being offered or

exposed for sale in violation of any of the provisions of this

article or related rule. afth-strei"r

The order shall remain in effect until it has been rescinded in

wri ri ncr lrrr 1- he commiSSiOner : PrOvided, That the commiSSiOner Sitai=rrJJivirv!. LLvv f LLLq

mav not rescind any embargo order until the requirements of this

article have been complied with and all related costs and expenses

have been Paid.

(c) Any agricultural liming material found to be in violation

of the provisj-ons of this article sH:i--be is subject to seizure on

complaint of the commissioner to a court of competent jurisdiction

in the county in which such agricultural liming material is

10
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located. If the court orders the condemnation of such material it

shall be disposed,of in a manner consistent with the quality of the

agricultural liming material and the laws of the . state. frr-ns

ffi The- court mav not order the 'disposition of said

agricultural liming material without first

giving t.he elajntarrt owner or custodian an opportunity to apply to

the courL for release of said the agricultural liming material or

for nFrmissinn i- n nrnr-aqq Or relabef 3-a-id the agriCultural limingy!vvuJJ v!

material to brinq it in comcli-ance with this article.

5L9-15A-7. Deficiency assessment, tolerances and palrtnent.

(a) A registrant shalI pay a deficiency assessment in

accordance with the crovisions of this section for each lot of

agricultural liming material found to be deficient in its
rnlaarr r6'1"6'r- ^^ficiencies existing in more than oneV uc!o.tl Ls<,!I driO.-L y:)ID . IJ(:! IUtYjIIL.-L<jD E,

component shall be considered addit.ional viol-ations.

w
srial I oarr a r.;ef i r r enclr aseF<emF:+F Fcr]ai trO truto trlfiieS eiie aeEuai* r*J

rtLt/rvs

11
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fg| (b) S.tteil A registrant shall pay the deficiency assessment

s+rra++-Ue--pa:-e to the ultimate consumer of the product, ta-ith and

deliver receipt.s fcr the paynr.ent to the

commissioner. as----ev'i If sajd the

ultimate consumer is not known, the penalt.y assessed shall be paid

to the commissioner and deposited as set fort.h in section nine of

1L.i^ --+.i^i^LIIIJ C1L LIL.L=.

1+ (c) If 'afty a deficiency assessment has not been paid

".i F1. .i ^ ^.i.,r., -.1-,,-wrLrr.rr.r. 5r?1Ly L,ldy5

| ^^-^l+paymenL penarcy,

of the notice of sida the assessment, then a late

as established bv Ieqislative rule, @

will be added for each 180 daYs

streh that the assessment remains unpaid.

519-15A-8. RuIe-making Authority.

L2
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The commissioner shaII propose rules for legis..J.ative approval

in accordance with article three, chapter twenty-nine-a of this

code to establish, implement and enforce che provisj-ons of this

articl-e, waich rules shall include, but not be limited to:

(1) The minimurn acceptable fineness classifications;

(2| Tiie minimum acceptable calcium carbonaLe equivalents for

agricultural Iiming materials; and

(3) The establishment of fees requireci by this article.

S19-15A-9. Disposition of Fees.

Anv fees and penalties collected under t.he provisions of this

article shall be deposited witn the state treasurer in a speciaf

revenue account known as the "Agricultural Fee Fund" as established

in article one, chaoLer nineteen-

519-15A-10. Penalties.

Any person violating any of the provisions of this article or

ilercufidet related rule shall be guilty of4JJulv uriulv 5Y=.-:j

a misdemeanor, and., upon conviction thereofZ shall be fined not

13



1

2

less than $200 nor more than $300 for the first offense::atd not
less than $300 nor more than $1,000 for each subsequent offense.

Note: S19-15A-8 and. S1,9-15A-9 have been completely rewrittentherefore strike-throughs and. underlines have been omitted. ..,
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House Bill/Senate Bill tilo.

BILL to amend t.he Code of West Virginia, L931,'.?s amended, by

adding thereto a new article, designated S19-98-1, S19-98-2,

s19-98-3, 519-98-4, S19-98-5, 519-98-6, 519-98-7, S19-98-8,

sl9-98-9, 519-9B-i-0, 519-98-11, 519- 9B-L2, 519-98-13,

s19-gB-!4, 519-98-15, 519-98-L6, 519-98-17, Sl-9-98-18''

s19-98-19, 519-98-20 and Sr9-gB-zL, all relating to regulatinE

the Sale, poSSeSSlon and breeding of nonnative species;

rlefi ni no certain terms; creating the Nonnative Species

Reorrlafion Board; establishing duties; establishing a special

revenue account and authorizLng expenditures; providing

rul-e-making authority; del-ineating the jurisdiction of member

agencies; providing owner liable for the cost of care of

seized nonnative species and bonding requirements; requiring

nal- ohan raa;arr:f inn -enewal and fee; feqUifing pet shOp tO
}JgL 5IIUP IEVTDULCILI\J1rt !sIrEWqr alru !v\

keen rcc6rAo =nrt nrnrzidg Certain nOtifiCatiOn; reqUiring
^ssy !s9vLLlD AllU y!VV!

permit to possess or breed nonnative species and providing

permit application process and permit requirements; providing
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for' exemptions; requiririg i-dentification number on nonnative

, "species; establishing caging, care and treatment requirements;

requiring liability insurance; authorizlng certain

inspections; providing for denial of a permit; specifying

conditi-ons und.er which nonnative species may be seized; and

establishing civil and criminal penalties.

Be it enacted by the Legisfature of West Virginia:

That. the Code of West Virginia, L931-, as amended, be amended

by adding thereto a new article, designated 519-9B-1, Sl-g-gB-2,

s19-98-3, S19-98*4, 519-98-5, Sl 9-9F.-6, 519- gB-'t, 519-98-8,

s19-98-9, 519-98-10, S19-98-11, 519-gB-r2, 519-9B-13, 519-gB-r4,

s19-98-15, 519-98-1-6, 519-g9-r7, 519-98-18, 519-98-19, 519-98-20,

and Slg-gB-2I, aII to read as follows:

ARTICLE 98. NONNATIVE SPECIE REGULATION ACT.

519-98-1. Definitions.

As used in this article:

(1) "Board" means the Nonnative Specie Regulation Board.

(2) "Circus" means an entertainment consisting of trained

animal acts and exhibitions of human skill and daring combined with

clowns to thrill and amuse an audience. The term excludes

i.'-1d -rimal acts and state and county fairs and any otheructlrrrvclrDr d,l

fairs or exhibitions intended to advance agricultural arts and

sciences and all other activities determined by the board not to be

a circus.
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,, .,, (3) "Domestj.c.:dnirnal-" means an animal which, through extremely

long associ-ation with humans, has been bred to a degree that

resulted in genetic changes affecting the temperament, color,

conformation or other attributes of the species to an extent that

makes the animal unique and distinguishable from wild members af

the species and the animal- has federally approved biologics for the

treatment and prevention of disease

(4) "Nonnalive specie" means any animal, other-than a domestic

animal or wildlife, and incl-udes crossbreeds of anima]s that do not

occur naturally either presently or historically within the

boundaries of this stater ds well dsr aIl- species listed as

threatenpd or endangered in accordance with L6 U. S. C. 51533 not

presently or historically native to this state.

(5) 'tPerson" means, but is not limited to, an individual,

partnership, limited partnership, corporaLion, organization, firm,

limited liability company, joint venture, association, trust,

estate, and any officer, member, shareholder, director, employee'

agent or representative who is under a duty to perform or is

responsible for the performance of an act prescribed by the

provisions of this article.

(6) "Pet" means an animal kept by a person for companionship

or pleasure rat.her than for util-ity.

(7) "Pet shop" means a facility where an animal is kept for

the purpose of sale. The term excludes a facilit.y subject to the
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provisions of article twenty or twentlr=;h'ree.': of this chapter;

(B) "Possess" means to own, har-bor. keep, release, exhibit,

bring into the state, offer for saler offer for trade or have

custody or control- of an animal-.

(9) "Possessor" means the person who owns, harbors, keeps,

releases, exhibits, brings into the state, offers for sale, offers

for trade or has custodv or control of an animal.

(10) "Sale" means and includes, but is not limited to, any

transfer of ownership or title, whether for money' exchange fqr

other property or services or wit.hout any remunetration.

(11) "Wildl-ife" means wildlife and game fish as those terms
t: ".

are defined in section two, -article one, chapter twenti of this

code, fish and all animals commonly accepted and documented to ]ive

in the wild as narf of fhe present or historic natural fauna of

West Vlrginia.

S19-98-2. Board created; composition,' chair; meetings,' duties.

(a) The Nonnative Specie Regulation Board is created.

(b) The board shal-l consist of three members: The Commissioner

of the Department of Agriculture, or his or her designeei the

Dj-rector of the Division of Natural Resources, or his or her

designee; and the Commissioner of the Bureau for Public Health' or

his or her desiqnee.

(c) The board shall- designate one of its members in rotation

to be chair for a term of two vears. In the absence of t.he chair'
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any member designated by the memhers,',present shall act 4s sfisis,;'

(d) The board shall meet as often ,as necessary at the tj.me,and

place designated by the chair. Two members sha1l be present in

order to conduct business. All decisions of the board shall be

determined by a majority of the rnembers of the board.

(e) The board may:

(1) Establish requirements for t.he operation of pet shops

selling or breedinq nonnative species, including standards of care

for those animals;

(2) Establish permit requirements for

breeding of nonnative species

the, possession and

(3):Grant, deny, suspend, revoke and reinstate possession ol:

breeding permits;

(4) Establish standards for the care and treatment of

nonnative species;

(5) Prohibit the importation of any nonnative species that

threatens the public heal-th and safety, endangers wildlife or

Livestock or may be injurious to the agricultural and forestry

industries or other natural resource interests;

(6) Investigate alleged violations of the provj-sions of this

article, applicable rul-es, orders and final decisions of the board;

(1) Conduct necessary hearings;

(8) Cooperate with appropriate st.ate and federal- official-s in

the investiqation and enforcement of viol-ations of this article or
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comparable, acts of other states or the federal government;

. (9),,,Examine, seize, test, quarantine or destroy nonnative

species which poses a threat to the heatth and safety of humans,

other anj-ma1s or plant life;

(10) Grant exemptions. from the. requirements of this article;

(11) Foster national and international wildlife conservation

efforts by controll-.ing the possession and use of nonnatj-ve species,'

and

(I2) Take all other actions necessary and proper to effectuate

the purposes of this article.

(f) The members of the board may delegate the duties set forth

in this article to staff members within their agencies. ,-

519-98-3. Establishment of Special Revenue Fund,' authorized

expenditures.

(a) There is created in t.he State Treasury a Special Revenue

Fund to be known as the "Nonnative Specie Regulation Fees Fund"

which shal-L consist of all fees, civil penalties, assessed costs,

any appropriations of moneys to the Fund made by the Legislat.ure,

and afl interest or other return earned from investment of the

Fund.

(b) Expenditures from the Fund shall be made by the

Commissioner of Agriculture for the purposes set forth in this

article.

(c) Any balance, including accrued interest and other returns'
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in the Fund at the end of each fiscal year shall not expire to the

General Fund but shall remain in the Fund and be expended as

provided by this section.

S19-9B-4. Rule-making authority

(a) The board may propose rules for legislative approval in

accordance with Lhe provisi-ons of article three, chapter

twenty-nine-a of this code to implement the provisi-ons of this

article

(b) The board may promulgate emergency rules pursuant to the

provisions of section fifteen, article three, chapter twenty-nine-a

of this code to implement the provisions of this article

S19-9B-5. Administration of articLe; jurisdiction of mernber

agencies

(a) The Department of Agriculture is responsible for the

administrati-on and enforcement of the provisions of this article.

(b) Each member agency may examine, test, seize, quarantine or

destroy a nonnatj-ve specie which poses a threat to humans,

I i rrcsf or-k - noultrv, other -- i mr'l a '''ildlife Or the State'SrrvsJLVUAT yvurL!y' !/Lrf€! d.Il-LlttdID' w

agricultural- or forestry industries or other natural resource

interests. In all cases in which a nonnative specie is destroyed'

the member agency shalI safely dispose of the remains in accordance

wit.h all applicabl-e laws and rules. The ag:ency shall advise the

board of action taken pursuant to this subsection no later than

forfv-eioht hours after the incident.
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(c) Nothing in this article shall aff,ect ,or abrogate the

authority of the Department of Agri culture', the Bureau for Public

Health or the Division of Natural Resources to carry out the duties

set forth in chapters sixteen, nineteen and twenty of this code,

respectively .

519-98-6. Costs of care for seized

(a) The owner'of a nonnative

liable for aI1 costs of treatment

specie is under the control of the

ani.rnaL; bond; placement.

specie seized by the board is

and care while the nonnative

board.

(b) The board shall determine t.he appropriate placement of the

sei zed nsnnsf i rra qnor. i o based upon the threat posed ' by the

nonnative specie. '',

(c) The board may require an owner to post a bond in an amount

and form to be determined bv the board which is sufficient to

provide for the reasonable costs of treatment and care of the

nonnaf i rre qncr:i e clrrri no f hp nori nrl of COnf inement. If an ownergg!4lrYI/v!+vg

fails to post the required bond, the board may, after notice and an

opportunity for the owner to be heard, declare the nonnative specie

forfeited to the state.

(d) A nonnative specie seized by the board in accordance with

the provisions of this articl-e may be returned to the owner only if

the board determines that the nonnative specie poses no threat to

humans, other animals or plant l-ife.

519-98-7. Pet shop registration required.
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Effective the first day of January, two thousand eight., .3

person shal1 not operate a pet shop.in this state unless he or she

has registered with the board.

519-98-8. Registration; renewal,' fee.

(a) Each pet shop owner or;operator sha1l register on forms

supplied by the board and provide a1l information required by the

board

(b) Registrations expire on the thirty-first day of December

of each year and shall be renewed. annuaIly. The board shall- mail-

renewal forms to current registrants. The failure to receive the

renewal form does not. relieve a registrant of the obli-gation to

renew. The board mav assess a late fee when a renewal is received

more than sixty days after the expiration of the current

regist.ration.

(c) A pet shop owner or operator shall pay the applicable

registration or renewal fee.

519-98-9. Record keeping; notifications required.

(a) A pet shop owner or operator shall keep a copy of each

possession permit provided by a buyer and all other records

required to be kept by the board for the time specified by the

board.

(b) A pet. shop owner or operator shall- notify the board of the

sale of a nonnative specie as required by the board.

(c) A pet shop owner or operator shal-l notify all customers
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purchasing a nonnative specie of the permi-tting requirements of

this article.

S19-9B-10. Possession and breeding of nonnative species.

It is unlawful for any person to possess or breed a nonnative

specie except in compliance with this article.

519-98-11. Permits

(a) A person may not own, possess or breed. a nonnative specie

rrnloqq i- ho r.rare.\n :nnl'ioq fOf and iS gfanted a pefmit.:r-*

(b) A person who possesses a nonnative specie on thre effective

date of this article shall apply for a possession permit within

ninety days of the effectj-ve date of this article

(c) A person buying a nonnat.ive specie shall apply For and be

granted a possession permit prior to taking possession of the

nonnative specie from t.he sel-l-er and shal-l- provide the seller a

copy of the possession permit.

(d) A new state resident owning a nonnative specie sha1l apply

for a possession permit within sixty days of taking up residence in

this state.

(e) A person intending to breed a nonnative specie shal1 apply

for and must be granted a breeder permit prior to breeding a

nonnative specie.

(f) An applicant shall fiLe an application for a permit on

forms supptied by the board. The application sha11 include, but is

not l-imited to:

10
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.., ,, (1) The name, address, telephone number and date of birth of

the applicant;

(2) A description of each nonnative species to be owned or

bred, j-ncluding the scientific name, name, sex, d9€, co1or, weight

and any distinguishing marks or coloration that would aid in th:

identif icati-on of the animal;

(3) A photograph of each nonnative species;

(4 ) The exact l-ocation and a detailed desc.ription of the

holding facility where the nonnative specie is to be kept;

(5) The name, address and telephone number of the person from

whom the applicant bought. the nonnative specie or the possessor of

the nonnative specie to be used for breeding pgrposes;

(6) The identification number of the nonnat:i-ve specie required

in accordance r^ri i- h i- ho nr:ovisi-ons of section f ifteen of this

article or a verified statement from a veterinarian that placement

of an identification number would endanger the nonnatj-ve species or

an exemption from this requirement granted by the board;

(7) The name, address and phone number of the veterinarian who

is to provide veterinary care to the nonnative specie; and

(8) Additional information required by the board.

(g) The application for a possession or breeder's permit shall

be accompanied by the applicable permit fee.

(h) The board shall- not grant a permit unless it finds the

followinq:

11
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: (1) The applicant is eighteen years of-age or older;

(2) The applicant has not been c.onvj-cted of or found

responsible for violating a state or federal law prohibiting

cruelty, neglect or mistreatment of a nonnative or domestic animal

or any state or federal law rel-ating to the possession of wildlife

or endang:ered specie;

(3) The facility in which and the conditions under which the

nonnative specie will be kept are in compliance wit^h this article;

and

(4) The applicant has obtained liability

possession of the nonnative specie as required

of this article.

ipsurance for the

by section eighteen

(h) A permit hol-der shatl notify the board of any changes in

the informat.ion on the permi-t, inc.l-uding the death of the nonnaLive

specie. A possessor sha1l also notify the board of any births by

the nonnative specie.

(i) Possession permits expire on the thirtieth day of June of

each year and shall be renewed annua1ly. The board shall mail

renewal forms to current permit holders. The failure to receive

the renewal form does not relieve the permit holder of the

obligation to renew. The board may assess a late fee when a

renewal is received more than sixty days after the expiration of

the current permit.

(j) The board shal-l- keep records of the permlts j-ssued.

LZ
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519-98-12. Exemptions from permit requirements. I ::ir

(a) The permit provisions of this:,article do not apply to:

(1) Institutions accredited by the American Zoo and Aquarium

Association;

(2) A licensed or accredited research or medical institution;

(3) A vet.erinary hospital or clinic; or

(4) A circus operated under a valid license or registration

issued by the U. S. Department of Agriculture p.ursuant to the

fed.eral- Animal Welfare Act of 1970

519-98-L3. Identificati-on number

The possessor of a nonnative specj-e shal1 have an

identification number placed on the nonnative specie, at his or her

I - - --i ^-expense, by or under the supervision of a veterinarian. The board

shall prescribe the methods of identification for use by

veterinarians: Provid.ed, That this provision does not apply to the

nonnative specie if a vet.erinarian determines that the methods of

identification will endanger the well-being of the nonnative

specie.

519-98-14. Caging requirements.

(a) The board shall establish specific caging requi-rements for

the keeping and confinement of the nonnative specie. A person

possessing a nonnative specie shal1 keep and confine the nonnative

specie in strict compliance with the caging requirements

established bv the board.

13
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(b) AII caging requirements shal} ensure that the nonnative

specie i-s 'conf ined in a primary enclosure that prot.ects the

public's safe,ty and health and ensures the safety and well-being of

the nonnative specie

519-98-15. Care and treatment of, Dorrnative species

(a) A nonnative specie shall not be tethered, leashed or

chaj-ned outdoors, or al,l-owed to run at-Iarge.

(b) A nonnative specie shall not be re]eased..

(c) A nonnative specie shatl not be mistreateil, negilected,

abandoned or deprived of necessary food, waLer and sustenance.

(d) A person transporting a nonnative specie in a vehicle

shalt keep the animal securely caged in the vehicle at all times.

(e) Each possessor of a nonnaLive specie shall have a plan for

t.he quick and safe recapture of the nonnative specie if it escapes

-^l - ^] ^^ €^-olru q rJrqrr .-i th€ destructi-on of the nonnative specie if recapture

becomes impossible. This plan is not a substitute for the

not.ification of law-enforcemenL and Department of Agriculture

officials required by section eighteen of this article and the plan

is not binding on law-enforcement officials who may be required to

destroy the nonnative specie, rf determined necessary to protect

the public health and safety.

(f) If a possessor of a nonnative specie realj-zes that he or

she can no longer care for the nonnative specie, the possessor

shall contact an approved animal rescue facil-ity or an American Zoo

L4
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and .Aquarium Association accredited,facility for possible placement

of the: a,nimal. The possessor shall obtain the proper permits to

transfer any animal. If the possessor is unable t.o care for the

nonnative specie and cannot find a permitt.ed facility to accept the

nonnative specie, the animal shall be humanely euthanized at ah:

possessor's expense.

SX9=98-16. Insurance,' signs,' and noLification.

(a) A possessor of a nonnative specie shall mai.ntain liability
j-nsurance in an amount to be determined. by the board and shall

provide a copy of the policy annually to the board, unless exempted

by the board.

(b); The possessor of a nonnative specie shall post and

l.i ^*] -., ^F ^^^L .:l^1^ ^-+- r^ Fl-qi-spray, ar each possible entrance to t.he premises, a conspicuous

^'i -^ ^] ^'-r " I ocrihl o anrl easily readable by t.he public, warning--LYIIt 9-LcclI Iy ISyIIJ-LE aIl\,1. Ed>I-Ly !EaLlctt/.

that there is a nonnative specie on the premises,'. In addition, the

possessor shall conspicuously display a sign with a warning symbol

that informs children of the presence of a nonnative specie. The

board shall prescribe the content and size of the sign.

(c) If a nonnative specie escapes or is released, either

intentionally or unintentionally, the possessor of the nonnative

specie shall immediately contact a law-enforcement officer and the

Department of Agriculture to report the escape or release. The

possessor is liable for al-l expenses associated with efforts to

recapt.ure the animal. The animal may be destroyed if necessary to

15
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protect the public health or safety.

519-98-17. PubLic contact.

Unless specifically authori-zed by the board, ,E possessor may

not take a nonnative specie to a public place, except to a

veterinarian or a veterinarian clinic

519-98-18. Inspeetion.

For the purpose of carrying out the provisions of this

article, an employee of t.he Department. of Agriculture, the Division

of Natural Resources or the Bureau for Public Health may enter upon

any public or privat.e premises, other than a dwelling house, dt

reasonable times, after reasonabl-e not.ification to the owner or

possessor in order to access a nonnati-ve specie for the purpose of

inspection. A person may not obstruct or hinder the employee in

the discharge of his or her duties to enforce this arti-cfe.

519-98-19. Denial of possession permit; appeal.

(a) If the board find.s that an applicant for an original or

renewal- possession permj-t does not meet the requirements set forth

in this article, it may deny the applicant a possession permit. The

board shall give the applicant written notice of the denial- and the

reasons for the denial

(b) If the board finds that a person has not complied with

this article the board may suspend or revoke t.he possession permit.

The board sha1l give the possessor written notice of the suspension

or revocation and the reasons for the suspension or revocation.

1aIO
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(c) A person who is denied a possession ,permit, denied a

renewal of a possession permit or who has had a permit suspended or

revoked shal-l- be afforded a hearing before the board to be held in

accordance with the contested case provisions of article five,

chapter twenty-nine-a of this code.

S19-98-20. Seizure; return; bond.

(a) A nonnative specie may be seized immediately by the board

if:

(1) The possessor does not have a possession

required by section twelve of this articl-e; ,

narmi I Aq

(2) The possessor does not secure and irtaintain liability

insurance as required by section eighteen of this article i ._,

(3)rThe possessor is not in compliance with the provisions of

this article; or

(4) A nonnative specie poses a threat, to humans, other

agricultural or forestryanimals, wildlife or the state's

industries or other natural resource interests -

(b) A nonnative specie which was seized by the board may be

returned to the possessor only if the possessor has a possession

permit, is in compliance with this article and a nonnative specie

poses no threat to humans, other animals or plant life.

(c) If a nonnative specie is seized under this section, the

possessor shall post bond in accordance with the requirements of

secti-on eight of this art.icle.

L1
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519-98-21. Penalties for violation of article.
(a) Any person violating a provision of this art.icle is guilty

of a misdemeanor and, upon convicti-on thereof, shall be fined not

less than one hundred dollars nor more than five hundred dollars
for the firsL offense and for each subsequent offense, shal1 be

fined not less than fi-ve hundred. doll-ars nor more than one thousand

dollars or imprisoned in jail not more than,six monthsr or both.

Magistrates have concurrent jurisdiction with circuit courts to

enforce the provisions of this article
(b) Any person violating the provisions of , t.his article or

rule promulgated pursuant to t.his article may be assessed a civil-
penalty by the board. In determining the amount of the civil
penalty, the board shall give due consideratj-on to the history of

previous viol-ations by the person, the seriousness of t.he

violation, j-ncluding any hazards to agricul-t.ure, natural resources,

or public health in West Virginia and the d.emonstrated good faith
of the person charged in attempting to achieve compliance with this
article after written notification of the viol-ation.

(1) The board may assess a penalty of not more than

hundred dol-1ars for the first offense or less serious violation
determined by the board, and not more than one thousand dollars

a serious, repeat or intentional violation, as determj-ned by

board.

(2) In addit.ion to the civil penalty, t.he board may assess

one

AS

for

the

1d

t.he
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costs to,the state to recover the animal, house the ani-ma1, dj-spose

of the ,anlmal or moneys otherwise expended by the state to control

the spread of or to prevent the introduction of disease and

parasites.

(3) The board may negotiate and ent.er into a settlement

agreement for the payment. of civil penalties and assessed costs.

(4) The civil, penalty and assessed costs are payable to the

State of 'Wes,t Virginia and are coll-ectable in any ma.nner authorized

by law for the collectj-on of debts. Any person liable to pay a

civil penalty or any assessed costs who neglects or refuses to pay

the same within thirt.y days of written notice of demand for

payment' shall be assessed interest at the rate of ten percent per

year from the date the penalty and assessed costs were j-mposed to

the date of payment. The penalty, costs and j-nterest constitute a

l-ien in favor of the State of West Virqinia and shall- attach on the

person's property when a lien is properly recorded in the county

wherein the property is situated. There shall be no cost as a

condition precedent to recordinq.

(5) A11 civil penalties and assessed costs collecte'd pursuant

to this article shall be deposited in the Animal Regulation Fees

Fund.

(6) A state court may not al-low the recovery of damages for

administrative action taken if the court finds that there was

probable cause for the action. In the event that a court
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determines that probable cause did not exist for an action and that
compensation is necessary, the compensat.ion shall not exceed the

fair market value of the nonnative specie at j-ssue. The board

shall pay damages as determined by a state court provided funds are

avail-abl-e.

Note: This bill is recommended by the Agriculture and Agri-
business Interim Committee for passage during the 2007 Regular
Session
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