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PROCEEDI NGS

CHAI RVAN SHOTT: Those whose | ast nane
begins with A through Kwll be in our first group and
"Il ask one of your managers, Delegate Hollen, to be
our overseer, for lack of a better word, the tenporary
chai rman of that group, and the renai ning nenbers wll
go wth ne in our second wave.

Hopeful Iy, the press has al ready
identified their three representatives and you would go
with the first group unless you prefer the second
group, but | understand just for purposes of neeting
your deadlines, you prefer the first group, and that
appears fine with us.

So please return to the chanber because
we do have evidence to take today as soon as your tour
is conpleted and we will -- we'll get started as soon
as we can once everybody gets back in the chanber.

The first group, if you would, our
counsel, Marsha Kauffrman, will |ead you over there; and
the second group will just be at ease for a nonent and
will go -- do you want both groups at the sane tine?
Ckay.

W will give them about five m nutes

and then we wll go over. Please be at ease, the
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second group, and then we will head over there in about
five mnutes.

(The Commttee went to tour the offices

of the Suprene Court and the

proceedi ngs continued as fol |l ows:)

CHAI RMVAN SHOTT: All right, we're back
in the chanbers for a continuation of our session
today. First, before we begin, | just want to thank
the group that was with ne for what | thought was a
pretty orderly and -- no one got shot at or anything of
any of that sort, so | appreciate your being respectful
and followng the instructions of the staff up there.

And so since | didn't hear anything
from Del egate Hollen, I'll assune that that's true of
the first group, and we appreciate the Court's tour and
all owm ng us the opportunity to go through the areas
t hat have been renovat ed.

Counsel, are you ready to call the --
our next w tness?

DELEGATE HARDI SON: M. Chai r man,
Commttee on the Judiciary calls Sue Racer-Troy to the
st and.

CHAl RMAN SHOTT: Can you crank that up
a bit, Mark?
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Ms. Troy, if you could, if you d stand
and raise your right hand. 1'll have to give you the
oat h.

(The wi tness was sworn.)

CHAI RMAN SHOTT: Under our rules, the
W t ness has the opportunity to read a brief statenent,
and | believe Ms. Troy has el ected to take advant age of
t hat opportunity, so we'll give her the ability to do
t hat before we actually begin questioning.

Ms. Troy, please proceed. |[In case,
there's any questions, Ms. Troy is acconpani ed by her
counsel .

And Counsel, would you identify
yoursel f for our nenbers?

M5. NEWBERGER: My nane is Mary Lou
Newber ger .

CHAl RMAN SHOTT: Thank you. Wl cone.

W TNESS TROY: Ckay. Woo, there's
f eedback.

| was hired as Director of Finance of
the Suprenme Court of West Virginia on July 1, 2012. M
job title was changed to chief financial officer in the
fall of 2017, but ny job responsibilities and place in

the adm nistrative hierarchy remai ned the sane. |
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report directly to the Admnistrative Director, who
reports directly to the justices of the Suprene Court.

The Finance Division is responsible for
noni toring the Judicial Branch budget and ensuring that
financial transactions are recorded correctly,
conpletely and with the proper docunentation. M role
Is to verify that things are avail able in the budget
and to ensure that -- that expenditures are properly
recor ded.

The payroll function of the Judici al
Branch is a separate division, reporting to the
di rector of human resources. M involvenent wth
payroll is limted to reviewing the payroll interface
in the financial records as it relates to the -- to the
judicial budget and avail abl e funds.

The Judicial Branch has few witten

policies and procedures. 1In ny role as D rector of
Fi nance - and now chief financial officer - | am not
asked ny opinion on |egal issues. Rather, | rely on

| egal determ nations of adm nistrative counsel and the
justices of the Suprene Court.

CHAI RMAN SHOTT: Counsel, if you're
ready, please proceed.

SUE RACER- TROY
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Was called as a witness by the Conmttee on the
Judi ci ary, and having been first duly sworn, testified
as follows:

EXAM NATI ON
BY MR HARDI SON:

Q Ms. Racer-Troy, do you prefer to go by Racer-

Troy or which nanme --

DELEGATES: W can't hear you.

CHAI RMAN SHOTT:  Your m crophone is not
pi cki ng you up.

MR. HARDISON: Is it on? Wat about
now?

Can everyone hear ne now?

Q Ms. Racer-Troy, do you prefer to go by Racer-
Troy or Ms. Troy or --

A Troy is fine.

Q Troy, okay. Thank you for being here and for
providing testinony for the Conmttee. | do want to
ask you a few additional questions relating to your job
responsibilities, but before we get to that, just as
information for the Conmttee, can you tell us -- |I'm
asking a few things about yourself.

Coul d you tell us about your

educati onal background?
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A Uh-huh. | have a bachelor's degree from
Marshall University with a major in Finance; then |
went to West Virginia State University and conpleted a

post - graduate programfor a accounting nmajor; and then

| took the CPA examafter that. [In 2009, | was
| i censed.

Q Are you still currently a licensed CPA in
West Virginia?

A Yes, | am

Q Where did you work prior to coming to the
Suprenme Court?

A |'"ve worked in various places, but prior to
the Court, | was at the State Bar for a year before
that, and then in the private sector in manufacturing
prior to that.

Q Ckay. Wth regard to your job
responsibilities at the Court, could you explain to us
-- | understand you were hired as the Director of
Fi nance on July 1st, 2012.

A Yes, that's correct.

Q Coul d you explain to us how that division was
broken up or how the financial divisions are broken up
within the Court?

A. l'"mnot sure | --
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Q Did you -- it's ny understanding that there's
a separate Payroll D vision that is separate fromthe
division in which you are the head of, or did I

m sunder stand that ?

A That is correct, payroll is separate, yes.

Q kay. Are there any other separate divisions
or isit --

A No, everything el se woul d be under -- under
-- well, there's other divisions, but as far as

financial functions, there would be payroll and then
everything el se would be under finance. But there's
ot her di vi sions.

Q So you were in charge of everything el se
ot her than payroll.

A Yes, that's correct.

Q And there woul d have been sonebody el se
equi valent to you in charge of payroll?

A That is correct, yes.

Q And as far as day-to-day operations, what
exactly did you do on a day-to-day basis?

A Day to day, answered a | ot of questions,
because we're overseeing P-card, general accounting,
procurenent now, financial statenents, budgets. So a

| ot of review of transactions, that sort of thing.
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Q Who poses those questions to you? Do they
cone fromthe Admnistrative Director, or they cone
fromdifferent agencies or bodies within the Court
itsel f?

A Sonetinmes it can be questions fromthe State
Auditor's Ofice, state treasurer's office, the
justices, the Admnistrative Director. Just various --
various questions throughout the day.

Q About -- do you have peopl e underneath you
t hat you supervise?

A Yes, | do.

Q How nmany people, would you say?

A Ri ght now, two; and each of them supervise

Q And when did that change? Recently?

A Novenber of 2017, uh-huh. Prior to that,
they all reported directly to ne; it was nore flat.

Q Was that part of the reorganization of the
Court ?

A Yes, that's correct.

Q How many people did you supervise prior to
Novenber 20177

A Al'l of those people, so seven -- eight.

Q Ei ght ?
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A Uh- huh.

Q And who did you report to directly?

A | report directly to the Adm nistrative
Director of the Court.

Q And who was your understanding -- who did he
report to?

A Director -- I'msorry, the Adm nistrative
Director reported directly to the justices.

Q Coul d you tell the Commttee briefly about
t he organi zational structure within the Court? |Is
there a well-defined structure, or was it nore -- you
know, was there a free-flow of information, or was
there just a well-defined structure as to how
i nformation was to flowwthin the Court?

A kay. There's a very defined structure. You
have the five justices at the top of the hierarchy;
Adm nistrative Director is below that; and then all the
division directors are below that. And the
Adm nistrative Director is kind of the conduit in
relaying information fromthe justices to the directors
bel ow and vice versa, fromthemto us. Al ways the
Adm ni strative Director was -- was al ways our conduit
for information.

Q And | want to go back briefly to the payroll
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of fice being separate --

A Uh- huh.

Q -- fromyour financial division. Could you
tell us why -- if you know, why that was separated out
fromyour -- the control of your division?

A It was separate when | was hired there. That
was the way it was structured, and I -- ny

understanding, it had al ways been that way, but | don't
know when it began to -- when that started.

Q Is that a nornmal structure for an
organi zation, to have payroll separated out fromthe
financial division, or was there typically one -- one
director that oversees all those functions?

A |'ve actually seen it done both ways. And
|'ve | ooked at other -- sone of the State agencies, and
sone have it under finance, and sone have payrol
separate, so it's not necessarily unusual.

|'ve seen it both ways.

Q There are a fewtopics that we -- that |, at
| east, plan on covering with you this norning. But
before we get into sone of those in nore detail, sort
of painting wwth a broad brush, | would like to talk
with you about Court practices regarding witten

policies, specifically wwth regard to expenditures.
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What i s your understandi ng or
recollection with regard to -- to witten policies, if
any, in the Court as it pertains to expenditures of
noney?

A There were no witten policies pertaining to

expendi t ures.

Q Is -- and -- there were no witten policies
when you cane in as -- as head of the Finance Division?
A That's correct, yes.

Q And it was never recommended to you by your
supervi sor or his supervisors to inplenent witten
pol i ci es?

A Justice Workman had requested to devel op
witten policies for P-card usage, because that's a
requi renment of the -- of the State Auditor's Ofi ce,
and so she had requested that of the Admnistrative
Director, and that was in an adm ni strative conference.

Q And what cane of that request?

A The Adm nistrative Director told ne that that
was her request, but | didn't need to worry about doi ng
that, that he didn't want to devel op those witten
pol i ci es.

Q Did -- and who was the Adm nistrative

Director at that tine?

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1692

A At that tinme, it was Steve Canterbury.

Q Did M. Canterbury ever follow up wth you on
t hat request from Justice Wrkman?

A No, he did not.

Q Did Justice Wrkman, to your know edge, ever
foll ow up upon her own request?

A She has recently asked ne about it and why
did it not go any further, and | told her that
M. Canterbury had said "Don't worry about it, we're
not gonna do this."

Q Are you currently in the stages of devel oping
any sort of witten policy? Has that been requested by
t he Court?

A We have things in draft node that | have
proposed. These have not been approved. |'ve not been
asked to do those things.

Q Did you ever suggest to your supervisor,

M. Canterbury at the tine, that the Court needs to
adopt witten policies with regard to expenditures?

A Yes, that was one of the first things I
brought up when | was hired, was aski ng about where our
policies and procedures -- where is the internal
control docunentation, and | was told none of those

t hi ngs exist at the Court.
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Q Who told you that?

A M ke Proops told ne that. He was ny
predecessor. W trained together for about a nonth
before he left.

Q Did you ever have a conversation or
conversations with M. Canterbury regarding --
regarding witten policies?

A Yes, | did.

Q How many did you have? Just one or --

A | don't recall how many tines we tal ked about
it, but | did express ny concern with our |ack of
written policies and procedures, because then you're
just relying on one person relaying information to the
next person, and that doesn't really work very well.

Q Did M. Canterbury provide you wth an
explanation as to why the -- it was the view of the
Court not to have witten policies?

A | don't knowif it was the view of the Court,
but it was his view anyway, that once things are put in
witing, then you can be held accountable for those
t hi ngs, and so he did not want witten policies and
procedur es.

Q As part of your licensure or part of being a

CPA, is it generally recommended that witten policies
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be followed with regard to expendi tures of noney?

A Absol utely.

Q Did -- at every job or organization prior to
comng to the Court, did they have witten policies
wWith regard to expendi tures of noney?

A Yes. |'ve never worked anywhere that there
was not docunented policies and procedures.

Q When you becane an enpl oyee of the Court,
were you provided with any type of witten policies at
all? Not just wwth regard to expenditures of noney,
but with regard to conduct or any other area?

A Yes, | was provided an enpl oyee nanual,
enpl oyee handbook, that addressed things |ike the
Court's | eave policy, vacation policy, sick |eave
accrual, those type of things. And there was also a
section in that book on the travel policy.

Q What is your recollection of that travel --
that specific travel policy?

A It was very outdated. It was -- | believe
the date on ny manual was 1990, that it was updated.
The rate -- |like the mleage rate in there was not the
current IRSrate. It was really, really outdated, and
| believe that's the sane one that was on file in the

State Auditor's O fice, and they often conpl ai ned t hat

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1695

they couldn't audit to that because it was so outdated.

Q And the travel policy itself was updated in,
you t hink, 1990, or the whol e personnel manual was
updated in 19907

A That's the date on the front of the manual,
on the cover sheet of it.

Q Can you recall any specific conversations you
had with regard to expenditures of noney for these --
for the working lunches that they've been called with
the Court? D d you have any conversations with anyone
about those or about adopting a policy for that

expendi ture?

A No, no one ever spoke to ne about the working
| unches.
Q What about personal use of -- of vehicles,

Court vehicles?

A No, no one ever spoke to ne about that
ei t her.

Q What about just procurenent of goods or
services in general?

A That woul d have been one of the policies that
| was asking about devel oping early on, was
procurenent, how do we acquire things, what gui dance do

we have, what rules do we have. So procurenent would
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have been one of the policies | was asking about early
on.

Q And you were basically told that it was the
Court's practice not to have witten policies on those
procedur es?

A Yes, that is correct.

Q Now | want to direct your attention to the

time period in which the IRS audit occurred.

A. Uh- huh.
Q Are you famliar with what |'mtal ki ng about ?
A Yes.

Q Can you just tell the Commttee -- tell the
Committee the tinme period that we're tal ki ng about,
that audit?

A | believe the opening neeting was in May of
2017.

Q And what was the -- when was the audit
cl osed?

A | think they were done with their field work

I n Decenber, maybe Novenber. But | think they released
their final report maybe in January of '18, | think was
the date of their final close date.

Q And what was the initial scope of the audit

supposed to cover?
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A | wasn't in the opening neeting; | was on
vacation at that tine. So | think in the opening
neeting, they just kind of laid out the areas where
they planned to start their audit, and then they were
gonna expand their scope beyond that.

| think there were sone i ndependent
contractor issues, and beyond that, | don't know since
| wasn't in that neeting.

Q And do you recall what the -- what the
findings were of the audit?

A There were -- there were nultiple areas.
They issued -- | can't recall what the -- the nanes of
their findings were, but they issued separate findings
by subject matter.

Q At this time, I'lIl direct your attention to
Exhi bit No. 13, which should be in the notebook there
in front of youu And I'll give you tine to review that
once we get to it, refresh your nenory.

A kay. I'mfamliar with this.

Q Now, does that appear to be a true and
accurate copy of the summary that was provided to you
by the legislative auditor regarded --

A Yes.

Q -- the notes of your all's neeting?
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A Yes.

Q And is it fair to say that it seens that the
focus of this docunent, at least, is relating to the
personal use of vehicles by the Court, use of State-
owned vehi cl es?

A Ri ght, yes.

Q Was that an area that was covered in the I RS

A That's nmy understanding that it was, yes.

Q Now, the first bullet point under the use of
St at e- owned vehi cl es headi ng, could you explain to us
t hat event there?

A Yes. Wien | was hired in July of 2017 -- |I'm
sorry, 2012, | had a parking space that was near the
| ot where the justices park, and as | wal ked by --
t hrough their parking spaces, | noticed there was a
State car frequently in Justice Ketchum s space.

And in one of ny conversations with the

Adm nistrative Director, then Steve Canterbury, |
mentioned to himthat if Justice Ketchum was using that

for commuting, that could be a taxable fringe benefit.

And so that was how that -- that cane
to be. | didn't know what purpose he was using the car
for. | didn't knowif it was being reported on his
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W2. But | knew that that could be a taxable fringe

benefit.

Q Vell --

A Just because |I'd seen that car there nmultiple
tinmes.

Q What was M. Canterbury's response to your
statenment to hinf

A He told ne it was none of ny business and to
stay out of it. |'m paraphrasing, but | believe those
were his words, you know, just "Stay out of it."

Q After that conversation that you had with
M. Canterbury, did you ever follow up on that issue?
Was that the only tine you brought it to the Court's --

A That was the one tinme. And | didn't speak to
Justice Ketchumabout it. You know, | was -- it was
pretty clear | was not to intervene there or say

anything to anybody about it.

Q Di d anyone contact you after that
conversation about the personal -- the use of State
vehi cl es?

A No.

Q Do you recall if the IRS audit had a finding
about that, about the personal use of State vehicles by

justices?
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A To the best of ny recollection, | don't
believe they had a finding there, no.

Q | do want to -- on the second page of this
summary of your notes, towards the bottom the fourth
bul | et point up, the sentence begins, "The Court used
the Fi xed Asset I nventory Managenent System Could you

explain to the Commttee what that systemis, if you

recal | ?

A Yes. They had asked nme about our fixed asset
-- the State -- I"'msorry, the Court's fixed assets and
how that information was kept. |t should have been in

FI M5, which was the State's accounting software at that
time, but when | |ooked into it, there was nothing
added after 2010.

Q And when you say "It should have been in the
FIMS," what is -- what is "it?" Wat should have been
I n there?

A Any fixed asset acquisitions.

Q Coul d you give --

A That woul d be State property: A router or a
conputer, that sort of thing. It should be recorded,
not only the expenditure, but the acquisition of the
asset should be recorded in the fixed asset system

Q Is this a systemthat is germane just to the
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Court, or is this sonething that the -- all of state
gover nnent uses?

A Al of State governnent.

Q But the Court has a -- its own section for
the property that the Court has.

A Yes, kind of keeping it off the -- off the
State's books. And | felt it should be in the State's
books, not separate.

Q When you say that to your know edge, the 2010
date has not been updated with regard to the property
that the Court has.

A Wien | went in and | ooked at that, | saw
not hi ng after 2010.

Q But is it fair to say that this is a system
that -- that is -- was in place and is still currently
in place that could be used to track all of the -- all
of the real property -- or not real property, sorry.

-- tangible property of the Court.

A Yes, that's correct.

Q Fi xed assets.

A Yes. It's nowin QASIS. FIM was
decomm ssioned and it went to OASIS, but it's the sane
concept, yes.

Q Wul d that include vehicles?
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A Yes, it woul d.

Q Wuld it include desks?

A Yes.

Q Conmput er s?

A Yes.

Q Couches?

A Yes. And those are all in there now The

Fi nance D vision has been working for the past several
nonths to ensure that that is correct and conpl ete now.
Q Now, if you could |ook at the Legislative
Auditor's Report No. 2, which should be |abeled there
in front of you -- up top, yeah. And |ook at Appendi X
D. And if you could | ook on page 21 under "Issue 4
concerns the IRS Audit."
And 1'Il give you a nonent to refresh

your nmenory on this particular section of the docunent.

A kay.

Q Okay now, | believe it may al so be hel pful
for you to go ahead and | ook at Appendix E in that sane
report, which should be a letter authored by yourself?

A Oh.  Yes.

Q Those two issues are related; that is fair to
say --

A Yes.
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Q -- Justice Wrkman's letter and your letter.
Coul d you explain to the Commttee what Justice
Wor kman' s response neans and what your suppl enentary
| etter neans as wel | ?

A Yeah. Well, | can kind of state what the

intent was of ny letter --

Q Sur e.
A -- that | wote in response to Justice
Wrkman. | felt |ike the Post Audit Report inplied

that | had information at ny disposal or that | had had
know edge of his vehicle use and how nuch he'd used the
vehicle, and that's just not true.

| was not in the neetings with the IRS
when vehicl e use even cane up. No one cane to ne and

said, you know, "Do you know who used the car," and |
just felt like | needed to address that and what ny
I nvol venent was in the IRS audit.

Q Was that information eventually provided to
the IRS, the detailed information regarding the -- that
the IRS had requested in their docunent requests wth
regard to the vehicles?

A It was -- it was relayed to the IRS after the
| egi sl ative auditor had net with Justice Ketchum

personal |y, gone through his notes about his vehicle
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use -- because only he had those records as far as how
often he used the car, the personal use of the car,
that sort of thing.

Lori Pal etta-Davis contacted the I RS
and net with themonce that information was known, yes.

Q Prior to this -- the issue of the persona
use of the vehicles arising as a result of the initial
nmedia reports and the legislative auditor reports, did
you have any i ndependent know edge of personal use of
vehi cl es by Suprene Court enpl oyees?

A Only what | had nentioned to Steve
Canterbury, and that was that | had seen a State
vehicle in Justice Ketchum s parking space, you know,
on a fairly regul ar basis.

But then | had personally sw tched
par ki ng spaces to a different section, | was parking in
a different area and no | onger wal ki ng through that | ot
anynore, so | didn't have nmuch know edge of it beyond
t hat .

Q Did you ever -- would the expense reports or
travel reinbursenents have cone across your desk, or
woul d that have cone across sonebody el se's desks?

A Sonmetinmes | received them but we have a

fairly big staff that processes those. W have a | ot
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of docunents that cone through our offices, so | don't
see all of them no.

Q So you woul dn't have known the purpose of the
travel reinbursenents or that they were -- sone of them
were for alleged personal use of vehicles?

A No, | would have no -- no know edge of that.

Q The next thing - and | think this was -- you
stated that this was covered in the IRS audit - but the
| ssue of certain workers for the Court being classified
as i ndependent contractors?

A Yes, that's correct.

Q Coul d you tell the Commttee sonethi ng about
-- or what you know about the practice of the Court
with regard to i ndependent contractors?

A The Court hired a |l ot of independent
contractors, specifically in IT. That was where the
majority of the independent contractors were. And that
was mainly to work on the UJA project, which | think
soneone el se had testified about before, this -- the
tying in of the nmagistrate courts, this Unified
Judi ci al Application.

And a |l ot of those people, instead of
being hired as enpl oyees, were hired as i ndependent

contractors. The IRS reviewed that and felt they did

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018 1706

not neet the definition of an i ndependent contractor
and they shoul d have been paid as an enpl oyee and
received earnings on a W2 rather than a 1099.

Q And did the Court take steps to rectify that

A Yes.

Q -- in conpliance?

A Yes. W had to be in conpliance -- the
| RS gave a drop-dead date for conpliance, and they'l]|
be doing a conpliance audit at sone date in the future
to make sure that that's still being handl ed correctly
based on their determ nations.

Q Do you know why the Court preferred to pay
and classify workers as independent contractors versus
bei ng classified as an enpl oyee?

A No, | have no idea.

Q Did you ever hear any di scussions about that
anong either your supervisors or anybody else in your
office, as to why that practice was being followed?

A Not regarding the | T independent contractors,
no. | don't know why they did that.

Q Next I will turn your attention to Exhibit
No. 40, which should be in the notebook before you.

A kay.
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Q And this is a docunent that was prepared by
the State Auditor with regard to one of the independent
contractor enployees naned John Pritt. Do you recal
t hat nanme?

A Yes, | do recall that nane.

Q Do you recall what he was hired to do?

A He was our -- an independent contractor when
| cane to work for the Court. | understood himto be
an | T i ndependent contractor, but specifically what he
was wor king on, | do not know.

Q Did he performany work for you in your role
at the Court?

A No, | was introduced to himby Scott Harvey,
our former IT director, and | was told that in the
event that | needed assistance with the OASI S proj ect,
he woul d be available to ne. He would be kind of ny
go-to person if | needed assistance.

And | recall neeting himone tine.
Beyond that, | don't recall any interaction with him

Q Di d anybody direct you as to how to pay
M. Pritt? O do you recall ever seeing invoices for
his work com ng across your desk?

A | don't know that | processed any of the

I NVOoi ces. | know there are sone of themin here. |
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don't know that | personally did any of these. | see
they're signed by the former IT director, so | -- |
would -- if | saw this, | would have assuned that he
was doing work in I|T.

But that's the person who was
aut hori zing the paynent.

Q kay. Next | want to have you take a | ook at
| egi sl ative Report No. 3. It should be at the top of
t he desk there. Appendix C.

THE W TNESS: Thank you.

Q Do you recogni ze this nenorandunf

A Yes, | do.

Q Coul d you tell the Commttee -- just provide
a sunmary of the background of this nmenorandum why it
was prepared and the issues surrounding it.

A Ckay. This was prepared in Novenber of 2016
from Steve Canterbury to the justices, and he's
expl ai ni ng the spend-down of the reappropriated funds,
and he's kind of hitting the highlights as far as the
big ticket itenms that happened during each of those
fiscal years that the spend-down was occurring.

Q And we've been -- we've been using the phrase
"spend-down," and | guess it was -- well, coined in

this meno, but followed up in the Legislative Auditor's
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Report and referred to in the nedia as that.

But do you recall anybody in the Court
usi ng the phrase "spend-down" during the tine period in
whi ch you' ve been enpl oyed t here?

A Steve Canterbury may have referred to it that
way. M ke Proops and | would talk -- always tal ked
about it as using the reappropriated funds that were
avai | abl e, that the Court had carryover reappropriated
funds and that we were to use those as we needed,
because the budget requests were not high enough to
nmeet current spendi ng needs, and we knew that before
the fiscal year even started.

So it was -- it seened reasonable to ne
that we woul d use reappropriated noney for that use.

Q Do you recall there -- do you recall ever
havi ng a conversation with M. Canterbury about a
del i berate spend-down of the -- alnost the entire
bal ance of the reappropriated funds to fend off a
potential Constitutional anmendnent regarding the
Court's budgetary authority?

A No, not -- he never said it to ne that way,
no. There was never any indication that that was the
I ntent .

Q Was there any indication at all that the
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Court intended on spending down all of the
reappropri ated noney?

A To nme, the only intent was the fact that the
budget request wasn't enough to neet the spending
needs, so it looked like it was intentional, but what
the notive was, no, | don't know

But it just mathematically nade sense.
If you don't ask for enough, you're gonna use sone of
t hat reappropri ated noney.
Q The next exhibit | want you to take a | ook at

woul d be Exhibit No. 69, and we're gonna skip ahead a

few, but --
(Counsel conferred with the w tness.)
A Ckay.
Q Do you have that?
A Yes.

Q Coul d you explain to the Conmttee what this
docunent is?

A Yes. These are financial statenents that |
prepare each nonth and distribute to the Adm nistrative
Director as well as each of the five justices. And
this docunents kind of nonth to nonth what the Court's
budget is as far as what the original appropriation

was, how nuch has been spent year-to-date, how nuch
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remains in the budget.

And then | have that broken down by
fiscal year, whether it's the current year's fund or
that prior year, what | have | abel ed as Reappropri ated
General Revenue. That would be what's soneti nes
referred to as the surplus noney, but it says
"Reappropri ated general revenue."

So each nonth, I'mreporting to them
how much of that spend-down is occurring.

Q And do you have -- well, first let's start
wth this. D d anyone direct you to prepare this --
this type of spreadsheet?

A Yes. These actually had been used by ny
predecessor, M ke Proops. These were the spreadsheets
t hat he had devel oped and distributed to the nenbers of
t he Court.

He said that this format was famliar
to them this was how they preferred to see the
financial information, and so | took his spreadsheets
and just continued using those.

Q So this is a docunent that the justices would
have expected to receive on at |east a nonthly basis?

A Yes, that's correct.

Q And we have -- is this for Fiscal Year '12 in
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front of us?

A Yes, this is Fiscal 2012.

Q And you have these for each year that you've
been at the Court?

A Yes, that's correct.

Q Now, could you walk us through -- we'll start
with the top page, and we can go to the second and
third pages as well. But just walk the Commttee
t hrough each -- what information is in each colum and
what it neans, exactly?

A Sure. Sure.

Q Ckay.

A On the very first page, it says, "Suprene
Court of Appeals, General Revenue Expenditures, August
2012." So in this far left colum, | have kind of the
titles of the different types of expenditures. The
next series of colums is that sanme tine period for
Fi scal 2011.

The next colum is the sane tine period
- that being July and August - of 2011. The next
colum to the right -- and they're | abeled "Fiscal year
2011, " "2012" and "2013."

So so the 2013 colum is the sane

t hi ng, July and August of Fiscal 2013. So this is a
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conpari son year to year by the type of expenditure so
they can see trends: 1Is a particular thing going up,
Is a salary going up, is it going down. So that
they're kind of in the know as far as where the noney
I S being spent.

And then at the very bottom of the
columm that says "Fiscal 2013," there's a budget anount
of $127,000 -- I'msorry, $127,320,952. So that was
the projected budget for that fiscal year.

Just below that, it says, "Funding
Sources For Budget Anount, Current Year Appropriation,
$122, 320, 952. Di sbursenents From Reappropri at ed
General Revenue, $5, 000, 000."

So what that neans is, based on this
budget amount, we're gonna need $5, 000, 000, out of that
reappropriated noney to neet this budget.

Q Wul d that be $5, 000, 000 of the
reappropri ated noney fromthe previous year?

A Yes, that's correct.

Q And does that balance just carry forward each
year, the reappropriated bal ance?

A Yes, the reappropriated balance rolls forward
fromyear to year. The year of the nobney never

changes, but it's -- it's never -- it doesn't revert
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back kind of to the State coffers. It stays in the
judiciary. But it's available to spend until it's
gone.

Q And on the next page - next two pages, |
suppose - could you explain -- explain to us what these
-- what these two pages nean?

A Yes, absolutely. The next two pages are just
for that year, whereas the previous page was conparing
-- was nore of a conparison of three fiscal years side
by side. This one is just for a single fiscal year,
the current year.

And in that, | break down -- on the far
| eft side, it says, "General Revenue, Fiscal Year
2013." And then there's the heading for the different
types of spending and what the appropriation anount is,
what the net cash expenditures to date are and the
appropriation remai ni ng bal ance.

And you can see kind of m dway down
the page, it says, "Reappropriated General Revenue,
Fi scal Year 2012, $21,015,245.83." So that's saying
how much noney at the beginning of the fiscal year was
avai |l abl e.

And at that point in tinme, we had spent
$3, 669, 243.82 of that noney. So this is telling them
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of that reappropriated noney, each nonth, how nuch is
bei ng spent.

And as you flip through the pages, you
can see the spend-down occurring.

Yes, and then at the very bottom
Reappropri ated General Revenue, Fiscal Year 2011, we
were still carrying $1,722,268.17 in reappropriated
noney.

Q Now, is it your understanding that the -- the
menor andum prepared by Steve Canterbury in Appendix C
of Report 3, that the nunbers he cites in his
menor andum woul d have conme from your rundown of the --
the Court's budget or expenditures?

A Yes.

Q So for Fiscal Year '12 in his nmenorandum
where he states that at the end of Fiscal Year '12, the
Court rolled over sone 22.7 mllion dollars into the
next fiscal year, that figure would have been -- he
woul d have arrived at that figure by just adding the
reappropri ated bal ance from 2012 of $21, 015, 245. 83 pl us
the reappropriated balance of 1.7 mllion,
appr oxi mat el y?

A Yes, that -- that's correct, those two

nunbers added toget her.
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Q And for each year, his nunbers would cone

fromeach year --

A Uh- huh.

Q -- of breakdown that you did in the bal ance
sheet.

A Yes, that's correct.

Q And as we go forward in this -- in your

bal ance sheet, could you just briefly tell us what el se
Is included in this exhibit?

A So in the rest of the exhibit is this sane
information that | would give to the justices. There's
a sheet of special revenue funds. That really doesn't
have anything to do with the $29, 000, 000.

But as you continue to flip through,
you'll see |I've got reports for Septenber, and they go
on through the fiscal year, and when you get to the
very | ast series of docunents in that exhibit, you cone
to June 30th, 2013, which is the end of that fiscal
year .

And so on the -- the -- on that page
where they have the three years -- actually, we could
go to the next one where it has the reappropriated
noney. It shows of the $21, 000,000 for -- in Fiscal
2012, we'd started the year with $21, 015,245.83 in
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reappropriated funds, and that year, we spent
$19,822,112.78. So we had 1.1 mllion dollars left of
t hat noney.

Q And if we go back to the -- to the first page
and we refer to the renovation costs and the costs of
desi gn services --

A Uh- huh.

Q -- 1 believe that was provided by Silling and
the contractor, for the nost part, was Neighborgall,
where woul d you find those expenditures in this -- on
the first page?

A On the first page, that would likely be under
Item E, Building Repairs and | nprovenents.

Q So each of the invoices that have been
provided to the Conmttee in the -- in the notebook
regardi ng the renovation costs, all of those invoices
would -- should total up to the nunber presented in
t hi s bal ance sheet.

A It should. It could -- there could be sone
I n another line, but when | look at this -- | think
t hey changed slightly over tine. But right, they
should -- they should be in that Line E

And Line E showed $142,300. And that

was just for the nonth of -- nonths of July and August
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of 2012.

Q And that information would have been provided
each year -- each nonth of each year as |ong as you' ve
been enpl oyed by the Court?

A Yes, that's correct.

Q So the Court, every nonth, would know exactly
how much noney was in their budget and how nuch noney
was being spent for renovations, say, in total. Not,

you know, individual invoices, but at |east the dollar

amount in total. The Court should be aware of that.
A They should be aware of that. It would have
been -- it woul d have been enconpassed in these

financial statenents, yes.

Q And we tal ked about the reappropriated
anounts of noney. Can you explain to us the process by
whi ch that noney is reappropriated and then howit is
depl eted over tine, basically how that bal ance is
carried forward and then certain years are depleted and
you nove on to the next year?

A Yeah, | could try -- try to explain that. So
when an -- when a specific expenditure or specific --
specific invoice is being entered, it generally
defaults to the current fiscal year as far as when

you're entering it on the screen.
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But if you have reappropriated noney
you intend to use, there's a field there where you key
In that date to use prior years' noney.

So it's sonething -- it's a manual
process to kind of go back and grab prior year noney to
use it.

Q But only -- only certain expenditures woul d
be approved to cone out of the reappropriated noney
versus the -- the fiscal year budget?

A Yes, that's correct. It depends on the type
of noney. At the State, there's appropriations, and
t hose bei ng personal services, enployee benefits,
things like that. And so only if it's in that category
can you use that noney.

You can't use payroll -- reappropriated
payrol|l noney to use -- to pay for office supplies,
that sort of thing.

Q Is there a separate account in which the
reappropri ated noney is hel d?

A No, it's in the State's general revenue -- in
the Court's general revenue fund.

Q So the only way to ascertain what is
reappropri ated noney versus what is budgeted noney is

t hrough these spreadsheets?
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A Yes, that's correct. You have to |ook at the
-- there's a -- the section that gives the fiscal
year's noney, and so they're all in a fund together,

but they are segregated by year.
Q Ckay. Next | want to talk to you about the
expendi tures and renovations and the -- and the costs

and invoices in that notebook. But before we get to

t he notebook, | want to call your attention to Exhibit
No. 60.

A kay.

Q Do you recogni ze this docunent?

A Yes. W received this by e-mail, | believe,
fromSilling Associ ates.

Q And what is the docunent?

A It's the initial contract for Silling to do
work at the Court.

Q Were there any anendnents to this contract or
any additional contracts conpleted, to your know edge,
as the renovations took place at the Court? O is this
the only contract?

A Actually, | need to -- | need to correct
sonething. | look at this now, and it says "Silling
Associates," but | flip to the last page, and this is

actually the contract between Nei ghborgall and the
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Court. Yeah, there it is, and the contractor
Nei ghborgall. | think -- because | saw Silling at the
bottom | --

Q So this is the contract with Nei ghborgall,
not Silling --

A Right, right, yes. Sorry about that. Yes.

Q And 1'Ill repeat ny question. |Is this the
only contract that you' re aware of that was executed
during the renovation process, or were there amendnents
to this?

A This is the only contract that we were able
to receive from Nei ghborgall. | believe this is the
only contract that they had.

Q Are you aware of how the additional costs
were incurred for the renovations that are not
contenpl ated by this contract?

A Yes, they were all put on change orders by
Nei ghborgall. That's how Nei ghborgall billed them was
t hrough change orders.

Q And if you can | ook on page 3, could you tel
us what that initial contract sumis supposed to be?

A Yes, the --

Q O was.

A. -- initial contract sum amount is $876, 156.
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Q Next we'll turn to the expenditures in the --
I n the renovation notebook that | believe you prepared,
and that is -- I'll turn your attention to Exhibit No.
41.

M5. NEWBERGER: It's this one.
THE W TNESS: Wiere is -- Exhibit 41?
Oh, here. Ckay.

A kay.

Q And if you want, you can go ahead and flip
t hrough that docunent a few pages and tell us if you
recogni ze the pages that are in that exhibit.

A The only pages that are newto ne are the
charts that are in here.

Q Is it fair to say that those charts are just
the sane figures that are provided in your summary,
just in a different fornmat?

A Yes, that's correct.

Q Now, | don't -- | don't know if you have that
before you, but is there a figure in there as to the --
the total of the entire expenditures that are contained
Wi thin that notebook?

A | -- not that | can find. | didn't total it
up. |'d segregated everything out because that's what

| was kind of tasked with doing, was segregating
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ever yt hi ng.
Q Are you generally aware of what the total is?
A | believe it was around 3.6, 3.7 mllion,
once you include Silling in that.

Q Now coul d you tell the Commttee how this
not ebook canme to be, why it was constructed, who -- who
directed you to conplete it?

A Yes, absolutely. Kennie Bass nmade an inquiry
of the Court in -- | believe it was October 18th of
2017, and he was questioning specific expenditures in
Justice Loughry's office, and he al so i nquired about
the total cost of Justice Loughry's office, and was it
twi ce as nuch as any other justice.

And so in order to answer that second
-- 1 think the first part of his inquiry was pretty
strai ghtforward, but the second part, in order to
answer that, we had to calculate the cost of each
of fice, which had not been done up to that point.

So | was asked to start doing that,
because | would have access to all those financi al
records, even the ones that -- the expenditures and
renovations that happened before | started working for
the Court. | could go back and dig those out.

And so | began pulling invoices. |
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went and got sone docunents fromKimEllis from her

construction, kind of design file, so | could kind of

find what was in each office | needed to go | ook for.
| wal ked t hrough sone of the chanbers,

| ooked around, see what | could find so | would know

what | was |ooking for. And | began to assenble the

information and had it in manila folders, and that

qui ckly got unruly, so | started putting themin a

bi nder together because it was just -- it was easier

for ne to follow that way.

And then | had started creating the
spreadsheets, kind of tallying up each office with the
| dea of being able to answer that question about "Was
Justice Loughry's office twice as nmuch as any other."

Q Was there any additional information that you

had to add to that -- to that notebook since then?
A Yes, once the notebook was conplete. And
that was -- it was done fairly rapidly - it was about

three weeks start to finish - because we needed to get
that information out, in response to what | -- at that
time, | believed was a FO A

And so | knew that over tinme, there
woul d be things -- other things | would run across that

-- you know, it wasn't like | had sone really, really
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| ong period of tinme to do this. It was pretty rapid.
So | knew there would be things | would
find later that were responsive that shoul d have been
I ncluded in the book. And so | started gathering a
file on those types of things.
And so there are suppl enental docunents
now t hat we know that relate to each office.
Q And | will go ahead and direct you to Exhibit
No. 61.
(Counsel conferred with the w tness.)
And do you recogni ze this nenorandunf
Yes, | do.
Could you tell the Commttee what it is?

> O > O

Yes. This is a neno fromne to Barbara Allen
dated July 30th, and it's the supplenental itens that
were | ocated after that -- after the initial binder was
put together.

These are itens that, as | said, | knew
- just due to the tinme franme of producing this -- this
docunent - there would be things | would run across
| ater, and so these are the supplenental things that
have been found since then.
| do want to back up and say that when

| put ny binder together initially, it was for ny own
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personal records, is what | intended it to be. It
wasn't produced as if it was gonna be released to the
public and -- and for anyone to use, or it wasn't neant
to be an audited final findings of the office
renovati on costs.

It was, at that date, the information |
had | ocated as of that date, you know, just as
conpletely and thoroughly as | could do it.

So had I known that, | would have put
sone kind of disclainmer in there that these types of
t hi ngs would Iikely occur, because | knew that was
gonna happen.

Q And so is it fair to say that this
suppl enentary -- supplenentary informati on added to the
origi nal notebook, is that a conplete record of all the
expendi tures to your know edge?

A As of -- as of today, yes. But that's not to
say tonorrow | won't run across sonething and | ook at
the -- ook at an old invoice and realize that was
rel ated as well.

Q And it's ny understanding that there was --
may have been a -- a mi scommuni cation or confusion
regardi ng requests that -- that have -- alleged to have

been nmade regarding the information that woul d have
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been i ncluded in the notebook?

Are you aware of what |I'mtal king

about ?
A Yes, | do.
Q Do you want to clear that up for the

Comm ttee?

A Yeah. | think there was naybe a
m sunder st andi ng that Justice Loughry had asked ne to
renove certain information fromthe book, and -- and

t hat was not the case at all.

When | prepared the book, | realized
that the Silling architectural firm we did not have
the costs in any kind of detail in that master book

because they didn't break it down by office.
So that had been omtted from Justice
Benj am n, Justice Wrknman, Justice Ketchum and Justice
Loughry's office. There were no architectural fees
allocated to their offices, and yet Justice Davis'
of fice and Justice Wal ker's office did have those fees
because they had used a different architectural firm
So | believed that it did not provide a
good ki nd of appl es-to-apples conparison if you | ooked
at the offices, so | wanted to renove those. | wanted

to renove the architectural fees so that every -- all
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of fices were treated the sane.

CHAI RVAN SHOTT: Excuse ne, M. Troy.
Wuld you mnd noving that mc just a little closer? |
t hi nk sone of our nenbers are having a little trouble
hearing you.

THE W TNESS: Ckay.

DELEGATE PUSHKIN: We can't hear John.

CHAI RMAN SHOTT: John, speak up a
little bit, please.

Q | lost ny train of thought. Do you -- do you
recall why sone of the expenditures were not included
In sone of the justices' invoices and why there were
expenditures in others? |s there a reason for that?

A Yes. Silling, | was unable to -- they did
not provi de any breakdown of which office they was
working in, so there was no way that | could allocate
those fees correctly because | didn't have any basis
for the allocation.

Whereas Justice Davis and Justice
Wal ker had used a different architectural firm there
was a -- | knew exactly which office they were working
in. And that was why | had asked to renove those.

| did not -- at the tine, | didn't

realize that that was the case for Justice Wal ker's
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office. | did catch that for Justice Davis' office,
and | had nentioned that to Justice Loughry, that "I
want to kind of do this appl es-to-apples conparison,"”
and he said, "No, leave it in there, because it's
correct, her office costs are stated correctly,"” which

Is true. But the others were actually understated

because of the |lack of the -- the Silling allocation.

But we continue to ask Silling for
details to -- in order to get true costs by office,
which we still don't know to date.

Q Who was this notebook provided to?

A | had the -- the nmaster copy that | had nade
for nyself, and there was just that one, just an
origi nal book. And then Judge Johnson was getting --
he was then the Admnistrative Director, and he was
getting requests fromthe justices, questions about one
t hi ng or anot her.

And so he said to ne, "Wuld you nmake

me a copy of that book so that |I'll have a copy and
| can help answer questions.” | said, "Sure, |I'll make
you a copy." So | made Judge Johnson a copy.

And in a neeting with Kennie Bass, that
book was handed to him Judge Johnson's copy. So |

bel i eve Kenni e Bass' book that he has has "Judge
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Johnson"” on the front of it.
So there were -- to answer your
guestion, there were two sets.

Q Did any of the individual justices ever ask
you to update themon the specific costs of the
renovations in their offices?

A Yes, all of themdid.

Q Al right. Wen did those update requests

occur ?

A Once | was -- as | was assenbling the -- the
book, you know, ny -- kind of nmy notes, they were all
very -- they wanted to inquire about what | was com ng

up with as far as their true office renovati on costs.
Because | got the inpression that nobody really knew
what their offices cost, and they were anxious to see
t hat .

And so | had inquiries fromeach of the
justices wanting ne to send themthe spreadsheets |'d
created. They wanted to | ook at the docunents; they
wanted to | ook at the invoices thenselves to see if
they were correct.

Q And that occurred after the initial FOA
request by the -- by Kennie Bass?

A Yes, that started to occur once | started to
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wor k on assenbling that information. During those

t hree weeks when | was working on putting the binder
together, | spoke with each of the justices about their
of fices.

Q And what tine period are we tal king about
agai n?

A Oct ober 18th, | believe, of 2017. And the
book was conpleted - |I think it was - Novenber the 8th,
maybe, 2017, when it was given to Kennie Bass at that
dat e.

Q Prior to that date, did any of the justices

inquire wwth you as to the costs of the renovations --

A No --

Q -- in their offices?

A I''msorry. No, never.

Q kay.

(Counsel conferred with the w tness.)

A There's -- there's one thing I'd like to
clear up as well, if | can.

Q Sur e.

A In the front of the book that | had given to
Judge Johnson, | had copied not this entire Silling

book, but just the -- the summary page of the Silling

so that he -- he had that information as well, as far
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as what he -- he knew what was not in that book.
And so the book that Kenni e Bass
recei ved should have had Silling in the very front of

it, so he would have known the architectural costs as

wel | .

Q When you add together the -- the total of the
Silling costs, along with the renovation costs by
Nei ghborgal |, does that represent an accurate figure as

to the total anobunt expended on renovati ons?

A You have to add in the furniture as well,
because furniture was purchased fromdifferent vendors.
So there's actually -- those are -- that's the bul k of
the expenditures, is Silling and Nei ghborgall.

But then there's nore beyond that, and
that's the furniture. And that -- that is all in that
book.

Q Ckay. |If | could turn your attention to
Exhi bit No. 62. Do you recogni ze this docunent?

A Yes, | do. That's -- we received this from
Silling. That is their contract wwth the Court for the
architectural and design services.

Q To your knowl edge, is this the only contract
t hat was executed between the Court and Silling for

their services?
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A This is the only contract that |'ve ever
seen. This is the only one that Silling has been able
to provide to us. If there were others, | haven't seen
t hem yet .

Q And on the second page, could you tell the
Comm ttee what the estimted project fee --

A Yes, the estimated project fee is $81, 380.

Q And if you could go ahead and flip over to
Exhi bit No. 63. Do you recognize what the -- what the
first two pages are in Exhibit 63?

A Yes. | printed these fromFI M5 and you can
see at the bottom | printed these on Cctober 27th,
2017, so this was during the tine that | was doing ny
research and putting together these construction costs.

So this is the total anpbunt paid to
Silling. And on the second page, | had circled
"Suprenme Court, $893,965.68." So that told nme how much
| needed to go find in invoices for them

Q But on the initial contract with Silling, the
estimated anmount was only to be $81, 000, approximately?

A Yes. The original anmount is $81, 380.

One thing | do want to point out, Steve
-- Steve Canterbury signed this contract - it | ooks
like - 9-19-08, and if | go to the kind of detail page
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of the Silling paynents, two of these paynents were
prior to that. There were two paynents in 1998. And
that's, you know, quite a bit prior to when he signs
t he docunent.

So | think these two may have been
unrelated. | don't know. | don't have any details on
what they did at that tine. And so |I'd nmade the note
in the Comments section that | don't know what those
two paynents were for.

And | don't have a contract for any of
that either. | was not able to | ocate anything.

Q Ckay. And those are the -- the top two
paynents there on the third page of Exhibit 637

A Yes, that's correct.

Q Now, the rest of the paynents woul d have been

| ssued under this contract for services rendered by

Silling?

A Yes, that's correct.

Q The remai ning pages - and if we could just go
-- go page by page - if you could explain to the
Comm ttee what -- what each of those --

A Ckay.

Q -- are, beginning wwth the -- the one that

has "l nvoices on the 4th Floor, Chief Counsel's
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Ofice."

A Where | have the summary -- because they're
-- at first, there's kind of a consolidated and then |
start breaking them out.

Q Yeah, when you start breaking them out of the
sunmary.

A kay, yeah. So using the descriptions on the
I nvoice, | put themin the Cooments field and then
| sorted them and subtotaled themso | could see how
much Silling billed for for work in the chief counsel's
of fice, and they billed $90, 350. 88.

But according to their docunents,

that's where that work was done.

Q Then the next page?

A The next page, they billed it as "Justices
O fices Renovations" and they have that starting March
of 2009 and conpleting in March of 2013 at a cost of
$374, 139. 81.

Q And that includes all of the justices

chanbers toget her.

A It shoul d.

Q I s that accurate?

A But there was work done in Justice Loughry's
chanbers after this date, and -- and they're not billed
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that way, so | don't know how Silling's billing worked.

But during the tinme of his renovations,
there's only one invoice, and that's the one at the
very bottom for $4,050, but there was nore work done in
there than that. There -- the scope of the work shoul d
have cost nore than $4,050, so | don't feel that this
Is terribly accurate fromtheir billing, not -- not

that this is put together incorrectly, but their

billing --
Q FromSilling' s perspective --
A Yes.
Q -- as far as their billing.
A Yeah, the tine frame doesn't nmatch up with

t he invoi ces.

Q And what is the -- what are the next two
pages?

A The next one is sonme work in the law library.

Oh, here's the clerk's office. Their
fees in the clerk's office, $283,224.73.

Q What's the next sunmmary?

A They did work in the first floor hallway.
That's kind of the public area over in the east w ng.
$20, 133.81. They were -- they were doi ng sone kind of
project wth the lights.
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Q And what about the next invoice?

A The next one says "West Virgi nia House and
Senat e El evat or Upgrade" for $9, 572.

Q So does that indicate that the Court paid for
an el evator upgrade in the House or the Senate?

A Well, that's what it says. There's design
wor k, devel opnment work and construction docunents. |
don't see any actual construction. It seens |ike sone
ki nd of professional services maybe, but that's how
they billed it, and then it's approved for paynent by
Steve Canterbury.

Q What is the next invoice cover sheet?

A The next two pages are those paynents from
1998 that | don't have any detail on. There's no
scanned docunents because the scanning wasn't avail abl e
at that period of tine. So all | have are the two
paynents, and other than the dollar anount and the
vendor, | don't really have anything other than that.

Q And what are the |ast two pages?

A The next to the last one is the invoice that
says "For Courtroom Restoration, $215.63" and there's
t hat House and Senate El evator Upgrade again at the
very end.

| think this was actually billed in one
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of these. | think these are just sonme backup
docunent ati on.

Q Now if | could direct your attention to
Exhi bit No. 64. Do you recognize what that docunent
| S?

A Yes, | do.

Q Coul d you explain to the Commttee what it
| S?

A Yes. |'m copying Judge Johnson, who then was
the Adm nistrative Director, on a neno that |1'd sent to
Justice Davis where she and | tal ked about sone itens
in her office that she believed were her personal
I tenms, and according to ny records, they had been
purchased with State funds.

Q Now, within that nenorandum under the first
bul | et point, you refer to a March 14th, 2016 neno?

A Yes.

Q Do you see that in front of you?

A Yes, | do.

Q Coul d you explain to the Commttee what that
menor andum i s?

A Is -- oh, there we go. That's Exhibit 64,
right, the nmenorandunf

Q Correct.
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A kay. On Exhibit 64, the nem-- this is a --
| guess a nenorandum from Steve Canterbury to Justice
Davi s, and he says he's nenorializing the decorative
itenms, including furniture, that are in her chanbers
t hat belong to her personally.

Judge Johnson's office located this
during the tinme that | was putting together all this
I nformation on the -- on the offices, and so he thought
that it was relevant, that this may be hel pful to ne
while |'m searching through docunents.

And | noticed once | started working on
her office that sone of the itens on here, | was seeing
paynents out of State funds for. Specifically, the --
the sofa. And so | went up and spoke to her.

She requested that | cone up and speak
to her about that, and so we went through everything in
her office, you know, as --

You' d asked ne about earlier, did they
I nqui re about their offices, and they did. So she had
docunments from ne show ng what was purchased with State
funds , and it didn't match up with what she believed
was her per -- you know, her personal itens.

Q Do you have any know edge as to whether this

meno from 2016 was delivered, actually delivered, to
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Justice Davis?

A | have no know edge of that, no. It's -- the
meno isn't signed. | don't knowif she received it or
not .

Q And after you provided this nenorandum the
Cct ober 24th, 2017 nmenorandum after you delivered that
to Justice Davis, did you have any di scussi ons
regarding the information contained in the neno with
Justice Davis?

A She and | went over that, actually, the day
before this, on October 23rd. She -- Justice Davis,
nyself and KimEIlis sat down in her chanbers and went
through itemby itemthat we could see what was
purchased with State funds, what was her personal
property.

She asked ne to docunent this for her
this way so that she could repay the State for these
Itens that she said she was not aware that State noney
had been spent on.

Q And is it your understanding that Justice
Davi s made those rei nbursenents subsequent to receiving
t hat menorandum from you?

A Yes, she did.

Q Now, before we nove into the -- the 1099 West
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Virginia-48 formissue, there's one other thing that I
want to discuss wth you that | think occurred during
this time period in which you were constructing this
not ebook.

Do you recall a neeting that took place
in -- | believe it was Justice Loughry's office, with
Judge Johnson present --

Yes, | do.
-- and yoursel f?

Yes.

o > O >

Who el se was present in that neeting?

A If that's the Cctober, | think, 19th neeting
in his office --

Q That's correct.

A -- that was Judge Johnson, nyself, Chris
Morris, Lori Paletta-Davis, Justice Loughry.

W were all neeting in Judge Johnson's
office to talk about how to respond to this FOA from
Kenni e Bass, who was gonna put what docunents together
and how woul d this be responded to.

W tal ked about nmy work on what | was
gathering as far as financial docunents, so -- that was
who was in the room and that's what we were tal king

about at that tine.
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Q Do you recall KimEIlis being requested to
cone to the neeting?

A Yes, Justice Loughry asked that she be called
I nto the neeting.

Q Can you tell us about that interaction when

she got to the neeting?

A Justice Loughry asked her about the cost of
his office and why his renovation cost -- because from
what we could see so far -- | nean, this was very early

on to ne gathering this information.
-- why his office was so nuch nore

expensive. He said that -- to the best of ny
recoll ection, he had said that he instructed her that
his office should be no nore than Justice Ketchunis
of fice, and he asked her if she renenbered that, and
she said no, she did not have that conversation wth
hi m

Q And then what did he -- did he say anything
after that?

A | believe he repeated that and said, "Yes, we
did, we did talk about that." And she said, "No" -- |
nmean, this is ny recollection of the conversation,
because | was just kind of sitting back and | ooki ng at

nmy binder and thinking about what | was working on.
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But that was how | recall the
I nteraction between the two of them was that he
I nsisted that they had had a conversation, that she
said, no, they did not have that conversation.
Q What is your recollection of Justice

Loughry's tone towards KimElIlis?

A | took it to be kind of a reprinmand to her
that -- how was his office allowed to get so expensive.
And that was how | interpreted it. It was kind of a

scolding of her as far as she allowed the costs to --
t hese costs to go over what he had instructed her to
spend no nore than a certain anmount.

Q Did you give any thought as to whether or not
KimEllis woul d have knowl edge as to the -- the costs
of individual justices' offices?

A Ki m woul d have had no know edge of that
because no one had ever tallied the office costs, ever.
| had never been asked to do that.

Justice Ketchumis office was renodel ed
prior to the time that | started working for the Court,
so | didn't have that even institutional know edge of
what it would have been. | had to go back and pull,
you know, kind of old notes and old financial records.

Kimdid not work for the Court during
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that time; she worked for Silling. So she wouldn't
have had know edge of that. So he was asking her
sonet hi ng she woul dn't have known.

| nmean, had -- had he said that to her,
she woul dn't have known how nuch Justice Ketchum s
of fice cost.

Q Did Just -- is it your perception that
Justice Loughry woul d have known or shoul d have known
t hat she woul d have no idea what the cost of
renovati ons woul d be?

A | don't know if he would have known or not
known that. | -- | don't know, because he never asked
me if I knew how nuch Justice Ketchumis office cost.
So | don't know --

Q Whul d he have been aware of when KimElIlis
becane enpl oyed by the Court?

A Yes.

Q Did you have any other neetings with Justice
Loughry regarding the renovations that you can recall?

A Just the sanme neetings | had with the other
justices, as far as their own personal offices, yes.

Q And t he substance of those neetings would
have been the -- the total anount of the renovations

for each office? Because | believe you testified
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earlier that they were curious as to the anmounts in
their offices?

Yes, they wanted to know --

I s that what you said?

-- about their individual offices, yes.

o > O >

So now the last topic or next to last topic
that | want to cover with you is this so-called 1099

| ssue, the West Virginia-48 fornms. Are you aware of

what I'mreferring to when I -- when | say that?

A Yes.

Q Coul d you explain to the Committee the
ci rcunstances surroundi ng the i ssuance of the -- of the
1099s for senior status judges?

A Seni or status judges -- it's been the
practice of the Court to keep senior status judges on
payroll up until they neet sonme certain threshold,
which |1've been told is around $20,000. | don't know
t he exact doll ar anount.

But payroll notifies -- | believe they
notify the recusal assistant of when they're
approaching that cap, as far as what they can --

Q If | could stop you there, what is the cap
you're referring to?

A My understanding is it's the anobunt that they
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can earn on payroll without a reduction in their
retirenment benefits.
Q Are you aware of what that anount is or what

It's equival ent to?

A | don't know specifically, but I've heard
it's around $20, 000.
Q kay. And |I'msorry, go ahead and conti nue

W th what you're --

A ["mjust not that famliar with the
retirenment board rules and regul ations. But once they
earn sone certain anount, their -- ny understanding is
their retirenent benefits are reduced at that point.

And so at sone point, the Court decided
they would switch themover to independent contractor
status and pay themon a 1099.

Q And so the -- the $20,000 anount, that is an
anmount that the judges, the senior status judges, are
paid as a per diembasis? O they're -- the anount
that they're being conpensated for sitting as a senior
status judge; is that correct?

A | believe they're paid $435.00 per day for
their services, and so once the $435. 00 per day reaches
around $20,000, that's when they're -- they start

wat ching -- payroll starts watching that nunber, so
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that they don't go over $20, 000.

Q And what happens when a particul ar senior
status -- senior status judge begins to approach that
$20, 000 benchmar k?

A A W-48 formis filled out for that senior
status judge when they anticipate they may go over the
t hreshol d.

Q Could you tell the Commttee what a W/-48
formis?

A It's a State purchasing form It reads as a
| ndependent contractor form because there's a section
about "I amt or "amnot" "a full-time enployee of the
State."

It outlines the scope of the work to be
performed. At the bottomleft, | believe it says
"Agency Head," there's a signature line and a date
line, and then to the bottomright, the person filling
out the W-48 -- or the person who's naned on the
W/- 48, signs and dates it.

Q And if we can back up just a little bit, what
Is the -- could you explain to the Commttee nenbers,

t hose who may not know, what's the difference between
treated as a W2 worker as opposed to a 1099 worker is?

A Yeah, a W2 worker is an enpl oyee. They can
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be a tenporary enpl oyee; they could be a full-tine/
permanent. It could be any enploynent status. But the
Court -- the enployer will w thhold payroll taxes and
submt those taxes and pay enpl oyer taxes as well on
behal f of that enpl oyee.

A person paid on a 1099 is responsible
for all of their own tax reporting; nothing's wthheld
fromtheir paynents.

Q And so for each 1099 worker, a W-48 formis
filled out to identify what exactly does their --
they're being paid for?

A | could only say that's true for the senior
status judges. For other independent contractors -
| i ke the I'T i ndependent contractors - in our records,
we don't always have W/-48s. But it seens to be the
standard practice that that was done for the senior
st atus j udges.

Q In other -- | know you testified that you
were aware that there is a statutory limt on the
anmount of conpensation that a senior status judge can
earn. |Is that correct?

A Il -- I've --

(Counsel conferred with the w tness.)

A What | was told was the $20,000 cap was a
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retirenment board cap, that that was gonna affect their
retirenent. | think that you asked about statutory.
That has not been discussed with ne.

Q So the $20,000 cap was a limt that -- that
you under stand was conmuni cated by the retirenent board
to the Court.

A Yes, that's correct.

Q And if they exceeded this |imt -- and by
“they," | nmean the senior status judges. |If they
exceeded the $20,000 limt, then that woul d affect
their retirenent; is that correct?

A Yes, that's correct.

Q And the Court had a specific person that
woul d basically check on how nuch noney a senior status
judge was earning to ascertain whether or not that
seni or status judge was approaching the $20,000 limt?

A | can't speak to how that information was
communi cated fromone to the other. W do have a
person who handl es recusals, when a judge recuses him
or herself, and that person works with the Chief
Justice to assign a judge in that -- you know, for that
vacancy.

| don't know how cl osely she

communi cates with payroll. | don't know if she gets
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the information fromthem they provide it to her. |
can't really speak to that.

But | know that in that process, that
Ccreate -- sonmewhere in there, the W-48 is pronpted.
We don't ask for those. Those conme to us once the
Chi ef Justice has authorized that to happen.

Q Aut hori zed what to happen?

A The senior status judge to be paid as an
| ndependent contractor.

Q That's sonmething the Chief Justice would be
awar e of.

A The W-48 forns that | have in ny office are
al ways signed by the Chief Justice.

Q Who initially creates the W/-48? |[|s that
sonething that's created by you or the -- you said
there was a recusal clerk or --

A | don't know who creates the W/-48s. | know
they are not created by our -- by our office. They're
not created in Finance, so --

Q Let nme clarify. | don't nean the detai
I ncl uded on the actual form | just nean, who takes
the formfor the specific senior status judge and fills
in the information that then is passed on to the Chief

Justice to be authorized?
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A That's the part I'mnot sure about. | think
it's that -- the recusal assistant, but |I'm not
positive about that. | do know that finance doesn't do
those. | believe that the recusal assistant -- but

that's just what | believe happens.
Q Are you aware of how this -- | nean, | was

just asking about a specific part of the process.

A Uh- huh.
Q But are you aware of how this process works
overall, as far as -- you know, when it's triggered

with the recusal clerk, as to approaching this $20, 000
limt, what happens after that and then the -- you
know, the next step after that until the senior status
judge is paid as a 1099 enpl oyee?

A No, | don't -- | don't know all those
details, how it gets comuni cated back and forth, no.

Q At what point do you becone aware that a
senior status judge is being treated as an i ndependent

contractor?

A Fromthe files in ny office - at |east on one
occasion - | had a nmeno fromthe Deputy Adm nistrative
Director. She had -- she was sending the nenp to the
senior status judge indicating, "Here's your -- here's

your formfor the W-48," and she kind of outlined sone
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-- you know, letting that person know they're
responsi ble for paying their own taxes and that sort of
t hi ng.
And then that formcane to ne - |I'm

copied on the form- and the W-48 cane along with
t hat .

Q Do you recall if this was a practice that was
bei ng foll owed when you first canme to the Court?

A The Court was already follow ng that practice
when | was hired, vyes.

Q Do you recall or have any know edge as to how
|l ong this practice has been foll owed?

A No, | have no idea when it started.

Q About how many senior status judges a year

exceed this -- this limtation?
A | don't know how many -- | don't know
specifically how many exceed it. In a neeting the

ot her day, | said maybe three to four, but | think it
may be just -- I'mgoing to say between one and three
per year probably.

It's not a frequent occurrence to go
over that -- that $20,000 cap. W have a |ot of senior
status judges, but | think the majority stay bel ow the

cap. But there are occasions when they go over their
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cap.

Q And you just -- you testified a nonent ago
that when the W-48 forns are being filled out, that
you -- you recall an e-mail, | think, being sent to one
of the senior status judges. |s there any type of
cover docunent or informational docunent provided to
the senior status judge about the W/-48 form or why
they're being treated as an i ndependent contractor?

A That docunent | was referring to was actually
a menb fromthe Deputy Admi nistrative Director, and it
was doing that specific thing. It outlined kind of the
steps of an i ndependent contractor and why that person
was bei ng changed over to the status of an i ndependent
contractor.

In ny files, | just had the one, but it
| ooked like a formletter, so | think there could be
others that, for sone reason or another, | just didn't,
you know, stick in this file.

Q But you're not aware of whether those -- that
cover letter would be provided to every senior status
judge that woul d exceed that Iimtation?

A | cannot say that they did or did not, right.
| don't know that.

Q Now, if I can, | wll direct your attention
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to Exhibit No. 65. Do you recognize what that docunent
| S?

A Yes, that's an invoice from Judge Keadl e,
filling in as a senior status judge, and it says
"Seni or Status |ndependent Contractor" at the top.

Q And the second page of that exhibit, page 1
of the Suprene Court invoice. Can you tell the
Comm ttee what that docunent is?

A Oh. I'msorry, that's what | was referring
to when | answered the first question. |'msorry.

Q Ch, I'msorry, | thought you were |ooking at
the cover page. Well, then we'll go ahead and skip to
the fourth page of this exhibit. Could you explain to

the Commttee what that docunent is?

A s this the W-48 fornf

Q Correct.

A | want to make sure I'mon the right page.
Yes.

Q Yes.

A kay. So this is the Agreenent form between

Judge Keadl e and the Court outlining the scope of his
work. It says he's to be appointed as a senior status
judge, and that this -- dates of service cover April
16th, 2013 to Decenber 31, 2013. (Gves the daily rate
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of pay of $435.00, and is signed by the Chief Justice
at that tinme, Justice Benjam n, and Judge Keadl e has
signed -- and | see his Social Security nunber's on
there. He signed on the bottomright.

Q Yeah, we'll -- we'll redact that. And one of
t hese forms woul d have been filled out for each justice
that -- or not each justice.

-- for each senior status judge that
woul d exceed that limtation you were tal king about?

A ' ve not gone back and personally audited all
of these. But there should be one of these for each
one, so | would expect to find them | know that in ny
file, I had probably ten of these.

But | don't want to testify that
there's absolutely one for each one. There should be.

Q But it would have been practice of the Court
to have one of these filled out for a senior status
judge that is exceeding that limtation?

A That is correct, that would be the practice,
yes.

Q And can you go to Exhibit No. 66?7 And if you
could flip to the |last page on that, the W-48 form
For which judge was this docunent conpl eted?

A This is a senior status formfor Judge Thonas
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Steptoe, sane thing, and it outlines the dates of
service from June 25th, 2012 to Decenber 31, 2012. So
any work perfornmed during those days woul d have been
paid according to this form

And it's signed by Justice Ketchum and
si gned by Judge Steptoe, and again, his Social Security
nunber is on this one as well.

Q And if you could turn to Exhibit No. 67. And
explain the W-48 form the text of that exhibit,
pl ease.

A This one is for Judge Keadl e covering the
dates of service of June 30th, 2014- Decenber 31, 2014,
at $435.00 a day.

And again, this contenplates any work
after that day. And this one is signed by then Chief
Justice Davis and Judge Keadl e.

Q And if you could turn to Exhibit No. 68 and
explain that docunent for the Commttee, please.

A This is another formfor Judge Keadle -- and
there's different W-48s because the scope -- the tine
frame changes on these docunents. So this one covers
certain dates of service from Septenber 1, 2015 to
Decenber 31, 2015 at $435.00 a day.

It's signed by then Chief Justice
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Wor kman and Judge Keadl e.

Q Who were these W/-48 forns submtted to?

A These woul d conme to finance, so that when we
had an invoice fromthe judge, we could attach this
contract toit. O this Agreenent formto the invoice
to submt to the State Auditor's Ofice.

Q Did -- who was your predecessor in your

position right now?

A My predecessor was M ke Proops.
Q Did he comunicate to you how this practice
was supposed to be foll owed when you -- when you first

cane into your position?

A Well, he told ne about the senior status
judges and that there would be a period of tine when
they may exceed their threshold for their retirenent,
and i f that happened, they would be -- they woul d
switch to i ndependent contractor status and that |
woul d have these W/-48 forns.

So he just kind of |let ne know t hat
that's how that had been done and to expect that that
may happen fromtine to tine.

Q To your know edge, was there -- or did any
seni or status judge or otherw se appoi nted judge or

justice ever repay noney that -- that they believed to
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be exceeding the -- the |imt?

A Yes. Justice MHugh repaid noney to the
State when he was a justice, when he replaced Justice
Al bri ght.

Q Coul d you explain to the Committee the
ci rcunst ances surrounding his repaynent to the State?

A Yes. MKke Proops told ne about that as well,
that -- told ne where that -- told nme that Justice
Al bright had passed away on the bench, and Justice
McHugh was appointed to -- for the rest of his term

And | was told that Justice McHugh did
not feel that that was right, for himto draw his
retirenent and get paid by the State at the sane tine,
and so he chose to - Justice MHugh - chose to return
his earnings to the State.

| was told they had set up a speci al
fund for it and that | was to get the check from
Justice McHugh - he would bring it to ne - and I was to
then take it down the hallway to the State Treasurer's
Ofice and they would take care of it, as far as
depositing the noney.

And so that's how we did it for the
next six nonths while Justice McHugh was on the bench.

Q At any tine did anyone conmuni cate a reason
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to you as to why this process was followed wth regard
to filling out the W/-48 forns upon approaching the --
the limtation?

A My under standi ng was just that -- just that
cap on their retirenent earnings, that they couldn't
earn, on payroll, nore than sone certain anount, and so
they would fill these W/-48s out to pay them as an
| ndependent contractor.

Q And just so we're clear, when you refer to
that cap, that is a cap that was communi cated - at
| east to your office - fromthe retirenent board; is
that --

A No. I'msorry.
Q Is that correct?
A No. Payroll told ne what the cap was. |

think payroll got it fromthe retirenent board.

Q Are you aware of a -- or were you aware
during the tinme in which this process was foll owed of a
statutory limtation on -- on judges' conpensation when
they sit as senior status judges?

A No, that had not been discussed with ne.

Q Who at the Suprene Court is aware of this
procedure that is followed for senior status judges

that approach the limtation that you' re aware of?
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A The people at the Court aware of it should be
the recusal assistant, the payroll staff, the justices
and the folks in Finance who receive these to pay as
| ndependent contractors.

Q And woul d you say that this occurred during
each year in which you' ve been with the Court? O has
the practice occurred --

A Yes, it has occurred each year.

Q So each Chief Justice for each year for which

you' ve been with the Court has authorized these

paynment s?
A Based on what |'ve seen, yes, that's correct.
Q | believe that's -- that's all the

i nformation | have on that issue.

And | just want to finish up with a
coupl e questions about the work environnment and the
culture at the Court. It seens -- you know, in our --

I n nmy exam nation of you, that -- that there were tines
I n which the environnent was | ess than friendly.

Wul d you -- could you provide a
characterization of how the -- the work environnent was
at the Court when you cane on and then how t hat may
have changed during your tine with the Court?

A |'d say the work environnment changed
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dramatically in 2017. W -- after M. Canterbury was
| et go, we got a new Adm nistrative Director. Justice
Loughry was then the Chief, and there started being a
| ot of termnations and restructuring and -- and that,
| think, created a |lot of feelings of uncertainty in
the adm nistrative staff.

You know, people didn't really know how
secure their jobs were anynore due to a lot -- a lot of
restructuring.

Q What was the nmain difference you noticed in
the Court when -- when Justice Loughry was Chief
Justice as conpared to the other justices?

A Justice Loughry was nore present in the
admnistrative office than | renenber other Chief
Justi ces bei ng.

Justice Ketchum would cone downstairs

fromtine -- when | say "downstairs,” |I'm-- the
admnistrative offices are on the first floor and the
justices are on the third fl oor.

So on a day-to-day basis, we don't have
a lot of interaction with them unl ess they cone
downstairs or we're called to go upstairs for sone
reason.

And Justice Ketchum woul d cone through
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occasionally and say hello and wal k through the office.
But generally the others, you never saw t hem
downst ai r s.
But Justice Loughry was very present -
al nost on a daily basis - in the admnistrative office.
Q And | believe earlier we tal ked about how
I nformati on would flow fromthe Suprenme Court Justices

down to the Adm nistrative Director and then down to

the -- to the division heads, | believe they were
cal | ed.

A Correct.

Q Do you recall any tines in which information

did not follow that normal chain and you woul d have had
direct communication with -- with one of the justices?

A Yes. | can say that nearly every justice
fromtine to tinme has communicated with nme directly,
asking ne a question or asking ne to -- to look into
one issue or another, that they felt |ike nmaybe they
weren't getting all the facts that they wanted, so they
woul d conme to ne directly to get information.

Generally, it would go through the

Adm ni strative Director, those requests would. But
sonetines, it would cone to ne directly, and they woul d

even ask ne not to disclose that to the Adm nistrative
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Director.
Q Were there any circunstances or occasions
where the Admnis -- Admnistrative Director would have

gai ned know edge that the justices had been
communi cating with you directly?

A Yes. There was a tine when Steve Canterbury
becanme very upset with nme about sonething that Justice
Wor kman had asked ne personally -- she was having --
she had initiated the conversation with ne and was
asking sone -- on sone personnel issues, and | just
gave her a straight answer.

And she asked nme not to say anything to
him and | didn't.

And then she felt conpelled to say sone
-- sonmewhere in that conversation, sonething canme up
that she felt she needed to address with him And so
he then becane aware of it and becane pretty upset with
me that | would speak to her directly and not tell him
about it.

But she had specifically told ne,

"Don't tell Steve," so --

Q What -- who woul d have communi cated to you --
well, let ne -- let nme strike that.
There was a -- you've testified that
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there was a personnel manual that you had -- were given
when you first becane enployed with the Court. [Is that
correct?

A Yes, that's correct.

Q But the personnel manual was devoid of

policies regardi ng expenditures of noney; is that
correct?

A Yes, that's correct.

Q Was there any --

A It didn't address that at all.

Q Was there an organi zational chart in the
personnel manual that provided a hierarchy of how
I nformati on was supposed to flowwthin the Court?

A No, there was no organi zational chart.
Justice Workman had asked that an organi zational chart
be devel oped. | believe that was in 2015 when she was
chief. Because she wanted to see -- | nean, there was
-- everybody knew what the structure was, but it was
never defined on paper. You just knew how to operate.

But Justice Wrkman had asked that that
be formalized, an organi zational chart.

Q How did you |l earn that structure when you
first cane on the Court? |s that sonething that you

| earned as you -- as a part of on-the-job training, or
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was that communicated to you by your supervisor that
"This is" -- you know, "This is how we do things and
this is howinformation is conveyed"?

A That woul d have been directly from Steve
Canterbury to ne letting -- because he was ny direct
supervi sor.

-- that | was to communi cate issues
through himto the justices. And the sane thing would
happen i f they needed anything; they would go through
himto nme, so that he knew everything that was goi ng
on.

Q What about the flow of information between
you or your division and other divisions underneath
wthin the Admnistrative Director's Ofice? How often
-- or howfreely is that information exchanged or
shar ed?

A W were free to comunicate with other
directors and share information. W did not have to
run any of that through the Adm nistrative Director.
It was only information fromthe justices, just -- just
the -- the up-and-down information. The side-to-side
I nformati on was fine.

Q But within the -- within the Finance

Di vision, did you have regul ar conmuni cation with the
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payrol | office?
(Counsel conferred with the witness.)
A Payroll is not in Finance; payroll is its own

separate division.

Q |"msorry, the -- did you have regul ar
communi cations with -- with payroll as a separate
di vi si on?

A Wth the payroll director, occasionally, if

she had questions about sonething or | had questions
about sonething. Yes, especially -- the reason | would
initiate conversations with payroll would be if | saw
sonething on the financials, sonebody's salary posting
in a wong section on the -- on the Court's financi al

st at enent s.

Let's say sonebody was supposed to be
in adm nistration and they were being -- the allocation
| ooked |i ke they were a probation enployee. Then |
woul d say, "You need to go |look at" such and such
enpl oyee, "lI'mgetting an incorrect funding stream
here."

Q Did you have any inpression as to why the
structure of the Court was set up as it was? And what
| mean by that, why the flow of information had to go

t hrough Steve Canterbury to the justices and why, you
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know, if an issue were raised, why you woul d not be
able to address the justice directly?

A He always -- M. Canterbury always told ne in
his role, he needed to know everything that was goi ng
on, and he couldn't do his job effectively if he didn't
know everything. So any conversations wth any nenber
of the Court were supposed to be reported to him
| mredi ately, if they contacted ne.

| was to never contact themdirectly.
But if they contacted ne, he was to know i nmedi ately.

Q Was he aware of the -- the 1099 practice with
seni or status judges?

A To the best of ny recollection, he was. It
-- it would have been nearly inpossible for himto not
know since he knew everything that was goi ng on back
and forth. | recall he and |I tal king about that, so |
don't know how he coul dn't have known.

Q Did you have a personal feeling as to whether
this 1099 practice was proper, as a CPA, or did you not
have an opinion at all based on the information that
you were given?

A Based on the information | was given, | -- |
did not have an opinion. The Chief Justice -- if it's

a legal issue, the Chief Justice already |ooked at it
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and issued their determnation, and it was not up to ne
to question whether or not the Chief Justice had nade a
proper determ nati on about whether this person could or
shoul d be paid on a 1099.

My job was to make sure that when we
recorded it, we recorded it correctly.

Q And could you tell us again how the

comrmuni cation fromthe Chief Justice regarding the
paynent of the senior status judges would -- who that
woul d go to and how t hat woul d be conmmuni cat ed?
Can you rephrase the question?

| can rephrase.

> O >

"' mnot sure | understood.

Q When the -- when the Chief Justice would
aut horize the W-48s - the treatnent of a senior status
judge as a 1099 enpl oyee - where did the comunication
of their approval go to next?

A My understanding is that would go to the
recusal assistant. | think that she nade a copy for
her file of the W-48, and then generally, those
originals would nake it down to finance so that we had
themin our files to attach to the invoices that woul d
go with them

Q Are you aware of any conversations that the
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justices had anong thensel ves regardi ng the treatnent
of senior status judges as 1099 enpl oyees?

A No, I'mnot aware of anything |like that, no.

Q Also wth regard to the work environnent and
culture of the Court, were you -- were you - or are you
- aware of anyone that directly feared for their jobs
after Justice Loughry took over as Chief Justice?

A | would say nost everyone did, because there
were a |lot of termnations going on, a |ot of
restructuring, and just the general feeling in the
adm nistrative office was: Anybody can be |let go any
day.

There was just a lot of -- a | ot of
change going on at that tine.

Q And how did that affect the norale within the
Court ?

A Anmong t he enpl oyees, everybody becane very
nervous and, you know, feared for their jobs on a daily
basis. And sone people did get termnated. After the
initial series of termnations, there were nore.

And then other people started | ooking
for other enploynent. Many peopl e resigned before they
got -- because they felt like they may -- they nmay get

fired just any day, so sone people left voluntarily.
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Q Are you aware of how many people either |eft
voluntarily or were termnated fromtheir position
after that changeover in 20177

A "' mgonna say in adm nistration, probably 20
people. That's kind of a guess based on what | can
recall. |'mgonna say about 20 positions were either
el imnated or consolidated into other positions.

Q Did anyone ever have a neeting wth you
regardi ng your enploynent with the Court to assure you
that you're -- you know, you were fine in your
position, or any conversations to that effect?

A | think there may have been conversations
li ke that, but, | nean, we were "at wll" enpl oyees, so
even if sonebody says that, it doesn't really nean
anyt hi ng.

Q At any tinme during your enploynent with the
Court, were you ever threatened to do sonething or
coerced or nade to do sonething under duress that --
that you didn't feel confortable doing?

A No.

Q Ckay.

MR. HARDI SON: Ms. Troy, | believe
that's all the questions | have for you at this point.

M. Chai rman?
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CHAI RMAN SHOTT: Thank you, Ms. Troy.
And I'msure if you foll owed what we've been doing in
this process, we generally allow our nenbers to ask
fol | ow-up questi ons.

But at the tine it is, we're going to
give you a break - as well as our nenbers a break - for
| unch, so we're going to be in recess until 1:45.
Hopefully that will give you sufficient tine to get
sonething to eat.

We'll be in recess until 1:45.

(A recess was taken for lunch after

whi ch the proceedi ngs conti nued as

follows:)

CHAI RMVAN SHOTT: We're back from our
recess. We were in the process of our questioning of
Ms. Troy.

Ms. Troy, you'll still be under the
sane oath as you were before the break.

The way we'll proceed at this point is:
|"mgoing to start on ny far left and sweep across the
roomto ny far right and then cone back to the left and
-- and proceed in that fashion. | don't think we've
done it that way.

So Del egate Fast, do you have any
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guestions for Ms. Troy?
DELEGATE FAST: Yes. Thank you,
M. Chairman.
Thank you, Ms. Troy, for being here.
EXAM NATI ON
BY DELEGATE FAST:

Q The idea that there were no witten policies
regardi ng spending - | think that's what you testified
to - and Justice Wrkman recommended that a witten
policy be pronul gated, anong ot her things, including
the P-cards. |Is that correct?

A Yes, she --

Q Ckay. Wen was this request made by her?

A That woul d have been the sumrer or possibly
fall of 2015. It was the year that she was the Chi ef
Justice, the last tine she was the Chief Justice.

Q So it was just -- that's when she was the
Chi ef Justice?

A Correct, yes.

Q kay. And if -- just summarizing: | think
you said that Steve Canterbury said "No" or it -- to
that effect, that that wasn't necessary or -- or what

was M. Canterbury's response?

(Counsel conferred with the w tness.)
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A That | didn't need to worry about devel opi ng
t hose, because we weren't going to do that.

Q So is this where Justice Wrkman cane
directly to you, or did she present that in a
conference neeting anong all the justices?

A | can't say specifically. | know that she
told ne personally that she wanted policies and
procedures devel oped related to P-card. | believe that
t hey di scussed that in adm nistrative conference as
wel |, although I'm not positive, because | typically
don't participate in those.

But she had comunicated to nme directly
that she was going to make that request of the
Adm nistrative Director. It would be his responsibility
to make sure that that -- her request got conpleted.

Q So if | can understand this correctly, she's
the Chief Justice, and she wants a witten policy on
P-cards, and Steve Canterbury cones to you and says,
"Not gonna do it."

A He Il et me know that she had nmade that request
of himand | needed -- did not need to worry about it,
we were not going to do that.

Q So did this communication cone from M. Wrk

-- Justice Workman to you, or did it cone from Steve
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Canterbury to you?

A Justice Workman told ne personally that she
was going to nmake that request of the Adm nistrative
Director. It would be his -- his responsibility to
make sure that that happened.

So she was follow ng the hierarchy of
-- of how things were done, you know, in the
adm ni strative offices.

Q And t hen subsequently Steve Canterbury told
you, "Wasn't necessary, it wasn't gonna happen."

A That's correct.

Q Huh.

A And then Justice Worrkman, | believe, in 2017
asked ne about that and wanted to know "Wiy were those
policies never developed,"” and so | told her what had
happened with Steve Canterbury, where he said, "Don't
worry about that, we're not gonna do that."

Q And at that point, when she foll owed up, she
was no | onger Chief Justice?

A Correct.

Q And what was her response to your reply?

A | think she was pretty aggravated that he had
not followed through on the request that she had given

to him
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Q And so it was from 2015 until 2017 that she
followed up on that issue about a -- creating a witten

policy on P-cards.

A She coul d have asked ne in between, but |
don't recall. | just know that specifically that issue
canme up again in 2017. She -- the m crophone went off.
She may have assuned that it was conpleted. | can't

really say for sure.

But I do know that she specifically
addressed it again in 2017. And it could have been
when it canme up later that those didn't exist, and that
coul d have been what pronpted her to ask ne why they
didn't exist.

Q Al right. So it's safe to say that during
the remai nder of her tenure as Chief Justice, she did
not follow through to nake sure that had been done with
her adm nistrative director. Because obviously, it

wasn't done.

A | can't say for sure if she asked hi many
nore followup questions after that. She -- she may
have. | really can't say.

And | -- I'"mnot sure when she woul d
have made that request to him | believe it would be

in the adm ni strative conference notes sonewhere, but |

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1776

don't know when she nmade that official request.

Q WAs Steve Canterbury bucking her on this
| ssue?

A I n my opinion, yes.

Q kay. Ckay. Did Justice Loughry inplenent
any witten policies and procedures that you' re aware
of regarding P-cards or purchases or anything of those
-- anything like that after he becane Chief Justice?

A No, he did not. W started drafting sone
policies and procedures, and that was under the
direction of Judge Johnson, who becane the
Adm nistrative Director in 2017.

He -- he fully supported that and
bel i eved that that was good policy and -- to have
witten policies, that was a good practice to do.

Q So Judge Johnson did start inplenenting
witten policies and procedures --

A Yes, he did.

Q -- for -- okay.
A Unh- huh.
Q So Judge Johnson did not cone on as

Adm ni strative Director until Justice Loughry becane
chief judge, right? Chief Justice.

A That is correct, yes.
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Q So Justice Loughry and two others term nated
Steve Canterbury. They hired Gary Johnson as the

Adm ni strative Director, and then policies started to

conme about.

A Yes, that's correct.

Q kay. What policies -- Wll, | guess then ny
ans -- the answer woul d be yes, that when -- when

Justice Loughry becane Chief Justice, then policies
were inplemented at that point.

A Yeah, |I'm --

Q Through the Admi nistrative Director.

A Yes. |I'msorry, | could have m sunder st ood
your question. | think -- | took it to nean, did --
did he direct that to be done. And | -- | didn't take

that direction fromhinm | took it from Judge Johnson.
So it could have been -- yeah, | just maybe wasn't
under st andi ng.

Q And he gets his direction fromthe justices.

A Yes, that's correct.

Q kay. And what policies were inplenented
when Judge Johnson becane Adm nistrative Director?

A | know there was an -- a major revision to
the travel policy.

Q Ckay.
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A W had in draft forma policy for P-card.

Q Uh- huh.

A W had in draft forma policy for
procur enent .

Q kay.

A Those had been submtted -- or were getting
ready to be submtted to the Court, and then other
fires kind of got in the way and those kind of got
pushed to the back burner.

So they never got fully inplenented,
but he was in the process of doing that.

Q kay. And if there were communi cati ons
bet ween Judge Johnson, Adm nistrative Director, and the
justices, they would -- those comuni cati ons coul d be
I n what kind of notes?

A Li kely the notes of the adm nistrative
conferences. Typically, they neet nonthly to discuss
adm ni strative issues, the justices and the
Adm ni strative Director do.

Q Ckay. As to Exhibit 13, would you be able to
turn there, please?

And | don't know if we have a conputer
operator. Let ne see if | can find it nyself.

And if you would, please, turn to the

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1779

third page of that exhibit, the fourth bullet point
fromthe bottom Counsel had asked you about that,
sonet hi ng about the Court's Fixed Asset |Inventory
Managenent System had not been updated since 2010.
It says here, "M . Canterbury had

i nformed her," referring to you, "this was intentional
because he did not want others know ng what the Court
had" -- had since -- "had," period.

s that a correct statenent?

A That is correct, to the best of ny
recol l ection, yes.

Q Can you el aborate on that? Wat do you nean,
he didn't want the Court -- he didn't want others
knowi ng what the Court had?

A | nmean, detail -- what | nmean by that is
details of the fixed assets: Putting itens in
specifically, how nuch did we pay for a specific chair
or a particular desk or a particular sofa. That |evel
of detail.

| felt that he did not want that |evel
of specificity inthe State's fixed assets -- fixed
asset | ogs.

Q Does that strike you --

(Counsel conferred with the w tness.)
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Q -- as nontransparent to the public?

A It strikes ne that way, yes. And now finance
has taken on the role of making sure that all assets
are recorded properly.

At that tine, IT entered their own
assets, and the Adm nistrative Services Division
entered furniture and that -- that type of things.

But we took that under in Finance | ast
fall to nmake sure that everything is accurately entered

in the State's accounting records, because there should

be nothing hidden. It should all be transparent.
Q So that woul d have included all of the -- the
desk work, the chairs, the -- in the justices' offices,

the tables, the glass, the thick glass in Justice
Davis' office, the floor in Justice Loughry's office.
Al of that woul d have been couched in

this fixed asset colum?

A Yes, and it's all in there now, yes.

Q kay. And up until at least -- well, when
was the change nade?

A Fall of -- fall of 2017, so we went back and
started entering all of that old information.

Q So after Justice Loughry becane Chief

Justice, this practice of hiding the ball changed.
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A That is correct.

Q On the Post Audit Report, second -- second
Post Audit Report, Appendix E -- it's near the very end
of that report, that's -- that's where, | think, you
had al ready testified --

And | don't want to put words in your
nmouth, so if | say sonething that's not correct, tel
nme.

-- but you had told Steve Canterbury
that the commuting by Justice Ketchum in your opinion,
woul d have been a taxable fringe benefit, and Steve
Canterbury told you it was none of your business.

Is that correct?

A That is ny recollection of ny conversation
wth Steve Canterbury, yes.

Q Ckay. You -- did you specifically tell Steve
Canterbury that, in your opinion as a CPA that that
| ssue of Justice Ketchum conmuting was a taxable fringe
benefit?

A The way | recall the conversation was: "I
keep seeing a State car frequently parked in Justice
Ket chum s parking space. |If he is using the vehicle
for personal use, including comuting, that could be a

pers -- a taxable fringe benefit."
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| mean, he could be using it only on
State business. | don't know, | didn't know. And it
could be that it was already on his W2, but | thought
It was inportant to disclose that to him

Q Ckay. And was this during the tine that the
| RS was performng his audit?

A No, this would have been imediately after |
was hired, within the first few nonths. And the way
that | recall that is because of where ny parking space
was at the tine.

So this would have been in the fall,

early fall, of 2012, that we had that conversation.
Q Ckay. Well well before the IRS audit then.
A Yes.

Q And so Steve Canterbury knew t hen, when the
| RS audit did conme about, that -- unless he just
totally forgot, he knew what you had told him that you
bel i eved that woul d have been a taxable fringe benefit.

A Steve had al ready been term nated by that
time. He was let go in January of 2017, and we got the
first audit notice in May of '17. So he was not there
at that tine.

Q Are you aware that Steve Canterbury testified

under oath that the reason the I RS concluded that no
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anended W2 forns were necessary was because the I RS
just didn't have the information?

A | did not hear all of Steve testi -- Steve's
testinony. | did not hear that section of his
testi nony, no.

Q If that's what he testified, would that have
been a truthful statenent, that the IRS didn't have the

-- the informati on?

A What -- what was his testinony again?

Q That --

A Just so I'mclear on that.

Q That the IRS, the reason they concl uded that

no anmended W2s were necessary involving the commuti ng
| ssue was because they didn't have the correct
I nformati on.

A | really can't speak to that, because |
wasn't involved when they had the di scussi on about the
vehicle, so | don't want to specul ate on that.

Q Ckay. Let ne ask you this: D d -- after
Justice Loughry becane Chief Justice of the Suprene
Court, were there a reduction in the overall
expendi tures of the Court?

A Yes, there were dramatic reductions.

Q Ckay. Can you give ne an estimate about how

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1784

much, when you say "dramatic"? W tal king hundreds?
MI1lions?

A Of the top of ny head, |I'm gonna say at
| east $8, 000, 000 savi ngs.

Q And was that at the direction of Justice
Loughry or the | eadership of Justice Loughry, or
sonmeone el se?

A | can't say under the direction, but under
t he | eadership. He would have been Chief Justice
during that tine, yes.

Q And as far as the spend -- we tal ked about --
we're generically calling it a spend-down, and |
understand there were a | ot of expenses and renovation
and construction on the -- in the east wng of the
Suprenme Court.

Is there a -- any breakdown anywhere
bet ween what was a renovation versus what was a
restorati on? Because |'ve seen in the docunents, it's
sort of -- these -- these terns seemto be fluctuating
back and forth.

A |'ve never seen it broken down separately,
right, what was a restoration versus a renovation, no.
|'ve never seen it that way.

Q kay. Now, on these renovations/
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restorations -- first of all, is it true that that
really started in 20087

A | believe that's correct, based on ny search
of documents. | didn't cone to work for the Court
until 2012, so | wasn't there to have kind of firsthand
know edge of that. But when | | ooked back through the
docunents, | believe that's when the work began, was in
2008.

Q Ckay. So if soneone nade that statenment, it

woul d not be a lie then.

A. That's correct. | think the Silling invoices
start -- | think the Silling contract even was signed
in 2008. | think that's correct.

Q And do you know how nuch - if at all - the

Capitol Building Conm ssion was involved in the
renovations/restorations of the justices -- well, the
whol e Suprene Court. | nean, we just took a tour. Lot
of nice stuff. Sone would call it extravagant; sone
may not .
How nmuch - if at all - was the Capitol

Bui | di ng Conmi ssion involved in those decisions to --
to do what was done over there?

A | have no know edge of that at all. No one's

ever spoken to ne about that.
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Q kay. Do you know if Steve Canterbury was a
menber of the Capitol Building Conm ssion, just by

virtue of his office or his position?

A | don't know that it was by virtue of his
posi tion, because -- only because | don't know that
Judge Johnson held the sanme role. | don't know -- | do
know t hat Steve was a nmenber of -- of that, but | don't

know how he becane a nenber of it.

Q OCkay. Now, you had nentioned that --
earlier, you said you got the inpression that justices
did not know what their office renovations cost --
cost. Am| correct in -- and again, | don't want to
put words in your nouth.

A | believe that to be correct, because no one
had ever asked ne to tally up how nuch their offices
cost. So if they knew, | don't know how they woul d
have known. Because they didn't see the invoices.

Q Can you expound on that? | nean, if -- if
you're -- did they -- were they conpletely in the dark
on the cost of these things? | nean, putting a inlaid
floor of the State of West Virginia or glass shel ves
that are four inches thick, is there any -- can you
expound?

| nmean, were they com-- do you believe
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they were conpletely oblivious as to the costs? Having
couches reuphol stered at thousands and thousands of
dol | ars?

A | really don't know, because they never spoke
to ne about -- when their offices were being renovated
or restored or whatever we want to call it, no one ever
cane to ne to say, "How nmuch is -- how nuch is this
costing? Wat's the estimate on this"?

| was never asked for that. Nor did |
ever speak to themwhile these restoration/renovation
projects were going on. It was just not sonething |
got involved in.

Q kay. Now, you saw a |lot of invoices cone
t hrough -- across your desk, with all these
renovati ons, expenses, etc., a lot of contractors,
architects, things |like that.

Did you realize -- and this is probably
an opinion question, but maybe not. D d you realize
that there were any particular contractors, architects,
subcontractors that were involved in any of this work
that were just mlking the systenf

A No, not that | was aware of. | wasn't really
that involved in wal king through the offices while

t hese renovations were going on. | know that Steve
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Canterbury was very involved and -- and net with the
contractors and kind of oversaw the project, but |
personally didn't go upstairs nuch at all during that
time.

Q And who approved -- who was the prinmary
person to approve paynent of invoices that would cone
i n?

A Most all of them have Steve Canterbury's
approval on them have his signature on them

Q And do you know if he -- if he got an invoice
for, let's say, $30,000, did he have to go get soneone
el se's approval, or could he just sign it and -- and it
was done, paid for?

A What he relayed to ne was that he had ful
authority to sign invoices that were related to the
renodeling of the offices, that he did not need

additional authority for that.

Q Did you ever see himtake a -- let's say, a
$80, 000 i nvoice and say, "Wwoa, | need to -- | need to
check into" -- did he ever go get approval, discussion

on anything? O did he just sign it and give it back
to you?
A If he took it to the Court, | wouldn't have

known about that. What | can say is that | don't
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recall seeing any invoices signed by a justice.

So if he took it to themto discuss it,
he didn't get a signature on it.

Q And how -- how fast of a turnaround -- if you
gave himan invoice -- or did you physically present an
I nvoi ce, "Here's another one that needs paid"?

A The contractor invoices from Nei ghborgal
al ways went through -- or | say "always." | think -- |
think that's a correct statenent.

-- went through our adm nistrative
office -- admnistrative services director first, and
then he woul d say, "This anount of work has been
conpleted.” There would be a neno with that. He would
send that to Steve Canterbury for Steve's signature.

Then the invoice would cone to Finance
for paynent.

Q So you got it after Steve signed it?

A That is correct, yes.

Q kay. And as far as Exhibit 64, that's the
exhi bit tal king about the neno of Justice Davis about
sone things that had been paid by the State that she
was supposed to pay for --

A Uh- huh.

Q -- and so | think you said that she went
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ahead and cut a check out of her personal funds to pay
for those things.
A Yes, she did.
Q Is that correct?
How di d that happen? | nean, how did
things |Iike that happen, where the State paid for
sonet hing that wasn't supposed to be paid for by the

St at e?

A Well, | can't really say it wasn't supposed
to be paid by the State. Only in that -- | don't know
If it'sinthis or not. | think in -- if you have the

| arge book that has all of the breakdown by offices,
there's -- there's even a purchase order, like for the
sofa, the $6,000 sofa. There was a purchase order done
for that.

So soneone knew i n advance that they
were gonna use State funds for that. Quite frankly, |
was surprised to see this neno saying these were -- the
meno from Steve Canterbury to Justice Davis saying
t hese were her personal itens.

Because when | | ooked at the
docunent ati on, the docunentation indicated State noney
was to be used to purchase those itens.

So | was kind of surprised that there
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was a m sconmmuni cation there between the two.

Q So you were surprised at Exhibit 647

A Yes.

Q kay. Just a couple nore questions. The
senior status judge issue. And -- and | heard your
testinony that, you know, if a -- if a senior status

judge who's drawing retirenent and then gets assigned
to a special assignnent as a circuit judge, but then
their conpensati on exceeded that of a sitting judge,
then -- then the practice was to convert themto a

| ndependent contractor?

Is that -- am| correct?

A My under st andi ng was they were converted when
It had sonething to do with the anmount they can earn
before their retirenent benefits were reduced. That's
what | was told, that this was an issue with the
retirenment board.

They could only earn up to a certain
anmount; and otherw se, their retirenent benefits were
reduced.

And so that was the point when they
were switched to i ndependent contractor status.

Q Ckay. Did that practice ever change?
A It changed after the IRS audit, because the
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| RS agents | ooked specifically at the senior status
judges and found that that was not proper to pay them
on a 1099, regardless of what the issue m ght be, that
t hey needed to stay as W2 enpl oyees.

Q kay.

A And so after the IRS audit, that practice

Q And when was the IRS audit agai n?

A It was conpleted -- | want to say it w apped
-- field work wrapped up in Decenber of '17, but |
believe their final sign-off date was sonetine in
January of '18.

Q Ckay. And who inpl enented those changes?

Was -- was that justices, the Chief Justice? O do you
know who i npl enented that change?

A Qur adm nistrative counsel had the IRS
rulings and went one by one with those rulings.
Anything that the IRS found that they didn't agree with
current practices, changes were nade at that point
based on the I RS rulings.

So adm ni strative counsel initiated the
change.

Q Ckay. And that -- that whole idea of just,

on paper, converting soneone froman enpl oyee to a
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I ndependent contractor, as a CPA, did that strike you

as illegal?
A It did not strike ne as illegal. The Chief
Justice had signed the W-48 form | didn't feel it

was ny place to question the | egal opinion of a Chief
Justice. If they thought it was proper to do it that
way, they -- they nake | egal determ nations, and |
foll ow t hose.

Q And how many Chief Justices signed this form
t hat you know of ?

A Based on the docunents in ny office, | saw a
W/-48 signed by Justice Wrkman, Justice Davis, Justice
Benjam n and Justice Ketchum | did not see any signed

by Justice McHugh, but | was not there at any point

when he woul d have -- woul d have been Chief Justice, so
| didn't -- wouldn't expect to find any fromhim

Q So Wrkman, Davis, Benjam n and Ketchum

A Yes.

Q Not Loughry?

A | believe there may be one by Justice
Loughry. It wasn't in the -- | just have a file in ny

desk, so | pulled out the ones that | had there and
revi ewed them

So | don't want to testify that he did
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not sign any. | just can testify that of the ones that
| reviewed before comng here today, | did not see any
with his signature. But it could be they're just not
in that file together.
Q You' re not sure.
A "' mnot sure exactly.
Q kay. Now, |ast question --
CHAl RMAN SHOTT: Excuse ne, Del egate
Fast. |1'mgoing to nove on, if you'll hold your |ast
guestion --
DELEGATE FAST: One nore question?

CHAI RMAN SHOTT: |'ve heard that
bef ore.

DELEGATE FAST: No, it is.

CHAl RMAN SHOTT: Al right. One nore
questi on.

BY DELEGATE FAST:

Q You testified, Ms. Troy, that Justice Wrknan
cane straight to you on sone personal issues and did
not want Steve Canterbury to learn about it, and then
he | earned about it and he got upset at you. Wat were
t he personal issues?

A It was personnel issues in the office. She

was asking about -- specifically about sonme enpl oyees
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I n Finance and who was kind of pulling their weight and
who was -- it was personnel issues.

And she wanted to know specifically
what ny concerns were and were ny concerns being
addr essed.

And she got upset about sonet hing and
felt that Steve Canterbury wasn't doing what he should
have been doi ng, and that's when she felt that she
shoul d address it with him

DELEGATE FAST: Thank you very nuch.

Thank you, M. Chairnan.

CHAl RMAN SHOTT: Del egate Foster.

(Counsel conferred with the w tness.)

EXAM NATI ON

BY DELEGATE FOSTER:

Q My question's also about this Exhibit 64.
And it involves the -- the things that were redone.
And you said you were surprise -- you said you were
surprised by it? And I'mtrying to foll ow exactly what
happened, because were there P.O's issued that said,
"Hey, this is State property" --

If there was a P.O issued, it wouldn't
get paid -- basically it wouldn't get paid unless a

P.O was issued, which was basically claimng it was
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Court property, correct?

A Yes, exactly. Wien | saw the purchase order,
that -- that et ne know these weren't accidentally
sonehow paid with State noney. There -- it was

I ntended that State noney would be spent for these
I tens.

Q Who woul d have issued that purchase order?

A It's inthe -- the big book here. Let ne see
if I can |ocate it.

Ckay, it's in Exhibit 51. 1t's about
seven, eight pages in. |It's -- it's a purchase order,
and it's issued to Capitol Business Interiors, and it's
for a -- the total amount is $6100 for a sofa, and
Fl etch Adkins, who was the Director of Adm nistrative
Services, has signed that.

So to ne, this is intending to use
State noney to purchase this. | believe there's a neno
in here fromhimalso to Steve Canterbury.

Yes, two pages after that. Here's a
meno to Steve Canterbury from Fl etcher Adkins saying "A
proposal has been submtted by Capitol Business
Interiors to provide a sofa requested for chanbers,”
and Steve signed off on it and signed it.

Q Steve sent -- and that -- and if
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M. Canterbury signed off on it it was intended for

purposes -- where is that -- for exanple, that sofa,
where is it now?
A It's in Justice Davis' chanbers.

Q And if it's considered personal property, is
she intending to take it honme after she would no | onger
be enpl oyed at the Court? O why -- why this -- if it
was for use in the Court, reuphol stered or redone, and
then designated to be paid for by Davis, |'m not
under standi ng where that cones from if it was to be
used in the courtroom-- or used in her office, and it

was paid for by the State and then repaid.

| guess -- I'mtrying to foll ow where
-- where -- is it because it's intended to be taken
with her afterwards or -- or what's the intent? O do

you know what the intent is?

A | really have no idea. | nean, all | can do
I's, |ike you, kind of speculate as to why -- why these
were to be her personal itens.

Q But it was definitely sonething that was
I ntended to be paid for by the State, which was signed
off on by Steve Canterbury.

A Certainly all the docunents | ook that way,

and that's why | was very surprised to see it on this
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| ist of personal itens. Because he nade the |ist of
personal itens and yet he authorized the purchase wth
St at e noney.
Q Ckay.
A So those two things were inconsistent to ne.
Q Al right.
DELEGATE FOSTER  Thank you.
(Counsel conferred with the wtness.)
CHAI RMAN SHOTT: Del egate Overi ngton.
DELEGATE OVERI NGTON: Thank you,
M. Chai r man.

Thank you for being here.

EXAM NATI ON
BY DELEGATE OVERI NGTON:
Q The -- was there an inventory |ist of who

owned what versus what justices owned equi pnent or
office furniture? O was it just by nenory that "I
purchased this so it was m ne"?

But was there any official record or

listing of -- or anything marked on the furniture
Itsel f?
A Not that |'ve ever seen, no.

Q And there was or was not a list that

I ndi cated that this was the justice's personal versus
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St at e purchased?

A No, |'ve never seen anything like that. 1In
each justice's office or chanbers, there could be a
bl end of personal itens and State property, but |'ve
never seen a list distinguishing one fromthe other,
no.

Q You had nentioned the disagreenent with
Justice Workman. Did you have any interaction with
ot her justices as well where they were sort of
bypassi ng the chain of command of you dealing with

Steve Canterbury, not the justices thensel ves?

A Yes. Sonme with Justice Loughry as well.
Because -- | think it's pretty well established that he
and Steve Canterbury had -- had issues, and so -- |

mean, normally, he would follow the chain of command
and go through Steve, but sonetines he would cone to ne
directly if he wanted -- wanted sonething and felt |ike
maybe he wasn't gonna get the conplete story that he
want ed.

Q Was that -- so you felt that was out of the
chain of conmand, or was that appropriate, or did you
feel confortable interacting directly?

A In ny position, | felt like |l re -- and |

still feel this way: | report to the Adm nistrative
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Director, as well as the five justices. So if any of
them ask nme for anything, | wll always respond to
what ever their request is. | don't have a problem
answering themdirectly.

Q So you didn't feel that it had to necessarily
be filtered through Steve Canterbury.

A No. | nean, if a justice wants to know
sonet hing, then they certainly, | think, have the right
to conme and ask whatever it is they want to do or
what ever -- whatever it is they want, they should have
the right to do that.

Q You and Del egate Fast nentioned that there
were no limts on spending authority, that things
didn't -- that Steve Canterbury woul d be able to,
hi nsel f, approve spendi ng requests for furniture and
ot her office equipnent?

A That was ny understanding from Steve, was
that he was given kind of open authority to nake these
renovati ons happen. That was ny understanding from
St eve.

Q And not only renovations, but office
equi pnent, furniture, that type of thing as well.

A Yes, that's correct. Anything -- anything

related to that, yes.
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Q Did -- did you feel that there was a limt on
this, what Steve coul d approve or not approve?

A | never spoke to any of the justices about
that. They never questioned ne, and | never questioned
them So | went with what Steve had said, and that was
t hat he had, you know, open authority related to the
renovations with whatever they needed.

Q Did you feel that he had to go back to them
to get any approval or that he would be able to nmake
all of those approvals on his own?

A We never really had that conversation. |f he
-- if there would be a need or a tine that he woul d
need to go back, so --

| don't -- but | can't really say |
have an opinion or a feeling on that one way or the
ot her.

Q Did you ever -- did -- did they ever make
requests that you felt were unethical or that you felt
unconf ort abl e approvi ng?

A No, not at all.

DELEGATE OVERI NGTON:  Thank you.
Thank you, M. Chairnman.
CHAl RMAN SHOTT: Del egate -- Del egate

Zat ezal o.
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DELEGATE ZATEZALO  None.

CHAI RVAN SHOTT: Del egat e Pushki n.

DELEGATE PUSHKI N:  Thank you,

M. Chai r man.
And t hank you for being here.
EXAM NATI ON
BY DELEGATE PUSHKI N.

Q A couple foll owup questions to the questions
that were being asked by the gentlenen fromthe 32nd
earlier. That was the first del egate that was asking
you questions.

He asked about when certain policies in
regards to use of State vehicles were -- were, | guess,
put into witing or when those policies were devel oped,
because before that, there wasn't an exact policy on
that, as well as sone other things, and you stated that
was in 2017.

Was that in the fall of 2017, or was it
in early '18?

A | know they were being drafted in the fall of
"17. | don't know when the Court officially adopted or
approved the policy.

Q kay. Well, and when did Justice Loughry

becone Chief Justice? Was that in '16?
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A No, January of '17.

Q kay. So early '17.

A Yes. | think they --

Q Before the session -- before the session of
2017.

A Yes, | may have m sspoken a little bit there.
| think at the end of -- |ike Decenber of '16, they --
the Court decides who will be the chief for the next
year --

Q Uh- huh.

A -- and ny understanding is it becones

official January 1 of the next year.

Q Ckay. But those policies weren't created
until late 2017.
A That is correct, yes.

Q Now, it was also in late 2017 when the public

first started hearing about sone of the overspending

going on in the Suprene Court. |[|s that true?

A Yes. Kennie Bass nade the -- really the
first inquiry, and that was in Cctober, | believe, 18th
of 2017.

Q So it was -- it was after the -- he nmde

those inquiries and the news stories ran that those

policies were -- were created in -- in response to
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t hose stori es.

A | can't say if it was in response to that. |
know that the IRS audit kind of pronpted the start of
| ooking at things. So to say it was pronpted by -- by
one thing or the other, | can't really say, because
they were kind of going on at the sane tine.

Q But it would be safe to say that these

policies weren't started as soon as Justice Loughry

took over as -- as Chief Justice, right? It was --
A That woul d be a correct statenent.
Q It was al nost a year afterwards, correct?
A That is correct.

Q Ckay. He had al so asked about reductions in
spendi ng on -- when Justice Loughry becane Chi ef
Justice, and you said, yeah, the -- you answered him
that there was a reduction in spending. Now, during

that tinme, were there not cuts nmade to the drug court?

A There were dramatic cuts nade to the drug
courts --

Q Uh- huh.

A -- as well as the sex offender intense

supervi si on program
Q The sex offender nonitoring was not just cut;

it was -- | nean, it was -- they did away with it,

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1805

right? They noved it under probation.

A Exactly. It was absorbed into probation, and
30 sone people were laid off.

Q Okay. And there were cuts to the guardi an ad
litem s progranf

A That is correct as well, yes.

Q kay. And this was all going on while the
renovations were still going on over there in the east
Wi ng, right? At |east sone of the renovations to
Justice Loughry's office.

A No, Justice Loughry's office would have been
finished by that tine.

Justice Wal ker's office, those
renovations, started sonetine in 2017 when she took the
bench. So those cuts would have been going on at that
time.

Q Ckay. | was looking for it, but | didn't --
wasn't able to find it inthis pile -- pile of papers |
have here on ny desk. There was -- one of the exhibits
we've had was an Affidavit -- a sworn Affidavit from
Kinmberly Ellis. Are you famliar with that?

A Yes.

Q kay. Do you -- would you -- is there

anything that you saw on there that you would say was
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| ess than factual ?

A No, everything | ooked factual to ne.

Q kay. And you were actually at -- you stated
earlier, you were at the neeting where she was asked if
she recall ed sonething a certain way and she said, "No,
that's -- that's not exactly how !l recall it" when -- |
believe it was when Justice Loughry said that he told
her that his off -- that the spending on his office

shoul d be the sanme as the other justices. R ght?

A Yes.

Q So you were at that neeting.

A Yes, | was.

Q Ckay. Well, okay, I'll stay with that
neeting there. Wien -- no, | believe it was a -- it

was a different one that you had wth hi mwhere --

Ckay, when -- in putting together the
-- | guess the FO A response to M. Bass, | think you
stated earlier that you didn't believe it was -- if you
| ooked at |i ke the expenses to Justice Davis' office or
Justice Wal ker's office, there wasn't really an
appl es-t o- appl es conpari son when you | ooked at -- at
spending on the renovations to Justice Loughry's office
because there -- it didn't -- it didn't reflect the

| i ke structural repairs that were going on, say, in
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Justice Davis' office. Correct?
A It didn't -- the book does not reflect the
structural repairs in Justice Loughry's office.

Justice Davis' office is conplete as it

Justice Wal ker's office is al so.
So the mssing informati on would be in
Benj am n, Loughry, Workman and Ketchum s offi ce.

Q kay. Now, did you say that you wanted to, |
guess, subtract the spending that was nmade just for
| i ke structural repairs fromthe -- fromthat report,
just to make it nore of a -- like as was stated, |ike
an appl es-to-appl es conpari son?

A Yes. | felt if |I renoved that from Justice
Davis' office -- and -- and after the fact, | realized
Justice Wal ker's office had the sane issue.

Q Uh- huh.

A There's nore fees in their office because
t hose have those structural repairs in them

So | thought, if | renove those, then |
have sonething that's a true conparison as far as, you
know, the renovation and the furnishings and that sort
of thing.

Q Ckay. So you wanted to renove it. Now, |
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and | wasn't -- | couldn't -- | was having a hard tine
hearing earlier, and it wasn't really very clear to ne.
Who told you not to?

A Justice Loughry told nme not to renove those
fromthe binder |I'd put together because it was for
work in Justice Davis' office and that --

That is true; it is for work in her
office. But it just creates kind of a -- sone
I nconsi stency in the book. It doesn't nake hers
I ncorrect, but it's inconsistent if you conpare it to
the ot her offices.

Q So it would -- | nean, obviously, it would

make it a bigger nunber if you didn't subtract it,

right?
A Yes. About $30,000, I think.
Q Ckay. And just to be clear, that was -- it

was Justice Loughry that asked you not to do that.

A Yes. That's correct.

Q Ckay. Al right. And you stated earlier
that during these renovations, that Justice Loughry was
very much involved with the work that was bei ng done in
his own office? You said he was in your office a | ot
during this tinme?

A No, | was tal king about -- | was asked about
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how t hi ngs changed after he becane Chief Justice, and |
said he was nore frequently down in the adm nistrative
of fice than other Chief Justices had been.

Q Oh, okay, | msunderstood that part then.

Al right, well, thank you.
DELEGATE PUSHKIN: That's all the
guestions | have right now.
THE W TNESS: Thank you.
DELEGATE PUSHKI N:  Thank you agai n.
CHAl RMAN SHOTT: Del egate Lane?
DELEGATE LANE: Thank you very nuch.
And t hank you for being here.
EXAM NATI ON
BY DELEGATE LANE:

Q | have several questions. The State rules
relating to the purchase card, do those rules apply to
t he Suprenme Court?

A | think that's not for nme to decide. | think
sone people feel that they don't apply entirely. |
think there's language in there that says they apply to
State agencies and institutions of higher |earning, so
| think the feeling was that generally we foll ow those
practices. But there are sone that we deviate from

Q So if the State purchasing rules say that you
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can't use the purchasing card for working |Iunches, the
Suprene Court felt that those rules did not apply to
it?

A | don't really want to speak for the -- for
the Court as a whole. | think they viewed it as --
there's an allowance in there for hospitality, and |
think they viewed that as hospitality, which would be a
-- a lunch for a neeting, that sort of thing. So |
think that's --

Again, |I'mkind of relaying what | know
about it.

Q Wl |, what about purchasing | unches for
t hensel ves whil e they were deciding cases? D d they
feel that the purchasing rules didn't apply to thenf

A We never -- | never had that conversation
with any of themdirectly.

Q kay. Did the Court Adm nistrator work for

all of the justices, or just the Chief Justice?

A The Court Adm nistrator works for all of the
justices.

Q Ckay. Whuld you have seen the invoices or
billing for any outside counsel that any of the

justices would have hired?

A Either | saw it or soneone on ny staff would
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have seen it, yes.

Q Were there invoices for outside counsel that
the justices hired?

A | believe that on two or three occasions,
yes.

Q And could you relate those to ne, please?

A As | recall, there were two paynents to -- or
at least two instances of paynents to Barbara Allen for
work that she was doing in relation to work for the
Court directly.

The other, | think, was soneone naned
-- | think her |ast nane was Rash, maybe Peggy Rash. |
can't renmenber her first nane. But that was sonebody
t hat had done sonme work, | think, as a law clerk for
Justice Ketchum

Those are the ones that | can recall
off the top of ny head.

Q And what kind of work was Ms. Allen doing for
the Court?

A What | -- what has cone to ny mnd right now
Is: There was a case where all the justices recused
t henmsel ves and five new justices cane in and she was, |
think, working as their lawclerk. | really don't know

much detail to speak about that, but that's my general
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under st andi ng.

Q kay. | think you testified that you
provided - I'lIl call them- spreadsheets for the
justices on a nonthly basis to show t he expenditures
and where they were in relation to their overall
budget. |Is that correct?

A Yes, that is correct.

Q And so those spreadsheets woul d have i ncl uded

t he expenditures for renovations of -- of the justices'
of fices.
A They woul d have been enconpassed in those

financial statenents. The |level of specificity
probably wasn't on there in great details, because that
woul d be many, many pages, and they were used to seeing
t hi ngs at kind of a higher |evel.

But it would have been included in the
total of the expenditures, yes.

Q So the justices had access to what was being
spent on the renovati ons.

A The financial statenents would have shown
overall expenses. And if there was a question that
sonet hing | ooked out of line, then certainly they would
have nmade -- they could have nmade inquiries.

Q Ckay. Now, | think you said that you did see
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the invoices for the senior status judges.

A Yes, generally, yes.

Q kay. So if a judge signed the W-- or the
W/-48 was applicable to a particul ar judge, does that
mean that that person -- that person's retirement was
not reduced?

A | don't know, because we don't -- in ny
position, | would never know what they were draw ng for
retirement and whether or not they had stopped their
retirenment benefits. That's not sonething I would have
access to.

Q Well, if you thought that a senior status
j udge coul d only nmake $20, 000 before his or her
retirenment were reduced and that person, that senior
status judge, signed a W-48 to get paid, wouldn't --
would it be a logical assunption then that his or her
retirenment was not being reduced?

A Yes, | think that woul d be reasonabl e.

Q kay. Thank you.

Now, you said that Justice -- when
Justice Loughry becane chief judge -- Chief Justice,
restructuring took place and a | ot of people were fired
and a |l ot of restructuring done and probably $8, 000, 000

was saved.
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A Yes, that's correct.
Q So did the Court reduce its budget request by
$8, 000, 000 for the next year?
A No, the budget request renained the sane as
the prior year.
Q kay. Wiy did -- why did Judge Johnson
resign as Court Adm nistrator?
A | can't speculate. That would be a question
for him
Q kay. Thank you.
DELEGATE LANE: Ckay, thank you.
CHAl RMAN SHOTT: Del egat e Sobonya, do
you have questions?
DELEGATE SOBONYA: Thank you for being

her e.
EXAM NATI ON
BY DELEGATE SOBONYA:
Q One of ny questions relates to the
expenditures for the neals, and they're itemzed -- I'm

not sure what exhibit it is, but if you | ook at COctober
5th, there were three different charges. One was to
SoHos for $237.18. That's in 2016, January through
Decenber, 2016.

So there was SoHos $237.00, South Hills
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Mar ket, $120.00 and South Hills Market again, $26.00.
So there's three different expenditures on that sane
day. Do you know what that would entail?
A Do you know which exhibit it is so | can
refer to it real quick?
Q Let nme look at it. It's 43. 43, I'msorry.
Wul d that be lunch and dinner if it
were on the sane day?
M5. NEWBERCGER: It's this one.

Q Cct ober 5th, 2016.
A. Ch, okay, '16.
Q It's down towards the bottom
A Oh, here.
(Counsel conferred with the w tness.)
A | can't tell by looking at this docunent.

But what we should have in OASIS - and | don't know if
It'"s in these exhibits anywhere - is the actual credit
card images, the credit card receipts, and those woul d
have a date -- a tine stanp on them so then we could
see if it was lunch or dinner.

This report doesn't indicate that, so |
woul d need those credit card receipts to see the -- the
time stanps on them

Q Ckay. Wt were told that they were for
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wor ki ng | unches and we -- there's one on the sane page,
Novenber 9th, Tricky Fish for $28.00. That would

I ndi cate possi bly one person. That woul dn't include
the -- the Suprene -- |like all the justices, would it,
for a $28. 00 expenditure?

A | don't know. For that dollar anount, |
woul dn't think so, but |I really don't know.

Q And P-card policy on the Auditor's website
states very clearly that "Hospitality events nust be
supported by item zed receipts and invoices and |list by
first and [ ast nanes all attendees."”

Do you have any know edge that all of
the attendees for each of these working |unches or
di nners woul d have |isted who had attended and whose
| unches or dinners would be -- who we were paying for?
Do you have any know edge of a |ist of
attendees for each working lunch as required by the
P-card policy?

A Yes, ny office uploads those -- all of those
-- all of the required docunentation, and we require
the credit card receipt as well as the hospitality form
that does list all the nanes of the attendees.

So that's why | was saying there's

addi ti onal docunentation that would answer the
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guestions on these, but | don't see themhere in the
exhi bi ts.

Q kay. So they did list the attendees, so
that would -- that would actually nean that they --
that the Court did adhere to P-card policies then. |f
that's required by P-card policy as stated on the
Auditor's website, then that kind of indicates that
they fall under the P-card policies and they' re not

exenpt fromthat. Wuld you agree?

A Generally, we follow all of the P-card
policies. |I'm-- there's just slight exceptions here
and there. But generally -- | nean, it's good practice

to follow those, and so we have al ways upl oaded t he
hospitality forns wwth those, yes.

Q So any exception would be granted by whonf
The justices thensel ves?

A And no one's ever said specifically to ne
about that. It was just kind of the way that things
have al ways been, that -- and again, you know, the |ack
of witten policies or procedures has kind of
exacerbated the problem that these things have al ways
just gone on, it's just kind of standard practice to do
it this way.

And without witten policies and
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procedures, it's difficult to know when things started
to be the way they are.
Q kay.

DELEGATE SOBONYA: Thank you.

CHAI RVAN SHOTT: Del egate Lovej oy?

DELEGATE LOVEJOY: No.

CHAI RVAN SHOTT: Del egate Fluharty?

Del egate Byrd?

DELEGATE BYRD: No.

CHAI RMVAN SHOTT: Del egat e Har shbar ger,
gquestions?

DELEGATE HARSHBARGER: Thank you,
M. Chai r man.

Thanks for being here.

EXAM NATI ON
BY DELEGATE HARSHBARGER:
Q One of the things ny coll eagues asked was the

-- the purchase order for the sofa for Justice Davis'
office. You said it |looked like it was surely intended
to be paid for by State funds. Also in that sane
exhibit, Exhibit 51 on page 57, there's also a quote,
which | believe is the quote to reupholster the two arm
chairs?

A |"msorry, which exhibit is that? Is it in
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the | arge book?

Q Yes, the big book.

A kay.

Q Exhi bit 51.

A Ckay, | have Exhibit 51.

Q Yeah, it's toward the back. | think it's
page -- about 57.

A Who's the vendor? Because | have these in
al phabetical order by the vendor.

Q It's just a neno, It says -- it's dated June
30th, 2014. It's basically a quote to reuphol ster the

two Mo chairs that was sent to the Court.

A Ch, okay, | think | see -- twenty -- $2,7907
Q Yes.

A Ckay, yes, | have it.

Q So here's another instance where it | ooked

| i ke State funds woul d be used to reuphol ster two
chairs when it was actually for a personal itenf

A It certainly |looks that way to ne. | nean,
Steve Canterbury has signed it.

Q Yes, Steve Canterbury approved it. And then
also earlier -- in the sane exhibit, before -- just a
coupl e of pages before there, there's the shipping for

t hose sane two chairs from Plycor (Phonetic), | believe
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it i1s.

A Uh-huh. Yes, | think that was put on a State
P- card.

Q Yes, State P-card.

A Uh- huh.

Q In the nmeno -- referring to the neno -- |
think it's in Exhibit 51, but it's also in another
exhibit, this where you tal k about recappi ng your
neeting wth Justice Davis. Wat spurred or initiated
that nmeeting three years after these costs were assuned
by the State?

A When | began putting that information
toget her for each office in response to Kenni e Bass'
FO A as | kind of got costs together by office, |
woul d send themto that specific justice so they could
| ook at what | had done so far so they could help ne as

far as "No, this is mssing, that's mssing," that sort
of thing.

And so Justice Davis had a |list of the
itens that | had identified in her office that had been
purchased with State funds, and then she asked for ne
to cone up and neet with her personally, nyself and Kim
Ellis, so that we could go over that and di scuss the

itens that were in her office and what was her personal
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Itens versus what was State property.

Q So did she have any recollection that the
State actually paid for these itens three years prior
to this neeting?

A She seened very surprised by it. | don't
t hi nk that she knew that that was the case.

Q So if -- if they're her personal itens, she
had no recoll ection of how they were paid for?

A She -- | really -- ny inpression was that she
was surprised that she had not purchased these itens
herself. She seened very surprised that State noney
had been spent on those itens.

Because even the sofa, we tal ked about
at length, and | had the picture of the sofa and the
description of the sofa, and we had | ooked at the sofa
together and determned that in fact was the very sofa
that was in the docunents.

Q Yeah, and | think it's nmentioned also in your
meno that those two chairs were purchased by Steve
Canterbury at an auction?

A Yes. But | couldn't find any evidence of
State noney being spent, so | don't know how he paid
for themat the auction.

Q Yeah, | went back through Plycor and actually
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went to the auction site. Those two chairs are listed
A Oh.
Q -- June 9th, 2013 on their auction site, so
sonehow t hey were purchased.

DELEGATE HARSHBARCER: That's all |
have.

Thank you, M. Chairman.

CHAI RVAN SHOTT: Del egate M|l er?

DELEGATE M LLER: Thank you,

M. Chai r man.

Thank you for being here, M. Troy.

A question of counsel, please.

MR. HARDI SON:  Yes, sir.

DELEGATE M LLER: And | may have m ssed
this earlier. At least initially, it was a little bit
difficult to hear you. Wat code section were -- are
we | ooking at in regard to the senior status judges
bei ng capped as far as their benefits and retirenent
and such as that?

CHAI RVAN SHOTT: It's 51-2-13.

MR. HARDI SON: The two that | have
cited in front of ne are 51-2-13 and/or 51-9-10, but

generally it relates to a statutory limtation upon
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seni or status judges conpensation when they're sitting
as a senior status judge.

DELEGATE M LLER  51-2-13? kay.

And in regard to the 51 -- 51-9
sections, is that a retirenent section in and of
itself? Is -- | guess what I"'mtrying to find out, are
we getting ready to get into civil |aw violation,
crimnal code violation, etc.? O are we gonna talk
about that later?

MR. CASTO We'll talk about that
| at er.

MR. HARDI SON: | think co-counsel's
I ndi cated he's going to cover that follow ng the
conclusion of the -- the testinony here with Ms. Troy,
but | don't -- | don't have any of those sections
directly in front of nme --

DELEGATE M LLER:  Ckay.

MR. HARDI SON: -- specifically.

DELEGATE M LLER: Ckay. Do these
senior status judges fall under the classification of a
"l eased enpl oyee" in the retirenent section of the code
on 51-9-47?

MR HARDISON:. |'mnot aware. [|I'm

sorry.
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MR CASTO | don't know either, to be
honest with you.
DELEGATE M LLER: Ckay. Al right,

t hank you.
EXAM NATI ON
BY DELEGATE M LLER:
Q Ms. Troy, if a senior status judge is

serving, are they treated as a full-tine enpl oyee?

A | don't know the answer, because | don't have
that | evel of payroll involvenent. M access wth
payroll, ny interaction with payroll, is only when it

cones to financial transactions, so | can't say that |
have any firsthand know edge of that.

Q And once they've maxed out -- | think we had
sone testinony earlier, once they naxed out to the
salary of a sitting judge, then they are required to
conplete a W/-48 fornf

A My understanding is the W-48 form was
initiated when they were reaching a cap anount that
affected their retirenent benefits. No one ever spoke
to ne about anything related to a sitting judge. It
was related specifically to their retirenent anount,
and that's where that cap cane into pl ace.

Q Yeah, that's what | was tal king about. Once
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they got to that cap, then they're treated as a
non-full-time enpl oyee?

A When they reached the cap that woul d have
reduced their retirenent benefits, they becane an
| ndependent contractor and went -- actually went off of
payrol | .

Q When they're on the payroll, are they

considered a full-tine or a part-tine enpl oyee?

A That, | don't know.
Q So you' re not aware of whether either of
t hose positions as a senior status applies -- or woul d

require a W-48 formwhere they have to certify that
they are not currently a full-tinme enpl oyee of the
State of West Virginia?

A A W/-48 woul d not be required when they were
paid on payroll. The W/-48 was generally conpleted --
and there could have been a few that were not, but |
think fromthe ones that |'ve seen, W-48s were
conpl eted for senior status judges who are becom ng
| ndependent contractors, going off of payroll and going
onto 1099 st at us.

Q | guess the trouble I"'mhaving is: On the
W/-48, they have -- they certify that they are not

currently a full-tinme enployee of the State of West
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Virginia. Do we assune that they are considered a
full-time enpl oyee before they max out on their
retirenment cap?

A | really can't answer that. | don't know.

Q Ckay. The W-48, if you know, it's titled
"State of West Virginia Purchasing Division." Do these
-- do these W/-48s go to a different entity? Do they
go to the Purchasing D vision for oversight or
adm nistration, or is the Suprenme Court just utilizing
t hese and keepi ng them i n-house?

A They do not go to Purchasing. The Suprene
Court is utilizing the forns and keepi ng them i n-house.
Q So there is no oversight froman outside
agency to find out whether Purchasing requirenents are

being followed in regard to this contract enpl oyee.

A Right. | believe that the Suprene Court,
there's a specific exenption fromthe Court not being
under Purchasing, State Purchasing. But we did, in
that case, use that form

Q Even with the use of a 1099, if you' re aware,
could that cause a probl em because they are being paid
as a contract enployee by the State of West Virginia,
still cause problens wth the Consolidated Public

Retirenment Board as it applies to the Judici al
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Retirenment Systenf

A | have no idea. |'ve not ever gotten
i nvolved with the Judicial Retirenent System | don't
know the -- the ins out and outs of that.

Q Are you aware if the information contained on
a 1099 formis reported - even as a contract enpl oyee -
to the Consolidated Public Retirenent Board?

A | don't have any know edge of that, no.

Q W' ve heard sone testinony over the |ast few
days from sone other individuals that -- that led us to
believe that there's been a variation of treatnent of
enpl oyees and individuals in the Suprene Court system

Have you ever been threatened by anyone
regardi ng your enploynent, know edge of issues or
conmuni cating with other nenbers of the Court or
Suprene Court enpl oyees?

A Only by M. Canterbury. Never by any of the
justices.

Q Do you have any concern or fear for your job
as a result of working with investigators or providing

testinony here before the Commttee?

A Wll, | nean, as | said earlier, |'man "at
wll" enployee; | can be termnated at any tine for any
reason, so -- all | can dois tell the truth.
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Q Has anyone nade reference to you that you
need to be careful what you tell before this Commttee?

A No.

Q Thank you.

DELEGATE M LLER: Thank you,
M. Chairman.
Del egat e Robi nson.
DELEGATE ROBI NSON:  Thank you,
M. Chai r man.
EXAM NATI ON
BY DELEGATE ROBI NSON:

Q Ms. Troy, I"'mtrying to figure out the couple
diff -- we've got a couple different versions of how
we're mssing information or how the Legislative
Auditor's information was m ssing a section or
sonet hing of that sort.

| believe Ms. Allen stated to
| egi sl ative auditors, as M. Robinson testified, that
Justice Loughry requested information be renoved from
t he bi nder.

Then we have a letter fromyou on | ast
Monday, July 30th, that says you accidentally left it
out .

And then today, your statenent is that
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Justice Loughry -- you requested to put it back in and
then Justice Loughry told you not to put it back in.

So can you -- can you describe the
conversation you had wth Justice Loughry about
I nformati on not being disclosed to the auditor |ike --
and detail that conversation?

A In the -- in the initial binder when | was
putting that together, what | knew was that the Silling
contractor invoices for their -- the structural design
kind of work and engi neering services, that that was
not in the binder for Justice Benjamn's office,
Justice Loughry's office, Justice Worknman's office or
Justice Ketchums office, because we did not have a
breakdown fromthe Silling architects for those four
of fices.

So | knew that that information was
m ssing, neaning their offices were understated. And
there was no way to get that information fromthem |
couldn't make up what didn't exist.

So | felt to do an appl es-to-appl es
conparison, | should renove those sane itens from
Justice Davis' section so that what we were conpari ng
was the sanme between -- between the chanbers. And

Justice Wal ker's office al so. Those two have fees that
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t he four other chanbers don't have.

As far as the -- the comrunication from
Barbara Allen, | think that could have been just a
m sunder st andi ng about what was omtted, what was
I ncl uded, that sort of thing.

Q But you did have a conversation with Justice
Loughry about this information being in the report or
not being in the report. Can you tell ne about that
di scussi on?

A In the binder itself, right. | wanted to
renove the architectural fees from Justice Davis'
of fice because it was -- her office was about $30, 000
hi gher because of that. And neanwhile, the other four
had no architectural fees.

So if you wanted to do a conpari son
that was fair and equal, you would renove those. And
he said, "No, they're -- they're allocated correctly.
They were for her office, |leave themin there."

And so | did, because it didn't -- one,
I"'mnot going to argue with the Chief Justice, and it's
not -- it didn't nmake her office incorrect. It just
made it inconsistent with the others.

Q The request was for a total package and a

description of a conparison of the offices. Four of
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the offices did not have certain fees in there,
totaling $30,000 on Justice Davis', and the others did
not .

And the Chief Justice of the -- of the
Court requested you not disclose that to the
| egi sl ative auditor, not disclose that or clear that up
in the report?

Do you not find that as a m sl eadi ng

report you provi ded?

A This wasn't in relation to the |egislative
auditor. It was in the FO A request to Kenni e Bass,
where Kenny Bass wanted the cost by office.

Q So this was information that you provided to
a news source that would be disbursed to the public and
there were a report that your -- the information you
were providing, you felt was m sl eadi ng, and Justice
Loughry told you to leave it that way?

A He advised ne to | eave Justice Davis'
architectural fees in her office costs.

Q How did you -- how did you approach Justice
Loughry? How did -- what was your conversation, your
statenment to himto initiate this conversation?

A | think it was when | amconpleting -- you

know, kind of wapping things up, nearly had all the
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totals by office and felt |ike we had enough
I nformation that we could respond to the FO A request

at that point.

But at the sane tine, | felt |ike
Justice Davis' office was -- you know, had -- had costs
that the others didn't, which didn't seem --
Q So | think -- | think ny question is: Wat

did you say to Justice Loughry to indicate to himthat
you t hought you had enough information to provide, but
It was not an accurate report at that tinme? Howdid
you di sburse that or communicate that to hinf

A | was talking to himabout it and told him
just that, that Justice Davis' office had architectural
fees that the others did not. And the others didn't
because | didn't have enough information to do that.

Q So your statenent to himwas, "W have al
the informati on except for I'mm ssing sone fees from
your office and four other justices and | have those
for Justice Davis', so the -- the information |I'm
providing isn't exactly accurate and could be
m sl eadi ng. "

And what was his response to that?
A That those fees were for her office - we knew

t hat, because she'd used a different architectural firm
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- and to leave -- leave themin there because they were

for her office.

Q Did you disclose it to himthat -- in that
way, that you find this to be m sl eadi ng?

A | don't know that | said it was "m sl eading,"
but | said that | should re -- | wanted to renove those

so that each office was treated consistently.

Q Can you -- can you give ne kind of a detailed
expl anati on of what -- how he did that? Because |
think there's a big difference between what you state
inthis letter that "I accidentally provided sonething
that didn't have that" and the Chief Justice of the
Suprene Court of West Virginia telling you to take
I nformation -- or |eave information out.

Do you see the big difference that |

see there?

A ["'mnot -- I"'mhaving a little bit of trouble
heari ng.
Q |"'msorry. | see a big difference between

the way you stated it in the letter here as saying "I
accidentally provided it without that information" and
the statenent that we've heard you say today that
Justice Loughry told you not to put it in there.

That -- that's two very different
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stories to ne, and | find a big difference there.

That's what | -- I'mtrying to get
expl anation of how that happened and how he
communi cated that to you and what he sai d.

A I"'mnot -- is it -- are you referring to a
letter fromne?

Q | believe this is from-- from Sue Racer-Troy
to Barbara Allen on July 30th, 2018: "After the binder
was given to Kennie Bass, additional invoices related
to these office renovati ons have been | ocated.™

A Ckay, | know what you're tal king about.

Q So -- do you understand -- | nean, | find it
different -- the comment you put in the letter is very
different than Justice Loughry telling you not to put
it in the conparison that you provided to Kenni e Bass.

A Yeah, |I'mactually dealing with two separate
| ssues there. M letter to Barbara Allen was -- this
bi nder was put together and it was never neant to be an
audited final, you know, full accounting of the costs.
| knew that we would continue to find additional itens
related to the offices.

And so rather than altering the binder
- knowi ng that it had gone out once and there were

subsequent FO As for it - | left it intact, and
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additional itens | found, | kept totally separate.
And so that's -- when | sent that neno
to Barbara Allen the other day, I'mtelling her, "These

are the itens | found subsequent to the production of
t he book."

When t he book was given to Kennie Bass,
| made a disclosure that the Silling architectural fees
were m ssing fromJustice Benjam n, Justice Wrkman,
Justice Ketchum and Justice Loughry's office.

Q So these are different -- these are different
fees that we're talking about in the letter.

A Yes, that's correct.

Q But you -- you nmade the sane di scovery of the
design fees and those kind of things and provided that
to Justice Loughry, and he told you to continue to
| eave t hem out.

A | spoke to himabout that. He said, "Leave
themin there because they are for her office."

Q And not to include the fees to his office and
ot her justi ces.

A | couldn't include the fees because we didn't
have enough information for nme to make a -- any type of
al l ocation of those fees.

Q Ckay.
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DELEGATE ROBI NSON:  Thank you.
CHAI RVAN SHOTT: Del egate Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER.  Thank you,

M. Chai r man.
And t hank you for being here today.
EXAM NATI ON
BY M NORI TY CHAI R FLEI SCHAUER:
Q | wanted to -- did you ever cone to any

concl usi on about the differences in the cost between

the different offices for the architecture charges, or

I's that sonething you're still trying to break down?
A The -- the Court has requested the

information fromSilling. To date, we don't have any
breakdown from Silling.
Q Ckay. Wat -- do you -- can you renenber, or

to the best of your recollection, what was the anount
in Justice Davis' office that had to do with
architectural services?

A | believe it was around $30, 000.

Q Ckay. So it wasn't a large portion of those
renovati on costs.

A Right. As a percentage of the total
renovation, it would have -- it would not have been a

| ar ge anount, no.
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Q kay. And do you know -- you don't -- you
haven't -- you just don't have any idea what the
charges were for the other four or five offices that
were included in a different bill.

A | can see the total, but --

Q What was the total ?

A It was three hundred and -- they -- they

broke it down into -- it just says "Justices Chanbers,"

but it doesn't say which chanber.
Q Ckay. It was over $300, 0007
A Yes.

Q And that was -- remind ne again. You've said

it three tinmes. But that was for Ketchum --
A -- Benjam n, Wrkman --
Q Wor kman.
A -- and Loughry's offices.
Q And Wl ker ?
A No.
Q Ckay, thank you. D d you -- you said that

you're an "at wll" enployee. D d you ever get the

| npressi on that Loughry expected loyalty fromyou? 1Is

that something -- you said there was an at nosphere of

fear because people were |losing their jobs around you.

Did you -- did you have an expectation
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of loyalty, that he -- did you have an under st andi ng
t hat he expected you to be |oyal ?

A | think that each of the justices expect us
to do our job and be loyal to the Court and -- | --

Q Well, did you feel any differently when he
became Chi ef Justice, that there was an expectation you
shoul d be | oyal to himover and above any of the other
justices?

A | didn't feel that way, because |'ve always
felt that the five are equal.

Q kay.

A Regardl ess of who the chief is, to ne, all
five are equal.

Q Okay. You said that -- I"'ma little bit
confused. W know -- you tal ked about the fixed asset
I nventory, that it was kept in the past under the FIM
syst enf?

A Uh- huh.

Q And | think you said it was kept until 2010.
s that right?

A That's what the FIMS records indicate. |
couldn't find anything being added after 2010.

Q And that would have -- and | was a little

confused about whether you said that was M. Fletch
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Adki ns or whether that was M. Proops who was
responsi bl e for doing that.

A When | cane to work for the Court, | was told
Adm ni strative Services did that, Fletch Adkins took
care of that.

Q Who told you that, if you can recall?

A | think Fletch hinself told nme, or M ke
Proops may have told ne. There was a division on kind
of who was doi ng what.

Q kay.

A And | do know that | talked to Fletch about
the fixed assets, and so | knew that he did that.

Q So was M. Proops on for a while while you --

did he stay for a while after you started?

A We trained for one nonth together.

Q For one nonth, okay.

A Uh- huh.

Q So do you recall any conversation with him

about the fixed -- keeping track of fixed assets, that
that was his responsibility?

A M ke Proops did not do that. By the tine
that I -- unless he did it at sone point in the past,
and then it may have transferred to Fletch Adkins. But

when | was training wwth M ke Proops, Finance was not
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responsi ble for adding the fixed assets into the
system

Q So he didn't say that was part of his job.

A No, absolutely not.

Q kay. Did you ever -- when you -- with the
work that you were doing -- oh, let ne -- let nme go
back to Exhibit 69, one of the first ones we talked
about today, and let's just ook at the first page of
t hat .

What | have witten down here, you
tal ked about Item E under Operating Expenses, and
that's Building Repairs and | nprovenents?

A Yes.

Q Just on the first page. And you said that
was where the Silling invoices would be, right?

A That's where they would be all ocated. Now,
this only is for two nonths of the fiscal year, so this
woul d have only been itens paid in July and August of
2012. This is just for that specific tine frane.

Q kay. Wbul d that have included anything el se
for circuit courts or magi strate courts that were
repaired or inproved?

A Yes, that would include everything, for

all --
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Q kay. So that's -- it's just a part of a
| ar ger anount.

A Yes.

Q Possi bly. W don't know what was done those
-- you know, this doesn't indicate exactly where that
-- those repairs were nade.

A That is correct, yes.

Q kay. Going back to that letter that Justice
Davis or M. Canterbury wote in 2016, he wote it to
Ms. Davis, but it doesn't -- or Justice Davis, but it
doesn't appear to be signed.

This was March 14th, 2016 that that was

done, and this was |ong before any investigations,

right?

A Yes.

Q And so was it -- like this 1970 coffee table,
was that sonething that was purchased in 1970 or bought
| at er ?

Do you know? |If you know.

A | think the coffee table, I'mnot sure about.
| know the chairs and the sofa were -- were purchased
| ater, | guess |like as vintage itens. But the coffee
table, I'm-- I'mnot sure about that one.

Q What about the | anps? Because there's a big
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list of things here --

A All of them | -- | found no evidence that
those were purch -- that those were ever purchased with
State funds, so | don't have any records on them

Q So the only two things that you think m ght
have -- do you think there is a possibility there was
just confusion here about who paid for what?

A | don't --

Q That was what you --

A | nean, | --
Q -- you saw?
A | guess | can't really say, but | can say --

| can't say what they thought, but | can relay that
Justice Davis seened surprised when | tal ked to her
that State noney had been spent for those itens.

Q And that's the only two things on this whole

list that -- where there was a di screpancy.
A | think there was the sofa, the two chairs,
and | think sone work on the coffee table. | think it

had been sent out for sone kind of repair work and that

had been put on a State P-card, | believe.

Q Ckay.

A So we identified the itens that were in
questi on.
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Q And woul d that have been before or after
20167

A |'d have to look it up here in her section.
The sofa was purchased in 2013 with State noney.

The -- it says, "Correct the finish on
the stainless steel coffee table base.” It was sent
out for sone kind of repair work. And that was in
2013.

The shi pping charge on the chairs was
2013.

And the work to reuphol ster two | ounge
chairs purchased at auction was in 2014. So this noney
was - -

Q Wi ch ones are the |ounge chairs? 1Is that
the arns chairs or --

A The Mlo -- MIlo Baughman, | think is the
nanme, arm chairs.

Q Ch, okay. So those are the |ounge chairs/
armchairs.

A Right, right. They --

Q So that was the shipping for them

A Yeah.

Q So there are these three invoices. Any -- is
there anything else on the -- on that list that you
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have to indicate that is State property or not State
property?
A No, just the -- just those itens: The sofa,

the armchairs and the repair work done to the coffee

t abl e.
Q kay, those three.
A | couldn't find --
Q kay.
A Yeah. | couldn't find where the coffee table

was purchased with State funds, so | assune it wasn't,
because | couldn't find the evidence otherw se.

Q kay. And then would you do invoice -- |
t hi nk you tal ked about doing invoices for contractors.
Did you have anything to do -- or did it ever cross
your desk, invoices relating to Software Systens, |nc.
that was involved in the UJA work?

A |'ve seen those invoices. | don't know that
| personally processed any of them but I'mfamliar
W th the conpany.

Q Wul d they have cone across -- go through
your office, the Finance D vision?

A Yes, they woul d have cone through Finance for
paynent, yes.

Q | have information that they have an

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1845

out standi ng debt owed to them - that they believe is
owed to them- for over $200,000 during this tine when
there were a | ot of other expenses that were paid for.

Do you know anyt hi ng about that, why
t hey weren't paid?

A No, | have no idea. |'ve heard of that, and
|'ve heard of sone litigation, but | don't know any of
the details of it, no.

Q kay.

M NORI TY CHAI R FLEI SCHAUER: Thank you.

Thank you, M. Chairnan.

EXAM NATI ON
BY CHAI RVAN SHOTT:

Q Ms. Troy, | have a series of questions
regarding a couple of different topics. The first one
deals with this 1099 i ssue.

So typically when an enpl oyee becones
an i ndependent contractor - and | think you nen -- you
confirmed this - the w thhol ding of payroll taxes
ceases, which to ne, neans that the enployer is not
only not holding any out, the enployer is not paying
the enpl oyer's share of Social Security, for instance,
or unenpl oynent taxes.

Is that -- based on your know edge as a
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CPA, is that correct?

A Yes, that is correct.

Q kay. So when these justices -- I'msorry,
when these senior status judges converted froma W2 to
a 1099, then the responsibility for wthholding their
own taxes for personal inconme taxes shifts to them
Correct?

A Yes, that is correct.

Q My understanding is that there's a wage base,
and so if you are earning above the wage base, you nmay
not have any additional tax if you get incone that
exceeds that Social Security wage base. That is
correct, is it not?

A Yes, that's right. There's a cap on Soci al
Security and how nuch a person -- once they earn nore
than a certain anmount, right, that stops.

Q So if, by chance, the threshold -- and at --
from2011, | believe, until current, the sitting
circuit judges were earning $126, 000.

So for purposes of ny exanple, if they
-- the total anmpunt they drew fromretirenent and W2s
and 1099s did not exceed that anmpbunt -- or did not
exceed the wage base, then they wouldn't have had to

pay any additional Social Security taxes. Correct?
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Let nme rephrase that, because |'ve even
confused nyself with that one.

A kay.

Q Let's suppose that the -- the amount that the
person received fromW2s and retirenent was $100, 000,
and the wage base is $110,000, and then they shift to a
1099. Anything that's under that $10, 000, they woul d
pay -- be responsible for Social Security tax, but over
and above that, they would not.

s that fair?

A | think that's correct. I'mjust trying to
go through all that -- all that tax law in ny head.

Q Vell, let me ask a different question.
There's no limt on the Medicaid -- or Medicare tax, iIs
t here?

A | think that's correct. | think it's just --

Q So --

A -- the other portion of it.

Q -- if we shifted froma W2 to a 1099, then
soneone's supposed to pay -- the enployer would not be
wi t hhol di ng that Medicare tax, right? On the 1099.

A Yes, | think that's correct.

Q Wul d not be wi thhol ding that.
A That's right.
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Q Wul d not be wi thhol ding anything for the
unenpl oynent tax. M question then gets to this point:
Do we know whet her the State Suprene Court, out of
t heir budget, paid either of those taxes from-- to
make up the |l oss of that tax revenue when we sw tched
to a 1099?

A | don't have any know edge of that, but |
don't see any way that we woul d have, that the Suprene
Court woul d have paid that.

Q When the I RS conducted its audit -- and |
understood that they paid -- they issued a check of our
t axpayer noney to the IRS for $227,541. Was any part
of that to nake up for the loss to the Medicaid --

Medi care Trust Fund for unpaid Medicare taxes?

A | didn't see that |evel of detail in the
audit findings, so | can't answer that.

Q Do we know whet her there was any part of that
that went to pay unenpl oynent taxes that were not paid
due to the fact that we'd shifted froma W2 to a 1099?

A Again, | have no know edge of that |evel of
detail of their audit findings.

Q Where would we find - if we wanted to find
out - how that $227,000 broke out, how that woul d have

been all ocated? Wo would have that i nformati on?
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A The Court's adm nistrative counsel has the
audit findings and their detailed audit reports, and
those audit reports had their cal cul ati ons.

Q Okay. Now, with respect to that sane issue,
you nenti oned soneone that was the recusal
adm nistrator, clerk, whatever. Do you have a nane for
t hat person during the period you' ve been enpl oyed by
t he Court?

A | think generally, Shannon -- Shannon G een
handl es the recusals and works with the -- whoever the
sitting Chief Justice is at that tinme, to fill
vacanci es.

Q Does that position shift or that person that
fills that position shift from Chief Justice to Chief
Justice, or does that person remain the sane?

A During ny tine there, she's remained the
sane. So | think only if she was on vacation or out
for sone sort of |eave woul d sonebody el se take that
responsibility. But generally, she's had that
responsibility since |I've been there.

Q Ckay. Let ne shift gears a little bit to
this Silling - | think that's how you say it - the
design invoice. And |I've got that -- | think it's part
of Exhibit 63, | believe. $374,139.81, which covered a
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period fromMarch 3rd of '09 through March 7 of '13.

So about -- basically four years. Let
nme give you a mnute to ook at that, if you woul d,
pl ease.

A You say Exhibit 97

Q Exhi bit 63.

A Ch, 63. Sorry.

Q kay, so | see on there a four-year period
ending wwth either an invoice date or a service date -
"' mnot sure which - of 3-7-2013. Correct? This is
the one that basically refers to Justices Ofice
Renovati ons.

A kay, Justices Ofice Renovations, yes,
$374, 139. 81.

Q Al right. Now, what I'mtrying to do is
narrow this down sonmewhat. As | understand it, Justice
Loughry was -- becane a justice in '13. He was el ected
In 2012 and becane a justice in '13.

So if I"'mlooking at this correctly,
about the only one on this list that could have been
for his office would have been the | ast one, the $3, 000
-- or $4, 050.

Is that fair to say?

A It is, based on their invoices. But | -- |
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know - having been in that office when Justice MHugh
was there and then having been in it after the
renovations - that Silling would have done a | ot of
work in there, and $4,050 is -- is not a reasonable
anount just based upon what | personally saw as far as
t he renovations and the work that went on in there.

Q Have you cone across any other invoices that
aren't listed on this sheet that would be after that
date fromSilling?

A The only other ones fromSilling after that

date i ndicate work el sewhere, so --

Q Ckay.
A -- tone, it looked |like maybe the way their
billing was done didn't really match up. Because

everything after that, they refer to the clerk's office
and the el evator upgrade and -- there's just --

It seens that sonmething's not quite
right wwth the way their -- their bills -- what their
bills reference, anyway.

Q Well, let nme ask a different question then
about that, because it occurred to ne that sonmewhere
along the line, we've had testinony that the person
that was the Silling decorator went to work for the

Court sonetinme around the tine that Justice Loughry's
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of fi ce was bei ng decor at ed.
s that consistent with your nenory at
all? Could --

A That - -

Q Coul d that explain maybe that that person was
just a Court enployee providing simlar services at
that time without Silling getting paid for thenf

A She did cone to work for the Court, and that
would be KimEllis. She had worked for Silling, and
she cane to work for the Court. | think it was
sonetine in late '13. It could have been in '14. |
can't renenber specifically when she was hired.

So that could be a question that she
could answer. | really can't speak to that.

Q Ckay. Now, that |eaves Justices Wrknman,
Benj am n and Ketchum that woul d be covered by this
period, and I'mlooking at the -- the dates of the
i nvoices. It looks Iike Justice Wrkman's invoices
extend over a period from Cctober 5th of '09 all the
way t hrough Novenber 7th of '13, which would pretty
well cover this entire tinme franme of these invoices.

s that fair to say?
A | think that's correct, yeah. And | think

that Justice Ketchum s office was being done right
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around the sane tinme as Justice Workman's. | wasn't
working there yet, but | think that's kind of what the
docunent s i ndi cate.

Q It appears fromthe invoices we were provided
that Justice Ketchum s period of renovations went from
February 1 of '10 to Novenber 15 of '13. So presunably
anyt hing before 2010 woul d not have involved in his --
his office. |s that reasonable to concl ude?

A | think that would be reasonable, with the
exception of any kind of -- | see on sone of these, it
wll say "predesign” or "consulting." | don't know how
far ahead of that that happens in the renovation worKk.
| don't know that.

Q And finally, it looks |ike Justice Benjamn's
I nvoi ces extended over a period fromJuly 23rd of 2009
to February 28th of 2011, which goes down about al npost
two-thirds of the way down that I|ist.

But anything after that probably was
not involved in Justice Benjamn's office. Wuld that
be a fair concl usion?

A | think that would be a fair conclusion, yes.

Q And | guess ny final question in that area:
Was anyone auditing these invoices at that tinme for

accuracy? Because it appears that basically three
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of fices, $374,000 worth of design services, seens awful
hi gh for three offi ces.

A | believe that each of the Silling
I nvoices -- and | have them here in the binder, but I
believe they're all signed off by Steve Canterbury.

Q We had Justice Davis with |ike $30,000 on her
office, so does it seem-- if we just assune these were
equal |y spread anong the three office -- the three
justices, $100,000, $125,000 an office seens awf ul
hi gh.

Does it seem high to you based on your
review of the various invoices in connection with the
-- with these renovations?

A | can't really render an opinion. | didn't
see the offices prior to the tine that they were
renovated to know how nmuch work was done by the
architect, so -- and it predated ny enpl oynent there,
so | really don't have an opinion one way or the other
about it other than that Steve Canterbury was working
there and did sign them so that's kind of all | can
rely on.

Q But the Court has requested nore detail where
you are on these invoices; is that correct?

A. Yes, that's correct.
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Q And no response so far.

A No, none so far.

Q Am | correct that Justice Benjamn office --
Justice Benjamn's office was -- is now being occupied
by Justice Wal ker; is that correct?

A Yes, that's correct.

Q And in | ooking at the invoices for Justice
Benjam n's office, which basically went through 2011,

t here was about $30, 000 of furnishings. Do you know if
any of those furnishings are still in the office, or if
not, where they are?

A | can't speak to what is still in that
office. | know that sone itens, he purchased at the
end of his termand took with him

Sone itens went into storage in our
Venabl e Avenue war ehouse, and then sone coul d have been
used el sewhere.

Q And what -- where would the docunentation be
of the purchase of any of these assets by Justice
Benj am n when he |eft?

A There's a cash recei pt docunent. | don't
know if | have it docunmented in here. Let ne take a
| ook here.

No, | don't have it docunented here,
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but | can provide that. | have a list of all the itens
t hat he purchased. There was an apprai sal done, and
then the noney was given back to the State for those

I tens.

Q s that the customary process, if sone --
soneone | eaving the Court - well, let's say a justice
| eaving the Court - would like to take sonething from
their office, that there is an apprai sal done and then
the justice is given the option of paying that price
and taking the furnishings?

A There's no witten policy about that, but |
was told that that was standard practice. And that was
what was done when he left his term

Q Al'l right.

CHAI RMAN SHOTT:  Thank you.

Counsel, do you have any redirect?

Where's counsel ?

No redirect.

Al right, we'll start back a second
round and hopefully we can --

Let's try not to ask the sane question
a third or fourth or fifth tinme, okay?

Del egat e Fast.

DELEGATE FAST: Thank you, Ms. Troy.
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RE- EXAM NATI ON
BY DELEGATE FAST:

Q Regar di ng Kenni e Bass' FO A request, if you
have a docunent that could be read in various ways but
the FO A request sinply says, "Gve ne all the
docunents pertaining to the renovations,”™ now, you
t hought that this docunment could be read wong because

it included, for Justice Davis, approxinmtely $30, 000

of Silling work that perhaps sone of the other
docunentation didn't include. |Is that correct?
A My understanding is that he didn't -- Kennie

Bass didn't request the docunents. He requested, |
think, to |l ook at certain docunents, and then just a
guestion about if Justice Loughry's office cost tw ce
as nmuch as any ot her.

Q Was it a witten FO A request?

A That, | don't know. | was -- ny
under st andi ng was that he was going to submt a witten
FO A.  That woul d have gone to our adm nistrative | egal
counsel. So that wouldn't have conme to ne.

My job was starting to assenble the
I nformation so that they could reply to it.
Q Well, if -- if you were replying -- well,

were you or were you not replying to a FO A request?
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A | was assenbling information that | believed
was gonna -- was going to be on a FO A request.
Q kay. And if -- if you were going to respond

to a FO A request, then you would have been required by
| aw, woul d you not, to submt all of the docunentation
the way it was?

A But | think that his -- his question was:
“"Did Justice Loughry's office cost twce as nuch as any
other." | don't think that he requested any |evel of
detail as far as the other offices go. And no one
di scussed with ne in advance "W're going to hand him
this book."

You know, | had ny binder that | had
put together to the best of ny ability and nmake it as
accurate as possible. | had Silling in the front of
it. And the sane thing for the book that |I'd nmade for
Judge Johnson.

But no one ever said to ne, "This is
going to be publicly release -- publicly rel eased."

You know, that was not the plan. The plan was for him
to be able to look at it, for nme to tal k about the
book, tal k about the production of the book, and then
It was just handed to him

Q Who asked you to get this ready for
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subm ssi on?

A | was not -- it wasn't posed to ne that way.
It was posed to ne to calculate the total cost by
office, not to make a docunent that could be rel eased.
Just "Do a -- do an accounting of each office" so that
they coul d answer his FO A questions.

But never "Make a docunent that we can

hand out."

Q But you're not sure if a FO A request had

been submtted at that point.

A I --
Q If it had, you didn't know?
A No, it would have gone to admnistrative

counsel, and | didn't ask, "Oh, do you have a FO A?" |
just did what | was told to do.

Q Ckay. And so if a FO A request had been
submtted by Kennie Bass, then the duty woul d have been
to present the docunents as they were, not taking
anyt hing out, not adding anything to it; present the
docunent s.

And if that's the case, isn't that what
Justice Loughry advised you to do: Leave the docunents
as they were, period?

A | would have to specul ate, but that could
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have been his reasoning behind it. But that's -- you
know. | can't really say why -- why he said to do it
t hat way.

As | said before, | didn't feel like it
was incorrect. It didn't -- her office was still
correct. It was just inconsistent.

Q | understand that. If -- but if a FOA

request had been presented, then the purpose is to
present docunents, not present explanations. |s that
-- do you believe that's correct?

A | believe that's correct. But the responses
were al ways sent by legal counsel. You know, | would
give the docunents to | egal counsel and then they would

answer the FQA A.

Q Ckay.
A | never personally answered any of the FO As.
Q kay.
DELEGATE FAST: Thank you.
Thank you, M. Chairnman.
CHAl RMAN SHOTT: Del egat e Zatezal o.
DELEGATE ZATEZALO  Yeah, | -- just
very qui ckly.

And t hank you for being here.
EXAM NATI ON
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BY DELEGATE ZATEZALO

Q | want to clear sonething up for nyself. |If
| read your testinony through today, it is unclear to
me exactly who nmade calls as far as approvi ng expenses.
It sounds like it was a m xture of the Court and the
admnistrator. |Is that a fair statenent?

A Generally, it would be the adm nister -- the
Adm ni strative Director. Wen we spoke about the
W/-48s, those were always signed by the Chief Justice.
And that authorized that person to work as an
| ndependent contractor, but then the justices
t hensel ves didn't sign the invoices after that.

The justices may sign sone invoices,
but not many.

Q And did the sane thing apply to expenses for
renovations and that type of thing? O was it a
m xture of -- of people who had control over it?

A In the renovation docunents, | don't recall
seeing any signed by any justice. They're al nost all
signed by the Admi nistrative Drector.

Q Ckay, very good.

DELEGATE ZATEZALO. Thank you.
CHAI RVAN SHOTT: Del egat e Pushki n.
DELEGATE PUSHKI N:  Thank you,
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M. Chairman.
Thank you again, M. Troy.
RE- EXAM NATI ON
BY DELEGATE PUSHKI N:

Q We heard in other testinony throughout this
froma lot of the folks that worked over there that
when Justice Loughry becane Chief Justice, there were a
| ot of firings; a |ot of people lost their jobs and a
| ot of people expressed that they were worried about
their jobs when they were asked to do things.

Now, you expressed earlier that you
were not worried about your job, so |'mgonna ask you,
conversely, did you receive a raise under Chief Justice
Loughry?

A Yes, | did. | had been told over the years
that | would -- at one point that Justice Wrkman had
suggested that | would get a raise. And | didn't.

And then | did receive one under
Justice Loughry, and that was ny -- right around ny

five-year anniversary wth the Court.

Q It was how nmuch?
A $12, 000.
Q kay.

DELEGATE PUSHKI N:  Thank you.
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CHAI RVAN SHOTT: Back over on the left
side. Delegate Isner? No.

Del egate -- okay. All right.

Ms. Troy, we thank you for your tine
t oday, your patience and your endurance. You are
di sm ssed. Thank you.

THE W TNESS: Thank you.

CHAl RMAN SHOTT: We're gonna take a
m nute and ask our counsel to -- Brian Casto, to give
us sone overview of this 1099 issue, because it's a
little bit obscure for nost of us.

Bri an, whenever you're ready.

MR. CASTO Al right. So you heard a
| ot today, especially fromM. Troy's testinony. You
heard a | ot of testinony about the W/-48, 1099.

CHAI RMAN SHOTT: |Is your mc on?

MR. CASTO It says that it's on,

M. Chai r man.

THE CLERK: Battery dead?

MR. CASTO No, doesn't appear to be.

THE CLERK: Try holding it closer to
your nout h.

MR. CASTO \What'd you do, Johnny?
What ' d you do?
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That better? Because | could have just
rai sed ny voi ce.

DELEGATE: You're not |oud enough.

MR. CASTO Don't bet onit. | heard
whoever said that that | was not |oud enough. | said,
"Don't bet onit."

So you've heard a | ot about the terns
48 and 1099 thrown around today, especially with
Ms. Racer-Troy's testinony here. So we're gonna give
you a little bit of a background on what the pay of
seni or status judges is.

Now, we're gonna | ook at 51-2-13, which
Is the first enabling statute. The relevant portion is
bol ded and hi ghlighted, so all you have to do is | ook
at it. A salary of a circuit court judge is $126, 000.

| need sonebody to advance that.

Now, we're gonna | ook at 51-9-10. The
text of this section was first enacted in 1949 and
tw ce anended. It has not been altered since 1991, so
It has been the law of the State of West Virginia for
al nost 30 years.

It is not to be confused with its
precedi ng section, 51-9-9. Many of you nmay renmenber

51-9-9 because several years ago, there were two
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circuit judges in the State of West Virginia who took
their retirement and then ran for reelection.

51-9-9 was anended i mmedi ately upon
their reelection in 2006 to provide that no judge coul d
both sit the bench and collect his or her retirenent
noney. So 51-9-9 was anended in 2007.

51-9-10, however, has basically been
the sane for about 30 years. So 51-9-10 provides for
the authorization of the use of these senior status
judges by the Suprene Court. It allows themto cone in
and sit the bench when a vacancy is created by recusal,
by illness or other good cause on the Suprene Court or
on one of the subordinate circuit courts of the State.

And we can see the highlighted | anguage
provided is very sinple and straightforward. It says,
"Provided" "the per diemand retirenent conpensation of
a senior judge shall not exceed the salary of a sitting
j udge. "

So if you are a senior status judge and
you are placed upon the bench once again and call ed
forth to duty, you can only make $126, 000 a year in per
diemand retirenent conpensation. That's it. That's
all. That's the cap.

It's a hard limt that we believe was
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put in place essentially for the |egislative purpose
that if you are doing the work of a circuit judge, you
get paid what a circuit judge gets paid.

51-9-9, the precedi ng section, was
amended for the exact sane reason. You can't retire
and col | ect your pension and then get paid a salary as
a circuit judge. You can't retire, cone in as a senior
status judge and be paid nore than a circuit judge for
doing a circuit judge's job.

The two statutes are entirely
consi stent one wth another.

Now, you'll | ook at the new exhi bit
whi ch has been placed in front of you, Exhibit 71. The
Suprenme Court knew this to be the case. If you wll
| ook, there is arule onretired judges admtted to
seni or status.

It is the first five or six pages that
you' ve been provided, and it was authored by then Chief
Justice TomMIller in 1991. It notes: "The
conpensation for a judge admtted to senior status wl|
be at the rate of $200.00 per day."

And notes in Clause (C of that:

"Provi ded, however, the per diemand retirenent

conpensation of a retired judge adnitted to senior
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status shall not exceed the salary of a sitting judge."
And if you wll ook through here, this
has been anended nunerous tines. W have anot her
exanpl e of the sane rule, which is signed by Justice
Neely in his capacity as acting CJ, on 15 Septenber
1994, which right above Justice Neely's signature in
Cl ause (C) notes the sanme proviso, which is right out
of statute.
We have updates to this rule
pronul gated by Justice MIler and by Justice Neely.
These updates -- we have one from Cctober 1, 2000
signed by Justice Maynard; one in 2006 signed by
Justice Davis; one in 2008 signed by Justice Mynard;
one in 2010 signed by Justice Davis and attested to by
the clerk; and one in 2011 signed by Justice Wrknman.
Al of these note that the Suprene
Court has increased the per diemrate. Many of these
were done with salary increases of the circuit judges
so that the Suprenme Court, each tine that the circuit
j udges got a pay raise, would go back in and
recal culate the per diemto allow for sone increase for
t hese senior status judges to get a little bit nore
noney each tinme they were called back to the bench to

serve.
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Now, we al so have a slightly new
wrinkle for you. If you'll look in your packet,
there's a Bates stanp W/SCTHIC00016. Looks |ike this.
It's an Adm nistrative Oder from 2017.

This is a docunent entered as an
Adm ni strative Order of the Suprenme Court on May 19th
of that year by then Chief Justice Allen Loughry. As
menbers of the Legislative Branch, you all may have an
opi ni on about what you're about to read.

Justice Loughry notes in this article
t hat he has general supervisory control as the Suprene
Court and the Chief Justice shall be the adm nistrative
head of all the courts, and he recites the authority of
51-9-10 that reasonable pay be nmade to such judges who
sit as senior status judges on a per diem basis,
provi ded, however, that the per diemand retirenent
conpensation of a senior judge shall not exceed the
salary of a sitting judge.

And if you will ook on this next page,
ri ght above his signature: "Chief Justice Loughry
says, however, that in light of the admnistrative
authority vested in the Chief Justice, the Chief
Justice hereby orders that the Chief Justice has

authority to determne in certain exigent circunstances
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that a senior judicial officer may continue in an
appoi ntnent beyond the limtations set forth in West
Virginia Code 51-9-10."

In other words, they will be paid in
excess of the noneys due a sitting circuit judge
because the Court believes that it is necessary for
themto do so.

And as Chief Justice of the Court,
Justice Loughry said, "We're going to do that."

Now, of course, that's a question which
woul d have had to have been litigated, should you have
chosen to contest that, before the Suprene Court.

We have also within that sane packet a
series of W/-48s so that you can get a better | ook at
what these | ook Iike. These have the nunbers redacted
whi ch are personally identifying.

As you can see, each Chief Justice -
starting in about 2012 - signed off on these. W have
Justice Ketchumin 2012; one from Justice Wrkman in
2015; one fromJustice Benjamn in 2013; we have one,
again, fromJustice Workman in 2015; one from Justice
Davis in '14; another one fromBenjamn in '13.

These all provide the authority of the
Chi ef Justice to execute the W-48.
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Now, why is that significant? Because,
as we now know, there is an absolute |imt provided in
West Virginia Code that a senior status judge cannot
make nore than a sitting circuit judge.

That is the plain |anguage of code.

The Suprene Court determ ned upon - as you have heard
fromM. Troy and M. Canterbury - the use of the W-48
system and the issuance of 1099s as i ndependent
contractors to pay these judges in excess of the salary
of a sitting judge.

You have heard that Justice MHugh -
during his tinme when he was recalled to duty - paid
t hat noney back because he knew that to be w ong.

What does this nean? M. Canterbury
al so noted that there were personnel who kept track of
when the per diemand retirenent conpensation equal ed
that of a sitting circuit judge so that they could then
transition that judge over to the W-48/1099 system and
cease using W2s. This is the nechanismthat we have
heard used.

What's the consequence? This was a
schene by -- whereby they were paid in excess. It is a
violation of the requirenent, and a senior status judge

sitting as a circuit judge would be paid nore noney
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than their coll eagues who were circuit judges because
they were collecting their retirenment and col |l ecting
t he conpensation paid through their regular W2 and

t hen through the 1099.

The managers have di scussed this and
wanted to bring this to your attention. One of the
managers noted that he believed that there was a
violation of this particular statute with regard to
t hese paynents.

And let's look at it. The |anguage
that is relevant is highlighted in bold. This is a
very torturously witten piece of legislation. [It's an
old piece of law, but it has been used in the courts of
this state for a long tine.

It's the provision of 61-3-22 in the
West Virginia Code on the falsification of accounts.

“If any officer, clerk or agent of this
State" "make any entry in any book of account, or in

any account kept by such state,” "with the intent to
enabl e or assist any person to obtain noney to which he
was not entitled, such officer, clerk or agent shall be
guilty of a felony and shall, upon conviction, be
confined in the penitentiary not |ess than one nor nore

than ten years."
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It can be argued, our managers believe,
t hat causing these accounts to be nmade in such manner
as to pay the judges in excess of a sumto which they
were legally entitled may pl ace the judges of the Court
and the officers of the Court who caused those entries
to be made in violation of this statute.

That's what | have, M. Chairman.

CHAl RMAN SHOTT: Questions of counsel ?

Del egate Lane, followed by Del egate
Lovej oy.

DELEGATE LANE: Counsel, in |ooking at
this Adm nistrative Order dated May 19th, 2017, where
woul d a normal person find this order?

MR. CASTO | don't know that they
woul d have.

DELEGATE LANE: | nean, where -- where
does it reside?

MR. CASTO It's an Adm nistrative
Order of the courts, and I'mnot sure -- to be honest
Wth you, it's sonething |I've never had any reason or
rationale to | ook for previously.

DELEGATE LANE: | nean, is it on their
websi te? Because they have all their decisions and all
of that --
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MR. CASTO But I'mnot sure that it
Is. 1've not had an opportunity -- because literally,
we received this today.

DELEGATE LANE: How did you find this?

MR. CASTO How did we find this? W
asked for all orders and rules by which the Court had
governed the issuance of the W-48s and 1099s to the
seni or status judges, and this was provided to us as a
response in discovery.

DELEGATE LANE: (kay, one nore
gquesti on.

What is the statute that tal ks about

retirement nmaki ng no nore than $20, 000?

MR CASTO I'msorry, | can't hear
you.

DELEGATE LANE: What is the statute
that limts -- if you're on -- if you're getting State

retirenent, you cannot make nore than $20,000 a year
Wi thout it affecting your retirenent?

MR. CASTO Well, that's a limtation
Iin the PERS -- in the PERS |imting statute which |
believe is 51-9 but I'mnot sure -- not 51-9, excuse
me. 51-9is JRS. PERS is a different statute. |
think that's 51-2-13 maybe. |'mnot sure.
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DELEGATE LANE: Ckay, thank you.

MR CASTO |I'Il have to -- | have
that, but 1'Il have to | ook at that.

CHAI RVAN SHOTT: Del egate Lovej oy.

Lovej oy.

DELEGATE LOVEJOY: It's on. Thank you,
M. Chairman.

Counsel, | want to ask a couple
guestions about the substance of the order. Is it true
that our Constitution under Article VIII, Section 8,

does provide adm nistrative authority to the Chief
Justice to assign judges for tenporary service?

MR. CASTO Yes, sir.

DELEGATE LOVEJOY: And is it true that
under Article IIl, Section 17 of the Constitution,
there is a requirenent that the courts of this state
shal|l stay open and justice shall be adm ni stered
W t hout sale, denial or delay?

MR. CASTO Yes, sir.

DELEGATE LOVEJOY: Now, | guess the
I ssue here is the interpretation of this Admnistrative
Order purports to be that that Con -- those two
Constitutional provisions would allow the Chief Justice

to fill a judicial vacancy in what, | guess, the Court
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- or the Chief Justice here - determ nes an exi gent
ci rcunst ance?

MR. CASTO Yes, sir.

DELEGATE LOVEJOY: And those exigent
circunstances - at |east noted by the Chief Justice in
this Adm nistrative Oder - | think, specifically
protracted illness or |engthy suspensions due to
et hical violations --

MR. CASTO | think that is correct,

DELEGATE LOVEJOY: \When you | ook at the
seni or status judges who were allegedly paid in excess
of the cap, do they fit in situations where there's
all eged to be protracted illness or |engthy suspensions
due to ethical violations?

MR. CASTO W have an issue at this
time, sir, in that we do not have a full |ist of all
the judges who have been paid in excess of the cap.

DELEGATE LOVEJOY: Ckay. And |
remenber, you know, in ny county, there's the issue
soneti nes where the -- about fundi ng of
Constitutionally-required offices such as the
prosecutor's office, that -- that there are tinmes when

acts of the legislature can be chall enged, so to speak,
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by the judiciary under Constitutional grounds.

And is that what we're seeing here?

MR. CASTO | don't think so. | would
say that to the contrary, we have -- if you wll
recall, this Commttee, during the |ast session, took

up a bill which was proposed by the judiciary.

It was sponsored, | believe, by the
vice chairman of this Commttee in the House and was
passed to us fromthe Senate where it was sponsored by
Chai rman Trunp over there which was to allow for
paynents over the cap.

So the Court, |ast session, did attenpt
to do what - if this were an issue - it probably shoul d
have done sone sessions ago, which was to bring this
| ssue of these exigent circunstances which were causing
sone | evel of disconfort in the judicial process to the
| egi slature's attention, to say to the | egislature,
"This statute is a problem it needs fixing."

But instead, as we have seen for at
| east -- according to Ms. Troy's testinony and that of
M. Canterbury, for the |ast decade or so, the Court
has sinply crafted its own work-around w thout com ng
back to this body and asking perm ssion to do anyt hing.

DELEGATE LOVEJOY: And | don't
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remenber, but in the process of whether it was debate
or discussion of the bill you just referenced, did
anyone fromthe Court cone and nention or discuss in
any way the practice of this Adm nistrative O der?

MR. CASTO No, sir. There was no
testinony fromthe Court at that tine to ny
recoll ection on the issue of how the Court was
currently -- currently satisfying the requirenents.

The Court said, "It's a problem we've
got people sitting who need paid,” but | don't believe,
to ny recollection, that there was any testinony -- |
know M. Morris, who was at the tinme the Counsel to the
Adm nistrative Director, was present in our commttee
roomupstairs at the tine that bill was noved through

our conmttee, but it's not clear to ny recollection -

because it wasn't a bill that | handled - whether or
not he actually spoke to that bill or not w thin our
committee.

DELEGATE LOVEJOY: | guess |'mtrying

to westle with, kind of the ultimate end of it is, is
I f we have a statute that the Court believes interferes
with its Constitutional duty to keep the courts of the
State open, are they permtted to determ ne that they

can fulfill a Constitutional requirenent outside of the
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statute?

MR. CASTO | don't believe that they
are. | think that they have Constitutional nechani sns
in place which would allow for a fix to be nmade, and
that Constitutional nechanismis to cone down here and
ask this body to fix it.

Now, as to the specific instance, let's
be clear: It is not an instance where the judges were
not being paid. The judges who were assigned as senior
status judges, if they retired through JRS, the
Judi cial Retirenment System receive a retirenent
conpensation of three-quarters of the salary of a
regul ar sitting judge.

They' re paid $90,000 a year fromtheir
retirenment. They would then have the opportunity to
earn up to $36,000 by sitting in the capacity of a
seni or status judge on assignnent.

No one is suggesting that the judges
are sonehow doing this work for free or that they are
not being conpensated. The question is - to be frank,
| think, in my owmn mnd - is: Are they being paid what
they want to be paid.

DELEGATE LOVEJOY: | understand what

you're saying. | guess ny question is: |In a situation
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-- the judiciary - and fortunately not too frequently,
but often - throws out statutes as they believe to be
unconstitutional.

Do they have to do so in a witten

decision, and if so, does an Adm nistrative O der equal

or -- is that the sane as a -- as a deci sion?
MR. CASTO | don't think that an
adm nistrative decision -- an Admnistrative O der,

whi ch can be undertaken sua sponte upon the action of
the Chief Justice in his or her capacity as

Adm ni strative Order, which could be rescinded from

year to year by the actions of a -- of another Chief

Justice --

DELEGATE LOVEJOY: But in the unique
circunstance of -- of the issue of providing a judge to
-- to decide -- at a circuit court level, for instance,
to keep the courts of the State open, what would be a
case in controversy that sonehow would get up to the
Suprene Court instead of the Chief Justice inplenenting

that Constitutional directive?

MR. CASTO | think the Suprene Court
coul d have, for exanple, perhaps -- and |I' mjust
speculating. | nean, now you're asking ne to put ny

| awyeri ng hat on and think about how to approach this
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froma practical nmatter.

If I'"'mrepresenting the Suprene Court -
let's say |I'mcounsel or assistant counsel or assistant
to the adm nistrative director or counsel to the AD -
what |'mgonna do is, I'mgonna go in and file a
petition for my owmn court for a wit of mandanus to
conpel -- to conpel the appointnent of a -- of a judge
to that position.

|"mgoing to -- to mandanus the Court
to act, | think. | nean, | think that's one nechani sm
that could at | east get a case before the Court, to
whi ch parties such as the legislature could then cone
forward and say, "But there's a statute in place, and
per haps we need to" --

Yeah, | nean, | can speculate as to
three or four nechanisns |ike that as to who perhaps
woul d have standing to do so. | think perhaps --
per haps even the circuit clerk m ght have standing.

The circuit clerk could say, "Cases aren't being
heard." Perhaps the circuit clerk could cone to the
Court with a petition for a wit of nandanus.

| can think of three or four different

mechani sns by which that case could be brought before

the Court and an appeal heard and a deci sion rendered.
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DELEGATE LOVEJOY: (kay, thank you.

CHAI RVAN SHOTT: Del egate M1l er,
foll owed by Del egate Overington and then Del egate
Sunmer s.

DELEGATE M LLER: Thank you,

M. Chairman.

Counsel, as a -- as a normal rule, does
anyone that has general supervisory authority over an
entity that's given by the Constitution -- so nost
el ected officials, per se, at basically any |evel of
governnent, do they have the ability to violate the
Constitution or West Virginia Code?

MR. CASTO No, sir, not -- not
general | y speaki ng, they would not.

DELEGATE M LLER. Wbul d that not al so
apply to the Suprene Court of Appeal s?

MR. CASTO | think that it would, sir.

DELEGATE M LLER: |s there any
provision in code or in the Constitution that provides
for exigent circunstances?

MR. CASTO No, sir, not to ny
know edge.

DELEGATE M LLER  Thank you
M. Chai r man.
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CHAI RMAN SHOTT: Del egate Overi ngton,
foll owed by Del egate Summers, and then Del egate Fast.

DELEGATE OVERI NGTON:  Thank you. Are
we aware of any cases where the Court was not able to
do its duty because of a shortage of judge -- qualified
judges in senior status?

MR. CASTO We have not been nade aware
of any.

DELEGATE OVERI NGTON: If the
| egi slature is not in session and sonething |ike that
happens, what would the normal response be for the
Court ?

MR. CASTO Well, we know that the
Court has acted to fill vacancies created by energency,
by the appoi ntnent of senior status judges. In sone
cases, they have detail ed judges who were regul ar
sitting judges in other circuits to hear cases.

I n sone cases, you know, they have
detailed other justices fromw thin the sane circuit to
hear cases.

So there's a varied array of nechani sns
by which they can address that issue.

DELEGATE OVERI NGTON:  Thank you.

Thank you, M. Chairnman.
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CHAI RMAN SHOTT: Del egate Sunmers.

DELEGATE SUMVERS: Thank you, Counsel.

| have two questions. |In order to be
in violation of 61-3-22, do you have to actually have
had a signhature on a W/-48, or would you just have to
have know edge of the process?

MR. CASTO The -- | don't know |
don't know that it would necessarily require a
si gnature because the | anguage of the actual full
statute - which you can see up there - notes the
maki ng, altering or om ssion, so | nean, a person who
omtted an entry, it wouldn't necessarily require a
signature, | don't think, but it would require, | think
- because of the fact that it's alteration or om ssion
- sone action.

| don't think nmere know edge woul d
necessarily do so. But | think it would require an act
or om ssi on.

DELEGATE SUMMERS: Wuld it be regarded
an omssion if you knew this was occurring and then you
did nothing about it?

MR. CASTO | don't think so, because
the om ssion is actually the om ssion of the entry, is

what is called for.
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DELEGATE SUMVERS: (Ckay. And ny second
guestion is: In this order that you gave us by Justice
Loughry, is this because these retired justices are --
have the retirement of, you said, nmaybe $90, 000, and
then they can nake up to $126, 000 per the | aw, but
they're -- they're refusing to continue if it's -- like
if they're in the mddle of a case, they're refusing to
conti nue unl ess they nmake nore noney?

MR. CASTO W are not inforned that
any of themactually refused to do so.

And in the case of Justice MHugh, we
have an absol ute counter exanple of one retired judge
in the state who said, "I knowthat this is a problem
and | amnot going to continue to receive this noney."

And we are informed by Ms. Troy's
testinony today -- turned around, and upon his own
action, took the affirmative act to wite his check
back to the treasury of West Virginia to indemify this
state for whatever it was paying himin excess.

DELEGATE SUMMVERS: Ckay, thank you.

CHAl RMAN SHOTT: Del egat e Fast.

DELEGATE FAST: Thank you.

Counsel, what options are there to fill

a tenporary vacancy in a circuit circuit court
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position?

MR. CASTO Well, as | stated earlier,
It depends. The Court has in the past -- of course,
the senior status judge route is the one we're nost all
famliar with. The Court has - if there are nmultiple
judges within the sanme circuit - sonetines all owed
anot her judge within that sane circuit to step into
t hat position and hear those cases and sinply divvy up
t he work | oad.

The Court has, on occasion, taken a
judge froma neighboring circuit or a close-by circuit
and asked that judge to conme down one or two days a
week and hear cases fromthat docket.

So the Court does have, in its capacity
as the adm nistrative overseer of the courts, a varied
nunber of actions that it can undertake.

DELEGATE FAST: \What about a vacancy -
it's a tenporary vacancy - but for two years, and
there's only one sitting judge in the circuit?

MR. CASTO Again, they could have - in
that instance - filled it by a series of rotate -- of
rotations. They could have placed nultiple judges
wWthinit to hear certain cases.

They coul d have -- they could have
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assigned - as they did in that case - one judge, from
the senior status, to hear those cases.

DELEGATE FAST: And we're tal king
Ni chol as County.

MR. CASTO Yes, sir, | knowthe
exanpl e you' re tal ki ng about.

DELEGATE FAST: If they did assign --
whi ch they did assign a senior status judge. That
woul d i nevitably put that senior status judge over the
sitting judge rate for that |ength of tine.

MR. CASTO |If they were to pay that
seni or status judge the per diemevery day, yes, it
woul d.

DELEGATE FAST: And of course, in any
given circuit, you're going to have prol onged and
ongoi ng cases, abuse and neglect cases, crimnal trials
that a judge makes rulings on on pretrial notions and
then having the jury trial. Cvil trials, the sane
t hi ng.

So if you have judges just com ng and
going on different days of the week and not the sane
judge, then you could get a hodge- podge of -- of
justice w thout having the sane judge presiding | ong-

term
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MR. CASTO | think that's been
represented, but | also think that it could be that you
could sinply assign a judge to hear certain cases.

You coul d say, "Judge X, you're getting
cases -- you know, Cvil Cases 001 through 008. You
know, Judge Y, you're getting Crimnal Cases 001
t hrough 009. Judge A, you're getting Crimnal Cases
0010 through 0015," and let those judges set that up
for hearing on various dates.

| think there are nechani sns by which
mul ti ple senior status judges could have been assi gned
to fill that gap. That's a nmechanismthat could have
been used.

Al ternatively, they could have sinply
-- the senior status judge in that case could say, "I
understand that I'messentially being recalled to
active duty" as it were and witten those paynents
back, as Judge McHugh did when he sat over here on the
third floor for two years filling that vacancy on the
Suprene Court.

So there -- there are a coupl e of
different ways it could have been done.

But they chose to go with what, | think

in their mnds, was the easiest route: To appoint the
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judge and to use the nechani sm which they had been
using for sone tinme to continue paying the per diem--

DELEGATE FAST: Do -- do --

MR. CASTO -- in excess of the
statutory limt.

DELEGATE FAST: Do you believe that
this Admnistrative Oder we're looking at is a result
of the Nicholas County situation since it was a rare
t wo- year tenporary vacancy?

MR. CASTO To be frank, |I'mnot sure.
Yes, that's certainly an argunent. It could be an
argunment that Justice Loughry knew of the issues that
were accruing with regard to this potential violation
of statutory |aw and attenpted to fashion a credible
rati onal e by which an underpi nning coul d have been
provided to allow it to continue.

| nmean, | can't specul ate as to what
his intentions were, because |'ve never had a
conversation with himabout what his intentions were.

DELEGATE FAST: Thank you.

CHAl RMAN SHOTT: Del egate Hol | en,
foll owed by Del egate Foster.

DELEGATE HOLLEN: Thank you,

M. Chai r man.
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Counsel, a few different questions. In
the testinony that we were hearing today, it was being
referred to as the $20,000 Ilimt. Now we have two
different scenarios that judges can fit under, the PERS
and JRS; is that correct?

MR. CASTO Yes, sir.

DELEGATE HOLLEN: And the PERS
limtation is the $20, 000.

MR. CASTO Yes, sir.

DELEGATE HOLLEN: And those are the
ones that don't qualify under the JRS retirenent.

MR. CASTO That's correct. O have
el ected to participate in PERS instead of JRS.

DELEGATE HOLLEN. Ckay. And it seens
in this past legislative session that they tried to fix
the wong by getting sone | egislation passed under --
for 51-9-10; is that correct?

MR CASTO | think that's a fair
statenent, yes, sir.

DELEGATE HOLLEN: If it was such an
energency and they deened it such an energency that the
Adm ni strative Order was witten by Justice Loughry,
woul dn't another renedy to that is they could have

approached the Governor to call a special session and

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018 1890

-- and bring this 5-9-10 up to fix, if it was that big
of an energency, and do it correctly?

MR. CASTO Yes, sir, they certainly
coul d have.

DELEGATE HOLLEN: And there was no
attenpt to do that that we know of.

MR. CASTO Not to ny know edge, sir.

DELEGATE HOLLEN: Ckay. And the | ast
guestion, on the 61-3-22, the delegate raised a
guestion about if there was no hands-on, just
know edge, that they could not be held under 61-3-22.

But could they not be held under
61- 10- 31, conspiracy to defraud?

MR. CASTO Well, that is certainly a
possibility, | suppose. | nean, the gentleman has
probabl y brought nore charges agai nst people for that
crime than | ever have and probably knows that statute
alittle better than | do.

DELEGATE HOLLEN: Ckay. No further
guestions. Thank you.

CHAl RMAN SHOTT: Del egate Foster.

DELEGATE FOSTER. My -- ny question is
on the -- because nost of their pay -- if | got the

nunbers correct, they're being paid $90,000. They can
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be paid up to -- what was it, $126, 0007

MR. CASTO Yes, sir. That would be
for those under the Judicial Retirenent System

DELEGATE FOSTER:  Ckay.

MR. CASTO Those under PERS woul d have
what ever their retirenent was, which we don't know what
t hat woul d be.

DELEGATE FOSTER: And ny question is,
in filling these vacancies, to ne it seens |like the
easi est route would be well, basically, you can receive
$36, 000 to equal the salary of a sitting judge, so
you're doing the job of a sitting judge at that point.
Wiy wasn't that just the cap and --

MR. CASTO You have now articul ated
what | think was the legislature's intent when it
passed that bill in 1991. And | think why it is
essentially consistent wwth the act right next to it,
51-9-9.

Both of those state essentially that a
retired judge is going to collect the noney of a
retired judge, or if they are sitting on the bench, the
noney of a sitting circuit judge, and those are your
two options.

| think that's exactly -- you've
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articulated what | think the legislature's intent in
1991 probably was.

DELEGATE FOSTER: But -- and we have no
I nformation to say that any judge said, "Well, if
that's all I'"'mgetting, |I'mnot gonna sit."

MR. CASTO We do not at this tine,

DELEGATE FOSTER: All right, thank you.

CHAI RVAN SHOTT: Del egat e Pushki n,
foll owed by Del egate |sner.

DELEGATE PUSHKI N:  Thank you,

M. Chai r man.

You stated that there was a bill that
passed through the -- passed through the house | ast --
It was | ast session?

MR. CASTO Yes, sir, it passed through
t he Senate and passed through our commttee. It did
not pass through the House.

DELEGATE PUSHKI N: It passed through
our commttee?

MR. CASTO Yes, sir.

DELEGATE PUSHKIN: But did -- was it
passed by the -- by the House?

MR. CASTO It did not pass the House.
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DELEGATE PUSHKIN:  COkay.

MR. CASTO It was one of those that
died in the | ast week of session, as many bills do.
don't know what the -- what happened to it.

DELEGATE PUSHKIN: It never got noved

to the House cal endar ?

MR CASTO | think that's -- | think
that's the case, but |I'mnot sure what the issue was.
DELEGATE PUSHKI N: Ckay. Well, I'm
asking -- now, in the past, there was |like a
| egi sl ative |iaison between the Court and the -- and

the | egislature.

MR. CASTO  Yes.

DELEGATE PUSHKIN: |Is there -- was
there one | ast session?

MR. CASTO | don't think they had.
think they had term nated their then | egislative
|l iaison, and | think nost of the contacts that our
commttee had were through M. Morris.

DELEGATE PUSHKI N:  WAs t hrough where?

MR. CASTO Were through M. Morris,
M. Chris Morris --

DELEGATE PUSHKI N.  Ckay.

MR. CASTO -- the assistant to Judge
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Johnson, the Administrative Director.

DELEGATE PUSHKI N: And Chi ef Justice
Loughry at the tinme fired the legislative |iaison.

MR. CASTO | believe he had, sir. |
believe that's --

DELEGATE PUSHKIN: And the bill didn't
pass.

Al right, thank you.

CHAI RVAN SHOTT: Del egate | sner,
foll owed by Del egate Lane.

DELEGATE | SNER.  Thank you,
M. Chai r man.

Counsel, | just want to follow up on a
couple of things. There's been sone di scussion of
Ni chol as County creating a situation, but -- but that's
not it, right? You have Upshur County where there was
a |l ong delay by the Executive Branch in making an
appointnent to fill a -- a seat. |Is that correct?

MR. CASTO | assune that the gentleman
Is correct. The gentleman knows that circuit far
better than | do.

DELEGATE | SNER: Ckay. And |'mjust
| ooki ng at sone of the judges that are referenced in --

in the material we have. | think it was Judge Henni ng
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that filled that for a very long tine.

Are you aware of a very simlar
situation that | think occurred up in Hardy County
where there was a | ong delay by the Executive in nmaking
an appoi nt nent ?

MR. CASTO | actually am aware of that
because | had a case in front of Judge Cookman many
years ago around the tinme that -- that | think that he
| eft the bench and that that occurred.

DELEGATE | SNER: Judge Keadl e spent an
awful lot of tinme there filling that one.

MR. CASTO | think that's the case,
yes.

DELEGATE | SNER:  And then Judge Keadl e
and Judge Steptoe back in ny hone county of Randol ph
spent a really long length of tinme there filling in for
a judge that was suspended, you know, during sone
ethical investigations; is that correct?

MR. CASTO Yes, sir, | believe that is
t he case.

DELEGATE | SNER.  So this goes wel |l
beyond, you know, what went on in N cholas County as
far as sonme of these judges go.

MR. CASTO Oh, yes, sir. And | nean,
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we've had -- we've had a case here in Kanawha County
Wi th Judge Stucky's illness in which there was a rather
| ong appoi ntnent there.

| mean, there have been, you know, | ong
appoi ntnents in many of the circuits due to illness or,
as you put it, m sconduct or other reasons why a
particul ar seat had been vacat ed.

DELEGATE | SNER: So follow ng up a
little bit on Delegate Lovej oy asking about how this
| ssue m ght be addressed, you indicated perhaps the
circuit clerk, you know, could fill a wit or -- we
were tal king about who m ght have standing to get a
judicial vacancy filled. Correct?

MR. CASTO Yes, sir.

DELEGATE | SNER  So isn't the reverse
al so true? Wuld the auditor or sone other branch have
-- or sone other state official have standing to
chal l enge Chief Justice Loughry's 2017 Adm nistrative
Order and say that it violates statute?

MR. CASTO | think your construction
Is emnently logical, that it is possible that the
auditor and the treasurer in their capacity, as the
overseers of disbursenents of funds, may have had the

standing to do so, absolutely.
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DELEGATE | SNER  So the statute that
we' ve been dealing with - | think it was 61-3-22 - was
| ast anmended in 19917

MR. CASTO Well, 61-3-22 has not been
amended for some tine. | do not know the | ast date on
that. The one you're tal king about with regard to the
limtations, 51-9-10, was |ast anended in 1991.

DELEGATE | SNER  So that's | ast anmended
in 1991, then Chief Justice Loughry issues an
Adm nistrative Order in 2017 which effectively
conflicts with the statute to sone degree. Correct?

MR. CASTO Yes, sir.

DELEGATE | SNER.  So until sonebody
chal | enges Chi ef Justice Loughry's Adm nistrative
Order, wouldn't that be the prevailing | aw?

MR. CASTO Well, actually, | think the
prevailing | aw woul d be what the statute would be. |
think there's the question as to whether -- and | think
this is the question that the gentleman from Cabell
asked.

What is the prevailing law? 1Is the
prevailing |aw the Adm nistrative O der undertaken by
the Court or is it the statute? And until we have

resolution of that in sone -- in some formor fashion,
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we have -- basically the Court has legitimzed the
process that it was undertaking for the past -
according to the testinony that we've had - for at
| east the past six years.

But it has only legitimzed it on a
post-hoc basis from 2017 forward. There is no
admnistrative authority prior to that for the practice
of the issuance of paynent to these judges in excess of
the cap via the W/-48/ 1099 nechanismthat we've heard
descri bed.

DELEGATE | SNER  Well then -- | nean,
isn't the Suprenme Court the ultinmate arbiter of, you
know, what happens when a statute is in conflict wth
the Constitution?

MR. CASTO Well, | would say that the
process that you are involved in right now probably has
restored a little bit of that nmonentumin your
direction, sir.

DELEGATE | SNER  Wel I, that was ny next
question: |Is that our role to decide the conflict
between the statute and the potential Constitutional
obligation of the governnment to keep the courts open?

MR. CASTO Well, you all passed the

statute, and you all are going to have to nake that
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determnation. That's all above ny pay grade.
DELEGATE | SNER: Thank you, Counsel .
Just asking for your interpretation.
No ot her questi ons.
CHAI RVAN SHOTT: Del egate Lane.

DELEGATE LANE: Counsel, if -- if
there's a -- a vacancy or a need for a replacenent in
one of the circuits, could -- could one of the Suprene

Court Justices sit in on circuit court proceedi ng?

MR. CASTO M understanding is that
t hey can.

DELEGATE LANE: They can? GCkay. And
this Adm nistrative Order, do we have any know edge as
to whether or not the other justices knew about this
order?

MR. CASTO W have no information
based up -- at this tinme to say that they did or did
not .

DELEGATE LANE: Ckay, thank you.

CHAI RVAN SHOTT:  Counsel -- Counsel,
just a question fromthe Chair. W have a Novenber
15th, "91 rule -- | guess that's their policy set by
the Suprenme Court, signed by Justice MIler at that

time, that recogni zed the statute and nade no
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excepti ons.
Is that fair to say?
MR. CASTO That's true, sir, and we

al so have the one fromJustice Neely from 1994 --

CHAl RMAN SHOTT: |I'm --
MR. CASTO -- that does the sane.
CHAI RMAN SHOTT: |I'mgetting to that.

MR CASTO kay.

CHAI RMAN SHOTT: And Justice MIler was
generally thought to be a very intelligent justice
during the tinme he served; would you agree with that?

MR. CASTO Yes, sir.

CHAl RMVAN SHOTT: And then we have
Justice Neely basically in '94, reenacted the sane
policy and again basically provided that the per diem
and retirenent conpensation of a retired judge admtted
to senior status shall not exceed the salary of a
sitting judge, sanme | anguage basically, and no
excepti ons.

MR. CASTO Absolutely, sir.

CHAl RMAN SHOTT: And Justice Neely was
al so recogni zed during the tine he served as a schol ar
of the law and the Constitution; is that fair to say?

MR. CASTO | think that is very fair
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to say, sir.

CHAI RVAN SHOTT: And that's been the
policy, although the per diemrate has remained -- or
has been adjusted upward since 1994. But until Justice
Loughry's attenpt to override the statute, that policy
has remained in effect, unchanged. |Is that fair to
say?

MR. CASTO Yes, sir, through many
I terations.

CHAI RMAN SHOTT: Wth regard to the
limt of the sitting judge's salary setting the limt,
of the anmount that the person -- the retired -- or the
seni or status judge can receive. Fair enough?

MR. CASTO Yes, sir.

CHAI RMAN SHOTT: So even if it's not a
violation of the pol -- or of the statute, the Court

has consistently violated its own policy, has it not?

MR CASTO | --

CHAI RMAN SHOTT: -- wuntil -- until
Justice Loughry attenpted to change that.

MR. CASTO | would have to agree, they

have violated their own witten directive.
CHAI RMAN SHOTT:  Thank you.

O her questions for counsel? O her
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guestions for counsel ?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER.  Thank you,
M. Chairman. Thank you, M. -- thank you.

Actually, | have a request to nake. |
believe there mght be alternative interpretations of
the statute, and I was wondering if | could ask our
mnority counsel if he would share possible other
I nterpretations of these two statutes.

CHAl RMAN SHOTT: Certainly. Counsel,
woul d you yield the podiumto mnority counsel, please?

MR. ALTI ZER: Thank you, M. Chairnman.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. So let's start with 51-9-10. Do you
think there could be an alternate interpretation other
t han that expl ained by --

MR, ALTIZER. Well --

M NORI TY CHAI R FLEI SCHAUER: -- our
judiciary counsel ?

MR. ALTIZER: My reading of the
statute, if | could just kind of go through it --

M NORI TY CHAI R FLEI SCHAUER:  Yes.

MR ALTIZER: | think that's a --

reflects a few provi sos --
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M NORI TY CHAI R FLEI SCHAUER:  And |
woul d request that you speak into the m crophone,
because we can't hear you.

MR. ALTIZER: Ckay, thank you.

M NORITY CHAI R FLEI SCHAUER: -- or
adj ust the m c perhaps.

MR ALTIZER: Al right. There are two
provisos in this section of the code. And as generally
-- as a general statutory construction rules, provisos
are exceptions or limtations to the prior statenents.
| guess the prior statenent, the singular statenent.

So the first sentence, "The Court is
aut hori zed and enpowered to create a panel of senior
judges to utilize the talent and" expertise "of forner
circuit judges and suprene court justices of this
state.”

Then the second sentence, "The Suprene
Court of Appeals shall pronulgate rules for said judges
and justices to be assigned duties as needed and as
feasible toward the objective of reducing casel oads and

providing speedier trials to litigants throughout the

state,” so the two provisos are exceptions to -- or
limtations upon the rules pronulgated by -- by the
Court.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1904

So the first proviso says, "That
reasonabl e paynent shall be made to said judges and
justices on a per diembasis.” That would be a
requi rement of the rule.

And the second proviso, "That the per
diem and retirenent conpensation of a senior judge
shall not exceed the salary of a sitting judge."

And it's ny practice in witing
| egi sl ati on over the years, and -- if you're going to
prohibit an activity, you need to expressly set it out.
You can't prohibit it by inference.

The fact that the second proviso only
prohibits that the per diemand retirenent conpensation
shal | not exceed a salary of a sitting judge, it does
not expressly - and | nean expressly - prohibit any
ot her conpensation to that judge.

| know you think I mght be parsing out
-- picking details on this, but I would tell you that
whenever there's a crimnal law that's going to be
applied like there's attenpting to be here, 61-3-22, |
t hi nk you have the responsibility to have an express
prohibition in the | aw

And | don't think that is an express
prohibition. | think that ny thinking is the Court,
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when they're looking at this, read this, is this is the
max we can do. |If you' re gonna pay per diem you
cannot pay them per di em beyond the conbination of the
salary of the -- | nean, the pension of the judge and
the per diemrate to neet a salary of an existing
judge. That's your prohibition.

Now, if you want to go out -- and |
t hi nk what the Court has done, is they've - through
their general authority to regulate the practice of the
Court - they've created an exception outside of these
rules to all ow paynent on a contract basis for people
t hey have designated through their authority - in the
first sentence - to designate as senior judges.

So if they've witten a letter
desi gnating sonebody as a senior judge, they are
aut hori zed to act as a judge, regardl ess of whether
they're paid or not. That's the authority to act.

The second part is -- is this. |I'm
only saying that to the extent you're trying to apply
61-3-22 to this provision as a violation, | don't think
It fits. And that's ny analysis of this section.

CHAI RVAN SHOTT: Do you want to follow
up on that, Coun -- on that, Del egate Flei schauer,

questions?
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M NORI TY CHAI R FLEI SCHAUER:  Yes, so |
-- let me just rephrase it. So what you're saying is -
| think - is that this does not exclude -- this does
not prohi bit paynent on a contract basis.

MR. ALTIZER: It doesn't authorize it.
It says the only -- the only prohibition in that
sentence is that the per diemand retirenent
conpensation of a senior judge shall not exceed the
salary of a sitting judge. That's the prohibition.

M NORI TY CHAI R FLEI SCHAUER: Ckay.

What are you saying, it doesn't -- it doesn't authorize
what ?

MR. ALTIZER: It doesn't authorize them
to pay by contract work. It doesn't say you can; but
It doesn't say you can't.

M NORI TY CHAI R FLEI SCHAUER: Ckay.

MR. ALTIZER: My point is if you're
gonna place a crimnal penalty on sonebody for a
crimnal act, it needs to expressed in the code what
the crimnal act is. It can't be done by inplication
or by sone kind of conclusion that the public policy
was that no retired senior status judge can nake nore
than a sitting judge.

| nmean, that m ght have been the
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prevailing idea here, but it's not expressly said
anywhere in that article that | could find that that's
prohi bi t ed.

It's just -- through this inplication,
that it's not all owed.

M NORI TY CHAI R FLEI SCHAUER: Okay. So
you -- SO you're saying that there is a possible way to
interpret this to -- it's not -- it's -- it's not
di sal l owed by this statute.

MR, ALTIZER: |'mjust saying | don't
think it's real clear and | think it's clearly a
prohi bition that you cannot nake nore with your per
diem and your retirenent conpensation than a sitting
judge, but there's no prohibition for making nore than
that in sonme other fashion.

M NORI TY CHAI R FLEI SCHAUER: So you
don't think it would be fair or consistent with our
application of the crimnal laws to say that it's a
f el ony.

MR ALTIZER: Well, yes, that's what |
t hi nk.

M NORI TY CHAI R FLEI SCHAUER: Is that --

MR. ALTIZER: | think that there's --

that statute does not rise to the |evel of being able
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to assert a felony against a justice for violating that
provi sion and using 61-3-22 as your penalty.

M NORI TY CHAI R FLEI SCHAUER:  Thank you.

CHAI RMAN SHOTT: Are there questions of
counsel regarding his interpretation of the statute?

Gent | eman Del egate Foster, foll owed by
Del egat e Summers.

DELEGATE FOSTER. M question's on when
you' re tal king about the per diemand the salary not
excludi ng, and you said that just because it's a --
contractual services, that it wouldn't exceed because
it's outside of per diemand salary?

MR. ALTIZER: It would -- the sentence
says the per diemand retirenent conpensation of a
seni or judge shall not exceed -- in conbination, shall
not exceed that of a sitting judge.

DELEGATE FOSTER: And that's the thing,
but -- these contractual services are paid per diem
correct?

MR ALTIZER: Well, ny understandi ng of
how it works is they've been paying people per diemup
to the -- to the salary level and then they've quit
payi ng their per di em because of this prohibition and

t hen began paying contract, which is a different
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contractual relationship than it is on a per diem

basi s.
DELEGATE FOSTER: But in the docunments
we saw, it's still $435.00 a day, which was per diem
MR ALTIZER. | know. It's |egal
sophistry. I'mnot disputing that. |'mjust saying

for purposes of applying a crimnal code to these
folks, that | would like a little nore clear expression
that there's actually a violation in existence here
ot her than that proviso.

DELEGATE FOSTER: And that's ny
question. How would you clarify that? Do you want to

say "per diemrate"

MR ALTIZER. Well, if | would wite
the statute, |1'd say that the per diemretirenent --
and -- well, | just -- let nme see. The first --

"reasonabl e paynent shall be nade to said judges and

justices only on a per diembasis.” That would do it.
DELEGATE FOSTER: Because ot herw se, |
mean, if -- for it to clarify, it would have had to say

"per dienmt or "contractual" or "bonuses" or --
MR ALTIZER: Well, and I -- | would --
nmy take on it is they understood they were dancing

around this | anguage and they had a serious problem
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they were trying to address. They said there wasn't
express prohibition for doing this, so they did it.

Is it right or wong? That's your
all's judgnent. You all are the legislators here. [|I'm
just doing what | do, which is reading the statutes and
maki ng an assessnent on what | think the inplication of
it i1s.

DELEGATE FOSTER: But either way, the

paynent was nade per diem

MR. ALTIZER: Well, it wasn't a per
diem They entered into a different relationship. It
was -- the per diemwas capped and they started paying

them on what we call contract basis, which was |ike
| ndependent contractor, so to speak.
DELEGATE FOSTER: All right, thank you.
CHAl RMAN SHOTT: Del egate Sunmers.
DELEGATE SUMMERS: Thank you, Counsel.
| had one question. Wy, on this interpretation, do
you think the IRS said you can't do that?
MR. ALTIZER: | think because of the
I nplications on their pension plans. Wenever you
exceed -- you earn too nuch noney doing the job you did
prior to your retirenent, there are limtations. Like

we as legislative enployees, |I'ma part-tine person --
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| could work so many days a year and still draw a
pensi on.

And | think they were trying to protect
their -- the efficacy of their pension plan, because if
you exceed those rates, you can be required to
rei mburse sone of your pension to the State, and so if
| exceeded the anmount of work I'mallowed to make by
law, I wouldn't go to jail; I'd be required to pay back
sone of ny pension.

DELEGATE SUMVERS:. So should we
disregard the IRS s recommendati on based on that one
statute?

MR ALTIZER: |I'm-- | haven't seen
their recommendati on and what their objection was.

Now, |'m not speaking towards federal
| aw. This could be sonething totally different. This
Is only an analysis of that particular statute and the
relationship that | -- to the crimnal provisions we
wer e tal king about.

DELEGATE SUMMVERS: Ckay, thank you.

CHAl RMAN SHOTT: Further questions of
counsel ?

Del egate Ml er.

DELEGATE M LLER:  Thank you,
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M. Chairman.

This m ght be geared nore toward
M. Casto.

CHAI RVAN SHOTT: Well, let's finish --
let's finish with --

DELEGATE M LLER  Ckay.

CHAI RVAN SHOTT: -- our current victim
and we'll nove to another victimin a mnute, okay?

Are there any other questions? | have
a question. | want to be sure | understand the

distinction that you' re naking. You're not saying that
this activity doesn't violate their own policy; you're
just saying it shouldn't be - based on the statute -
the basis for a crimnal charge.

Am | fair -- is that fair?

MR. ALTIZER: | think that's very fair.
| haven't done any research on that and | woul d be
wading in this deep water if | offered an opi nion on
t hat .

CHAl RMAN SHOTT: So you haven't had a
chance to | ook at the various exhibits fromthe --

MR. ALTIZER: | have.

CHAl RMAN SHOTT: -- Court's policy --

MR, ALTIZER. And | would say, ny first
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observation is this -- all of these policies related to
their per diemreinbursenents as authorized under the
statute and directed by the statute.

Now, whether the Court had authority
out si de of these per diem paynents through their own
rights as -- through the judiciary to adm nister the
courts, and if they were lawful in that capacity, |
don't have an opinion on that.

CHAI RMVAN SHOTT: But you woul d agree
that the rate that they are paying under this contract
Is exactly the rate they authorize as per di em under
their policy.

MR, ALTIZER. Well, it's certainly
probably nore than a coi nci dence.

CHAI RMAN SHOTT: It's -- the |ast
policy update was $435.00 a day, which is what they are
payi ng under this W/-48.

MR. ALTIZER: Yes, but -- | think this
was done in an effort to conply with the statute and
still keep their -- their judges in the -- in
courtroom So --

CHAI RMAN SHOTT: So there's good
I ntentions for disregarding the statute.

MR ALTIZER: Well, |I'mjust not
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convi nced the statute has been di sregarded,
M. Chairman.

CHAI RVAN SHOTT: | understand. |
under stand your interpretation.

MR. ALTI ZER: Thank you.

CHAI RMAN SHOTT: Any ot her questions
for our friend over here who's taken our grilling with
a good nature?

kay, Counsel -- Delegate MIler,
further questions of counsel?

DELEGATE M LLER  Thank you. Thank
you, M. Chairman.

CHAI RMAN SHOTT: -- staff counsel. o
ahead.

DELEGATE M LLER: Thank you,

M. Chai r man.

And I'mtrying to wap ny head around
61-3-22 --

MR. CASTO Yes, sir.

DELEGATE M LLER -- as it applies to
what we're discussing if we're, in effect, trying to
prepare a crimnal case.

MR. CASTO Yes, sir.

DELEGATE M LLER: |s there any question
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t hat anyone at the Court is falsifying accounts? At

| east on its appearance, everything is clear that there
has been a -- a contract signed, there's no excessive
paynents, it's per whatever their schedule is.

You see where |'"'mgoing with that? |Is
there any fraudulent activity in regard to the nunbers,
| guess you'd say?

MR. CASTO There's no fraudul ent
activity wwth regard to the nunbers. But the statute -
even though it's captioned as falsification of accounts
- provides that it's sinply if you are doi ng anyt hi ng
whi ch enabl es soneone to obtain noneys to which they
are not entitled.

And so | would argue that there is a
possibility of construction based upon our -- our
managers' representations that these persons are thus -
because of the hard cap - not entitled to those noneys,
and if you make any entry which enabl es persons to
obtain noney to which they are not entitled, you have
viol ated the provisions of the statute, even though
there is no falsification.

The caption of the statute just is what
it is.

DELEGATE M LLER:  Understand. And it
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-- my normal thought process is to play devil's
advocate by the tinme you get to the --

MR. CASTO Oh, |'m aware.

DELEGATE M LLER. -- the end of a case,
so ny ultimate question would be: |Is there -- as
what's normally present in a crimnal case, do we find
crimnal intent involved in this?

MR. CASTO Well, thereis -- thereis
a question of intent, and | don't know that it's
crimnal intent, but the -- it doesn't say that the
intent had to be crimnal. It sinply says the intent
Is to enable the person to obtain noney to which they
were not entitled.

So the question of whether or not the
Court's actions constituted an attenpt by the Court to
all ow a person to obtain noney to which they were not

entitled would ultimately be a question for the trier

of fact.

DELEGATE M LLER:  Thank you.

Thank you, M. Chairnman.

MR. CASTO M. Chairman, if -- if |
may.

CHAl RMAN SHOTT: Counsel, if you want

to proceed, go ahead.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VII - August 06, 2018

1917

MR. CASTO | have a clarifying comrent
upon my co-counsel's point. | think he would be
correct if the Court had not understood that what they
were doi ng was continuing to pay per diem

l"d like to call your attention to
Exhi bit 65. You' ve all been handed this out
previously. This is a contractual paynent nmade to
Judge Keadl e when he was sitting by special assignnent
in the year 2013.

You will look -- the fourth page of
that exhibit is the signed W-48 whi ch was executed by
Judge Keadl e and Justice Benjamn in 2013.

We have two of the inner pages which
appear to be for dates when Judge Keadle was sitting in
Moorefield in May and June of that year. And on the
front, on this page of Exhibit 65, | want to point this
out to the Commttee.

(Counsel pointed on the screen.)

MR. CASTO It says on the Comments
| i ne about three quarters down the page, where |
I ndicated, it says, "This is a senior status judge per
diem™

The Court did not change the captioning

on what it was paying these individuals when they were
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bei ng paid under a West Virginia-48 or whet her they
were being paid under a W2.

The Court viewed it as a per diem
paynent to a senior status judge, and the Court knew -
as we have heard - fromtheir own policies that per
di em paynents, when conbined with retirenent, were to
be capped at the conpensation of a sitting circuit
j udge.

That's what we have, M. Chairnman.

CHAI RVAN SHOTT: O her questions?

O her questions of counsel.

Yes, Del egate Fl uharty.

Counsel ?

M NORI TY VI CE CHAI R FLUHARTY: The
crimnal code provision you cited earlier, that's a
specific intent crinme, isn't it?

MR. CASTO It is an intent crine, and
the intent is to enable a person to obtain noney to
whi ch they were not entitled.

M NORITY VICE CHAIR FLUHARTY: So a
sinple entry would not constitute the -- a crine.

MR. CASTO No, sir. It would have to
be the persons who woul d have had know edge that the

persons were not entitled to that noney.
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M NORI TY VICE CHAIR FLUHARTY: So to
prove that up, you' re gonna have to prove that justices
had know edge and i ntended for nore noney to be nade
avai l able to sitting judges.

MR. CASTO Well, | think that woul d be
-- if -- if sonmeone were to try to prove that, | think
t hat woul d be what they woul d have to prove.

| f the Kanawha County prosecutor, for
exanple, were to |look at this and believe that that
were actionable, they would have to prove that the
j udges knew or shoul d have known that these persons
were not entitled to that noney and that they undertook
actions specifically to get themthat noney despite
their know edge of the law. And that would be the bar.

M NORI TY VI CE CHAI R FLUHARTY: Thank
you.

CHAI RMAN SHOTT: O her questions?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chai r man.

| guess just to followup on that, this
Exhibit 66, this is sonmething that sonmeone entered into
a conputer. This isn't sonething that one of the

justices entered into a conputer.
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MR CASTO No, it's -- it's within the
FIMS systemoriginating fromthe Suprene Court. To say in
what manner this was transmtted or what it was intended
to be --

But you'll note that the electronic
aut horization is fromMs. Troy, the Director of Financi al
Managenent at the Court at the tine.

So this is -- whatever -- | cannot
specul ate as to who the original preparer of this was,
whet her that was her or sone other person at the Court.
But it appears to be sonething that the auditor's office

woul d have received fromthe Court.

M NORI TY CHAI R FLEI SCHAUER: Wl I, | guess
what I'msaying is: |f they change the status to contract
status, it -- this docunent does not prove that they --

that they were doing it under the statute.
This -- this docunent - because it's just

a conputer entry.

MR CASTO Well, | think all that we have
In proof of this is that it's still being captioned in per
diem That for whatever reason, that was what -- we have

to take it for what it is, and it says that it is a
paynent of a senior status judge per diemfor periods
wi thin August 2013. And that's all | can go on, is what |
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see before ne.
M NORI TY CHAI R FLEI SCHAUER: Right. But

don't think that is |ike proof that the justices knew that

they were -- | just don't see it that way.
Ckay. Thank you.
CHAI RVAN SHOTT: Del egate Sunmers,
foll oned by Del egate |sner.
DELEGATE SUMVERS:. Thank you, Counsel .
Can you help ne understand -- |'m not
followng this. Wy are you filling out a W-48 if you
haven't already net your anmount? So why woul d they sign
t hat ?
MR. CASTO They would not --
DELEGATE SUMVERS: |'m m ssing sonet hi ng,
MR CASTO -- fill out a W-48 unless
they'd already hit that point. That's exactly correct.
DELEGATE SUMMERS: Ckay, that's what |
t hought .
MR. CASTO We heard testinony from
M. Canterbury that they had a person assigned to
facilitate the transm ssion and conpletion of a W/-48 on
the period when -- after that cap had been hit.
DELEGATE SUMMVERS:. Yeah, that's what |
t hought, thanks.
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CHAI RMVAN SHOTT: Del egat e | sner.

DELEGATE | SNER: Thank you, sir. Thank
you, M. Chairman.

Counsel, could you turn your attention
back to Exhibit 657

MR. CASTO  Sure.

DELEGATE | SNER:  Thi s docunent, where do
we obtain this fron? Ws this fromthe Suprene Court?

MR. CASTO This was obtained fromthe
Suprenme Court.

DELEGATE | SNER. Ckay. Because the --
about the third line dowm at the top says it's fromthe
Fi nanci al | nformation Managenent Systemfromthe Ofice of
the State Auditor; is that correct?

MR. CASTO Yes, sir, that's what it says.

DELEGATE | SNER. So was this generated by
the Suprenme Court or generated by sonebody at the State
Auditor's Ofice?

MR. CASTO The person who woul d have had
better know edge of that was here earlier today, sir.

DELEGATE | SNER.  Ckay, fair enough. Do
you know if there was ever a copy of this that was
ultimately signed by the State Auditor or sonebody that --

t hei r desi gnee?
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MR. CASTO W do not have any know edge
of that at this tine.

DELEGATE | SNER: There --

MR. CASTO W received this docunent
t oday.

DELEGATE | SNER: There is a line at the
bottom that appears to be a signature line from sonebody
at the State Auditor's Ofice though; is that correct?

MR. CASTO Yes, sir.

DELEGATE | SNER.  So if sonebody fromthe
State Auditor's O fice was sonebody who prepared this
and/or ultimately signed it, is it your position that they
woul d have viol ated 61-3-22?

MR CASTO |I'mnot the one to -- to say
whet her or not that law was violated. That's a jury
question, and that wll be -- that would have to have a
prosecution initiated to determ ne whether or not there
was even chargeabl e evi dence on that.

["'mnot -- |'mnot speculating as to
whet her that | aw has been violated in any way, shape or
form | know that one of our managers raised that it was
a potential violation and believed that there was a
potential that that | aw had been violated, and so I'm

merely bringing it to the Conmttee's attention.
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DELEGATE | SNER  Ckay.

Thank you, Counsel .

CHAI RVAN SHOTT: Del egate Ml ler.

DELEGATE M LLER:  Thank you, M. Chairman.

Counsel, are we aware if any other
judicial appointnments are made this way for senior status
or a fill-in position such as nmagistrates or famly courts
in the State of West Virginia?

MR CASTO I'Il be entirely honest with
you, | have -- | have, in the course of ny career, never
had occasion to question how magi strate vacanci es or
famly court vacancies have -- have been filled.

|"ve never been in a -- in atrial before
a magi strate or before a famly court judge who was
sitting -- who had a successor sitting -- or substitute
sitting by designation, so | have no idea how those
vacancies are filled.

DELEGATE M LLER If there was a need for

a substitute famly court judge or a magistrate, on its

face, would -- would this Adm nistrative O der signed by
Justice Loughry apply to that -- those positions as well?
MR. CASTO | don't believe so, because |

t hi nk he speaks specifically to the judicial statute in
51-9-10, and | think what he is speaking solely to - the
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way that | read that order - is the position of judge, not
t he subordinate court positions such as famly court judge
or magi strate.

DELEGATE M LLER. Ckay, thank you.

Thank you, M. Chairnman.

CHAI RVAN SHOTT:  Further questions of
counsel ?

Thank you, Counsel .

MR CASTO Thank you, sir.

CHAI RVAN SHOTT: W have sone additi onal
exhibits that we want to share with you that have just
come in recently, and I'mgoing to ask our chief of staff
to explain what they are, and then we'll pass them out.

Ready, Counsel, go ahead.

M5. KAUFFMAN:  Thank you, M. Chairnan.
The exhibits that have been just passed out to the
Commttee are Exhibits No. 70 and Exhibit No. 72. W do
not have any witnesses to testify as to either one of
t hese docunents. They are being provided to the Commttee
for informational purposes.

If followup is needed |ater, we can
certainly do so later with witnesses. Again, these are
bei ng provided for informational purposes, as sone of

t hese i ssues have been brought before the Commttee during
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t he recent hearings.

Exhibit 70 is a letter dated July 26, 2018
fromthe State Auditor to the West Virginia Suprene Court
of Appeals. This letter references purchases of neals by
the Suprenme Court. It is a three-page letter.

| will note - and you have not been
provi ded copies of these - this letter does reference four
-- | believe it is four advisory opinions fromthe Ethics
Comm ssion. |f anyone would |ike copies of those, we wll
be happy to nmake copies of those advisory opinions.

They al so address neal purchases in
different manners or in different instances. So those can
be provi ded.

Again, this is Exhibit 70, the -- again,
just the letter fromthe State Auditor

On page 2 -- and certainly the Comm ttee
wi Il have the opportunity to read the entire letter. |
wi Il just note on page 2, above the Suprene Court policy
defining all owabl e expenses above that, the position of
the auditor is noted that public enployees and public
officials, including specifically nenbers and enpl oyees of
the Supreme Court nmay not use public funds to purchase
personal neals during a nontravel work day.

And further states that an expenditure of
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public funds for a personal neal wll neither be processed
nor approved by the State Auditor's Ofice.

Again, this was received via FO A request,
so this is being provided to the Conmttee for
I nformati onal purposes.

Exhi bit No. 72 that has al so been provided
to the Commttee is informati on regarding a paynent that
was made to Ms. Allen in 2017 for witing - or drafting,
rather - an opinion in the Quicken Loans cases.

This has been nentioned, | believe, at
sonme poi nt throughout the course of the proceedi ngs, so
this information is being provided, again, for that -- for
the Conmttee to consider.

The exhibit should contain two pages which
are the -- the bill that Ms. Allen submtted. It notes on
page 2 of this that there was an agreed-upon cap, that she
was entitled to $10,000 for her work. Her total charges
were actually $14,950, but the cap kept that at $10, 000.

The | ast page of this is an e-mail from
what appears to be an admnistrative assistant for Justice
Wal ker to the fornmer Adm nistrative Director, Judge
Johnson, discussing this invoice and having the invoice
pai d.

| will note that -- | believe there was
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sonme testinmony -- and just to clear up any confusion, it
I's our understanding that Ms. Allen was actually paid to
wite two separate opinions. This deals with an opinion
that was witten in 2017.

It is our understanding there was a prior
opinion drafted by Ms. Allen in 2016. That was in the
case in which all of the justices - as | recall, | believe

all of the justices - had recused thensel ves, so that

information is not provided in this. This one was -- is
different in that regard. | don't know if there were any
recusal s.

But the prior one in 2016, | believe all

justices had recused thenselves, and it's my understanding
that that was al so a $10, 000 paynent.

M. Chairman?

CHAI RMVAN SHOTT: Thank you, Counsel. And
under standi ng that neither of these exhibits were prepared
by the Commttee staff, are there questions that m ght be
answer abl e? But basically we're just dissem nating
I nformation that we received pursuant to either a FOA
request or unsolicited information, |I think it's fair to
say.

Are there questions?

Yes, Del egate Sobonya.
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DELEGATE SOBONYA: The e-nmil that was
sent from Gary Johnson to Wi tney Hunphrey about the
paynent to Ms. Allen, it says in the e-mail that Justice
Wal ker wasn't sure if she was still an approved vendor or
If a formal contract is necessary.

And in this e-mail, they're stating that
they received the invoice fromM. Alen. 1Is it conmon
practice to contract out for $10,000 of work wi thout
know ng if soneone's an approved vendor and w thout a

formal contract? Doesn't that seema little backwards?

M5. KAUFFMAN: | can't speak to that. [|'m
not sure what the -- the Court's process was in that
regard. | believe - and this is -- this wuld be

specul ation on ny part - when it references in that
e-mail, "wasn't sure if she was still an approved vendor
or if a formal contract is necessary,” | amnot sure if
that references her earlier work in 2016, because she al so
did work for the Court in 2016.

So that -- again, pure guess on ny part.
But it may reference the earlier work done.

DELEGATE SOBONYA: And when did Ms. Allen
start her enploynent with -- with the Court?

M5. KAUFFMAN:  Her current enploynment with

the Court? | amnot sure. It would have been after Judge
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Johnson, the former Administrative Director, left this
past sumrer -- or this summer.

| believe he left in June, if | -- if |
recall correctly.

DELEGATE SOBONYA: Thank you.

CHAI RMAN SHOTT: O her questions of
counsel ? O her questions?

If not, as -- as was announced previously,
we' re gonna seek to adjourn into executive session. This
whol e process was subject to an exception under the Open
Meetings Act, but we've elected to try to keep as nmuch of
It in open session as possible.

However, there are a couple of issues that
| think are appropriate to discuss in executive session.
The intention will be to go into executive session. W do
have dinner for -- for all of you. Wen we're finished
with the executive session and reconvene in regular
session in the Conmittee room the only purpose of that
wll be to -- to adjourn until tonorrow norning.

So there won't be any action taken, won't
be any votes after we cone out of executive session. So
that's for the benefit of the press. |If you want to stick
around, fine. But we don't anticipate any action taking

pl ace, and we w || resunme tonorrow norning.
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Recogni ze - -

(Sone di scussion was had off the record.)

VI CE CHAI R HANSHAW M. Chai rman, under
the authority of West Virginia Code 6-9A-4(b)(2)(A), |
nove that the Comm ttee reconvene upstairs in executive
session at 5:20 p. m

CHAI RVAN SHOTT:  You' ve heard our vice
chairman's notion. |s there any discussion? |If not, all
in favor will say "Aye."

DELEGATES: Aye.

CHAl RMVAN SHOTT: Opposed will say "No."

The ayes appear to have it.

The ayes do have it.

We'll be in executive session upstairs at
5: 20.

---000---
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STATE OF VST VI RG NI A,
COUNTY OF KANAWHA, to wit:

|, Teresa Evans, Registered Merit Reporter
and a Notary Public within and for the County and
State aforesaid, duly conmm ssioned and qualified, do
hereby certify that the foregoi ng proceedi ngs were
duly taken by ne and before ne at the tine and pl ace
and for the purpose specified in the caption hereof.

| do further certify that the said
proceedi ngs were correctly taken by ne in shorthand
notes, and that the sane were accurately witten out
in full and reduced to typewiting by neans of
conput er -ai ded transcri ption.

G ven under ny hand this 8th day of August,
2018.

Jenesa Evans

TERESA EVANS, RMVR, CRR
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