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PROCEEDI NGS

CHAI RVAN SHOTT: 1'I1 call this neeting
of the Commttee on the Judiciary to order. 1'll ask
the clerk to take the roll in order to ascertain the

presence of a quorum

(The roll was taken.)

CHAI RMAN SHOTT: Del egat e Pushkin has
arrived. Please count himas well.

s there a quorunf

Quorumis present.

Before we get into the heart of our
agenda today, Del egate Fl ei schauer has asked to be
recogni zed for the purpose of nmaking an announcenent.

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | just wanted to announce to the nenbers
and to the nedia, if they're interested, that for those
of you who receive this nagazi ne that we get on a
nmonthly basis, state legislators - sonetines we don't
always read it - but on page 58, there is an
announcenent about one of the nenbers of this Commttee
who is fromthe Parkersburg area, Wod County, who is
consi dered a newsnmaker because he is one of five

In-state | egislators that are nonagenari ans, a new word
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for me, so |l would like to take this opportunity to
have a round of applause for a nenber of ours who was

hi ghlighted in this national state legislator's

magazi ne.

CHAl RMAN SHOTT: Del egate --

M NORI TY CHAI R FLEI SCHAUER: So after
you say round of applause -- oh, do we want himto
speak?

DELEGATE FAST: Who?

CHAl RMAN SHOTT: No, no, just his nane.

M NORI TY CHAI R FLEI SCHAUER: Ch, Frank
Deem

CHAl RMAN SHOTT: Congratul ati ons,
Del egat e Deem

You will see it has been distributed
today two additional exhibits, No. 73 and 74.

According to our rules, when we conclude our evidence,

the -- we're ripe for any type of notions and so forth,
so these two exhibits will conclude our -- our
evi dence.

Let nme just say that if you take a
nonent to |look at Exhibit 73, it's a good segue for
what |' m about to nention.

In this exhibit fromthe Suprene Court
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of Appeals in the second paragraph, the Court decl ares
that it is not subject to the West Virginia Ethics Act.

You know, when the -- when our founders
adopt ed our Constitution, they placed an enornous
anmount of trust in our judiciary by, first of all,
maki ng them -- naking their ternms 12 yayrs so that
they're not subject to accountability to the voters but
every 12 yayrs, but also giving them conplete control
over their budget, enornous anount of trust that was
pl aced in our judiciary.

And unfortunately, the evidence that's
conme before our Committee indicates that that trust -
at least currently - is msplaced. There appears to
be, based on the evidence before us, an atnosphere that
has engul fed the Court of cavalier indifference to the
expendi ture of taxpayer funds, to the protection of
t axpayer - pai d assets, and an al nost inconprehensible
arrogance that for sone reason, they are not a co-equal
branch, but a superior branch of governnent.

So what we'll be taking up today is a
series of proposed Articles of |npeachnent. Those
Articles include each and every justice that's
currently serving in our court.

This is indeed a sad day for the state,
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and certainly not a cause for anybody's cel ebrati on,
but this is a serious undertaking that we have been
tasked wth, and | think the Conmttee has taken that
task seriously and the result today is the proposed
Articles of |npeachnent.

"Il ask our staff to pass those out.
The process that we will followis, we'll have staff

counsel explain each of the Articles, and when those

Articles are -- when the explanations are conpl et ed,
we'll open the floor for questions.

And then, of course, we'll debate --
debate after the questions are -- are answered.

As | indicated, not -- not a cause for
anybody's celebration, but it is the view of our -- our
managers, that it -- these Articles of consideration,

these Articles are necessary for us to begin the
process of rebuilding trust and confidence in our
judiciary.

Once the Articles have been passed out,
"Il ask counsel to approach the podi um and begi n by
explaining Article I. So -- just so you understand,
sone of these Articles address nore than one justice,
and sone of these Articles of -- are focused on one

justice.
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Counsel, are you ready to begin?

DELEGATE DEEM It's on now.

MR CASTO Is it on? | have no idea.

CHAl RMVAN SHOTT: We need to start
testing that every hearing. This is getting
ridi cul ous.

MR CASTO That's it.

Thank you, John.

Thank you, M. Chairman, Menbers of the
Commttee. Article | is sonething that --

DELEGATE M LLER. M. Chairnman, point
of order.

CHAl RMAN SHOTT: Yes, what's your point
of order?

DELEGATE M LLER. By conmenci ng
presentation of these Articles, is counsel declaring
that the evidence has been conpleted and therefore we
cannot accunul ate any further evidence in the
devel opnent of these or for the presentation for
prosecuti on?

CHAI RVAN SHOTT: I n response to your
guestion, our procedural rules will make it out of
order for any notion to be presented on -- and Articles

until the evidence before the Commttee is conpleted.
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However, | believe when we get through
the Articles, you'll see that there is a provision in
there that will allow the Commttee to suppl enent or
amend, and | anticipate that - assum ng any -- any one

or nore of these Articles are adopted - we w ||
continue to attenpt to fortify, strengthen our -- our
cases for those Articles that are passed, and if we
find additional evidence, we certainly will bring it to
the attention of the House at an appropriate tine.

But so the answer to your question is
no, in terns of whether you and the other nmanagers wl|
continue to work on -- on the case in preparation for
presentation to the House, and if the adoption -- if
the Articles are adopted in the House, we'll continue
working to fortify and reinforce the evidence before
the trial at the Senate.

DELEGATE M LLER  Thank you. Thank
you, M. Chairnman.

CHAl RMAN SHOTT: Counsel, you may
proceed.

MR. CASTO Thank you, M. Chairman.

This is sonmething that should be
intimately famliar to nost of the nenbers of the

Commi ttee who are present because it was sonething we
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di scussed, basically, as recently as 5:00 p. m
yest er day.

This is a charge in this Article
relating to Chief Justice Workman and Justice Davis in
that they, in their capacity as Chief Justice at
various tinmes, did severally sign and approve contracts
whi ch were necessary at each relevant tine to overpay
seni or status judges in violation of the
statutorily-mandated maximumlimt on the salary of
such judges, in violation of the provisions of Wst
Virginia Code 51-2-13 and 51-9-10, in violation of what
- at the tine that they were Chief Justice - was a
standi ng order of the West Virginia Suprene Court of
Appeal s, in potential violations of the provision of
West Virginia Code 61-3-22, the falsification of
accounts provision we discussed yesterday; potentially
in violation of the provisions of West Virginia Code
5-10-45, relating to the crinme of fraud against the
West Virginia Public Enployees Retirenent System for
t hose judges who were in PERS and woul d have been
earning over the $20,000 annual limtation for which
they were limted; in potential violation of 61-3-24,
which is false pretenses statute, and that the actions

undertaken by those justices in that capacity did
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violate certain provisions of the West Virginia canons

of judicial conduct which are found wthin Canons 1 and
2, specifically including, but not limted to, Canon 1,
Rule 1, which they said a judge shall at all tines obey
the | aw

CHAI RMAN SHOTT: Article I1.

MR. CASTO Robert.

You don't have to read it; you can
explain it. You don't have to read the whol e thing.

MR. AKERS: Good norning. Article Il
covers just Chief Justice Margaret Wrkman, Justice
Al I en Loughry, Justice Robin Davis and Justice
El i zabeth Wal ker, at all tines, being relevant justices
of the Suprenme Court of West Virginia.

We're saying that they have failed to
di scharge their duties under the office due to an
absence of public policy to prevent and control
expendi ture, waste of State funds with little or no
concern for the cost being borne by the taxpayers,
unnecessary and | avi sh spending for various purposes,

I ncluding -- including the renodeling of their State
offices; for large increases in unnecessary travel
budgets, including the personal use of State vehicles;

for unneeded conputers for hone use; for regular
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| unches fromrestaurants; and for fram ng of personal

I tens and ot her wasteful expenditures not necessary for
the adm nistration of justice; and for failure to
provi de reasonabl e and proper supervision and oversi ght
of the operations of the Court and the subordi nates
courts by carrying out one or nore of the follow ng:

Letter Ais -- covers the travel
policies. They were ineffective and insufficient prior
to October of 2016 and thereafter. These policies
accepted the justices treating their subordinates
differently under the rules than the justices
t hensel ves.

They failed to report taxable fringe
benefits such as car use and regular |lunches on their
W 2s, despite full know edge of the Internal Revenue
Service's regul ations; and further subjected their
subor di nates and enpl oyees to a greater burden than the
justices in this regard.

Upon notification of the violations,
they failed to speedily conply with the requests nade
for such reporting, to provide proper -- they failed to
provi de proper supervision and control and auditing of
the use of State purchasing cards, leading to multiple

violations of State statutes and State policy, with a
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-- specifically w thout obtaining prior approval for
very | arge purchases.

They failed to prepare and adopt a
sufficient and effective honme office use policy which
woul d have defined the various furniture and conputer
equi pnent that woul d have been all owed and paid for by
the Court. This |ack of oversight encouraged the
conversion of property.

Provi de effective supervision and
control over the keeping wth respect to the use of
State autonobiles. The records were insufficient.

This led to executed Information on one
former justice and the Indictnent of another sitting
justice.

They failed to provide effective
supervi sion and control over the inventories of State
property owned by the Court. This led directly to an
undet ect ed absence of valuable State property,

I ncl uding, but not limted to, a desk and a couch and a
conput er .

Provi de effective super -- they failed
to provide effective supervision and control over
pur chasi ng procedures which led directly to inadequate

cost control nethods, including the rebidding of
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pur chases of goods and services rather than using a
| arge series of change orders. This encouraged the
waste of State funds.

The failure by the justices,
I ndi vidual |y and col lectively, to carry out the
necessary proper admnistrative activities constitute a
violation of the provisions of Canon 1 and Canon 2 of
the West Virginia Judicial Code of Conduct.

Thank you, M. Chairman.

CHAI RMAN SHOTT: Thank you, Counsel .

Article II1.

MR. HARDI SON:  Thank you, M. Chairnman.
Article Ill relates specifically to Justice Allen
Loughry.

And contrary to the oaths taken by
Justice Loughry to support the Constitution of the
State of West Virginia, and while in the exercise of
the functions of the office of justice, Justice Loughry
did - on or about June 20th, 2013 - cause a certain
desk that is colloquially known as the -- as a Cass
G | bert desk, to be transported fromthe State Capitol
to his honme, and did maintain possession of such desk
in his hone, where it remained throughout his term as

justice for approximtely four and one half yayrs.
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That is in violation of the provisions
of West Virginia Code Chapter 29-1-7(b), which
prohi bits the renoval of original furnishings of the
State Capitol fromthe prem ses.

And Justice Loughry did further cause
the expenditure of State funds to transport the desk to
his home and further refused to return the desk to the
State during that tinme period.

And constitutes the use of State
resources and property for personal gain in violation
of the West Virginia State Ethics Act which is found in
West Virginia Code Chapter 6B-2-5, and is also in
violation of Canon 1 of the West Virginia Code of
Judi ci al Conduct.

CHAI RMAN SHOTT: Thank you, Counsel .

Article I'V.

MR. HARDI SON: Article IV also rel ates
to Justice Loughry individually. And contrary to the
oat hs taken by himto support the Constitution of the
State of West Virginia and while in the exercise of the
functions of his office of justice, Justice Loughry did
- beginning in or about Decenber 2012 - intentionally
acquired and used State governnent conputer equi prment

and hardware for predom nantly personal use, including
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a conputer not intended to be connected to the Court's
net wor k.

Justice Loughry also utilized State
resources to install such conputer access services at
his hone that were for predom nantly personal use.

Justice Loughry also utilized State
resources to provide nai ntenance and repair of conputer
services for his residence, resulting from
predom nantly personal use.

Al -- all of which acts constitute the
use of State resources and property for personal gain
In violation of the West Virginia State Ethics Act
found in West Virginia Code 6B-2-5 and constitutes a
violation of the prodici -- provisions of Canon 1 of
the West Virginia Code of Judicial Conduct.

CHAI RMAN SHOTT: Thank you, Counsel.

Article V.

MR. HARDI SON: Article V also pertains
to Justice Loughry individually, and contrary to the
oat hs taken by Justice Loughry to support the
Constitution of West Virginia, to faithfully discharge
the duties of his office, and while in the exercise of
the functions of his office, Justice Loughry did -

begi nning in or about Decenber 2012 - intentionally
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acquire and use State governnent vehicles for personal
use, including using a State vehicle and gasoline
purchased utilizing a State-issued fuel purchase card
to travel to the Greenbrier on one or nore occasions
for book signings and sal es.

Such acts enriched his famly and
constitute the use of State resources and property for
personal gain in violation of the West Virginia State
Et hics Act, which is found in West Virginia Code
6B-2-5, and al so constitutes a violation of the
provi sions of Canon 1 of the West Virginia Code of
Judi ci al Conduct .

CHAI RMAN SHOTT: Thank you, Counsel .

Article VI.

MR. CASTO Thank you, M. Chairman.
Article VI also relates to Justice Loughry
I ndi vidual ly, and notes that on or about May 19, 2017,
he did - in his capacity of Chief Justice - draft an
Adm nistrative Order of the Suprene Court of Appeals,
bearing his signature, authorizing the Supreme Court of
Appeal s to overpay senior status judges in violation of
the statutorily Iimted mandated maxi num sal ary for
such judges, which overpaynent is a violation of two
provi sions of the West Virginia Code, 51-2-13 and
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51-9-10.

Hi s authorization of such overpaynents
was a violation of the statutory |aw of West Virginia
as set forth in those sections; was an act of potential
viol ations of the provisions of West Virginia Code
61-3-22, relating to the crine of falsification of
accounts, with intent to enable or assist any person to
obtain noney to which he was not entitled; was in
potential violation of the provisions of West Virginia
Code 5-10-45, relating to the crinme of fraud agai nst
the West Virginia Public Enployees Retirenent System
and in potential violation of the provisions of
61-3-24, the false pretenses statute; all of which were
viol ations of the provisions of Canon 1 and Canon 2 of
the West Virginia Code of Judicial Conduct.

CHAl RMAN SHOTT: Article VII.

MR. ROSKOVENSKI: Article VII. That
said Justice Allen Loughry, being a Justice of the
Suprene Court of Appeals of West Virginia, unm ndful of
his duties of high office, and contrary to oaths taken
by himto support the Constitution of the State of West
Virginia and faithfully discharge the duties of his
of fice as such Justice, while in exercise of the

functions of the office of Justice, in violation of his
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oath of office, then and there, with regard to the

di scharge of the duties of his office, did waste State
funds with little or no concern for the costs to be
borne by the taxpayer for unnecessary and | avi sh
spending in the renovation and renodeling of his
personal office, to the sum of approxi mately $363, 000,
whi ch sum i ncl uded the purchase of a $31, 924 couch, a
$33, 750 fl oor and other such wasteful expenditure not
necessary for the admnistration of justice and the
execution of the duties of the Court, which represent a
waste of State funds.

The Comm ttee heard testinony from
numer ous W tnesses and has received into evidence
docunents which reflect the spending of Justice
Loughry. The evidence shows the expenditure of
approxi mately $363, 000 for renovation and renodel i ng of
his personal office, $31,000 for the purchase of a
couch, $33,700 for the purchase of flooring and the
medal I i on of the State of West Virginia.

This evidence is specifically reflected
in Exhibit 52.

Thank you, M. Chairnman.

CHAI RMAN SHOTT: Thank you, Counsel .

Article VIITI.
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M5. KAUFFMAN:  Thank you, M. Chairnan.
Article VIIlI relates to Justice Elizabeth Walker. This
Article relates to spending for renovation and
furni shings for her personal office. The -- the
Article VIl notes that Justice Wal ker's office was
renodel ed | ess than seven yayrs prior. The sumfor her
renovati ons was approxi nately $131, 000.

The Article notes that this sumis --
I ncl udes, but is not limted to, the purchase of
approxi mately $27,000 that are listed as office
furni shings and wal | paper.

CHAI RMAN SHOTT: Thank you, Counsel.

Article I X

M5. KAUFFMAN:  Thank you, M. Chairnman.
Article I X also refers to Justice Elizabeth Wl ker.
This Article refers to the waste of State funds with
little or no concern for the cost to be borne by the
t axpayer for spending in which she hired outside
counsel to author a legal opinion of the Court in the
case of Quicken Loans versus Walters in 2017.

As the Article notes, for which
conpetent assistance in the formof personal clerks was
provided, to facilitate the execution, and I will note

that this -- the evidence regarding this is located in
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Exhi bit 72, which was distributed yesterday to the
Comm ttee.

CHAI RMAN SHOTT: Thank you, Counsel.

Article X

M5. KAUFFMAN:  Thank you, M. Chairnman.
Article Xrelates to Justice Robin Davis. This Article
relates to the spending for renovation and renodeling
of her personal office. The sumof that was
approximately a half a mllion dollars. That sum
I ncluded, but is not limted to, one oval rug that cost
approxi mately $20, 000, a desk chair that cost
approxi mately $8, 000, and over $23,000 in design
servi ces.

CHAl RMAN SHOTT: Article X,

Thank you, Counsel. Article Xl.

MR. CASTO Thank you, M. Chairman.
This one relates to Justice Davis individually. That
during the yayr 2014, she did, in her capacity as Chief
Justice sign certain forns of West Virginia-48 to
retain and conpensate certain senior status judges, the
execution of which forns all owed the Suprene Court of
Appeal s to overpay those senior status judges in
violation of the statutorily limted maxi mum salary for

such justices -- or such judges, excuse ne, which
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overpaynent is a violation of the provisions of two
provi sions of West Virginia Code, 51-2-13 and 51-9-10.

Her aut horization of those overpaynents
was a violation of the clear statutory |aw of West
Virginia, as set forth in those Code Sections, was an
act in potential violation of the provisions of Wst
Virginia 61-3-22, relating to the crinme of
falsification of accounts with intent to enable a
person to obtain noney to which he was not entitl ed;
and potential violation of the provisions of Wst
Virginia Code 5-10-45, relating to the crine of fraud
agai nst the West Virginia Public Enpl oyees Retirenent
System and a potential violation of the provisions of
West Virginia Code 61-3-24, relating to the crinme of
obt ai ni ng noney by fal se pretenses; all of the above of
which are violations of the provisions of Canon 1 and
Canon 2 of the West Virginia Code of Judicial Conduct.

CHAl RMAN SHOTT: Article XlI.

M5. KAUFFMAN:  Thank you, M. Chairman.
Article XlIl relates to Chief Justice Margaret Wrkman.
This Article relates to the unnecessary and | avi sh
spending in the renovation and renodeling of her
personal office to the sum of approximtely $111, 000,

whi ch sumincludes but is not l[imted to the purchase
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of w de plank cherry flooring that we heard -- the
Committee heard testinony from-- from M. Canterbury.

CHAI RMAN SHOTT: Thank you, Counsel.

Article XII11.

MR. ROSKOVENSKI : Thank you,
M. Chairman. Article XiIl relates to Justice Wrknman
potentially wasting taxpayer noneys regarding the
enpl oynent of individuals. The Comnmttee heard
testinony from Steve Canterbury and M. Scott Harvey
that just -- that Justice Wrknman asked that M. John
Pritt be hired as an i ndependent contractor to provide
| T services to the Court at approxinmately $167, 000 as
provi ded in Exhibit 40.

The testinony al so indicated
M. Pritt's enploynent was not necessary.

Thank you, M. Chairnan.

CHAI RMAN SHOTT: Thank you, Counsel.
Exhi bit 14.

MR. CASTO Thank you, M. Chairman.
Article XIV relates also to Justice Wrkman as an
I ndi vidual count. This count notes that when she was
Chi ef Justice of the Suprenme Court of Appeals in the
yayr 2015, that she did, in her capacity as Chi ef

Justice, sign certain West Virginia Forns 48 to retain
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and conpensate senior status judges, the execution of
which forns all owed the Suprene Court to overpay those
judges in violation of the statutorily |imted maxi num
salary for such judges, in violation of the provisions
of West Virginia Code 51-2-13 and 51-9-10.

Her authorization was a violation of
the statutory | aws enbodied in those rel evant code
sections, was an act in potential violation of the
provi sions of West Virginia Code 61-3-22, relating to
the crime of falsification of accounts with intent to
enabl e or assist any person to obtain noney to which he
was not entitled; and in potential violation of the
provi sions of West Virginia Code 5-10-45, relating to
the crime of fraud against the Public Enpl oyees
Retirenment System and potential violation of the
provi sions of 61-3-21 -- 61-3-24 relating to the crine
of obtaining noney, property and services by fal se
pretenses. And all of the above are viol ations of
Canons 1 and Canon 2 of the judicial -- the Code of
Judi ci al Conduct.

CHAl RMAN SHOTT: Thank you, Counsel.

And to the nenbers, that concludes the
proposed nunbered Articles. 1'll call your attention

to page 13, the | ast paragraph, where the adoption of
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this -- these Articles would reserve to us the ability
to propose further Articles of I|Inpeachnent and al so to,
of course, reply to any answers that any of the
justices shall nake when these Articles - if passed by
t he House - woul d be served upon them

"' mgoing to recognize the vice chair
to nove the Articles -- nove adoption of the Articles,
then we'll begin with questioning.

Vi ce Chai rman Hanshaw.

VI CE CHAI R HANSHAW M. Chairman, |
nove the Articles as presented be reported to the full
house with the reconmendati on that they be adopt ed.

CHAl RMAN SHOTT: Questions of counsel
regarding the -- the Articles? Questions of counsel ?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. Could you repeat the reference you made
to the -- I"'mnot sure which Article that was. About
the process of collecting additional evidence or if it
Is in the "Wereas" or "Werefore" provision?

CHAl RMAN SHOTT: On page 13, line --
beginning on line 13, it just reserves to the del egates
the ability to -- any tinme hereafter, any further

Articles of |Inpeachnent against any of these justices -
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and also the right to reply to any answers which they
may make to the Articles that are served upon them

M NORI TY CHAI R FLEI SCHAUER: So -- so
M. Chairman, are we going to be receiving answers from
the justices?

CHAI RMAN SHOTT: My under st andi ng of
the process is that the Articles that are adopted by

the House will be served upon the Senate, which then
wi ||l serve them upon each individual justice, and those
justices wll be afforded an opportunity to respond in

witing. That's ny understanding of the process that
-- that we will be utilizing, although as | indicated

| ast night, the rules of the Senate haven't been
finalized yet, but that's apparently the direction that
t hey' re gonna go.

M NORI TY CHAI R FLEI SCHAUER: But we
won't be privy to any answer before we vote or any
position that any of these justices mght take on this
before we vote.

If they have a response to any of these
Articles, we're not gonna know about it. Is that what
your understanding is?

CHAI RMAN SHOTT: W won't know about it

before we act on these Articles, and -- and |ikely,
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with the House will not know what response will be nade
when they are presented these Articles.

| just note that each of the justices
were - as our rules provide - given the opportunity to
cone before the Commttee and testify, and of course,
two of them had counsel here throughout the process.

M NORI TY CHAI R FLEI SCHAUER: So with
response to the gentleman from Boone's question about
whet her counsel has nade an assertion about the
conpletion of the presentation of evidence in that

rule, is the answer to that "yes," or is the rule
changed to say that additional evidence may be at any
time hereafter, if we were to adopt these Articles?

CHAI RVAN SHOTT: The procedural rule |
believe you're referring to dealt with this Commttee's
process, and the rule basically precluded a notion to
consider Articles of |Inpeachnent until we were
concluded with the evidence before this Commttee on
that particular subject of the Articles.

W -- as you'll recall fromlast night,
we i nquired whether there was any additional evidence
t hat anyone wanted devel oped, and there was none. No
one from your caucus or our caucus asked for additional

evi dence. So we have concl uded t he evi dence before
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this Commttee.

| think there's a different issue
addressed in the Articles, and that is the ability of
t he House to consider additional Articles based on
ot her evidence that may be devel oped, or perhaps on the
evidence that's already before this Conmttee.

So | think we're |ooking at two
different issues. And | wll just - to offer assurance
to the Commttee - the managers and the staff of the
judiciary commttee will continue to - as | indicated
to one of our managers in response to his inquiry -
wll continue to |ook to fortify the evidence that
woul d be necessary to present to the Senate, especially
in view of whatever rules that they nmay adopt as to the
adm ssibility or conpetency of evidence that they're
gonna consi der.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |
assune we woul d al so be open to fortifying any
| egi ti mate defense --

CHAI RVAN SHOTT: Certainly.

M NORI TY CHAI R FLEI SCHAUER: -- to any
of these.

CHAI RMAN SHOTT: Certainly.

M NORI TY CHAI R FLEI SCHAUER: M.
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Chai rman, have you gi ven sone thought to how we're
going to proceed today? | was wondering in particular
whether the mnority party would - since this is the
first tine we've seen this, and | presune any ot her
menber has seen these - would in -- have an opportunity
to have a recess so that we coul d discuss these?

CHAI RVAN SHOTT: Well, certainly that
noti on woul d be considered. The -- every nenber of the
Comm ttee has had the opportunity to hear the sane
evi dence, and basically what our staff has done is
| ooked at that evidence and see what evi dence would
justify these Articles, so | don't think in terns of
surprise as to any evidence, that's -- that should not
be the case.

However, if -- if there needs to be
sone kind of a brief recess, | do note that the press
rel ease that was rel eased | ast week demanded i nmedi ate
action on Articles of incorporation -- Articles of
| npeachnent that certainly the mnority party had not

seen up to that point.

So we're going to nove along. If
there's a need for sone brief recess, | think that's --
you can neke that notion, we'll see howit -- howit

fares in the Commttee.
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M NORI TY CHAI R FLEI SCHAUER:

M. Chairman, | don't think the -- as | recall it, |
don't think that press release said "imedi ate."

However, | do think there are a | ot of
words in this 14-page docunent that we really need to
consider the inplications of themfor each and every
justice in the third branch of governnent.

W are proposing sonething nonunental ,
which is renoving all of the nenbers of the third
branch of governnent, and that is sonething that we
were not aware of, that this proposal would be nade of,
until today, so | think that -- our proposal was that
we felt that there was sufficient information about one
of the justices, which we still believe. | -- the
majority -- all of our nenbers believe that, but this
is far beyond that, and | think that at the very |east,
| think we have to discuss that anong ourselves and
that should be part of our discussion today.

CHAI RVAN SHOTT: And we will -- we'll
take questions and we w Il discuss the Articles, debate
the Articles and then nove on to a -- a deliberation on
the notion that the vice chair nade.

M NORI TY CHAI R FLEI SCHAUER: Ckay.

M. Chairman, | have sone questions | could start wth.
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CHAI RMAN SHOTT: Certainly, go ahead.

M NORI TY CHAI R FLEI SCHAUER: Thank you.
And | guess it would be questions of counsel, and |I'm
not sure whet her any one counsel wants to respond to
these or -- they are sort of -- | don't have ny
guestions witten down in terns of a particular
Article. So --

CHAI RVAN SHOTT: | think if you offer
the question, |I'msure the appropriate counsel who
addressed that Article will be --

M NORI TY CHAI R FLEI SCHAUER: Ckay. One
of the questions | have is a small question. | notice
that Justice Workman and Justice Davis are both charged
wth violations that re -- relate to the signing of
West Virginia-48, but that Justice Loughry has not
been.

I s that because he did not sign any of
those fornms during the period he was Chief Justice, or
for sonme other reason?

MR. CASTO For the fornmer reason. As
the lady indicates, we have not received - nor do we at
present believe that we wll receive - any form W- 48s
si gned by Justice Loughry.

It is our understanding that the audit

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018

1963

whi ch was being conducted of the Court by the Internal

Revenue Service may have precluded himfrom signing any

of those forns during the first nonths of his tenure as

Chi ef Justice and nmay have led himto execute the

Adm ni strative Order which is referenced in Exhibit 71.
M NORI TY CHAI R FLEI SCHAUER:  And t hat

understanding i s gained from where?

MR. CASTO I'mnot sure | -- 1'm not
sure | understand. | nean, it's just what we have --

M NORI TY CHAI R FLEI SCHAUER: -- heard.

MR. CASTO -- what we have -- yes.

M NORI TY CHAI R FLEI SCHAUER: Ckay. Let
nme ask a sort of nore global cle -- question. Are --

do each of these Articles refer to all the grounds for
| npeachnment, or to sone of the grounds for inpeachnent?
MR. CASTO These Articles, | think,
were drafted - ny understandi ng - based upon the
precedent fromthe Articles in the | ast inpeachnent
before this body, which was, of course, the inpeachnent
of Treasurer A. Janmes Manchin, and at that tinme, the
counts of inpeachnment were taken collectively.
Each of the Articles was a conponent
part. So it would be up to the Senate to determ ne

preci sely how they wei ghed each of the Articles and to
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whi ch of the standards of inpeachabl e grounds each of
the Articles applied.

It was our understanding in drafting
t hese that those inpeachabl e grounds were the ones
which we, as staff, could see based upon the evidence
presented to the Commttee, and that each of the
Articles would stand as a conponent for proving sone or
all of those grounds.

M NORITY CHAI R FLEI SCHAUER: So were

you -- was staff followng the Articles of |npeachnent
from1989, or -- or -- and did those Articles not
speci fy what conduct -- because | thought he was

| npeached for inconpetency.

MR. CASTO He was. But | think there
were other charges. | think neglect of duty. | think
-- | don't renenber if corruption was involved, but |
think that it -- | think that it was.

And mal adm ni stration certainly was one
of the counts for which he was i npeached.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |
guess -- | guess |I'mthinking about notice to -- and |
know t hese are confusing ternms. But |I'mthinking about
notice to people who are bei ng accused of sonething

that could deprive themof a job and potentially
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deprive all of us of all the remaining nenbers of the
third branch of governnent -- governnent.

So do they know which ones of these
grounds are relevant in each of the Articles that they
are being charged with?

MR CASTO | wll read to you fromthe
Articles of |Inpeachnent against the Treasurer Manchin,
which are very simlar, to ny understanding, to the
Articles of |npeachnent that were passed in 1875 which
was the last tine it proceeded to a full hearing upon
the nmerits.

M NORI TY CHAI R FLEI SCHAUER: 19757

MR CASTO  1875.

M NORI TY CHAI R FLEI SCHAUER: (Ckay.
Well, | guess that's ny one question is with -- |
believe you if you say that these are based on those.

MR. CASTO  Yeah.

M NORI TY CHAI R FLEI SCHAUER: But t hat
| npeachnment in 1989 never went to trial.

MR. CASTO It did not.

M NORI TY CHAI R FLEI SCHAUER: | think
there is a question about notice, do -- if we -- if
you're being charged with a crine, you know what

section of the Code you're being charged with, and do
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t hese people have notice as to which of the words that
coul d be grounds for inpeachnent are relevant in their
particul ar case?

MR. CASTO | think that that is, quite
frankly, a judgnent that you all would have to nake.

We have followed the historical
precedent to the best of our know edge, and you know,
to the best of our information and belief, that was the
| egal , proper and customary manner in which we woul d
proceed. W' ve | ooked at anal ogous federal precedent
with regard to the i npeachnent of President Cinton and
ot her i npeachnents that have been conducted at the
federal |level and they proceed in essentially the sane
manner, wth a statenent of counts, followed by the
various Articles for which the individual was to be
| npeached.

So based upon precedent, that was what
we relied upon. If this Commttee would wish to vary
that and make the Articles nore specific, that would be
entirely your prerogative.

CHAI RVAN SHOTT: And counsel, let ne
weigh in at this point, because | think we had this
di scussion last night. Wen we net with the Senate

about the -- the procedural rules that they were
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devel oping, it was clear to us that they were not -- if
we adopted any type of definition regarding what a --
for instance, maladm nistration or corruption neant,
that they would not be bound by that; that they would

| eave it to their individual nenbers as to what sort of
definition they wished to apply to these.

And not being a crimnal proceeding and
really not being a civil proceeding, but kind of a
hybrid proceeding, that that's the way they were gonna
proceed. So part of our effort was not to box
ourselves in by using a termwhich they m ght not
accept .

MR. CASTO And M. Chairman, | think
that is a correct statenent. | think because of the
fact that this is essentially neither a crimnal nor a
civil proceeding, but rather a political proceeding,
and in the highest, noblest sense of the term
"politics,"” inthat it is a decision which has to be
|l eft up to the individual judgnent of the el ected
representati ve who nakes the determ nation either to
| ssue these Articles today or to vote to convict -- and
| use that word | oosely.

-- to inpeach an individual,

technically, it is an inpeachnent -- to inpeach an
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I ndi vidual on the basis of the specified high crines
and m sdeneanors and other failings enbodied in the
| npeachabl e of fenses given to us by the Constitution.

It truly is a matter of the individual
judgnent of the elected | aw maker whether any or all of
t hose charges are net by any or all of the Articles.

VWhat one man or worman nmay j udge to be
negl ect of duty, another man or worman may perhaps judge
to be inconpetency or nmal adm ni stration, or perhaps
even gross immorality, which we did not include in our
list of counts.

But it would be a -- a matter of that
I ndi vi dual ' s j udgnent .

M NORI TY CHAI R FLEI SCHAUER:

M. Chairman, | think the gentleman from Kanawha - -

CHAl RMAN SHOTT: Are you finished with
your questions?

M NORI TY CHAI R FLEI SCHAUER:  Not
conpletely, but |I think he m ght have had a point of
order.

CHAI RMAN SHOTT: Is there a point of
order being raised?

DELEGATE PUSHKI N: | have a questi on.

CHAl RMVAN SHOTT: A question of counsel
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or --

DELEGATE PUSHKI N: ( Nodded
affirmativel y).

CHAI RVAN SHOTT: Because we're in the
m dst of questions by Del egate Fl eischauer. Let's
finish --

M NORI TY CHAI R FLEI SCHAUER: Wel |, |
can yield to himand continue |ater.

CHAI RVAN SHOTT: Del egat e Pushki n,
guestion of counsel.

DELEGATE PUSHKI N:  Thank you,

M. Chairman, and thank you for vyielding.

Counsel, you stated that we were
foll owm ng precedent on the |ast inpeachnent this state
went through in 1989 agai nst Treasurer A. Janes
Manchin. At that tinme, were Articles deliberated
separately, were they voted on separately?

MR. CASTO W are not sure how they
were actually handled at that tine.

DELEGATE PUSHKI N: Can we find out?

MR CASTO " mnot sure that we coul d.

|'"'mnot sure that that is -- is on the record of the
journals that we have available to us.

We've -- we've got a | arge anount of
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the material that was conpiled, but | don't think that
we necessarily know that.

DELEGATE PUSHKIN: Well, then, what --

CHAI RMAN SHOTT: To the gentlenen's
guestion, ny recollection fromour interview wth one
of the former managers was that the Articles were
debated individually in the House, and that -- if |I'm
not m staken, perhaps one Article was not passed in the
House. That's ny recollection, for what it's worth.

DELEGATE PUSHKIN: | have a couple nore
guestions. In 1875, | believe there was inpeachnent of
an auditor and a treasurer; is that correct?

MR. CASTO Yes, sir.

DELEGATE PUSHKI N: So that woul d be
even closer to what we're -- because it was nore than
one official in nore than one inpeachnent.

MR. CASTO Yes, sir.

DELEGATE PUSHKI N: Were the Articles
taken up separatel y?

MR. CASTO They were, and as a matter
of fact, | can state that at that tine at |east one or
two, to ny recollection, of the Articles with regard to
one or both of those gentlenen were not accepted by the

House. There's a gap in the sequence of nunbering, so
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t he House did indeed - when it took up the Articles
individually - refuse to accept certain of those
Articles.

DELEGATE PUSHKI N: Ckay. Well, then a
point of inquiry, sir.

CHAI RMAN SHOTT: Go ahead.

DELEGATE PUSHKI N: After hearing that,
that the precedent has been set to take up Articles
i ndividual ly and to debate and deliberate on those
based on their individual nerits, is it the intention
of the Conmmttee to take up these Articles separately?

CHAI RMAN SHOTT: The -- the notion
before the Committee is to adopt the Articles in their
present form The proper notion to change that would
be a notion to divide the question into the individual
subparts, and that is a proper notion, could be nmade at
any tine.

So -- but the notion that's on the
floor at the nonent is for the Articles to be adopted
as they're proposed, which would include all 14
Articles.

DELEGATE PUSHKIN:  Then | woul d nove to
di vi de.

DELEGATE SUMVERS: Poi nt of order.
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CHAI RMAN SHOTT: Centl el ady, what's
your inquiry?

DELEGATE SUMVERS: Were the -- were the
Articles divided in the Conmttee process, or just when
It cane before the House?

MR. CASTO And that's the question
that -- | thought, that was being asked by the Lady of
Monongal ia, and | could not answer the lady from
Monongal ia's question on that point. As | said, |
coul d answer the gentlenmen from Kanawha's question
because his question was what was done in the -- in the
House of Delegates in its proceedi ngs, but the Lady
From Monongal i a's question, which | did understand to
be the division in the Commttee, we don't have - to ny
recollection - a conplete and accurate record of the
Commttee's deliberation upon that, but we do have a
record of -- of what the House did.

DELEGATE SUMMVERS: Ckay, thank you.

DELEGATE PUSHKIN: | nove to divide the
questi on.

CHAI RVAN SHOTT: There is a notion to
divide the question. M understanding is it's not
debatable. |Is that right, or no?

That is correct, according to our
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resi dent parlianentarian.

I nquiry?

M NORI TY CHAI R FLEI SCHAUER:  Yes.
Question of the gentlenen. Do you nean to divide by
Article?

DELEGATE PUSHKI N:  Yes.

CHAI RVAN SHOTT: Mbtion is not
debatable. The notion is to divide the -- the
Articles, the 14 nunbered Articles, into individual
Articles, and we'll take up each one individually,

subj ect to questions, debate and resol ution.

Al in favor of the gentleman's notion
wll say "aye."

DELEGATES: Aye.

CHAl RMAN SHOTT: Opposed "no." The
"ayes" --

DELEGATE DEEM Roll call. And a -- is
It proper to nake anot her notion?

CHAI RMVAN SHOTT: W' ve al ready gotten
past that point, Delegate Deem and it appears to ne
that the notion passed on voice vote, so we w |l
proceed with Article I.

Questions on Article | only at this

poi nt .
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DELEGATE DEEM | didn't --

CHAI RVAN SHOTT: Del egate M1 ler.

DELEGATE M LLER: M. Chairman. Thank
you, M. Chairnman.

Counsel, in regard to Article I, does
this involve the Public Enployees Retirenent System
only specifically, or does it also apply to the Judges'
Retirenment Systenf

MR. CASTO Wth regard to the crine of
fraud agai nst the Public Enpl oyees Retirenent System
there is a specific statute on point which provides for
t hat .

There is, however, no statute within
t he Judges' Retirenent Systemthat provides for any
crime or offense or any penalty for any crine or
offense for commtting a fraud agai nst the Judges'
Retirenment System

DELEGATE M LLER Does it specify
Publ i c Enpl oyees Retirenent System or does it -- does
it call for any system under the control or operation
of the Consolidated Public Retirenent Board?

MR. CASTO It -- it specifies PERS, to
nmy recollection, sir.

DELEGATE M LLER: Ckay. Are these the
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only justices to sign those docunents?

MR. CASTO They are the only sitting
justices to have signed those docunents. Justice
Ket chum who, of course, has resigned fromthe bench,
si gned those docunents, and ot her persons who were
Chi ef Justices, we do know have signed those docunents.
But they are the only current sitting justices.

DELEGATE M LLER |Is there any cri m nal
provision that affects this section of Code or these
particular acts outside of 61-3-22 that's referenced in
Article I.

MR. CASTO Let ne look. Well, |
t hi nk, obviously, that 5-10-45 actually is a cri m nal
statute, because it does relate to a crine of fraud
agai nst PERS and creates a potential penalty.

And as noted, there is the question of
61-3-24, the false pretenses statute. |Is this enabling
persons to obtain noney for which they were not
entitled, is that obtaining under fal se pretenses?

DELEGATE M LLER: As a matter of
procedure, since we're referencing crimnal code, and
we have to have a finding of fact, as | understand it,
in regard to any Article that we send, do we have to

have intent since we're referencing a crimnal section
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of Code?

MR. CASTO | don't think you have to
have -- to define that further, | don't think you have
to have the intent as a Conmttee to state
authoritatively that a crime was commtted. | think
you can state authoritatively that it appears possible
or likely or conceivable that a crine may or may not
have been comm tted, but you don't have to opine on the
record as to whether or not it was.

DELEGATE M LLER. |If we -- if we are
making a finding of fact, do we not have to clearly
delineate that we believe sonething specifically
happened rat her than hypothetically, possibly could
have happened?

And | understand -- when | say that, |
understand that this is nore of a political proceeding
than it is a crimnal body, but if we're called for a
finding of fact rather than the possibility, | nean, we
could allege the possibility of anything under West
Virginia Code as far as that goes.

MR. CASTO And | think that's
precisely correct. The problemis that you are not the
body who woul d have the ability to determ ne

authoritatively whether a crinme had not or had been
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commtted. That would be the jury in a case which was
brought after a charge was fil ed.

You woul d, however, have the ability to
say that it appeared to you possible that a crinme had
been comm tt ed.

DELEGATE M LLER  So we're not the body
that issues crimnal penalty sanctions.

MR. CASTO That is correct.

DELEGATE M LLER. But do we have to
have a finding of fact that even though we cannot
prosecute crimnally, that we have to have a findi ng of
fact that this was comm tted?

MR. CASTO No. | think you could

state that it is a fact in your judgnent that it nmay

have been. | nean, | think one can -- | nean, | think
one can say -- | nean, what | think you're trying to
say is, you have to have a provable offense -- you have

to be able to prove it, and this is not the body where
such offense could be proven, so this body --

Let nme give you a hypothetical. [If |
shot you on the floor of the House today, this body
could say that it appeared that a crine had been
commtted. But that would be up to a jury as to

whet her or not | was qguilty of a cognizable offense
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under West Virginia Code for the crine of -- of
shooti ng you.

| nmean, | don't know if that hel ps, but
| think that's the distinction that ['mtrying to draw
here, is this body can say it appears that an offense
was comm tted based upon the facts which we saw.

DELEGATE M LLER  Should -- should we
not have a higher standard at |east, rather than that
It appeared sonethi ng happened, that we believe
sonet hi ng happened, we -- we have a finding of fact as
outlined, that we believe sonething has been commtted,
we're willing to vote up or down that a -- a violation
of the Constitution or the Code has been committed and
we're wlling to nove forward rather than just, "Well,
it could have happened"?

MR CASTO And | will say to the
gentleman, that is entirely your call. That is a
political judgnent; that is a -- a pure judgnent call
for the nenbers of this body. That's not nmy call to
make.

DELEGATE M LLER. So the --
concei vably, nenbers of the Commttee could be voting
on sonething that they don't necessarily believe?

MR. CASTO Well, | would hope not. |
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woul d hope the nenbers would only vote after their own
conscience and would follow their -- their conscience
to vote in a manner which was consistent wth their
bel i ef s.

DELEGATE M LLER  Thank you. Thank
you, M. Chairnman.

VI CE CHAI R HANSHAW  Del egat e Fast,
foll owed by Del egate Lovej oy.

DELEGATE FAST: Thank you, M. Vice
Chai r man.

Counsel, if there was not evidence to
support the allegations, then we would be failing in
our duties if we passed this; wouldn't that be correct?

MR. CASTO That is correct, sir.

DELEGATE FAST: Ckay. And have we
recei ved and seen evidence that these two naned
justices did in fact sign and approve contracts
necessary to facilitate the overpaynent of senior
status judges?

MR. CASTO | would characterize that
as an accurate statenent, sir.

DELEGATE FAST: So we have that
evi dence before us.

MR. CASTO Yes, sir.
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DELEGATE FAST: Specifically.

MR. CASTO Yes, sir.

DELEGATE FAST: Not appearing or
per haps, but we have that evidence.

MR. CASTO Yes, sir, in Exhibit 71, |
beli eve you have all that rel evant evi dence.

DELEGATE FAST: Ckay. So if we pass
this Article, we are then naking the allegation
by passage of the Article, and then the Senate has to
try the allegation and determne if it is in fact
proven or not proven. |s that correct?

MR. CASTO Yes, sir.

DELEGATE FAST: Thank you.

VI CE CHAI R HANSHAW  Del egate Lovej oy?

DELEGATE LOVEJOY: Thank you, M. Vice
Chai r man.

Counsel, we -- we discussed this issue,
"Il say, a little bit yesterday, and it's one that --
that is alittle troubling to ne inthat is it -- is it
your understanding - first in terns of evidence - that
we received the docunents upon which this -- this
Article is -- or is based -- is that yesterday we got
t he docunents?

MR. CASTO Yes, sir.
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DELEGATE LOVEJOY: Yesterday?

MR. CASTO Yes, sir.

DELEGATE LOVEJOY: And then did they
come, | guess, with a letter fromthe Court in response
to a subpoena?

MR. CASTO Yes, sir.

DELEGATE LOVEJOY: Did that letter say
that all information had been provided?

MR. CASTO No, sir, it is -- it is we
believe that there are probably ot her exanples out
there, but these certainly are exanpl es of W-48s
signed by those justices.

DELEGATE LOVEJOY: So we served a
subpoena on the Court for docunents; they sent us sone
docunents, said, "We're still looking, we'll send you

the rest of the docunents,” but we're not going to wait
to receive those docunents if we nove today. Correct?

MR. CASTO That would be your call,
sir. Yes, sir.

DELEGATE LOVEJOY: And is it your

under st andi ng under the -- the Admnistrative O der -
to go back to that - | was trying to pull the
Constitutional provision, and so Article Ill, Section

17 of the West Virginia Constitution says that "the
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courts of this state shall be open and every person,
for an injury done to him in his person, property or
reputation shall have renedy by due course of |aw, and
justice shall be adm nistered w thout sale, denial or
delay." Correct?

MR. CASTO That is correct, sir.

DELEGATE LOVEJOY: Now, the body of
governnment who is charged with the responsibility of --
of dealing wth a conflict - apparent, perceived or
real - between a statute that we enact and the
Constitution is whon?

MR. CASTO That woul d be the Court,

DELEGATE LOVEJOY: And so the Court
speaks through its orders, correct?
MR. CASTO Anong ot her things, yes,

DELEGATE LOVEJOY: Orders and
deci si ons, nmenorandum opi ni on?

MR. CASTO  Yes.

DELEGATE LOVEJOY: And in this
situation, the Court issued an Admi nistrative Oder,
apparently codifying a prior practice of finding - in

exi gent circunstances - the Constitutional inperative
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of Article Ill, 7 -- Section 17, required it
Constitutionally to keep certain senior status judges.
Ri ght ?

MR CASTO No, sir. And let ne -- let
me clarify ny answer.

DELEGATE LOVEJOY: Pl ease, yes, sir.

MR. CASTO That only applies with
regard to actions undertaken after the execution of
that order on May the 19th, 2017. The actions
specified in Article | are for acts undertaken prior to
t hat date.

So that -- the Adm nistrative O der
which was in effect at that tine was an Admi nistrative
Order first signed in 1991 by Justice Mller, |ater
revi sed and signed in 1994 by Justice Neely, and which
confirmed that one could not pay senior status judges
I n excess of the salary of a sitting circuit judge.

That bei ng notw t hst andi ng, that
practice continued for sone tine. It was initiated at
sone point and continued for sone tine during the tines
relevant to Article I.

VWhat you're referring to, | believe, is
the Adm nistrative Order signed by Justice Loughry in

2017. That is referenced in a separate count.
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This is referring to actions undertaken
by Justice Davis and Chief Justice Wrknman when they
were Chief Justice of the Court at tinmes prior to the
execution of Justice Loughry's Adm nistrative O der of
29 May 2017,

DELEGATE LOVEJOY: | guess what |I'm
westling wwth, is it -- is it your proposition with
the Article that the Suprene Court does not have the --
the ability to determ ne that Constitutionally - in
order to conply with Article Ill, Section 17 - that in
exi gent circunstances - regardless of the order, the
entry of the order - that it has no power to nmake that
determ nation, specifically with regard to -- to the
adm ni stration of courts of |aw?

MR. CASTO And | think the gentl eman
wi Il have to decide - as will the nenbers of the
Commttee - whether the Court is enpowered by its
Constitutional authority to violate the statutory |aw
of the State in order to fulfill alleged Constitutional
duties. That's your -- that's your decision today,
sir, and I can't make that one for you.

DELEGATE LOVEJOY: And | think we
nmentioned -- you nentioned yesterday if the Court felt

that there was a vari ance between a statute and the

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 1985

Constitution, it is the ultimte arbiter of that
guesti on.

MR. CASTO Yes, sir.

DELEGATE LOVEJOY: And you nenti oned
sonet hi ng about naybe they could have filed a wit of
mandanus, but -- and if you boil that down, they would
be filing a wit against thenselves that they
t hensel ves woul d deci de.

MR. CASTO Yes, sir, but that at | east
woul d be a procedure in place rather than what coul d be
characterized as being -- making the decision solely
w t hout reference to established procedures.

| nmean, that, again, is a -- is a
political question and not a question -- and not a
decision that | can nake.

Whe -- the aptness or appropriateness
of the Court's actions are ultimately for this
Comm ttee, for this house and for the Senate to deci de.

DELEGATE LOVEJOY: But do you believe
we have the authority, as the legislature, to not only
direct the Court as to howto run the courts of |aw,
but to actually inpeach them over what we decide to be
a variance between the Constitutional directive to the

-- to the -- run the courts and keep them open?
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MR. CASTO |If you believe that the
actions of the Court constitute a violation of the | aw
or the Constitution of this state, | believe that it is
your right as a legislator to bring a wit of
| npeachnment and to bring an inpeachnent action and to
vot e upon that action.

You know, the inpeachnent of a public
official is a heavy, heavy thing. |[It's been -- not
been undertaken very often in this state, and only for
reasons for which there were clear and convincing
rationales, and it woul d determ ne upon, you know, how
t hi s wei ghed upon you as to whether or not this was a
violation of the law and a violation of the
Constitutional prerogatives of either body.

| mean, that's -- that -- that, to ne,
is really the issue before you.

DELEGATE LOVEJOY: Well, does it follow
|l ogically by -- by -- and | say "you," not you,

I ndi vidual Iy, but as counsel for the Conmttee
presenting these Articles, does it follow -- are you
suggesting these judges who stepped in in exigent
circunstances for the adm nistration of judges --
justice in certain counties are crimnals?

MR. CASTO That would be for others
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and nyself to deci de.

DELEGATE LOVEJOY: (kay. Thank you,
Counsel .

Thank you, M. Chairman.

CHAl RMAN SHOTT: Del egate Sunmers,
foll owed by Del egate M1 ler.

DELEGATE SUMVERS: Thank you, Counsel.
Wien | read Article I, | see that we have stated in
here that they did sign the contracts, but there is
only a potential violation of 61-3-22, so if you
support that, you're just saying there's a potenti al
violation, not an actual violation.

MR. CASTO | think the lady is
correct. |It's placed there to state that it appears
that that action may or may not violate the provisions
of that statute.

It would be up to others to determ ne
whet her or not a crimnal violation of that statute had
occurred. The Commttee would sinply be stating that
It appeared that it could have been viol at ed.

DELEGATE SUMVERS: |f there was a
severe need for -- to keep these courts open, could the
Suprene Court not have spoke to the Governor and asked

himto add this to the call or have a special session
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to get that bill through that was | ost at the end of
t he session?

MR. CASTO If you're referring to the
Senate bill that pass -- | think it was 632, that
passed out of the Senate and cane to us |ast yayr,
certainly. That or an equivalent bill in a prior
session coul d have been requested by the Court. The
Court often brings legislation to the attention of this
body and the attention of the Senate that it feels is
necessary and proper legislation to aid in the
adm ni stration of the court system

DELEGATE SUMMERS: Are we aware of any
sai d request?

MR CASTO W are not.

DELEGATE SUMMERS:. Ckay.

CHAI RVAN SHOTT: Del egate M1 ler.

DELEGATE M LLER: Thank you,

M. Chai r man.

Counsel, follow ng up on the gentl eman
fromCabell's inquiry on the -- on -- if -- if the
actions that we are contenpl ating jeopardi ze the status
of those that have served as a senior status judge, isS
there -- is it staff's opinion, or is there a

preparation to make a presentation for crim nal
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prosecuti on agai nst those senior status judges to the

prosecuting attorney of Kanawha County?

MR. CASTO | have no know edge of any
such -- of any such preparation.

DELEGATE M LLER: |Is that conceivabl e?

MR. CASTO | don't know that this

Committee has the power to bring recommendations for
crimnal action.

DELEGATE M LLER. Are we able to nake a
presentation or a conplaint for investigation to foll ow
up for crimnal prosecution?

MR. CASTO | think any citizen could
make a conplaint to | aw enforcenent that they believe
that a crinme had been violated, but |'mnot aware of
any special powers residing in this Commttee to do so.

DELEGATE M LLER |If we have what we
bel i eve before us a crimnal violation, do we have an
obligation to report any such crine?

MR. CASTO |'mnot sure of what your
ethical duties or other duties based in your capacity,
particularly, as a |l aw enforcenent officer would --
would require. | just don't know, to be honest with
you.

DELEGATE M LLER:  Thank you.
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Thank you, M. Chairman.
CHAI RVAN SHOTT: Del egate |sner.
DELEGATE | SNER:  Thank you,

M. Chairman. Counsel, | have a question. As it
relates to Article I, and | guess to all Articles to
sone degree, a "No" vote -- well, just -- let nme say it

this way. Assumng for the nonent that | find that
everything in Article I is true, a "No" vote could
sinply be based on a nenber's belief that even if these
acts did happen, that it would not be an inpeachabl e

of fense, in their m nd.

MR. CASTO That is absolutely correct,
sir. You are the ultimate arbiter of what is or is not
an i npeachabl e of f ense.

DELEGATE | SNER Ckay. So a "No" vote
could sinply be to say to leave this issue to the
voters at the next election.

MR. CASTO Absolutely, sir. That
woul d be a conceivable interpretation.

DELEGATE | SNER Okay. Now, as it
relates to Article | specifically, there have been sone
different argunents presented here. A "No" vote could
represent a nenber's belief that -- Counsel Altizer's
argunent that the Code Section 51-9-10 and 51-2-13
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woul d not preclude hiring senior status judges as
| ndependent contractors.

MR. CASTO Sir, you could -- you could
-- you could certainly rest your opinion of this
Article upon any nunber of cognizabl e bases.

DELEGATE | SNER: Okay. Fair enough.
O it could represent a nenber's belief that the
Constitutional requirenent to keep the courts open kind
of trunps the statute in place. Wuld that be correct?

MR. CASTO That would -- that woul d
al so be an equally cognizable basis. | nean, |I'm not
going to speculate as to why soneone would vote the way
t hey woul d upon any of these particular Articles.
That's the -- that -- the ability to nmake deci si ons of
that sort is the province of the elected official, sir,
and it's not mne to question.

DELEGATE | SNER: | under st and.

Thank you, Counsel.

CHAl RMAN SHOTT: Del egat e Lane.

DELEGATE LANE: Coun -- Counsel,
relating to senior status judges and filling in when
there's a vacancy in the different circuits, did we
have any evidence that there was a shortage of these

seni or status judges upon which the Court could call to
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fill the vacancies?

MR. CASTO W've had no testinony to
that effect, no -- no presented evidence in the form of
any witten materi al.

DELEGATE LANE: Ckay, thank you.

CHAI RVAN SHOTT: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  Thank
you, M. Chairnman.

Question for the Chair: Wen were
these Articles drafted? Wre they drafted [ast night?
CHAl RMAN SHOTT:  Yes.

M NORITY VI CE CHAIR FLUHARTY: D d you
at any tinme communi cate with Denocratic nenbers that
the Articles of I|Inpeachnent woul d be presented today?

CHAl RMAN SHOTT: | thought it was
pretty clear fromour conversation |ast night that the
evi dence was conpl ete and that we woul d be novi ng
forward. So two and two usually equals four.

But no, as far as -- | didn't |eave
here until alnobst 11:00 o'clock last night. | did not
call anybody at that hour.

M NORI TY VI CE CHAIR FLUHARTY: Did you
nmeet with Republican nenbers prior to | eaving?

CHAI RMAN SHOTT: | did have a caucus
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Wi th our Republican nenbers, yes.

M NORI TY VI CE CHAI R FLUHARTY: How | ong
did you guys caucus?

CHAI RVAN SHOTT: | can't tell you for
sure. Maybe an hour, an hour and 15 m nutes, sonething
i ke that.

M NORITY VI CE CHAI R FLUHARTY: And you
never communi cated with Chair -- with Mnority Chair
FI el schauer --

CHAI RMAN SHOTT:  No.

M NORI TY VI CE CHAI R FLUHARTY: -- that
Articles of |npeachnent woul d be presented?

CHAI RVAN SHOTT: No. Simlar to the

fact that | never got any -- any advance notice of your
all's proposed Articles of |Inpeachnent. But no, | did
not .

M NORITY VI CE CHAIR FLUHARTY: You're
conparing a press release to Articles of |npeachnent?

CHAI RVAN SHOTT: |I'mjust giving --
telling you a fact.

M NORI TY VI CE CHAI R FLUHARTY: |
believe in your response to our press release |ast
week, you said you were blindsided by a press rel ease.

CHAl RMAN SHOTT:  True.
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M NORI TY VI CE CHAI R FLUHARTY: Do you
not believe that presenting Articles of |npeachnent
Wi thout telling mnority nenbers that you were going to
do so is not blindsiding thenf?

CHAI RMAN SHOTT: There is nothing
that's in those Articles of |Inpeachnent that you
haven't heard in this chanber.

M NORI TY VI CE CHAI R FLUHARTY: | notice
sone nenbers of your party are here and they haven't
been here. Did you communicate with themdirectly to
make sure they're here today?

CHAl RMAN SHOTT: | -- | asked everyone
to be here this week, w thout exception.

M NORI TY VI CE CHAI R FLUHARTY: So did
you reach out to themlast night?

CHAI RVAN SHOTT: No. But I'm-- |I'm
not gonna testify. Let's nove on. kay?

I f you have questions of counsel,
pl ease ask your questions.

M NORI TY VI CE CHAI R FLUHARTY: Sure, |
do.

Counsel -- well, | know we're
supposedl y taking these one by one now, but in going

t hrough them it appears that they could be
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duplicitous. For exanple, Article -- Articles conbine
spendi ng throughout. |Is it necessary for us -- | think
about it in a crimnal |aw sense, elenents of each
bei ng separat e.

Do you see a problemw th potenti al
duplicitous Articles that we have presented today?

MR. CASTO And as you know, | didn't
present any of the Articles on spending, so I'll have
to answer this in kind of a general --

M NORITY VI CE CHAI R FLUHARTY:  Sur e,
"' masking in a general sense.

MR. CASTO That would be the entire
wll of the Commttee as to whether or not the
Commttee -- now that this has been divided for the
consideration of the Commttee, if the Commttee felt
that any one of these Articles or any -- or several of
these Articles were duplicative and unnecessary, the
Comm ttee could -- could vote to not recommend those
Articles to the consideration of the House.

M NORI TY VI CE CHAI R FLUHARTY: Article |
Itself tal ks about justices signing and approving
contracts.

MR. CASTO Yes, sir.

M NORITY VICE CHAIR FLUHARTY: D d we
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have evi dence that they each personally signed
contracts?

MR. CASTO W do, with regard to those
two justices in Exhibit 71.

M NORI TY VI CE CHAI R FLUHARTY: And --
and that those contracts stated explicitly that it
woul d -- that overpaynent would occur?

MR. CASTO No, those contracts did not
state explicitly that overpaynent would occur, but
based upon M. Canterbury and Ms. Racer-Troy's
testinmony, M. Canterbury testified that they had a
person in the payroll office who notified the Court
when the cap in each individual senior status judge's
case had been reached -- | shouldn't say "case," |
shoul d say "in each senior status judge's enpl oynent
peri od" had been reached, and that at that tine, they
were transitioned over to a W-48.

You heard testinony from M. Racer-Troy
yesterday that upon receipt of that information, the
W/-48s were taken to the Chief Justice and to the
seni or status judge who then executed the contract and
set up the paynent using a 1099.

M NORI TY VI CE CHAI R FLUHARTY: These
| npeachnent Articles that were drafted |ast night, did
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you participate in the drafting of thenf

MR. CASTO |'mcounsel for the
Committee, sir. You can reasonably infer that to be
t he case.

M NORITY VI CE CHAI R FLUHARTY: Was
t here any commrunication with the Governor's office
about the drafting of these Articles of |npeachnent?

MR. CASTO | certainly had no
conversations with the Governor's office. | haven't
spoken with the govern -- anyone at the Governor's
office in a very long tine.

M NORI TY VI CE CHAI R FLUHARTY: That's
all I have for now Thank you.

CHAI RVAN SHOTT:  Further questions?
Del egate Ml er.

DELEGATE M LLER: Thank you,
M. Chai r man.

Counsel, in regard to Article | as it
relates to Article X -- I'msorry, Article XI on page

10 and 11 as well as Article XIV beginning on page 11,

are -- are those duplicates? Are we having nultiple
charges out of the sane offense -- are -- or are -- is
it -- is it basically stacking the charges in the

crimnal world?
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MR CASTO | -- | would define it as
the latter. | would say it's basically stacking the
charges. Because now that we have a notion to divide,
it is entirely conceivable that this body could find
t hat one of those judges nade a violation by that
action and did not -- and that the other did not.

So it's -- it's proffered for the
consideration of the Commttee. The Commttee wll
make what ever determnation it nakes.

DELEGATE M LLER: Ckay. As a natter of
procedure, hypothetically, if this body were to vote in
the affirmative for Article I, would that negate
Article XI and Article XIV as a duplicate charge
because we have al ready noved for that incorporation of
-- of those charges?

MR. CASTO You certainly could make
that notion at that tine.

DELEGATE M LLER: And -- and
M. Chairman, |'Il apologize, this may go into other
areas, but as far as this Article, as well as others,

i f further information is received or discovered to be
I n our possession, does this general novenent exenpt us
fromconsidering further charges, especially once that

our Articles could be ultimately passed by the House
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and in the hands of the Senate?

CHAl RMAN SHOTT: |'m not sure |
foll owed your question. Let ne nake sure | understand
what you're saying. Once the Senate receives our
Articles, are you saying we could -- could we or could
we not suppl enment those Articles?

DELEGATE M LLER: Yes. At -- there are
-- there are things that -- that counsel has told us
that either is not to our know edge or not in our
possessi on, and havi ng seen the vol unes upon vol unes of
doc -- of docunents that we have upstairs, it's -- |I'm
not sure that we've been able - at |east as one of the
managers - had the opportunity to fully vet everything
that's up there as it relates to particul ar charges.

Do we -- do we know that -- that we
have everything in our possession to docunent the
backup --

CHAl RMVAN SHOTT: We -- we have
subpoenaed everything that we're aware of that exists.
So yes, we have -- we've subpoenaed records and sought
records fromthe auditor; we've subpoenaed records from
the Court; the Legislative Auditor's Ofice has sought
records.

We have everything that we know t hat
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exi sts. Now, whether there's sonething out there that
we don't know at this point exists, that's a
possibility. But we have everything that we've been
informed or | ed to believe exists.

DELEGATE M LLER So if -- if we have
been m sl ed as, whether intentionally or
uni ntentionally, as we had testinony yesterday in
regard to the binder of information that had been --

t hat had been information that had been w thheld, do we
have the -- the ability to consider future information
that may have either intentionally or unintentionally
been kept from us?

CHAI RMAN SHOTT: The short answer is
yes. The logistical answer is: |t would be difficult.
Qoviously, we're in session, in extraordinary session,
until the House cones back in and goes sine die, and
then after that, as far as the House acting on any
recommendations or this Commttee being able to act
further, other than the managers, | would think that
woul d be a problemunless we're called back into
sessi on.

That's my opinion just w thout giving
it alot of reflection, but | think it would be a

| ogi stical problem but not an inpossibility.
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DELEGATE M LLER: And | -- | assune,
based on information that we have -- we've been given -
whether it was an official or unofficial neeting with a
representative of the Senate, as we charact -- as was
characterized earlier, that we have to notify each
justice of the specific charges and provide the

docunentation to back up each charge likely within a

certain period of tine. Are we prepared -- are we in a
position that we can do that in -- in a tinely fashion?
CHAI RVAN SHOTT: | think we are, if

that's the rule that they adopt. And we have,
certainly, the evidence has been distributed anong all
our Commttee nenbers that we've been | ooking at. And
we al so have ot her docunentation that has not been
submtted, just because it didn't appear to be
rel evant. But we can deliver volunes of information,
I f necessary, in a fairly short period of tine.
DELEGATE M LLER. Generally, at the --
at the end - | think it's on, likely page -- yayh, |
believe it's on page 13, beginning on line 23, when we
start tal king about the maladm nistration, corruption,
| nconpet ency, neglect of duty and certain high crines
and m sdeneanors, it was ny understandi ng that

Comm ttee nenbers were gonna get a nenorandum or sone
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type of briefing in addition to what we di scussed
yesterday with the general outlines of the -- of that
term nology and as it has been used in other areas.

Has -- has that changed and we will not
be receiving those at this point?

CHAI RMAN SHOTT: The -- the briefing
t hat counsel gave us last night during executive
session was intended to provide sone information upon
whi ch to nmake sone decisions of yourself as to howto
apply those terns, but no, we don't plan to provide any
type of nmenorandum

As we discussed last night, the Senate
I's not going to be bound by any definitions we adopt,
and we decided the best thing to do was | et each nenber
make the decision for hinself or herself as to what
these terns -- what these terns nean.

In many cases, it may just be like a --
has been observed about obscenity, "you know it when
you see it" but you mght not be able to put it into --
into termnology. So no, to answer your question,
there won't be any further briefing, but it certainly
doesn't prevent any nenber from doing their own
I ndependent research on that.

W've -- we've asked counsel to do as
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much research as possible to provide that information
for gui dance purposes, but | don't anticipate we'll be
doi ng anything further.

DELEGATE M LLER  Thank you,

M. Chai r man.
CHAI RMAN SHOTT: Del egate Foster.
DELEGATE FOSTER: Question of counsel.
The Article |, as just was discussed, is saying it may

be duplicative of Article XI and XIV, and | was
wondering if evidence were to conme forward sayi ng that
not both were included but just one were, would we
still be able to go forward with that exception on page
-- or option to change information on page 13?

O would we have to have a separate

Article for each?

MR. CASTO It's -- it's a -- that's a
|l egitimate question. |t may be safer to have a
separate Article for each. And -- or to have one -- |

mean, that's entirely up to the decision of the
Commttee. | nean, that's why that you have the
options that are included in the Articles that were
presented to you.

DELEGATE FOSTER:  Thank you.

CHAl RMAN SHOTT: Further questions?
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Counsel, the chair has a question on --
we focused on the possible violation of West Virginia
law. Did we not receive testinony yesterday that the
conversion of this paynent froma W2 to a 1099 al so
triggered a -- a failure to pay federal taxes that were
due as wel | ?

MR. CASTO It certainly did,

M. Chairman. That was Ms. Racer-Troy's testinony.

CHAI RVAN SHOTT: Specifically, |
believe, if the Social Security wage base was exceeded
-- or not exceeded, then there would be Social Security
taxes, but there's also Medicare taxes that are
assessed regardl ess of the anobunt of wages. |s that
correct?

MR. CASTO That's ny under st andi ng,

CHAl RMAN SHOTT: So are you aware of
any cases in which the West Virginia Constitution has
been held to be superior to federal |aw?

MR. CASTO No, sir.

CHAl RMAN SHOTT:  Further questions?

Del egate Lovej oy, followed by Del egate
FI ei schauer.
DELEGATE LOVEJOY: Thank you,

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2005

M . Chai r man.
Counsel, | was reading the Constitution
further. Article VIII, Section 8 -- | don't know if

you have a copy of it in front of you --

MR CASTO | don't have one with ne,
but I'lIl take your word for it.
DELEGATE LOVEJOY: (kay. It's -- it's

-- the heading is "Censure, tenporary suspension and
retirenment of justices, judges and nmagi strates;
renoval ," but within the body, the part that | want to
ask you about, it says, "Aretired justice or judge
may, with his perm ssion and with the approval of the
suprene court of appeals, be recalled by the chief
justice of the suprene court of appeals for tenporary
assignnment as a justice of the suprene court of appeals
or judge of an internedi ate appellate court, a circuit
court or a nmgistrate court."

Is that the Constitutional provision
whi ch woul d arguably enpower the Suprene Court of
Appeals to call - for lack of a better term- retired
justices or judges to sit in senior status?

MR. CASTO | think that's what gives
them the general authority, and there is further

specific authority, to ny understanding, given by the
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seni or status judge statute.

DELEGATE LOVEJOY: And -- and so if we
have a statute that says, for instance, "You can't call
certain justices or judges to sit in senior status
because they've already hit the cap,” wouldn't we be
limting the Constitutional power of the Court to -- to
enact not only the "open courts" clause, but the
Article VI1l, Section 8 part of the Constitution?

MR. CASTO The only thing that |I can
say to that is to argue ny anal ogy, and previously
there was a provision within West Virginia Code which
stated that a judge or justice who had lost their
el ection be -- and was retired involuntarily by the
voters, let's say, could not be called as a senior
status judge or justice.

To ny know edge, the Court never
violated that provision at any tine, and indeed, |ater
cane to this body - or to the Senate, one - and asked
for a revision of that statute to change that
provision, and it was changed to allow a judge or
justice who had been defeated in an election to be
appoi nted as a senior status judge or justice.

So if the Court felt that it had the

authority to do so under its own Constitutional power,
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t here woul d have been no rational reason for the Court
to come and seek an alteration in the statute.

DELEGATE LOVEJOY: But just because
t hey conme and seek alteration of the statute, does that

nmean they're conceding their Constitutional authority?

MR. CASTO | think they're concedi ng
that their Constitutional authority - |ike all
Constitutional authority - has limts.

DELEGATE LOVEJOQOY: | nean, for
I nstance, in the | ast session, we had several instances
where the executive cane -- the SNAP bill, and said,
"W -- we don't really need your authority, but we
would i ke you to go ahead and tell us it's okay." For

what ever reason, there are instances when one branch
cones, W thout conceding Constitutional authority, and
for whatever reason, seeks to have | egislative blessing
over a particular action.

| guess | still struggle with: How can
we tell themthey can't appoint certain judges when the
Constitution says it is their -- it says, "Under their
I nherent rul e- maki ng power."

MR. CASTO And that woul d be again,
that is -- that is what you are here to deci de.

| npeachnent, by its very nature, is a Constitutional
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guesti on.

DELEGATE LOVEJOY: Thank you, Counsel.
Thank you, M. Chairnman.

CHAI RMAN SHOTT: Del egate Fl ei schauer,
go ahead.

M NORI TY CHAI R FLEI SCHAUER:  Thank you,
M. Chairman. Counsel -- thank you. Thank you,

M. Chairman, and thank you, Counsel.

| was wondering about the reference to
Article -- in Article | to Chapter 10-45 of the West
Virginia Public Enpl oyees Retirenent Systemthat the
gentl eman from Boone referenced, | believe.

Do we have any evidence that there are
any -- if there's any conduct which involves the Public
Enpl oyment Retirenment Systemrather than the Judi ci al
Retirenment Systenf

MR. CASTO Yes. [It's our
under st andi ng and belief that sone of the judges who
were participating in the senior status judge program
were covered by PERS rather than by JRS.

M NORI TY CHAI R FLEI SCHAUER: Wl |, was
that presented to the Commttee? You' re saying that
you -- sonebody told you that they were?

MR. CASTO |[|'msaying that that's our
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understanding is that they were. | nean, if -- if
further testinony needs to be taken, then that's the
responsibility of the Commttee.

M NORI TY CHAI R FLEI SCHAUER. Wl | --

MR. CASTO And you wll note -- and
you wi Il note that the | anguage states "in potenti al
violation,"” not "in violation." That is a fact that
coul d be devel oped at trial in the Senate should the
Comm ttee choose to proceed with this Article.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |

understand that there -- this is the first tine we've
ever heard of that, when -- with your statenent today,
and | don't know to whom-- which ju -- judges or

justices you mght be referring, but it seens a little
out of place at this point.

MR. CASTO That's your determ nation.
That's -- again, that's not nmy determ nation to nake.
If you believe it's out of place, you certainly have
the ability to make an anmendnent to strike that
| anguage.

| -- that's entirely up to you.

M NORI TY CHAI R FLEI SCHAUER: Counsel
did you ever see any |l anguage in any of the other -- |

guess you -- you haven't |ooked at the -- have you
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| ooked at the A Janmes Manchin Articles?

MR. CASTO  Yes.

M NORI TY CHAI R FLEI SCHAUER Ckay. D d
you see any | anguage in there about potenti al
vi ol ations of the |aw?

MR CASTO | don't recall. | have a
copy of that if --

(Counsel was handed a copy.)

MR. CASTO Thanks, Pal.

No, for this reason. There were no
viol ations of law, of actual statutory |aw, charged
agai nst Treasurer Manchi n.

Q Ckay. And you didn't | ook back at the only
ot her instance of inpeachnent to see if they alleged

potential violations.

MR. CASTO | have | ooked at those, but
it has been sone tinme since | |ooked at those, and | do
not recall that they -- | believe that they did allege
violations of the law. | don't know that they utilized
the word "potential,"” but | know that those allegations

agai nst the treasurer and auditor undertaken in the
1870s did allege violations of statutory |aw,
specifically with regard to the manner in which they

had received funds in a manner contrary to state | aw.
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There was alleged illegality, but |
cannot renenber in the manner precisely whether it was
al l eged violation or the potential violation.

M NORITY CHAI R FLEI SCHAUER: So we
don't know whether this potential violation |anguage

has been i ncluded before or whether it's ever worked in

an -- in an inpeachnent proceeding.
MR CASTO | would -- | would have to
answer that is correct. W -- | cannot state that with

definitiveness at this tine.

M NORI TY CHAI R FLEI SCHAUER: Ckay,
t hank you, Counsel.

Thank you, M. Chairman.

CHAI RMAN SHOTT:  Further questions of
counsel ? Further questions of counsel?

Because of the simlarity of the --
these -- this count with -- | think it's 6, 11 and 14,
we mght as well take questions regarding those
Articles at this tinme as well.

And just for clarity, | believe the --
t he question was asked as to whether the adoption of
Article I would elimnate the Articles that are
I ndi vidual ly characterized, and | don't think that's

necessarily so, because keep in mnd, the Senate may -

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O O b~ W DN PP

N NN NN R R R R R R R R R R
A W N FP O © 0 N O 00 W N P O

VOLUME VIII - August 07, 2018 2012

for one reason or another dot -- not accept Article I, but
may be willing to accept one of the other individual
Articles.

So we probably would continue to con --
consi der those Articles as well, even if Article | is
adopt ed.

Let's just go ahead and exhaust any
questions we have on Articles V, | X and Xl V.

Are those the correct Articles, counsel,
that deal with this issue?

MR. CASTO If you'll just give ne a
second, M. Chairman, I'll confirmthat for you.

| believe it's actually Article VI --

CHAI RMAN SHOTT: VI, |'"msorry.

MR. CASTO -- which would -- which is the
qguestion that Del egate Lovej oy asked ne about Justice
Loughry's execution of the Admnistrative Oder, Article
XI and Article Xl V.

CHAI RMAN SHOTT: Okay. Those Articles are
open for questioning as well since they all involve the
sanme basic activity.

DELEGATE M LLER  Coul d you repeat the
Articles, please?

MR CASTO VI, XI and XV, sir.
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CHAI RMAN SHOTT: Are there questions?

Del egate Fl uharty.

M NORI TY VI CE CHAI R FLUHARTY:  Thank
you, M. Chairnman.

Counsel, | was going through these
Articles. Were are the findings of fact?

MR. CASTO Well, there -- there are no
findings of fact there. The Committee --

M NORI TY VI CE CHAI R FLUHARTY: \Were?

MR. CASTO | said, sir, there are no
findings of fact.

M NORI TY VI CE CHAI R FLUHARTY: There
are no findings of fact?

Al'l right. Have you read House
Resol uti on 2017

MR. CASTO | have, sir, but | have not
read it today.

M NORI TY VI CE CHAI R FLUHARTY: Well, do
you know that we're required to have findings of fact?

MR. CASTO | think, sir, that ny
understanding is - based upon the Manchin Articles -
that the term"findings of fact" which was used at the
sane tine, that the proffernent of these Articles is

I ndeed equivalent to a finding of fact. The -- but
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that, again, is your interpretation, sir.

M NORI TY VI CE CHAI R FLUHARTY: So based
upon the clear wording of House Resolution 201, it says
we're "To nmake findings of fact based upon such

I nvestigations and hearings;" and "To report to the
House of Delegates its findings of facts and any
recomrendati ons consistent with those findings of facts
whi ch the Conmttee nay deem proper."”

| mean, you're -- you're aware how this
works in the legal system You draft separate findings
of fact. |'mjust wondering why we haven't done that.

MR. CASTO Because, sir, that is not
the manner in which inpeachnent is done.

M NORI TY VI CE CHAI R FLUHARTY: Wl |,
the findings of fact in House Resolution 201 are
referenced separate from proposed Articles of
| npeachnment. Am | wong in that observation?

MR. CASTO | don't believe that you're
wrong in that.

M NORI TY VI CE CHAI R FLUHARTY: Ckay.

So ny question is: Wy are there not separate findings
of fact? Could -- naybe the Chairnman could enlighten
us.

CHAl RMAN SHOTT: Yeah, the finding of
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fact is subsuned -- subsuned into the Articles. W
woul dn't be making -- we wouldn't be offering these
Articles if we didn't find the facts that are based on
-- that are set forth in each -- excuse ne -- in each
article.

So they' re fundanental |y enconpassed in
t he sane docunent.

M NORI TY VI CE CHAIR FLUHARTY: So we're
not gonna follow the clear wordi ng of House Resol ution
201 which the Chairman has referenced nunerous tines
t hrough these proceedi ngs which we overwhel m ngly voted
- | believe it was 89 to zero - overwhel mngly voted
on. We're not going to follow the House Resol ution
201.

CHAI RMAN SHOTT: It is the
i nterpretation of the Chair that the adoption of the
Articles of |Inpeachnent are a statenent of what we find
as facts to justify those -- those articles. Keep in
mnd, this is not either a civil or crimnal procedure.
It is a hybrid procedure.

It's followng -- we are follow ng very
little precedent, but we are follow ng the sane
precedent that was followed in 1989 in the A Janes

Manchi n case.
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M NORI TY VI CE CHAI R FLUHARTY: Wbul d
you agree with ne we are to foll ow House Resol ution
2017

CHAI RMAN SHOTT: | believe we are
foll om ng House Resol uti on 201.

M NORITY VI CE CHAI R FLUHARTY: That's
all 1 have.

CHAl RMAN SHOTT: Further questions?

Par don. Del egat e Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER: Thank you,

M. -- thank you, M. Chairman. | think the gentleman
has raised a valid point. If we |look at the Resol ution
that enpowers this Conmttee to act, it -- it says that

we are to make findings of fact based upon such

I nvestigation and hearing and to report to the House of
Del egates its findings of fact and any recommendati ons
consistent with those findings, of which the Commttee
may deem proper.

And normally -- | know a | ot of people
say in here, "W're not |awers," but nmany of us are,
and | think it's Rule 52 that requires Courts to nake
findings of fact and also that their recomendati ons
for any Resolution has to be consistent with those

findings of fact.
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And I'mjust a little concerned that if
we don't have findings of fact that there could be sone
flaw that could nean that the final Resolution by the
House woul d be deened to be not valid.

And | don't think it would be that hard
to make findings of facts, but | think that woul d be
consistent wwth the -- with the Resolution, and | think
that's what authorizes us to act at all, is the
Resol uti on.

Sol think we -- if there -- there
woul d be sone wisdomin trying to track the | anguage of
the Resolution, and it would be consistent wth any
ot her proceeding that we have in West Virginia that
when there are requirenments of findings of fact and --

in this case, it's not conclusions of law, but it's

recommendations -- that we should followthat.
CHAl RMAN SHOTT: And to the -- to the
gentl el ady, | appreciate your expression of concern,

but | also note that the proposed Articles that were
circulated with the press release did not contain any
findings of fact, so it seens a little bit disingenuous
at this point that Articles that were proposed by the
mnority party now apparently are consi dered

I nsufficient because it did not include findings of
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fact.

But ny ruling is that the -- the
Resol uti on and what we've done here, any findings of
fact are basically the facts set forth in the proposed
Articles, upon which we recommend i npeachnent of the
justices who are naned in each Article.

M NORI TY CHAI R FLEI SCHAUER:

M. Chairman, | know that the press rel ease was not
percei ved as wel coned, but it was the Wednesday before
our Monday neeting. It wasn't |ike we were
blindsiding. And we did not feel |ike we had the
option of -- of noving the question.

So if we couldn't do that within the
Comm ttee, that was the action that we took. However,
| think the gentleman's point -- and -- and | guess --
| think we risk having a flaw in these Resolution -- or
in these Articles if we don't correct that, if we don't
follow the procedure that -- that the House did.

And | understand that's your ruling,
but I -- | think if we want to acconplish anything, we
should foll ow the Resol ution.

Thank you, M. Chairnman.

CHAl RMAN SHOTT: Your point is noted.

Furt her questions regardi ng any of
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these Articles. Gentlelady -- Del egate Sumrers.
DELEGATE SUMVERS: Point of inquiry:
Does the Resolution finding of fact definition -- it

means sonething totally different to you as a | awer
perhaps than it does to nme as a nurse. Does that
definition brought forth in that Resolution nean the
| egal definitionin acrimnal trial?

CHAI RVAN SHOTT: This -- as we've
i ndicated, this is not a crimnal proceeding; it's not
a civil proceeding. It is a hybrid proceedi ng based
upon very undefined -- undefined guidelines in the
Constitution, and we have been adhering to past
practice which is only, to our know edge, recent
practice since 1989 wth regard to A Janes Manchin.

So that's -- that's what we're doing.
We're follow ng that precedent.

DELEGATE SUMMERS: Thank you.

CHAI RVAN SHOTT: Del egate M1 ler.

DELEGATE M LLER:  Thank you,
M. Chairman. And kind of being the guy that started
us down this path, ny concern whether -- whether we
believe that there are crines, if you wll, or not -
regardless of that - if -- if -- is there any chance,

or what would be the -- no, let me ask it a different
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way.

Do we understand or have any idea of
how t he Senate nay perceive Articles that we send over
that do not specify a finding of fact as outlined in
our enacting Resol ution?

My concernis, | don't want this to
bl ow up in our face, because | think we have sone --
sone violations that -- that we all find offensive, and
| i kely on one or nore, we -- there's a -- there's a
good degree of possibility that we're gonna vote for
Articles of Inpeachnent.

But if -- if we are not technically
sound with our own chargi ng docunent, can that blow up

in our face when it gets to the Senate?

CHAI RVAN SHOTT: Well, let nme note that
the -- yayh -- the Resol ution does not require us to
make findings of fact. |If you | ook at the | anguage

that led into it on line 11 of page 2, it just says,
"The House Commttee on the Judiciary be, and it is by
this Resolution, enpowered,” and then it sets out what
we have the power to do, but | think it |eaves pretty
much our own process to us.

If we do -- if it was necessary -- if

we felt necessary to actually outline separate facts,
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we could do so, and then if we did so, we could -- we
shoul d report those separate findings to the full
House, but | don't believe that the way the | anguage of
the Resolution is -- is -- is drafted, it requires us
to do that. It sinply enpowers us to do that.
But if we choose to do that, then we
shoul d report those separate findings to the full
House. That's the way | read the Resol ution.
| understand that, just |ike any
Resolution, it's subject to different interpretations,
but the word "enpowered" to ne does not require us to
do that; it just gives us the authority to do that.
DELEGATE M LLER  Having -- having been
sonmewhat enlightened on the potential thought process
of the Senate, would it be prudent for us to do that?
CHAI RMVAN SHOTT: Prudent is -- prudent?

| don't think it's necessary. |If the nenbers of the
Committee feel like they want to do that, we could do
that. W could neke a brief recess and -- and propose
fi ndi ngs.

But | think the findings -- the facts
t hat have been stated in the -- in the Resolution or
the Articles, certainly all you could -- you coul d

regurgitate those in another form but that's basically

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018

2022

the findings that we're maki ng when we adopt an

i ndi vidual Article, are the facts that are in that

Article.
DELEGATE M LLER.  Thank you,
M. Chai r man.
CHAI RMAN SHOTT:  Uh- huh. Yes, Del egate
Byr d.
DELEGATE BYRD: Thank you,
M. Chairman. | think you alluded to this. | think we

just need to remnd the Commttee, obviously, that the
rules of the House apply. |It's ny understanding - and
| don't know what the Chairman's proposed schedule is

today - but obviously we'll have tine - and correct ne
If I"'mwong - to anend in Commttee and anend on the

floor.

CHAl RMAN SHOTT:  Correct.

DELEGATE BYRD: So | would just ask --
| don't want to make a notion, unless you thinks it's
proper. But | would ask that we defer voting on these
Articles, take questions from counsel, maybe have an
hour, hour and a half working lunch, to where both
menbers of all parties can have a chance to draft
amendnments in Coonmittee, if needed, and then cone back,

vote on those and -- per Article if that would be a
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notion that the Chair would entertain or -- accept that
reconmendat i on.

CHAI RMVAN SHOTT: Well, we are |unping
these particular Articles together to see how nmuch tine
t hat takes.

Let's see what questions we have. W
-- we'll be breaking for lunch, if that coincides wth
the tinme needed to -- to consider additional anmendnents
and so forth, but there will be a period of tinme to
anmend once we finish the questions, discussion and
we'll take a -- have an anendnent stage so it may
coincide with the [unch hour, in which case your --
your reconmmendation woul d be realized.

Del egate Fl uharty.

M NORI TY VI CE CHAI R FLUHARTY: Thank
you, M. Chairman. | just want to draw attention to
House Resol ution 201 again, and primarily Section 4
whi ch says we are to report to the House of Del egates
its findings of fact and any reconmendati ons consi st ent
with those findings of fact.

Now, ny reading of that is that the
findings of fact and the recommendati ons are separ at e,
so |"'mworried that we're gonna nove forward and this

I s gonna be flawed and we're gonna have Constituti onal
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| ssues follow ng that.

Is it the Chair's recommendati on and
reading of Section 4 that they are not separate and
that Articles of Inpeachnment - which | would argue
woul d be the recommendati ons based upon the findings of
fact - are just globally acceptable?

CHAI RMAN SHOTT: Once again, if you
| ook at the | anguage that leads in to those nunbered
par agr aphs, beginning at Line 12, we have the power to
do certain things. |If we do choose No. 3, to nake
findings of fact based upon the investigation - which
we are enpowered to do - then No. 4 would require us to
report those findings of fact to the full house.

Once again, | don't think it's
necessary that we nake those findings. | think it's
easy to conclude that factual determ nations are the
basis for the Articles that we're seeking to have
consi dered here today. But if we would make separate
findings of fact, then ny reading of that -- in the
entirety of that section is, we should report those
separate findings of fact and any reconmmendati on.

Because keep in mnd, we also are
charged to make recommendati ons about changes in

| egi sl ation, so we m ght choose to nmake findi ngs of
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fact separately dealing with the need for additional
| egi slation, in which case, if we did that, we would
report those findings of fact.

But the word "enpowered" -- in other
words, | would say if -- if -- if this Resolution
required the findings of fact, it would say in Line 12,
"The Judiciary Commttee be and it shall -- by this
Resol ution, shall" and then go on down to Line 3 to
make findings of fact and so forth.

So | think the word "enpowered" gives
us the ability to do so but does not require us to do
so. And we have not.

M NORI TY VI CE CHAI R FLUHARTY: Wl |,

there are al so other inportant words, |ike "pursuant."
Now, | think it's clear at the end, follow ng
Subsection (5): "Further resolved, That in carrying

out its duties pursuant to this Resolution.”

| nmean, that seens to ne that we nust
adhere to the wording of the Resolution and not pick
and choose what words we want to use.

"' m cauti ous about the wording here.
It seens to ne the Chair's representation to the
Commttee is that we may just go ahead and negl ect

certain words that appear in our Resol ution.
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CHAI RMAN SHOTT: And to the gentl eman,
' m not suggesting we overl ook any words. | think

wor ds have neanings. It says "authorized" at the end

of Line 25, it doesn't say "shall," it says, "is
aut hori zed. "

If it said "shall,"” then obviously
that's mandatory, but "is authorized" neans that we
choose what we wi sh to do regarding that authority
that's given to us in Lines 12 through 23.

M NORI TY VI CE CHAI R FLUHARTY: \When the
Articles of |npeachnent were drafted in the dark of
ni ght last night, did anybody bring up the i ssues about
the findings of fact?

CHAI RVAN SHOTT: | don't recall that
di scussi on.

M NORITY VICE CHAIR FLUHARTY: So this
| ssue was not brought up until today.

CHAI RVAN SHOTT: If it was -- if it's
been brought up before, | don't recall when. That's ny
best answer. | don't recall it being brought up
bef ore.

M NORI TY VI CE CHAI R FLUHARTY: Al
right, thank you.

CHAl RMAN SHOTT: Further questions?
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Are you -- yes. Delegate Moore.

DELEGATE MOORE: Thank you,

M. Chairman. |'d like to ask a question of counsel.

MR. CASTO Yes, sir.

CHAl RMAN SHOTT: Yes, go ahead.

DELEGATE MOORE: So currently, though,
as you've stated - and others who have stood at that
podi um - we're using the precedence that's been set
before us by the A Janmes Manchi n i npeachnent
proceedings; is that correct?

MR. CASTO Yes, sir.

DELEGATE MOORE: Was there findings of
fact wwthin those Articles of Inpeachnent that were
adopt ed by the House?

MR. CASTO No, sir.

DELEGATE MOORE: Thank you.

CHAl RMAN SHOTT:  Further questions?
Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,

M. Chairman. Thank you, M. Chairman. | would |ike
to actually respond to a delegate -- a question from
the delegate from Taylor -- | think she -- | don't know

whet her she was asking you or asking ne. But if |

m ght just expand a little bit on what findings of fact
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typically is. Usually it's a list, a nunbered |ist,
that "On this date, this happened,” and so on.

And then the Resolution also says, "To
report to the House" "its findings of fact and any
recomendati ons consistent with those findings."

So one of the reasons you do that is
you -- you nake a list of findings, and then your
recomendati ons have to tie in to those findings.

Because if we didn't do -- the purpose
of an investigation is to find facts, and then to nake
recommendations prior to the trial.

So | don't knowif that is helpful, but
that's normally how findings of fact are, and they're
required in all judicial decisions, that they -- and
that goes fromthe up and down in the court, in the
magi strate |l evels, they have to nake findings. Before
t hey concl ude anyone's guilty of, for exanple, donestic
vi ol ence, they have to say, "This person struck that
person on this date,” and then so on.

So that's what | -- how | think of as
findings of fact. And | didn't realize this was in
here, and thank the gentleman from-- for pointing that
out to us, because | do think it's a potential flaw

| did have another question, if | mght
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ask of counsel .

CHAI RVAN SHOTT:  Proceed.

M NORI TY CHAI R FLEI SCHAUER: So did we
have any testinony that the judges were pai d?

MR. CASTO You nean that the judges
were actually paid --

M NORI TY CHAI R FLEI SCHAUER: Yes, and
that they received in excess --

MR. CASTO -- that the senior status
judges col | ected noneys in excess. Yes, | think --

M NORI TY CHAI R FLEI SCHAUER: Do we have
a docunent on that?

MR. CASTO | think we do. | think the
Auditor's docunents that are in the file that we tal ked
about yesterday in Exhibit 71 clearly showed that they
wer e pai d.

M NORI TY CHAI R FLEI SCHAUER: Can we go
back and | ook at that? | think that's really inportant
for us to make sure we understand what the evidence
was.

MR. CASTO That's it, John. That's it
right there, 71. You' ve got it right there. | just
need it, yayh.

Dude, that's it. That's 71. That's
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the -- right there. Mre than that. | need
everything. Yeah.

If you'll look in the file, in Exhibit
71, you will see --

M NORITY CHAIR FLEI SCHAUER: 71 or 727

MR CASTO 71.

M NORI TY CHAI R FLEI SCHAUER.  Ckay.

MR. CASTO -- you will see a docunent
-- well, I"'mnot seeing it now That's great.

M NORI TY CHAI R FLEI SCHAUER:  Yeah.

MR CASTO |I'mnot seeing it in this
-- inthis exhibit that | have in front of ne.

M NORI TY CHAIR FLEI SCHAUER: | think 71
Is the Admnistrative Orders. That's where -- where |
have it.

MR. CASTO 71 has sone of the
Adm ni strative Orders, but we had --

M NORI TY CHAI R FLEI SCHAUER: Maybe it's
I n the back?

MR. CASTO M. Chairman, can we take a
break, see if we can find this piece of evidence? 65
may be it.

CHAI RVAN SHOTT: Conmmittee will be at

-- commttee will be at ease for a couple of m nutes.
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DELEGATE ROBI NSON:  Thank you,

M. Chairman --
CHAl RMAN SHOTT: Coul d you use your
m crophone? | can't hear you --
DELEGATE ROBINSON:. | just had -- while
we're -- while we're giving hima second, | had a
followup question of a simlar -- simlar question.
CHAI RMAN SHOTT: Fol Il ow-up question to
whont?

DELEGATE ROBI NSON:  Just a followup to
the sane question the mnority chair asked.

CHAl RMAN SHOTT: Your question is to
counsel ?

DELEGATE ROBI NSON:  Yes.

MR. CASTO Fire away.

CHAI RMAN SHOTT: Go ahead.

DELEGATE ROBINSON: In the -- in the
sane realmof the gentlelady's question, do we al so
have docunents from PERS or retirenent that they didn't
rei mburse PERS or sonething to that sort? | nean, if
we're calling this -- these are our facts, do we have
t hose facts?

MR. CASTO Let ne say this to you,
sir: A 1099 form by its very definition, does not
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contain a wthdrawal for paynents to the PERS system

DELEGATE ROBI NSON: So we have proof of
a 1099 that they were paid the noneys, but do we have
proof that they didn't reinburse their retirenent or
sonething just as -- was it Justice McHugh or sonething
did that in the past?

MR. CASTO Justice MHugh did nmake
I ndi vi dual reinbursenments, but he reinbursed the State
Treasurer, in ny understanding, for everything that he
paid --

DELEGATE ROBINSON: Well, | -- ny
question is -- is maybe kind of vague, but since we're
calling this our findings of fact --

MR CASTO No, | don't think your
guestion is vague at all. | think you asked ne if |
understand --

DELEGATE ROBINSON: Can | finish ny
question?

MR. CASTO -- correctly --

DELEGATE ROBINSON: Can | finish ny
question first?

MR. CASTO | was trying to answer your
gquesti on.

DELEGATE ROBINSON: If we're calling
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this our findings of fact, do we have the fact that
they didn't reinburse the retirenent or they didn't
equal out sonmewhere that -- | nean, we have --

We have a 1099 that says that they were
paid. Do we have proof that they didn't reinburse or
they didn't --

MR CASTO And if you'll listen -- if
you'll listen to ny --

DELEGATE ROBI NSON: -- equal out --

MR. CASTO -- ny comrent once again, a

1099, by its definition, is a paynent nmade to an
| ndependent contractor. It is a lunp sum paynent. It
contains no wthdrawal s.

DELEGATE ROBI NSON:  So your answer isS
no, we don't have that information.

MR. CASTO No, sir, that is not ny
answer. Because --

DELEGATE ROBI NSON:  So we have -- a
1099 proves that we have paid the --

DELEGATE SOBONYA: Poi nt of order,
M. Chai r man.

CHAI RVAN SHOTT: What is your point of
order?

DELEGATE SOBONYA: |'d appreciate it if
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we coul d have an answer by counsel before badgering the
counsel .

CHAI RVAN SHOTT: Yes. Yes, I'll ask
both parties to wait until the other party finishes the
guestion, and then the other -- the person asking the
guestion, please wait until counsel answers the
guestion before you start your next question.

DELEGATE ROBI NSON:  Counsel, when does
a person receive their 1099? Wy is -- what is the
reason for filling out a 1099?

MR. CASTO You don't fill out a 1099;
a 1099 is filled out by the payor, in this case, the
Court.

DELEGATE ROBI NSON:  What is the purpose
for filling out that 10997

MR. CASTO To ensure that the person
I s paid.

DELEGATE ROBINSON:. Ckay. so it is
used when a person is paid, correct?

MR. CASTO That's just what | said,

DELEGATE ROBI NSON: Okay. Does it have
anything to do with the previous judges or the senior

status judges' retirenent or any of that -- thing of
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t hat sort?

MR. CASTO Yes, sir, it does.

DELEGATE ROBINSON: It does?

MR. CASTO Yes, sir.

DELEGATE ROBINSON: And it justifies
that at the end of the yayr, they didn't reinburse or
anything, their retirenent systemto be sure that they
conply with the Code section we have cited in the
Articles?

MR. CASTO No, sir. The
responsibility to pay to the retirenent systemis not
tore -- the responsibility of the senior status
judges, sir. It is the responsibility of the Suprene
Court of Appeals of West Virginia which tenders that
paynent to them sir.

DELEGATE ROBINSON: So we're clear that
they didn't -- that at the end of the yayr, they were
paid over the -- what the Code states is circuit court
| evel, that we know for a fact that they were paid over
that | evel.

MR. CASTO We know that from
Ms. Racer-Troy's testinony, that the entire reason they
were paid by 1099s and we know that from

M. Canterbury's testinony, that the entire reason they
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were paid by 1099s was because they had al ready
exceeded the | evel of paynent that was due to a circuit
court judge.

DELEGATE ROBI NSON:  kay, thank you.

CHAl RMAN SHOTT: Counsel, do you want
to go back to the question asked earlier about the
evi dence of paynent?

MR. CASTO Yes, sir. This is a
paynent sheet fromthe FIMS system furni shed by the
office of the State Auditor show ng paynents nade to a
circuit judge by assignnent, senior status judge, the
Honor abl e Thonas Keadl e, which shows the paynent was
made in the formof a 1099 to justice Keadle -- to
Judge Keadl e, excuse ne.

And then this is the formwhich he
filled out as an invoice, and there's another form |
believe, simlarly situated, and then at the end, we
have the W/-48 which is his independent contractor form
which is signed by Judge Keadl e and endorsed in this
case by Chief Justice Benjam n.

CHAl RMAN SHOTT: Del egate Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you.
| guess, what -- do we know what each of these retired

judges are receiving for their retirenent benefits?
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MR. CASTO W do not. W only know
fromthe testinony of Ms. Racer-Troy and M. Canterbury
that at the tine when the judge's per diem and
retirement benefits nmet the statutory limtation, that
follow ng that period, they were paid utilizing the
mechani smthat is in place that is enbodied by this
West Virgini a-48.

We al so know that to be the case from
the Adm nistrative Oder entered by Justice Loughry
regul ari zi ng that process.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |
guess where I'mgoing with this is: This docunent,
which is the invoice, cover sheet and Exhibit 65, it
says that the total invoice amount is $9, 787. 50.

Do we know how nuch that exceeded --
whether -- is this docunent, in itself, evidence that
the salary of a -- a circuit judge was exceeded?

MR. CASTO | would say that in this
case, it is evidence that -- it is evidence that that
sal ary was exceeded to the tune of at |east $9, 787.50,
based upon ny reading of that particular exhibit.

Because we have the testinony of
M. Canterbury and Ms. Racer-Troy and the
Adm nistrative Order entered by Justice Loughry that
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states that this provision was being used in exanpl es
where those judges had al ready exceeded the salary cap.
M NORI TY CHAI R FLEI SCHAUER: Wl |, how
do we know, as one of the -- our nenbers pointed out
yesterday, | believe, that -- that this is "senior
status judge per diem" That's what the docunent says.
How do we know that this particular docunent is not

valid per diem that does not exceed the salary of --

MR. CASTO | think you can tell that
by --

M NORI TY CHAI R FLEI SCHAUER: -- a
j udge.

MR. CASTO I'Ill tell you how you can

tell that. This is a docunent endorsed by Judge Keadl e
and judge -- Justice Benjamn on April the 11th, 201S3.
This is the W-48 --

M NORI TY CHAI R FLEI SCHAUER: Ckay, |'m
| ooking at the first page of 65, what the --

MR. CASTO Right, this is the fourth
page of forty -- of 65.

M NORI TY CHAI R FLEI SCHAUER: Ckay,

well, I"'m-- 1 was |ooking at that --
MR. CASTO  Yeah.
M NORI TY CHAI R FLEI SCHAUER: -- and
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that was all on the screen.
MR. CASTO Yeah, yayh, and so |I'm
trying to walk you through this. So this is the first

docunent that's actually executed. They're actually in

reverse order. This is the docunent that's executed by

Judge Keadl e and Justice Benjamn to entitle Judge

Keadl e to paynent.

Once he is then entitled to paynent as

an -- as a co -- independent contractor, he then
executes these two invoices - which are then shown -
for dates for which he sat the bench in Morefield by
speci al assignnent in the nonths of April and May and
he turns those into the Court on July 1 of that yayr.

It's then endorsed by Ms. Racer-Troy,
on, | believe, August 1 of that yayr, and then we see
this invoice cover sheet which then confirns that
paynent was nmade by the Auditor's Ofice to Judge
Keadl e based upon his services rendered under that
contract. And you can see that the date prepared is
August 1, 2013.

So at that point, the paynent then
flows to Judge Keadle fromthe Auditor and Treasurer
based upon his performance of his duties under that

| ndependent contract.
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M NORI TY CHAI R FLEI SCHAUER:  But
there's no evidence in these docunents about the anount
that M. -- that Judge Keadle is receiving for
retirenent, correct? And --

MR CASTO Wthin Exhibit 65, that
woul d be correct.

M NORI TY CHAI R FLEI SCHAUER: And there
are different levels of retirement.

MR. CASTO  Absol utely.

M NORI TY CHAI R FLEI SCHAUER: And |
don't know whet her we asked this question - although I
think that it was certainly inplied by sone of the
guestioning - if the Auditor nmade this paynent,
woul dn't the Auditor be guilty of the sane things that
the justices are being accused of?

MR. CASTO Well, whatever -- whatever
responsibility the Auditor would bear is beyond the
scope of this proceeding. | nean, he's not a subject
of i1 npeachnent by the House, and the Auditor at that
time is now no | onger the Auditor.

So | nean, whatever responsibility he
woul d -- he woul d have accrued is beyond the scope of
this proceedi ng's cogni zance.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2041

think that this is pretty newterritory. Have we
| ooked i nto whether our current Auditor has paid any of
t hese charges?

MR. CASTO | haven't had any
di scussions wth the Auditor's Ofice on that. Qhers
have, but | certainly haven't.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman.

CHAI RMAN SHOTT: Del egat e Robi nson,
foll owed by Del egate Ml er.

DELEGATE ROBI NSON:  Thank you,

M. Chairman. Counsel, what's the -- can you tell ne,
how will we -- go through the math with ne. On a --

MR CASTO  Sure.

DELEGATE ROBINSON: On this, are we
tal king about a daily rate for a circuit judge, or are
we tal king about an annual rate for a circuit judge?
What's the -- what's the Code inply?

MR. CASTO Well, there are two rates
that would conme into con -- with a -- with a circuit
judge, a circuit judge, a reqularly-sitting circuit
judge - let's say any of the judges here in Kanawha
County - are paid on an annual salary basis. They're

paid $126, 000 a yayr every two weeks -- you know, a
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percentage of that on an every-two-week basis.

DELEGATE ROBINSON: So in the Code, are
we saying -- explain the Code to ne. Are we saying
that a senior status judge cannot get nore per day --

MR. CASTO No, sir.

DELEGATE ROBI NSON: -- or are we saying
total for the yayr?

MR. CASTO The total for the yayr,

DELEGATE ROBI NSON:  So we're sayi ng
that a senior status judge can't get paid nore than
$126, 000 annual | y?

MR. CASTO Yes, sir. Because the idea
s, as | understand it, that the senior status judge
cannot get nore for doing the work of a judge than a
regul ar judge gets paid.

DELEGATE ROBI NSON: Ckay, that nakes
sense.

MR. CASTO  Yeah.

DELEGATE ROBINSON: And |'ve got -- and
my not ebook's kind of funky here, but |I've got the --

MR. CASTO That's all right, I'll bear
W th you.

DELEGATE ROBINSON: -- that's the --
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|'ve got the Adm nistrative Order, anendnent of per
diemrate paid to senior status judges.

Now, go through the math with ne there.
W're paying -- we're noving it from $300 per day to $4
-- $435.00; is that the case?

MR. CASTQO That's ny under st andi ng
that that's the current per diempay rate, yayh.

DELEGATE ROBI NSON:  So we're payi ng
t hem $435. 00, and go through ne -- where's -- where's
the receipt -- or you're just showing the mnority
chair there a sheet of the -- how the process of
paynent goes?

MR. CASTO Yeah, let's go back through
that one nore tinme. So it proceeds fromthe West
Virginia-48 agreenent, which is where the judge agrees
to performthe duties of a senior status judge, in this
case, fromthe date of April the 16th, 2013 until the
end of the yayr, to be paid at the rate of $435. 00.

Now, this -- this, however, is not the
agreenent he woul d have executed originally. He would
have been filling out a W2. | don't know-- as | told
the lady from Monongalia, | don't know the precise
pensi on status of Judge Keadl e, but he was a | ong-term

circuit judge.
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So let's assune, just for the sake of
argunent, that he retired under the Judicial Retirenent
System and col | ected $90, 000 per yayr, which is the
retirenment pay of a judge under the Judges' Retirenent
System

He woul d then be able to earn
approxi mately $36,000 sitting as a senior status judge
before his pay would equal that of a regular circuit
j udge.

So --

DELEGATE ROBI NSON:  So he could work 75
-- around 75 days or so before he exceeds that?

MR. CASTO That sounds about right.

75 to -- sonmewhere between 75 and 90 days --

DELEGATE ROBI NSON:  Ckay.

MR. CASTO -- he would -- he would hit
t hat marKk.

So since he's probably working a
five-day week, you would assune about sixteen weeks or
approxi mately four calendar nonths. That seens to be
what is indicated here, because you'll note that Judge
Keadl e starts the West Virginia-48 - which would be a
1099 paynent - on or about the 16th of April, so in

this case, it's only been about three and a half
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cal endar nonths, but that is entirely possible that at
that point, he may have hit that per diemrate.

DELEGATE ROBI NSON: Ckay, and just --
or Judge Keadle is one of the ones we're naking
accusation this -- this was a schene created to Il et him
get paid over the $126, 000?

MR. CASTO Yes, sir.

DELEGATE ROBI NSON:  So do we have a --
| mean, do we have sone kind of result of his total --
do we actually know what his retirenent paynent was?

MR. CASTO W do not, sir.

DELEGATE ROBI NSON: Do we know at the
end of the yayr if he -- if he reinbursed or sent
sonet hing back to the retirenent fund? | nean --

MR. CASTO W do have testinony that
the only judge that ever did so with regard to -- to
repaynent was Justice MHugh.

DELEGATE ROBI NSON:  Wien -- do --
typically, does the Admnistrative Director of the
courts, is he aware of a person's retirenent status or
what they're paying in or paying out? O is that
typical ?

MR. CASTO Well, you know, based upon
the testinmony from M. Canterbury, who was the
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| ong-time Administrative Director at the Court --

DELEGATE ROBINSON: | 'm sorry.

MR. CASTO He said -- he said that he
kept a record and that soneone in the payroll office
kept a record, and that they kept a record when these
seni or status judges' total conpensation equal ed the
salary of a senior status circuit ju -- equal ed that of
a regular circuit judge, and the senior status judges
were then placed upon these W/-48s and paid in the form
of a 1099.

Now, Canterbury, again, was
Adm nistrative Director for nearly a decade, or over a
decade. And that's -- you know, that's -- we have only
his testinony to go on that that was a function that
he, as Adm nistrative Director, did indeed apparently
do.

DELEGATE ROBI NSON:  So the
Adm nistrative Director, his testinony cones from
speaking to soneone who's in charge of retirenents for
t he Suprenme Court --

MR. CASTO | don't think in charge of
retirenents, sir. | think actually in charge of
payrol | .

DELEGATE ROBI NSON: So we have a person
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-- we have an Admnistrative Director that testified
who was told by soneone who was in charge of payrol
who was told by sonebody that was in charge of the
Suprene Court's -- over the judiciary retirenent fund.

MR. CASTO | don't think that's an
accurate representation. | think that if you're saying
with regard to how these W-48s were initiated -- now,
i f you're tal ki ng about repaynents, | think we have to
depend upon the testinony that was offered to us that
-- from Ms. Racer-Troy and from-- from M. Canterbury
that that was the only know edge that they had of
anyone who had repaid.

What their basis of know edge was, |
don't specifically recall at this tinme. Ohers may

have a better recollection than ne.

DELEGATE ROBINSON: | think that's ny
concern, Counsel, is that's our only basis of know edge
and we're calling it a finding of fact -- we're using

that as a finding of fact for four out of 14 Articles.
| think that's ny issue.

MR. CASTO Well, and, again, you know,
that -- that's for you to weigh, sir. | nean, you are
-- you are the elected official, and it's entirely your

deci si on.
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DELEGATE ROBI NSON:  And -- and just as
the gentl el ady said, the Auditor would have received
all the payroll requests fromthe Suprene Court and
signed off on the checks to send to these people for
the W-48 and for any 1099 or anything of that sort as
wel | .

MR. CASTO No, | think what the
Auditor actually signs off is a treasury warrant which
t hen causes the Treasurer to issue the check, but your
point is well-founded, sir.

DELEGATE ROBI NSON: Ckay, thank you.

CHAl RMAN SHOTT: Further questions.

Del egate Ml er.

DELEGATE M LLER  Thank you,

M. Chairman. Counsel, | think we went over this
earlier, that Article | applies to Public Enpl oyees
Retirement System only?

MR. CASTO No, it applies to
everything. It specifically nentions PERS within it,
but | don't think that it only applies to judges who
wer e under PERS.

DELEGATE M LLER: Wen | asked earlier
in regard to the provisions of --

MR CASTO In alittle bit --

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2049

DELEGATE M LLER: -- 51-9-10 that falls
under the judges' -- or their retirenent system | was
under the inpression that -- that you infornmed ne that
this was -- the paynents were applicable to the Public

Enpl oyees Retirenent Systemonly and not the Judges’
Retirenment System

MR. CASTO Let ne say once again: The
al l egation that there was fraud upon PERS woul d stem
only fromthose who were under PERS. | don't nean that
this Article applies only to judges who were retired
under PERS; it applies equally to judges who were
retired under JRS and PERS. Paynents were nmade to both
judges who retired under JRS and PERS.

DELEGATE M LLER So it's both systens
which is --

MR. CASTO  Yes.

DELEGATE M LLER:  -- under the unbrella
of the Consolidated Public Retirenent Board.

MR. CASTO Yes. But there is only a
fraud statute for paynents which were failed to be nmade
to PERS. JRS has no fraud protection.

DELEGATE M LLER. So if -- if these
i ndividuals -- and |"'mnot really trying to split

hairs, but I"'mtrying to wap ny -- ny head around
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this. |If they are a participant under JRS and not
PERS, is that a fraud viol ation?

MR. CASTO No, there's no fraud
vi ol ati on agai nst JRS.

DELEGATE M LLER. Ckay. Do we know of
those that are alleged to have been overpaid by being a
contract enpl oyee or a | eased enployee, | think is the
way it's referred to in the retirenent code. Do we
know whi ch plan that those individuals are a
partici pant of?

MR. CASTO | don't have that
I nfornmation, sir.

DELEGATE M LLER. Wbul d that nake a
difference to us in this?

MR. CASTO It potentially could. |
nmean, that's again -- that's your judgnent call, sir.

It's entirely a policy question. That's why it says "a
potential violation."

DELEGATE M LLER It's ny understandi ng
- and correct nme if I"'mwong, but | just -- I'll run
down this rather than just ask questions - it's the
responsibility of the contracted judge to pay their
taxes, fees to the IRS, State Tax Departnent,

Consolidated Public Retirenent Board, as they are a
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contract enpl oyee.

MR. CASTO Yes, sir.

DELEGATE M LLER: Is that correct? Do
we know if the Suprenme Court nakes a report to the
Consol i dated Public Retirenent Board of any plan
participant that is issued a 1099 after they have cane
off the W2 and this schene, let's call it?

MR. CASTO W have no know edge t hat
any such report was nmade by the Court.

DELEGATE M LLER. Do we have any
I nformation fromthe Consolidated Public Retirenent
Board that any of these judges involved in the W2/1099
schenme, if you wll, have made -- have acknow edged an
over paynment of their salary cap and nade t hat
restitution to the Consolidated Public Retirenent
Board --

MR. CASTO The only --

DELEGATE M LLER: -- to nake that
whol e, | guess you' d say.
MR. CASTO -- the only individual whom

we have any know edge of having made any repaynent was
Justice MHugh.
DELEGATE M LLER: I n your opinion,

should we have that information fromthe retirenent
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boar d?

MR. CASTO That's not nmy opinion to
make, sir. You're the ones who have to deci de upon the
evidence. You're -- you're the ones who decide on
policy questions, not ne.

DELEGATE M LLER: This is another
opinion call. Do you believe that what we have before
us i s accurate and conpl ete enough for us to nove
forward and make an accurate determ nation on guilt or
I nnocence, if you wll, regarding those that are
presented in Article I, Article VI, Article XI and
Article XIV?

MR. CASTO The gentleman knows that's
a policy question. That's an ultimte policy question.

DELEGATE M LLER. There was a
determ nation to be nade that this was presented --
that the evidence was concluded and conplete. That's
what brings us here. AmIl -- am|l right in that
assunpti on?

MR. CASTO Yes, sir, but you asked if
the -- if -- you were asking ne to make the evidentiary
call as to whether it was sufficient, in ny opinion, to
make the ultimate question. Now, | believe that the

evi dence is accurate and conpl ete enough to nake the
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al l egations contained in the Article. The decision on
the ultimate question is up to the gentleman, not ne.

DELEGATE M LLER But it is the belief
that it is conplete enough that we coul d nove forward.

MR. CASTO Yes, sir, | would -- |
would not -- and | would say this: | would not want to
be in the position of ever presenting to any nenber of
this body inaccurate information.

DELEGATE M LLER  Thank you.

Thank you, M. Chairnan.

CHAI RVAN SHOTT: Del egate Hol | en.

DELEGATE HOLLEN: Thank you,

M. Chairman. Question of counsel. A contractual
enpl oyee -- enpl oyees, are they even eligible to be in
t he CPRB?

MR. CASTO | don't believe that an

ordinary person who is hired as a contract enpl oyee
woul d be eligible to be under CPRB, no, sir.

DELEGATE HOLLEN: And as we heard
questions fromthe gentleman back here - |I'mnot sure
which one it was - that are we sure that they didn't
repay their contribution as a contractual enpl oyee and
they're not even eligible as a contractual enployee to

be within the systenf
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MR CASTO In that -- in that status,
| don't believe that they would be eligible, that's
correct.

DELEGATE HOLLEN: So there woul d no be
no repaynent then.

MR. CASTO There would be -- there
woul d be no repaynent to be nmade because the deduction
-- there woul d have been no deduction -- or no
conput ation of what that deduction should have been.
They woul d have to figure that out on their own and try
to nake sone sort of paynent on their own.

DELEGATE HOLLEN: And fol |l ow up
question, Counsel, is: |If they're -- if they're
al ready receiving paynents as a retired cit -- a
retired senior status judge and the intent is not to go
over the $126, 000 cap, then there would be no need to
be a 1099 contract enployee; is that correct?

MR. CASTO That is ny understanding,

DELEGATE HOLLEN: Thank you.

CHAl RMAN SHOTT:  Further questions?
Del egate M| er.

DELEGATE M LLER:  Thank you,
M. Chairman. | apol ogize for being "that guy" today,
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but due to the inportance of where we're going with
this, I -- lots of things cone -- cone to m nd.

And follow ng on the gentleman's
guestions, it -- would -- are we nmaking an assertion
wth an affirmative vote on this Article that it's
i1legal for the Suprene Court to have soneone under
contract once the salary cap is net?

Is that ultimately what we're -- what
we're heading toward or what we're -- we are asserting
wth an affirmati ve vote here?

MR. CASTO No, | think you are
asserting that it is - as the plain |Ianguage of the
Article states - possibly or potentially illegal, and
then it would be a call -- basically you were feeling
that it was an i npeachable offense or a potentially
| npeachabl e rati onal e.

| don't think that there's any final
judgnent inplied upon the legality or illegality, but
merely that the act in and of itself was a potenti al
count which was triggering of an inpeachabl e offense.

DELEGATE M LLER  So we' re deci di ng
whether it's potentially unethical --

MR. CASTO  Yes.

DELEGATE M LLER  -- if you wll, for
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this -- for this enploynent to be held after the salary
cap has been net.

MR. CASTO | think that's indeed
accurate.

DELEGATE M LLER: And ultimately, we
could be setting a precedent for the Suprene Court here
on out with our judiciary in regard to senior status
j udges.

MR. CASTO The effects are
specul ative, but that -- there's certainly a
possibility that could be the case.

DELEGATE M LLER  Thank you. Thank
you, M. Chairnman.

CHAI RVAN SHOTT:  Del egat e Pushki n.

DELEGATE PUSHKI N:  Thank you,

M. Chairman. Counsel, | just wanted to see if | heard
this correctly. |If one of the senior status judges in
question, if they were receiving their retirenent under
JRS --

MR. CASTO Yes, sir.

DELEGATE PUSHKI N: -- you said that
woul d be no violation?

MR. CASTO Well, it would be no

violation in terns of the potential crimnal violation
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that is specified under PERS. There would be no
crimnal violation for defrauding the JRS systemin
that they had failed to receive additional paynents to
the JRS systemas a part of their paynent via a 1099
I nstead of paynent via a W2.

DELEGATE PUSHKI N: Okay. Repeat the
| ast part of that. You kind of trailed off there. You

weren't close to the m crophone.

MR. CASTO I|I'msorry. |[|'ve been up
here a while. I'mtrying to conceptualize this one
nmore time, and |'Il go back through it because it's
easi er.

If you're paid using a W2 - for those
of you who participate in state retirenent; | don't
know i f the gentl enman does or not - you'll notice you

have a wi thdrawal for PERS.

That wi thdrawal would be on the W2 to
every senior status judge who was a nenber of PERS up
until such tinme as they would transition over to this
system at which tinme that woul d cease. That
under paynent to PERS coul d concei vably count as a fraud
agai nst the PERS system

If they were a nenber of JRS, the

Judicial Retirenment System they would have a
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wi t hdrawal nmade for additional contributions to the JRS
system

There is no penalty in State Code for a
fraud against the JRS system One could -- one could
commt any kind of fraud against JRS and there is no
penalty for it other than the generally-applicable
fraud provisions that would be avail able in common | aw.
There's -- there's sinply no specific provision out
there for a violation of fraud against the JRS system

DELEGATE PUSHKIN:  And now that | hear
correctly that we don't know if any of the senior
status judges in question, if they were under the
publ i c enpl oyees system or under the judges system

MR. CASTO As to the specific ones,
no, sir, we don't, and so that's why it's a potenti al
vi ol ation of the PERS code.

DELEGATE PUSHKIN: And this is based
just on the -- on the evidence that we received just
yest erday, correct?

MR. CASTO Yes, sir.

DELEGATE PUSHKI N:  And -- okay. What
-- did -- | nean, did we ask for nore information as to
what retirenent systemthese -- any specific judges

wer e under ?
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MR. CASTO No, sir, | don't -- not to
ny knowl edge. | do know that we had testinony from
Canterbury -- to ny recollection, M. Canterbury said
the mpjority of the senior status judges actually had
el ected to be under PERS because of the fact that PERS
al l owed for survivor benefits in a greater degree than
JRS does, although JRS usually pays nore in conpensabl e
benefits, it doesn't have the panoply of survivor
benefits that were under PERS.

And that's solely from-- from
M. Canterbury's testinony, and | think sonewhat into
Ms. Racer-Troy's as wel|.

DELEGATE PUSHKIN: So -- but, | nean,
Is it possible -- | don't knowif it's |ikely but would
It be possible since we don't know - we haven't brought
up which specific senior status judges we're talking
about - that in any given yayr, all of them could have
been under JRS?

MR. CASTO That's conceivable. But if
| were asked to opine as to the |ikelihood, based on
M. Canterbury's testinony, | would say that it's not
likely, but it's certainly conceivabl e.

DELEGATE PUSHKI N:  Well, it would be

good to know before we vote on the -- on this
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particular Article. But that's an opinion. Thank you.

CHAI RMAN SHOTT: Counsel, a question
fromthe Chair, or a foll owup question, because |
think there's sone confusion about all these statutory
cites.

We do know, do we not, that the Suprene
Court had a policy - one of the fewthat it apparently
had from'91 to '17 - that it violated repeatedly
t hrough the use of these W/-48s, correct?

MR. CASTO Yes, sir.

CHAl RMAN SHOTT: Repeatedly. W also
know t hat at | east one justice, who was overpaid
pursuant to this schene, Justice MHugh, gave the noney
back, but clearly the fact he gave it back indicates he
knew that it violated the statute that we were
referring to. | can't renenber whether that's 51-9-10
-- is that the one that's the -- the sitting judge
statute --

MR. CASTO | think so, sir.

CHAI RVAN SHOTT: -- limtation. So the
question is whether it's a further violation of the
crimnal penalties set forth in 61-3-22.

MR. CASTO That's correct.

CHAI RMAN SHOTT: So we do know it
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violated their own policy repeatedly, and we know of at
| east one instance where the statutory provision was

vi ol ated, and we do know, do we not, that the only tine
they trigger the use of this provisionis if -- if the

sitting judge, the senior status judge, could possibly

have his retirenent reduced because he's runni ng afoul

of the statutory limt.

MR. CASTO | think that's exactly so,
Sir

CHAI RMAN SHOTT:  Thank you.

Furt her questions of counsel? Delegate
Hol | en.

DELEGATE HOLLEN: Counsel, just to
cl ear sone -- maybe sone m sconceptions or sone foggy

areas. W're dealing with PERS and JRS and under PERS,
If a judge that retires decides to stay under PERS or
Is not eligible to be under JRS because he doesn't have
the yayrs in service, that under PERS, there's alimt
or a cap of $20,000 that you can earn before you start
getting your retirenment deducted beyond that? |Is that
correct?

MR CASTO Wth PERS?

DELEGATE HOLLEN: PERS.

MR CASTO  $20,000? Yes, that's ny
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under st andi ng, sir.

DELEGATE HOLLEN: And with JRS that's
where the statute sits out that the sitting -- they
cannot make nore than a sitting judge of $126, 000.

MR. CASTO Well, in each instance,
they can't nake nore than a sitting judge. That's a
separate -- that's a separate statutory construct. The
difference is that under internal regul ations of PERS
set forth in statute, they have a $20, 000 cap on
what ever they're -- additional on top of their PERS
ear ni ngs.

Wth regards to JRS, they would have
the opportunity to earn up to about $36, 000 before the
cap would be hit.

DELEGATE HOLLEN: Yes. And so to sum
it up, if one was under PERS, the cap of $20,000 could
have been net and then they started being paid under
1099.

MR. CASTO Yes, sir.

DELEGATE HOLLEN: And under JRS the
$126, 000 cap could have been net and then they would
have been paid underneath a 1099.

MR. CASTO Yes, sir.

DELEGATE HOLLEN: Ckay, thank you.
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CHAI RMAN SHOTT: Further questions?
Further questions regarding any of these Articles?

Al right. W're going to take an

early lunch break to give -- we'll -- the next -- next
part of our process wll be to take anendnents or any
possi bl e anendnents to this Article -- these Articles

that we've just been considered, so in order to give a
little tine to perfect those anendnents, we're gonna --
we're gonna be in recess until 1:00 o' clock. That
gives you a little over -- alnbst an hour and a half.
So pl ease be back pronptly at
1:00 o' clock. W're in recess until then.
(A recess was taken for lunch after

whi ch the proceedi ngs continued as

follows:)
CHAI RVAN SHOTT: We'Il call the neeting
of the Judiciary -- Judiciary Commttee back to order.

When we recessed, we were about to take
up anmendnents to Article | of the proposed Articles of
| npeachnent .

Are there anmendnents to Article 1?7 Are
t here anendnent s?

There appear to be none. Then we'll

have -- take discussion regarding the consideration of
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Article |I. Discussion.

Del egat e Lovej oy.

DELEGATE LOVEJOY: Thank you,
M. Chairman. | was trying to go through this one,
M. Chairman, and sonme of ny concerns on -- on this
first Article. Let ne just say as a factual predicate,
about 27 hours ago, | believe when we were over at the
Court, our conmmttee was provided with responsive
docunents to a subpoena that we issued |ast nonth and
that --

-- that -- the response fromthe Court
included a -- | don't know, a nunber of docunents, sone
of which are now incorporated and upon which are
predicated Article |, and the cover letter to that
response by the Court said that there were 2.3 mllion
files searched and that as a result of the search,
there were 12,700 docunents that were responsive.

The Court was goi ng through those, and
that it was not finished with going through those. It
had these initial docunents, and that at a future date
- which | think they gave a date certain - they woul d
provi de what they believed were the -- the renai nder of
any responsive docunents.

So | do have sone concerns with -- with
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perhaps the prematurity of what we're doing under that

si tuation.

But beyond that, substantively, | have
sone concerns. You know -- and this applies, | guess,
to everything we do here. |npeachnent, you know, by

definition, is a cancellation of an election. The
people -- the justices that we seek to inpeach with
these Articles were elected by the citizens of West
Virginia to serve their terns.

Now, with that being said, we have
Constitutional duties and powers which certainly
I ncl ude the power of inpeachnent. That's why it's in
the Constitution. It's a valid check and bal ance. But
| think that it needs to be a tool that is very, very
carefully and probably rarely and in -- utilized
because it, by definition, cancels el ections.

W get in a situation where if we're
too quick in urging inpeachnment, then subsequent calls
for inpeachnent are taken |ess seriously. It's kind of
like as a child, the old crying wolf.

And so we can get to a situation
where -- where what sonme commentators call prom scuous
I nvocation of an inpeachnent often prevents it from

achieving its very purpose.
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So when | go in and |look at Article I,
in particular, there -- there are sone issues that junp
out at nme, and | appreciate counsel discussing them
wth ne. And this goes to the Constitution, and that's
what we're bound by and that's what is the basis of
sonme of ny concerns.

| discussed with counsel that open
courts provision, that our Suprene Court has a
Constitutional mandate under Article Ill, Section 17,
to keep those courts open and exigent circunstances do
arise, whether it be froma judge being unable to serve
for a nunber of reasons, and at the end of the day, the
Constitution requires the justices to keep the courts
goi ng.

And so | have sone concerns that --
that our actions may inplicate that Constitutional
mandate in Article I.

Secondly, Article VIII, Section 8 of
the Constitution has that inherent rul e-making power
that discusses the Court's ability to -- to use retired
justices or judges for senior status service. So we
have a situation where we enact a statute that | think
for me, the testinony showed is -- it could be

susceptible to different nmeani ngs under -- under
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principles of statutory construction, an anbi guous
statute is sinply one that reasonable m nds coul d
differ, and if that's the case, then we -- we may have
an issue wth the statute in and of itself.

But regardl ess of how you feel about
the statute, you have a conflict - apparent, perceived
or real - of the statute and the -- the Constitutional
mandate of the Court. And | think -- | appreciate
counsel's candor that the body that is charged with the
duty of resolving that conflict is the Court, and |
think it's inportant that this specific conflict is
about the adm nistration of courts, which to ne, you
know, is even nore -- nore in that bailiw ck.

So | tried, over the lunch break to --
to see if | could find any -- any other Constitutional
| ssues, because that's kind of a driving force, and |
came across the case of Bennett versus Wrner.

| have copies that |I'Il be happy to
provide, but the cite is 372 S.E 2d 920, and that
actually has a third Constitutional provision that |
think is inplicated by this Article.

That's under Article VIII, Section 3,
and sonetines it's called the -- the Judici al

Reor gani zati on Anmendnent, but they cite in that case a
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Syl I abus Poi nt going back to the '70s that says, "Under
Article VI1l, Section 3 of the West Virginia
Constitution, the Court shall have the power to

pronmul gate rules for all of the courts of the State
related to process, practice and procedure which shall
have the force and effect of |aw "

And then the Court goes on to say, "As
previously noted, under Article VIII, Section 8 and
Section 3 of our Constitution, admnistrative rules
pronul gated by the Suprene Court of Appeals of West
Virginia have the force and effect of statutory |aw and
operate to supersede any law that is in conflict wth
them "

And that's -- that's a discussion that
goes fromthe Stern Brothers versus McClure decision in
1977 as well as State versus Davis in 1987.

So | guess | throw all that together -
and | understand it's a | ot of |egal ese perhaps - but
to say that in an instance where there's -- there's
probably a good faith argunent that there's -- there's
sonme conflict here between the Constitutional nandate,
per haps four sections of the West Virginia Constitution
and a statute that -- that may be suscepti bl e of

di fferent nmeanings. That m ght not be the situation to
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go in and try to -- to take out, | guess, what woul d be
currently half of the justices elected by the citizens

of West Virginia.

And so | just say for purposes of
di scussion, that -- that for Constitutional purposes,
in this situation, | -- | have concerns that -- that we

may be acting beyond our scope.

Thank you, M. Chairman.

CHAI RMAN SHOTT:  Further discussion?
Further di scussion?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you.
Thank you, M. Speaker -- | nean, M. Chairnman.

| don't know whether to ask forgiveness
or to just assune it was a conplinent. But | share the
gentl eman's reservati ons about the conflict with the
Constitution. | also feel like we are lacking in
sufficient evidence to feel confortable that we know
what each justice has done when and how -- what the
I nplications of that for the retired justices are.

| think we are mssing a | ot of
evi dence that we could work on gathering, if need be,
but | don't think we -- it is clear-cut before us right

now t hat | aws have been violated, that fraud has been
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commi tted.

| think that these are nere
al | egations, and when we are tal king about - as the
gentl eman said - taking out half of the current Court
and potentially the entire current Court, | think we
better have our ducks in a row.

And it seens to ne that the paperwork
we have is not conpletely clear to nme that this Code
Section has been viol at ed.

There's argunents about how this --
this Code Section can be interpreted, and | think there
-- there is argunent -- there are argunents that could
be made that the docunents that we | ooked at don't
prove that there's any violation, and so for those
reasons also, | don't think -- | don't feel confortable
proceedi ng on these Articles.

CHAI RMAN SHOTT:  Further discussion?

Del egate Fast, followed by Del egate
MIler.

DELEGATE FAST: Thank you,

M. Chairman. M. Chairman, wth all deference to ny
col | eagues, inpeachnent by definition is to bring an
accusation. That's what it is. It is not to prove an

accusation. The Constitution of the State of West
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Virginia endows this body, the House of Delegates, with
the obligation to inpeach. That is to bring the
accusati ons.

Necessarily, that neans we bring
accusations based upon evidence. W just don't pul
accusations out of the air and plaster sonething on
paper. No, we have hearings; we subpoena w tnesses; we
bring in thousands of pages of docunents.

Thus based upon that, we then - if we
bel i eve necessary - bring forth i npeachnent, i.e.,
accusations. That's what we have before us.

M. Chairman, in the context of just

this Article |, there's been sone things said that |
woul d like to address. First of all, there's been
direct insinuation that this party - including the

Chairman - was working in the dark of night under cover
of darkness, insinuating that there was sonethi ng wong
goi ng on there.

wll, M. -- M. Chairman, the reason
we were working in the dark of night is nerely because
the sun went down. It was nothing else than that. And
| assure you, M. Chairman, as you know, that when we
were working, the lights were on. It was not dark in

t her e. So we were not in a snmoke-filled roomin the
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back of the Capitol sonmewhere naking sone concocted
deal .

But that was the insinuation. And |

take offense at that, M. Chairnan.
The -- | ast Wednesday, al nbst a week

fromthis day, there was published Articles of
| npeachnent by the Denocrat party --

DELEGATE CAPI TO. Poi nt of order,
M. Chai r man.

DELEGATE ROBI NSON:  Are we tal king
about Article | or are we tal king about press rel eases
fromlast week?

DELEGATE FAST: |'m addressi ng what was
said during the dis --

CHAI RVAN SHOTT: |I'mgoing to give him
sone latitude just to see what -- where he's going wth
this. | gave the gentleman, Del egate Lovej oy sone
| ati tude on what he argued; |I'mgoing to give this
gentl eman sone | atitude.

DELEGATE FAST: These -- these Articles
t hat were published, w thout the Chairnman even know ng
about it, published to the nedia, had Article I.
Article | was that Justice Allen Loughry -- and all of

t hese that were published by the opposing party, only
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dealt wth Justice Loughry.

-- "took possession of a valuable
antique Cass Gl bert desk and renoved it fromthe State
Capitol to his honme" --

CHAI RVAN SHOTT: To the gentl enman,
let's not go through all of the Articles. If you --
there's a point that you think is relevant to what our
di scussion of Article I, go ahead and nmake it. But
| et's not go through each Article --

DELEGATE FAST: The -- the long
di scussion was -- yes, M. Chairman. The | ong
di scussion was that there were no findings of fact.

And | would nerely point out that these Articles that |
happen to hold up that were published | ast Wdnesday
had no nore findings of fact than what we have before
us today that were brought out this norning. They
sinply, again, nake accusati ons.

Now, when these Articles were published
| ast week and the vice -- or the mnority chairl ady
just nmentioned that she has concerns that maybe there's
nore docunents. Well, when these Articles were
publ i shed | ast week, statenments were made that "W have
enough evidence to nove forward with the inpeachnent of

Al [ en Loughry."
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Anot her statenent was nade that "there
was hopes that the Chairman of Judiciary would take
this matter seriously and forward -- and nove us
forward i nstead of dragging his feet as he has done so
far."

So now, M. Chairman, here we are -
after a very neaningful day of evidence that was
presented before this Conmttee yesterday, very
meani ngful, multiple docunents, very serious testinony
- now we have these Articles of |npeachnent, and we are
on Article |, M. Chairnmn.

We have before us docunentation that
Justice Margaret Workman and Justice Robin Davis, as
Chi ef Justices, signed and approved contracts
necessarily to facilitate -- necessary to facilitate
t he overpaynent of senior status judges, a violation of
the statutory limt.

If we want to make findings of fact, to
do that, you have to prove -- you have to have proof.
To do that, you have to have a trial. That is not the
j ob of the House of Del egates.

Again, we're not pulling this out of
the air; it's based upon thousands and thousands of

pages of docunents and testinony of nmultiple w tnesses.
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So having seen all of that,
M. Chairman, | believe there is sufficient evidence to
conduct i npeachnent, again, the witten accusation of
charges. Therefore, it would go to the Senate for a
trial where they have the statutory and Constitutional
duty to make findings of fact.

So having said that, M. Chairnman, |
support Article I. [I'mnot saying that it is 100
percent proven, because that is not our duty. W are
bound by our duty, and our duty is to make these
all egations. | support Article | and urge its passage.

Thank you, M. Chairnman.

CHAI RVAN SHOTT: Del egate M1 ler.

DELEGATE M LLER  Thank you,
M. Chairman. Follow ng up on the gentleman from
Fayette's comments, | agree with himthat bringing an
accusation against an elected official of the State of
West Virginia has to be based on evidence. That neans
all of the evidence.

| have spent a career not as an
attorney, not -- and I'mcertainly - as has been
poi nted out to ne before - not as esteened or as
intelligent as sone of the |awers that are in this --

inthis Commttee or in this House.
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But having took a person's |ife before
a judicial body, that has to be taken serious. M
goodness, that has to be taken serious. Wth an
| npeachnment proceeding, we are ruining, potentially,
four people's lives. Now, at the sane tine |I'll take
-- I'"ll be the devil's advocate on the other side. |
have prosecuted people and not had any hesitation
what soever, and | do not here today have any hesitation
I f we have the evidence to prosecute these individuals,
the remaining four justices of the Suprene Court, and
-- and do our Constitutional duty.

| do not hesitate in that in one -- one
small fact. As a matter of fact, M. Chairman, if
you'l |l renmenber, back when we had our first neeting, |
was asked, "Are you afraid of the Suprene Court" and |
answered, "Way would | be?"

"Good, |'ve got a -- |I've got a job for

you. And |'ve taken that job very, very seriously. |
have been here on ny own tine trying to do ny own
I nvesti gati on when sone have not.

| take this very, very serious. | have
tried to go out - even though |I've been made fun of -
as far as sone of -- sone of what I've found out in

doing -- doing ny work and getting statenents and
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affidavits fromindividuals to -- because this is so,
SO serious.

And that's not indicative of any one
menber of the Suprenme Court or any other el ected
official in the State of West Virginia. Because what
precedent -- it's clear what precedent we are setting
now - with common belief and discussion - could be

concei vably used down the road in the State of West

Vi rginia.

That's how serious. W are in
desperate tines in -- here in the state. But we have
to have a provable case. | don't think we're there as
of yet.

Do | think that in Article I, that
there could be guilt? There very easily could be
guilt, very easily could be. I'm-- I'"'mnot here to
say that. But we have to have a provable case. W
can't haphazardly, at a knee-jerk reaction, put
sonet hing together, take it down the hall, have it
| npl ode and bl ow up in our face.

As a case manager, | take that
personally. Being one of five, if -- | take the
responsibility of representing the House of Del egates

very seriously when we go to the other side and try to
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prosecute a case. | think that -- | think that's
desperately serious, because we are, again, dealing
wth -- with human beings, not just a political
posturing that |1've heard this proceedi ng take over --

especially over the |ast few days.

| hear -- | have heard the term"the
opposing parties.” | have heard references nade to a
factual basis that we are supposed to -- God, we are

supposed to be considering, but all we are doing is
referring to press rel eases and comments and -- and
snarks and things that have been nade over the | ast few
days, over the |ast few weeks?

Is that really what we're all about? |
think this is -- this is a heavy -- | don't know if you
guys get it or not, but this is heavy. You are
creating history that you are going to have to |live
wth for the rest of your life and go from here on out.

This is not just a gane.

M. Chairman, | heard you naeke a -- a
reference a couple of times in sonme of our discussions
that -- that you' ve been disappointed. | stand here
di sappointed as well. [I'mnot sure that -- that due
diligence and a true bipartisan fashion has been used

to -- to craft this docunent or to get to the point
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that we need to prosecute.

Again, 1'll tell you, |'ve prosecuted
sone very bad people in ny tine. That doesn't bother
me. But you have to do it in the right way.
Especially when dealing with overturning the will of
t he peopl e.

And | know we have a Constitutional
duty to -- to -- to do the right thing. But at the

sane tine, it is the wll of the people, because if --
if the -- if the people put an inconpetent person into
office - and I know we have the ability to -- to

overturn that in sone cases - but if the people vote
for that, whose fault is it? And that may not be the
| ast tinme that we -- we hear that.

| believe that we are noving now at
| i ght speed because a tineline gauntlet has been thrown
down by the Senate, whether that was officially or
unofficially. That's cane to our know edge. That
pi cked up the pace on this, regardless of what the
argunment is along the way.

And for -- for us to be able to vote on
Articles of Inpeachnent to -- to send the State of West
Virginia into a Constitutional tailspin w thout having

the ability to 100 percent prove a case is sinply a
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discredit to our position and to the State of West
Virginia and the citizens that we represent.

"' mnot here saying that there is
I nnocence or guilt in these charges in Article |, but

this gets us started down the path.

| think -- I think as -- as a case
manager, that after we have voted on them we -- we
prove a case or disprove a case. |I'mnot sure that if
we don't give this Conmttee the full information, |'m

not sure how we can nake an intelligent choice on

voting "yes" or "no" to this Article.

Right now -- and | know | was "t hat
guy," and I'll apol ogize to our counsel for being "that
guy" today with all the questions, but | had the
guestions because |I'm not sure that we have devel oped a
case that is certainly provable to the Senate regarding
Article I.

So what | believe is one thing; what |
can prove is sonething conpletely different. And right
now, | do not believe that we have fully vetted Article
I, sol wll have to be a "no" vote on this, M.

Chai rman. Thank you.
CHAI RVAN SHOTT: Del egate |sner.

DELEGATE | SNER.  Thank you, M.
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Chairman. That's a -- a tough act to follow 1'll say
that | share the concerns of Del egates Fl ei schauer and
M Il er about whether or not there's enough evidence on
this particular point, and | certainly share Del egate
Lovej oy's concern about what the Court's obligation is
when we have a situation where there appears to be a
| egitimate conflict between a series of statutes and a
series of provisions in the West Virginia Constitution.
| think that's put themin a very
difficult situation. So |I'mgonna sit here and |I'm
gonna assune that even if what was done with respect to
Article | was inproper, what we have to do is decide
whet her or not to inpeach over these acts, whether or
not this rises to the level of an inpeachabl e offense
where we overturn the wll of the people.

If these justices believed that the
acts were necessary to keep the doors to the courts
open, to ensure due process for all litigants, to
ensure speedy trials and other Constitutional nmandates,
then | give sone |evel of deference to their judgnents
about what is necessary to ensure access to the courts.

So innmy view, this does not rise to
the level of inpeachnent, and | am not prepared to

overturn the will of the people on this point.
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They can decide in the next election if
this issue rises to the |evel that these individuals
shoul d be renoved from offi ce.

CHAI RMAN SHOTT:  Further discussion?
Del egat e Foster?

DELEGATE FOSTER: Thank you,

M. Chairman. In looking at this Article, what we have
here and what we've run into is a -- what seens to be
an atnosphere of the Court - and including all five
menbers - of a conplete and utter disregard for the

val ue of the taxpayer dollar, and what's happened is,
as we've gone into this informati on nore and nore and

I nvestigated nore, issue after issue keeps com ng up.

And out of these issues, this Article |
addresses probably the nbst severe issue that we have
in all of our investigation, plus also the nost proven.
| nmean, we have actual specific signhatures of every
single justice saying that they want to -- or of these
two justices, actual signatures on a W/-48 form which
was specifically created wwth the intent of -- for the
reason of paying a judge above what a sitting --
sitting judge nakes.

And | think this -- this being one of

t he nost dammabl e acti ons of nenmbers of the Court is
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sonet hing that we shoul d approve and should go forward
wi th. Thank you.

CHAl RMAN SHOTT: Before | recognize
Del egat e Fl ei schauer who's al ready spoken once, is
t here anyone who hasn't spoken which w shes to engage
I n the discussion? Delegate Fleischauer.

DELEGATE SOBONYA: Over here.

CHAI RVAN SHOTT: Del egat e Sobonya.

DELEGATE SOBONYA: Thank you,
M. Chairman. | support this Article No. |I. The
hi ghest court in West Virginia is the Wst Virginia
Suprene Court, and this Court should be an exanple to
the lower courts. They decide cases in controversi es.
They're not to circunvent the |laws that are created
here in this Legislative Branch.

Qur Constitutional governnent
I ncorporates three separate but equal branches of
governnent, equal branches. The Suprene Court is not
an island unto thensel ves, and each branch was -- it
was designated and designed this way for our form of
governnent, that each branch checks the powers of the
ot hers.

Qur preanble of our State Constitution

says, it says, "through D vine Providence, we enjoy the
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bl essings of civil, political and religious liberty,
we, the people of West Virginia, in and through the
provision of this Constitution reaffirmour faith in
and constant reliance upon God and seek diligently to
pronote, preserve and perpetuate good governnent for
the common welfare, freedom and security of ourselves
and our posterity.”

And "good governnent" neans foll ow ng
the law, the law set forth in this branch of
governnent. We're one of three branches, and we set
the law. W create the |aw

Article I'l'l, Section 3 also states in
the "Rights reserved to the people: Governnent is
instituted for the conmon benefit, protection and
security of the people, nation or community. O all
its various forns, that is the best, which is capable
of producing the greatest degree of happi ness and
safety, and is nost effectually secured against the
danger of mal adm nistration."

In this investigation that we have
participated in over the |ast few weeks, by this
Committee, it appears nore evident than ever that the
Suprene Court did not act as an equal branch of

governnent, but as their own body of governnent.
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They' ve acted as their own body. They
have operated w thout verbal or witten policies that
pertain just exclusively to the Suprenme Court, not even
to the | ower Courts.

They' ve created a bifurcated system
where they pick and choose the laws that they wish to
foll ow.

We have set in Code 51-2-13, 51-9-10;
we have |aws; we have the Ethics Act. And that is the
checks and bal ances.

Just because they Constitutionally have
the power to decide cases and controversies in the
hi ghest court of our state does not nean that they are
above the |aw, that they can circunvent the | aw and
that they can pick and choose which | aws they want to
fol | ow

Qur system was designed and set up wth
this checks and bal ances, and | was very nuch
di sappoi nted, extrenely disappointed, that | received a
letter - as all of you did on this Commttee - dated
yesterday fromthe Suprene Court that was sent to our
Auditor, and we received copies of it.

And it says, "W are aware of the

advi sory opinions issued by the West Virginia Ethics
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Commi ssion on the subject, which although instructive,
do not apply to the Judicial Branch of governnent."

The | aws apply to the Executive Branch
of governnent; the |laws apply to the Legislative Branch
of governnent; they apply to the Judicial Branch of
governnment if it's a lower court, but it doesn't apply
to the -- the West Virginia Suprene Court.

| believe that we have sone evidence
here that we need to consider greatly. The people
depend on us to issue and mai ntain good governnent, and
| believe that this Article needs to be upheld. Thank
you.

CHAI RMAN SHOTT: O hers desiring to
engage in the discussion before | rec -- recognize
Del egat e Fl ei schauer ?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. First, | would |like to address the fact
that we just got the evidence about this yesterday.
There may have been evidence received by the Commttee,
but the nmenbers of this Commttee found out about the
actual docunents which | presune this is based on -- we
got them yesterday.

And if you will ook with nme, Exhibit
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-- 1 think it's sixty -- 66 and 67 -- 66 has a stanp of
Justice Brent Benjamn which is from 2013, and then it
has an invoice, and then sixty -- it also has an
Agreenment which is signed by Menis Ketchum from 2012.

67 has a stanp of Justice Davis from
2014, and it al so has what appears to be a signature by
Justice Workman from 2015, and | think that is the
total of our docunentary evi dence.

We don't have findings that these three
or four docunents in each exhibit nean that there have
been viol ations of specific provisions of |aw or of
potential -- well, | guess they're all potential | egal
vi ol ati ons.

| think that the del egate from Boone
who i ndicated that he m ght be convinced that there is
a violation if there were a clear |ine of evidence and
cl ear evidence, it could be those mllions of doc --
docunents that the del egate from Cabell was tal king
about that we don't have would nmake this a clear
vi ol ati on.

| don't know that. But based on what
we got yesterday, | don't think we have the evidence
here, and | don't think it's been laid out in a way

that | feel confortable potentially elimnating half of
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t he Court.
Now, | agree this is a serious issue --
the gentleman fromPutnam | think this is a problem

| think it's something that we really have to | ook

into, but | don't think this oneis ripe. I'malittle
surprised that it's Article No. | and | would have to
say that this -- the Articles that we rel eased | ast

Wednesday, five or six days before this Commttee, were
proposed Articles of Inpeachnent. That's all they
wer e.

And | think that they -- you know,
ultimately we need findings of facts and concl usi ons of
| aw - this doesn't have it - in order to followthe
Resol ution as the gentleman from Chio noted. And so |

do not feel confortable voting "Yes," so therefore |
wi Il be voting "No" on this Article I.
CHAl RMAN SHOTT: Del egate Canestraro.
DELEGATE CANESTRARC  Thank you,
M. Chairman. | apol ogi ze, but | do have a question
for counsel if they're avail able.
CHAl RMAN SHOTT: We went through all
our questioning before we took the -- this Article up.
DELEGATE CANESTRARGC: | under st and

t hat .
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M NORI TY CHAI R FLEI SCHAUER: He was
| i stening --

CHAI RVAN SHOTT: And were you |istening
in on the -- the live feed?

DELEGATE CANESTRARC And | nove to be
al l owed to ask a question of counsel.

CHAI RMVAN SHOTT: W'l |l give you sone
| atitude, but let's not drag it out too far.

DELEGATE CANESTRARGC Wl |, true.
Counsel, in reviewng Article I, | do have one
guestion. It looks like this is a specific intent
Article in which the justices would have had to have
the intent to defraud the State of West Virginia. |Is
that correct?

MR. CASTO Not for the entirety of the
Article, sir. It sinply states that the judges did do
so. | don't think there's any -- | think for sone of
t he conponents of the Article, there m ght be in order
to prove each of those conponents a specific intent to
defraud, but |I don't think the Article by and of itself
rests upon an intent.

DELEGATE CANESTRARC  But the Code
provi sions thensel ves, 61-3-22 and 61-3-24, both have

that you have to have the intent to defraud.
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MR. CASTO Yes, sir, | won't disagree
with that, but | -- those are conponents of the
Article. They're not the entirety of the Article.

The -- the article itself would rise or fall whether or
not each of those conponent parts were net.

DELEGATE CANESTRARC  And what evi dence
was there that they intentionally acted?

MR. CASTO The nere -- the act of
signing it in the first place signifies know edge,
because they had know edge of the policies of the Court
which were in place, according to the 1991 and 1994
docunents signed by Justice MIler and Justice Neely
whi ch placed within the Court's policies, within their
own Adm nistrative Orders, that they were not to
over pay judges beyond the statutory limt.

They had the know edge of the statute
which is inputed to themin their capacity as Chief
Justi ce.

They had the know edge which was
I mputed to them by the testinony which M. Canterbury
and Ms. Racer-Troy had yesterday, which was that the
j udges knew and had known - according to Canterbury -
at all tinmes relevant since 2005 that this was the

mechani sm by whi ch they woul d pay judges, despite the
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fact that there was a statutory cap on their pay.

M. Canterbury, in his capacity as
Adm ni strator, stated that it was well known to all of
t he judges that every Chief Justice in his tenure as
Adm ni strator had undertaken this practice, which seens
to be borne out by the signed docunents or stanped
docunents which we have received.

That's -- that's basically what we
have, is that they knew that there was a -- a cap and
acted to circunvent it, sir.

DELEGATE CANESTRARG  Thank you.

CHAI RVAN SHOTT: Question before the
Committee then is the adoption of Article | to the
Articles of |npeachnent.

DELEGATE FOSTER: Roll call.

CHAI RMAN SHOTT: Roll call has denmand
-- been demanded. |Is the demand sustai ned?

Demand is sustained. Cerk will call
the roll. If you're in favor of the adoption of
Article | -- of the adoption -- of the Articles of
| npeachnent, you'll say "aye" or "yes." |If you're
opposed, "no" or "nay."

Clerk, will you please call the roll?

THE CLERK: Del egate Byrd.
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DELEGATE BYRD: No.

THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  Yes.

THE CLERK: Del egate Capito.
DELEGATE CAPI TO  Yes.

THE CLERK: Del egate Deem
DELEGATE DEEM  Yes.

THE CLERK: Del egate Fast.
DELEGATE FAST: YES.

THE CLERK: Del egate Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER:  No.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY: Yes.
THE CLERK: Del egate Foster.
DELEGATE FOSTER  Yes.

THE CLERK: Del egate Hanshaw.
DELEGATE HANSHAW  Yes.

THE CLERK: Del egate Harshbar ger.
VI CE CHAI R HARSHBARGER:  Yes.
THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN: Yes.

THE CLERK: Del egate | sner.
DELEGATE | SNER:  No.

THE CLERK: Del egat e Kessi nger.
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Del egat e Lane.
DELEGATE LANE: Yes.
THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: No.
THE CLERK: Delegate Ml ler.
DELEGATE M LLER  No.
THE CLERK: Del egate Mbore.
DELEGATE MOORE:  Yes.
THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  Yes.
THE CLERK: Del egate Pushkin.
DELEGATE PUSHKI N:  No.
THE CLERK: Del egate Queen.
DELEGATE QUEEN:  Yes.
THE CLERK: Del egat e Robi nson.
DELEGATE ROBI NSON:  No.
THE CLERK: Del egate Sobonya.
DELEGATE SOBONYA: Yes.
THE CLERK: Del egate Summers.
DELEGATE SUMMERS: Yes.
THE CLERK: Del egate Zatezal o.
DELEGATE ZATEZALO  Yes.
THE CLERK: And M. Chairman.
CHAl RMAN SHOTT:  Yes.
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On the question of the adoption of
Article I, 17 ayes, 7 nays, 1 nenber absent and not
voting. The Article | is adopted.

We took up Article VI next in our
guestioning. Are there -- are there anendnents to
Article VI which deals with Justice Loughry's Executive
Order, | believe it was.

Yes. Are there anendnments to be
offered to Article VI?

Are there anendnents? |If not,

di scussion regarding Article VI? Discussion.

If not, the question before the
Commttee is the adoption of Article VI --

DELEGATE FOSTER: Roll call.

CHAI RMAN SHOTT: Roll call has been
demanded. |s the demand sustai ned?

Demand i s sustai ned.

The CAerk will call the roll. If
you're in favor of the adoption of Article VI, you wll
state "yes" or "aye;" if you're opposed, "no" or "nay."
M. Clerk, please call the roll.

THE CLERK: Del egate Byrd.

DELEGATE BYRD: No.

THE CLERK: Del egate Canestraro.
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Del egat e Lane.

DELEGATE CANESTRARO  Yes.

THE CLERK: Del egate Capito.
DELEGATE CAPI TO.  Yes.

THE CLERK: Del egate Deem
DELEGATE DEEM  Yes.

THE CLERK: Del egate Fast.
DELEGATE FAST: Yes.

THE CLERK: Del egate Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER:  No.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  Yes.

THE CLERK: Del egate Foster.
DELEGATE FOSTER:  Yes.

THE CLERK: Del egat e Hanshaw.
VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbarger.
DELEGATE HARSHBARGER:  Yes.
THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN: Yes.

THE CLERK: Del egate |sner.
DELEGATE | SNER:  No.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: Yes.
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Article VI,

THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: No.

THE CLERK: Delegate Ml ler.
DELEGATE M LLER  Yes.

THE CLERK: Del egate Moore.
DELEGATE MOORE:  Yes.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  Yes.
THE CLERK: Del egate Pushki n.
DELEGATE PUSHKI N No.

THE CLERK: Del egate Queen.
DELEGATE QUEEN:. Yes.

THE CLERK: Del egate Robi nson.
DELEGATE ROBI NSON:  No.

THE CLERK: Del egate Sobonya.
DELEGATE SOBONYA: Yes.

THE CLERK: Del egate Summers.
DELEGATE SUMMERS: Yes.

THE CLERK: Del egate Zatezal o.
DELEGATE ZATEZALO  Yes.

THE CLERK: And M. Chairman.
CHAI RVAN SHOTT:  Yes.

From the question of the adoption of

there were 18 ayes, 6 nays, 1 nenber absent
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and not voting. Article VI is approved as submtted.

DELEGATE ROBINSON: M. Chairman, |'ve
got a procedural question.

CHAI RVAN SHOTT: Yes, what's your
guestion?

DELEGATE ROBI NSON: M. Chai rman, we
have -- in the |ast two votes, we have nmanagers who are
tasked with going across the hall to prosecute these
Articles who weren't invited to the neeting to devel op
t hem have now spoken and voted agai nst them

s that an issue you see novi ng
f orwar d?

CHAl RMAN SHOTT: If the managers w sh
to withdraw as bei ng managers, they can comruni cate
that intention to ne and we'll deal with it at the
time. Thus far, | have not heard any request to
W t hdraw as being a manager, and | would assune these
gentl enen are profess -- professional enough that they
will follow their duties as a manager and their
commtnent to the Commttee to serve in that fashion.
But if they wish not to, then we'll take that up.

DELEGATE ROBINSON: But | -- | would
just -- my concern was, their not being a part of

devel opi ng them then not agreeing with the evidence
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that we have in front of --

CHAI RVAN SHOTT: Let ne just say this:
There was no manager neeting to develop these. VWhat we
did was, we took the evidence -- after we had our
executive session last night, and we asked everyone
there if they needed to -- if they wanted to hear any
ot her testinony or devel op any other evidence, and
there was no response.

We asked our counsel to take the
evi dence that was before us - including the two
exhibits we were gonna put down -- include today - and
devel op Articles of Inpeachnent to present to the
Comm ttee, and that's what we've done.

There was no nmanagers neeting to do so.
It was counsel that put it together, basically be -- as
a result of a request fromne, as chairnman, to get this
process noving. W knew we weren't gonna have any
further evidence, so let's -- let's take advant age of
t he day we have before us.

DELEGATE ROBI NSON:  Was that the
neeting the delegate from Fayette said he attended in
the bright-1lighted cl ean-aired roonf

CHAI RMVAN SHOTT: We had a caucus; we

did not have a nmanagers neeti ng.
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DELEGATE ROBI NSON:  So these were
devel oped i n Republican caucus.

CHAI RMAN SHOTT: They were not
devel oped in the pu -- Republican caucus; we were -- we
di scussed the possibility of going forward with
Articles of I|npeachnent.

However, counsel drafted and finalized
the Articles of Inpeachnent after the caucus was over.

DELEGATE ROBI NSON: W th Del egate Fast.

CHAI RMAN SHOTT: W th del egate who?

DELEGATE ROBI NSON: The del egate -- the
del egate from Fayette said he was in the neeting | ast
ni ght devel opi ng these Articl es.

CHAI RMAN SHOTT: We di scussed whet her
there woul d be a consensus to go forward on Articles
and the Articles were drafted and refined after the
neet i ng adj our ned.

DELEGATE ROBI NSON: | was j ust
wondering who -- if the nmanagers -- the -- at least the
Denocrat nenber s/ nmanagers - -

DELEGATE MOORE: Poi nt of order.

M. Chairman, is there a procedural question here?
CHAI RMAN SHOTT: I'mtrying to find one

and will give hima little latitude.
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DELEGATE ROBINSON: I'mjust trying to
figure out how we have -- there's partisan divide in
neetings, and how t hese were devel oped and the voti ng,
and I'mjust trying to figure out how that goes
forward. That's ny only question.

CHAI RMAN SHOTT: And | think |'ve
expl ained that to you.

DELEGATE ROBI NSON:  Thank you.

CHAI RVAN SHOTT: Let's nove on.

We're now dealing with Article X,
Article Xl.

Are there anendnents to Article XI?

DELEGATE M LLER: M. Chair man.

CHAl RMAN SHOTT: Are there anendnents?
Del egate Ml er.

DELEGATE M LLER: A procedur al

questi on.

CHAl RMAN SHOTT:  Yes.

DELEGATE M LLER:  And | think we'd
tal ked about it earlier wwth the -- with the passage of
Article I, does it necessitate Article XI as well as

Article XIV? Because they, at least on their face,
appear to be duplicate.
CHAl RMAN SHOTT: There is an overl ap,
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"Il agree with you there. But if Article | does not
pass in the Senate as a result of the Senators failing

to be convinced that one or the other of these subjects

of the Articles is -- is -- has commtted an act that
woul d justify inpeachnent, they may still find that the
other -- but they'd have to throw out the entirety of
Article I if -- unless both were found to have
commtted an offense or being guilty of -- | don't want
to use the word "guilty" -- that -- if they determ ne
they' re unfit based on the conditions in the -- in the

Constitution, then they would go to one of these
I ndi vi dual Articles.

But if they do pass Article |, that
probably woul d be sufficient that they wouldn't have to
entertain any evidence on these Articles. But | don't
think they're nutually exclusive.

DELEGATE M LLER: Do we have siml ar
duplicate Articles that overlap regardi ng ot her charges
or other justices other than Davis or Wrkman?

CHAI RVAN SHOTT: The -- I'mnot sure
where -- which Articles you're referring to.

DELEGATE M LLER. What | originally
brought up, it appears as though Article XI and Article

XI'V appear to be duplicate or a charge-stacking, if you
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wll. That's -- that's ny term not any other's. The
sanme as Article I. Do we have duplicate Articles
regardi ng other charges or other justices that are
simlar stacking such as this?

CHAl RMAN SHOTT: | guess you coul d say
t he conprehensive charge in Article Il does duplicate,
to sone extent, the excessive spendi ng charges agai nst
each of the justices that are covered in those counts.

But once again, | don't think those are
mut ual | y excl usi ve, because the Senate coul d reject
Article Il but still feel that excessive spending on
the three justices who are charged with that in
I ndi vi dual counts was sufficient grounds for
| npeachment, so there's -- there are sone overl aps.

Qoviously, if the Senate gets to the
point where it finds sufficient evidence under any one
of these, then they probably wll find the need -- no
need to go forward with any of the others. But we're
not -- we're not sure how they're gonna proceed over
there, so we've covered as many bases as we coul d by
t hese Articles.

DELEGATE M LLER: | understand that.
Thank you, M. Chairnman.

CHAI RMVAN SHOTT: Sure. Al right.
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"Il say this again. Article I X, are there -- I'm
sorry. Article XlI, are there anendnents?

If not, is there discussion? |s there
di scussi on?

Then the question before the Commttee
I's the adoption of Article -- Article XI. |Is there a
request for aroll call?

DELEGATE FOSTER:  ( Nodded negatively.)

CHAl RMAN SHOTT: No request. Very
well. Those in favor of adoption of Article XI wll
say "aye?"

DELEGATES: Aye.

CHAl RMAN SHOTT: (Opposed, "no."

DELEGATES: No.

CHAl RMVAN SHOTT: The ayes appear to
have it.

The ayes do have it.

Article Xl is adopted.

The next Article for consideration is
Article XIV. That's the simlar count against Justice
Wor kman i ndividually. Are there anendnents?

Are there anendnments? [|f not,
di scussi on?

Di scussi on.
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If not, the question before the
Committee is the adoption of Article XIV. Al in favor
wll say "aye".

DELEGATES: Aye.

CHAI RVAN SHOTT:  Opposed "no."

DELEGATES: No.

CHAI RMAN SHOTT: The ayes appear to
have it.

The ayes do have it.

Article XIV is adopted.

Returning nowto Article |11, we'll take
questions of counsel, then anmendnents and then
di scussion. Are there questions of counsel regarding
Article 11'7?

Yes. Delegate Capito.

DELEGATE CAPI TG  Thank -- thank you,

M. Chai r man.

Counsel, on Article Il, I'm going
t hrough the -- the bullets below after the colon, and
["'mjust -- so are we -- is the -- is the take fromthe
| anguage in Article Il that we're -- that the

accusation for each and every one of the Bullets A
t hrough G applies to each and every one of the justices

|isted on Lines 6 and 77
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MR. AKERS: Yes.

DELEGATE CAPI TO And that every
justice was in contravention of every single one of the
bul | et s?

MR. AKERS:. Every justice was
responsi ble for the policies that they did or did not
put forward. So yes.

DELEGATE CAPI TO Ckay. Thank you,

M. Chai r man.

CHAl RMAN SHOTT: Del egat e Robi nson,
foll owed by Del egate Ml er.

DELEGATE ROBI NSON:  Thank you,

M. Chai r man.

Counsel, this is -- ar -- this Article
here basically, we are -- this Article is to nove
| npeachnment forward due to not having policies of the
bul | et pointed A through whatever it is.

MR. AKERS: Yes, that's the core of it.

DELEGATE ROBI NSON: Ckay. And then A,
sufficient and effective travel policies. Wwo was it
that -- | nean, Justice Loughry is the one that has,
you know, effectively - we have evidence - noved
forward with travel policies and travel -- he's gone

through with things that don't seemcorrect in his --
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hi s manner and way he took nmileage and receive -- those
t hi ngs, correct?

MR. AKERS: Yeah, the lack of a policy
allowed for the justices to naybe stray and do whatever
they felt like they individually --

DELEGATE ROBI NSON:  Ckay.

MR. AKERS: -- would want to do.

DELEGATE ROBI NSON:  Ckay. And then B,
taxabl e fringe benefits, that was al so Justice Loughry,
correct, that took part in that and did not correctly
report his taxable fringe benefits?

MR. AKERS: |t woul d have been Loughry
and --

DELEGATE ROBI NSON: And the forner
justice, correct?

MR. AKERS: -- the one that previously
resigned. But there's also the lunches and there were
sone of the lunches that had questions as to what the
busi ness purpose was. And those woul d cover any
justice that m ght have consuned the -- those specific
| unches that were not business or work-related.

DELEGATE ROBI NSON: Okay. And then the
hone office policy that wasn't there and seened to be

t aken advant age of, that was taken advantage of by
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Justice Loughry, correct?

He had nultiple conputers, and a desk
and a couch and those kind of things?

MR. AKERS: That's correct.

DELEGATE ROBI NSON: Ckay. And then
recordkeepi ng and State autonobiles, Justice Loughry is
the only one that refused to give his |ocation, and he
had 200 and sone days where he didn't account for where
he took the car. W have transponder information that
directs that he was taking it to book signings for
personal gain?

MR. AKERS: According to testinony,
he's the only one that refused. He's not the only one
- according to testinony - that failed to put down
destinati ons and purposes.

DELEGATE ROBINSON: | think nmy question
was directly, we have transponder infornmation and that
i nformation that he took a car -- a State car to a book
signing for his personal book and personal gain there?

MR. AKERS: That's correct, we have --
we have -- |ots of evidence of that.

DELEGATE ROBI NSON:  And then in -- and
so basically, this Article -- we're gonna i npeach all

four remaining justices because they failed to devel op
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policies to protect the State from Justice Loughry
doi ng corrupt things.

| nmean, that -- that's basically what
this Article is, because you didn't tell on or nake a
rul e agai nst Justice Loughry, we're gonna throw you out
too, is basically what we're doing here.

MR. AKERS: They didn't nake a rule to
govern nost of the enployees. A lot of these policies
just did not exist for any of the enpl oyees.

DELEGATE ROBI NSON:  But -- but the
reason -- the reason we're here --

MR. AKERS: Especially the P-card --
the P-card was used by subordi nates way far renoved,
but they didn't have any policies to audit and check
and make sure the use was -- was followng State | aw
and State policy.

DELEGATE ROBI NSON: But - -

MR. AKERS: Respondeat superior, the
manager i s responsible for the acts of their
subor di nat es.

DELEGATE ROBI NSON: But directly listed
i n here, unaccountabl e personal use of State vehicles,
unneeded conputers for hone use, lunches, fram ng for

personal itens, wasteful expenditures. And the whole
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reason these canme down i s because these occurrences
were --

| mean, these actions were taken by
Justice Loughry, correct? That's the reason this whole
ness started, right?

MR. AKERS: Not solely. The renaining
justices also spent on their offices wthout proper
pur chasi ng and bi ddi ng procedures to keep costs down.

DELEGATE ROBINSON: Did any of the
other justices -- do we have any evi dence of other
justices having things franmed and taking them hone for
personal use as it states right here? Personal, right?

MR. AKERS: | can't recall all the
testinony, but with the framng issue, | believe the
fram ng i ssue was Loughry.

DELEGATE ROBI NSON: Ckay. M question
Is, we are -- we have a section here, a whole Article,
because these occurrences cane and we basically caught
Justice Loughry doing these things and because they
didn't nmake a rule to block this, we're gonna nove
forward with inpeachnent on all four justices?

MR. AKERS: [t's not just one rule;
they didn't nake a whol e host of enploynent policies --

DELEGATE ROBINSON: | -- we just read
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t hrough them Ckay. Thank you.
CHAI RMAN SHOTT: Further questions?
Del egate M I | er.
DELEGATE M LLER  Thank you,
M. Chai r man.

Counsel, | -- and I'mnot sure exactly
where | read this - naybe in the Constitution - but as
a normal course of business, am-- am| correct in ny
recoll ection that the general supervisory duties of the
Suprenme Court and its admnistration fall upon the
Chi ef Justice of the Suprene Court?

MR. AKERS: The Chief Justices have the
mai N managenent role, and it rotates. It used to
rotate, till they changed it.

DELEGATE M LLER And is it fair to say
that they woul d have general supervisory authority over
ei ther the absence of policy or at |east the
presentation of policy governing this -- this list of
-- of potential violations that -- that we have in --

MR. AKERS: Wiile all of the justices
do have managenent responsibility for the departnent
bel ow them the chief ex -- the Chief Justice has the
primary responsibility to make sure that the Suprene

Court is running properly, yes.
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DELEGATE M LLER. At sone point during
the tinme franme that -- that we're -- we've been | ooki ng
at this, Justice Wrkman has been Chief Justice?

MR. AKERS:. Yes.

DELEGATE M LLER. Has Justice Loughry?

MR. AKERS: Yes.

DELEGATE M LLER  Has Justice Davis?

MR. AKERS: Yes.

DELEGATE M LLER: Has Justice Wl ker?

MR. AKERS: | do not believe so, no.

DELEGATE M LLER.  So she hasn't had
general supervisory authority over the Suprene Court
during her tenure?

MR. AKERS: To ny know edge, right now,
she has not fulfilled that role to date. Sonebody --

s that correct? Yeah.

DELEGATE M LLER: So with -- wth what
Is being presented in Article Il, absent having general
supervisory authority, just by virtue of her being a
menber of the West Virginia Suprenme Court, she's quilty
by associ ati on?

MR. AKERS: She's an executive | evel
enpl oyee. It was her duty to make sure the -- the

Court ran snoothly as well. She's also an enpl oynent
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| awyer with a deep history of policies with enpl oynent.

DELEGATE M LLER. Do we have any
evidence that any of these justices listed in Article
Il had presented any type of policy proposals that may
have been not acted upon or voted down, failure to act
upon? Do we have anything |ike that?

MR. AKERS: We do know that there was a
travel policy and car use policy put into -- you know,
debated and di scussed in 2016, and they've -- we had
testinony yesterday from Sue Racer-Troy that they're
begi nning to draft sone of these policies and that she
had brought it up in the beginning of her enploynent,
that sone of these policies needed to be drafted,
but --

DELEGATE M LLER Wth the 2016 travel
policy, was Justice Wal ker a nenber of the Court at
that tine?

MR. AKERS: | believe she m ght have
been just el ected.

Isn'"t that correct? She's been there
-- let me ook at the beginning. | can tell you.

Wal ker was -- Justice Wl ker was
el ected in Novenber of 2016, elected -- yayh, Decenber
5th, 2016. So she would not have been part of that
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di scussi on.

DELEGATE M LLER But we're saying with
Article I'l, by virtue of her having served in excess of
a yayr, she should have --

MR. AKERS: No, upon swearing in, she
shoul d have begun managenent function and maybe brought
this to the attention of the remainder.

DELEGATE M LLER  Ckay, thank you.
Thank you, M. Chairman.

CHAI RVAN SHOTT:  Further discussion --
or further questions? Del egate Pushkin.

DELEGATE PUSHKI N:  Thank you,

M. Chairman. | -- I'mreading over this -- this
Article, and in -- just to -- in layman's terns, it's
for failure to create a policy that would have
prevented a | ot of these things from happening, that's
the -- that's the charge here that we're bringing

agai nst the --

MR. AKERS: Yeah, had they done their
managenent duties properly and created policies to
effectively govern these areas of managenent --

DELEGATE PUSHKI N:  Ckay.

MR. AKERS: -- it would have at | east

curtailed sone of the -- the shenani gans that went on.
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DELEGATE PUSHKIN: Ckay, Well, | hope
the Chair will grant ne a little bit of |eeway, because
"' mgoing to nake a few conpari sons here by way of
guestion --

In the Legislative Branch, are you
aware of a -- that we are allowed to, say, get itens on
| oan fromthe State Archives to put in our offices?
Are you aware of that? | don't knowif it's a witten
policy, but we're allowed to do that.

Are you aware of that?

MR. AKERS: No, |'ve never heard of
t hat policy.

DELEGATE PUSHKIN:  Well, we are. So
woul d you say that there was a witten policy in place
that says we're not allowed to take any of these itens
honme?

MR AKERS: ['mnot famliar with the
policies that would govern that. | --

DELEGATE PUSHKI N:  So woul d you say
we're -- we're just supposed to know better and not
take things hone that don't belong to us, correct?

MR. AKERS: Well, there m ght be a
policy. You mght ask. |f you have a historical item

i n your office, you should probably ask before you took
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it home, you know. That woul d be prudent.

DELEGATE PUSHKIN:  Well, | wouldn't
take it home, because | -- | think |I know better, but I
don't believe there is a policy -- | don't even know i f

there's a witten policy that says we are allowed to
take things fromthe archives.

But we -- we are -- we can borrow
things fromthe archives, and we're expected not to
take them hone. | don't believe there's a witten
policy. Ckay.

MR. AKERS: You woul d know better than

DELEGATE PUSHKIN:  Well, here on this
Point G to provide -- well, let's go back to -- to

they failed to provide proper supervision, control and

auditing and use of State purchasing card -- well,
that's -- well, | was |ooking for the one about the --
t he cars.

Ckay, yayh, E, "To provide effective
supervi sion and control over recordkeeping wth respect
to the" State -- "use of State autonobiles.™

Have you heard anything | ately about
problens with the State fleet and the Executive Branch?

MR. AKERS: | have not. That has not
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been ny responsibility.

DELEGATE PUSHKIN.  Well, | nean, it's
the -- been the subject of our -- you know, a |ot of
debate in our Commttee on Governnent Organization and
they' ve | ooked into that, but | think there's been sone
failure to -- to have proper policy on -- regardi ng our
State fleet.

So would this set a precedent that we
could also be looking to -- well, by this, by
| npeachi ng fol ks over in the Executive Branch, because
we weren't -- didn't have a proper policy wth regards
to our State fleet?

MR. AKERS: Wth your oversight into
the Constitution, if you feel that that's warranted,

t he House of Del egates can probably fulfill that need
If nec -- if you feel necessary.

DELEGATE PUSHKI N: Al right. Wat
about this Point G that they failed to provide
ef fective supervision and control over purchasing
procedures which directly led to i nadequate cost
cont ai nnent nethods? Including the rebuilding --

r ebi ddi ng of purchases.
Coul d that also -- do you think that

could be stretched to | ook at, say, being off by I|ike
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$100, 000, 000 on a cost estinmate -- estimate on a road
job in regards to the Executive Branch?

MR. AKERS: That woul d be significant.
| nmean, that's a |arge sizable sumof noney. |If you
would like to, again, justify oversight over that with
the legislative authority that you have, there's
not hi ng preventing you fromlooking into it.

DELEGATE PUSHKIN: Ckay. So what |'m
getting at is the precedent we'd be setting by passing
this, Article Il. There's a |ot of things that were
done wong, but the precedent that we could be setting
could be spread to the other two branches of
gover nnent .

MR. AKERS: Well, did -- |I'm sonewhat
famliar with the Departnent of H ghways, and they do
have a | ot of procedures in effect for conpetitive
bi dding with contractors.

DELEGATE PUSHKI N:  Uh- huh.

MR. AKERS: But in this case, we had 17
change orders w thout any conpetitive bidding at all.
There was probably conpetitive bidding at the
begi nni ng, but they just kept changi ng and addi ng and
addi ng and addi ng and addi ng and addi ng, and at no

point did they bring in alternate contractors to nmake
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sure what was going on was in the taxpayers' best
interest. That's the testinony that we received.

DELEGATE PUSHKI N: Ckay, well, that
| ooks -- it looks a little nore broad than that by what
we're -- what we're voting on here, to say -- "to
provi de effective supervision and control over
pur chasi ng procedures which directly led to inadequate
cost contai nnent nethods. "

| see a lot of that going on,
unfortunately. But well, that's -- that's it for ny
guestions. Thank you.

CHAl RMAN SHOTT: Further questions of
counsel ?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,

M. Chai r man.

Counsel, if a justice attenpted to
adopt travel policies under any of these -- or policies
under any of these A through G would they still be
consi dered inpeached -- eli -- eligible for
| npeachnent ?

MR. AKERS: Well, in the -- I"'msure in

t he Senate, when they have an opportunity to respond,

I f they can produce m nutes that we were unable to find
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where they voted against or in favor or chanpi oned sone
of these policies and they were voted down, they coul d
definitely bring that to the Senate's attention as an
affirmati ve defense.

But in our investigation and the
W t nesses that we questioned that you all heard - and
you all also questioned - we didn't hear any evidence
that any one of these justices tried to push a policy
t hat was unpopul ar and never got passed because -- it
was voted down.

M NORI TY CHAI R FLEI SCHAUER: Wl |, what
about Exhibit No. 2, which is a neno from Justice Davis
to the Admnistrator: "I amrequesting three itens be
pl aced on the August 31st adm nistrative conferences.
They include Court cars, Court gas cards and
educati onal conferences for the justices." And that
was i n August 2016.

Justice Davis did attenpt to get this
policy taken up by the Court; is that -- isn't that
right?

MR. AKERS: Yeah, that's correct, and
-- but prior to that, there was nothing. And then
after they did pass the travel policy, they excepted

the justices out, thereby creating a disparaging
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bet ween them and the renai ni ng enpl oyees and
subor di nat es.

M NORI TY CHAI R FLEI SCHAUER: Was that a
-- we don't know what the vote on -- was on that, do
we?

MR. AKERS: | personally do not, but
t hose records m ght be avail abl e.

M NORI TY CHAI R FLEI SCHAUER: Wel |, |
think -- well, but there has been attenpt to inplenent
policies, correct?

MR. AKERS:. Yeah, after the Legislative
Audi tor and everybody began | ooking -- the fleet bil
and everybody began | ooking at car use, they -- they
began pushing this reform

M NORI TY CHAIR FLEI SCHAUER: Well, this
was in 2016. That was far -- way before all of those
t hi ngs, right?

MR. AKERS: |'m not sure when they
started investigating the fleet bill. The fleet bil
was what pronpted a ot of this.

M NORI TY CHAI R FLEI SCHAUER: Ckay,

t hank you.
Thank you, M. Chairnman.
CHAI RVAN SHOTT: Del egate Fluharty.
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M NORI TY VI CE CHAI R FLUHARTY: Thank
you, M. Chairnan.

Counsel, along those lines, if any
justice wanted to inplenent such a policy, would they
have the ability to do so on their own?

MR. AKERS: No. They'd have to bring
it to a vote, is ny understandi ng of their procedures.

M NORI TY VI CE CHAIR FLUHARTY: And
there's an Adm nistrative Director enployed by the
Suprene Court, right?

MR. AKERS: Yes. The forner one
testified here.

M NORITY VI CE CHAI R FLUHARTY: Article
Il references the oaths of office taken by the Suprene
Court Justices. Just so we're clear here, Article II
Is dealing with the adm nistrative function, in other
words, the lack of having a policy. Am1| correct in
t hat anal ysi s?

MR. AKERS: Yes, their admnis -- their
managenent role in the overall court.

M NORITY VI CE CHAIR FLUHARTY: We're
not tal king about their actions; we're tal king about a
| ack of a policy.

MR. AKERS: W' re tal king about a | ack
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of action, | guess you mght say, yes. In nost of
t hese cases.

M NORI TY VI CE CHAI R FLUHARTY: \What
part of their oath cites the requirenent to inplenent
adm ni strative policies?

MR. AKERS: To fulfill their duties.

M NORI TY VI CE CHAI R FLUHARTY: \What
part of being a Suprene Court Justice -- and when we
tal k about the functions of their office -- you know, |
think a Suprenme Court Justice obviously interprets the
| aw. What part of their duties, explicitly, references
adms -- admnistering adm nistrative policies?

MR. AKERS: Well, Canon 1 of the Code
of Judicial Conduct says they nust maintain confidence
in the judiciary, and overspendi ng erodes t hat
confi dence.

M NORI TY VI CE CHAI R FLUHARTY: That's
not part of the --

MR. AKERS: Canon 2 al so goes on to
di scuss many ot her -- many ot her managenent type roles:
Adm ni strative appoi ntnents, supervisory duties.

M NORITY VICE CHAI R FLUHARTY: Not in
t heir oath.

MR. AKERS: Decorum deneanor. Well,
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as judges, they nust abide by these Canons, and the
Canons are what we cite in the -- in the allegation
here as part of Article II.

M NORI TY VI CE CHAI R FLUHARTY: And
doesn't the judiciary -- the JIC nake sure that the
Canons are foll owed?

MR. AKERS: That is one of -- that's
their primary role in --

M NORITY VI CE CHAI R FLUHARTY: That's
their primary goal, right?

MR. AKERS: Uh- huh.

M NORI TY VI CE CHAI R FLUHARTY: That's
not necessarily the goal of the |egislature.

MR. AKERS: Well, we have oversi ght
over the JIC and we have oversight over a lot of -- the
rest of the governnent.

M NORI TY VI CE CHAI R FLUHARTY: Ckay.
That's all | have, thanks.

CHAl RMAN SHOTT: O her questions of
counsel ?

Are there anendnents? Are there
amendnent s?

Di scussion regarding this Article,

Article I1. Is there di scussion?
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Del egate | sner.

DELEGATE | SNER. Thank you,
M. Chairman. As | go through this, it's -- it's
difficult for nme to find the evidence that each and
every one of these enunerated acts apply to every
justice, but |I'm probably nost concerned with the fact
that Justice Wal ker has never had the opportunity to
serve as the Chief Justice who would have the prinmary
adm nistrative responsibilities, you know, of the
justices.

So | have grave concerns about this for
a justice that was only -- took the bench in January of
2017, had about 18 nonths there, and never had that
opportunity to serve as Chief Justice.

CHAl RMAN SHOTT: And to the gentl eman,
when we cone to the anendnent stage, if you wish to
of fer an anmendnent to renove Justice Wl ker, that
certainly would be appropriate. Further dis -- further
di scussion? O further questions?

Del egat e Pushki n.

DELEGATE PUSHKIN: I n |ooking at this
Article, it said that we're -- you know, the gist of it
I s because they didn't create a policy to prevent

certain things from happening, that they're all Iiable.
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However, | feel that -- you know, | know personally, |
don't need a witten policy to know that | shoul dn't
take things that don't belong to ne.

| feel that that should be nore the
focus of this Commttee and not the fact that soneone
didn't craft a policy specifically from preventing
t hese things from happeni ng when - you know what - if
you're elected to the Suprene Court of Appeals, you
shoul d just know better.

CHAI RVAN SHOTT:  Further discussion?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you.
Thank you, M. Chairnman.

| agree that all of these things should
have been done. | also agree with the gentlenman from
Kanawha who poi nted out that nost of these problens
wer e based on the behavior of the Chief Justice, but |
t hi nk that adopting a Resolution that would elimnate
the entire sitting Suprene Court of the State of West
Virginia because they didn't have policies that
prevented sone behavior which we all find very, very
troubling, is reckless.

And for that reason, |I'mvoting "no."
CHAI RMVAN SHOTT:  Further discussion?
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Furt her di scussi on?

Question of -- before the Conmttee
then is the adoption of Article Il to the Articles of
| npeachnent .

Al in favor wll say "aye."

DELEGATES: Aye.

CHAl RMAN SHOTT: (Opposed, "no."

DELEGATES: No.

CHAl RMAN SHOTT: The ayes appear to
have it.

The ayes do have it.

The Article's adopted.

Article I'l'l is the next Article for
consideration. This is the one regarding Justice
Loughry and the renoval of the Cass G| bert desk.

Are there questions of counsel
regarding this particular Article? Are there
questions?

Del egate Ml er.

DELEGATE M LLER:  Thank you,
M. Chai r man.

Counsel, | know in other Articles, we
have | ooked at the inclusion of crimnal statutes as

possible violations as well. 1In regard to Article 111,
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It appears to deal specifically wwth what's been call ed
the Cass G | bert desk.

WAs any consideration given to the
| arceny or the enbezzl enent?

MR. HARDI SON: | think consideration
was given to that. | think the thought was that the --
that the evidence nost strongly fit the code section
regardi ng historical furniture and artifacts within the
Capitol, and that specifically regarding the Cass
Gl bert furniture, that the evidence and testinony that
we heard would nost strongly fit that particul ar code
section.

DELEGATE M LLER: If this Article is
successful and presentation is nade to the Senate, is
there anything that prohibits us fromthe inclusion of
those type of elenents or those types of suggestions as
far as the enbezzlenent or grand |arceny to be included

in the presentnent in --

VR. HARDI SON: | don't --
CHAI RMAN SHOTT: -- before the Senate?
MR HARDI SON: " mnot aware of

anything that would -- that would preclude that. |
mean, | think that would be rel evant evidence to be

presented to the Senate.
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DELEGATE M LLER: Ckay, thank you.

Thank you, M. Chairman.

CHAl RMAN SHOTT:  Further questions of
counsel ? Further questions of counsel?

Are there anendnents?

CHAI RVAN SHOTT: Are there anendnents?
Are there anendnents?

I f not, discussion regarding the
adoption of Article I11.

Di scussi on.

If not, then the question before the
Commttee is the adoption of Article Ill. Al in favor
wll say "aye".

DELEGATES: Aye.

CHAl RMAN SHOTT: Opposed, "no."

The ayes appear to have it.

The ayes do have it.

Article I'll is adopted.

Article IV is next for our
consideration. It involves the conputer services and
abuse of a conputer for personal use of Justice Loughry
and sone other elenents in there. Are there questions
of counsel regarding Article I'V? Questions of counsel?

Are there anendnents? Are there
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amendnent s?

If not, the question before the
Committee is the adoption of Article IV to the proposed
Articles of Inpeachnent. Al in favor will say "aye".

DELEGATES: Aye.

DELEGATE SHOTT: (Qpposed, "no."

The ayes appear to have it.

The ayes do have it.

Article IV is adopted.

Article Vis next for consideration.
This is also an Article, the subject of which is
Justice Loughry. It's basically based on the abuse of
gover nnent vehicles for personal use, including fuel
purchase cards, sone travel to the Greenbrier and so
forth.

Are there questions regarding Article
V? Are there questions?

Del egate Ml er.
DELEGATE M LLER:  Thank you,

M. Chai r man.

Counsel, in regard to Article V, | know
it's cited that vehicle use to the Geenbrier. Is it
limted to just those acts, or is -- is other travel

that we may have been able to delineate as personal use
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included in this Article?

MR. HARDISON: | think the way this
Article is drafted is it's limted to the personal use
of the vehicle during that -- that time period. So on
or about Decenber of 2012.

And specifically, the evidence that we
have that we can feel confident that we can prove, that
he used a State vehicle to travel to the Geenbrier for
-- for book signings.

DELEGATE M LLER Is it limted to
2012, or limted to just the Geenbrier? Does it
exclude '13, '14, '15, '16, '17 as well as other parts
of the state?

MR. HARDI SON: Right. No, | don't
think it's limted. The way it's drafted, it says
"Begi nning in or about Decenber of 2012," which woul d
mean going forward. So we -- you know, you could
present evidence that would show that he used a vehicle
for personal use, including for book signings at the
G eenbri er.

DELEGATE M LLER  Ckay, thank you.

Thank you, M. Chairnman.

CHAl RMVAN SHOTT: Are there other

questions for counsel ?
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Del egat e Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER.  Thank you,

M. Chairman.

| want to | ook at that |anguage a
little bit nore carefully. "Beginning in or about
Decenber 2012." D d you say -- is there any | anguage

-- 1 nmean, one of the things that bothered ne the nost
was keeping a State car for the holidays in, | think,
‘14, '15 and '16 for 21 days, 27 days and 15 days.

This says, "on nore than one occasi on
for book signings and sales."” Does it include those --
those Christnmas keeping of the State car and al so the
travel -- | nean --

MR. HARDISON: | think it can include
t hat evi dence, yes.

M NORI TY CHAI R FLEI SCHAUER: Wy do you
t hi nk that?

MR. HARDI SON: Well, the -- the
| anguage -- the beginning of the -- | guess the factual
assertion that "Beginning in or about Decenber 2012,
did intentionally acquire and use State governnent
vehi cl es for personal use,"” which would include the
followng -- and that -- the next clause includes the

use of the vehicle to go to the Geenbrier for book
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si gni ngs.

M NORI TY CHAI R FLEI SCHAUER: Wbul d we
want to say "included but not limted to?" And would
we want to say "continuing until" -- or use the word

"conti nui ng"?

MR. HARDI SON: | nean, | would | eave
that up to the Commttee. | don't -- | don't think
that would -- that would hurt --

M NORI TY CHAI R FLEI SCHAUER: Ckay.

MR. HARDI SON: -- the Article.

M NORI TY CHAI R FLEI SCHAUER: M.
Chairman, | would like to anmend this to nmake it

br oader .

CHAI RVAN SHOTT: Certainly.

M NORITY CHAIR FLEI SCHAUER: Do you
want nme to put that in witing?

CHAl RMAN SHOTT: Yes, we have --

M NORI TY CHAI R FLEI SCHAUER: | assune
you do.

CHAI RVAN SHOTT: Yes, we have --

M NORI TY CHAI R FLEI SCHAUER: Let ne see
if | can get sone assistance from our counsel who --

CHAI RVAN SHOTT: I n the neantinme, while

you're doing that, let's see if there's other questions
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for counsel. Because we haven't gotten to the
anendnent stage, but it's a good idea to go ahead and
get started on that.

Are there other questions for counsel
regarding this Article? Al right.

Then 1'1|l ask the Commttee to be at
ease for a nonent while the gentlelady is perfecting
her anmendnment .

(A short pause was had in the
proceedi ngs.)

CHAI RVAN SHOTT: WI I the Conmttee
coul d pl ease cone back to order? W have an anendnent
at the podium from Del egate Fl ei schauer, and Del egate
FI ei schauer woul d request unani nbus consent to explain
her anmendnent in lieu of having it read.

Is there objection?

Chair hears none.

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | want to add two things into this
| anguage. It's not very big changes. On Line 15,
"Begi nning in or about Decenber 2012 and conti nui ng
thereafter for a period of yayrs." That would be the

added | anguage, "and continuing thereafter for a period
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of yayrs."

And then also on Line 16, after the
word "including" -- and this is tal king about
"intentionally acquire and use State vehicles for
personal use, including" by adding a conma and "t he
followng but not limted to."

One of the things that particularly
of fended ne was taking a State car hone for 27 days
during the holidays, and that clearly was personal use,
and that's part of what | wanted to nmake sure was
covered.

And this | anguage | think would be
broad enough to include many different things.

CHAI RMVAN SHOTT: Are there questions
regarding the effect of the amendnent? Are there
gquestions?

Del egat e Zat ezal o.

DELEGATE ZATEZALO  Thank you,

M. Chairman. M only question about it: 1In the
absence of a policy -- | understand the G eenbrier
trips are, to ny way of thinking, an ethics violation.

But the other portions, taking cars
home and that type of thing, if there is no policy on

car use, | mean, what -- what was breached in that
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regard?

| nmean, sonebody can explain that to

CHAI RMAN SHOTT: Counsel, you want to
make a stab at that?

MR. HARDISON: 1'Il take a crack at it.

| believe the -- the main policy that's
been cited is the State Ethics Act, that it's use of
public office for private gain, and that it was a State
vehi cl e that was owned by the Court and they were --
and Justice Loughry was using that State vehicle for
his own personal gain to travel about the state.

And in sone cases, on the rental cars
that were paid for by the State, he was using that to
travel out of state as well.

But -- but the main violation would be
the State Ethics Act.

CHAl RMVAN SHOTT: Are there other
questions regarding the effect of the anmendnent?

Di scussion regardi ng the gentlelady's
amendnent ?

Is there discussion? If not, the
question --

Del egat e Fast.
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DELEGATE FAST: Thank you,

M. Chairman. | would urge rejection of the
gentl el ady' s anendnent. The thing that bothered ne
about the trips to the Geenbrier -- and | asked the
del egate fromthe 23rd specifically, did he ask the
Greenbrier if there were other speaki ng engagenents
there while he was there on the book signing, and the
del egate did ask that question and held up a stack of
e-mails that, through all the correspondence, there
were no other Court events or Court speaking
engagenents or just speaki ng engagenents as a justice
of the West Virginia Suprene Court.

There were none -- there was none of
t hat .

On Christnmas usage, we don't know if
maybe he had sone speaki ng engagenents. W don't know
if the car sat at the house nost of that tinme and then
he occasionally went to a speak -- or a couple of tines
during this check-out period, to sone speaking
engagenent or sone event that was related as a justice
to the Suprene Court.

So for those reasons, | -- | would urge
that we keep the Article as it is - it's specific to

what we do know - and not broaden it to itens that we
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don't know. Thank you.

CHAI RVAN SHOTT: Del egat e Pushki n,
foll owed by Del egate Fl ei schauer.

DELEGATE PUSHKI N:  Thank you,
M. Chairman. Unlike sone of the other Articles that
we've -- that we've already adopted, | believe we've
seen anpl e evidence that supports this fromthe -- from
the Legislative Auditor's office that stated one of
their findings was that Justice Loughry then -- Justice

Loughry was using State-owned vehicles for his own

private use and -- while we paid for the gas.
| believe that -- you know, Justice
Ketchumrecently resigned over a simlar act, and -- and

pled to it in federal court. So | would strongly
support the lady's anendnent, and I'I|l ask for a roll
call.

CHAl RMAN SHOTT: Before | recognize the
gentlelady to cl ose debate, is there further discussion?

s there further discussion?

And just to offer an observation to
Del egate Fast and others, the -- the managers who w |
be presenting this to the Senate will have sone | atitude
as to which of those other incidents we report -- or we

attenpt to have admtted in -- in support of this
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allegation, so if it turns out we discover, for

I nstance, m d-yayr graduation cerenonies or sonething of
that sort, we certainly would not proceed with an
attenpt to allege that that was not Court-rel ated.

But just an observation, just so it's
not overl ooked.

Del egate Fl ei schauer to cl ose debate on
t he amendnent.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. One of the things that the Article says
is that it violates the Ethics Act and constitutes a
violation of the provisions of Canon 1 of the judicial
--  West Virginia Code of Judicial Conduct.

And actually, there's several provisions
inrule -- Canon 1. There are different rules wthin
that rule. But one of themis that "shall avoid
I npropriety and the appearance of inpropriety.”

And it seens to ne the Chief Justice of
the Suprene Court, when he takes a car hone for 27 days
in a rowduring the Christmas holidays - not just one
yayr, but two yayrs, but three yayrs - | think that has
t he appearance of inpropriety and it's not anything any
ot her public enployee is allowed to do. |In addition to

going to the Geenbrier and selling your book and taking
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your famly with you.

| think that we had a | ot of evidence on
these car violations and it was inproper, and | think
t he anendnent allows this Article of I|Inpeachnent to be

broad enough that the Senate can put on additional

evi dence.

Thank you, M. Chairman.

CHAI RMAN SHOTT: The question before the
Commttee is the adoption -- the gentlelady's closed
debat e.

Do you have a question you want to ask,
Del egat e Sobonya?

DELEGATE SOBONYA: Can you repeat the
amendnment? We m ssed the first part of it.

CHAI RMAN SHOTT:  Yes, sure.

DELEGATE SOBONYA: Thank you.

CHAI RVAN SHOTT: |If you | ook at Line 15
of Article V, after the date "Decenber 2012" --

And correct ne if |'m w ong.

-- It would insert "and continuing
thereafter for a period of yayrs" and then pick up wth
"intentionally acquire.”

And then on the next line, 16, "for

personal use" after the word "including," would add the
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phrase "but not limted to."
That's the full effect of the anendnent.
DELEGATE SOBONYA: Thank you.
CHAI RMAN SHOTT: All right. The
guestion then before the Conmmttee is the adoption of
t he amendnent.
Al in favor will say "aye".
DELEGATE: Roll call.
CHAI RMAN SHOTT: Roll call has been
demanded. |s denmand sust ai ned?

Demand i s sustai ned.

Clerk wll call the roll. If you're in
favor of the adoption of the anendnent, you'll say "aye"
or "yes." Opposed wll be "no" or "nay."

THE CLERK: Del egate Byrd.
DELEGATE BYRD: Yes.

THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  Yes.

THE CLERK: Del egate Capito.
DELEGATE CAPI TO.  Yes.

THE CLERK: Del egate Deem
DELEGATE DEEM  No.

THE CLERK: Del egate Fast.
DELEGATE FAST: No.
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Del egat e Lane.

THE CLERK: Del egate Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER:  Yes.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY: Yes.

THE CLERK: Del egate Foster.
DELEGATE FOSTER  Yes.

THE CLERK: Del egat e Hanshaw.
VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbarger.
DELEGATE HARSHBARGER:  Yes.
THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN: Yes.

THE CLERK: Del egate |sner.
DELEGATE | SNER:  Yes.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: Yes.

THE CLERK: Del egate Lovejoy.
DELEGATE LOVEJOY: Yes.

THE CLERK: Delegate Ml ler.
DELEGATE M LLER:  Yes.

THE CLERK: Del egate Mbore.
DELEGATE MOORE:  Yes.

THE CLERK: Del egate Overi ngton.
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DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushki n.

DELEGATE PUSHKI N:  Yes.

THE CLERK: Del egate Queen.

DELEGATE QUEEN:  Yes.

THE CLERK: Del egat e Robi nson.

DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.

DELEGATE SOBONYA:  Yes.

THE CLERK: Del egate Summers.

DELEGATE SUMMERS: Yes.

THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO  No.

THE CLERK: And M. Chairnman.

CHAI RMAN SHOTT:  Yes.

On the question of the adoption of the
amendnent to Article V, there were 21 ayes, 3 nays, 1
menber absent and not voting. The anmendnent is adopt ed.

Are there further anendnents? Are there
further anmendnents?

Are there -- is there discussion
regardi ng the adoption of Article V as anended? |Is
t here di scussi on?

Is there discussion? |If not, the
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guestion before the Comnmttee is the adoption of Article
V, as anended. Al in favor will say "aye".

DELEGATES: Aye.

CHAI RVAN SHOTT:  Opposed "no."

The ayes appear to have it.

The ayes do have it.

Article V is adopted.

W' ve already dealt with Article VI.

That brings us to Article VII. This is
al so an individual Article, the subject of which is
Justice Loughry, and this deals wth the excessive
renovati ons and renodel i ng expenses.

Counsel is available for questions. Are
t here questions of counsel ?

Are there questions of counsel?

Del egat e Robi nson.

DELEGATE ROBINSON: | don't know if it
was nore appropriate for counsel or the Chair -- or |
guess this is counsel. W -- we've been going through

this process and tal king about how we set a standard of
| npeachnment and | guess with issues in the state.

Now, we vote for this and the nunber
here is $363,000, correct? That's the total spent --

expenditure in this Article?
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MR. ROSKOVENSKI: That is correct.

DELEGATE ROBI NSON: So voting for this,
we are setting a standard of expenditures that we see
are wasteful or too nuch at $363,000. |Is that correct?

MR. ROSKOVENSKI: | guess, it -- it's --

DELEGATE ROBINSON: If we're gonna
i mpeach one person for $363, 000 of spending, we'd have
to | ook back -- and we have to | ook, and any ot her
person that reaches that |evel of expenditure, we have
to do the same, correct?

MR. ROSKOVENSKI : No, not necessarily.

DELEGATE ROBINSON:  If it's simlar --
simlar conditions, if we spent $363,000 on office
spaces or bathroons for their -- their use in the State
Capi tol Building, we have to do the sane.

MR. ROSKOVENSKI: |t would be up for
this body to decide.

DELEGATE ROBI NSON: Ckay, but this body
has decide -- going to decide "yes" or "no" whether
that's a level of expenditures that we think is
| nappropri ate.

MR. ROSKOVENSKI: That is correct.

DELEGATE ROBI NSON:  Ckay, thank you.

CHAl RMAN SHOTT: Further questions?
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Furt her questions?

Are there anendnments? Are there
amendnent s?

There is an anmendnent ?

MNORITY CHAIR FLEI SCHAUER: |' m sorry,
yes. Thank you.

CHAI RMAN SHOTT:  All right. There is an
anmendnent between -- before the Chair. The del egate --
it's sponsored by Del egates Fl eischauer, Byrd, Mller,
Canestraro, Fluharty, Isner and Lovejoy, as well as
Pushki n and Robi nson. So apparently the whole crew

Whi ch of you would desire to explain the
amendnent in lieu of having it read?

M NORI TY CHAI R FLEI SCHAUER: | think we
should read it.

CHAI RVAN SHOTT: We will read it.

This would -- on page 9, on Line 4, hy
striking out the period and inserting a conma, and then
adding the follow ng |l anguage - I'"'mgoing to read this
relatively slowy because it's fairly conprehensive -
"Iintentionally nade fal se statenents" under oath --
"whi |l e under oath before the West Virginia House of
Del egates Finance Committee with deliberate intent to

decei ve regarding the renovati ons and purchases for his
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of fice, asserting that he had no know edge and
I nvol venment in these renovations, where evidence
presented clearly denonstrates his in-depth know edge
and participation in these" reser -- "renovations, and
his intentional efforts to deceive nenbers of the
| egi sl ature about his participation and know edge of
t hese acts while under oath, constitutes false -- fal se
swearing, in violation of West Virginia Code Section
61-5-2, constitute failure to performofficial duties
pursuant to West Virginia Code Section 61-5-28."

Questions regarding the effect of the
amendnent ?

Questions?

Del egat e Summers.

DELEGATE SUMVERS: Thank you, M.
Chai rman. Does the anendnment then nmake it so that it's
not the anount of noney that was spent, but that the
accusation that he wasn't truthful about it?

CHAl RMAN SHOTT: Is that a question to
the Chair or to the sponsor of the anmendnent?

DELEGATE SUMVERS: That's a question to
whoever can answer it.

CHAl RVAN SHOTT: Del egate Byrd.

DELEGATE BYRD: It's in addition. As
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you know, there's a comma, so it would be both. In
addition to that.
DELEGATE SUMMERS: So they're two

separate charges -- or two separate things --

DELEGATE BYRD: W started --

DELEGATE SUMMERS: -- in this --

DELEGATE BYRD: W just thought --
sorry, go ahead, | apol ogi ze.

DELEGATE SUMVERS: Well, |'mjust
saying, so it's both. It's not one -- it's not -- it's

not in totality; it's two separate things, but just in
one Article.

DELEGATE BYRD: Yes, ma'am since it was
dealing with the sane subject area. And we saw the
testinony on the - on the -- | don't know what you'd
call that - the screen, we saw the interview with Kennie
Bass.

We t hought that since that coincided
t oget her and we watched that direct evidence -- we also
got the Affidavit of KimEIlis. W thought that it
should -- definitely should be just put together as one.
It's the sane subject matter.

DELEGATE SUMMERS: The only question |
had about that is: Justice Loughry said he didn't
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approve the expenditures. Do we know what his
definition of "approved" was? Ws that that he didn't
sign off or was that --

DELEGATE BYRD: Well, | think that if we
-- if you look back to the Affidavit of KimEllis, I
thi nk that the evidence shows that he did. If you | ook
at Paragraphs 11, 12, 13 and 14, | think that's -- that
wi Il take care of your issue right there, with direct
evi dence -- because as you know - -

Well, you m ght not know, but the
Chairman's alluded to, | nean, we have to be m ndful of
what standard the Senate's gonna hold us to, and that's
going to be a pretty high standard, so | think that this
just reinsures this Article with this additional
evi dence.

DELEGATE SUMMERS: Ckay.

CHAI RVAN SHOTT: Are there further
questions regarding the effect of the proposed
amendnent ?

Del egat e Lane.

DELEGATE LANE: Coul d one of the
numer ous sponsors of this anendnent point specifically
to | anguage where Justice Loughry |ied under oath?

CHAI RVAN SHOTT: Del egat e Pushki n.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2149

DELEGATE PUSHKI N:  Thank you,

M. Chairman. | believe in -- in the printed -- the
evi dence that we have -- | can't renenber which exhibit
It was. | don't believe it was in what we got in print,

but when we went back and listened to the entire
testinony in front of House Finance, | believe he said
t hat he woul d never approve of such spendi ngs.

| -- 1 don't think that was the exact

words, but it's pretty darn close. He said, "I would
never approve of -- of that sort of spending.”

And -- and you know, so he said that in
front of -- under oath in front of the Commttee. Since

then, we have a sworn Affidavit fromM. Ellis that said
he was very involved with the spending, he did sign off
of it -- onit.

We have the testinony here from
M. Canterbury where he said he was also involved with
the -- with the spending on the renovations of his
office, and we have a map that he drew wth his own hand
of the floor of his office that we all saw yesterday.

DELEGATE LANE: M. Chairman --

CHAI RVAN SHOTT: Yes, |'msorry,
Del egat e Lane.

DELEGATE LANE: -- may | -- may |
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proceed?

CHAI RMAN SHOTT: Yes, please do.

DELEGATE LANE: There's no doubt in ny
m nd that he knew about all of these expenditures, and
there's no doubt in ny mind that these expenditures are
excessive. But in |ooking at what he actually said, |
could not find anything that woul d anount to actually
| yi ng under oat h.

What he said was, "There is nobody nore
outraged by these purchases than ne. Mny people in
this room have known ne for nore than two decades, and
t hey know | woul d never approve such things."

Now, |'mnot sure that that is |lying, so
|'d be interested in anybody el se's take on that.

CHAI RMVAN SHOTT: Ckay. | think we're
tal ki ng about the anmendnent and di scussion regarding the
amendnent. | guess the first thing | should have done
was ask if there's any anendnents to the anendnent. And
fortunately, there aren't, so | didn't mss that one.

Del egat e Fl ei schauer has di scussi on?

Go ahead.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | think we should focus on intentional
eff -- efforts to deceive nenbers of the |egislature
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about his participation and know edge of these acts
whi | e under oat h.

| nmean, we had testinony that he drew
t he sketch by both M. Canterbury and -- | believe it's
al so referenced in the Affidavit of Ms. Ellis.

| -- we also, | believe, have his
signature on var -- various docunents relating to these
expense -- expenses, and | think he was al so on the news
nmedi a speaking to the public, which is also to the
| egi sl ature.

| think he intentionally tried to bl ane
M. Canterbury and -- in the news nedia and that he --
and during his testinony in the finance neeting, was
very msleading, and it was an intent to deceive the
| egi sl ature.

| think that this is enough to send over
to the Senate, and | think that's what's so di sturbing.
| think one of the issues is: What is the dollar anount
that is lavish? Is it $111,000? 1Is it $339,000? Is it
$500, 000?

But when you try to cover up |avish
expenditures and you lie - and I think he did |ie during
that testinony - then | think that you're hitting a

probl em ar ea.
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CHAI RVAN SHOTT: Let ne ask counsel if
we have access to 61-5-2, the definition of false
swearing. This -- this --

M NORI TY CHAI R FLEI SCHAUER: |'ve got it
ri ght here.

CHAI RVAN SHOTT: Do you? Can you -- can
you read that to us?

Del egate Fl ei schauer's got the Code
right in front of her. Wuld you read the provision on
fal se swearing?

M NORI TY CHAI R FLEI SCHAUER: "To
Wl fully swear falsely, under oath or affirmation
lawfully adm nistered, in a trial of the wtness or any
ot her person for a felony, concerning a matter or thing
not material, and on any occasion other than a trial for
a felony, concerning any matter or thing material or not
material, or to procure another person to do so, is
fal se swearing and is a m sdeneanor. "

CHAI RVAN SHOTT: All right. O her
questions regarding the effect of the anmendnent?

Del egat e Lane.

DELEGATE LANE: Not having the witten
amendnent in front of nme, | would Iike to anend the

anmendnent by taking out reference to "intentionally" or
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"fal se swearing” and "lying under oath."

Now, | think that he did intentionally
deceive and all of those other words are fine, but
actually lying under oath, I'mhaving a hard tine
finding that he actually did that.

And so | would nove to take out the
"l ying under oath."

DELEGATE BYRD: Can you give us a
second?

CHAI RMAN SHOTT: Let ne -- |let ne read
the portion of the -- the anmendnent that deals with
that, and let's see if we can focus on where your
amendnent would fall.

MR. AKERS: M. Chairman.

DELEGATE BYRD: |I'mgoing to work wth
her right now.

CHAI RMAN SHOTT: Al'l right, fine.

DELEGATE BYRD: Can we be at ease for a
second?

CHAl RMAN SHOTT: AlIl right. Yes, please
be at ease for a nonent.

(A short break was taken.)

CHAl RMAN SHOTT: There's a proposal to

reformthe anendnent that's jointly nade by the sponsors
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and Del egate Lane, and |I'll basically sunmarize it.
The first clause was "intentionally nmade

fal se statenents” and the reformati on would just sinply

read, "made "made statenents while under oath"
rather than "intentionally nade fal se statenents."

And the second part of the refornmation
is at the end of the statenent, at the end of the
anendnent, where it says "while under oath," and then it
begi ns, "constitute false swearing in violation of" and
it cites the Code and what the anendnment would -- the
reformati on would sinply stop that, stop the | anguage
after the word "oath" and -- and onmt the | anguage
"constitutes false swearing in violation of West
Virginia Code" and the rest of that.

Is that correct, Delegate Lane?

DELEGATE LANE: Yes, sir.

CHAI RMAN SHOTT:  All right. So we now
have before the Conmttee the ref -- refornmed anmendnent
to Article VII. |Is there discussion?

Del egate -- Del egate Moore.

DELEGATE MOORE: Thank you, M.
Chairman. | would nove that we make this anmendnent a
separate Article, to try to keep it separated fromthe

current Article that we have under consi derati on. |
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think it would nake it a little nore concise and cl ear
if it were a separate Article.

CHAI RVAN SHOTT: All right.

Does that take precedent --

(A di scussion was had between the Chair
and Vice Chair.)

CHAI RMAN SHOTT: Procedural ly, probably
the way this should be handled is: The anendnent woul d
be defeated and then the notion would be to anmend the
Articles by a new Article that would include the
| anguage fromthis defeated anmendnent.

| think that's probably -- that's -- and
that's the best we can cone up .with, so we would be
debating the anendnent. |If the anmendnent woul d be
defeated, then this would be offered as a separate
Article, the | anguage of this anendnent.

So Del egate Foster, followed by Del egate
Fl uharty -- Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Just a
question --

DELEGATE FOSTER A poi nt of
clarification, since we are still -- since this was a
reformed anendnent, this is only a primary anendnent, so

you could still make a secondary anendnent, anendi ng the
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anendnent to introduce as a new Article instead of going
t hrough the defeating the art -- and naeking a new
Article.

That could be offered as an anendnent to
t hi s anmendnent, correct?

CHAI RMAN SHOTT: You're right that we
coul d amend the anendnent since it was reforned. |'m
not sure that gets us to where we want to be, but you're
-- you are correct about your understandi ng.

"' m 1 ooking for help around the
Comm ttee.

DELEGATE FAST: That is an anendnent to
t he anendnent .

CHAI RMAN SHOTT: It's really not an
anmendnent, though, basically to separate it as a
separate Article.

DELEGATE FOSTER:  Ckay.

CHAI RMAN SHOTT: Yeah. | think -- |
think the way to handle this -- and I -- and you're
right about the ability to anend the anendnent, but this
really has the effect of changing the anendnent to a new
Article, and I don't think that's the intent of the
amendnent .

So the anmendnent has been reforned.
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Let's start -- let's start there. If -- if it's your

i ntent that you want this as a separate Article, then
the appropriate action would be to defeat the anendnent
and then nove to add the | anguage of the anmendnent wth
appropriate introductory |anguage to -- as a separate --
as a separate Article.

kay. Let's discuss then the reforned
amendnment. |s there di scussion?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you.
WIIl the gentleman yield?

CHAl RMAN SHOTT: WI Il the gentl enman
yi el d?

DELEGATE MOORE: Yes.

CHAl RMAN SHOTT: Gentl enen vyi el ds.

M NORI TY CHAI R FLEI SCHAUER: Can you
explain your rationale for the necessity of taking this
out ?

DELEGATE MOORE: Wl l, no, |'m not
taking it out because it's not been incorporated yet;
isn't that correct?

M NORI TY CHAI R FLEI SCHAUER: Wl |, not
until we vote on it, no.

DELEGATE MOORE: Right, so --
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M NORI TY CHAI R FLEI SCHAUER: But you're
saying that you -- yayh, I -- 1 don't think taking it
out of this Article is an inaccurate description.

DELEGATE MOORE: Well, we haven't pl aced
It init yet, have we?

M NORI TY CHAI R FLEI SCHAUER:  No.

CHAI RVAN SHOTT: No, we haven't.

DELEGATE MOORE: (Ckay. So it's not in
there yet, so now, | -- the rationale behind it is, |
think that this is sonmewhat of a separate issue, and |
think it would be nore clear and concise and cl ean way
to address it as a separate Article.

M NORI TY CHAI R FLEI SCHAUER: Thank you.

DELEGATE MOORE: Thanks.

CHAl RMAN SHOTT: All right. Discussion
regardi ng the reforned anmendnent. Del egate Sobonya.

DELEGATE SOBONYA: Yes, thank you, M.
Chairman. | also urge rejection of the anendnent so we
can consider this as a separate Article. |f you | ook at
Articles 7, 8, 9 and 10, they all reference different
justices, but they're clearly all about the threshold or
t he anobunt of spending, |avish spending, on offices and
r enodel i ng.

If we anend this | anguage into Justice
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Loughry's, it would be different; it would be odd; it
woul dn't be the sane as the others that follow, so I --
| would support it in a separate Article but not
anmending it into this Article. Uge rejection of the
amendnent .

CHAI RVAN SHOTT:  Further di scussion?
Del egat e Pushki n.

DELEGATE PUSHKI N:  Thank you,
M. Chairman. | support the anendnent as anended, the
reformed anendnent. | believe that this is the correct
place for it to be. This Article is about the
overspending in Justice Loughry's office, and | think
what really makes matters worse to a lot of us is his
denial of -- of being involved wth that spending.

| think it nmakes the spending that nuch
worse, and | believe this is the proper place for it.
We're tal king about overspending, and to add that --
that -- his reaction to it, which was to blane others in
-- in print nedia, on television and while under oath in
front of one of our comnmttees.

So | think this is the proper place to
address that, in this Article.

CHAl RMAN SHOTT: Del egate Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
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M. Chairman. | think we have to renenber that this is
the Chief Justice of the State of West Virginia who, as
a lawer, is required to tell the truth. Not only did
he -- not only was there |avish spending, but he tried
to blane it on soneone else. He fired that person,
deprived that person of their job; he blasted that
person in the nedia; and -- and he --

You know, the Chief Justice and the
Court have a high standard when it cones to telling the
truth, and so do all lawers. And to have this spending
- which is one thing by itself, and the anount of
spending is not clear what is lavish and what is not and
what is an inpeachable offense - but to then |ie about
it infront of us, it's aninsult to this institution.

And | think that that nmakes the offense
even nore grave, and | urge adoption of the anmendnent.

CHAI RMAN SHOTT: Del egate Hol | en.

DELEGATE HOLLEN: Thank you,

M. Chai r man.

You know, maybe for once, | -- | agree
that this is a great -- great travesty, and | agree wth
the del egate saying that it's grave. That only nakes
the argunent nore strong to have them separ at ed.

If it's that strong of an offense, they
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shoul d be separated. Thank you, M. Chairman.

CHAI RVAN SHOTT:  Further di scussion?

Furt her di scussion?

The question before the Conmttee is the
adoption of the anendnent.

A DELEGATE: Roll call.

CHAI RVAN SHOTT: Rol |l call has been
demanded. |s denmand sustai ned?

Demand i s sustai ned.

Clerk wll call the roll. If you're in

favor of adoption of the anendnent as it has been

reformed, you'll vote "yes" or "aye;" if you' re opposed,

no" or "nay.
THE CLERK: Del egate Byrd.
DELEGATE BYRD:. Yes.
THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  Yes.
THE CLERK: Del egate Capito.
DELEGATE CAPI TO  No.
THE CLERK: Del egate Deem
DELEGATE DEEM  Yes.
THE CLERK: Del egate Fast.
DELEGATE FAST: No.

THE CLERK: Del egate Fl ei schauer.
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M NORI TY CHAI R FLEI SCHAUER:  Yes.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY: Yes.
THE CLERK: Del egate Foster.
DELEGATE FOSTER:  No.

THE CLERK: Del egat e Hanshaw.

VI CE CHAI R HANSHAW  No.

THE CLERK: Del egate Harshbar ger.
DELEGATE HARSHBARGER:  No.

THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN: No.

THE CLERK: Del egate | sner.
DELEGATE | SNER:  Yes.

THE CLERK: Del egate Kessi nger.
Del egat e Lane.

DELEGATE LANE: Yes.

THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: Yes.

THE CLERK: Del egate Ml ler.
DELEGATE M LLER:  Yes.

THE CLERK: Del egate Mbore.
DELEGATE MOORE:  No.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  No.
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THE CLERK: Del egate Pushkin.

DELEGATE PUSHKI N:  Yes.

THE CLERK: Del egate Queen.

DELEGATE QUEEN:  No.

THE CLERK: Del egate Robi nson.

DELEGATE ROBI NSON:  Yea.

THE CLERK:  |I'm sorry?

DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.

DELEGATE SOBONYA:  No.

THE CLERK: Del egate Summers.

DELEGATE SUMMERS: No.

THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO  No.

THE CLERK: And M. Chairnan.

CHAI RVAN SHOTT:  No.

W can if you want to.

On the question of the adoption of the
reformed anendnent, there were 11 ayes, 13 nos or nays,
and 1 nenber absent and not voting. The anendnent is
rej ected.

Does the del egate who offered the
amendnent seek to anend the Articles by inserting a new

Article or -- at the end of the Articles, while we're on
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this subject?

M NORI TY CHAI R FLEI SCHAUER:  Yes.

CHAl RMAN SHOTT: All right. And I'm
assum ng that notion would be wth appropriately-drafted
I ntroduct -- introductory |anguage conparable to the
other Articles so that it flows appropriately.

There is a notion then to add a new
Article, and we would mark that then Article XV, and |
apologize - we're a little out of sequence, but | think
it's the appropriate tine to deal with it - which
essentially would incorporate the anendnent that we just
rejected as refornmed with appropriate | anguage drafted
by counsel to track the |anguage of the -- the previous
Article VII.

Are there questions regarding the
notion? Gentle -- Del egate Sobonya.

DELEGATE SOBONYA: Does that -- thank
you, M. Chairnman.

Does that include the anended | anguage
fromthe lady from Kanawha or as it was stated?

CHAI RVAN SHOTT: It would be as
reformed, as | understand it, with that |anguage in it.

DELEGATE SOBONYA: Thank you.

CHAl RMAN SHOTT: Are there questions
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regardi ng this notion?

|s there di scussi on?

If not, all in favor of the adoption of
the notion to include a new Article, to include -- to
I ncorporate the reform-- |anguage of the reforned
anendnent wll say "aye."

DELEGATES: Aye.

CHAl RMAN SHOTT: (Opposed, "no."

The ayes appear to have it.

The ayes do have it.

That will be a new Article to the anend
-- to the Articles.

That brings us to Article VIII.

VI CE CHAI R HANSHAW Can you --

CHAl RMAN SHOTT: |I'msorry. Thank you
for remnding ne. W did not actually di spose of
VIl now W rejected the anendnent. W need now to
vote on VII.

s there discussion about Article VII?
| s there discussion?

If not, all in favor --

DELEGATE OVERI NGTON:  Rol |l call.

CHAI RVAN SHOTT: Roll call has been --

do you have discussion for VII?
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M NORI TY CHAI R FLEI SCHAUER: Questi on of
counsel .

CHAl RMAN SHOTT: Question of counsel.

Counsel ?

M NORI TY CHAI R FLEI SCHAUER: Counsel, on
this Article, can you explain to ne howthis is an
| npeachabl e of fense when the Suprene Court has control
over its State budget and the legislature -- and al so, |
guess, maybe just the first part of that question?

How -- how can we know whet her $100, 000
of | avish spending, $300,000 or $500,000 is an
| npeachabl e of fense when under the Constitution, they
have the authority under their own budget?

MR. ROSKOVENSKI : Del egate, | think
that's up for -- Delegate, | think that's up to each
I ndi -- individual delegate to determine. It's going to
be a totality of the circunstances on how nuch they
spent and whether or not you felt that it was
appropri ate.

M NORI TY CHAI R FLEI SCHAUER: Do you
think that the adoption of the Constitutional anendnent
t hat was passed by both the House and the Senate w ||
prevent things like this in the future with their budget

bei ng under the control of the |egislature?
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MR. ROSKOVENSKI : | couldn't answer
t hat, Del egate.

M NORI TY CHAI R FLEI SCHAUER:  You don't
think that that's part of the background be -- behind
why both -- both the House -- or both the Denobcrats and
t he Republicans supported that?

MR. ROSKOVENSKI: Del egate, | -- know ng
t he budget process, there are certain funds which are
created that don't expressly spell out how those funds
are going to be used.

So | amunable to determ ne whether or
not spending for these kinds of renovations or
renodel i ngs woul d still occur under the new budget
process. It would be -- it would determne -- it would
real ly depend on how that budget is constructed.

M NORI TY CHAI R FLEI SCHAUER: But under
-- under our current system we have the authority to
| ook in detail into all the expenses of the Executive
Branch, all the State agencies and we al so have
authority over our own budget. |[|s that correct?

MR. ROSKOVENSKI: That is correct.

M NORI TY CHAI R FLEI SCHAUER: And we
don't know whet her any expenditures in the Senate or in

t he House that would have to do with reconstructi on and
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renovati on m ght have exceeded this anmount that Justice
Loughry is accused of being -- of spending. |[Is that
correct?

MR. ROSKOVENSKI :  Not hing cones to m nd,
Del egat e.

M NORI TY CHAI R FLEI SCHAUER: But now
we -- we do know that we have the authority to | ook
i nto, say, the Governor's mansion; we have the authority
to look into the Governor's offices; we have the
authority to look into the -- to our own spending in the
House and the Senate. Correct? Because we adopt the
budget .

MR. ROSKOVENSKI: That is correct. But
| believe you've -- you've always had that authority.

M NORI TY CHAI R FLEI SCHAUER: Right. But
we haven't had that authority for the Suprene Court.

MR. ROSKOVENSKI : That's correct.

M NORI TY CHAIR FLEI SCHAUER: And if the
anmendnent passes, we woul d.

IMR. ROSKOVENSKI: That is correct.

M NORI TY CHAI R FLEI SCHAUER: Thank you.

CHAI RVAN SHOTT: | think we're on the
passage stage. |s there any other discussion before we

call for a vote?
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Del egat e Sobonya.

DELEGATE SOBONYA: Thank you,
M. Chairman, |adies and gentlenen. | toured the
Suprene Court offices and chanber yesterday, as did all
of you who were present, and after | toured all the
offices, they all had their different style and decor,

and | was left thinking -- after seeing $500, 000,

$300, 000 or whatever spent on |lavish offices, | actually
stepped out into the hall, and | cried.
| cried. Because | -- | thought back to

the tinme just a few short yayrs ago when we had
corrections officers that weren't paid appropriately, we
had to bring in the National Guard to man the prisons or
the regional jails, and we were in a crisis level wth

t he budget, and we had a $500, 000, 000 deficit, half a
billion dollars that we tried to rake and scrape

penni es, dollars, anywhere that we could get it.

You know, we -- we tal ked about
priorities and the funding of priorities of governnent.
This is the taxpayer dollar. And just because right
now, before -- prior to the Constitutional anendnent
that will be before the voters this Novenber, just
because the Suprene Court has the authority in the

Constitution to control their budget, doesn't nean that
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they can lavishly spend like this the taxpayer dollars,
have | unches every day while they're working, not even
traveling, at the -- at the expense of the taxpayer.

And to think that we painstakingly, you
know, had to cut prograns or cut funding or, you know,
tried to be creative in, you know, m xing the shells
around and trying to fund governnent and our priorities,
that they're upstairs spending on |avish offices --

And ny constituents, they -- they're
tired of it. They're very tired of it. And | do think
that the Constitutional amendnent will be before the
voters and they nmay have a change of plans for future
spending and rein that in.

But | -- |I'mgonna support this Article,
as the other Articles, because |I think that we need to
-- the buck stops with us.

Qur Legislative Branch is in charge of
t he budget; we're in charge of the spending. W set the
budget and say where the noney goes. Yes, our hands are
tied when it conmes to the Suprene Court, for now, but it
doesn't make it right.

And | should -- we shouldn't have to,
you know, cry and you know, think how we're going to

fund governnent and the prograns of the people that
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deserve it. You know, we tal k about PEIA and where's
t he noney gonna cone from

We've got to -- we have to treat every
penny, every dollar, as if it's our own. Because we're
taxpayers; it is our own noney. It's the people's
noney. And |'mgoing to support this Article as well as
t he ot hers.

Thank you, M. Chairman.

CHAI RMAN SHOTT:  Further discussion?

Further discussion? Delegate MIler.

DELEGATE M LLER: Thank you,
M. Chairman. In -- in quite a bit of contrast to the
del egate from Cabel |, after making that trip through the
-- the Suprene Court chanbers, didn't upset ne to the
point that | cried. It made nme mad. To fathomthe
spendi ng that took place while we had individuals that
still are in tents or canpers as a result of fl oods,
while we're doing that.

Made me mad to the point that with all

t hat spendi ng, we've got people going hungry in our

state. Made ne nmad. It didn't nmake ne cry; it made ne
mad. |t nade nme angry.

So while I intend on voting for this, |
still feel obligated to point out, for us to do the best
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job possible, that | still have a concern, particularly
on -- onthis Article, when -- when it starts tal king
about potential violations throughout this -- this

entire set.

And | -- | would still, you know, urge
caution when -- when comng to that, because we need to
have a nore provable case, and -- that's all | have with

that, M. Chairman.

Thank you.

CHAI RVAN SHOTT:  Further discussion?
Del egat e Fast?

DELEGATE FAST: Thank you, M. Chairnman.
| also support this Article. And the tour -- I'm-- |I'm
glad that ny coll eagues on the other side of the aisle
requested that tour, and I'mglad that it cane to
fruition, because that was very eye-opening, and there's
nothing wong with our State officials - especially in
the State Capitol - having stately offices and nice
furniture, nice walls, nice flooring, etc.

But we need to keep in mnd that the
offices that we're tal king about here were not areas of
publ ic accommbdation. Now, | just went to the restroom
here in the House of Del egates restroom and the grout's

m ssing off the walls, and one of our restroons in
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there, you turn the faucet on and it | ook -- the faucet
| ooks |ike you sonething -- sonething you got fromBig
Lots or sonething, and you can't hardly get your hands
wet because there's very little water that cones out of
t he faucet.

And -- but yet that -- those are places
of public accomodation right there. Wat we're tal king
about were private places. And one of the things that
really stuck out to me was the couch, the 31 plus
t housand dol | ar couch.

You can go into a nice furniture store
-- and let ne say this: Wen we cone into this office,
we bring our life experiences, we bring our common
sense, we bring our experiences as purchasers, as famly
peopl e.

We all have couches, we've purchased
couches, and you can go to a nice furniture store and
pay $5,000 or less for a nice couch. But we're | ooking
here in a private office at a couch over $31,000. So
where do you draw the |ine?

That is the question. This is a
stately, beautiful building. But where do you draw the
line? And when you go on a couch at over $31, 000,

that's -- to ne, that is over the |ine.
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And then, you know, |'ve heard one of ny
col | eagues who's in contracting, "How in the world can
you spend that nuch noney in such a small area?" But
yet they did it.

Sol -- 1 just think that -- that these
renovations - we'll get into these other Articles -
definitely cross the line, and so | -- | support the

Article as it is.

Thank you, M. Chairman.

CHAI RVAN SHOTT: Del egate Hol | en.

DELEGATE HOLLEN: Thank you, M.
Chairman. | too will support this Article as | wll do
the -- the remaining Articles that we have in -- on the
spendi ng. You know, the |egislature does not have
oversi ght on the budget for the Suprene Court, so that
gives the Suprene Court the fiduciary duty to oversee
their own budget and to oversee the spending.

Unfortunately, they were gross in the
spending, in the oversight of the noney of the people of
West Virginia. You know, we've heard the evidence that
we gat hered; we heard the wtnesses, and it's an
outrage, and | really believe that the -- the public,
the citizens of West Virginia, are |looking forward to us

maki ng the right decision and to hol di ng accountabl e
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those that are in gross negligence of wasteful spending.
So therefore again, | wll be
supporting this Article.

Thank you.

CHAl RMAN SHOTT: Del egate Overi ngton,
foll owed by Del egate Sunmers.

DELEGATE OVERI NGTON:  Thank you,

M. Chairman. M col | eague over here nentioned Big
Lots, and | just wanted to show the sale that | happened
to see in Sunday's paper for sofas. Here we've got a

t hree- cushion sofa for $299.99. W have a different
nodel that's the sane price. You' ve got a choice of
actually three different nodels for that price range.

If you want to get the del uxe nodel, you
can go with the $699. 99 nodel or the two-sectional
piece, and it looks like it has five or six cushions in
it for $799.99.

So that -- you know, | want to -- this
s what | think average West Virginians are | ooking at
for paying for their sofas, and it is insulting.

| mean, | sat down in that sofa
upstairs, and it didn't seemthat different fromthe
other sofas I've sat in. | nean, | wanted to have the

experience of sitting in a $32,000 sofa, and | did have
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t hat experience, but | don't think it would have been
much different fromthe ones that are here at Big Lots.

So M. Chairman, | would request the
ayes and nays on this vote.

CHAl RMAN SHOTT: Del egate Sunmers.

DELEGATE SUMVERS: Thank you,
M. Chairman. | will be voting to support this Article.
| feel that we, the representatives of the people of
West Virginia, nmust demand and require good governnent.
s $32,000 for a couch good governnent ?

A "no" vote neans you condone the
spendi ng of $32,000 for a couch.

CHAI RMAN SHOTT:  Further discussion?

Del egat e Pushkin, followed by Del egate
MIler.

DELEGATE PUSHKI N:  Thank you,
M. Chairman. You know, believe it or not, you know --
as we approached this Article and the -- and the
Articles that conme after it, | was not exactly sure what
| was gonna do on this, and now --

I, too, was conpletely outraged by what

we saw on that tour. In fact, this is what led to where
we are now. W heard -- well, the first news that we
heard out of the Suprene Court was the -- the stories of
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the lavish spendings on -- on the offices and
renovati ons on the offices.

However, that's not what led to ne
I ntroduci ng the original Resolution that was introduced,
| believe, February 5th, during the regul ar session.
That's not what led ne to it. Wuat led ne to it was the
reaction fromthen Chief Justice Loughry, where instead
of sinply owning it -- because by the -- the rules that
t hey had over there, being in control of their own
budget, unfortunately, he -- he was allowed to do that.
And how he -- had he owned it, nade any attenpt to pay
It back, it would have been quite different.

No, | introduced those -- the Resol ution
on February 5th, a Resolution that | don't believe too
many folks on that side of the aisle - in fact, none of
the folks on that side of the aisle - signed on to at
the time, so you know, forgive ne if I'ma little bit
surprised by all the outrage and the tears that |'ve
seen cried over it now since it was pretty much -- that
Resol ution that was introduced in February was |argely
ridiculed by nenbers of the majority party.

| believe it was called by the President
of the Senate - who has pretty nice bathroons hinself -

| believe it was referred to by himas the single nost
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ridiculous political stunt he's ever seen in his tine in
the | egislature.

No, but the reason that was introduced
was because of the reaction to it, because of the lies
that were made in -- in print nedia, on television, in
radio interviews, the denial, and the failure to own it
from Chief Justice Loughry at the tine.

In fact, the night of the State of the
State which was, | believe, a few days before |
I ntroduced that Resolution, he decided to find ne
personally and say, "W need to talk about this."
Because |1'd -- | had nmade sone statenents in the nedia

that he should resign when this cane out.

Well, | waited. W never had that talk.
Al I saw -- all | saw was the -- the denials that were
made, the failure to -- to own this |ack of
accountability on his own res -- renovations. But what
really is bothering me about this - and I'll be

conpl etely honest - you know, going into this entire
speci al session and this inpeach -- these inpeachnent
proceedi ngs, we received an e-nmail where it was asserted
that -- that sonme of us in the mnority party were --
were trying to capitalize off of this sad affair.

And | don't believe anybody at that
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time was trying to capitalize off of any sad affair.
However, | believe now | see an effort to capitalize off
of this sad affair to conpletely take out an entire
branch of governnent and replace it wth appointed
of ficials.

So | have a problemw th the lying; |
have the problemw th the | ack of accountability. But I
have a real problemwth what | see nowas a -- as a
coup, for one branch of governnent to take out another
branch of governnent, over the -- over --

DELEGATE ZATEZALO  Traitor.

DELEGATE PUSHKI N: What's that?

Well, this was started by the lying from
-- and the unaccountability fromthe Chief Justice at
the tinme, but | have a -- real trepidations about this,
because as it is spreading, it seens to ne that, you
know, if anyone has anything to gain off -- fromthis,
it wll be the people that will be benefiting fromthe
deci sions that are nade under the new y-appointed
Suprene Court.

CHAI RVAN SHOTT:  Further discussion?

Furt her di scussion?

Del egate MIler, followed by Del egate

Lovej oy.
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DELEGATE M LLER  Thank you,
M. Chairman. This nmay be nore of a question of the
Chair or -- or counsel.

M. Chairman, if you'll recall, | had
asked about the possibility of calling an expert
W tness, the architect, in regard to -- to get expert
testinony in regard to what can be consi dered real
construction costs as opposed to exorbitant spending
just on the whim

I f we adopt this and other Articles
al ong the way based on the nunbers that we have here and
then we find out froman architect that sone of the
costs associated with this was for legitimte structural
cost expenditures, does that change the way we proceed
in the Senate with this, or does it -- does it pin down
to particular Articles?

| know the couch has been tal ked about
and things like that. Does -- does that narrow it down?
Does it change the way we proceed if -- if we get
alternate testinony?

CHAl RMAN SHOTT: To answer your question
as best as | -- as best | can, there was an attenpt to
break down the structural changes fromthe furnishings

in the information that was provided. |In sone cases, it

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463




© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2181

was difficult to do that because of the nature of the --
t he invoi ces.

If the nenbers of the managenent team
decide to call a -- an architect to try to further
di stinguish or differentiate those costs, | don't think
it -- it may change the nunber, but it also -- it
probably wi Il not change the conponents that represent
furnishings fromthe -- fromthe decision to go forward
Wi th that.

O course, at any tine between now and
t hese -- when these -- when these Articles are presented
to the House, we certainly have the ability to nodify or
W thdraw an Article, and we have -- we'd have the sane
ability as the team of managers when we present this to
t he Senate.

W would -- we could, based on a change
I n circunstance, wthdraw an Article. Certainly our
evi dence could be nore defined in terns of what's --
what's structural, and what's necessary structurally.
And then we saw sone things, it would seemto ne,
yesterday that were structural, but customzed to suit a
certain taste.

So you know, that's -- that's kind of a

hybrid fromputting in plunbing that was necessary or
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wiring that's necessary, if you put in -- if you -- if
you do sonething structural just to make it pretty, then
t he question becones, is that excessive and so forth.

But | think we have sone latitude as we
go forward to refine these counts, but | don't think it
changes the -- the -- the concern over the excessiveness
under the circunstances of those expenditures.

DELEGATE M LLER: Do we have a tine
frame of when it's expected to be able to be presented
to the full House to give us a ballpark range of being
able to -- to get this together for presentation?

CHAI RVAN SHOTT: We do not have a firm
date. The discussion has been next week, perhaps as
early as Monday; perhaps Tuesday. | think there will be
sone effort to reach out to the nenbers to find out if
we'll have a -- a reasonably good participation.

So it's not set in stone yet, but |
think that's the intention, to nove this al ong as
qui ckly as --

DELEGATE M LLER:  Ckay.

CHAI RVAN SHOTT: -- as is reasonable to
get an assenbly of del egates together and for the
menbers and staff to have a little tinme to prepare

their -- their presentation.
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DELEGATE M LLER  Thank you,
M. Chairman.

CHAI RVAN SHOTT:  Further di scussion?
Further di scussion?

Del egat e Lovej oy.

DELEGATE LOVEJOY: Thank you,

M. Chairman. You know, |I'mlearning, after - | don't
know - a yayr and a half, that this -- this job has us
all making sone pretty difficult decisions.

Soneti nes you have to nmake deci si ons
that may not be the publicly-popular decision but m ght
be the right decision to nmake under the Constitution.
What |'m struggling with - and counsel alluded to - is
-- Is Article VI, Section 51(5).

That is the portion of the -- the budget
and suppl enental appropriation bill portion of our
Constitution, and that's the section under the first
proviso that insulates the judiciary in terns of its --
of its spending.

In fact, it -- it expressly prevents us
- as the legislature - fromappropriating their budget.
| really didn't know before counsel informed us that we
were the only jurisdiction perhaps in the English-

speaking world - and certainly in the United States -
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t hat have -- have lost -- or don't have -- | shouldn't
say "lost." W don't have that power.

And apparently fol ks before us cane in
and felt in the interest of -- of having separate
branches, that it was inportant to have that provision
in the Constitution, and this legislature in this |ast
session determned that -- that we felt it appropriate
to put before the voters in Novenber Anmendnent No. 2 to
determne if that provision in our Constitution should
change.

| will admit that at the begi nning of
t hat Resol ution, the discussion on that Resolution, |
had concerns about it, and as | |earned about this
spending - which -- which | do think is -- is certainly
| avi sh and unnecessary in sone instances - that the
voters shoul d have that issue before themto determ ne,
at the ballot box, if they wwsh to anend their
Constitution to put a watchdog called the West Virginia
Legi sl ature over the spending of the Court.

| certainly support that anendnent. |
believe that unfortunately, the judiciary needs to have
that supervision. But | believe it needs to be done at
the will of the voter; that the appropriate renedy for

overspending is at the ballot box.
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It is not in renoving the entire Suprene
Court and then the Executive, after August 14th,
appointing - for at |east the next two yayrs - a brand
new Court that is not answerable to the people.

So | believe that the best way to
protect the people - and we share that goal - is to |et
t hem nmake deci sions on how they wish their judiciary to
operate. That is the renedy for any extravagant
spendi ng.

The issue with extravagant spending is,
Is it's a noving target as well. You know, | had no
| dea that the bathroons down the hall were reported to
me to cost $860,000. | don't understand why you' d have
to have $860, 000 bathroons, and if that's the case, then
per haps that should be | ooked into.

And if people think that's extravagant,
and if this is the standard, that -- that a group
bel i eves that another person in sonme form of governnent
has done that and they should be inpeached, then you
have to be careful with the standard that you set.

And so | think because it's a noving
target, nunber one; and nunber two, because it's before
the voters in about 90 days to fix this, that we should

| eave it in their hands and not renove their Court.
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Thank you.

CHAI RMAN SHOTT: Del egate Zatezal 0?

DELEGATE ZATEZALO 1'IlIl sit down.
Well, here's where we are: W have no control over the
budget of the Suprenme Court. Unless this -- unless this
Resol uti on passes in the -- and the change to the
Constitution is nmade, we will still not have any

spendi ng control .

What does that nean as far as the
Suprene Court goes? Wat that neans sinply is that the
Suprene Court is responsible for its spending. That
nmeans they are the purveyors and they are the guarantors
that the people's noney is gonna be spent w sely.

Now, | don't think we have an argunent
in here that we have to answer when we spend noney for
the State of West Virginia. W have a duty and we -- we
wat ch each other pretty well, as a matter of fact, and |
think that's a good thing.

There is nothing in the Suprene Court --
and the Suprenme Court, historically, has not even
t hought of -- fromwhat we can see now, of -- of
controlling its own spending. That is a problemthat
goes to the trust of the Court.

That's partial -- part and parcel to
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trusting the judgnent of the Suprenme Court. Sane thing
with policies for -- for travel and that type of thing.
When you don't have those things - and even when you
conme up with a policy, the justices are exenpt fromthe
policy that they nmake - it hurts the trust of the Court.
|'ve gotten a ot of e-nmails about the
Court and how people are starting to not particularly
trust the Court. Part of it is because of spending.
We're not responsible for their spending right now.
They are. They are inpeding their own -- the trust that

t he people need to have in them

And when -- |let ne tell you, when the
Court -- when the trust in the Court goes down, the
republic is in trouble. Not just West Virginia, but
everybody. In particular at this point intine, it just
happens to be our turn in the -- in the thing.

So |l look at it as a systematic thing
that -- that nust be fixed. The people are looking to

us to renmedy this situation. The systematic m suse of
noney has to stop sonehow, and this is the nessage that
gets it there.

| amin 100 percent in favor of this
Article, and | think we need to do this to restore the

trust of the public. And it's critical at this point.
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So --
Thank you.
CHAl RVAN SHOTT:  Furt her
Del egat e Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER:
M. Chairman. | think this is -- |

with Del egate --
who j ust spoke,
sonme very difficult decision-making on us.
he explained it,
explained it pretty well.
And | -- |
what is the proper And |

| nportant to go back to the Constitution,

remedy? think it's

people - our state, the House and the Senate
t he people by majority vote -
amendnment, and it said that
be decreased.

It's

relating to the judiciary shal
We have t hat
And |

that the proper way to fix that was to anend

in there.

to get around that. was not initially

Constitution, and | gradually canme around to
And

have to say there were sone things yesterday

saw what ki nd of spendi ng was goi ng on.

di scussi on?

Thank you,

woul d have to agree
Del egate -- the del egate from Cabel

that being in the |legislature inposes

But |

t hi nk

and the gentl eman from Kanawha

t hi nk we have to think about

al ways

that we, as a

and t hen

adopted the nodern budget

"provided that no item

pretty hard
convi nced

t he

It when |

| woul d

that - even
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t hough I had read about them - shocked ne.

|' ve been readi ng about them for nonths
and nonths. However, | think we have to go "What is the
proper renedy?" And | think we have a Constitutional
probl em

Secondly, the proposal here on this
Article and the Articles related to the other three
remai ni ng justices would have -- if they are adopt ed.
And | think it's alittle difficult to differentiate
bet ween t hem

-- woul d have the effect of taking out,
renmovi ng, having a coup, over the third branch of
governnent that is supposed to be separate and equal to
t hi s branch.

| don't think the -- our Court, as nuch
as maybe they have overstepped thensel ves, has ever
tal ked about taking out the entire House and Senate
every single 134 nenbers, but we are tal king about doing
that with our Suprenme Court.

And in addition to that, what the
inplication of this is, that we will change the process
fromelected to appoi nted by the Governor with no
oversight by the |egislature.

| amvery, very troubled by this
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spendi ng,

much as |

amtroubled by the blue marbl e,

| amnot wlling to go that far. And as

marble in the bathroom | think that the -- the proper

way to fix this is to let the people vote on it in 90

days.

We do not have to adopt this Article

t oday, because it can be fixed by the people, and that

Is the proper way to fix it. | urge rejection of this

Article.

sust ai ned?

CHAI RVAN SHOTT: Furt her di scussion?
Furt her di scussion?

Roll call's been demanded. | s demand

Demand i s sustai ned.

Clerk wwll call the -- call the roll.
If you're in favor of this Article, you'll vote "aye"
"yvay." |If you're opposed, "no" or "nay." Please call
the roll.

THE CLERK: Del egate Byrd.
DELEGATE BYRD: Yes.

THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  Yes.

THE CLERK: Del egate Capito.
DELEGATE CAPI TO.  Yes.

t he bl ue pearl

or
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Del egat e Lane.

THE CLERK: Del egate Deem
DELEGATE DEEM  Yes.

THE CLERK: Del egate Fast.
DELEGATE FAST: Yes.

THE CLERK: Del egate Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER:  No.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  Yes.
THE CLERK: Del egate Foster.
DELEGATE FOSTER  Yes.

THE CLERK: Del egat e Hanshaw.

VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbar ger.
DELEGATE HARSHBARGER:  Yes.

THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN: Yes.

THE CLERK: Del egate |sner.
DELEGATE | SNER:  Yes.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: Yes.

THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: No.

THE CLERK: Del egate Ml ler.
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DELEGATE M LLER  Yes.

THE CLERK: Del egate Mbore.

DELEGATE MOORE:  Yes.

THE CLERK: Del egate Overi ngton.

DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushkin.

DELEGATE PUSHKI N:  No.

THE CLERK: Del egate Queen.

DELEGATE QUEEN:  Yes.

THE CLERK: Del egat e Robi nson.

DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.

DELEGATE SOBONYA: Yes.

THE CLERK: Del egate Sunmers.

DELEGATE SUMVERS:. Yes.

THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO  Yes.

THE CLERK: And M. Chairnman.

CHAl RMAN SHOTT:  Yes.

On the question of the adoption of
Article VIlI, there were 21 ayes, 3 nays, 1 nenber absent
and not -- not voting.

The adoption of Article VII is approved.

Excuse ne.
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Article VIIl addresses Justice \Wal ker
and the spending in her office. Counsel is available to
answer any questions, specific questions, to Article
VIIl. Are there questions?

Are there questions? Are there
amendnents to Article VII1?

Are there anendnents -- is there a
guestion?

Yes. Delegate Capito.

DELEGATE CAPI TG  Thank you,

M. Chai r man.

Qui ckly, just to rehash, but what
evidence -- did we have evidence that -- | know on the
previ ous count, we had evidence or testinony before us
that -- or testinony that verified that the justice in
question had personal know edge of -- and very intinmate
working with the renodeling that had occurred. Was --
Is that the case wwth the current Article as well? D d
we get that testinony?

M5. KAUFFMAN:  We don't have that
specific testinony as with Justice Loughry that we had.

VWhat we have with respect to the
remai ning Articles and the spending for the -- their

of fices would be the docunents that were provided by the

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2194

Suprene Court, any interviews that m ght have been given
by any of the justices and such.

And for exanple, with respect to this
particular Article, Article VIII, that would be
referenced -- | believe the exhibit nunber is 54 in the
docunents that were provided by the Suprene Court in the
-- what | think some have referred to - or at |east |
have referred to - as the renovati on not ebook.

It does have sign-offs. It is our
under standi ng that those were not typically - | don't
know i f ever - signed off by the justice, himor
her sel f.

There were design charges that perhaps
the justices worked with the -- the designers. But not
| i ke we had with Justice Loughry.

DELEGATE CAPI TGO Ckay. So we don't
have any testinony that this justice had any know edge
of the cost involved in the renovati ons?

M5. KAUFFMAN:  No, we have -- we have
the test -- we don't have testinony. W have the
evi dence, which are the records that have been provi ded
as to the costs for the renovations, and in this
I nstance, with respect to Justice Wal ker, it -- it --

al though it's called renovations a lot, is that -- of
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that is for furnishings.

DELEGATE CAPI TO. And we have evi dence
t hat she was involved in the renodel ?

M5. KAUFFMAN: To the extent that it was
her office, and I -- it's nmy understanding fromthe
Affidavit fromKimElis - | don't know if she nmentions
-- 1 don't think she nentions any other justices in
particular - but it was her duty -- her job to work with
the justices to discuss what they would |Iike to have.

DELEGATE CAPITG | -- | don't have it
before ne, but what was it -- just briefly, just an
overvi ew of what Exhibit 54 contained? Sorry.

MS. KAUFFMAN: Yeah, Exhibit -- oh, no
probl em

Exhi bit 54 was, again, contained in the
renovati on notebook. It was -- dealt with Justice
Wal ker. There were separate exhibits that dealt with
each justice's office individually. Exhibit 54 dealt
with Justice Walker's office individually.

It does have a summary. The summary for
Justice Wal ker's office was that the total was
approxi mately $130,000 for the renovations in the
furnishings to her office.

DELEGATE CAPITO So we -- we have
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I nvoi ces that show the total, but we don't have any sort
of connection to know edge.

M5. KAUFFMAN: No, there --

DELEGATE CAPI TO There's an assunpti on,
obvi ousl y.

M5. KAUFFMAN:  The assunption is it's
for her office. And there are specific things that were
requested, for exanple, and -- "requested" -- | want to
go back.

There were specific things that were put
in this office -- for exanple, there were specific maple
oyster cabinets that were placed in that office for --

t hat cost approxi mately $7400.

DELEGATE CAPITO And the -- and the
presunption is that that woul d have been specified by
the justice.

M5. KAUFFMAN:  It's our understandi ng.
We don't have any reason to believe that Ms. Ellis or
that any of the other architects or designers that --
that worked with the Court did this w thout consulting
wth the particular justice they were working wth.

DELEGATE CAPI TO  Ckay, thanks,

M. Chai r man.
CHAl RMAN SHOTT: Del egat e Fl ei schauer,
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guestion for counsel.

M NORI TY CHAI R FLEI SCHAUER.  Thank you,
M. Counsel, and thank you, Counsel.

| believe we had testinony fromtwo
W tnesses that an interior decorator was hired for the
pur pose of doing this, and also that we had an interior
decorator on staff at the Suprene Court. And the cost
of that was $5, 000?

M5. KAUFFMAN:  There were -- there is a
$5, 000 charge, | believe, yes, for design services with
respect to the summary for Justice Wal ker's offi ce.
There is a $5,000 charge for design services.

But with respect to the interior
decorators, there were interior decorators that were
enpl oyed by the Court. | believe that testinony -- | --
| believe it was from M. Troy yesterday with respect to
Silling & Associ ates, that they al so hel ped and there
were sone invoices there that | don't know that have
even been applied to the particular office, but in this
one, it's $5, 000.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |
believe -- correct ne if I"'mwong, if M. Canterbury
didn't testify that Ms. Ellis was an interior decorator.

M5. KAUFFMAN: | believe that she is.
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That - -

M NORI TY CHAI R FLEI SCHAUER: And she
woul d have been on staff at the tine that these charges
were nmade for the outside interior decorator.

M5. KAUFFMAN:  She woul d have, because
t hese were in 2017, yes.

M NORI TY CHAI R FLEI SCHAUER: Thank you.

CHAI RVAN SHOTT: Del egat e Robi nson
foll owed by Del egate Pushkin.

DELEGATE ROBI NSON: Thank you,

M. Chairman. Counsel, when did -- when was the first
expense -- when was the first invoice we have for
Justice Wal ker's office?

M. KAUFFMAN: | f you'll give ne just a
mnute. | want to nake sure that I"'mgoing to tell you
correctly.

DELEGATE ROBI NSON:  Sure.

MS. KAUFFMAN: There appears to be one
charge in January of 2017, one charge in February of
2017, and then it goes through March, nore in the sunmer
nmont hs: May, June, July and August of 2017.

DELEGATE ROBI NSON: So the | ast expense
was i n August?

M5. KAUFFMAN:  No, there were sone up
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t hrough -- no, through Septenber. It |ooks |ike the end
of Septenber.

DELEGATE ROBI NSON: Okay. And we have a
total of $131, 0007

M5. KAUFFMAN:  It's one hundred -- the
preci se nunber that was provided on the sunmary was
$130, 654. 55.

DELEGATE ROBI NSON:  So in nine nonths,
Justice Wl ker spent over $130,000 on her office?

M5. KAUFFMAN:  According to this sunmary
and according to the docunents we have received, yes.

DELEGATE ROBI NSON:  And what was the
date that the -- the news story or the FOA -- what was
the date the FO As started coming into the Suprene Court
for informati on? Approxi mately Cctober?

M5. KAUFFMAN: | believe it was in
Cct ober, and then the story began to run, | believe, in
Novenber .

DELEGATE ROBI NSON: So basically when --
we went from Justice Wal ker's inauguration all the way
up until FO As started comng in to expenses and her
expenses st opped.

M5. KAUFFMAN: G ve ne one nonent and

|l et me make sure |I'mnot -- yes.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2200

There are no expenses - at |east that we
have been provided up to this time - past Septenber of
2017. None in Cctober or Novenber.

DELEGATE ROBI NSON:  So she went fromthe
date she was inaugurated all the way up to the dates
FO A cone in and then she -- there were no nore
expenditures after that date.

M5. KAUFFMAN: | don't know that it was
exactly the date --

DELEGATE ROBI NSON:  Approxi mat el y.

M5. KAUFFMAN: -- but it was close to
the tinme, it was the end of Septenber.

DELEGATE ROBI NSON:  Ckay, thank you.

CHAI RVAN SHOTT: Del egat e Pushki n,
foll owed by Del egate Fl ei schauer.

DELEGATE PUSHKI N:  Thank you,

M. Chai r man.
Thank you, Counsel.

Now, did we not hear during -- and |
can't -- | can't recall which testinony it was.
-- that -- well, that the office that

Justice Wal ker currently occupies used to be occupi ed by
Justice Benjamn, correct?
M5. KAUFFMAN:  That is nmy understandi ng,
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correct.

DELEGATE PUSHKIN:  And it was renovated
during the termof Justice Benjamn. Do you renenber
what yayr it was |ast renovated?

M5. KAUFFMAN: | do not recall what yayr
It was |ast renovated. But that is ny under -- ny
recoll ection of the testinony as well that there was a
full renovati on when Justice Benjamn was in that
of fice.

DELEGATE PUSHKI N: Ckay. And do you --

do you renenber if it was towards the beginning of his

termor -- or towards the end of his ternf

M5. KAUFFMAN: | do not recall. |If
you'll give ne one nonent --

DELEGATE PUSHKI N.  Ckay.

M5. KAUFFMAN: | apol ogi ze for that.

" m | ooking at the sunmary now, it appears that the
renovations -- |looks like at |east sone of the charges
began in 2009 and they went through 2011.

DELEGATE PUSHKI N: Ckay. And once
again, | can't recall which testinony it was, but when
asked about |ike how nmuch of -- once it was -- | don't
even know if "renovated" is the proper word, when --

when the structural repairs had already been done that
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soon, but when nore work had been done after the

el ection and i nauguration of Justice Wal ker, that -- do
you renenber -- recall the testinony that 100 percent of
t he noney spent was spent on aesthetics, furniture,
carpet, and none of it was structural?

M5. KAUFFMAN: | do recall testinony to
that effect. | have attenpted to go back through and
| ook at that. The sunmary for Justice Wl ker, again,
does total the $100 -- approxi mately $130, 000.

There are groups where it has -- it's
noted "Contractor for renovation," and then there was a
change order, so the two of those itens total about
$60, 000 -- $60, 000 of the $130, 000.

DELEGATE PUSHKI N:  Uh- huh.

M5. KAUFFMAN:  But sone of those are
also just listed as office furnishings as well. 1In the
review!| did, the -- the -- the ones for the blinds and
shutters, which are called "Ofice Furnishings and
Wl | paper, "
wel |, those total ed about $27, 000.

which were, | think, to put up wall paper as

The ot hers appear to be for furnishings:
Countertops, several tables, several chairs. There were
sone light fixtures replaced, but other -- sone were

smal | er anmobunts, m scellaneous itens, but they do appear
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- at least fromthis - to be furnishings.

DELEGATE PUSHKIN: So that would affirm
the testinony that we heard, that it was 100 percent
aesthetic, the expenditures on that office?

M5. KAUFFMAN: There nmay be sone within
the -- those bigger groups of the $40,000 that says

"Contractor for Renovation,” but again, the majority
appears to be for furnishings.

DELEGATE PUSHKI N: Ckay, thank you.

CHAI RMAN SHOTT: O her questions of
counsel ?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you.
Thank you, M. Chairman.

Counsel, | can't recall what docunent it
was that indicated the total cost for the re -- redecora
-- or the renodel -- well, the changes that were nade
when Justice Benjamn was there. | was -- think it was
somewher e over $300, 000.

M5. KAUFFMAN:  Justice Benjamn's total,
according to the docunentation we have recei ved, was
$264, 301.

M NORI TY CHAI R FLEI SCHAUER: Thank you.

M5. KAUFFMAN:  Unh- huh.
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CHAI RMAN SHOTT: Further questions?

Furt her questions?

Are there anendnents? Are there
anmendnent s?

Di scussion regarding the -- Article
VI117? D scussion.

If not, the question before --

A DELEGATE: Roll call.

CHAI RMAN SHOTT: Roll call has been
demanded. |s the demand sustai ned?

Demand i s sustai ned.

The clerk will call the roll. If you're
in favor of the adoption of Article VIII, you'll say
"aye" or "yay." |If you're opposed, "no" or "nay." The
clerk will please call the roll.

THE CLERK: Del egate Byrd.
DELEGATE BYRD: No.

THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  Yes.

THE CLERK: Del egate Capito.
DELEGATE CAPI TO  No.

THE CLERK: Del egate Deem
DELEGATE DEEM  Yes.

THE CLERK: Del egate Fast.
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Del egat e Lane.

DELEGATE FAST: No.

THE CLERK: |I'msorry? Delegate Fast?
DELEGATE FAST: No.

THE CLERK: No? Del egate Fleischauer.
M NORITY CHAI R FLEI SCHAUER:  No.

THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  Yes.
THE CLERK: Del egate Foster.

DELEGATE FOSTER  Yes.

THE CLERK: Del egate Hanshaw.

VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbarger.
DELEGATE HARSHBARGER:  Yes.

THE CLERK: Del egate Holl en.

DELEGATE HOLLEN:  Yes.

THE CLERK: Del egate |sner.

DELEGATE | SNER:  Yes.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: No.

THE CLERK: Del egate Lovejoy.
DELEGATE LOVEJOY: No.

THE CLERK: Delegate Ml ler.
DELEGATE M LLER:  Yes.

Realtime Reporters, LLC

schedulerealtime@gmail.com 304-344-8463



© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018

2206

a brief

THE CLERK: Del egate Mbore.
DELEGATE MOORE:  No.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushkin.
DELEGATE PUSHKI N:  No.

THE CLERK: Del egate Queen.
DELEGATE QUEEN: Yes.

THE CLERK: Del egat e Robi nson.
DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.
DELEGATE SOBONYA: Yes.

THE CLERK: Del egate Summers.
DELEGATE SUMVERS:. Yes.

THE CLERK: Del egate Zatezal o.
DELEGATE ZATEZALO  Yes.

THE CLERK: And M. Chairnman.
CHAl RMAN SHOTT:  Yes.

On the question of the adoption of

Article VIIl, there were 16 ayes, 8 nays, 1 nenber

absent and not voti ng.

The Article VIII has been adopted.
To the nenbers, there's been a request

recess. |'msure our court reporter could
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use one as well. Let's -- let's be back here at 4:15.

4:15. That gives you about 20 m nutes.

(A recess was taken after which the

proceedi ngs continued as follows:)

CHAI RMAN SHOTT: Conmi ttee pl ease cone
back to order. W were -- we finished up with Article
VIII. W're going to nove to Article X now. This is
Article involving Justice Wal ker and the contracting out
of the witing of an opinion in 2017. Counsel's
avai |l abl e for questions.

Are there questions of counsel? Are
t here questions of counsel ?

Yes. Delegate Capito.

DELEGATE CAPI TO  Thank you,

M. Chairman. Counsel, do we have any know edge whet her
a -- an opinion has been farned out ever in the history
of the Suprene Court of Appeal s?

M5. KAUFFMAN:  The only know edge that |
do have was one other opinion was farned out, and that
woul d have been the yayr prior, 2016, and that one was
al so contracted with Ms. Allen. That was a separate --
a different type of case, though. That was a case in
which all of the -- the five justices, if | recall, |

believe, all five had recused thensel ves, so Ms. Allen
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was -- was contracted in 2016 to wite an opinion.

Also, it is -- | believe that she was
pai d the sane anmount of noney, $10, 000, for that
opi ni on.

But other than that opinion and the
opinion that is contained in Exhibit 72, those are the
only ones | am personally aware of.

DELEGATE CAPI TO  That you know of.

M5. KAUFFMAN:  Yes. Yes, sir.

DELEGATE CAPI TGO That's not to say it
hadn't happened before possibly.

M5. KAUFFMAN:  No, | would not say that
at all. | just don't have that information.

DELEGATE CAPITO And is there a policy
in place that the -- policy -- is there a policy in
pl ace that the Suprene Court of Appeals has that all ows
them for out -- to retain outside counsel ?

M5. KAUFFMAN: | am not aware of one.

DELEGATE CAPI TO. Maybe sonebody | ooks
pretty -- wants --

DELEGATE BYRD: No.

DELEGATE CAPI TO  Ch, okay.

Ckay. And so there is precedent -

al t hough the circunstances was -- were different, there
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I s precedent - for outside counsel providing |egal
assi stance to a justice of the Suprene Court of Appeals.

M5. KAUFFMAN:  Yes, in the -- in the
prior case in 2016. They were actually -- they were, |
t hi nk, perhaps consolidated, two cases, in 2016.

DELEGATE CAPI TO Very well. Thank you,
M. Chairman.

CHAl RMAN SHOTT: Further questions?

Del egat e Byrd?

DELEGATE BYRD: Thank you, M. Chairman.
Counsel, one of the questions | had is: Wuld you
explain, very briefly, why the invoice we saw was
reduced to $10, 0007

M5. KAUFFMAN: It is our understanding
that there was a cap -- | -- we do not have a contract
-- we have not been provided information as to whet her
or not there was actually a contract issued, but the
understanding - at |east fromsone of the -- the
docunentation - was that this appears to be a cap, a
pre-agreed-to sum that the cost would not exceed
$10,000 for the witing of that -- that particul ar
opi ni on.

DELEGATE BYRD: Thank you.

CHAI RVAN SHOTT: Del egate Fluharty.
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M NORI TY VI CE CHAI R FLUHARTY: Thank
you, M. Chairnan.

Counsel, | believe is it -- Ms. Allen
was retained for this opinion in question, right?

M5. KAUFFMAN:  That is correct.

M NORI TY VI CE CHAI R FLUHARTY: And since
that tinme, she has been hired by the Suprene Court?

M5. KAUFFMAN: That is correct. She is
now the interim-- | believe it's -- the title is
interimAdm nistrative Director at the Court.

M NORI TY VI CE CHAI R FLUHARTY: And her
opi nion that was retained, any evidence that it was

| nadequat e?

M5. KAUFFMAN: No. | -- | don't have
any opinion in that regard at all. It is a -- | believe
It was a -- dealt with a nortgage type | endi ng case.

M NORI TY VI CE CHAI R FLUHARTY: The -- |
believe this makes reference that there were other
personnel available for this particul ar opinion.

M5. KAUFFMAN:.  Yes.

M NORITY VI CE CHAI R FLUHARTY: But |
beli eve you al so stated that this opinion was kind of
outside the normal real mof judiciary opinions that had

gone down the pike.
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M5. KAUFFMAN.  Ch, I'msorry if | did.
| did not nean to do that. | don't know that. | don't
know i f we have testinony in that regard at all. |
don't recall that.

The information that we have is just
that the -- that Ms. Allen was retained to wite that
particular opinion in the -- in the May 2017 tine frane,
and then it was authored and filed in June of 2017.

MNORITY VICE CHAI R FLUHARTY: Do we
know if there are other opinions on simlar subject
matter that were handed down by the Court during that
time frame?

M5. KAUFFMAN: | am not aware. |'msure
there were opinions; I'mjust not sure the nature of
t hose opi ni ons.

M NORITY VICE CHAIR FLUHARTY: So it's
possi ble that this could have been a rather uni que case
that required outside attention.

M5. KAUFFMAN: |t is possible.

M NORITY VI CE CHAIR FLUHARTY: Is it
uncommon for any branch of governnent to hire what |
woul d call outside hel p? For instance, | believe the
RI SE programthat's controversial right now at the State

fromthe Governor's office, they're no | onger using the
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comrerce departnent, they're using the National Cuard.
Ri ght ?

M5. KAUFFMAN:  That is ny understandi ng.

M NORITY VI CE CHAIR FLUHARTY: Do you
know if that's costing taxpayer noney?

M5. KAUFFMAN: | can't speak to it, but
| do know that other agencies hired outside help from
time to tine.

M NORITY VI CE CHAIR FLUHARTY: Do you
have any exanples of that?

M5. KAUFFMAN:. O her than the one you
just gave, not right off the top of ny head, but | don't
think that it's -- it's not wholly unconmmon.

M NORITY VI CE CHAI R FLUHARTY: Well, for
I nstance, we had | egislation passed this past session
dealing with sports betting.

M5. KAUFFMAN:  That's correct.

M NORI TY VI CE CHAI R FLUHARTY: And West
Virginia lottery, who is fully capable of doing their
own research, | believe they hired an outside agency to
do the benefits on sports betting and the revenue that
can be derived. That's not unconmmon, right?

M5. KAUFFMAN: | wasn't aware of it, but

"Il take your word for it, | just didn't know that.
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M NORI TY VI CE CHAI R FLUHARTY: Wl l, we
do studies in the legislature frequently for bills, do
we not ?

M5, KAUFFMAN:  Yes.

M NORI TY VI CE CHAI R FLUHARTY: And when
we do studies, is it required that the |egislature
itself do the study?

M5. KAUFFMAN. | -- | don't -- | don't
know that | can answer that, but | do believe outside
entities are sonetines involved in those.

M NORI TY VI CE CHAI R FLUHARTY: So when
we have bills, it's perfectly acceptable for the
| egi slature to render help by hiring an outsi de agency,
and in doing so, they paid them noney, right?

M5. KAUFFMAN:  They do.

M NORI TY VI CE CHAI R FLUHARTY: Thank
you.

CHAI RVAN SHOTT: Del egat e Pushki n.

DELEGATE PUSHKI N:  Thank you,

M. Chairman. Thank you, Counsel.

This Article is entirely based on
evi dence that was entered in yesterday?

M5. KAUFFMAN:  Yes, sir.

DELEGATE PUSHKI N:  And that was just the
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invoice fromM. Allen. Was -- did we seek any ot her
testinony or evidence on this issue?

M5. KAUFFMAN: |'mtrying to think back
if --

DELEGATE PUSHKIN: Did we subpoena
Ms. Allen?

M5. KAUFFMAN:  We did not, no, sir. |
was trying to think back as to whether or not
M. Canterbury testified to this, and | can't state with
certainty that he did. This nmay -- the docunentation in
exhibit --

DELEGATE PUSHKI N:  No, | believe when he
was -- I'msorry to interrupt. Go ahead.

M5. KAUFFMAN: | believe that the
docunments in Exhibit 72 would be the only --

DELEGATE PUSHKI N:  Yea, because he --
M. Canterbury was no longer with the Court when this

was - -
M5. KAUFFMAN:  Oh, that is correct. No,
he --
DELEGATE PUSHKIN:  So he coul dn't have
been a part of this. | think we asked him about it, but

he said that he was not there. But that he had never

heard of this sort of practice before. That was the
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part, if | remenber correctly, fromhis testinony. So
this was based entirely on an invoice, but we didn't
| ssue any subpoenas over this, and so this entire
Article is based on -- on one invoice.
Al right. WlIl, thank you.
CHAI RMAN SHOTT:  Further questions?
Del egate | sner.

DELEGATE | SNER: Thank you, M. --

CHAI RVAN SHOTT: | sner.

DELEGATE | SNER. Thank you,

M. Chairman. Counsel, | just wanted to nmake sure that
I"'mclear. W don't know that there was any speci al
know edge or expertise required to wite this opinion.

MS. KAUFFMAN:  No.

DELEGATE | SNER: The only thing we know
is that the Suprene Court paid an invoice for $10, 000
for an outside person to wite an opinion?

M5. KAUFFMAN:  That is correct. \Wat
the invoice and the attendant e-mail references is that
Ms. Allen was paid $10,000 to -- to author this opinion
I n the Quicken Loans case that | believe was filed in
June of 2017.

DELEGATE | SNER.  Now, | think
M. Canterbury answered this, but Justice Wal ker would
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have four law clerks, simlar to the other justices; is
that correct?
M5. KAUFFMAN:  That is ny understandi ng,

that all -- all justices have four |aw clerks.
DELEGATE | SNER: Okay. | don't want to
beat a dead horse; | just wanted to nake sure |

under st ood.

Thank you.

CHAl RMAN SHOTT: Further questions?
Further questions?

Del egat e Sobonya.

DELEGATE SOBONYA: Thank you,

M. Chai r man.

Counsel, did it require the other
justices to approve this invoice or it just was retained
by -- by the said justice?

M5. KAUFFMAN:  The -- the docunentation
we have does not -- does not show that, but it was
approved and paid by the at the tine the then
Adm nistrative Director, Judge -- forner Judge Johnson.

DELEGATE SOBONYA: Ckay, thank you.

CHAI RMAN SHOTT:  Further questions?
Furt her questions?

Are there anendnents? Are there
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amendnent s?

Di scussion. Is there discussion?
Del egate Fl uharty.

M NORI TY VI CE CHAI R FLUHARTY: Thank
you, M. Chairman. |'mgoing to speak against this
Article. As evidenced by the questioning, first off, we
don't know whether this case was rather unique in its
nature and may have required outside attention.

There's no evidence that the hiring of
this individual was inproper or that the job provided
was not adequate. In fact, she nust have done wel |l
enough to be retained |ater as an actual hiree of the
Suprene Court, so | don't believe that this rises to the
| evel of an inpeachabl e of fense.

And we have, certainly, clear evidence
that the Governor's office, for exanple, and the
| egislature itself hires outside agencies for many
| ssues that cost noney, and the argunent here is that
there were capabl e people to do the job, but yet we
don't specifically cite that, or individuals, wthin the
Article itself.

We certainly have people capable within
the I egislature of doing various tasks for us, but we

still hire outside help, and the sanme thing goes for the
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Governor's office. So | think is rather unjust and
unfair, and will not be supporting it. Thank you.

CHAI RVAN SHOTT:  Further di scussion?

Further di scussion?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Just a
request that we have a roll call vote.

CHAI RVAN SHOTT: Let's finish our
di scussion, then we'll take that up. |Is there further
di scussi on?

Is there further discussion? |[|f not,
roll call has been demanded.

Del egat e Pushki n?

DELEGATE PUSHKI N:  Thank you,

M. Chai r man.

Wiile | -- | believe what this one piece
of evidence shows, it could possibly show, is that --
coul d be construed as possibly inconpetency, which is --
has been an inpeachable offense. | still think there --
| would Iike for my votes to reflect sone sort of
consi stency, that we set a rather high bar for
overturning the will of the voters, and |I'm not sure
that this neets that |evel for inpeachable, so I'm going

to try to keepinline with ny other votes and I'll not
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be voting for this Article.

CHAI RVAN SHOTT:  Further di scussion?
Furt her di scussion?

If not, roll call's been demanded. |Is

demand sust ai ned? Demand is sustained. The clerk wll

call the roll. If you're in favor of Article -- of
adopting Article I X, you'll vote "yes," "yay" or "nay"
-- "yay" or "yes;" if you' re opposed, "no" or "nay."

Clerk, please call the roll.

THE CLERK: Del egate Byrd.

DELEGATE BYRD: No.

THE CLERK: Del egate Canestraro.

DELEGATE CANESTRARO  No.

THE CLERK: Del egate Capito.

DELEGATE CAPI TO  No.

THE CLERK: Del egate Deem Del egate
Fast .

DELEGATE FAST: No.

THE CLERK: Del egate Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER:  No.

THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  No.

THE CLERK: Del egate Foster.

DELEGATE FOSTER:  Yes.
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Del egat e Lane.

THE CLERK: Del egat e Hanshaw.

VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbar ger.
DELEGATE HARSHBARGER:  Yes.

THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN:  Yes.

THE CLERK: Del egate |sner.
DELEGATE | SNER:  No.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: No.

THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: No.

THE CLERK: Del egate M Il er.
DELEGATE M LLER  No.

THE CLERK: Del egate Moore.
DELEGATE MOORE:  Yes.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushkin.
DELEGATE PUSHKI N.  No.

THE CLERK: Del egate Queen.
DELEGATE QUEEN. No.

THE CLERK: Del egat e Robi nson.
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DELEGATE ROBI NSON:  No.

THE CLERK: Del egate Sobonya.

DELEGATE SOBONYA:  Yes.

THE CLERK: Del egate Sunmers.

DELEGATE SUMVERS:. Yes.

THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO  No.

THE CLERK: And M. Chairnan.

CHAl RMAN SHOTT:  Yes.

On the question of the adoption of
Article I X, there were 9 ayes, 14 nays, 2 nenbers absent
and not voting. The adoption of Article I X is rejected.

Article X is the next Article for your
consideration. The counsel's available for questions.
This is the Article regarding the spending by Justice
Davis on her office.

Are there questions? Are there
questions of counsel ?

Are there anendnents? Are there

amendnment s?

Di scussi on. | s there di scussi on?
Del egat e Pushki n.
DELEGATE PUSHKI N: ' msorry,

M. Chairman, could | ask a question of counsel?
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CHAI RMAN SHOTT: Certainly. Go ahead.

DELEGATE PUSHKIN: | was readi ng over
the Article when you asked if there were questions. And
| asked you a simlar question in regards to the office
of -- of Justice Wal ker about what we heard in testinony
about what percent was spent on structural and what
percent was spent for aesthetics. Do you renenber that
testi nony?

M5. KAUFFMAN: | do.

DELEGATE PUSHKI N: And do you renenber
what the answer to that was?

M5. KAUFFMAN:  The -- | believe that the
majority in Justice Wal ker's case was not for the
construction costs and nore for what would typically be
consi dered furnishings.

DELEGATE PUSHKI N: Ckay. Do you
renmenber what the nunber like -- out of that al nost
$500, 000, how nuch of that was spent on structural
repair?

M5. KAUFFMAN: Wth respect to Justice
Davi s?

DELEGATE PUSHKI N:  Uh- huh.

M5. KAUFFMAN: According to the sumary
that was provided by the Suprene Court, they have |isted
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out as construction costs, $433,105 as the construction
costs for Justice -- Justice Davis' office.

DELEGATE PUSHKI N: Okay, thank you.

CHAI RMAN SHOTT:  Further discussion?

Del egate Ml er.

DELEGATE M LLER: Question of counsel,
M. Chairman.

CHAI RMAN SHOTT: Certainly.

DELEGATE M LLER  Counsel, on Line 11 on
Article X, at the end of the sentence, it says, "by the
t axpayer for unnecessary" and then goes on to Line 12,
"and | avi sh spending." Does this Article indicate that

all the funds expended were unnecessary?

M5. KAUFFMAN. | -- | don't -- | don't
believe so. | nean, | believe that the -- the testinony
has been -- and certainly this is why this information

was provided to the Conmttee, the renovation notebook,
for lack of a better term that was provided.

There are costs, certainly, for the
Comm ttee's consideration, for the Conmttee nenbers to
deci de whether or not they believe certain costs that
are contained in that renovati on notebook may have been
required.

For exanple, again, I'll throw out - and
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not specific to Justice Davis, I'"mnot |ooking at it
currently - electrical, plunbing, those types of costs.

DELEGATE M LLER: Ckay, thank you.

Thank you, M. Chairman.

CHAI RMAN SHOTT: All right. 1Is there
further discussion -- further questions before we nove
to di scussion?

Al right. Delegate Sobonya.

DELEGATE SOBONYA: Thank you, M.
Chai r man.

Counsel, the construction costs you said
were $433,000. Does that include the construction of
the desks that were in the outer office that included 3-
to 4-inch unique glass tops and built-in furnishings?
Did that -- was that part of the construction costs?

O was that just for HVAC and structural
construction projects or repairs?

M. KAUFFMAN: |t is ny understandi ng
froma review of the docunents that have been provided,
Wi th respect to Justice Davis, we are | ooking at what
has previously been provided as Exhibit No. 51.

O that $433, 000 approximate cost
estimate, that does include, it appears, froma docunent

-- froma contractor docunent, to include things such as
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cabi nets and gl ass countertops. The glass countertops
costing five -- $56,500, and a gl ass door, $9, 750.

So of that $433,000 construction cost
estimate or nunber that has been provided, that nunber
Is further identified and divided down in the -- in the
exhibit to include -- it does include sone construction.
It does include denolition, marble work.

It also does involve labor. So there
are different -- different types of things included in
t hat esti mate.

DELEGATE SOBONYA: So about
approxi mately, of the $433,000 in construction costs,
what woul d be considered construction in -- in that?
I"'mreferring to | abor costs. |I'mtrying to ascertain
-- because to ne, Justice Davis' office was very
el aborate and very unique, and | don't believe it would
be the style that nobst justices comng in |later would
want to approve of, and you know, the runway strip
lighting on the floor, the unique 4-inch Iinme green
gl ass tops on the desks and also in the -- in the
assistant's office or whatever you want to call that
ar ea.

["mjust trying to think of how nuch

woul d be still decor even though it's considered
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construction costs.

M5. KAUFFMAN:. Wth respect to -- to
your questions, | -- | amnot a contractor, | wll try,
t hough, to the best of ny ability fromthe exhibits that
--that we have before us, to try to break that down.

As | indicated, wth respect to that --
t hat anount, $433,000, not quite $70,000 was charged for

what is entitled supervision and general requirenents.

| amnot -- again, as | amnot involved
in that industry, | amnot sure what is neant by general
requi renments. Denolition cost twenty -- approxinmately

$24,000. Marble work was $24, 500.

There was | abor in the anount of
$22,000, and then stainless steel cabinets and shel ves,
not quite $40,000. The material for the cabinets was
$45,600. And then it does involve | abor, as | indicated
earlier, there is approxinmately $65,000 in glass for
gl ass countertops and a gl ass door, and it al so notes
"“Fl oor. "

Then there are what | believe would by
| ay peopl e be considered construction costs of patching
drywal |, wood flooring. Those are about $38,000. And

around $9,000 in painting. And then rounding out in --
end -- ending with lights, it's ny understandi ng that
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the actual lights thensel ves, that was around $30, 000.
And the labor for those lights was $41, 000.
Again, all of those, I've tried to

round. That should, | believe, come up to that $433, 000
nunber .

DELEGATE SOBONYA: Ckay. Wuld you say
that that office does not really conformto the
historical integrity of the -- of the Capitol building,
I n conparison to the other offices?

M5. KAUFFMAN: | did not take the tour.
| did not go in Justice Davis' office.

DELEGATE SOBONYA: Ckay.

Thank you.

CHAI RMAN SHOTT: Del egate Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | think we heard testinony - but |'m not
sure - that Justice Davis' office had never been -- she
was in office Iike 20 yayrs or sonething |like that.

And that unlike any of the other
justices' roons, that that office had never been
rehabilitated in any way. Am/| right about that?

M5. KAUFFMAN:  That is ny recollection
as well. And | believe that cane from M. Canterbury's

testi nony.
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M NORI TY CHAI R FLEI SCHAUER:  Ckay,
that's what | was thinking. And that there was -- and
that this process of restoring the offices, |ike Justice
Ket chuml s and Justice Benjam n's, had invol ved naj or
el ectrical work because the Capitol is a very old
bui | di ng.

So that each office, as they did it,
required nmajor restoration and bringing it up to current
st andar ds.

M5. KAUFFMAN: | believe that is what
M. Canterbury testified to with respect to sone of
t hose offices.

M NORI TY CHAIR FLEI SCHAUER: And so it's
uncl ear exactly what of this work was bringing it up to
code or, in addition to sonme of the things that the | ady
from Cabell was tal king about, it is a very different
office. But there were many things that had to be done
in order to nake this a safe place to work up to
bui | di ng standards of today.

M5. KAUFFMAN: That was M. Canterbury's
testi nony, yes.

M NORI TY CHAI R FLEI SCHAUER: Thank you.

CHAl RMAN SHOTT: Further questions of

counsel ?
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Del egat e Summers.

DELEGATE SUMVERS: Thank you, M.
Chairman. | was just trying to make sone qui ck notes,
and | want to make sure | got that accurately from you,
Counsel .

| think | heard you say $30, 000 for
| i ghting, $65,000 for the countertops, $39,000 for
cabi netry, but then you al so said $45,000. On top of
that, or did you nean $45, 000 i nstead of $39, 000 for
cabi netry?

M5. KAUFFMAN: Wth respect to the
cabinets, there are two entries for cabinets in -- in
that particular summary, and the cabinets that are
identified for $45,600 are | ocated under an entry for
Carpentry, so that is under -- and then there's also a
notation right under that for cabinets for |abor under
Carpentry, so there are cabinets under the title
"Carpentry," and then there are cabi nets underneath the
title or the entry for Metals.

And those are the ones, the ones under
Metal s, where the cabinets that were $28,900 -- they are
stai nless steel cabinets, and then there is an entry for
stai nl ess steel shelves for $11, 000.

So there are two en -- separate entries
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for cabinets, one under Metals and one under ca --
Car pentry.

DELEGATE SUMVERS: (Ckay. And so when
you add those things together -- and then | see $65, 000
for other furnishings, then we're getting a nore
realistic picture of what the office cost froma
st andpoi nt ot her than construction, which is over
$200, 000.

MS. KAUFFMAN. |1'msorry, the $65, 000 --

DELEGATE SUMMERS: -- is the furnishings
listed out in Exhibit 51, the -- the sofa, the table,
the chairs, the $20,000 rug. Those type things add up
to $65, 000.

M5. KAUFFMAN:  There were additional --
there were furnishings, that is correct. | haven't gone
back to add those up on ny own for the $65, 000, but
there were additional furnishings.

DELEGATE SUMMVERS: Ckay, thank you.

CHAl RMAN SHOTT: Further questions of
counsel ?

Furt her questions of counsel ?

Are there anendnents? Are there
amendnent s?

Di scussi on? Di scussi on.
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denmanded.

Article X, you'll say "aye

opposed,

roll?

Fast .

If not, the question before the --
DELEGATE OVERI NGTON:  Rol | call.
CHAI RVAN SHOTT: Rol |l call has been
| s the demand sust ai ned?
Demand i s sustai ned.
If you' re in favor of the adoption of

or "yay." If you're

no" or "nay." WIIl the clerk please call the
THE CLERK: Del egate Byrd.

DELEGATE BYRD: No.

THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  Yes.

THE CLERK: Del egate Capito.

DELEGATE CAPI TO  Yes.

THE CLERK: Del egate Deem Del egate

DELEGATE FAST:. Yes.

THE CLERK: Del egate Fl ei schauer.
M NORI TY CHAI R FLEI SCHAUER:  No.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  Yes.
THE CLERK: Del egate Foster.
DELEGATE FOSTER:  Yes.
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Del egat e Lane.

THE CLERK: Del egat e Hanshaw.

VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbar ger.
DELEGATE HARSHBARGER:  Yes.

THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN:  Yes.

THE CLERK: Del egate |sner.
DELEGATE | SNER:  Yes.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: Yes.

THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: No.

THE CLERK: Del egate M Il er.
DELEGATE M LLER  Yes.

THE CLERK: Del egate Moore.
DELEGATE MOORE:  Yes.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushkin.
DELEGATE PUSHKI N.  No.

THE CLERK: Del egate Queen.
DELEGATE QUEEN:. Yes.

THE CLERK: Del egat e Robi nson.
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DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.

DELEGATE SOBONYA:  Yes.

THE CLERK: Del egate Sunmers.

DELEGATE SUMVERS:. Yes.

THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO  Yes.

THE CLERK: And M. Chairnan.

CHAl RMAN SHOTT:  Yes.

On the question of the adoption of
Article X, there were 19 ayes, 4 nays, 2 nenbers absent
and not voting. The Article X is adopted.

We've already dealt with Article X, so
we'll nove then to Article XII which deals with Chief
Justice Margaret Wrkman and the expenditures in her
of fice.

Counsel, are you avail able for
questions?

Counsel is available. Are there
questions? Are there questions? Excuse ne.

Del egat e Robi nson.

DELEGATE ROBI NSON: Thank you,

M. Chairman. Counsel, earlier | asked one of our other

counsel there that as a Conmttee, we're setting a
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precedent of inpeachnent at a | evel of 300 and sone

t housand dol | ars. In this Article, it's the | owest of

the other Articles, of $111, 000.
So to -- just to be clear, that this is
now setting a | ower |evel of inpeachnent at $111, 000.

MS. KAUFFMAN: | believe that that woul d

be a decision for the body to nake. | don't know that
it's necessarily a --
DELEGATE ROBI NSON: kay, let ne
rephrase that.
M5, KAUFFMAN: - -
DELEGATE ROBI NSON:
we'd be setting our

M5. KAUFFMVAN: |

t hr eshol d.
If we were to pass
at $111, 000.

don't know that you're

this Article, | evel

necessarily setting it at $111,000. | believe that

argunment coul d perhaps be made, but | don't know that it

necessarily is setting it at $111, 000.
DELEGATE ROBI NSON:  Ckay,
CHAI RVAN SHOTT: Del egate Capito.
DELEGATE CAPI TO.

On Exhibit 54, |

t hank you.

Thank you,

M. Chai r man. believe it is, which is

t he breakdown or the mani -- spending manifest, it
states at the bottomthat | believe the -- and it's
cited in Article XIl here, the flooring, that it was a
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repair. And I'mtrying to mne through the testinony
that we heard. Was it a repair?

M5. KAUFFMAN: It is ny understanding --
what we heard from-- if | recall the testinony, ny
recoll ection of the testinony was from M. Canterbury,

and M. Canterbury had referred to the flooring in

Justice Workman's office -- and | -- the test -- his
testinony will be what it is. | don't want to state
it -- | don't want to state it incorrectly.

But that he had nade note of it or
per haps had a concern about it. | don't recall his
specific testinony. But he had nentioned that he
believed that it was a |arge anount for that floor. It
was a wde 8-inch, if I recall correctly, plank, Vernont
cherry type floor. So | --

| believe his testinmony was -- was for
the actual floor. It is nmy understanding in going
t hrough these docunents that there was also at sone
poi nt sonme -- sone problemw th Justice Workman's fl oor,
and that her floor then had to be repaired at a | ater
tinme.

So | believe that they may be two
separate -- two separate issues or two separate itens.

DELEGATE CAPITO Ckay. And then | --
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and refresh ny nenory, but did we hear direct testinony

fromany of the wi tnesses about Justice -- the justice
in this Article's know edge of the -- of the costs
associated -- | know that M. Canterbury did testify to

ot her justices, but I'"'mnot sure he testified --

| can't renmenber.

M5. KAUFFMAN: | -- | would -- |I'm going
to have to --

DELEGATE CAPI TO  You don't want -- you
don't want to specul ate.

M5. KAUFFMAN: | don't want to
speculate. | would have to defer -- he spoke to at
| east two justices, as | recall, and | -- one was
Justice Loughry. | -- the other may have been Justice
Wor kman, but | -- that would be speculation at this
point. | don't have the transcript in front of ne.

DELEGATE CAPI TG  Thank you, Counsel.

Thank you, M. Chairnman.

CHAl RMAN SHOTT: Del egate Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | neglected to ask this with respect to
the last Article that we voted on, but in both the case
of Justice Davis and Justice Wrknman, we have docunents

and we have testinony that indicates that they purchased
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many of the itens that are in their offices and that --
and sonme of theminclude fixtures which are attached to
t he wal | s.

M5. KAUFFMAN. W --

M NORI TY CHAI R FLEI SCHAUER: -- Justice
Wor kman' s cabi nets, for exanple.

M5. KAUFFMAN. We -- | don't recal
Justice -- | do recall Justice Davis'. | do recall

that, and I do believe that was nentioned perhaps by
M. Canterbury as well. | don't --

M NORI TY CHAI R FLEI SCHAUER: And there
wer e docunents about that.

M5. KAUFFMAN:  There were. And | do not
recall with respect to Justice Wirkman's. There was
testi nony about a couch, that she may or may not have
al ready owned a couch. | don't recall anything other
t han t hat.

Il will note just that with respect to
Justice Davis' sunmmary that was provided by the Suprene
Court, they did go through and nake notations of the --
the paynents that she made.

| don't note any of those in Justice
Workman's summary. But | -- again, | -- so | just can't

speak to that.
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M NORI TY CHAI R FLEI SCHAUER.  Ckay.
Vell, | think that shoul d be sonething that the managers
should | ook into, the anobunt of inprovenents that
Justice Workman paid for herself.

Thank you. Thank you, M. Chairman.

CHAI RMAN SHOTT:  Further questions of
counsel ?

Del egat e Pushkin, followed by Del egate
Lane.

DELEGATE PUSHKI N:  Thank you,
M. Chai r man.

| know it was just a few Articles ago,
but the cost of this office, the sumtotal of what was
spent on it, is |less than what was spent on Justice
Wal ker's office; is that correct?

M5. KAUFFMAN:  That is correct.

DELEGATE PUSHKI N:  Thank you.

CHAl RMAN SHOTT: Del egat e Lane.

DELEGATE LANE: Do you have the cost of
the flooring in Justice Wrkman's office?

M5. KAUFFMAN: Wth respect to Justice
Wrkman's, in the -- the exhibit, there are references
to flooring. As has already been nentioned in another

question, there was a reference to flooring. That was a
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repair for $13, 000.

The -- there are different references to
flooring in Justice Wrkman's docunentation. They are
-- they range, though, from$5,000 to -- if you'll give
me just a nonent.

There are -- there are different entries
in her cost estimate for flooring. One is for $5, 000.
There is a separate entry, it appears, for $2300 for
flooring, so there are just separate entries, not --

| was -- in this, there was not one that
| was able to find that was one specific for just
flooring in that regard.

DELEGATE LANE: Did -- did | renenber
correctly or incorrectly that we had testinony that her
flooring was |ike $65, 0007

M5. KAUFFMAN: | want to -- | -- | don't
want to go back -- | would be specul ating again. There
was testinony, and it was from M. Canterbury. | don't

believe that it was that high of a nunber, though. I
recalled that being lower, | -- but | don't want to
speak and say the wong thing, but | don't recall it
bei ng t hat hi gh.

DELEGATE LANE: Ckay, thank you.

CHAl RMAN SHOTT: Further questions?
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Further questions? Further questions?

Yes, Del egate Mbore.

DELEGATE MOORE: All right, there we go.

Thank you, M. Chairman. Counsel, |
think the delegate fromthe 35th asked this, but just to
reiterate, did Workman -- or do we have evi dence that
Wr kman directed this renovation or - pardon ne - repair
to her office?

M5. KAUFFMAN: | believe the testinony
woul d be -- not in the exhibit that you would refer to
In 55 as we have di scussed previously, it does not
appear to be the normor the practice for the justices
to sign off on any types of invoices or such.

But if | do recall the testinony of
M. Canterbury, | believe that with respect to the
flooring - and | couldn't speak to anything other than
that - | do believe that he nentioned the flooring being
sonet hi ng that had been at the request of the -- of
Justice Wor kman.

DELEGATE MOORE: Thank you.

CHAl RMAN SHOTT:  Further questions?

Furt her questions?

Counsel, the Chair has a question or

two. The testinony we received, | believe it was
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yesterday, regarding the invoices fromSilling -- |
think it's Silling.

-- there were unal | ocated desi gn
services from-- and this is in Exhibit 63 from March of
2009 to March of 2013 that total ed $374,139.81, which
apparently have not been allocated to any of the
justices. Is that your recollection of the testinony?

M5. KAUFFMAN:  Yes. Yes, sir.

CHAI RMAN SHOTT: And ny notes indicate
that the range of services on Justice Wrkman's office
started in October of '09 and extended all the way
t hrough Novenber of '13.

So ny question is: Wuld it be fair to
assune that some of those services for design or
architectural services would have been in this --
reflected in this list?

M5. KAUFFMAN:  Yes, | believe that woul d
be fair.

CHAl RMAN SHOTT: But just to be
conplete, there was al so sone work done in Justice
Benjamn's office from Septenber of '09 to February of
11, and Justice Ketchum s office from February of '10
t hrough Novenber of '13.

So between the three of them - and
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excluding the | ast service which woul d have been after
Justice Loughry's swearing in and taking -- taking the
Chair - the rest of those are probably allocable to
those three offices. |Is that fair to say?

M5. KAUFFMAN:  That -- that would be
fair. |1 would also note that in sone of the sunmari es,
they -- the -- the Court, | believe, had been able to
al l ocate sone, but there is that |arge anount that they
had not been able to allocate yet.

CHAl RMAN SHOTT: Quite a | arge anount,

yayh.

O her questions of counsel ?

Yes, Del egate Capito.

DELEGATE CAPI TO  Thank you,

M. Chai r man.

How many yayrs has Justice Wrknman been
on the bench? |'mnot setting you up. | really don't
know.

M5. KAUFFMAN: | don't know.

DELEGATE CAPITOG | nean, is it --
she's, maybe, 15 plus, is that safe, or 12 plus or -- |
nean, does anybody -- |1'd be willing to yield if anybody
knows.

Anyone?
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DELEGATE PUSHKIN:  You nean in
consecutive terns because she's served -- she --

DELEGATE CAPI TO How | ong has she been
on the bench?

DELEGATE PUSHKI N:  This tine?

DELEGATE CAPI TO. No, total.

DELEGATE PUSHKI N.  Ch.

DELEGATE CAPITO Ckay, so it |ooks |ike
along tine, I'll just go with that. Do we know of
ot her --

MR. CASTO She served a 12-yayr term
from1988 till 2000 and was reelected to the Court in
2008.

DELEGATE CAPI TO. Ckay, thank you very
much. Sorry, sorry, M. Chairnman.

Do we know of other instances in her

tenure where she had spending on any of her other

offices or was this a one-tine spe -- expenditure over a
service of ten -- 21 yayrs?
M5. KAUFFMAN: | believe that the
I nformati on we have been provided would only be for the
nost recent tenure. They -- because they began in 2009.
W have no -- at least | personally --

and we have not put before the Conmttee, as | recall,
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any information about any prior renovations that Justice

Wr kman woul d have been involved in in her first term
DELEGATE CAPI TO. kay, thank you,

M. Chai r man.

CHAl RMAN SHOTT: Further questions of
counsel ?

Del egate Fl uharty.

M NORI TY VI CE CHAI R FLUHARTY: Counsel,
sorry, just real quick. Going through this | atest
Article, 1t |ooks |ike we just have a round-about nunber
of $111,000. That's correct, right?

M5. KAUFFMAN:  That is correct.

M NORITY VI CE CHAIR FLUHARTY: And it
appears that it's not standing out |ike sone of the
others. For instance, we know that couches cost a
certain anmount; rugs cost a certain amount. As to
Justice Workman, in Article XIl, are we just saying that
it's the flooring?

M5. KAUFFMAN: | believe that it says
that it includes or included but was not limted to the
w de plank cherry flooring. | -- so it does just
reference the cherry flooring in this.

M NORITY VI CE CHAIR FLUHARTY: It only

references fl ooring.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463




© 00 N O 0o~ W DN PP

N N N NN R B R R R R R R R R
N W N RFP O © 0N O 0 W N R O

VOLUME VIII - August 07, 2018 2245

M5. KAUFFMAN:  The flooring, that is
correct.

M NORI TY VI CE CHAI R FLUHARTY: And when
this is presented to the Senate, don't -- aren't they
confined to the construction of the Article as far as
t he wordi ng goes?

M5. KAUFFMAN: | believe that with the
i ncl usion of the included -- it tal ks about the spending
and the renovation and renodeling of her personal office
with respect to the entire sumof $111,000. W did not
in -- although we did in sone, include additional
I nformation --

M NORI TY VI CE CHAI R FLUHARTY:  Sure.

M5. KAUFFMAN:  -- we did not go through
and include each and every in -- each and every line
I tem

M NORI TY VI CE CHAI R FLUHARTY: Ckay, so
if we're getting to "but not limted to," what other
exanpl es do you have of extravagant spending for this
of fice?

M5. KAUFFMAN:  The -- with Justice
Wor kman?

M NORITY VI CE CHAIR FLUHARTY: Correct.

M5. KAUFFMAN:  The -- sone of the other
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furnishings that were noted in the summary. There were
two rugs. There was one rug that cost approxi mately
$2,000, a rug that was $1500, a sofa that was between
$3, 000 to $4, 000.

There was fabric that was used to
reuphol ster sone item That fabric, that one order of
fabric, was around $4,000. There were some chairs, |
believe -- | believe two chairs that were reuphol stered
at not quite $3, 000.

M NORI TY VI CE CHAI R FLUHARTY: Ckay.
Thank you.

M5. KAUFFMAN:  Uh- huh.

CHAl RMAN SHOTT: Further questions of
counsel ?

Furt her questions of counsel ?

Are there anendnents? Are there
amendnent s?

Is there discussion? |Is there --

Yes, Del egate Isner.

DELEGATE | SNER.  Thank you, M.
Chai r man.

You know, | don't want to throw the baby
out with the bath water and do guilt by association

here. |'ve gone the other way on all three of the
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previous justices and the construction costs of their
office, but I know that this is a third the cost of
Justice Loughry's and not quite a fifth the cost of
Justice Davis' office.

| went through the tour with everybody
el se the other day, and | just didn't walk into Justice
Wor kman's office and feel offended, you know. | didn't
wal k in there and feel that it |ooked substantially out
of the norm | found it unique that she was there and
avai |l abl e to answer questions, though | didn't ask any.

That there was information readily
avai | abl e regardi ng purchases that she had nade
personally for her office. M friend fromthe 32nd said
earlier that, you know, we should allow our public
officials to have stately offices, and | found this
office to appear to ne to be stately and not rise to the
| evel of other -- the other offices and the allegations

of overspending relative to those.

So I'"'mgoing to be a vote on this.
CHAI RVAN SHOTT:  Further discussion?
Del egat e Robi nson.

DELEGATE ROBI NSON: Thank you, M.

no

Chai r man.

Over the last couple nonths, like the
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rest of you, |I've had the sane discussion that we're
having in the Commttee with people out in the world,
and the -- in nost cases, the commobn person, the average
West Virginian that you speak to, thinks a lot off these
things are out of line, the nunbers are too high, |

mean, it seens exorbitant.

VWhat we found in kind of deliberating
through this, and finding that sone people have a
different |evel of what's exorbitant, what's too nuch,
what's lavish, what's -- what's wild. Sonebody's
$10, 000 couch may be just a normal couch for their
l'i ving room when ny $400. 00 couch seens like a lot to
nme.

But what |'ve found as we go through
today, is that after today, after we pass all these --
these Articles, those nunbers aren't arbitrary anynore.
W're setting a level that's inpeachable due to the 80
what ever Legislature judiciary -- House Judiciary
Commi ttee.

So we pass this - this is the | owest
| evel that we've seen today - and we're gonna pass the
| evel that $111,000 is exorbitant to spend on a office.

So "Il -- 1"lIl use a termthat |'ve

| earned down here in -- it's "situational norals." |
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woul d suggest that others in the governnent and ot her
pl aces that we go through, we don't use situational
norals. |If we're gonna set the bar this -- at this
poi nt at $111, 000, we should set the bar there and not
use situational norals for others.

We shoul d | ook around the Capitol and
anyone else that's spent over $111, 001 shoul d be subject
to the sane -- sane scrutiny. And | would | ook forward
to this Coonmittee going through the Capitol building and
| ooki ng at recei pts and see who spent $112, 000, naybe
$850, 000 on ei ght bathroons, and |I | ook forward to that
over the next couple of nonths.

Thank you.

CHAI RMAN SHOTT:  Further discussion?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | think that the anmpbunt is relevant, and
| think we need to renenber here that this person is a
denocratically-elected justice -- a denocratically-
el ected official in our -- in our state, and | think if
we do the exam nation that the gentl eman from Kanawha
suggested, we're gonna find a whole |ot of offices not
just here, but in nonprofits that we fund and in city

governnent and in county governnent, and you know, the
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nunbers that we were tal ki ng about - $1500.00 for a sofa

- is the anobunt that a | ot of people have in their hone.

| just really think that we're taking
this principle too far. W are tal king about
recomendi ng the i npeachnent of the entire Suprene
Court, the entire head of the third branch of
governnent, and this is too far for nme to go wth
respect to this justice and this anpbunt of noney, and |
urge rejection.

CHAI RVAN SHOTT:  Further discussion?
Furt her di scussion?

If not, the question before the
Commttee -- roll call's been demanded. |Is the demand
sustained? It is sustained.

Wth regard to the adoption of Article

Xil, if you're in favor, you'll say "aye" or "yay." |If

you' re opposed, "no" or "nay." Cerk wll please call
the roll.
THE CLERK: Del egate Byrd.
DELEGATE BYRD: No.
THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  No.
THE CLERK: Del egate Capito.

DELEGATE CAPI TO  No.
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Fast .

Del egat e Lane.

THE CLERK: Del egate Deem Del egate

DELEGATE FAST: Yes.

THE CLERK: Del egate Fl ei schauer.
M NORITY CHAI R FLEI SCHAUER:  No.
THE CLERK: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY:  No.
THE CLERK: Del egate Foster.
DELEGATE FOSTER  Yes.

THE CLERK: Del egat e Hanshaw.

VI CE CHAI R HANSHAW  Yes.

THE CLERK: Del egate Harshbarger.
DELEGATE HARSHBARGER:  Yes.

THE CLERK: Del egate Holl en.
DELEGATE HOLLEN:  Yes.

THE CLERK: Del egate |sner.
DELEGATE | SNER:  No.

THE CLERK: Del egate Kessi nger.

DELEGATE LANE: No.

THE CLERK: Del egate Lovejoy.
DELEGATE LOVEJOY: No.

THE CLERK: Delegate Ml ler.
DELEGATE M LLER:  No.
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THE CLERK: Del egate Mbore.
DELEGATE MOORE:  Yes.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushkin.
DELEGATE PUSHKI N:  No.

THE CLERK: Del egate Queen.
DELEGATE QUEEN: Yes.

THE CLERK: Del egat e Robi nson.
DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.
DELEGATE SOBONYA: Yes.

THE CLERK: Del egate Summers.
DELEGATE SUMVERS:. Yes.

THE CLERK: Del egate Zatezal o.
DELEGATE ZATEZALO  Yes.

THE CLERK: And M. Chairnman.
CHAl RMAN SHOTT:  Yes.

On the question of the adoption of

Article XlIl, there were 13 ayes, 10 nays, 2 nenbers
absent and not a vote -- not voting. Article XIl is
adopt ed.

Article XIll is the next Article for

consideration. Counsel is available for question.

our
Thi s
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-- questioning. This deals with Chief Justice Margaret
Wor kman and basically the hiring and retention and
contracting of services.

Counsel ' s avail abl e for questi oning.

Del egat e Robi nson.

DELEGATE ROBI NSON:  Thank you,

M. Chairman. Counsel, we had -- we had sone testinony
from | believe, M. Harvey of this accusation, and then
we had counter testinony from | believe, M. Canterbury
t hat he suggested that the accu -- the person hired in

this accusation did a great job and M. Harvey accused
that it was a political hire.

Is that a good recollec -- recollection,
or am | confused?

MR. ROSKOVENSKI: | think there were two
different individuals who M. Canterbury and M. Harvey
were tal king about. | believe one was in -- M. Harvey
was referencing an I T person - and | don't recall the
specific testinony of M. Canterbury on that |IT person -
while he also testified that there was anot her
I ndi vi dual who he thought did an adequate job. Those --
that's nmy recollection.

DELEGATE ROBINSON: Ckay, so I'm-- |I'm

confused on who are -- who the two testinpnies were
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about .

MR. ROSKOVENSKI: [It's ny recollection
they were two different people.

DELEGATE ROBI NSON:  kay, thank you.

CHAI RVAN SHOTT: Questions of counsel ?

Del egate M I | er.

DELEGATE M LLER:  Thank you,

M. Chairman.

Counselor, is there, if you know, any
reason why we did not call M. Pritt to the stand?

CHAI RMAN SHOTT: No one asked.

MR. ROSKOVENSKI: | don't believe he was
ever subpoenaed.

CHAI RMAN SHOTT: Sonebody tal ked to him

DELEGATE M LLER. No, he wasn't. Yeah,
| understand he was not.

MR. ROSKOVENSKI :  Yeah.

DELEGATE M LLER. But do we have an idea
of why he wasn't subpoenaed? Because he had -- he had
-- and | had relayed this information as | -- after |
had received it.

The Friday that, | believe, M. Harvey
had testified, |I'd received a tel ephone call from
M. Pritt who indicated that he would be avail able to
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tell his side of the -- the story.

MR. ROSKOVENSKI: |I'mnot sure, sir.

DELEGATE M LLER  Ckay, thank you.

Thank you, M. Chairman.

CHAI RVAN SHOTT: Del egate Lovej oy.

DELEGATE LOVEJOY: Thank you,

M. Chairman.

Counsel, so am | correct that under
Article XlIll, there's -- there's the use of the plural
"canpai gn work fornf or "canpaign workers" in Line 8 and
9. Correct?

MR. ROSKOVENSKI: That is correct.

DELEGATE LOVEJOY: And is it the
I ntention of the Article as drafted to refer to the two
di fferent people that -- | think you referenced a
distinction, an I T person and who was the second?

MR. ROSKOVENSKI: | believe it was a
secretary.

DELEGATE LOVEJOY: And does the Article
require evidence of intent that the use of the services
of the IT person or whonever was specifically to repay
political favors?

MR. ROSKOVENSKI: | -- | would agree

W th you.
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DELEGATE LOVEJOY: And is there -- is it
-- does it require proof that the two individuals were
former canpai gn workers?

MR. ROSKOVENSKI: To the best of ny
recol l ection, there was testinony that there was one
I ndi vi dual who was a forner canpai gn worker, but the
ot her individual was not.

DELEGATE LOVEJOY: Was there evidence --
or what is the evidence that -- that the hiring
decisions were nade with the intention to repay
political favors?

MR. ROSKOVENSKI: The only thing, to ny
recoll ection, was the testinony of M. Harvey, who felt
that it was to repay a political favor.

DELEGATE LOVEJOY: \What was the basis of
his opinion that the intention of the hiring of this
ot her person was to repay a political favor?

MR. ROSKOVENSKI :  That the individual
hired was a contractee and that the individual's
services at that tinme were not necessarily required.

DELEGATE LOVEJOY: Now, if we pass this,
are we setting precedent that if an elected official
uses the services of a former canpai gn worker, that that

can be grounds for inpeachnent of that elected official?
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MR. ROSKOVENSKI: | think that's a
possibility, yes.

DELEGATE LOVEJOY: And that would apply
to all departnents -- all elected officials.

MR, ROSKOVENSKI :  Yes.

DELEGATE LOVEJOY: All right, thank you.

CHAI RMVAN SHOTT: Del egate Fluharty,
foll owed by Del egate Pushkin, then Del egate Flei schauer.

M NORI TY VI CE CHAI R FLUHARTY: Thank
you, M. Chairnman.

Counsel, I'mtrying to nake sure |
recall the testinony correctly. Al of these
I ndi viduals were qualified for the positions they were
hired on, right?

MR. ROSKOVENSKI: To ny recollection,
yes.

M NORITY VI CE CHAIR FLUHARTY: Were any
of these individuals paid an exorbitant anount above the
mar ket rate?

MR. ROSKOVENSKI : There was testinony
that M. Pritt was paid $180,000 -- a little less than
$170,000 for a yayr and a half worth of work.

M NORITY VI CE CHAIR FLUHARTY: He was a

contract -- he was the contracted worker, correct?
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MR. ROSKOVENSKI: That is correct.

M NORI TY VI CE CHAI R FLUHARTY: And was
t hat beyond any ot her contracted workers during that
time for that simlar position?

MR. ROSKOVENSKI: | don't recall. |
don't recall any testinony to that fact.

M NORITY VI CE CHAIR FLUHARTY: Now, it's
nmy recollection that in order for these individuals to
be hired, Justice Worrkman didn't have the ability to do
it on her own, correct?

MR. ROSKOVENSKI: That is correct.

M NORI TY VI CE CHAI R FLUHARTY: She had
to actually -- | believe there's no evidence that she
went to themdirectly. But there had to be an
agreenent, a nmpjority vote by all justices, prior to
t hese individual s being hired.

MR. ROSKOVENSKI : That's correct.

M NORITY VI CE CHAI R FLUHARTY: And the
justices had the ability to do any type of background
check they wanted to do on these individuals, right?

MR. ROSKOVENSKI: That's correct.

M NORITY VI CE CHAIR FLUHARTY: Now, it
al so -- this whol e apparent repaynent of political

favors - and Del egate Lovejoy got into that - but we're
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dealing with an allegation that Justice Wrkmn used her
power to get a political -- but don't we have political
appoi ntnents all the tine, throughout?

Didn't we -- didn't the Governor just
appoint a circuit judge in Kanawha County who is a
Republ i can who worked on the staff of the -- for the
House of Del egates, M. Greear, as a staff attorney?
Didn't that just happen within the past nonth?

MR. ROSKOVENSKI : Yes, sir.

MNORITY VICE CHAIR FLUHARTY: Do you

think that's an i npeachabl e of f ense?

MR. ROSKOVENSKI: | can't answer that,
Del egat e.

M NORI TY VI CE CHAI R FLUHARTY: That's
all | have right now. Thank you.

CHAl RMAN SHOTT:  Further questions?
Del egat e Pushkin, foll owed by Del egate Fl ei schauer.

DELEGATE PUSHKI N:  Thank you,

M. Chai r man.

So once again, we're tal king about
enpl oyees, Court enpl oyees plural, and you stated that
one was M. Pritt, who was a contract worker who'd
worked in I T, and the other was who?

MR. ROSKOVENSKI: | believe it was a
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secretary.

DELEGATE PUSHKIN: Do you renenber the
nane of that secretary?

MR. ROSKOVENSKI: | do not.

DELEGATE PUSHKI N: Ckay. So we're --
does -- can -- | would ask anyone to yield if they
remenber the nane of the secretary in question. Since
we're referencing two enpl oyees, can we nane both of
t henf

MR. ROSKOVENSKI: Dee Hill is what |'m
bei ng tol d.

DELEGATE PUSHKI N:  Who is that?

MR. ROSKOVENSKI: Dee HII.

DELEGATE PUSHKIN:  Now, is that the sane
person that in -- during the testinony of

M. Canterbury, said he was already in the process of
hiring that person?

MR, ROSKOVENSKI :  No.

DELEGATE PUSHKI N: Ckay. And Dee Hi |
wor ked as - -

MR, ROSKOVENSKI : -- Justice Wrkman's
receptioni st.

MR. CASTO O a receptionist.

DELEGATE PUSHKI N.  Ckay.
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MR. ROSKOVENSKI: | can't recall.

DELEGATE PUSHKIN:  So before she was
reel ected and i naugurated, obviously she wouldn't have
had a receptionist. This was a new position that
soneone -- generally people when they cone in, they hire
a receptionist to work with them right?

MR. ROSKOVENSKI: | don't know if she is
a receptionist specifically for Justice Wrkman or
whet her she worked in the adm nistrative office.

DELEGATE PUSHKIN: Ckay. And typically
around here, when sonebody brings in their -- a
receptionist, a lot of tines it's sonebody they know or
m ght have worked with in the past. |s that an uncommon
practice here in the Capitol ?

MR. ROSKOVENSKI: | would say that is
not uncormon,

DELEGATE PUSHKIN:  Al'l right, thanks.

CHAl RMAN SHOTT: Further questions?

Del egat e Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chai r man.

| was thinking back to the testinony of
M. -- the IT guy. |'mblanking --

MR, ROSKOVENSKI : Harvey.
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M NORI TY CHAI R FLEI SCHAUER: -- Harvey.
| do not recall himstating anything using the word
"repaynent of political favors." |Is that your
recol l ection, that he used those words?

MR. ROSKOVENSKI: Not to nmy know edge.

M NORI TY CHAI R FLEI SCHAUER:  Ckay.
Because | think what he said was that he had heard from
soneone el se that this gentlenen was -- had been a
canpai gn wor ker.

MR. ROSKOVENSKI: | would agree with
you. | think that's -- | think that's accurate.

M NORI TY CHAIR FLEI SCHAUER: So with
regard to the question of our evidence, we don't have
any evidence other than third-hand, that this gentleman

was a canpai gn wor ker .

MR. ROSKOVENSKI: | would agree with
you.

M NORI TY CHAI R FLEI SCHAUER: W have
zero evidence that he -- about any repaynent of

political favors.

MR. ROSKOVENSKI: To the best of ny
recollection, I -- | don't recall.

M NORI TY CHAI R FLEI SCHAUER: That's ny

recoll ection too.
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And we were -- there have been sone
guestions about political hirings. | believe that -
correct nme if I'"'mwong about this - but that the
Secretary of State who was recently erected -- el ected,
there's a lawsuit. He fired nost of the enpl oyees who
were working there and rehired others.

s that your recollection?

MR. ROSKOVENSKI: | do recall that.

M NORI TY CHAI R FLEI SCHAUER: Ckay. And
you probably al so renenber that there have been several

enpl oyees in the House of Del egates who were fired.

MR. ROSKOVENSKI: | recall, yes.
M NORI TY CHAI R FLEI SCHAUER: And they --
and they -- presumably for political reasons, because it

wasn't their perfornmance.

MR. ROSKOVENSKI : That, | could not
answer .

M NORI TY CHAI R FLEI SCHAUER: Ckay. Do
you think there were people -- and it's -- and that the
-- there is litigation involving the Secretary of
State's office that that was because of their political
views, | believe.

MR. ROSKOVENSKI: | thought -- | don't

recall if it was for their political views. That -- |I'm
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not sure | --

M NORI TY CHAI R FLEI SCHAUER: O their
political affiliation.

MR. ROSKOVENSKI: | don't recall the
exact basis of the case.

M NORI TY CHAI R FLEI SCHAUER:  Ckay.

MR. ROSKOVENSKI: | just recall that
there is a current -- there was a |awsuit.

M NORI TY CHAI R FLEI SCHAUER: And you're
probably famliar that there is -- well --

So we're gonna proceed on this. W have
no evidence that it was political favor. The only
evi dence we have is third-hand testinony that this was
an enpl oyee. Right?

MR. ROSKOVENSKI: That is correct.

M NORI TY CHAI R FLEI SCHAUER: Ckay.
Thank you, ms -- thank you, Counsel.

Thank you, M. Chairnman.

CHAl RMAN SHOTT: Further questions?
Counsel, the Chair has a question, and | notice we have
the word "retention"” in this Article. Ws there not
testinony from M. Canterbury that he had wanted to
di scharge an enpl oyee and that Justice Wrkman

essentially threatened himif he did so?
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WAs there not that testinony?

MR. ROSKOVENSKI: | do recall that
testinony, but I'"mnot sure in relation to which
enpl oyee.

CHAI RMAN SHOTT: | understand. There
was -- but there was an enpl oyee, and that
M. Canterbury indicated he felt his job was in jeopardy
based on Justice Wrkman's resistance to that effort.

MR. ROSKOVENSKI: | woul d agree, yes.

CHAl RMAN SHOTT: Yes, okay. O her
questions of counsel ?

O her questions of counsel? Are there
amendnent -- oh, Del egate Sobonya.

DELEGATE SOBONYA: Thank you. Do you
recall testinmony -- I"'mthinking | did, but |I would just
like to have it confirned that there was soneone who
testified that -- was it M. Pritt, who had a consulting
firm | believe he was paid over $8,000 a nonth, that
wor ked on Justice Wrkman's canpai gn, that he did not
fulfill his obligation to the State for which he was
contract ed?

MR. ROSKOVENSKI: M. Pritt is the
contract enployee. | don't know whether there has been

testinony to confirmthat he was a canpai gn contri butor
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to Justice Workman or that he left any unfulfilled

obl i gati ons.

DELEGATE SOBONYA: | believe it was the
testinony of M. Canterbury, if | recall, that said that
he was in -- he was a consultant and --

MR. ROSKOVENSKI: | believe he was a
consul tant who was then noved over to -- to a different

project. He was noved over to OASIS, and at that point,
M. Pritt decided to no |longer be a contract enpl oyee.
DELEGATE SOBONYA: Thank you.
CHAl RMAN SHOTT:  Further questions?
Furt her questions?
Are there anendnents? There is an

amendnment at the Chair offered by Del egate Hanshaw to

anmend the bill on page -- to anend the Articles on page
12, Article XIlIl, on Line 9, after the word "favors" by
striking the words -- it's -- "to" -- "to fornmer

canpai gn wor kers. "

So the sentence woul d read, "constituted
t he apparent repaynent of political favors which acts
caused wast eful expenditure not necessary for the
adm nistration of justice," etc.

So there are four words that this

amendnent seeks to strike, beginning on Line 8: to
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former canpai gn workers" would be those four words. Any
further expl anation needed?

VICE CHAIR HANSHAW It's a staff-
suggest ed anendnent, M. Chairnman.

CHAI RVAN SHOTT: This is the staff-
suggest ed anendnent. Are there questions of counsel
regardi ng the staff-suggested anendnent ?

Del egate M| er.

DELEGATE M LLER  Thank you,

M. Chairman. So the eff -- |I'massumng that the
effect of this anmendnent takes out -- it's still a
political favor, but not two forner canpai gn workers.
Is that in its sinplest fornf®

MR. ROSKOVENSKI : Yes, sir.

DELEGATE MLLER Is -- is there a
reason? Wiat's the clarification we're making here?

MR. ROSKOVENSKI : The evi dence before
the Comm ttee doesn't necessarily show that any of the
I ndi viduals were officially canpai gn workers for the
justice. That was the reason for the staff-suggested
change.

DELEGATE M LLER: So what's our evidence
that this is a politic -- repaynent of a political favor

i f not for a canpai gn worker?
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MR. ROSKOVENSKI : That, | don't know,
Del egate. | can't speak to that. |'msorry.

DELEGATE M LLER  Thank you,

M. Chai r man.

CHAI RMAN SHOTT: Further questions
regardi ng the anendnent ?

Further questions regarding the
amendnent ?

Are there anendnents to the anendnent ?

Di scussi on regardi ng the anendnent? |f
not, all in favor of the adoption of the anmendnent wll
say "aye".

DELEGATES: Aye.

CHAI RMAN SHOTT: Opposed "no".

The ayes appear to have it.

The ayes do have it.

The anmendnment i s adopted.

Now we go to discussion regarding the --
are there other anendnents first? Are there other
amendnments? Discussion re --

Di scussi on, Del egate Pushki n.

DELEGATE PUSHKI N:  Thank you,

M. Chairman. Wile | -- | nean, you know, generally

people like to hire people they've worked with in the
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past, | understand that, and like -- they like to hire
peopl e they know can do the job they're hired for.

| personally find, you know, the
practice of -- that goes on in this building of hiring
former canpaign workers, while it's distasteful and it
| ooks really bad, it's also very, very comon, so |
suspect if --

"' mnot gonna vote for this, but I
suspect if it does pass, | hope this Commttee stays
very busy in the next couple of nonths going through the
canpai gn reports of every elected official and finding a
-- anyone who worked for themthat happens to be worKking

in their office right now so we can get to inpeaching

t hem next.
CHAI RVAN SHOTT:  Further discussion?
Del egat e Fl ei schauer ?
M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. | think taking out "to fornmer canpaign

wor kers" nmakes it worse. Right now, we have no evi dence
of repaynent of political favors. There was no
testi nony about that whatsoever, zero.

And so if there's just a runor that --
that you maybe repaid a political favor, then you can be

called up for charges of inpeachnent.
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We have no evidence on this at all.
There was sone testinony that this gentlenen was a

canpai gn worker, even though it was third-hand.

And | just think the evidence on this is
really flimsy. | don't think it's proper to not go
t hrough the procedures of hiring -- the normal civil

servi ce procedures of hiring people. But one thing
about soneone you' ve worked with in a canpaign, you
| earn who you can trust and who's reliable.

So there are sone situations where it

makes sense to hire sonebody that you can trust, who you

think is reliable. But |I nean, | don't think we have an
evidence -- the evidence in this instance to say that
this -- that what we heard - and it's all hearsay - was

an i npeachabl e of f ense.

And if it is, we are going to be very,
very busy for the next foreseeable -- for the
foreseeable future for all of the potentially runors of
political payback in the entire state, because it's not
just wwthin this building.

Thank you, M. Chairman. | -- |I'm
voting "no."

CHAI RVAN SHOTT: Del egate Fluharty.

M NORI TY VI CE CHAI R FLUHARTY: Thank
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you, M. Chairnman.

| joinin the "no" vote. | believe this
Is poorly drafted, for one, and we're not even pointing
out particul ar enpl oyees that were hired. There's no
evi dence they were not qualified. Testinony, in fact,
was to the opposite of that. W have nunerous instances
wher e sonebody either gets appointed -- which could be
construed as a political favor, which | pointed out
earlier.

When our Secretary of State took over,
he qui ckly cl eaned house. He fired 15 of 60 -- he fired
16 individuals, 15 of whom were Denocrats; hired 22 new
peopl e, 19 of whom were Republicans.

So are we now gonna construe and draft
Articles of |Inpeachnent for our Secretary of State? |
hi ghly doubt it.

But | think if we set the precedent
right now, then you better start drafting themup. |
mean, this is borderline ridiculous. So |I'mgoing to be
voting "no" on this as it |acks any evidence that there
were political favors given.

And there's plenty of evidence that if
we're gonna construe this to be a political favor, then

they're all around this Capitol. C ose your eyes and
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point, you'll probably Iand on a political favor. Thank
you.

CHAI RMAN SHOTT: Del egate Foster.

DELEGATE FOSTER: Question for counsel.
Did you say it was Dee H Il that was --

MR. ROSKOVENSKI: That was the
information that | -- was relayed to ne, yes.

DELEGATE FOSTER: Because | have the
canpai gn finance report for 2008, and | have "$50.00 -
Gas for Canpaign Worker, Dee Hill," and $779 -- or
"$777.97 - Canpaign Wrker Salary, Dee HII," and |
haven't gotten to review through all of themyet, but
apparently they --

-- that Dee H Il was an enpl oyee on the
canpai gn for Margaret Wrkman, which is the enpl oyee
that also was testified to by M. Canterbury; is that
correct?

MR. ROSKOVENSKI: | believe that was the
enpl oyee he was referencing.

DELEGATE FOSTER: And is this the one

that he was threatened to -- | believe the words were
"W -- we often get new Adm nistrative Directors here
Wth new -- new' --

MR. ROSKOVENSKI: | do recall that
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st at enment .
DELEGATE FOSTER: All right, thank you.
CHAI RMVAN SHOTT: Del egate Lane.
DELEGATE LANE: |'mgoing to vote --
vote for this. As | recall the testinony, that the
Court had an I T departnent and then it was suggested
that M. Pritt be hired, and it was evident to the IT
guy that they didn't really need him but they hired him
anyway, and then they put himto work, and eventually
that didn't work out.
And so | think the evidence is that
M. Pritt was hired even though there was no need for
him and that's why it belongs in this Articles of
| npeachnent .
CHAI RVAN SHOTT:  Further discussion?
Del egate Fast. Foll owed by Del egat e Pushki n.
DELEGATE FAST: Thank you, M. Chairnman.
During this inpeachnent proceeding,
t hese hearings, | kept copious notes, and one conplete
note tablet and nultiple pages in another note tablet,
and when M. Canterbury was testifying, he said that
only Justice Worrkman had asked himto hire certain
enpl oyees. She hired three enpl oyees and one contract

enpl oyee, who was John Pritt, and he testified that --
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or she -- yayh, M. Canterbury testified that the
Court's I T departnent was adequate to handle the work --
the I T work that needed to be done; neverthel ess, she
wanted himhired to do I T work.

Later, he was not working out, and he
reported that to Justice Wrkman, and she said, "Find a
way to make it work." And so in this Article XII1l, it
says that she did then and there waste State funds,
requiring and encouragi ng unnecessary hiring and
retention of enployees and contracting services.

And then it goes on to say, "sone
I nstances of which constituted the apparent repaynent of
political favors." But the unnecessary hiring and
retention of enployees and contracting services, that's
exactly what happened here. That's the --

That is the main point of Article XlII1I.
First of all, she says, "H re sonmeone"” that they didn't
need. Unnecessary hiring.

And then when he went to her and said,
"He's not working out," she said, "Make it work."
Unnecessary retention.

So that is the -- the main part of this
Article that we're focusing on here. That's a problem

right there.
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| don't care if you worked -- and he --
she also -- or he also confirnmed that he did the website
wor k during her canpaign. To ne, that's secondary.

Primary is, you don't need soneone, you
say, "Hre them anyhow " Secondly -- secondly, when
they're -- when you're told, "They're not doing their
job right" and she says, "Keep them on anyhow," there's
a problemthere, so | obviously support the Article.

CHAI RMAN SHOTT:  Further discussion?

Del egat e Pushki n.

DELEGATE PUSHKI N:  Thank you,
M. Chairman. WIIl the gentleman fromthe 15th yiel d?

CHAI RVAN SHOTT: What was the question?

DELEGATE PUSHKIN: | was asking if the
gentl eman fromthe 15th --

CHAl RMAN SHOTT: WI Il the gentl enan
yield for a question?

DELEGATE FOSTER:  Sure.

DELEGATE PUSHKI N:  Thank you. Thank
you. | see that you have a hard copy of Justice
Wor kman' s canpai gn -- nost recent canpaign finance
report in front of you; is that correct?

DELEGATE FOSTER: | do.

DELEGATE PUSHKI N:  And you said you saw
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a $50. 00 rei nbursenent to Dee Hill?

DELEGATE FOSTER: That's a -- there is a
$500. 00, a $610. 00, $696.00, $777.97 and $50. 00.

DELEGATE PUSHKI N:  Ckay.

DELEGATE FOSTER: A nonthly basis
paynent for salary, is what it |ooks |ike.

DELEGATE PUSHKIN: All right. And I
note -- do you have the canpai gn finance report for
Justice Davis? | saw that you were going through that
yesterday. You pulled that up?

DELEGATE FOSTER: | -- | do have it.

DELEGATE PUSHKI N: Ckay. Do you have
the -- did you pull up the one for Justice Wal ker?

DELEGATE FOSTER: | have Loughry,

Ket chum Davis and -- everyone but Wl ker.

DELEGATE PUSHKI N:  You don't have
Wal ker' s?

DELEGATE FOSTER: No, | don't have
Wal ker' s.

DELEGATE PUSHKIN: Okay, thank you.

CHAI RVAN SHOTT:  Further discussion?
Furt her di scussion?

If not, the question before the

Committee is the adoption of Article XIIl. Al those in
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favor will say --

DELEGATE LANE: Roll call.

CHAI RVAN SHOTT: Rol |l call has been
demanded. |s denmand sust ai ned?

Let's put those hands up again. |Is
demand sust ai ned?

Demand i s not sustai ned.

Demand is sustained. All right. Three?
| think that's all it takes.

DELEGATE BYRD: What's the --

CHAI RVAN SHOTT: You didn't see then?
Al right. Hold your hands up one nore tine. There
were three. Yeah, four, actually.

Al'l right. Dermand is sustained.

If you're in favor of the adoption of

Article XIll, you'll vote "aye" or "yay;" opposed, "nho

or "nay." Cerk wll please call the roll.
THE CLERK: Del egate Byrd.
DELEGATE BYRD: No.
THE CLERK: Del egate Canestraro.
DELEGATE CANESTRARO  No.
THE CLERK: Del egate Capito.
DELEGATE CAPI TO  No.

THE CLERK: Del egate Deem Del egate
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Fast .
DELEGATE FAST: Yes.
THE CLERK: Del egate Fl ei schauer.
M NORITY CHAI R FLEI SCHAUER:  No.
THE CLERK: Del egate Fluharty.
M NORI TY VI CE CHAI R FLUHARTY:  No.
THE CLERK: Del egate Foster.
DELEGATE FOSTER  Yes.
THE CLERK: Del egat e Hanshaw.
VI CE CHAI R HANSHAW  Yes.
THE CLERK: Del egate Harshbarger.
DELEGATE HARSHBARGER:  Yes.
THE CLERK: Del egate Hol | en.
DELEGATE HOLLEN:  No.
THE CLERK: Del egate |sner.
DELEGATE | SNER:  No.
THE CLERK: Del egate Kessi nger.
Del egat e Lane.
DELEGATE LANE: Yes.
THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: No.
THE CLERK: Delegate Ml ler.
DELEGATE M LLER:  No.
THE CLERK: Del egate Moore.
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DELEGATE MOORE:  No.

THE CLERK: Del egate Overi ngton.

DELEGATE OVERI NGTON:  Yes.

THE CLERK: Del egate Pushki n.

DELEGATE PUSHKI N No.

THE CLERK: Del egate Queen.

DELEGATE QUEEN:. Yes.

THE CLERK: Del egat e Robi nson.

DELEGATE ROBI NSON:  No.

THE CLERK: Del egate Sobonya.

DELEGATE SOBONYA: Yes.

THE CLERK: Del egate Summers.

DELEGATE SUMMERS: No.

THE CLERK: |I'msorry? Delegate
Sunmer s?

DELEGATE SUMMERS: No.

THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO  Yes.

THE CLERK: And M. Chairman.

CHAI RVAN SHOTT:  Yes.

On the question of the adoption of
Article XIll, there were 10 ayes, 13 nays, 2 nenbers
absent and not voti ng.

Article XIlIl is rejected.
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We have dealt wth Article XIV. W have
adopted a new Article XV, and we have two to go. You
shoul d have received proposed Articles. Anmendnent No. 1
does not have a sponsor. |s that --

Who are the sponsors of nunber --

DELEGATE PUSHKIN: M. Chairman.

CHAI RMAN SHOTT: Pardon ne? Del egate
Robi nson offers a -- what is shown at the top | eft-hand
corner as an AMD-1. Everyone should have a copy of
that, and it basically deals with the personal pictures
and franes. Does the del egate desire a unani nous
consent to explain the anendnent in lieu of having it
read?

M NORITY CHAI R FLEI SCHAUER: M.
Chairman, | think there were several other nenbers that
wanted to join on that anmendnent --

CHAI RMAN SHOTT: Al'l right.

M NORITY CHAIR FLEI SCHAUER: -- if it's
not objectionable - including ne - to the -- to the | ead
sponsor.

CHAl RMAN SHOTT: | tell you what, if you
all just identify yourselves to the clerk after we deal
wthit, w'll add that to the -- to the anendnent.

Gentl eman from-- Del egat e Robi nson,
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woul d you like to explain the anendnent in |lieu of
having it read?

DELEGATE ROBI NSON:  Thank you,

M. Chai r man.

This anmendnent basically is closely,
narrowmy scoped into fram ng, that Justice Loughry had
personal itens franed, personal pictures, and then the
customfranes, paid for by State noney, were renoved
from State offices and converted to private use.

CHAl RMAN SHOTT: Questions re -- to the
sponsor regarding the anmendnent? Questions?

O questions of counsel regarding the
effect of the anendnent?

I f not, are there anmendnents to the
anmendnent? Are there anendnents to this anmendnent?

If not, is there discussion regarding
t he anmendnent ?

Del egate Capito, followed by Del egate
Fast .

DELEGATE CAPI TG Can | ask a question
of counsel ?

CHAl RMAN SHOTT: Sure. Counsel, do you
have a copy of the anmendnent?

MR. CASTO | do, M. Chairnman.
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CHAI RMAN SHOTT: Del egate Capito, you
may proceed.

DELEGATE CAPI TO | apol ogi ze, Counsel,
but what are the elenments of felony enbezzl enent?

MR. CASTO Wthout the statute in front
of me, I'mnot going to testify as to what the el enents
are.

DELEGATE CAPITO. Is there a nens rea
el enment ?

MR. CASTO | think that there is. |
t hi nk you have to be in -- | think you have to be in
| awf ul possessi on and convert it to your own use. |
think that's -- essentially you're in | awful possession
of an itemand then convert it to your own use or take
it for your own use.

DELEGATE CAPI TGO  Ckay.

MR. CASTO A custodian of an item who
then uses it for their own benefit would be -- is the
basi s behi nd nost enbezzl enent and conversion crine.

DELEGATE CAPI TG  And contrary to the
|l etter we received the norning -- this norning, it is
our counsel's opinion that the Suprene Court of Appeals
I s indeed subject to the State Ethics Act.

MR. CASTO | think that's the opinion
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of nearly everyone in this room
DELEGATE CAPI TO  Thank you,

M. Chairman.

CHAI RMVAN SHOTT: Del egate -- Del egate
Fast .

DELEGATE FAST: (Question of counsel,
pl ease.

CHAI RMAN SHOTT: Go ahead.

DELEGATE FAST: Counsel, was -- was
there any evidence that any franed itens -- | nean, when
| went into Justice Loughry's office, | counted, |

believe, 18 franed itens either hanging on the wall or
sitting on the desks, and was there any evi dence that
anyt hi ng had been found anywhere other than the Capitol?

MR. CASTO Let ne say this: | don't
know t hat we have any evidence that's been presented to
this Commttee that there are itens el sewhere other than
the Capitol.

W' ve heard sone testinony with regard
to itens that were framed. M recollectionis -- and |
cannot point to you the specific page in the purchasing
docunents that we have, but ny recollection is that
there are sonething like a low six-figure value on itens

that were framed by the Court.
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| want to say it's sonewhere in excess
-- barely in excess, but in excess of $100,000 that were
framed for Court purposes and for which we have
receipts.

My recollection - to the best of ny
recollection - is that there was sonewhere around $6, 000
to $7,000 of that which could be directly attributed
based upon recei pts that we had, and of that, ny
recollection is that approxi mately $1500 of that was
directly attributable to Justice Loughry.

DELEGATE FAST: Ckay.

MR. CASTO \Wiat happened with those
Itens and where those itens are is not sonething that |
have wi thin ny know edge.

DELEGATE FAST: Okay. It may be the
itenms still in there that we saw yesterday? It could be
sonet hi ng el se.

MR. CASTO | would say that's entirely
possi bl e, based upon the limtations of ny know edge.

DELEGATE FAST: One last question. Item
-- framed itens that are hanging on the walls in there
ri ght now, when that justice | eaves, could the pictures
be renoved, the franes remai ned, and soneone el se coul d

fill the frames with their own pictures if they wanted
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to?

MR. CASTO |'m not sonebody who has the
ability to tell you about customframng. | didn't see
the itens yesterday, so | don't have a vivid
recollection. |'ve been over to the Court, | think,
twice in the past couple yayrs.

And | don't have a vivid recollection of
what was in any of the justices' offices to tell you
t hat .

| nmean, soneone who was a professional
framer woul d perhaps have a wel | -founded opi nion on
whet her or not a particular frame could be reused. |
certainly don't.

DELEGATE FAST: Thank you.

CHAI RMAN SHOTT: Del egate Robinson is
wlling to yield for that question if you want to ask it
directly to him He's the sponsor of the anmendnent.

DELEGATE FAST: | have no desire to ask
himto yield. Thank you, M. Chairman, for the offer.

CHAI RVAN SHOTT: Al'l right. Del egat e
FI ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. |1'd like to ask the gentleman from

Kanawha to rel ate what he recalls about the testinony
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about specific itens that had been franed and that were
no |l onger in the Court's chanbers or anywhere el se.

CHAl RMAN SHOTT: WII the -- will the
gentl emen yiel d?

DELEGATE ROBI NSON:  Happy to, happy to.

CHAI RMAN SHOTT: | thought so. Al
right.

DELEGATE ROBINSON: | believe ju --

M. Canterbury's testinony was that there were specific
personal itens, a franed newspaper article of Justice
Loughry's child, a sheet of $2.00 bills and a book
cover. | don't believe our -- our record of his
testinony is available yet, but it should be tonorrow we
have t hat.

We also -- yesterday we were speaki ng
wth M. Angus and asked if there's any possibility that
those itens could be in storage or anywhere in the
Suprene Court's possession, and he nmade cl ear that that
was not possi bl e.

M NORI TY CHAI R FLEI SCHAUER: So you were
saying that one of the itens was a copy of the cover of
his book -- correct?

DELEGATE ROBI NSON:  Yeah, the itens that

I"mrelating ny anendnent to are directly personal itens
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t hat coul d have no use to the State.

M NORI TY CHAI R FLEI SCHAUER: Wasn't there
al so sone item-- sone franed piece of art work that
related to his marriage?

DELEGATE ROBINSON: | believe so. |
believe that was a -- an etching or sonething, and also a

wat er col or or sonmething of his married nane as Loughry

woul d - -

M NORI TY CHAI R FLEI SCHAUER: | n anot her
| anguage.

DELEGATE ROBINSON: | don't know the
details of it. | just know it was personal and related to

hi s weddi ng and had no State use. And as you know, custom
framng is cut to the exact size of the docunent or photo
and is not usable in the future as it's sealed and shut by
a professional, | guess, framer.

M NORI TY CHAI R FLEI SCHAUER: So t he
testinony was that there were several thousand dollars
worth of personal itens that had been franed at Suprene
Court expense that are no |longer at the Court and no
| onger in the warehouse anywhere, that the -- that the
current enpl oyees know of .

DELEGATE ROBINSON: That's not in the

Suprene Court's possessi on.
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M NORI TY CHAI R FLEI SCHAUER: Ckay, thank
you.

CHAl RMAN SHOTT: Further questions?

Del egat e Sobonya.

DELEGATE SOBONYA: Question of counsel.
Has this been referred to the prosecutor for crimnal |aw
and fel ony enbezzl enent violations, to your know edge?

MR. CASTO Not to ny know edge. You'd
have to ask the sponsor. He would have better know edge
than I.

DELEGATE SOBONYA: That's okay. Thank
you.

CHAl RMAN SHOTT: Further questions?

Del egat e Lane.

DELEGATE LANE: Counsel, this is a
techni cal question maybe, but do we have a problemon
basing an Article on evidence that was -- or hearsay
evi dence that was picked up on the tour yesterday?

| mean, | just heard the gentleman from
Kanawha testify that he was told that those articles were
nowhere around, but that wasn't anything that we've had
fromthe w tness stand.

Is that a problenf

MR. CASTO Well, let ne say this:
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Currently we still - at this tinme, to nmy know edge - do
not absolutely know what standard of evidence the Senate
will apply inthe trial of these itens.

And our general rule and practice
t hroughout the preparation of these Articles has been to
confine those Articles to things for which we had sworn
testinony or other proof in the formof docunents, etc.,
whi ch woul d neet hi gh evidentiary standards.

Per haps -- you know, perhaps the
gentl eman could furnish the rationale for a hearsay
exception or sonething of that nature. But that decision
woul d be one you all would have to nake as -- as
presenters of the Articles, as to whether you felt that
t he evidence that the gentleman had presented for the
amendment -- for the -- the grounds that he has placed in
t he amendnment woul d be sufficient to neet the test of the
Senat e.

You'd be the ultimate arbiter on that.

DELEGATE LANE: Okay, thank you.

CHAI RMAN SHOTT:  Further questions?

Del egate Ml er.
DELEGATE M LLER  Thank you, M. Chairman.
Counsel, as -- as we've ventured down this

path over the | ast several weeks, having been appointed a
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manager, we have, in sonme cases, referred to information
that has canme to ny knowl edge as a result of speaking to
people and interviews and things like that, and | don't
know if it carries any nore weight just because | am
del egat ed as a nanager or not.

But the -- the information that the

del egate from Kanawha put forth is accurate. Wen --

when | ooking -- searching for particular framng that was
all eged to have been -- or we received information and
testinony that had been purchased, a -- | think

specifically a feather name fram ng, weddi ng pictures,
$2.00 bills, etc., that were not present in the -- in the
justice's chanber, and when security was asked, his
response was, "If they're not on the wall, they are not

In storage," for whatever weight that the Commttee may
want to give that.

And | hate to be testifying, so to speak,
but since -- since |I've been involved in sone of those
things along the way, | felt it -- that if -- if you feel
that that's proper.

MR CASTO It's not ny call as to whether
or not it's proper, but that would be -- that would be
above ny pay grade.

DELEGATE MLLER O the -- if proper for
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the Chair to consider.
Thank you, M. Chairman.
CHAI RVAN SHOTT: To the nenbers of the
Comm ttee, Del egate Robi nson has asked | eave to reform
t he proposed anendnent, and the reformati on woul d
sinmply -- if you'll followwth ne down on the third |ine

fromthe bottom after the word "benefit,"” he is
proposing to strike out the |anguage "in violation of
State crimnal |aw of felony enbezzl enent pursuant to
West Virginia Code Section 61-3-20," and in place of the

words "and al so,
"whi ch. "

he proposes to substitute the word

So if you'll go back to the fourth line
up, we'll start with "and converted to his personal use
and benefit which constitutes use of State resources for
personal gain, in violation of the State Ethics Act, West
Virginia Code Section 6B-2-5."

So basically the reference to the
violation of the -- of the felony of enbezzlenent is
stricken in the refornmed anendnent.

Did | correct -- did | state that
correctly?

DELEGATE ROBI NSON:  ( Nodded

affirmativel y).
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CHAI RMAN SHOTT: |Is there any objection
to the gentleman's request to reformhis anmendnent ?

The Chair hears none.

Further questions regarding the -- the
anmendnent now as it's been reforned?

| s there di scussion?

Del egate Holl en. Question of counsel.

DELEGATE HOLLEN: Question of counsel. |
just have a question here. It's "itens that were
subsequently renoved from State offices and converted to
hi s personal use and benefit."

Do we have any know edge that A, that
they were renoved besides they' re nowhere around, no
one's seen then? And "converted to his personal use,”
where's the know edge that if they're not -- if they're
m ssing, where is the know edge that they were actually
converted for his personal use?

MR. CASTO | think that would be an
I nference you would have to draw fromthe facts as a
whol e based upon the gentleman's anendnent and the
testinony you' ve heard this afternoon.

| think that would be an inference that
you - and ultimately the Senate, as trier of fact - would

have to draw based upon the probabl e disposition of these
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I tens.

DELEGATE HOLLEN: It is nerely
specul ation. Thank you, Counsel.

CHAI RVMAN SHOTT: Del egate Capito?

DELEGATE CAPI TG Thank you,

M. Chairman. Counsel --

MR CASTO Yes, sir.

DELEGATE CAPITO -- is it your opinion,
or are you of the opinion that the term"converted" is
being used in the now -- well, let's see, it's the fourth
line fromthe top.

-- as atermof art?

MR. CASTO | think to a degree that it
Is. W've renoved, by reform ng the gentleman's
amendment, the specific intent elenent that's present in
| arceny and enbezzlenent that it be a permanent intent to
deprive the possessor and use it for one's own personal
benefit.

But to nmy mind - |"'mlike you -
conversion does seemto ne to be a termof art, which does
essentially nean using it for one's own personal use and
benefit when it's not explicitly intended to be so used.

DELEGATE CAPI TGO  Ckay.

Thank you, M. Chairnman.
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CHAI RVAN SHOTT:  Further questions
regardi ng the refornmed anendnent ?

Furt her questions?

Del egat e Moore?

DELEGATE MOORE: Thank you, M. Chairman.

Counsel, just to reiterate - and | think
Del egate Hol Il en touched on this - so we don't have any
specific evidence, or | guess testinony, to the stated
lines in here about picture franmes being used for
personal use. Do we know that as a -- has that been
testified?

MR. CASTO No, sir, there's been no test
-- direct testinony on that fact, to ny know edge,
from-- fromany of the w tnesses.

DELEGATE MOORE: Ckay, thank you.

CHAI RMAN SHOTT: Del egate Sunmers?

No? Ckay.

Any ot her discussion or questions?

Del egate MIler, followed by Del egate

Fast .
DELEGATE M LLER:  Thank you, M. Chairnman.
Counsel, as used in -- in previous
Articles, which -- which gave ne caution all along the way

- but we used them consistently throughout the day - with
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the Article that is proposed by the gentleman from
Kanawha, is this sonething that is a potential violation,
whet her or not we have definitive proof or not, again, as
we have used throughout the day in other Articles?

MR. CASTO | would feel nuch nore
confortable if there were sone |imtational |anguage |ike
that in there. Oher than the fact that we state that it
absol utely was renoved and converted, | think there is
certainly a probability that that is the case, but we
have at this tine no direct evidence that it is the case.

We can have evidence that the itens are
no | onger there, but what the ultimte destination of
those itens is, | don't think that we've heard any
evidence at this tine.

DELEGATE M LLER: | would pitch that
toward the gentleman from Kanawha. | nean, it's his --
it's his proposal, so I'"'mnot sure if he would want to
i nsert the word "potential” to make it consistent with
other Articles or not.

DELEGATE ROBI NSON:  Yes. Yes, | --

CHAl RVAN SHOTT: \Where woul d that word be
i nserted?

VI CE CHAIR HANSHAW | think before

"converted," M. Chairman, but it --
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CHAI RVAN SHOTT: Would it be before the
word "converted"? "Potentially converted to his personal
use and benefit"? |Is that what you' re seeking to do?

(A di scussion was had off the record.)

CHAI RMAN SHOTT: Pardon? [It's your all's

amendnent. You tell nme where you want it.

DELEGATE M LLER: | nmean, it's not --
it's not ny anendnent, so all | can do is nmake the
suggestion for whoever the -- nmade the proposals.

CHAI RMAN SHOTT: Gentle -- yes, Del egate
Robi nson.

DELEGATE ROBI NSON: M. Chairman, ny
confusion of the placing of this is -- is due to the fact
that in no way do | see the State of West Virginia using
a professionally and custom franed picture of Justice
Loughry's nanme because -- when he got married or a
picture of his son, and these things, so |'mwondering
what the "potentially converted to personal use,"” how that
woul d affect it, because in ny mnd, it was personal use
the day he had it personally franmed and you and | paid for
it.

CHAI RVAN SHOTT:  And |I'm not seeking this
amendnent. This is -- | was under the inpression you

wanted to reform If you don't, fine, we won't. Do you

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463




© 00 N O O b~ W DN PP

N NN NN R R R R R R R R R R
A W N FP O © 0 N O 00 W N P O

VOLUME VIII - August 07, 2018 2297

want to reform or not?

DELEGATE ROBINSON: | think |I would
decline to reform

CHAI RMVAN SHOTT: Ckay, very good. |Is
there further discussion regarding the reforned
amendnent ?

Del egat e Fast.

DELEGATE FAST: Thank you, M. Chairman.
Conversion, by definition, is a formof theft. |It's used
In various statutes to signify theft, and so --

Moving on. This here, this Article, is
an accusation which we are endowed to bring forth, if
we're going to, accusations, which we have -- which is an
| npeachnment. But this is based upon no evidence.

As counsel alluded, there's no evidence
as to where these things are. W don't have evidence.
It's not |Iike we have a signed contract that we saw with
-- on the other Articles. Here, we don't have any
evi dence. \Wat we do have is: Justin Robinson was
recalled to this Commttee on July the 26th, 2018, and he
tal ked about the fram ng issue.

He said - and counsel was pretty close on
his nunbers - but he said from 2009 until -- | didn't get
t he second yayr, but it was a |long span of yayrs. | think
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he said -- maybe 18, but |I'm not sure.

$114,788 total spend -- expenditures on
framng. O that -- of that, $6,288 was the cumul ative
total that they could attribute to justices' fram ng
activity, all the justices, during that nulti-yayr tine
period, $6, 288.

O that $6,288, Justice Benjam n spent
$2,357 on franming itens; Davis, Justice Davis, $998. 00;
Justice Ketchum $597.00; Justice Wrknman, $998.00; and
Justice Loughry, $1,337. That's the only proof we have.

He's al nost half as | ess as Justice
Benjam n. $1,337. That's all the proof we have. W
don't know where -- if sonmething is mssing then -- that
Steve Canterbury tal ked about, we don't know where it is,
so that would be an accusation wi thout evidence because
of that, and the nunbers, the hard and fast nunbers, that
we have, | would nove to not accept this Article.

CHAI RMAN SHOTT:  Del egat e Pushki n.

DELEGATE PUSHKI N:  Thank you,
M. Chairman,

W did -- in the testinony from Steve
Canterbury, we heard -- we heard of at least -- if |
remenber correctly, at least four itens that were personal

in nature that were franed at the expense of the taxpayer.
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We heard of a sheet of $2.00 bills, an article about
Justice Loughry's son, | believe a watercolor in regards
to his wedding, and -- and the book cover.

There m ght have been one nore - | can't
remenber - but | know there was -- so there was at | east
four. Yesterday, when we took the tour of the Courts, we
saw that none of those itens were in his office, and
there were several places where there could have been
framed itens hung.

There were places that | noticed, | --
because | was specifically looking for it, where there
were still holes in the wall where sonethi ng was hung and
they were no | onger there.

We know that he, M. -- Justice Loughry
does not have an office at, you know, another buil ding
that woul d be a governnment building |ike where they rent
Cty Center East or sonething like that.

This is his office that is paid for by the
t axpayers. |If sonething is gonna be furnished in that
office paid for by the taxpayers, it should be in that
office. And it was not in that office.

To ne, that's evidence that | saw with ny
own eyes. | heard -- we know that it was franed. W know

that he had -- through sworn testinony, sonebody stated
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under oath that he had these itens franmed and that we paid
for it and they're not in his office.

To nme, that's stronger evidence than a
| ot of the evidence | heard earlier today. And | think
-- | believe it was stated earlier that, you know, we're
not trying this case over here. W're bringing the

charges here. You know, they can prove that over in the

Senat e.

But | believe it was stated by the
gentleman fromthe 32nd earlier - | can't renmenber how
you stated it, but you know - thisis a-- thisis, you
know, nore like a -- | knowit's not a Grand Jury, but

it's nore akin to a Gand Jury.

There's definitely a -- a pretty good
possibility that those itens that we paid for are in his
honme, because we know where they're not. And they're not
in his office, and we do know that we paid for them

CHAl RMAN SHOTT: Before | invite any
further discussion, let ne just nake an observation. |Is
there anybody in this roomthat really believes that if
the Senate rejects all of these counts against Justice
Loughry, they will inpeach himfor these franmes?

| mean, is there anybody that really

bel i eves that?
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Al right. Further discussion. |[It's
getting late. Long day. Forgive ne for editorializing,
but | couldn't resist.

Any further discussion? |f not, the
guestion before the Commttee is the adoption of the
reformed anmendnent. Al in --

DELEGATE ROBINSON: Can | cl ose?

CHAl RMAN SHOTT: Yes, you may cl ose.

Del egat e Robi nson.

DELEGATE ROBI NSON: M. Chairman, |
offered this anmendnent because | think it's very
| nappropriate to have your weddi ng pictures, your nane,
your inauguration to be franed privately and publicly set
out. | didn't have ny inauguration pictures franed at
the State expense.

So if you think it's appropriate for the
State to pay for your pictures, your wife's pictures,
your kid's pictures, your dog's pictures to be franed at
the cost of the taxpayers, vote against it. Let's not
stick it in there. Thank you.

CHAI RVAN SHOTT: Question before the
Committee is the adoption -- roll call has been demanded.
| s the demand sust ai ned?

Demand i s sustai ned.
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The clerk will read the -- call the

If you're in favor of the reformed anendnent,

yay.
call the roll.

aye" or | f you're opposed,

no- or

THE CLERK: Del egate Byrd.
DELEGATE BYRD: Yes.

you' | |

nay.

THE CLERK: Del egate Canestraro.

DELEGATE CANESTRARO  Yes.
THE CLERK: Del egate Capito.
DELEGATE CAPI TO.  No.

THE CLERK: Del egate Deem Del egate

Fast .
DELEGATE FAST: No.

THE CLERK: Del egate Fl ei schauer.

M NCRI TY CHAI R FLEI SCHAUER:

Yes.

THE CLERK: Del egate Fl uharty.

M NORI TY VI CE CHAI R FLUHARTY:
THE CLERK: Del egate Foster.
DELEGATE FOSTER:  No.

THE CLERK: Del egat e Hanshaw.
VI CE CHAI R HANSHAW  Yes.

Yes.

THE CLERK: Del egat e Har shbar ger.

DELEGATE HARSHBARGER:  No.
THE CLERK: Del egate Hol Il en.

roll.
say

Pl ease
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Lane.

DELEGATE HOLLEN: No.

THE CLERK: Del egate |sner.

DELEGATE | SNER:  Yes.

THE CLERK: Del egate Kessinger. Delegate

DELEGATE LANE: Yes.

THE CLERK: Del egate Lovej oy.
DELEGATE LOVEJOY: Yes.

THE CLERK: Del egate M Il er.
DELEGATE M LLER  Yes.

THE CLERK: Del egate Moore.
DELEGATE MOORE:  No.

THE CLERK: Del egate Overi ngton.
DELEGATE OVERI NGTON:  No.

THE CLERK: Del egate Pushkin.
DELEGATE PUSHKI N:  Yes.

THE CLERK: Del egate Queen.
DELEGATE QUEEN. No.

THE CLERK: Del egat e Robi nson.
DELEGATE ROBI NSON:  Yes.

THE CLERK: Del egate Sobonya.
DELEGATE SOBONYA: No.

THE CLERK: Del egate Summers.
DELEGATE SUMMERS: No.
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THE CLERK: Del egate Zatezal o.

DELEGATE ZATEZALO.  No.

THE CLERK: And M. Chairman.

CHAI RMAN SHOTT:  Yes.

In the question of the adoption of the
new Article, which I think would be, what, XVI -- Xvl, 12
ayes, 11 nays, 2 nenbers absent, not voting. The -- the
article is adopted.

W have one nore Article to go over, and
that is offered by Del egates Fl ei schauer, Byrd, Mller,
Canestraro, Fluharty, Isner, Lovejoy, Pushkin and
Robi nson.

DELEGATE PUSHKIN: M. Chairman?

CHAI RMAN SHOTT: Yes. GCentleman -- put
M. Pushkin -- Del egate Pushkin --

DELEGATE PUSHKIN. | would -- this
Article involves the charges of trying to coerce a Court
enpl oyee to -- to lie to the federal investigators. |
think this would probably be a matter be better handl ed by
the federal prosecution, so |l'd nove to withdraw it.

CHAI RMAN SHOTT: There's a question for
unani nous consent to withdraw t he proposed Article.

|s there any objection? The Chair hears

none. The Article is wthdrawn.
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Are there any other anendnents to the
Articles of Inpeachnent?

| believe that we have then resol ved al
of the Articles. W w | ask staff to basically edit the
Articles only by omtting those that are -- have been
rej ected and provide copies to the nenbers of the
Comm ttee.

You shoul d have on your desk a letter
fromour Speaker Pro Tem Wuld you like to announce the
neeti ng, Del egate Overington?

DELEGATE OVERI NGTON:  Thank you,

M. Chairman. | sent the letter to Steve Harrison, our
Clerk. It states, "Pursuant to the June 26, 2018 notion
to adjourn, | do hereby call the West Virginia House of
Del egates to reconvene the second extraordi nary session
on Monday, August 13th, 2018 at 10:00 a.m in the chanber
of the West Virginia House of Delegates. Sincerely, John
Overington, Speaker Pro Tem™

CHAI RMAN SHOTT: Thank you. Did everybody
get that date and tinme? Next Mnday at 10:00 a. m

Correct?

The -- we would -- the nmenmbers of the
managenent group would Iike your unani nous consent that we

be permtted to renunber the Articles to conformwth the
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-- those that have been rejected and sone latitude, if we
Wi sh, to rearrange -- rearrange the Articles but wthout
changi ng them

In other words -- in other words, perhaps
nove in the order that they are in there and give the
managers the flexibility to do that as we -- as we
present themto the full House.

s there any objection to that?

DELEGATE CAPITO May | nmake a point of
I nquiry?

CHAl RMAN SHOTT: Point of inquiry. Go
ahead. Del egate Capito.

DELEGATE CAPI TG Thank you,

M. Chairman. Along those lines, will the managers --
and |'mwilling to -- to add to -- to your notion, wll

t he managers and counsel be given sone discretion to nake
what | woul d consi der technical changes to the | anguage
that's outside of the Articles, the "Wereas," the
"\Wher ef ores?"

CHAI RVAN SHOTT: Yes, we -- you can
consider ny request to include that type of tech -- the
ability to make technical changes that don't change the
substance -- pardon ne, the substance of the Articles.

DELEGATE CAPITO |'d nove.
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CHAI RMAN SHOTT: |Is there any objection
to allow ng the managers --

Yes, Del egate Fl ei schauer.

M NORI TY CHAI R FLEI SCHAUER: Thank you,
M. Chairman. |'mjust wondering what the purpose of
reorgani zing themis, because | don't see any need not to
foll ow chronol ogi cal order in the -- you know, the way
t hey were passed.

CHAI RVAN SHOTT: And ny only suggestion
was if we decide, as nmnagers, that it's nore effective
to present themin a different order, we would like to
have that ability, but if you object, then | won't ask
unani mous consent .

M NORI TY CHAI R FLEI SCHAUER: |' m j ust
wondering if that -- what the inplications of that m ght
be if we bunch themup so that there's nore likely to be
a recommendati on of inpeachnent or -- | -- | just don't
know what that woul d nean.

And |'m not necessarily objecting; |I'm
just wondering why we would need to reorder them

CHAI RVAN SHOTT: Well, | haven't said we
would. | just said we'd |like to have that -- that
flexibility.

M NORI TY CHAI R FLEI SCHAUER: Wl |, |
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would not -- | wouldn't be unwlling to go along wth
that, but can we be consulted and then offer any
objection at a later tine? Because there's a good chance

you won't do this.

CHAl RMAN SHOTT: |I'mjust not sure
when -- when and how we'd do that, but if you -- if you
oppose that, I'll seek a notion to allow us that

flexibility as opposed to a unani nous consent.

M NORI TY CHAI R FLEI SCHAUER: | guess all
I"'msaying is |'mnot opposing it, but | think -- I'm
asking for courtesy to consult with us and if sonebody
woul d expl ain why they're being reordered, that it would
be nuch nore pal atable to ne.

CHAI RVAN SHOTT: \What -- what we'll try
to do is get -- once we edit out those that have been
rejected, we'll get -- we'll submt to all nenbers
by e-mail the revision with only those Articles that are
-- have been accepted, and if it appears - once we neet -
that we -- we may need to reorder them we'll certainly -
as a courtesy - notify you, and you can notify your
menbers if they have any difference of opinion.

But that may not be until, you know, 24
hours or so before we present them

M NORI TY CHAIR FLEI SCHAUER: Right. So
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all menbers are going to get a copy of what was passed in
a relatively short period of tine. And then the managers
and staff and the | eadership of the Commttee are gonna
make a determ nation about the final ordering and get
back with us about --

CHAI RMAN SHOTT: If the order changes, we
will notify you so you can notify your nenbers.

M NORI TY CHAI R FLEI SCHAUER:  Ckay, that
sounds good.

CHAI RVAN SHOTT: Fair enough?

M NORI TY CHAI R FLEI SCHAUER: Yeah, and if
you could notify our counsel too. Earth to Joe. Thank
you. That woul d be appreci at ed.

CHAI RMAN SHOTT: Anyone el se have a
concern?

Yes, Del egate Moore.

DELEGATE MOORE: So just to be clear, can
-- so the managers are not gonna have the flexibility to
be able to reorder these as they see fit as the nost
effective manner to be able to present thenf

CHAI RMAN SHOTT: We have that ability;
we're just going to provide notice as a matter of
courtesy, that that will be done, if we decide to do that.

DELEGATE MOORE: So you -- there is that
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ability?

CHAI RVAN SHOTT:  Yes.
DELEGATE MOORE: Ckay.
CHAI RMAN SHOTT: That's mny under st andi ng.

Correct? Anyone el se have a concern

about that we need to address before we adjourn?

Al'l right. Thank you for your hard work

today and over the course of the Commttee sessions.

"1l recognize the Vice Chair for a notion that we

adj our n.

adj our n.

aye".

VI CE CHAIR HANSHAW | nove the Committee
CHAI RMAN SHOTT: Al in favor wll say
DELEGATES. Aye.

CHAI RMAN SHOTT: Qpposed, "no".

W are adjourned. Have safe travels hone.

---000-- -
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STATE OF VEST VI RG NI A,
COUNTY OF KANAWHA, to wit:

|, Teresa Evans, Registered Merit Reporter and a
Notary Public within and for the County and State
aforesai d, duly comm ssioned and qualified, do hereby
certify that the foregoing proceedi ngs were duly taken by
me and before ne at the tine and place and for the purpose
specified in the caption hereof.

| do further certify that the said proceedings
were correctly taken by ne in shorthand notes, and that
the sanme were accurately witten out in full and reduced
to typewiting by nmeans of conputer-aided transcription.

G ven under ny hand this 11th day of August,
2018.

Jenesa Evans

TERESA EVANS, RWVR, CRR
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