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As the table shows, for many of the instances Mr. Canterbury drove a significant number
of miles in these rental cars in excess of the round-trip mileage to and from the airport and hotel
where he stayed. Based on the rental car receipts, some instances are more egregious than others.
For instance, during his trip to Denver/Vail, CO, Mr. Canterbury drove the rental car for 1,922
miles, 1,678 miles mote than the round-trip mileage from the aitport to his hotel, This car rental,
including parking and additional days of use unrelated to Court business, cost a total of $1,771.12.
On his trip to Portland, OR, Mr. Canterbury drove the rental car 798 miles, 773 miles more than
the round-trip distance from the airport to hotel, costing $320.54. The total cost related to these
rental cars is $11,076.31. While not all instances noted have excessive mileage over the round-trip
distance to the airport and hotel, the Legislative Auditor questions the need for these rental cars in
lieu of using some less expensive means of transportation such as a taxi, shuitle, or ride share
service. As similarly noted for Justice Loughry’s use of a rental car in the April 16, 2018
Legislative Auditor’s report, Mr. Canterbury’s rental car use also appears to be for personal use at
the cost of the State.

Also, in relation to these rental car uses, Mr. Canterbury was reimbursed for related rental
car expenses that he should not have been reimbursed. For these 20 instances, the Legislative
Auditor reviewed the cost of the rental car, associated expense reimbursements, adjustments made
to the reimbursements to account for personal use, and the number of miles driven. To determine
any improper reimbursements, the Legislative Auditor examined additional airport parking costs,
vehicle upgrade charges, and other expenses resulting from rental car use for personal days taken
on these trips. In many of these instances, Mr. Canterbury was reimbursed for costs related to his
travel that he had paid for upfront. For several trips, Mr. Canterbury took additional “personal
days” in the location he traveled to, essentially as personal vacations. To account for the personal
expenses related to his use of rental cars Mr, Canterbury attempted to pro-rate the rental car costs
and seck reimbursement only for those costs that were associated with Court business. However,
in some instances he did not account for the higher rental rate charged over the base weekly rate
for using the vehicle for additional days for personal use and was reimbursed based on the flat
average daily cost of the rental he had calculated. Also, he sought reimbursement for hotel parking
charges and upgrades to the rental cars, such as upgrading to a better vehicle and GPS, that were
not necessary but were included in the costs in his pro-rated calculation. The additional personal
days also incurred costs associated with the parking charges for his personal vehicle at the airport
he departed from, which he was also reimbursed for by the Court. The result of this examination
showed that Mr. Canterbury was improperly reimbursed for $911.04 of expenses he was not
eligible to receive.

The Legislative Auditor contacted Mr, Canterbury and informed him of the $911.04 of
expenses related to the rental cars that he was improperly reimbursed, On May 10, 2018, Mr.
Canterbury provided the Legislative Auditor with a copy of a letter he sent to the Court’s current
Administrative Director. In this letter, Mr, Canterbury states that he was informed of these errors
by the Legislative Auditor’s Office and that, even though he had made every attempt to account
for any costs incurred related to personal expenses for these trips, he had made several honest
mistakes that were not caught by the Administrative Office’s Finance Division when the
reimbursements were processed. In regard to these errors, Mr. Canterbury provided the Court a
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employment tax issues encompassed by the IRS Audit for tax years 2014, 2015,
2016, 2017, and 2018 through March 31, 2018.

The Legislative Auditor posed three questions to the Court regarding this agreement
reached with the IRS. The Court’s response, which restates each of those questions, are quoted
below:

1) "Did the IRS auditors issue a verbal or written agreement with the Court on
matters referred to in the two sentences above with regards to the use of
automobiles? I have looked through the IRS documentation you provided us
and do not see a Form 5701 Notice of Proposed Adjustment that deals with the
cars or any comments about the use of the cars on the Form 144491, If I
overlooked something, please let me know."

Issues relating to the Court Fleet of Vehicles were within the scope of the IRS Audit,
but not identified as an area of concern by the IRS Audit Agents. No Notice of
Proposed Adjustment relating to the Court Fleet of Vehicles was issued.

2) "If the Court's position is that the IRS formally waived any need for amended
W-2s for the vehicles, did the Supreme Court of Appeals, when dealing with the
IRS on the issue of the taxable fringe benefit of the use of the cars by the Justices
(Form 4564 - Request Number 4), inform the IRS that the Court's
Administrative Division Counsel had informed the members of the Court in
2016 in writing that the use of the cars were a taxable fringe benefit?"

The Court'’s position is that the IRS Audit Agents instructed the Court not to
produce amended W-2s as a result of the IRS Audit and resolution. As noted,
the IRS Audit Agents were provided with information regarding the Court Fleet
of Vehicles in response to IDR (Individual Document Request) No. 4.
Conversation regarding the Court Fleet of Vehicles was minimal. The IRS Audit
Agents neither requested nor were provided any other memoranda, minutes or
other documents concerning vehicle usage.

3) "Did the Supreme Court of Appeals, when dealing with the IRS on the issue of
the taxable fringe benefit of the use of the cars by the Justices (Form 4564 -
Request Number 4), inform the IRS that Justice Ketchum had used a Court
vehicle for over 70,000 miles of commuting and other personal use?"

The information regarding vehicles provided by the Court to the IRS in response
to IDR No. 4 did not include any specific information regarding Justice
Ketchum's use of a Court vehicle.

In addition, in a letter dated March 8, 2018, to the Legislative Auditor’s Office, Sue Racer-
Troy, Chief Financial Officer of the Supreme Court of Appeals, confirmed that, prior to the IRS’
audit of the Court, she knew Justice Ketchum had used a state vehicle to commute. Moreover, Ms.
Troy stated she had informed the previous Administrative Director that “commuting was a taxable
event” when she became aware of Justice Ketchum’s commuting in a state vehicle. Thus, the
Legislative Auditor’s Office questions why this information was not provided to the IRS.
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drug courts, and interviews with agency personnel who oversee this program. Finally, the scope
concerning issues related to the IRS audit of the Courts 2015 federal employement tax returns
consisted of a review of the documents and final opinion issued by the IRS to the Supreme Court.

Methodology

Post Audit staff gathered and analyzed many sources of information and assessed the
sufficiency and appropriateness of the information used as evidence. Testimonial evidence was
gathered through interviews with various individuals who oversee, collect, or maintain information
for the Court. The purpose for testimonial evidence was to gain a better understanding or
clarification of certain issues, to contirm the existence or non-existence of a condition, and/or to
understand the Court’s position on an issue. Such testimonial evidence was confirmed by either
written statements or the receipt of corroborating or physical evidence.

Auditors requested and received documentation from the Supreme Court Justices and staff
in order to conduct this audit, including policies, memos, Administrative conference minutes, and
other documentation relating to the use of any state-owned or rented vehicles by Justices and
employees of the Court. Auditors also analyzed travel reimbursements, fuel card records, Court
vehicle reservation records, and vehicle service records to determine the usage of the vehicles. The
auditors also reviewed communications and documentation related to the IRS audit of the Court’s
2015 federal employment tax returns.
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incentives

In 2015 and 2016, there was significant internal debate by the Court regarding the
propriety of monetary incentives in drug courts. Although the Court voted to continue Adult
Drug Court monetary incentives (collected from funds paid by participants, not public funds),
it was conditioned on the development of a single accounting system. The entire purpose of
the Court voting to establish the system was to achieve the goal of transparency,
accountability and better oversight, rather than multiple individual drug courts keeping track

of the funds.

The Post Audit Division’s second report indicates that a number of adult drug courts
were purchasing gift cards in large amounts up to $1,000. A chart in the report shows that
there were 118 P-card purchases in amounts from $100 to $1,000. As the report points out,
the reason was for the convenience of the one drug court employee in each court who was
authorized to make these expenditures. The report also points out that this system made it
difficult to provide transparency on the use of the drug court participants fees. Although
there is no evidence of any fraudulent transactions, the Court recognizes that this can create
the potential for fraudulent activity. We also recognize that the accounting system currently

in place needs improvement.

The Court has suspended the practice of purchasing gift cards with P-cards and the
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Court has been working with the State Auditor’s Office to ascertain whether the practice
should continue and, if so, to develop an improved accounting system. The Court will also
undertake an examination of the drug court fees that have been accumulated and work to find
an equitable means of allowing drug courts to utilize the balance of those fees for the

purpose for which they were intended.

Issue 4 concerns the IRS Audit

The Post Audit Division’s second report emphasizes in the discussion of the Court’s
agreement reached with the IRS that “[t]he agreement reached on each of these adjustments
stipulates that such agreement is ‘final and conclusive except’ for the following three
conditions:

L. The matter it relates to may be reopened in the event of fraud, malfeasance, or
misrepresentation of material facts; [Emphasis Added] . ...

The Post Audit Division’s second report proceeds to note in bold that
[blased on the facts presented to the Legislative Auditor, it
appears the Court was aware of the commuting use of a Court
vehicle by Justice Ketchum and understood the tax implications
of such use prior to the date the IRS audit began yet did not
provide this information to the IRS in IDR No. 4.
But the Legislator Auditor also states that he is “unsure why this information was not

provided given the amount of evidence that suggests the Court was aware of Justice

Ketchum’s commuting in a Court vehicle.”
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There is no evidence whatsoever that the Court or any employee affirmatively
misrepresented any fact to the IRS during the audif. As is common practice, the IRS
conducted a document-focused audit. The IRS issued an Individual Document Request
(“IDR”) regarding vehicle-usage information and, through Administrative COUI;SCI Lori
Paletta-Davis, the existing information was provided. Ms, Paletta-Davis is an experienced
lawyer with familiarity with audit issues while, at the same time, she was new to the Court
and its practices. Rather, this issue appears to be a result of a mistake that was able to occur,

in at least part, because of incomplete record keeping.

Administrative Counsel Lori Paletta-Davis worked closely with Director of Financial
Services Sue Troy because of her relevant experience and familiarity with the Court’s
financial and accounting history. Ms. Paletta-Davis coordinated the response through Mr,
Johnson, but stated that she did not engage with any of the Justices directly at any time

during the audit.

Atthe opening conference, the IRS Audit team explained that this was a “large audit,”
which would be focused on how employment taxes were treated by the Court, particularly
the classification of certain workers who provided services to the Court. The audit was
described as routine for which a number of state government entities, particularly state
courts, were undergoing across the couniry, Further, it was explained that the audit would

be executed through Individual Document Requests (“IDRs”} rather than narrative
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explanations for the issues that were raised. The procedure was that the IRS requested

documents and wanted documents, not narratives, in response.

AnIDR “FR-4"entitled “Employment Taxes - Fringe Benefits.” FR-4 was comprised
of a series of requests that included the following:

Provide the following for any WV Supreme Court of Appeals owned or leased vehicles that

were taken home overnight by an employee in 2015 (i.e. employees commute in vehicle):
1. Name of Employee, Job Title and SSN

Department

Make, Model and Year of Vehicle

Cost of the vehicle or FMYV at the time placed in service

Mileage logs for 2015, if available

Amount included in wages, if any and date included

If amount was included in wages, provide documentation to support calculation and

method used for calculation

8. WYV Supreme Court of Appeals written Policy on take home vehicles

Nk wh

To satisfy this request, Ms. Paletta-Davis obtained a spreadsheet of the Court’s vehicle fleet |
list and the vehicle reservation calendar, Other than reformatting this information into a
digital format, Ms. Paletta-Davis did not otherwise edit or revise the information she was
provided. Ms, Paletta-Davis did recall that someone raised an issue about a member of the
Court technology staff who had taken a state-owned car home from time-to-time to
accommodate his extensive work-related travel and therefore the employee received a taxable

fringe benefit on his W-2.

No one raised any issue regarding Justice Ketchum's use of a court vehicle during the

course of the audit. Notably, Justice Ketchum had stopped using the Buick Lucerne, in June
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of 2016, more than ten months before Ms. Paletta-Davis was hired in April 2017. Ms.
Paletta-Davis stated that she shared all of the documents that were collected and produced
as part of the audit with Mr. Johnson and Ms. Troy, and neither raised an issue regarding

Justice Ketchum’s use of a Court vehicle.

The IRS and Court entered into a “Closing Agreement on Final Determination
Covering Specific Matters Regarding Worker Classification” on or about January 8, 2018,
resulting in the Court issuing a check to the IRS in the amount of §227,541 as a result of
various proposed adjustments that were identified during the audit. None of the adjusiments

related to untaxed fringe benefits incurred as a result of a personal vehicle.

On or around January 17, 2018, the Legislative Auditor contacted Ms, Paletta-Davis
and indicated that the Post Audit Division was commencing an audit regarding, among other
things, an allegation that Justices used state vehicles for personal use. The Legislative

Auditor provided a draft report to Ms. Paletta-Davis and the Court on or about April 6, 2018,

Ms. Paletta-Davis learned sometime in March 2018 that Justice Ketchum had used a
state vehicle during a prior period of time to commute to and from his home in Huntington.
Upon learning that fact, Ms. Paletta-Davis contacted the IRS and informed them of this new
information. According to Ms. Paletta-Davis, both Revenue Agents indicated that the IRS

would not be reopening the audit, that the matter was to remain closed and that no amended
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