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FOREWORD 

This volume contains the Acts of the West Virginia Legislature 
for the 1974 Regular Session and the First Extraordinary Session 
of �974, and resolutions of general interest adopted during these 
sessions. 

Regular Session, 1974 

The second regular session of the 61st Legislature convened on 
January 9, 1974, and concluded the sixty-day constitutional session 
at midnight March 9. However, under proclamations of the Governor, 
extending the session for the purpose of passing the annual Budget 
Bill, final adjournment did not come until March 13, and then with
out passage of the Budget Bill. 

Bills totaling 1,315 were introduced in the two houses during the 
session-765 House and 550 Senate. The Legislature passed 170 
bills, 111 House and 59 Senate. The Governor approved 151 
bills and vetoed 19. However, one bill vetoed (H. B. 1047, Wood 
County Common Pleas Court), was repassed notwithstanding the 
objections of the Governor. This resulted in a total of 152 bills 
becoming law. 

There were 109 concurrent resolutions introduced during the 
session-66 House and 43 Senate, of which 16 House and 11 Senate 
were adopted. Twenty-one House Joint and 13 Senate Joint Re
solutions were introduced proposing amendments to the State Con
stitution. Another Senate Joint Resolution provided for rescinding 
and annulling the action of the Legislature in ratifying the proposed 
amendment to the Constitution of the United States relating to equal 
rights for men and women. 

The Legislature adopted two Joint Resolutions-HJR 12 and 
SJR 6-proposing a Modem Schools Amendment (providing for 
increasing levies for school purposes by a majority vote instead of 
three fifths of those voting for and against the levy) and the Judicial 
Reorganization Amendment, respectively. The House had 39 House 
Resolutions and the Senate bad 29 Senate Resolutions, of which 
29 House and 26 Senate were adopted. 

The Senate failed to pass 64 House bills passed by the House and 
60 Senate bills failed passage by the House. Two House bills (931 
and 1313) and three Senate bills (85, 270 and 529) died in con
ference. 
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First Extraordinary Session, 1974 

The first extraordinary session of 1974 convened on April 29, 
1974, and adjourned sine die May 24, 1974. 

There were 140 bills introduced in the two houses-69 House and 
71 Senate-dealing with the 33 items of business for consideration 
of the Legislature set forth in the proclamation of the Governor con
vening the session. Six House bills were passed. The Governor ap
proved three of the bills passed and disapproved three. The bills 
disapproved were H. B. 201 (authorizing issuance and sale of $40 
million of state bonds for payment of a bonus to veterans of the 
Vietnam War); H.B. 213 (continuation, development and extension 
of services for handicapped children); and H. B. 264 (providing for 
use of receipts from the sale of alcoholic liquors for retirement of the 
bonus bonds and payment of interest thereon). 

. During the session the House passed and sent to the Senate a 
total of 18 bills, 12 of which were not passed by the Senate. The 
Senate passed only one of its 71 bills--S. B. 27, relating to abandon
ment of service, operation of lines, etc., by railroads-which died in 
the House Committee on the Judiciary. 

There were 16 concurrent resolutions introduced during the ses
sion, 10 House and 6 Senate, of which four House and two Senate, 
were adopted. Only one joint resolution was introduced, HJR 1. The 
House had seven House Resolutions and the Senate had 10 Senate 
Resolutions, of which six House and nine Senate were adopted. 

Fifty-one House Bills (74%) were reported from House commit
tees and one Senate Bill ( 1 % ) was reported from Senate committees. 
Thirty-three House Bills were left on the House Calendar upon ad
journment. No bills were left on the Senate Calendar. 

This volume may be purchased from the Division of Purchases, 
Department of Fmance and Administration, State Capitol, Charles
ton, West Virginia 25305. 

C. A. BLANKENSHIP, Clerk 
House of Delegates 
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MEMBERS OF THE SENATE 

(MAY 24, 1974) 

OFFICERS 

President-W. T. Brotherton, Jr., Charleston 

Clerk-Howard W. Carson, Fayetteville 

Sergeant at Arms-John E. Howell, Charleston 

Doorkeeper--Gerald L. Chafin, Delbarton 

District 

Fin;• 

Secon" 

Third._ 

Fou-,. 

Fifth 

SIJ<lh 

Seventh .. _. -· 

El&bth. 

Ninth 

Tenth .. _________ 

Eleventh ....... ---··---

Twelltb ....... --··-·-•-··---

Thirteenth ... -·•·-----

Fourtoonlh.--····••·-•-·-··-··· 

Flfleenth ... -·•-····· 

Sixteenth.--•--

Seventeen'" 

Name 

• Chester R. Hubbard ,,., 
Samuel N. Kusic (R) 

+ Willlam L. Gilligan (R) 
Roy A. Ro1erson (R) 

• Russell G. Beall (D' 
J. Frank Deem (R) 

+Robert F. Hatfield (D' 
Orton A. Jones ,,., 

H. Darrel Darby (D) 
• Robert R. Nelson (D' 

John Pal Fannln1 (D' 
• Late P. Ward (D) 

I David E. Wallace (D) 
Todd C. Willis (D) 

Marlo J. Palumbo (D) 
• John T. Poffenbaraer (R) 

Warren R. McGn• (D) 
• Alan L. Sll.llllan (D' 

• J. C. Dillon, Jr. (D(D Odell H. Huffman ) 
Patrick It Hamilton (D' 

• Ralph D. Williama (D) 

• Carl 8. Gainer (D) 
Richard H. Ben10n (D) 

• W. Walter Neeley (D) 
WUllam R. Sharpe, Jr. (D) 
James L. Davi■ (D)_ 

• William A. Moreland <D' 

• C. N. Harman (R) 
J. D. Hinkle, Jr. (R) 

• Louise Leonard <R)i-William J. Oate■, r. (D) 

William T. Brotherton, Jr. 
• Si Oalperin, Jr. (D) 

(D) 

lROlianed Januaey 11, 1974: vacancy baa not been filled. 

( +) Elected In 1972 for unexpired term. 
( • ) Blccted In 1970. All othen elected In 1972. 

(D) OClllOCrats 
(]l) Republican■ 

TotaJ 

[xiii] 

Addreu 

Wheelin1 
Weirton 

Sl:tterwville 
Moundsville 

Parbnburw 
St. Marya 

Hurricane 
Spencer 

Huntlnaton 
Huntinirtoo 

Iaeger 
WilllMmOn 

Mad!son 
Logan 
Charleston 
Dunbar 

Pineville 
Beckley 

Hinton 
. Pdnceton 

24 
10 

,. 

Oalc Hill 
Rainelle 

Richwood 
Elk.In• 

Clarksburw 
Weston 
Fairmont 
Morganto.u 
Gratton 
Buckhannon 
Harpen Forry 
Romney 
Charleston 
Charleston 



MEMBERS OF THE HOUSE OF DELEGATES 

Co1111ty or Dutrfd 

Barbour 
Boon-

Braxto-
Brooke 

Cab-" 

Oay 
Fayette. 

Hampshire 
HancoA'" 

Harriso-

Jackso-

Jefferso-
KanawL-

Lewis 
Linco•-
Logan 

Marlo-

Marshan 

M:uo-
McDowell 

(MAY 24, 1974) 

OFFICERS 

Speaker-Lewis N. McManus, Beckley 

Clerk-C. A. Blankenship, Pineville 

Sergeant at Arms--Oce W. Smith, Jr., Fairmont 

Doorkeeper-Dannie Wingo, Yukon 

Name Address 

Gary L. Everson (R) Belington 
Thomas G. Goodwin (D) Seth 
Ivan White (D) Madison 
Rodney B. Belknap (D) Gassaway 
Charles Donley (D) Wellsburg 
'Pamela Sue Shuman (D) Wellsburg 
Roy A. Edwards, Jr. (R) . Huntington 
Hugh A. Kincaid (D) Huntington 
Charles M. Polan, Jr. (D) Huntington 
G. Michele Prestera (D) .. Huntington 
Charles E. Romine, Jr. (R) Huntington 
Jody G. Smlrl (R)- Huntington 
Robert Reed (D) Clay 
Carroll E. Bumgarner (D) Oak Hill 
T. E. Myles (D) .. Fayetteville 
Adam Toney (D) Oak Hill 
James B. Cookman (D) Romney 
Gust G. Brenda, Jr. (D) Weirton 
Kim Bryan Carey (D) Weirton 
Gino R. Colombo (D) Nutter Fon 
Michael D. Greer (R). Salem 
Donald Lee Kopp (D) Clarksburg 
John F. McCuskey (R) Clarksburg 
William F. Cannichael (R) Ripley 
James M. Moler (D) Charles Town 
James E. Copenhaver (R) Elkview 
W. C. Field (R). _______ Charleston 
Lucille E. Gillispie (R) . Clendenin 
Phyllis E. Given (D). Charleston 
Jean S. Holt (R). Charleston 
James C. Jeter (R) Charleston 
Cleo S. Jones (R) Charleston 
Leo G. Kopelman (R) East Bank 
Louie A. Paterno, Jr. (R) Charleston 
Thomas E. Potter $'· Charleston 

Charleston :�r!�d Jsa�u�c?A, _____ !_ __________ . St. Albans 
Leonard I. Underwood (D) . St. Albans 
Paul Zakaib, Jr. (R) Charleston 
Fred L. Mulneix CR) Weston 
H. Leon Hager (D) Hamlin 
Charles Gilliam f>·-· Logan 
Thomas W. Math s (D) Logan 
Ervin S. Queen (D) Logan 
William M. Hawkins (R) Fairmont 
Paul E. Prunty (R). ____ Fairmont 
William B. Shingleton (D' Fairmont 
Robert C. Polen (R) .. ______ Moundsville 
Dan R. Tonkovlch (D) ___ Benwood 

·--· R. Michael Shaw {R) ... Point Pleasant 
Ronnie McKenzie (D) Roderfield 
Ernest C. Moore IB) Thorpe 
Harry R. Pauley D) Iaefer 
T. J. Scott (D) We c:h 

1 Appointed January 30, 1974, to flll tho vacancy caused by the resignation of Mino 
R. D'Aurora. 
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HOUSE OF DELEGATES xv 

Coonly or Dbb1ct Name Addreu 
Mercer Clarence C. Christian, Jr. (D) Princeton 

Charles B. Lohr (DJ __ Princeton 
William P. Stafford (R) Princeton 
Tony B. Whitlow (DJ Princeton 

Miner•• Robert D. Harman (R) Keyser 
Mingo Joe W. Hatfield (D). Gilbert 

R. Doyle Yan Meter, n. CD> Willianuon 
Mononaalia Robert W. Dinsmore {D) Morgantown 

Terry T. Jones (R) Morgantown 
Robert B. Stone (R) Morgantown 

Monro• W. Marion Shiflet (D) Union 
Nicholas Larry A. Tucker (D) Summersville 
Ohio •James E. Altmeyer (R) Wheelina 

Judith A. Hemdon (R) Wheelina 
lMichael 1. Moyle (R) ___ Wheeling 
George H. Seibert, Jr. (R). Wheeling 

Presto� James W. Teets (R) Terra Alta 
Putnam. Raymond Peak (D) Hurricane 
Raleigh Lewis N. McManus (D) Beckley 

Mary Martha Merritt (D' Beckley 
Ted T. Stacy (D) .. Beckley 
Mrs. W. W. Withrow (D) Beckley 

Randolph Earl H. Stalnaker (D) Elkins 
Roane ... Orton R. Karickhoff (R) Spencer 
Surnme,.. •C. 0. Hylton, III (R) Hinton 
Taylor. Samuel A. Morasco (D) Grafton 
U pshur Charles R. Shaffer (R) Buckhannon 
Wayn"' 5Clayton C. Davidson (D) Huntington 

Walter Rollins (D) Kenova 
Webster A. L. Sommerville, Jr. (D) Webster Sprlnp 
Wetzel.. Joseph M. Ballouz (D' New MartlnsvWe 
Wood. 1. C. Butcher (R) .. Parkers burs 

Calvin A. Calendine (R) Parkersburs 
Gene A. Haynes (R). Parkersburs 
James M. McCutcheon (R) Parkersburs 

Wyomlns. C. E.. Allen (D) Mullens 
Charles R. Oine (D) Pineville 

IS! District Martinsburs Berkeley, Wallace L. File� (R) 
Mor11an ....... -· -··-.. ·-··· Luke B. Terry (R) Martinsburs 

2nd Distrlcl 
Grnnl, Dorcu Tucker. __ -----------------· Larkin B. Oura (R). 

3rd District 
Hardy, 

Thoma■ J. Hawse (D) Moorefield Pendleton ........ ····· ···•-.--· 

4th District 
Greenbrier, Frank B. Jollirte (DJ._ Lewisbura 
Pocnhontaa .... _______ Sarah Lee Neal (D) ······--· Rainelle 

5th District 
Doddrldae, 
Tyler _______________ Larry D. Swann (R) Salem 

6th District 
Ple3sants, 
Ritchie. Harry B. Moab (R)_ HanuvWe 

7th District 
Clllhoun, 
Gilmer, 
Wirt .. _ Billy Brown Burke (D) Glenville 

2Appolnted January 8, 1974, to flll the vacaney caused by the rcsJsnaUon of Fred 
A. Grewe, Jr. 

3Appolnted May 15, 1974, to fW the vacaney caused by the resianation of the Honor
able George F. Beneke. 

4Appointed April 27, 1974, to fW the vacancy caused by 1h11 death ol tho Honorable 
Jamea E. Meadows. 

5Real&fled March 31, 1974. 
(D) Democrat& n (R) Republican■ 43 

Total ----------- 100 



STANDING COMMITrEES OF THE SENATE 

(May 2.4, 1974) 

AGRICULTORE 

Beall (Chairman), Susman (Vice Chairman), Dillon, Gainer, Hat
field, Neeley, Oates, Williams, Jones, Leonard and Rogerson. 

CONFIRM.A TIONS 

Benson (Chairman), Dillon (Vice Chairman), Darby, Davis, Gal
perin, Hamilton, Ward, Willis, Gilligan, Harman, Leonard and 
Rogerson. 

EDUCATION 

Nelson (Chairman), Willis (Vice Chairman), Beall, Benson, Dillon, 
Galperin, McGraw, Oates, Sharpe, Deem, Gilligan, Hubbard, Jones 
and Poffenbarger. 

ELECTIONS 

Williams (Chairman), McGraw (Vice Chairman), Galperin, Hamil
ton, Huffman, Moreland, Nelson, Palumbo, Deem, Jones and Leo
nard. 

FINANCE 

Fanning (Chairman), Susman (Vice Chairman), Beall, Darby, Dil
lon, Gainer, Galperin, Huffman, McGraw, Neeley, Sharpe, Williams, 
Willis, Gilligan, Harman, Hinkle, Leonard and Rogerson. 

HEALffl 

Darby (Chairman), Galperin, Hatfield, Moreland, Sharpe, Har
man, Jones and Leonard. 

INSURANCE AND CORPORATIONS 

Neeley (Chairman), Williams (Vice Chairman), Benson, Hamilton, 
Huffman, Moreland, Oates, Susman, Ward, Deem, Kusic, Poffen
barger and Rogerson. 

INTERSTATE COOPERATION 

Gainer (Chairman), Moreland (Vice Chairman), Neeley, Nelson, 
Susman, Harman and Poffenbarger. (The President is a nonvoting 
member.) 

JUDICU.RY 

· Palumbo (Chairman), Oates (Vice Chairman), Benson, Davis, 
Gainer, Hamilton, Hatfield, Moreland, Neeley, Nelson, Ward, Willis, 
Deem, Hubbard, Jones, Kusic and Poffenbarger. 

[xvi] 
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LABOR 

Oates (Chairman), Sharpe (Vice Chairman), Darby, Dillon, Huff
man, Ward, Hannan, Kusic and Leonard. 

LOCAL GOVERNMENT 

Galperin (Chairman), Huffman (Vice Chairman), Benson, Dillon, 
Moreland, Willis, Hinkle, Kusic and Poffenbarger. 

MILITARY 

Moreland (Chairman), Neeley (Vice Chairman), Davis, Hatfield, 
McGraw, Williams, Hannan, Hinkle and Poffenbarger. 

MlNESANDMININC 

Susman (Chairman), Fanning (Vice Chairman), Benson, Gainer, 
Hamilton, Williams, Willis, Deem and Kusic. 

NATURAL RESOURCES 

Gainer (Chairman), Benson (Vice Chairman), Beall, Dillon, Fan
ning, Galperin, McGraw, Oates, Palumbo, Susman, Willis, Deem, 
Hubbard, Kusic and Rogerson. 

PUBLIC INSlTIUTl'ONS 

Sharpe (Chairman), Hatfield (Vice Chairman), Darby, Davis, Mc
Graw, Nelson, Gilligan, Harman, Hinkle and Leonard. 

RULU 

Brotherton (ex officio Chairman), Fanning, Gainer, Moreland, Pa
lumbo, Susman, Ward, Deem, Hubbard and Poffenbarger. 

TRANSPORTATION 

Dillon (Chairman), Hamilton (Vice Chairman), Beall, Davis, Gain
er, Huffman, Neeley, Nelson, Palumbo, Sharpe, Williams, Deem, 
Gilligan, Hinkle, Jones, Poffenbarger and Rogerson. 

JOINT COMMl'ITEES 

KNROLLED BILLS 

Darby (Chairman), Davis (Vice Chairman), Beall, Leonard and 

Rogerson. 

COVBRNMENT AND FINANCE 

Brotherton (ex officio Chairman), Fanning, Palumbo, Sharpe, 
Ward, Deem and Hubbard. 

JOINT RULES 

Brotherton (ex officio Chairman), Ward and Hubbard. 

PURalASING PRAcrJCES AND PROCEDllRl!S OOMMDSION 

Brotherton (Chairman), McGraw, Nelson, Harman and Hubbard. 



STANDING COMMl'ITEES OF THE 

HOUSE OF DELEGATES 

(May 24, 1974) 

AGRICULTURE AND NATURAL RllSOURC!tS 

Hawse (Chairman), Ballouz (Vice Chairman), Belknap, Brenda, 
Bumgarner, Cline, Gilliam, Goodwin, Merritt, Neal, Shiflet, White, 
Whitlow, Withrow, Van Meter, Butcher, Everson, Files, McCuskey, 
McCutcheon, Mulneix, Ours, Polen, Prunty and Swann. 

BANKJNC AND JNSURANCI!: 

Hager (Chairman of Banking), Cookman (Chairman of Insur

ance), Shingleton (Vice Chairman), Bumgarner, Burke, Cline, Hawse, 
Myles, Peak, Reed, Rutledge, Scott, Shiflet, Tucker, Van Meter, 
Calendine, Carmichael, Gillispie, Hawkins, Karickhoff, Paterno, 
Romine, Teets and Zakaib. 

CONSl'ITUl1ONAL REVISION 

Tucker (Chairman), Jolliffe (Vice Chairman), Ballouz, Bumgarner, 
Carey, Colombo, Dinsmore, Donley, Hatfield, Morasco, Rollins, 
Savilla, Sommerville, Stalnaker, Underwood, Altmeyer, Field, Cop
enhaver, Holt, Jones (Kanawha), McCuskey, Mulneix, Potter, Smirl 
and Stone. 

EDUCATION 

Lohr (Chairman), Given (Vice Chairman), Allen, Ballouz, Carey, 
Donley, Goodwin, McKenzie, Neal, Peak, Polan, Shiflet, Stacy, 
Tonlcovich, Van Meter, Calendine, Edwards, Everson, Greer, Har
man, Holt, Jones (Monongalia), Karickhoff and Shaffer. 

FINANCI!: 

Pauley (Chairman), Colombo (Vice Chairman), Belknap, Brenda, 
Cookman, Hager, Kincaid, Mathis, Moler, Morasco, Reed, Savilla, 
Toney, Whitlow, Withrow, Butcher, Herndon, Kopelman, Mccutch
eon, Ours, Paterno, Romine, Stafford, Teets and Terry. 

HEALTH AND WELFARE 

Withrow (Chairman), Moore (Vice Chairman), Bumgarner, Burke, 
Cline, Lohr, Neal, Peak, Queen, Rutledge, Shuman, Stacy, Stalnaker, 
Tonlcovich, White, Calendine, Edwards, Field, Gillispie, Greer, Jeter, 
McCuskey, Moats, Paterno and Shaffer. 

[xviii] 



HOUSE CoMMITIBES xix 

INDUSl'RY AND LABOR 

Kopp (Chairman), Rutledge (Vice Chairman), Allen, Carey, Christ
ian, Colombo, Gilliam, Given, Hatfield, McKenzie, Moore, Morasco, 
Polan, Prestera, White, Carmichael, Copenhaver, Harman, Hawkins, 
Jeter, Kopelman, McCutcheon, Shaffer and Stafford. 

INTERSTATE COOPERATION 

Kopp (Chairman), Cookman, Hawse, Queen, Harman, Mulneix 
and Potter. (The Speaker is a nonvoting member.) 

JUI>ICIARY 

Sommerville (Chairman), Queen (Vice Chairman), Christian, Cline, 
Dinsmore, Jolliffe, Kopp, Merritt, Moore, Myles, Prestera, Scott, 
Shingleton, Tucker, Underwood, Field, Jones (Kanawha), Moats, 
Mulneix, Polen, Potter, Shaw, Smirl, Stone and Zakaib. 

POLITICAL SUBDIVISIONS 

Dinsmore (Chairman), Merritt (Vice Chairrrum), Hatfield, Kin
caid, Mathis, McKenzie, Moler, Polan, Shingleton, Shuman, Stacy, 
Stalnaker, Toney, Underwood, Altmeyer, Gillispie, Carmichael, Haw
kins, Haynes, Herndon, Hylton, Stone, Teets and Terry. 

ROADS AND TRANSPORTATION 

Goodwin (Chairman), Donley (Vice Chairman), Allen, Christian, 
Gilliam, Hager, Hatfield, Hawse, Mathis, Prestera, Rutledge, Savilla., 
Shuman, Stalnaker, Copenhaver, Files, Haynes, Herndon, Hylton, 
Karickhoff, Jones (Monongalia), Moats, Prunty and Swann. 

RUL&II 

McManus (Chairman), Burke, Kopp, Lohr, Myles, Shiflet, Som
merville, Jones (Kanawha), Ours, Polen, Potter and Seibert. 

Bl'ATZ AND FEDERAL APFADIII 

Scott (Chairman), Whitlow (Vice Chairman), Belknap, Colombo, 
Dinsmore, Gilliam, Jolliffe, Kincaid, McKenzie, Moler, Polan, Reed, 
Rollins, Sommerville, Tonkovich, Files, Haynes, Holt, Hylton, Jeter, 
Prunty, Shaw, Smirl, Swann and Zakaib. 
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JOINT COMMI'ITEES 

ENROLLJ;:D BILLS 

Christian (Chairmari), McKenzie, Neal, Smid and Swann. 

GOVJ:RNMl!NT AND FINANCE 

McManus (ex officio Chairman), Lohr, Myles, Pauley, Sommer
ville, Ours and Seibert. 

IOINT RULl!S 

McManus (ex officio Chairman), Myles and Seibert. 

SJELEcr COMMIITU: ON KEDISTKICI'JNG 

Cline (Chairman), Kincaid (Vice Chairman), Belknap, Brenda, 
Burke, Cookman, Given, Kopp, Lohr, Merritt, Pauley, Queen, Rol
lins, Toney, Tucker, Altmeyer, Butcher, Harman, Jones (Kanawha), 
Jones (Monongalia), Ours, Polen, Potter, Romine and Terry. 

PURCBASING PIIACffCES AND PROCEDURl!S COMMISSlON 

McManus (Cochairman), Cline, Myles, Butcher and Seibert. 



LEGISLATURE OF WEST VIRGINIA 

ACTS 

REGULAR SESSION, 197 4 

CHAPTER l 
(H. B. 849-By Mr. Hawse and Mr. Ours) 

[Passed March 9, 1974; in effect July 1, 1974. Approved by the Governor.] 

AN ACT to repeal article fifteen, chapter nineteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as amend
ed; and to enact in lieu thereof a new article fifteen of said chap
ter, relating to commercial fertilizer; definitions; requiring ferti
lizer to be registered; requiring labels and inspections; fees 
therefor; requiring tonnage reports; requiring inspection, samp
ling and analysis; plant food deficiency; prohibiting misbrand
ing and adulteration; requiring certain publications; rules and 
regulations; short weight; cancellations of registrations and hear
ings thereon; "stop sale" orders; seizure, condemnation and 
sale; exchanges between manufacturers; disposition of registra
tion; inspection; penalty fees; powers of courts of competent 
jurisdiction; duty of prosecuting attorneys; and penalties for 
violation. 

Be it enacted by the Legislature of West Virginia: 

That article fifteen, chapter nineteen of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be repealed, and 
that a new article fifteen of said chapter be enacted in lieu thereof, 
to read as follows: 

ARTICLE 15. WEST VIRGINIA FERTILIZER LAW. 

§19-15-1. Definitions of words and terms. 

§19-15-2. Registration. 

§19-15-3. Labels. 
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§19-ts-4. 
§19-15-5. 
§19-15-6. 
§19-15-7. 
§19-15-8. 
§19-15-9. 
§19-15-10. 
§19-15-11. 
§19-15-12. 
§19-15-13. 
§19-15-14. 
§19-15-15. 
§19-15-16. 
§19-15-17. 
§19-15-18. 
§19-15-19. 
§19-15-20. 
§19-15-21. 

§19-15-1. 

Inspection fees. 
Tonnage reports. 

AGRICULTURE 

Inspection, sampling and analysis. 
Plant food deficiency. 
Commercial value. 
Misbranding. 
Adulteration. 
Publications. 
Rules and regulations. 
Short weight. 
Cancellation of registrations. 
"Stop sale" orders. 
Seizure, condemnation and sale .. 
Violations. 
Exchanges between manufacturers. 
Expenditure of registration, inspection and penalty fees. 
Constitutionality. 
Repeal. 

Definitions of words and terms. 

[Ch. 1 

1 (a) "Brand" means a term, design or trademark used in 
2 connection with one or several grades of commercial fertilizer. 

3 (b) "Bulk fertilizer" means a commercial fertilizer dis

. 4 tributed in a nonpackaged form. 

5 (c) "Commercial fertilizer" means any substance contain-
6 ing one or more recognized plant nutrients which is used 
7 for its plant nutrient content and which is designed for use 
8 or claimed to have value in promoting plant growth, except 
9 unmanipulated animal and vegetable manures, marl, lime, 

10 limestone, wood ashes and gypsum, and other products ex-
11 empted by regnlation of the commissioner. 

12 (d) "Commissioner" means the commissioner of agricul-
13 ture of the state of West Virginia or his duty authorized 
14 agent. 

15 (e) "Department" means the department of agriculture of 
16 the state of West Virginia. 

17 (f) "Distributor" means any person who imports, con-
18 signs, manufactures, produces, compounds, mixes or blends 
19 commercial fertilizer, or who offers for sale, sells, barters or 
20 otherwise supplies commercial fertilizer in this state. 
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21 (g) "Fertilizer material" means a commercial fertilizer 
22 which either: 

23 (1) Contains important quantities of no more than one 
24 of the primary plant nutrients (nitrogen, phosphoric acid 
25 and potash), or 

26 (2)  Has approximately eighty-five percent of its plant 
27 nutrient content present in the form of a single chemical 
28 compound, or 

29 (3) Is derived from a plant or animal residue or by-
30 product or a natural material deposit which has been processed 
31 in such a way that its content of primary plant nutrients 
32 bas not been materially changed except by purification and 
33 concentration. 

34 (h) "Grade" means the percentage of total nitrogen, avail-
35 able phosphorus or phosphoric acid, and soluble potassium 
36 or soluble potash stated in whole numbers in the same terms, 
37 order and percentages as in the guaranteed analysis: Provided, 

38 That fertilizer materials, bone meal, manures and similar raw 
39 materials may be guaranteed in fractional units. 

40 (i) "Guaranteed analysis" means the minimum percentage 
41 of plant nutrients claimed in the following order and form: 

42 
43 
44 

(1) Total nitrogen (N) ____________ _ 
Available phosphoric acid (P205) __ _ 
Soluble potash (K20) _____ _ 

___ percent 
___ percent 
___ percent 

45 (2) For unacidulated mineral phosphatic materials and 
46 basic slag, bone, tankage and other organic phosphate 
4 7 materials, the total phosphoric acid or degree of fineness may 
48 also be guaranteed. 

49 

50 
51 
52 
53 
54 
55 

56 
57 

(3) Guarantees for plant nutrients other than nitrogen, 
phosphorus and potassium may be permitted or required by 
regulation of the commissioner. The guarantees for such 
other nutrients shall be expressed in the form of the element. 
The sources of such other nutrients (oxides, salt, chelates, etc.) 
may be required to be stated on the application for registra
tion and may be included as a parenthetical statement on the 
label. Other beneficial substances or compounds, determinable 
by laboratory methods, also may be guaranteed by permission 
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58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 
76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

AGRICULTURE [Cb. 1 

of the commissioner. When any plant nutrients or other sub
stances or compounds are guaranteed, they shall be subject 
to inspection and analysis in accord with the methods and 
regulations prescribed by the commissioner. 

(4) Potential basicity and acidity expressed in terms of 
calcium carbonate equivalent in multiples of one hundred 
pounds per ton, when required by regulation, or 

(5) When the commissioner finds that the requirements 
for expressing the guaranteed analysis of phosphorus and 
potassium in elemental form would not impose an economic 
hardship on distributors and users of fertilizer by reason of 
conflicting labeling requirements among the states, he may 
require by regulation thereafter that the "guaranteed analysis" 
shall be in the following form: 

Total nitrogen (N) ----·---------------·--
Available phosphorus (P) _________________ _ 
Soluble potassium (K) _____ _ 

___ percent 
___ percent 
___ percent 

Provided, That the effective date of said regulation shall not 
be less than six months following the issuance thereof: 
Provided, however, That for a period of two years following 
the effective date of said regulation the equivalent of phos
phorus and potassium may also be shown in the form of 
phosphoric acid and potash: Provided further, That after the 

effective date of a regulation issued under the provisions of 
this section, requiring that phosphorus and potassium be 
shown in the elemental form, the guaranteed analysis for 
nitrogen, phosphorus and potassium shall constitute the grade. 

(J) "Investigational allowance" means an allowance for 
variations inherent in taking, preparation and analysis of an 
official sample of commercial fertilizer. 

(k) "Label" means the display of all written, printed or 
graphic matter upon the immediate container or statement 
accompanying a commercial fertilizer. 

0) "Labeling" means all written, printed or graphic matter, 
upon or accompanying any commercial fertilizer, or adver
tisements, brochures, posters, television and radio announ�e
ments used in promoting the sale of such commercial 

fertilizers. 
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96 (m) "Mixed fertilizer" means a commercial fertilizer con-

97 taining any combination or mixture of fertilizer materials. 

98 (n) "Official sample" means any sample of commercial 

99 fertilizer taken by the commissioner or his agent and desig-
100 nated as "official" by the commissioner. 

101 (o) "Percent" means the percentage by weight. 

102 (p) "Person" means an individual, partnership, associa-
103 tion, firm or corporation. 

104 (q) "Registrant" means the person who registers com-
I 05 mercial fertilizer under the provisions of this article. 

106 (r) "Specialty fertilizer" means a commercial fertilizer 
107 distributed primarily for nonfarm use, such as home gardens, 
108 lawns, shrubbery, flowers, golf courses, municipal parks, 

109 cemeteries, greenhouses and nurseries. 

110 (s) "Ton" means a net weight of two thousand pounds 
111 avoirdupois. 

§19-15-2. Registration. 

1 (a) Each brand and grade of commercial fertilizer shall be 
2 registered before being distributed in this state. The application 
3 for registration shall be submitted to the commissioner on 
4 forms furnished or approved by the commissioner, and shall 
5 be accompanied by a fee of one dollar per brand and grade, 
6 except that those fertilizers sold in packages of ten pounds 
7 or less shall be registered at a fee of ten dollars each. 

8 Upon approval by the commissioner a copy of the registration 

9 shall be furnished to the applicant. 

10 AU registrations expire on the thirtieth day of June of the 

11 following year. 

12 The application shall include the following information: 

13 ( 1) The net weight; 

14 (2) The brand and grade; 

15 (3) The guaranteed analysis; and 

16 ( 4) The name and address of the registrant. 

17 (b) A distributor shall not be required to register any 
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18 commercial fertilizer which is already registered under this 
19 article by another person, providing the label does not differ 
20 in any respect. 

21 (c)  A distributor shall not be required to register each 
22 grade of commercial fertilizer formulated according to specifi-
23 cations which are furnished by a consumer prior to mixing, 
24 but shall be required to register his firm in a manner and at a 
25 fee as prescribed in the regulations by the commissioner and 
26 to label such fertilizer as provided in subsection (b), section 
27 three of this article. 

§19-15-3. Labels. 

1 (a) Any commercial fertilizer distributed in this state in 
2 containers shall have placed on or affixed to the container a 
3 label setting forth in clearly legible and conspicuous form the 
4 information required by subdivisions ( 1), ( 2), ( 3) and ( 4), 
5 subsection (a), section two of this article. In case of bulk ship-
6 ments, this information in written or printed form shall ac-
7 company delivery and be supplied to the purchaser at time of 
8 delivery. 

9 (b) A commercial fertilizer formulated according to speci-
10 fications which are furnished by a consumer prior to mixing 
11 shall be labeled to show the net weight, guaranteed analysis, 
12 and the name and address of the distributor. 

§19-15-4. Inspection fees. 

1 (a) There shall be paid to the commissioner for all commer-
2 cial fertilizers distributed in this state an inspection fee at the 
3 rate of twenty cents per ton: Provided, That sales to manufac-
4 turers or exchanges between them are hereby exempted. Fees 
5 so collected shall be used for the payment of the costs of in-
6 spection, sampling and analysis, and other expenses necessary 
7 for the administration of this article. 

8 On individual packages of commercial fertilizer containing 
9 ten pounds or less, there shall be paid in lieu of the twenty cents 

10 per ton inspection fee, an inspection fee of ten dollars 
11 for each brand and grade sold or distributed. Where a person 
12 sells commercial fertilizer in packages over ten pounds the in-
13 spection fee of ten dollars shall apply only to that por-
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14 tion sold in packages of ten pounds or less, and that por-
15 tion sold in packages over ten pounds shall be subject to the 
16 same inspection fee of twenty cents per ton as provided in this 
17 article. 

18 (b) Every person who distributes a commercial fertilizer in 
19 this state shall: 

20 File with the commissioner on forms furnished or approved 
21 by  the commissioner a quarterly statement for the periods end-
22 ing on the thirtieth day of September, the thirty-first day 
23 of December, the thirty-first day of March and the thirtieth 
24 day of June, setting forth the number of net tons of each 
25 commercial fertilizer distributed in this state during such 
26 quarter. The report shall be due on or before the thirtieth 
27 day of the month following the close of each quarter and upon 
28 such statement shall pay the inspection fee at the rate stated 
29 in subsection (a) of this section. 

30 If the tonnage report is not filed and the payment of in-
31 spection fee is not made within thirty days after the end of the 
32 quarter, a collection fee amounting to ten percent of the 
33 amount shall be assessed against the registrant, and the 
34 amount of fees due shall constitute a debt and become the 
35 basis of a judgment against the registrant. 

36 (c) When more than one person is involved in the distribu-
37 tion of a commercial fertilizer, the last person who has the 
3 8 fertilizer registered and who distributes to a nonregistrant 
39 (dealer or consumer) is responsible for reporting the tonnage 
40 and paying the inspection fee, unless the report and payment 
41 is made by a prior distributor of a fertilizer. 

§19-15-5. Tonnage reports. 

1 The person transacting, distributing or selling commercial 
2 fertilizer to a nonregistrant shall mail the commissioner a 
3 report showing the county of the consignee, the amounts 
4 (tons) of each grade of commercial fertilizer, and the form 
5 in which the fertilizer was distributed (bags, bulk, liquid, 
6 etc.). This information shall be reported by one of the fol-
7 lowing methods: (a) Submitting a summary report approved 
8 by the commissioner on or before the fifteenth day of each 
9 month covering shipments made during the preceding month; 
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10 or (b) submitting a copy of the invoice within five business 
11 days after shipment. No information furnished the commis-
12 sioner under this section shall be disclosed in such a way 

13 as to divulge the operation of any person. 

§19-15-6. Inspection, sampling and analysis. 

1 (a) It shall be the duty of the commissioner, who may act 
2 through his authorized agent, to sample, inspect, make analyses 
3 of, and test commercial fertilizers distributed within this state at 
4 any time and place and to such an extent as he may deem 
5 necessary to determine whether such commercial fertilizers are 
6 in compliance with the provisions of this article. The com-

7 missioner individually or through his agent is authorized to 
8 enter upon any public or private premises or carriers during 
9 regular business hours in order to have access to commercial 

10 fertilizers subject to the provisions of this article and the 
11 rules and regulations pertaining thereto, and to the records 
12 relating to their distribution. 

13 (b) The methods of analysis and sampling to determine 
14 plant food deficiencies in fertilizer shall use the tolerances estab-
15 lished by the Association of American Plant Food Control Of-
16 ficials and the Association of Analytical Chemists. 

17 {c) The commissioner, in determining for administrative 
18 purposes whether any commercial fertilizer is deficient in plant 
19 food, shall be guided solely by the official sample as defined in 
20 subsection (n), section one of this article, and obtained and 
21 analyzed as provided for in subsection (b) of this section. 

22 ( d) The results of official analysis of commercial fertilizers 
23 and portions of official samples, shall be distributed by the 
24 commissioner as provided in the regulations. 

§19-15-7. Plant food deficiency. 

1 {a) Penalty for nitrogen, available phosphoric acid or phos-

2 phorus and potash or potassium.-lf the analysis shall show 
3 that a commercial fertilizer is deficient in one or more of its 
4 guaranteed primary plant foods (NPK) beyond the "investiga-
5 tional allowances" as established by regulation, or if the over-
6 all index value of the fertilizer is below the level established 

7 by regulation, a penalty of three times the commercial value 
8 of such deficiency shall be assessed. 
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9 (b)  Penalty for other deficiencies.-Deficiencies beyond 
10 the investigational allowances as established by regulation in 
11 any other constituent, which the registrant is required to or 
12 may guarantee, shall be evaluated and penalties prescribed 
13 therefor by the commissioner. 

14 (c) Nothing contained in this section shall prevent any 
15 person from appealing to a court of competent jurisdiction 
16 praying for judgment as to the justification of such penalties. 

17 ( d) All penalties assessed under this section shall be paid 
18 to the consumer of the lot of co=ercial fertilizer represented 
19 by the sample analyzed within three months after the date of 
20 notice from the commissioner to the registrant, receipts taken 
21 therefor and promptly forwarded to the co=issioner. If said 
22 consumers cannot be found, the amount of penalty shall be 
23 paid to the commissioner who shall deposit the same in the 
24 department of agriculture's fees account. 

§19-15-8. Commercial value. 

1 For the purpose of determining the commercial values to be 
2 applied under the provisions of section seven of this article, 
3 the co=issioner shall determine and publish annually the 
4 values per unit of nitrogen, available phosphoric acid and 
5 soluble potash in commercial fertilizers in this state. 

§19-15-9. Misbranding. 

1 No person shall distribute misbranded fertilizer. A co=er-
2 cial fertilizer shall be deemed to be misbranded: 

3 (a) If its label is false or misleading in any particular; 

4 (b) If it is distributed under the name of another fertilizer 
5 product; 

6 (c) If it is not labeled as required in section three of this 
7 article and in accordance with regulations prescribed under 
8 this article; or 

9 (d) If it purports to be or is represented as a commercial 
1 O fertilizer, or is represented as containing a plant nutrient or 
11 commercial fertilizer unless such plant nutrient or commercial 
12 fertilizer conforms to the definition of identity, if any, pre-
13 scribed by regulation of the commissioner; in the adopting of 
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14 such regulations the commissioner shall give regard to com-
15 monly accepted definitions and official fertilizer terms such as 
16 those issued by the association of american plant food control 
1 7 officials. 

§19-15-10. Adulteration. 

1 No person shall distribute an adulterated fertilizer product. 
2 A commercial fertilizer shall be deemed to be adulterated: 

3 (a) If it contains any deleterious or harmful ingredient in 
4 sufficient amount to render it injurious to beneficial plant life 
5 when applied in accordance with directions for use on the 
6 label, or if adequate warning statements or directions for use, 
7 which may be necessary to protect plant life are not shown up-
8 on the label; 

9 (b) If its composition falls below or differs from that which 
10 it is purported to possess by its labeling; or 

11 (c) If it contains unwanted crop seed or weed seed. 

§19-15-11, Publications. 

1 The commissioner shall publish at least annually and in 
2 such forms as he may deem proper: (a) Information concem-
3 ing the distribution of commercial fertilizers; and (b) results 
4 of analyses based on official samples of commercial fertilizers 
5 distributed within the state as compared with the analyses 
6 guaranteed under sections two and three of this article. 

§19-15-12. Roles and regulations. 

1 The commissioner is authorized to prescribe and, after a 
2 public hearing following due public notice, to enforce such 
3 rules and regulations relating to investigational allowances, 
4 definitions, records, and the distribution of commercial ferti-
5 lizers as may be necessary to carry into effect the full intent 
6 and meaning of this article. 

§19-15-13. Short weight. 

1 If any commercial fertilizer in the possession of the con-
2 sumer is found by the commissioner to be short in weight, the 
3 registrant of said commercial fertilizer shall within thirty days 
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4 after official notice from the commissioner pay to the con
s sumer a penalty equal to four times the value of the actual 
6 shortage. 

§19-15-14. Cancellation of repitrations. 

1 The commissioner is authorized and empowered to cancel 
2 the registration of any brand of commercial fertilizer or to 
3 refuse to register any brand of commercial fertilizer as 
4 herein provided, upon satisfactory evidence that the registrant 
S has used fraudulent or deceptive practices in the evasions or 
6 attempted evasions of the provisions of this article or any 
7 rules and regulations promulated thereunder: Provided, That 
8 no registration shall be revoked or refused until the registrant 
9 shall have been given the opportunity to appear for a hearing 

10 conducted by the commissioner. 

§19-15-15. "Stop sale" orders. 

1 The commissioner may issue and enforce a written or 
2 printed "stop sale, use or removal" order to the owner or 
3 custodian of any lot of commercial fertilizer and to hold at 
4 a designated place when the commissioner finds said corn
s mercial fertilizer is being offered or _exposed for sale in 
6 violation of any of the provisions of this article until the 
7 law has been complied with and said commercial fertilizer is 
8 released in writing by the commissioner, or said violation has 
9 been otherwise legally disposed of by written authority. The 

10 commissioner shall release the commercial fertilizer so with-
11 drawn when the requirements of the provisions of this article 
12 have been complied with and all costs and expenses incurred 
13 in connection with the withdrawal have been paid. 

§19-15-16. Seizure, condemnation and sale. 

1 Any lot of commercial fertilizer not in compliance with the 
2 provisions of this article shall be subject to seizure on com-
3 plaint of the commissioner to a court of competent jurisdiction 
4 in the area in which said commercial fertilizer is located. In the 
S event the court finds the said commercial fertilizer to be in 
6 violation of this article and orders the condemnation of said 
7 commercial fertilizer it shall be disposed of in any manner 
8 consistent with the quality of the commercial fertilizer and 
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9 the laws of the state: Provided, That in no instance shall the 
10 disposition of said co=ercial fertilizer be ordered by the court 
11 without first giving the claimant an opportunity to apply to 
12 the court for release of said commercial fertilizer or for 
13 permission to process or relabel said commercial fertilizer 
14 to bring it into compliance with this article. 

§19-15-17. Violations. 

·l (a) If it shall appear from the examination of any com-
2 mercial fertilizer that any of the provisions of this article or 
3 the rules and regulations issued thereunder have been violated, 
4 the commissioner shall cause notice of the violation to be given 
5 to the registrant, distributor or possessor from whom said 
6 sample was taken; any person so notified shall be given an 
7 opportunity to be heard under such rules and regulations as 
8 may be prescribed by the commissioner. If it appears after 
9 such hearing, either in the presence or absence of the person 

10 so notified, that any of the provisions of this article or rules 
11 and regulations issued thereunder have been violated, the 
12 commissioner is hereby authorized to prosecute in any court 
13 of competent jurisdiction any person violating the provisions 
14 of this article. 

15 (b) Any person convicted of violating any provisions of this 
16 article or the rules and regulations issued thereunder shall be 
17 guilty of a misdemeanor, and, upon conviction thereof, shall be 
18 fined not less than one hundred dollars nor more than two 
19 hundred dollars for the first offense and not less than two 
20 hundred dollars nor more than five hundred dollars for each 
21 subsequent offense. 

22 (c) Nothing in this article shall be construed as requiring 
23 the commissioner or his agent to report for prosecution or for 
24 the institution of seizure proceedings as a result of minor vio-
25 lations of the article when he believes that the public interest 
26 will be best served by a suitable notice of warning in writing. 

27 (d) It shall be the duty of each prosecuting attorney to 
28 whom any violation is reported to cause appropriate proceed-
29 ings to be instituted and prosecuted in a court of competent 
30 jurisdiction without delay. 
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31 ( e) The commissioner is hereby authorized to apply for and 

32 the court to grant a temporary or permanent injunction re-

33 straining any person from violating or continuing to violate 

34 any of the provisions of this article or any rule or regulation 

35 promulgated under the article notwithstanding the existence of 

36 other remedies at law. Said injunction to be issued without 

37 bond. 

§19-15-18. Exchanges between manufacturers. 

1 Nothing in this article shall be construed to restrict or avoid 

2 sales or exchanges of commercial fertilizers to each other by 

3 importers, manufacturers or manipulators who mix fertilizer 

4 materials for sale or as preventing the free and unrestricted 

5 shipments of commercial fertilizer to manufacturers or manipu-

6 lators who have registered their brands as required by the pro-

7 visions of this article. 

§19-15-19. Expenditure of registration, inspection and penalty fees. 

I All registration, inspection and such penalty fees not paid 

2 to the consumer shall be deposited in a special account with 

3 the state treasurer and shall be expended on order of the 

4 commissioner. 

§19-15-20. Constitutionality. 

If any clause, sentence, paragraph or part of this article 

2 shall for any reason be judged invalid by any court of com-

3 petent jurisdiction, such judgment shall not affect, impair or 

4 invalidate the remainder thereof but shall be confined in its 

5 operation to the clause, sentence, paragraph or part thereof 

6 directly involved in the controversy in which such judgment 

7 shall have been rendered. 

§19-15-21. Repeal. 

1 All laws and parts of laws in conflict with or inconsistent 

2 with the provisions of this article are hereby repealed. 
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CHAPTER 2 

[Passed January 31, 1974; In effect tro,,, passaae. Approved by the Governor.] 

AN ACT to amend and reenact section nine, article twenty-nine-a, 
chapter eight of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to county airport 
authorities; their powers and authority generally; their authority 
to issue evidences of indebtedness and give security therefor. 

Be it enacted by the Legislature of West Virginia: 

That section nine, article twenty-nine-a, chapter eight of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 29A. COUNTY AIRPORT AUTHORITIES. 

§8-29A-9. Powers of authorities generally. 

1 A county airport authority is hereby given power and 
2 authority as follows: 

3 ( 1) To make and adopt all necessary bylaws, rules and 
4 regulations for its organization and operations not incon-
5 sistent with law; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

(2) To elect its own officers, to appoint committees and 
to employ and fix the compensation for personnel including 
attorneys necessary for its operation; 

(3) To enter into contracts with any person, governmental 
department, firm or corporation, and generally to do any and 
all things necessary or convenient for the purpose of acquiring, 
equipping, constructing, maintaining, improving, extending, 
financing and operating a public airport, including the develop
ment of an industrial park in the same general area; 

15 (4) To delegate any authority given to it by law to any 
16 of its officers, committees, agents or employees; 

17 (5) To apply for, receive and use grants-in-aid, donations 

18 and contributions from any source or sources, including but 
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19 not limited to the federal government and any agency thereof, 
20 and the State of West Virginia, and to accept and use bequests, 
21 devises, gifts and donations from any person, firm or cor-
22 poration; 

23 (6) To acquire lands and hold title thereto in its own name; 

24 (7) To purchase, own, hold, sell and dispose of personal 
25 property and to sell, lease or otherwise dispose of any real 
26 estate which it may own; 

27 (8) To borrow money and execute and deliver negotiable 
28 notes, mortgage bonds, revenue bonds, other bonds, deben-
29 tures and other evidences of indebtedness therefor, and give 
30 such security therefor as shall be requisite, including giving a 
31 mortgage or deed of trust on its airport properties and facil-
32 ities or assigning or pledging the gross or net revenues there-
33 from; 

34 (9) To raise funds by the issuance and sale of revenue 
35 bonds or refunding bonds in the manner provided by the appli-
36 cable provisions of article sixteen of this chapter, it being here-
37 by expressly provided that, for that purpose, a county airport 
38 authority shall be treated as a municipality or board as those 
39 terms are used in said article sixteen; 

40 ( 10) To acquire, construct, establish, equip, maintain and 
41 operate, within a reasonable distance of the airport, a water-
42 works, a sewerage system or a combined waterworks and 
43 sewerage system for its own use and for the use of any person, 
44 and to finance the same by the issuance of revenue bonds as 
45 provided in this article: Provided, however, That no existing 
46 waterworks or sewage system, or any part thereof, may be 
47 acquired without the prior consent and approval of the public 
48 service commission; 

49 (11) To establish, charge and collect reasonable fees and 
50 charges for services or for the use of any part of its property 
51 or facilities, or for both services and such use; and 

52 (12) To expend its funds in the execution of the powers 
53 and authority herein given. 
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CHAPTER 3 
(H. B. 1153-By Mr. Spuk..-, Mr. McM•nu•, and Mra. Noal) 

[Passed March 9, 1974; in effect July 1, 1974. Approved by the Governor.] 

AN ACT to amend article three, chapter sixty of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
by adding thereto a new section, designated section nine-d, 
relating to levying of a tax upon purchases of intoxicating 
liquors from state stores or other agencies of the alcohol 
beverage control commissioner, outside the corporate limits 
of any municipality; limitation; rate of tax; collection and 
distribution for the use and benefit of the various counties 
and municipalities. 

Be it enacted by the Legislature of West Virginia: 

That article three, chapter sixty of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended 
by adding thereto a new section, designated section nine-d, to 
read as follows: 

ARTICLE 3. SALFS BY COMMISSIONER. 

§60-3-9d. Tax on purchases of intoxicating liquors outside cor• 
porate limits of municipalities; limitation; rate of 
tax; collection and distribution. 

1 For the purpose of providing financial assistance to and for 
2 the use and benefit of the various counties and municipalities 
3 of this state, there is hereby levied a tax upon all purchases 
4 of intoxicating liquor from state stores or other agencies of 
5 the alcohol beverage control commissioner, outside the cor-
6 porate limits of any municipality. The tax shall be three 
7 percent of the purchase price and shall be added to and 
8 collected with the purchase price by the commissioner: 
9 Provided, That no such tax shall be collected on the in-

10 toxicating liquors sold by or purchased from holders of a 
11 license issued under the provisions of article seven of this 
12 chapter. 

13 All such tax collected within one mile of the corporate 

I 4 limits of any municipality within the state shall be remitted 
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15 to such municipality; all other tax so collected shall be 
16 remitted to the county wherein collected: Provided, That 
17 where the corporate limits of more than one municipality be 
18 within one mile of the place of collection of such tax, all 
19 such tall; collected shall be divided equally among each of 
20 said municipalities: Provided, however, That such mile is 
21 measured by the most direct hard surface road or access way 
22 usually and customarily used as ingress and egress to the 
23 place of tax collection. 

24 The commissioner by appropriate rules and regulations 
25 shall provide for the collection of such tax, separation or 
26 proration of the same and distribution thereof to the respec-
27 tive counties and municipalities for which the same shall 
28 be collected. Such rules and regulations shall provide that 
29 all such taxes shall be deposited with the state treasurer and 
30 distributed quarterly by the treasurer upon warrants of the 
31 auditor payable to the counties and municipalities. 

CHAPTER 4 
(H. I. 860-ay Mr. Spukor, M,, McManut, and M,. Soibett) 

[Pa,..d February 14, 1974; In effe<:t from passage. Approved by the Governor,] 

AN ACT transferring amounts between items of the total appropria
tion for certain state spending units as appropriated by chapter 
ten, acts of the Legislature, regular session, one thousand nine 
hundred seventy-three, known as the Budget Bill as amended. 

Be it enacted by the Legislature of West Virginia: 

That items of the total appropriation of Account No. 180, Account 
No. 240, Account No. 371, Account No. 376, Account No. 380, 
Account No. 384, Account No. 430, Account No. 432, Account 
No. 495, and Account No. 837, chapter ten, acts of the Legislature, 
regular session, one thousand nine hundred seventy-three, be trans
ferred to read as follows: 
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18--State Tax Department 

Acct. No. 180 

[Ch. 4 

2 Current Expenses ---·---- __ .$1,782,512 

4 Circuit Breaker Reimbursement ____ _ 

23-Attomey General 

Acct. No. 240 

187,350 

2 Other Personal Services ---·----···----···-$ 694,349 

3 Current Expenses 111,150 

4 Equipment -···-·· --------··-·-·---· 21,000 

45-Forestry Camp for Boys No. I (Davis) 

Acct. No. 371 

1 Personal Services -----------·•··$ 236,360 

14 Repairs and Alterations 10,300 

15 Equipment 14,500 

50--Huttonsville Correctional Center 

Acct. No. 376 

1 Personal Services ----·-·-··--··--··-··--·-•--·•·$ 1,006,120 

21 Current Expenses --·--·-·····-------··-··--·•--··- 374,372 

23 Equipment -------·--···--•--·····-- 73,000 

51-West Virginia Children's Home 

Acct. No. 380 

9 Current Expenses ·-······--··-----·-··· .. ···-······$ 

11 Equipment ----------····--··-·•··•········ 

52-Andrew S. Rowan Memorial Home 

Acct. No. 384 

63,000 

8,600 

1 Personal Services --······-·············-········-·--$ 538,890 

13 Current Expenses ···--····--•-·--•·····-··-···-·-····--········ 243,356 

15 Equipment __ ----•·--•---·-·----•-•·············- 62,000 
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13-Hopemonl State Hospital 

Acct. No. 430 

19 

1 Personal Services _______________ $2 092 815 ' ' 

27 Current Expenses ___ 462,606 

15-Denmar State Hospital 

Acct. No. 432 

1 Personal Services _ $1,425,155 
21 Current Expenses_____________________ 458,000 
22 Repairs and Alterations 70,700 

92-West Virginia R.acing Commission 

Acct. No. 495 

2 Current Expenses _____________ $ 36,230 
3 Equipment 4,500 

138-West Virginia Alcohol Beverage Control Commissioner 

Acct. No. 837 

6 Social Security Matching Fund _________________________ $ 292,250 
7 Public Employees Retirement Matching Fund _____ 467,000 

The foregoing constitutes transfers of amounts from one item of 
appropriation to another item of appropriation within the total ap
propriation of the designated spending unit. The amounts as itemized 
for expenditure during the fiscal year one thousand nine hundred 
seventy-four shall be available for expenditure upon the effective 
date of this bill. 

CHAPTER 5 
(Com. Sub. for H. I. 1007-ly Mr. Seib.,t) 

[Paaed Febn,ary U, 1974; In effect from p......,. Approved by tho Go..,rnor.J 

AN ACT making supplementary appropriation of public money out 
of the treasury from the balance of all general revenue remaining 
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unappropriated for the fiscal year ending June thirtieth, one 
thousand nine hundred seventy-three to the Governor's Office, 
Account No. 120, chapter ten, acts of the Legislature, regular 
session, one thousand nine hundred seventy-three, known as the 
"Budget Bill," for emergency situation relating to the trucking 
industry. 

WHEREAS, An emergency situation relating to the trucking in
dustry has arisen in West Virginia, resulting in property loss and the 
possibility of death, injury, and dispossession to the detriment of the 
safety, health and welfare of citizens of this state and necessitating 
expenditure of public moneys in aid thereof; and 

WHEREAS, The Governor submitted to the Legislature the Budget 
Document, dated January nine, one thousand nine hundred seventy
four, which included a statement of the state fund, general revenue, 
including the fiscal year 1973-74, in which it is set forth and stated 
that cash balances and investments, as of July one, one thousand 
nine hundred seventy-three, amounted to $93,732,361, which said 
amount is reduced by net appropriation balances forwarded of 
$80,238,987, thereby leaving a net unencumbered cash balance of 
$13,493,374 available for appropriation and expenditure for said 
fiscal year 1973-74; a portion of said net unencumbered cash balance 
is hereby appropriated by the terms of this supplementary appropria
tion bill; therefore, 

Be it enacted by the Legislature of West Virginia: 

That Account No. 120, chapter ten, acts of the Legislature, regu
lar session, one thousand nine hundred seventy-three, known as the 
Budget Bill, be supplemented by adding thereto the following sum 
to the designated line item: 

EXECUTIVE 

8--Governor's Office 

Acct. No. 120 

4a Emergency Relief $500,000 

The above appropriation is to be expended in connection with the 
emergency situation relating to the trucking industry in West 

Virginia. 
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CHAPTER 6 
(H. 8. 912-0riginating in th� House Committee on the Judiciary) 

{Passed March 9f 1974; in effect from passage,. Approved by the Governor�] 

AN ACT to amend and reenact article seven, chapter thirty-one of 
the code of West Virginia, one thousand nine hundred thirty
one, as amended; to amend and reenact section two, article one, 
chapter thirty-one-a of said code; and to amend and reenact 
sections fourteen and twenty-two, article four of said chapter 
thirty-one-a, all relating to industrial banks and industrial loan 
companies generally; providing a short title and provisions re
lating to rules of construction of this act; the definition of certain 
terms used herein; applying certain provisions contained in 
said chapter thirty-one-a, including the penalty provisions con
tained therein, to the provisions contained in said article seven, 
chapter thirty-one; establishing the procedures for incorporat
ing and chartering industrial banks and industrial loan com
panies; providing for the capital stock requirements of such 
corporations; providing for the voting rights of the holders of 
such stock; restricting the use of certain words in the corporate 
name of such corporations; the form and contents of applica
tion to organize an industrial bank; the examination and in
vestigation by the West Virginia board of banking and financial 
institutions of any proposed industrial bank and the matters to 
be considered by such board with respect to such examination 
and investigation; the powers and duties of said board and the 
commissioner of banking of West Virginia with respect to said 
industrial banks and industrial loan companies generally; re
quiring industrial banks to secure federal deposit insurance and 
to notify their depositors upon termination of such insurance; 
the rights of depositors upon the termination of such insurance; 
the powers of industrial banks and industrial loan compan
ies and the limitation of such powers; the cash reserves required 
to be maintained by industrial banks and industrial loan com
panies and the form and nature of such reserves; the super
vision and control of industrial loan companies by said commis
sioner and board and the power of each to regulate other firms 
corporations, partnerships or associations owning more th� 
forty percent of the stock of any such industrial loan company; 
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the subrogation rights of the federal deposit insurance corpora
tion in certain instances; annual and special meetings of stock
holders of industrial banks and industrial loan companies and 

providing for the voting rights of such stockholders and quorum 
requirements at such meetings; providing for the number, 
duties, qualifications and oath of the directors and officers of 

industrial banks and industrial loan companies and the manner 

in which vacancies shall be filled; the bonding requirements 
for such directors, officers and the managers and employees 
of any such industrial bank or industrial loan company and re
quirements with respect to the defalcation of any such bond; 

requiring that a list of stockholders be open for inspection at 
any such industrial bank and industrial loan company; estab
lishing procedures for the declaring and paying of dividends by 
any such bank or company; the procedures for amending the 
charter or bylaws of any such bank or company; procedures for 
the dissolution of industrial loan companies; limiting loans to 
officers and employees of industrial loan companies in certain 
cases and providing for penalty for the violation of such provi
sions; requiring and prohibiting certain advertising practices by 
such banks or companies; restricting certain statements made 
by industrial loan companies with respect to the guaranteeing of 
payment of its evidences or certificates of indebtedness; prohib
iting the use of certain symbols, seals, trademarks or devices 
by industrial Joan companies; the rule making and regulatory 
functions of said commissioner and board and the procedures to 
be followed for the adoption and promulgation of such rules; the 
collection of certain fees, costs and expenses by the commission
er in certain cases; procedures for hearings by commissioner and 
board and providing for appeal and judicial review therefrom; 
and providing for the applicability of this act to certain exist
ing companies. 

Be it enacted by the Legislature of West Virginia: 

That article seven, chapter thirty-one of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended and 
reenacted; that section two, article one, chapter thirty-one-a of said 
code be amended and reenacted; and that sections fourteen and 
twenty-two, article four of said chapter thirty-one-a be amended and 

reenacted, all to read as follows: 
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Corporations. 

Banks and Banking. 

CHAPTER 31. CORPORATIONS. 

ARTICLE 7. INDUSTRIAL BANKS AND INDUSTRIAL LOAN COM

PANIES. 

§31-7-1. 
§31-7-2. 
§31-7-3. 
§31-7-4. 

§31-7-S. 

§31-7-6. 

§31-7-7. 

§31-7-8. 

§31-7-9. 

§31-7-10. 
§31-7-11. 
§31-7-12. 
§31-7-13. 
§31-7-14. 

§31-7-IS. 
§31-7-16. 

§31-7-17. 
§31-7-18. 

§31-7-17. 
§31-7-18. 

§31-7-19. 
§31-7-20. 
§31-7-21. 
§31-7-22. 
§31-7-23. 

§31-7-24. 
§31-7-2S. 

Short title. 

Construction of article; general corporation laws applicable. 
Definitions. 
Incorporators; name; minimum capital stock; voting rights of 

classes of stock; common stock to be paid in before business 
commenced; use of certain words in corporate name prohibited. 

Industrial banks; requirements and procedure for incorporation; 
agreement of incorporation; issuance of certificate of incorpora
tion. 

Application for autbority to organize an industrial bank; contents; 
forms prescribed by commissioner. 

Examination and investigation of proposed industrial bank by 
board. 

Requirements for federal deposit insurance; notice to depositors 
upon termination. 

Industrial loan companies; agreement of incorporation; issuance of 
certificate of incorporation; recordation; application for and 
issuance of certificate or license to engage in business. 

Powers of industrial banks; limitation of powers. 
Powers of industrial loan companies; limitation of powers. 
Cash reserves. 
Supervision and control. 
Branch industrial loan companies or industrial banks forbidden; 

limited off-premises industrial bank facility permitted; limitation 
on purchases of industrial bank stock; penalties. 

Subrogation. 
Annual and special meetings of stockholders; quorum; annual re

port; voting; proxies. 

Directors; officers. 
Chief executive and other officers to be bonded; personal liability 

of directors for manager's defalcation. 
Directors; officers. 
Chief executive and otber officers to be bonded; personal liability 

of directors for manager's defalcation. 
List of stockholders; right of inspection. 
Dividends. 
Amendments to bylaws by industrial loan companies. 
Voluntary dissolution of industrial loan companies. 
Loans to officers and employees of industrial loan companies; 

penalty. 
Advertising requirements and prohibitions. 
Restrictions upon statements or advertise�e!'ts relatin!! to guaran

teeing tbe payment to hold�rs of c�r!1ficates of indebtedness; 
use of certain symbols or devices proh1b1ted. 
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§31-7-26. Rules and regulations. 

§31-7-27. Additional powers and duties of the commissioner; fees; powers of 
the board; appeals and judicial review. 

§31-7-28. Article applicable to existing companies of like nature originally 
chartered under building and loan association laws. 

§31-7-29. Severability and constitutionality. 

§31-7-1. Short title. 

1 This article shall be known and may be cited as the "West 
2 Virginia Industrial Bank and Industrial Loan Company Act." 

§31-7-2. Construction of article; general corporation laws ap-
plicable. 

1 (a) Except as otherwise specified herein the provisions 
2 of chapter thirty-one-a of this code, insofar as the same relates 
3 to the inspection, examination, supervision, regulation and 
4 control of banking institutions, including but not limited 
5 to all of the penalty provisions contained in said chapter 
6 thirty-one-a, shall apply to industrial banks and industrial 
7 loan companies organized pursuant to this article to the 

8 extent that the provisions of this article and the provisions 
9 of said chapter thirty-one-a are not inconsistent. To the 

10 extent of any inconsistencies between the provisions of this 
11 article and provisions of chapter thirty-one-a of this code, 
12 the provisions of this article shall prevail to the extent of 
13 such inconsistencies. 

14 (b) The general corporation laws of the state, including the 
15 provisions of article one of chapter thirty-one of this code, 
16 shall govern industrial loan companies and industrial banks 
17 and the chartering thereof, except as otherwise provided 
18 herein or where inconsistent with the provisions of this article 
19 or chapter thirty-one-a of this code, and to the extent of such 
20 inconsistencies, the provisions of this article and chapter thirty-
21 one-a shall prevail. 

§31-7-3. Definitions. 

1 As used in this article, unless the context otherwise requires a 
2 different meaning, the term: 

3 (a) "Board" shall mean the West Virginia board of banking 
4 and financial institutions; 
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5 (b) "Commissioner" or "commissioner of banking" shall 
6 mean the commissioner of banking of West Virginia and shall 
7 also include the department of banking of West Virginia; 

8 ( c) "Deposit" or "deposits" shall mean the unpaid balance 
9 of money or its equivalent received or held by an industrial 

10 bank organized pursuant to this article in the usual course 
11 of its business and for which it has given or is obligated to 
12 give credit, either conditionally or unconditionally, to a savings, 
13 time or thrift account, or which is evidenced by its certificate of 
14 deposit, but shall not include checking accounts or demand 
15 deposits or evidences or certificates of indebtedness; 

16 (d) "Industrial bank" shall mean any corporation formed 
17 under the provisions of this article with the approval of the 
18 board and which is authorized to receive deposits from the 
19 general public, and such corporations are hereby declared to 
20 be banking institutions within the meaning of section two, 
21 article one, chapter thirty-one-a, subject to the limitations 
22 contained in this article; and 

23 (e) "Industrial loan company" shall mean any corporation 
24 formed under the provisions of this article with the approval 
25 of the commissioner of banking of this state and which is 
26 authorized to sell or offer for sale its secured or unsecured 
27 evidences or certificates of indebtedness as hereinafter pre-
28 scribed, but shall not be authorized to accept deposits. 

§31-7-4. lncorporators; name; minimum capifal stock; voting rights 
of classes of stock; common stock to be paid in be
fore business commenced; use of certain words ID 
corporate name prohibited. 

1 (a) In the case of an industrial loan company, any number 
2 of persons, not fewer than thirteen, citizens of this state, may 
3 become an industrial loan company on the terms and condi-
4 tions and subject to the liabilities prescribed in this article. 
S The name of any industrial loan company formed under this 
6 article shall not contain the words "savings" or "savings and 
7 loan" and shall not be that of any other existing corporation 
8 of this state: Pravided, That any such corporation heretofore 
9 organized which uses the words "savings and loan" as a part 

10 of its corporate name shall be authorized to continue to use 
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11 such words. The capital stock of any such corporation shall 
12 not be less than twenty-five thousand dollars, and shall con-
13 sist of shares of common stock. The voting power and con-
14 trol of the corporation during its life shall be vested in the 
15 common stock only if more than one class of stock is to be 
16 issued. Such common stock, with which it will commence 
17 business, shall be paid in before such corporation shall be 
18 authorized to engage in business, except such business as is 
19 incidental and necessarily preliminary to its organization. 

20 (b) In the case of an industrial bank, any number of per-
21 sons, not fewer than thirteen, citizens of this state, may become 
22 an industrial bank on the terms and conditions and subject to 
23 the liabilities prescribed by this article and the provisions of 
24 article four, chapter thirty-one-a of this code subject to such 
25 exceptions contained in this article. The name of any industrial 
26 bank formed under the provisions of this subsection (b), sec-
27 tion four, shall be, "Industrial Financing Corporation," and 
28 shall include no other words except a trading area, community, 
29 city, county or other local identity approved by the board. The 
30 capital stock requirements of any such industrial bank shall be 
31 the same as those prescribed in subsections (a) and (c) of sec-
32 tion three, article four, chapter thirty-one-a of this code. The 
33 voting power and control of any industrial bank shall be vested 
34 in the common stock only and such corporations shall issue but 
35 one class of stock. Such common stock with which it will com-
36 mence business shall be paid in before such corporation shall be 
37 authorized to engage in business as an industrial bank except 
38 such business as is incidental and necessarily preliminary to its 
39 organization. 

§31-7-S. Industrial banks; requirements and procedure for in
corporation; agreement of incorporation; issuance of 
certificate of incorporation. 

1 Persons desiring to form an industrial bank shall sign and 

2 acknowledge an agreement of incorporation, as provided in 
3 article one of this chapter. 

4 The incorporators shall file with the board such agreement 
5 in duplicate and, when filed with the board, shall be accom-

6 panied by the statutory corporation charter fees, and an exam-
7 ination and investigation fee of one thousand dollars payable 
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8 to the board. If, at the time of such filing, the corporation 
9 has already qualified and is conducting business as an indus-

10 trial loan company, then an examination and investigation fee 
11 of five hundred dollars shall be payable to the board. When 
12 transmitting the agreement to the board, the incorporators shall 
13 designate by name and give the address of the attorney, agent 
14 or other responsible party with whom the board may commu-
15 nicate, on whom the board may call for further information, 
16 and to whom the board may officially report as to action on 
17 the agreement so filed with him. The agreement shall consti-
18 tute and may be considered and treated by the board as an 
19 application for the board's approval to incorporate and organ-
20 ize an industrial bank in this state. 

21 The provisions of section seven, article four, chapter thirty-
22 one-a of this code shall apply to any application for a charter 
23 and the issuance of such charter to any industrial bank. 

§31-7-6. Application for authority to organiu an industrial bank; 
contents; forms prescribed by commissioner. 

1 In addition to any of the requirements contained in chapter 
2 thirty-one-a of this code, written application for authority to 
3 establish an industrial bank shall be filed with the board by an 
4 existing industrial loan company or by a newly formed cor-
5 poration desiring to become an industrial bank and such ap-
6 plication shall include: 

7 (a) The name, residence and occupation of each incorpora-
8 tor and stock subscriber and the amount of stock held or sub-
9 scribed for by each, together with a statement under oath of 

10 each stock subscriber or stockholder that he subscribes for or 
11 holds such stock in good faith in his own right and not as 

12 agent or attorney or trustee for any undisclosed person, or, 

13 if such agency, attorney relationship or trusteeship exists, then 

14 the name, residence and occupation of the beneficial owners 
15 or prospective holders of such stock shall be included. 

16 (b) The proposed name of such industrial bank. 

17 (c) The total capital, the number of shares and the par 

18 value of such shares. 

19 (d) The address where the proposed industrial bank is to be 

20 located. 
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21 ( e) The names of the persons who are to serve as officers 
22 and directors of the proposed industrial bank and the official 
23 position proposed to be held by each. 

24 (f) Such additional information as may be prescribed by the 
25 board or the commissioner. 

26 Such application shall be made upon forms prescribed and 
27 furnished by the commissioner and the commissioner may 
28 require such information as he deems necessary to properly 
29 consider the merits of such application. 

§31-7-7. Examinadon and investigadon of proposed industrial 
bank by board. 

1 (a) When an agreement of incorporation and an applica-
2 tion, fully complying with the requirements of this article, have 
3 been filed with the board, it shall promptly make or cause to 
4 be made a careful examination and investigation relative to the 
5 · following: 

6 (1) The character, reputation, financial standin1 and mo-
7 tives of the organizers, incorporators and subscribers in or-
8 ganizing the proposed industrial bank; 

9 
10 

11 
12 
13 

14 

15 

16 

(2) The need for the facilities and services which the pro
posed industrial bank will offer in the community where it is 
to be located, giving particular consideration to the adequacy 
of existing banking services and facilities and financial institu
tions; 

(3) The present and future ability of the community to sup
port the proposed industrial bank and all other existing banking 
and other financial institution facilities and services in the 

17 community; 

18 ( 4) The character, financial responsibility, banking experi-
19 ence and business qualifications of the proposed officers; and 

20 (5) The character, financial responsibility, business experi-
2 1  ence and standing of the proposed stockholders and directors. 

22 (b) The board shall approve or disapprove the application, 
23 in the exercise of its reasonable discretion, but shall not ap-
24 prove such application unless it finds: 
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25 (I) Public convenience and advantage will be promoted by 
26 the establishment of the proposed industrial bank; 

27 (2) Local conditions assure reasonable promise of success-
28 ful operation for the proposed industrial bank and other finan-
29 cial institutions and other banking institutions already estab-
30 lish in the community; 

31 (3) The proposed capital structure is adequate; 

32 ( 4) The proposed officers and directors have sufficient 
33 banking experience, ability, character and standing to assure 
34 reasonable promise of successful operation; 

35 (5) The name of the proposed industrial bank is not so 
36 similar as to cause confusion with the name of an existing bank 
37 or other financial institution; and 

38 (6) Provision has been made for suitable banking house 
39 quarters in the community specified in the application. 

40 (c) In the course of its examination and investigation, the 
41 board may call upon the attorney, agent or other responsible 
42 person representing the incorporators and upon the incorpora-
43 tors for additional information and disclosures it deems neces-
44 sary in taking appropriate action on and making proper dis-
45 position of the application. 

46 (d) If the proposed industrial bank was in existence and 
47 was conducting its affairs as an industrial loan company prior 
48 to the effective date of this act, and was selling its certificates 
49 or evidences of indebtedness to the general public prior to 
50 January first, one thousand nine hundred seventy-four, the 

51 board shall not disapprove the application solely for the reasons 
52 set forth in subsections (a) (2), (a) (3), (b) (I) and (b) 

53 (2) of this section if the proposed industrial bank meets all 

54 other requirements. 

§31-7-8. Requirements for federal deposit insurance; notice to 

depositors npon termination. 

1 In addition to any other requirements set forth in this article, 

2 or which may be set forth in chapter thirty-one-a of this code, 

3 any proposed industrial bank shall qualify for federal deposit 

4 insurance and be, in fact, insured by the federal deposit insur-
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5 ance corporation prior to engaging in business as an industrial 
6 bank and shall maintain such insurance during its corporate 
7 existence as an industrial bank. 

8 If any industrial bank proposes or intends to terminate its 
9 insurance with the federal deposit insurance corporation or if 

10 notice of termination by the federal deposit insurance corpora
l! tion has been received by such industrial bank, such industrial 
12 bank shall abide by rules and regulations of the federal deposit 
13 insurance corporation. 

§31-7-9. Industrial loan companies; agreement of incorpomtion; 
issnance of certificate of incorporation; recordation; 
application for and issuance of certificate or license to 
engage in business. 

1 Persons desiring to form an industrial loan company shall 
2 sign and acknowledge an agreement of incorporation, as pro-
3 vided in article one of this chapter. 

4 The agreement shall be delivered to the secretary of state, 
5 who, after the agreement has been approved in writing by the 
6 commissioner of banking, shall issue to the incorporators his 
7 certificate under the great seal of the state as provided in 
8 article one of this chapter: Provided, That hereafter no charter 
9 shall be issued to any industrial loan company under the pro-

10 visions of this article, nor shall any amendment under general 
11 law or under the provisions of this article be made to the 
12 charter of any existing industrial loan company coming within 
13 the terms of this article, whether heretofore or hereafter orga-
14 nized, until the application for such charter or for an amend-
15 ment to such already existing charter has been approved in 
16 writing by the commissioner of banking. Such charter, when 
17 issued, shall be filed and recorded as provided by law for gen-
18 eral corporations organized under the laws of this state. The 
19 provisions of section five, article two, chapter thirty-one-a, in-
20 sofar as the same relates to financial institutions, other than 
21 banking institutions, shall apply to the application and issuance 
22 of a certificate or license by the commissioner to an industrial 
23 loan company. 

§31-7-10. Powers of industrial banks; limitation of powers. 

1 (a) The provisions of sections thirteen and fourteen, article 
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2 four, chapter thirty-one-a to the contrary notwithstanding, and 
3 subject to the provisions of subsection (b) of this section, in 
4 addition to the general powers conferred upon corporations by 
5 the laws of this state and subject to the restrictions, rules and 
6 regulations of the federal deposit insurance corporation and 
7 the provisions of chapter sixteen, Title 12 of the United 
8 States Code, each industrial bank organized pursuant to this 
9 article shall have power to exercise by its board of directors or 

10 duly authorized officers or agents only those powers conferred 
11 upon industrial loan companies under the provisions of section 
12 eleven of this article and in addition thereto shall have the 
13 
14 
15 
16 
17 
18 
19 

power to receive deposits from the general public only as long 
as such deposits are insured by the federal deposit insurance 
corporation, but shall not be depositories of funds from the 
government of the United States or from any of its agencies or 
political subdivisions or from the state of West Virginia or 
from any of its agencies or political subdivisions or from any 
other governmental agency. 

20 (b) Notwithstanding the provisions of subsection (a) of this 
21 section, an industrial bank under the provisions of this article 
22 shall not: 

23 (1) Make any loan under the provisions of this article for a 
24 longer period than two years from the date thereof, except 
25 upon express authorization of the board of directors of such 
26 industrial bank; 

27 (2) Hold at any one time the primary obligation or obliga-
28 tions of any one person, firm or corporation, for more than 
29 ten percent of the amount of the paid-up capital and surplus 
30 of such industrial bank; 

31 (3) Hold at any one time the obligation or obligations of 
32 persons, firms or corporations purchased from any person, 

33 firm or corporation in excess of twenty percent of the aggre-
34 gate paid-up capital and surplus of such industrial bank; 

35 (4) Make any loan or discount on the security of its own 
36 capital stock unless such security or purchase shall be neces-
37 sary to prevent loss upon a debt previously contracted in good 
38 faith. Stock so purchased or acquired shall be sold at public 
39 or private sale or otherwise disposed of within ninety days 
40 from the time of its purchase or acquisition; 
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41 (5) Have deposited with it deposits in an aggregate sum in 
42 excess of ten times the aggregate amount of its paid-up capital 
43 and surplus; 

44 (6) Deposit any of its funds except with a national or state 
45 bank doing business in this state or with solvent ban.king insti-
46 tutions in other states which are federally insured; 

47 ( 7) Pledge or hypothecate any of its securities or notes 
48 owned by it to any of its creditors except in the same manner as 
49 other banking institutions are permitted to do so under either 
50 the provisions of chapter thirty-one-a of this code, the rules and 
51 regulations of the com.missioner of banking or the rule.� and 
52 regulations of the federal deposit insurance corporation and the 
53 provisions of chapter sixteen, Title 12 of the United States 
54 Code; 

55 (8) Pay any fees, bonuses, co=issions, rewards, or other 
56 consideration to any person, firm or corporation for the privi-
57 lege of using any plan of operation, scheme or device for the or-
58 ganization or carrying on of business under this article, or the 
59 use of any name, trademark or copyright to be so used; nor shall 
60 any industrial bank organized under this article enter into any 
61 contract for such purpose or purposes, or for the purpose of 
62 giving to or vesting in any other corporation any power or 
63 authority over the organization or management of such in-
64 dustrial bank organized under this article; 

65 (9) Pay greater rates of interest on its deposits than are 
66 permitted to be paid by other banking institutions; 

67 

68 

( 10) Sell or offer for sale evidences or certificates of indebt
edness; or 

69 (11) Receive checking accounts or demand deposits. 

§31-7-11. Powers of industrial loan companies; limitation of powers. 

1 (a) In addition to the general powers conferred upon cor-
2 porations by the laws of this state, each industrial loan 
3 company shall have power to exercise by its board of directors 
4 or duly authorized officers or agents, subject to law, all such 
5 powers as shall be necessary to: 

6 (l) Lend money to any person, firm or corporation, se-
7 cured by the obligation of such person, firm or corporation, 
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8 or otherwise; and, in addition, to receive and require uniform 
9 periodical installments for the repayment of the loan; 

10 (2) Sell or offer for sale its secured or unsecured evidences 
11 or certificates of indebtedness, and such secured or unsecured 
12 evidences or certificates of indebtedness are hereby defined 
13 as money for the purpose of taxation, but every such evidence 
14 or certificate of indebtedness shall state, on its face, in a 
15 clearly visible manner approved by the commissioner, that 
16 such evidence or certificate of indebtedness is not federally 
17 insured; 

18 (3) Buy and sell bonds or choses in action of any person, 
19 firm or corporation; 

20 (4) Impose a charge of five cents for each default in the 
21 payment of one dollar, or fraction thereof, at the time at 
22 which any periodical installment for the repayment of a loan 
23 becomes due; 

24 (5) Demand and receive for loans or for notes, bills or 
25 evidences of debt discounted or purchased, such rate of 
26 interest as may be agreed upon by the parties, not exceeding 
27 the lawful rate of interest, and it shall be lawful to receive 
28 such interest in advance; 

29 (6) Charge for a Joan made pursuant to this section, one 
30 dollar for each fifty dollars, or fraction thereof, loaned, for 
31 expenses including any examination or investigation of the 
32 character and circumstances of the borrower, comaker or 
33 surety, and the drawing and taking the acknowledgment of 
34 necessary papers, or other expenses, incurred in making the 
35 Joan. No additional charge shall be made except to reimburse 
36 the corporation for money actually expended for additional 
37 service actually rendered the borrower. No charge shall be 
38 collected unless a Joan shall have been made as the result 
39 of such examination or investigation; 

40 (7) Purchase, hold and convey real estate as follows: 

41 (A) Such as shall be necessary for the convenient trans-
42 action of its business, including with its office other apart-
43 ments or offices to rent as a source of income, which invest-
44 ment shall not exceed twenty-five percent of its paid-in 
45 capital stock and surplus; 
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46 (B) Such as is mortgaged to it in good faith by way of 
47 security for loans made by or money due to such industrial 
48 loan company; 

49 (C) Such as is conveyed to it in satisfaction of debts 
50 previously contracted in the course of its dealings; 

51 (D) Such as is acquired by sale on execution or judgment 
5 2  or decree of any court in its favor. 

53 Industrial loan companies shall not purchase, hold or 
54 convey any real estate in any other case or for any other 
55 purpose whatever. Real estate shall be conveyed only by 
56 authority of the board of directors of any such industrial 
57 loan company. No real estate acquired in the cases con-
58 templated in paragraphs (B), (C) and (D) of subdivision ( 7) 
59  shall be held for a longer time than five years, unless such 
60 period shall be extended by the commissioner of banking. 

61 (b) An industrial loan company shall not: 

62 (1) Accept or receive deposits; 

63 (2) Make any loan under the provisions of this article for 
64 a longer period than two years from the date thereof, except 
65 upon express authorization of the board of directors of such 
66 company; 

67 (3) Hold at any one time the primary obligation· or 
68 obligations of any one person, firm or corporation, for more 
69 than ten percent of the amount of the paid-up capital and 
70 surplus of such industrial loan company; 

71 (4) Hold at any one time the obligation or obligations 
72 of persons, firms or corporations purchased from any person, 
73 firm or corporation in excess of twenty percent of the aggre-
74 gate paid-up capital and surplus of such industrial loan 
75 company; 

76 (5) Make any loan or discount on the security of its own 
77 capital stock (controlling and voting stock, if there be more 
78 than one class), unless such security or purchase shall be 
79 necessary to prevent loss upon a debt previously contracted 
80 in good faith. Stock so purchased or acquired shall be sold 
81 at public or private sale or otherwise disposed of within 
82 ninety days from the time of its purchase or acquisition; 
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83 (6) Have outstanding at any time its evidences or cer-
84 tificates of indebtedness, in an aggregate sum in excess of 
85 ten times the aggregate amount of its paid-up capital (voting 
86 and controlling stock) and surplus; 

87 (7) Deposit any of its funds with any other moneyed 
88 corporation unless such corporation has been designated as 
89 such depository by a vote of the majority of the board of 
90 directors; 

91 (8) Pledge or hypothecate any of its securities or notes 
92 owned by it to any creditor, except that such companies shall 
93 have the power to rediscount or to borrow money from any 
94 source in addition to selling its evidences or certificates of in-
95 debtedness, but the aggregate amount of such rediscounting and 
96 borrowing shall at no time exceed the sum total of the capital, 
97 surplus and reserve funds of such company, and the security so 
98 pledged therefor shall not exceed two times the amount bor-
99 rowed and rediscounted; 

I 00 (9) Pay any fees, bonuses, commissions, rewards, or other 
101 consideration to any person, firm or corporation for the 
102 privilege of using any plan of operation, scheme or device for 
I 03 the organization or carrying on of business under this article, 
104 or the use of any name, trademark or copyright to be so used; 
105 nor shall any industrial loan company under this article enter 
106 into any contract for such purpose or purposes, or for the pur
l 07 pose of giving to or vesting in any other corporation any power 
108 or authority over the organization or management of corpora
l 09 tions under this article. 

§31-7-12, Cash reserves, 

1 (a) Every industrial bank organized pursuant to this article 
2 shall at all times maintain a cash reserve equal to five percent 

3 of its aggregate deposits and for such purpose the regulatory, 
4 reporting and penalty provisions of section twenty-two, article 
5 four, chapter thirty-one-a of this code shall apply to such 
6 reserves as shall the provision of said section twenty-two with 

7 respect to the form or nature of such reserves, 

8 (b) Every industrial loan company organized pursuant to 
9 the provisions of this article, shall at all times maintain a 
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10 cash reserve equal to five percent of its issued and outstanding 
11 evidences or certificates of indebtedness and the commissioner 
12 may prescribe by rule or regulation the form or nature of such 
13 reserves. 

§31-7-13. Supervision and control. 

1 (a) Every industrial loan company shall be subject to 
2 the inspection, examination, supervision, jurisdiction and con-
3 trol of the commissioner and the board in the same manner 
4 and to the same extent as is the case of banking institutions 
5 organized under the laws of this state under the provisions of 
6 chapter thirty-one-a of this code insofar as the same are appli-
7 cable thereto. Where forty percent or more of the common 
8 stock of any industrial loan company is owned or is held in trust 
9 for the benefit of or by any other single firm, corporation, part-

10 nership or association, such other firm, corporation, partnership 
11 or association shall also be subject to the same jurisdiction and 
12 powers of inspection, examination, supervision and control of 
13 the commissioner and of the board in the same manner and to 
14 the same extent as if such other firm, corporation, partnership 
15 or association were an industrial loan company. 

16 (b) Every industrial bank shall be subject to the inspection, 
17 examination, supervision, jurisdiction and control of the com-
18 missioner and of the board in the manner provided in chapter 
19 thirty-one-a of this code and to the same extent as is the case 
20 of other banking institutions organized under the laws of 
21 this state and in addition, shall be subject to all of the 
22 provisions, regulations and requirements of the federal deposit 
23 insurance corporation including the right of inspection, exami-
24 nation, supervision and control as may be required by the 
25 federal deposit insurance corporation. 

§31-7-14. Branch industrial loan companies or industrial baoks for
bidden; limited off-premises industrial bank facility 
permitted; limitation on purchases of industrial bank 
stock; peoalties. 

1 (a) No industrial loan company or industrial bank shall: 

2 (1) Install or maintain any branch industrial loan com-
3 pany or branch industrial bank; or 
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4 (2) Engage in business at any place other than at its prin-
5 cipal office in this state: Provided, That at any time any such 
6 industrial bank may operate one and only one off-premises 
7 walk-in or drive-in industrial banking facility, on or in con-
8 junction with or entirely seperate from a parking lot for the 
9 customers of such industrial bank, for the purpose of receiving 

10 deposits, cashing checks, making change, selling and issuing 
11 money orders and travelers checks and receiving payments on 
12 installment accounts, and for no other purposes, provided such 
13 off-premises banking facility is located within two thousand feet 
14 of the banking house premises of the industrial bank operating 
15 such off-premises facility measured between the nearest points 
16 of the banking house premises and the premises on which such 
17 off-premises banking facility is located. 

18 (b) It shall be unlawful for any individual, partnership, 
19 society, association, firm, institution, trust, syndicate, public 
20 or private corporation, or any other legal entity, or combina-
21 tion of entities acting in concert, to directly or indirectly own, 
22 control or hold with power to vote, twenty-five percent or more 
23 of the voting shares of more than seven industrial banks, or 
24 to control in any manner the election of a majority of the 
25 directors of more than seven industrial banks, and the pro-
26 visions of this subsection shall govern and control irrespective 
27 of any other provision of this code restricting or limiting the 
28 ownership or control of voting shares of industrial banks or the 
29 control of the election of directors thereof, whether such other 

30 provision was enacted before or after the enactment of this 
31 article. 

32 ( c) Any violation of any provision of this section shall 
33 constitute a misdemeanor offense punishable by applicable 

34 penalties as provided in section fifteen, article eight, chapter 

35 thirty-one-a of this code." 

§31-7-1S. Subrogation. 

1 The provisions of section 1821 (g), chapter sixteen, Title 
2 12 of the United States Code shall specifically apply to 

3 and shall be a condition upon each deposit in an industrial 

4 bank to the same extent as if such provisions were set forth in 

5 extenso herein. 
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§31-7-16. Annual and special meetings of stockholders; quorum; 
annual report; voting; proxies. 

1 The stockholders of each industrial loan company shall 
2 meet annually in the month of February, a majority of the 
3 outstanding voting stock to constitute a quorum; and it shall 
4 be the duty of the secretary to prepare and submit to the 
5 stockholders a clear and concise statement of the financial 
6 condition of the corporation as of the close of business on the 
7 last day of the year next preceding. At such meeting the stock-
8 holders shall elect a board of directors of not less than five nor 
9 

10 
11 
12 

more than twenty-five, a majority of which shall be bona fide 
residents of the state of West Virginia. Special meetings may be 
called by order of the board of directors or by request in 
writing of ten per centum of the stockholders. 

13 In all elections of directors of the corporation each stockhold-
14 er shall have the right to cast one vote for each share of stock 
15 owned by him and entitled to vote, and he may cast the same in 
16 person or by proxy, for as many persons as there are directors 
17 to be elected, or be may cumulate such votes and give one can-
18 didate as many votes as the number of directors to be elected 
19 multiplied by the number of his shares of stock shall equal; or 
20 he may distribute them on the same principle among as many 
21 candidates and in such manner as he may desire, and the direc-
22 tors shall not be elected in any other manner, and on any other 
23 question to be determined by a vote of shares at any meeting of 
24 stockholders each stockholder shall be entitled to one vote for 
25 each share of stock owned by him and entitled to vote, and he 
26 may exercise this right in person or by proxy, but if by proxy, in 
27 no instance can it be voted in any meeting other than which it 
28 was first intended. 

29 The provisions of section twenty, article four, chapter thirty
JO one-a shall govern and control stockholders' meetings of in-
31 dustrial banks. 

§31-7-17. Directors; officers. 

1 The affairs of every industrial bank and industrial loan 
2 company shall be managed by a board of not less than five 
3 nor more than twenty-five directors who shall meet at least 
4 once each month, a majority of whom shall at all times be 
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5 bona fide residents of this state, and shall own and hold 
6 in his own name at least five hundred dollars par value in 
7 unpledged shares of the capital stock or voting stock of such 
8 industrial bank or industrial loan company. 

9 Immediately upon the adjournment of the stockholders' 

l 0 meeting or as soon thereafter as convenient, the newly 
11 elected directors shall meet and every such director elected 
12 shall take an oath that he will, so far as duty devolves on 
13 him, diligently and honestly administer the affairs of such 
14 industrial bank or industrial loan company, and will not know-
15 ingly and willingly violate, or permit to be violated, any of the 
16 provisions of this article, and that be is the owner in good 
17 faith, and in his own right, of at least five hundred dollars 
18 par value in shares of the capital stock of such industrial bank 
19 or industrial loan company, as required by this section, 
20 subscribed by him or standing in his name on the books of such 
21 industrial bank or loan company, and that the same are not 
22 hypothecated or in any way pledged as security for any loan 
23 or debt. Such oath, when subscribed by the director making 
24 it, and certified by the officer before whom it was taken, shall 
25 immediately be transmitted to the commissioner of banking, 
26 and shall be filed and preserved in his office. Should a director 
27 fail to subscribe to the oath herein provided for within sixty 
28 days after notice of his election or at any time after qualifying 
29 as such, sell or dispose of, or in any manner bypothecate or 
30 pledge as security for a debt or obligation, such qualifying 
31 shares, or any number thereof, necessary for his qualification, 
32 or due to death, resignation or inability to serve of any 
33 elected director, thereupon the remaining directors shall elect 
34 another director in his stead. 

35 It shall be the duty of the board at their organization meeting 

36 or as soon thereafter as convenient to elect a president who 

37 shall be a director, one or more vice presidents, a secretary 
38 or manager, treasurer and such other officers necessary for 
39 the conduct of business as may be designated in the bylaws. 

§31•7-18. Chief executive and other officers to be bonded; personal 
Uability of directors for manager's defalcation. 

l (a) The directors of every industrial loan company shall 
2 require the manager or other chief executive ofiicer appointed 
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3 by them in lieu of a manager, before he performs or enters up-
4 on any duties as such manager or chief executive officer, to 
5 give a bond or bonds, with a surety company authorized to 
6 transact business in this state as surety thereon, the amount to 
7 be fixed by them, but in no case shall the penalty be less than 
8 five thousand dollars. Other officers and personnel are to be 
9 bonded in amounts commensurate with their duties and re-

10 sponsibilities, to be fixed by the board of directors, and all 
11 bonds are to be approved by the commissioner of banking and 
12 a copy filed with his department; and it shall be the duty of 
13 the directors, as often as once in every year, to pass upon the 
14 sufficiency of such bond or bonds, and if insufficient, to re-
15 quire without delay new and additional bonds and securities to 
16 be given. H the directors shall fail to perform any or all of the 
17 requirements of this section, they shall be jointly and severally 
18 liable to the industrial bank or to the industrial loan company, 
19 as the case may be; to the extent of any defalcation of or de-
20 ficiency in the funds of such bank or company created or 
21 oaused by such manager, not in excess of the penalty of his 
22 bond, the same to be recovered by such industrial bank or 
23 industrial loan company in any court of competent jurisdiction 
24 of this state. 

25 (b) The directors, managers, chief executive officers and 
26 employees of an industrial bank shall give a bond or bonds as 
27 may be required by the provisions of chapter thirty-one-a of 
28 this code and the federal deposit insurance corporation. The 
29 requirements of said chapter thirty-one-a and the requirements, 
30 rules and regulations of the federal deposit insurance corpor-
31 ation shall apply to any defalcation of any such bond or bonds. 

§31-7-19. List of stockholders; right of inspection. 

1 The president, manager or treasurer of every industrial bank 
2 or of every industrial loan company shall at all times cause to 
3 be kept a true and accurate list of the names of stockholders 
4 of record, with the amount of stock held by each, which list 
S shall at all times during business hours be open to the inspec-
6 tion of any stockholder, or to the inspection of the commis-
7 sioner or his duly authorized representative or to the autho-
8 rized personnel or representatives of the federal deposit insur-
9 ance corporation. 
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§31-7-20. Dividends. 

1 The board of directors of any industrial loan company may 
2 at any time declare dividends out of the net accrued cash earn-
3 ings of the company, payable upon the controlling and voting 
4 stock thereof, but no such dividend shall be paid until after 
5 the payment of all the fixed amounts agreed to be paid upon 
6 other classes of stock and the interest upon the evidences or 
7 certificates of indebtedness of the company. Unearned interest, 
8 accrued and uncollected interest shall not be distributed as a 
9 part of the profits. 

10 Dividends of an industrial bank shall be declared and paid 
11 in accordance with the provisions of section twenty-five, article 
12 four, chapter thirty-one-a of this code. 

§31-7-21. Amendments to bylaws by industrial loan companies. 

1 The stockholders at any regular, or special meeting called 
2 for that purpose, may amend the bylaws of any industrial loan 
3 company organized under the provisions of this article, but 
4 before they become operative they must be appproved by the 
5 commissioner of banking. 

§31-7-22. Voluntary dissolution of industrial loan companies, 

1 Whenever any industrial loan company shall determine by 
2 its board of directors, with the consent of three fourths of the 
3 holders of its controlling and voting stock, to discontinue its 
4 business and settle its affairs, it shall be lawful for such board 
5 of directors to file with the commissioner of banking of this 
6 state a certificate in writing, signed and acknowledged by such 
7 stockholders, expressing such consent, and likewise the certi-
8 ficate of the board of directors under the corporate seal, set-

9 ting forth such intention, and that they thereby surrender to 
1 O the state their corporate privileges and powers and authority 
11 to do business as an industrial loan company. Thereupon such 
12 corporation shall be deemed and taken to be dissolved, except 
13 for the purpose of distributing its assets and otherwise settling 
14 its affairs, as provided in article one of this chapter. 

§31-7-23. Loans to officers and employees of industrial loan com
panies; penalty. 

1 No industrial loan company shall make any loan to its 
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2 president, its vice president, its manager, or to any of its di-
3 rectors, or to any of its clerks, tellers, bookkeepers, agents, ser-
4 vants or other persons in its employ, until the proposition to 
5 make such loan, stating the amount, terms and security, if 
6 any, offered therefor shall have been submitted in writing by 
7 the person desiring the same to a meeting of the board of di-
8 rectors of such company or of the executive or discount com-
9 mittee of such board, if any, and accepted and approved by 

10 the vote of a majority of those present constituting a quorum. 
11 The president, vice president, director, manager, clerk, teller, 
12 bookkeeper, or agent of any industrial loan company who 
13 knowingly violates this section, or who aids or abets any offi-
14 cer, clerk or agent in any such violation, shall be deemed guilty 
15 of a misdemeanor, and, upon conviction thereof, shall be fined 
16 not more than one thousand dollars or imprisoned in the 
17 county jail not more than one year, or both. 

§31-7-24. Advertising requirements and prohibitions. 

1 (a) No industrial loan company shall hereafter advertise 
2 for the purpose of soliciting the sale or offer for sale of its 
3 secured or unsecured evidences or certificates of indebtedness 
4 irrespective of the advertising media used unless such adver-
5 tisement shall contain a statement that such corporation is not 
6 insured by any agency of the federal government and that such 
7 evidences or certificates of indebtedness are not insured by any 
8 agency of the federal government unless such insurance does 
9 in fact exist and, if so, the amount of such insurance shall be 

10 stated; nor shall any such advertisement refer to such evi-
11 dences or certificates of indebtedness as "savings accounts," 
12 "deposits" or "savings deposits" and the use of such terms in 
13 any such advertisement is hereby prohibited. 

14 The display of the words "NOT FEDERALLY INSURED" 
15 in letters at least one third the size of the largest type size used 
16 in any display or advertisement, but in no event smaller than 
17 twelve point type bold upper case, shall be deemed to be com-
18 pliance with this section. 

19 (b) No industrial bank shall advertise itself as a bank nor 

20 shall any of its advertisements, irrespective of the media used, 

21 contain the word or term "bank," "banker," "banking com-
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22 pany," "banking association," ''bankers association," "savings 
23 bank" or "trust company." 

§31-7-25. Restrictions upon statements or advertisements relating 
to guaranteeing the payment to holders ol certificates of 
indebtedness; nse of certain symbols or devices pro
hibited. 

I (a ) No industrial loan company in advertising for the pur-
2 pose of soliciting the sale or offer for sale or for any other pur-
3 pose related to the sale of its secured or unsecured evidences or 
4 certificates of indebtedness or for any other purpose irrespective 
5 of the media used or in any statements made in any manner to 
6 any prospective purchaser of such evidences or certificates shall 
7 state that the payment required by the terms of such evidences 
8 or certificates of indebtedness is guaranteed unless such pay-
9 ment is so guaranteed by a source or from resources which are 

IO independent of and separate from the resources and assets of 
11 such company and if so guaranteed the source, terms and con-
12 ditions of such guarantee shall be stated upon the face of every 
13 such evidence or certificate of indebtedness in the manner and 
14 form prescribed by the commissioner and such source, terms 
15 and conditions shall be first approved in writing by the com-
16 missioner. 

17 (b) No industrial loan company shall use in any of its 
18 advertisements, signs, displays, stationery, or documents or 
19 in any other manner use any symbol, device, trademark or 
20 seal which is alike or deceptively similar to any device, 
21 symbol, trademark, or seal of the federal deposit insurance 
22 corporation or of any other federal agency or of any other 
23 corporation authorized to transact business in this state 
24 and any such symbol, device, trademark or seal proposed to 
25 be adopted or used by any such industrial loan company 
26 shall, prior to its adoption or use, be approved in writing 
27 by the commissioner. 

§31-7-26. Rules and regulations. 

I The commissioner and the board may, from time to time, 
2 adopt and promulgate such rules and regulations as they 
3 deem appropriate to carry into effect the provisions of this 
4 article in accordance with the provisions of chapter thirty-
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5 one-a of this code. All such rules and regulations shall be 
6 so adopted and promulgated in the manner prescribed in 
7 chapter twenty-nine-a of this code and the provisions of said 
8 chapter twenty-nine-a shall apply to the adoption and pro-
9 mulgation of such rules and regulations as if such provisions 

10 were set forth in extenso herein. 

§31-7-27. Addidonal powers and duties of the commissioner; fees; 
powen of the board; appeals and judicial review. 

1 (a) Except as may be inconsistent with the provisions of 
2 this article, all of the duties, powers and authority imposed 
3 upon the commissioner or vested in him by the provisions 
4 of chapter thirty-one-a of this code shall be applicable with 
5 respect to industrial banks and industrial loan companies 
6 created pursuant to the provisions of this article and all fees, 
7 costs and expenses authorized to be collected by the com-
8 missioner by the terms of said chapter thirty-one-a shall 
9 apply to and be collected from such industrial banks and 

10 industrial loan companies when appropriate. Appeals from 
11 any orders or actions of the commissioner or judicial review 
12 thereof shall be in the same manner as may be prescribed in 
13 chapter twenty-nine-a of this code. 

14 (b) Except as may be inconsistent with the provisions of 
15 this article, the board shall have the same general powers and 
16 duties with respect to industrial banks and industrial loan 
17 companies organized and created under the provisions of this 
18 article as are contained in chapter thirty-one-a of this code. 
19 All provisions for bearing procedures and procedures for 
20 judicial review and appeals therefrom as are contained in 
21 said articles three and eight, chapter thirty-one-a shall apply 
22 to this article to the same extent as if such provisions were 
23 set forth in extenso herein. 

§31-7•2.8. Article applicable to existing companies of like nature 
originally cbartel'ed under building and loan associa
tion laws. 

1 Any corporation now organized, existing and doing any 

2 business in this state on a plan which would come within the 

3 scope of the regulatory provisions of this article, and which 

4 was originally chartered with the approval of the commissioner 
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5 of banking under the laws of this state providing for the 
6 organization of building and loan associations, shall fully 
7 comply with, and be subject to, all the regulatory provisions 
8 hereof and shall be subject to the supervision and control of 
9 the commissioner as herein provided; but nothing herein 

10 shall affect or modify the corporate existence of any such 
11 existing corporation, and any such existing corporation shall 
12 be authorized and allowed to sell the full amount of its 
13 present authorized capital stock on the terms and conditions 
14 heretofore approved by the commissioner. 

§31-7-29. Severability and constitutionality. 

1 
2 
3 
4 
5 

6 

7 

Article 

li any provisions of this article or the application thereof to 
any person or circumstance is held to be unconstitutional or 
otherwise invalid, the remainder of this article and the applica
tion of such provision to other persons or circumstances shall 
not be affected thereby, and it shall be conclusively presumed 
that the Legislature would have enacted the remainder of this 
article without such invalid or unconstitutional provisions. 

CHAPTER 31A. BANKS AND BANK.ING. 

l. General Provisions and Definitions. 

4. Banking lnstllutlons and Services Generally. 

ARTICLE l, GENERAL PROVISIONS AND DEFINITIONS. 

§JlA-1-2. Definitions. 

1 As used in this chapter, unless the context in which used 
2 plainly requires a different meaning: 

3 (a) The word "action," in the sense of a judicial pro-
4 ceeding, means any proceeding in a court of competent juris-
5 diction in which rights are adjudicated and determined and 
6 shall embrace and include recoupment, counterclaim, setoff 
7 and other related, similar and summary proceedings; 

8 (b) The words "bank" and "banking institution" mean a 
9 corporation heretofore or hereafter chartered to conduct a 

10 banking business under the laws of West Virginia or an 
11 association heretofore or hereafter authorized to conduct a 
12 banking business in West Virginia under the laws of the 
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13 United States and having its principal office in this state and 
14 shall embrace and include a trust company or an institution 
15 combining banking and trust company facilities, functions and 
16 services so chartered or authorized to conduct such business 
17 in this state, and shall include industrial banks authorized by 
18 article seven, chapter thirty-one of this code, subject to the 
19 limitations therein imposed on such industrial banks and 
20 further subject to the limitations imposed thereon in this 
21 article; 

22 ( c) The term "banking business" means the functions, 
23 services and activities contained, detailed and embraced 
24 in sections thirteen and fourteen of article four of this chapter 
25 and as elsewhere defined by law; 

26 (d) The word "board" means the West Virginia board of 
27 banking and financial institutions; 

28 (e) The words "commissioner" or "commissioner of bank-
29 ing" mean the commissioner of banking of West Virginia; 

30 
31 

(f) The word "community" means a city, town or other 
incorporated area, or, where not so incorporated, a trading 

32 area; 

33 (g) The word "department" means the department of 
34 banking of West Virginia; 

35 (h) The words "deputy commissioner" or "deputy com-
36 missioner of banking" mean the deputy commissioner of 
37 banking of West Virginia; 

38 (i) The word "fiduciary" means any trustee, agent, execu-
39 tor, administrator, curator, committee, guardian or conserva-
40 tor, special commissioner, receiver, trustee in bankruptcy, 
41 assignee for creditors, or any holder of a similar position of 
42 trust or responsibility; 

43 (j) The words "financial institutions" mean banks, build-
44 ing and loan associations, industrial banks, industrial loan 

45 companies, small loan companies, credit unions and all other 
46 similar institutions, whether persons, firms or corporations, 

47 which are by law under the jurisdiction and supervision of 

48 the commissioner of banking; 
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49 (k) The word "officer" when referring to any financial 
50 institution, means any person designated as such in the bylaws 
51 and includes, whether or not so designated, any executive 
52 officer, the chairman of the board of directors, the chairman 
53 of the executive committee, and any trust officer, assistant 
54 vice president, assistant treasurer, assistant secretary, assistant 
55 trust officer, assistant cashier, assistant comptroller, or any 
56 other person who performs the duties appropriate to those 
57 offices, and the term "executive officer" as herein used, when 
58 referring to banking institutions, means an officer of a bank 
59 whose duties involve regular, active and substantial participa-
60 tion in the daily operations of such institution and who, by 
61 virtue of his position, has both a voice in the formulation of 
62 the policy of the bank and responsibility for implementation 
63 of the policy, such responsibility of and functions performed 
64 by the individual, and not his title or office, being determina-
65 tive of whether he is an "executive officer"; 

66 (I) The words "person" or "persons" mean any individual, 
67 partnership, society, association, firm, institution, company, 
68 public or private corporation, state, governmental agency, 
69 bureau, department, division or instrumentality, political sub-
70 division, county court, municipality, trust, syndicate, estate or 
71 any other legal entity whatsoever, formed, created or existing 
72 under the laws of this state or any other jurisdiction; 

73 (m) The words "safe-deposit box" mean a safe-deposit 
74 box, vault or other safe-deposit receptacle maintained by a 
75 lessor bank, and the rules relating thereto apply to property or 
76 documents kept therein in the bank's vault under the joint 
77 control of lessor and lessee; 

78 (n) The words "state bank" or "state banking institution" 
79 mean a bank chartered under the laws of West Virginia, as 
80 distingnished from a national banking association; and 

81 ( o) The words "trust business" mean the functions, services 
82 and activities contained, detailed and embraced in section 
83 fourteen of article four of this chapter and as elsewhere de-
84 fined by lit\\' and as may be included within the meaning of 
85 the term "banking business." 
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AllTICLE 4. BANKING INSTITUTIONS AND SERVICF.s GENERALLY. 

§31A-4-14. Trust powers of banking institutions. 
§3 lA-4-22. Reserves required of banking institutions; reports; penalties. 

§31A-4-14. Trost powers of banking institutions. 

1 Every state banking institution, except industrial banks 
2 created and organized pursuant to the provisions of article 
3 seven, chapter thirty-one of this code, which files the certificate 
4 required in the following section and which is otherwise autho-
5 rized to do so, shall have and exercise the following powers: 

6 (a) All the powers, rights and privileges of any state bank-
7 ing institution; 

8 (b) To act as trustee, assignee, special commissioner, gen-
9 eral or special receiver, guardian, executor, administrator, 

10 committee, agent, curator, or in any other fiduciary capacity, 
11 and to take, assume, accept and execute trusts of every de-
12 scription not inconsistent with the Constitution and laws of 
13 the United States of America or of this state; and to receive, 
14 bold, manage and apply any sinking fund on the terms and for 
15 the purposes specified in the instrument creating such fund; 

16 (c) To act as registrar, transfer agent or dividend or coupon 
17 paying agent for any corporation; 

18 (d) To make, bold and dispose of investments and establish 
19 common trust funds, and account therefor, pursuant to the 
20 provisions of chapter forty-four of this code; 

21 (e) To purchase and sell and take charge of and receive the 
22 rents, issues and profits of any real estate for other persons or 
23 corporations; 

24 (f) To act as trustee or agent in any collateral trust and in 
25 order to secure the payment of any obligations of any person, 
26 firm, private corporation, public corporation, public body or 
27 public agency to receive and hold in trust any items of personal 
28 property (including without limitation notes, bonds, debentures, 
29 obligations and certificates for shares of stock) with the right in 
30 case of default to sell and dispose of such personal property 
31 and to collect, settle and ad just any obligations for the pay-
32 ment of money, and at any sale of such personal property held 
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33 by it, to purchase the same for the benefit of all or any of the 
34 holders of the obligations, to secure the payment of which such 
35 items of personal property were pledged and delivered to the 
36 trustee or agent. Any such sale may be made without any pro-
37 ceedings in any court, and at such times and upon such terms 
38 as may be specified in the instrument or instruments creating 
39 the trust, or, in the absence of any specification of terms, at 
40 such time and upon such terms as the trustee shall deem rea-
41 sonable; and 

42 (g) To do and perform any act or thing requisite or neces-
43 sary in, or incidental to, the exercise of the general powers 
44 herein set forth. 

45 All national banks having their principal offices in this state 
46 which have been, or hereafter may be, authorized under the 
47 laws of the United States to act as trustee and in other fidu-
48 ciary capacities in the state of West Virginia shall have all the 
49 rights, powers, privileges and immunities conferred hereunder, 
50 provided they have a capital of at least one hundred thousand 
51 dollars and comply with the requirements hereof. 

§JlA-4-22. Reserves required of banking imtitutions; reports; 

penalties. 

I Each state banking institution, except industrial banks 
2 created and organized pursuant to the provisions of article 
3 seven, chapter thirty-one of this code shall at all times main-
4 tain on hand as a reserve in lawful money of the United 
5 States of America an amount equal to at least seven percent 
6 of the aggregate of all of its deposits which are subject to 
7 withdrawal on demand and three percent of its time deposits. 
8 Whenever the commissioner of banking shall determine that 

9 the maintenance of sound banking practices or the prevention 
IO of injurious credit expansion or contraction makes such 
11 action advisable, he may by rule or regulation from time to 
12 time change such requirements as to reserves against demand 
13 or time deposits, or both, but the reserves so prescribed shall 

14 in no event be less than those specified in this section nor 
15 more than twice those specified. Whenever such reserve shall 
16 fall below that required, the institution shall ·not thereafter 
17 make any new loan or investment until the required reserve 
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18 shall be restored. For the purpose of computing such reserve, 
19 all deposits requiring notice of thirty days or more for with-
20 drawal and time certificates of deposit and Christmas savings 
21 shall be deemed time deposits, and all checking accounts, 

22 certified checks, cashier's checks, demand certificates of deposit 
23 and balances due other banks shall be deemed demand de-
24 posits. But in lieu of lawful money on hand, four fifths of 

25 such reserve may consist of balances payable on demand 
26 from any national or state bank doing business in this state 

27 or solvent banking institutions in other states. The reserve 
28 balances required herein shall be computed on the basis of 
29 average daily net deposit balances and average daily currency 

30 and coin during biweekly periods. The required reserve bal-
31 ance of each bank shall be computed at the close of business 
32 each day based upon its net deposit balances and currency and 
33 coin at the opening of business on the same day. The 
34 biweekly period shall end at the close of business on days 
35 to be fixed by the commissioner in his promulgated rules 

36 and regulations. When, however, the reserve computation 
37 period ends with a nonbusiness day, or two or more con-
38 secutive nonbusiness days, such nonbusiness day or days may, 
39 at the option of the banking institution, and whether or not 
40 it had a deficiency in reserve balances in such computation 
41 period, be included in the next biweekly computation period. 

42 The commissioner shall, by rule and regulation, require 
43 regular reports from such banking institutions, which reports 
44 shall be submitted at such times and contain such information 
45 as will enable the commissioner to adequately supervise the 
46 maintenance of reserves under this section. Penalties for any 
4 7 deficiencies in the required reserves of any banking institution 
48 shall be assessed monthly by the commissioner on the basis 
49 of average daily deficiencies during each of the computation 
50 periods ending in the preceding calendar month. Such 

51 penalties shall be assessed at a rate of two percent per annum 

52 above the lowest rate applicable to borrowings by member 

53 banks from the federal reserve bank of the district in which 
54 such deficient institution is located on the first day of the 
55 calendar month in which the deficiencies occurred. Such 

56 penalties shall be paid by the commissioner into the treasury 

57 of the state of West Virginia and credited to the general fund. 
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58 Compliance on the part of any such banking institution 
59 which is a member of the federal reserve system with the 
60 reserve requirements of the Federal Reserve Act, as amended, 
61 shall be full compliance with the provisions hereof. No such 
62 member bank shall be required to carry or maintain a reserve 
63 other than such as required under terms of the Federal 
64 Reserve Act, as amended. 

CHAPTER 7 
(S. I. 539-By M,. Harman and Mr. Hinkle) 

(P111111ed March 9, 1974; In effect ninety days from passage. Approved by the Govemor.J 

AN ACT to amend article eight, chapter thirty-one-a of the code 
af West Virginia, one thousand nine hundred thirty-one, as 
amended, by adding thereto a new section, designated sec
tion twelve-a, relating to prohibiting the transaction o1. 

banking business in a mobile unit not permanently at
tached to the real estate. 

Be it enacood by the Legislature of WeBt Virginia: 

That article eight, chapter thirty-one-a of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be amended by adding thereto a new section, designated sec
tion twelve-a, to read as follows: 

ARTICLE 8. HEARINGS; ADMINISTRATIVE PROCEDURES; JIJDI

CIAL REVIEW; UNLAWFUL ACTS; PENALTIES. 

§31A-8-12a. Banking from mobile units prohibited. 

1 It is illegal for any banking institution, building and 
2 loan association, industrial loan company or small loan 
3 company to conduct its business in a facility that is a 
4 mobile unit not permanently attached to the real estate 
5 upon which it is located, except that such mobile units 
6 may be used as temporary banking quarters pending 
7 construction of a permanent bank building on the same 
8 or adjacent property thereto if a charter for said bank 
9 has previously been approved. 



52 BoNDBD lNDBBTBDNl!SS [Ch. 8 

CHAPTER 8 
(H. I. 1024-ly Mis■ Pn,ster■ ■ncl Mr. Sommerville) 

(Paaed March 8, 1974; ln effect from passage. Approved by the Governor.] 

AN ACT to amend and reenact sections two and three, article one, 
chapter thirteen of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to bond issues by local 
units of government; and expanding the purposes for which 
bonds may be issued by local units of government. 

Be it enacted by the Legislature of West Virginia: 

That sections two and three, article one, chapter thirteen of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 1. BOND ISSUES FOR ORIGINAL INDEBTEDNESS. 

§13-1-2. Purposes for which bonds may be issued. 
§13-1-3. Amount and purpose of indebtedness for which bonds may be issued. 

§13-1-2. Purposes for which bonds may be issued. 

1 Debt may be incurred and bonds issued under this article for 
2 the purpose of acquiring, constructing and erecting, enlarging, 
3 extending, reconstructing or improving any building, work, 
4 utility or undertaking, or for furnishing, equipping and ac-
5 quiring or procuring the necessary apparatus for any building, 
6 work, improvement or department, or for establishing and 
7 maintaining a library or museum for the public use, or 
8 a building or structure for educational purposes, or acquiring 
9 a recreation park for the public use, or for acquiring, con-

10 structing, furnishing, equipping and maintaining civic arenas, 
11 auditoriums, exhibition balls and theaters, or for other similar 
12 corporate purpose, for which the political division is authorized 
13 to levy taxes or expend public money. But no bonds shall 
14 be issued for the purpose of providing funds for the current 
15 expenses of any body or political division. Interest accruing 

16 during the construction period, that is to say, the time when 

17 an improvement is under construction and six months there-

18 after, shall be deemed a part of the cost of the improvement, 

19 and shall not be deemed current expenses. All engineering 
20 and inspection costs, including a proper proportion of the 
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21 compensation, salaries and expenses of the engineering staff 
22 of the political division properly chargeable to any work or 
23 improvements, as determined by the governing body, or the 
24 estimated amount of such costs, shall be deemed part of the 
25 cost of an improvement. All costs and estimated costs of the 
26 issuance of bonds shall be deemed a part of the cost of the 
27 work or improvement, or of the property, or of the carrying 
28 out of the purposes for which such bonds are to be issued. 
29 The power to acquire or construct any building, work or 
30 improvement as herein provided shall be deemed to include 
31 the power to acquire the necessary lands, sites and rights-of-
32 way therefor. 

33 Bonds may also be issued by any municipality having a 
34 population of fifty thousand or more or by any county for the 
35 purpose of acquiring land and constructing a building or 
36 buildings for use and occupancy as a college. The proposal 
3 7 for such a bond issue shall contain a provision that there shall 
38 be created a commission or committee for the purpose of 
39 operating the building or buildings and for renting the same 
40 for an amount sufficient to pay the interest and sinking fund 
41 on the bonds proposed to be issued, and shall contain a 
42 further provision that in the event a sufficient amount is not 
43 realized from rent or rents for the purpose of meeting the 
44 debt service, then the city or county shall lay a levy for such 
45 purpose in an amount sufficient within the constitutional and 
46 statutory limitation to pay the interest and principal on such 
47 bonds as the same become due and payable. The proposal may 
48 also contain a provision that when the bonds and the interest 
49 thereon shall have been paid, then the title to the land and the 
50 building or buildings situated thereon may be transferred to 
51 the college to which the same have been rented. 

§13-1-3. Amount and purpose of indebtedness for which bonds 
may be iswed. 

1 No political division authorized by this article to issue 

2 bonds, except county boards of education, shall by any bond 

3 issue, become indebted to an amount, including all other in-

4 debtedness, exceeding two and one-half percent of the value 

5 of the taxable property therein, as shown by the last assessment 
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6 thereof, for state and county purposes, next prior to the is-
7 suing of such bonds: Provided, That any county for the erection 
8 and equipment of a courthouse and/or jail for such county, 
9 with funds borrowed from the government of the United States 

10 or any governmental agency, federal or state, and any muni-

11 cipal corporation of three hundred inhabitants or more, for the 

12 purpose of grading, paving, sewering, and otherwise improving 

13 or reimproving its streets and alleys, or for establishing and 
14 maintaining a library or museum for the public use, or a 
15 building or structure for educational purposes, or acquiring a 
16 recreation park for the public use, or for acquiring, con-
17 structing, furnishing, equipping and maintaining civic arenas, 
18 auditoriums, exhibition halls and theaters, may become in-
19 debted and issue bonds in an additional sum not exceeding two 
20 and one-half percent of the value of the taxable property 
21 therein, ascertained as aforesaid: Provided, however, That no 
22 county board of education authorized by this article to issue 
23 bonds, shall, by any bond issue, become indebted, in any man-
24 ner, or for any purpose, to an amount, including all other in-
25 debtedness, in the aggregate, exceeding five percent on the 
26 value of the taxable property therein, in the county school dis-
27 trict to be ascertained by the last assessment for state and 
28 county taxes, previous to the incurring of such indebtedness, 
29 in the manner provided by the "School Bond Amendment," as 
30 ratified. 

31 The term "sewering" as used herein shall be treated in a 
32 comprehensive sense, so as to include all mains, laterals, con-

33 nections, traps, incinerating and disposal plants, and other 
34 necessary and convenient accessories to a modem sanitary and 
35 efficient sewerage system and shall include storm sewers. 

36 The county court of any county is hereby authorized and 
37 empowered to negotiate and sell to the government of the 
38 United States or to any governmental agency, federal or state, 
39 at private sale, at not less than par any bonds issued for the 
40 purpose of erecting and equipping a courthouse or other public 
41 buildings for such county, under and by virtue of this article, 
42 without first offering them for sale at public auction, or to any 
43 other person or agency. 
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CHAPTER 9 
(S. I. 362-ly Mr. Jo11H) 

[Passed March 9, 1974; in effect ninety days from passaae. Approved by the Governor.] 

AN ACT to amend and reenact section two, article five, chapter 
forty-nine of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to the con
tinuing jurisdiction of the juvenile court. 

Be it enacted by the LegislatuTe of West ViTginia: 

That section two, article five, chapter forty-nine ol. the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 5. .JUVENILE COURTS. 

§49-5-2. "Child" defined; continuing jurisdiction of court. 

1 "Child" means a person under the age of eighteen years. 
2 When jurisdiction shall have been obtained by any court 

3 of competent jurisdiction in the case of any child, such 
4 child shall continue under the jurisdiction of the court 
5 until he becomes eighteen years of age unless discharged 
6 prior thereto or, in the event such child is committed to a 
7 correctional or other institution, until he is released there-

8 from. A person subject to the jurisdiction of the juvenile 

9 court may be brought before it by either of the following 
10 means and no other: 

11 (a) By petition praying that the person be adjudged 
12 neglected or delinquent; 

13 (b) Certification from any other court before which 

14 such person is brought, charged with the commission of a 

15 crime. 
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CHAPTER 10 
(H. B. 907-ly Mr. Twry and Mr. Branda} 

{Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section one, article thirteen, chapter 
six of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to preference rating of veter
ans on written examination on nonpartisan merit basis ex
tended to veterans of Korean and Southeast Asian conflicts for 
positions in state departments. 

Be it enacted b;y the Legislature of West Virginia: 

That section one, article thirteen, chapter six of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 13. PREFERENCE RATING OF VETERANS ON WRITTEN 

EXAMINATIONS ON NONPARTISAN MERIT BASIS. 

§6-13-1. Preferenc:e mting of veterans on written naroiuations for 
positions in state departments filled under nonpartisan 
merit system. 

1 For positions in any department or agency in which posi-
2 tions are filled under civil service or any job classification 
3 system, a preference of five points in addition to the regu-
4 lar numerical score received on examination shall be awarded 
5 to all veterans having qualified for appointment by making a 
6 mininmm passing grade; and to all veterans awarded the purple 
7 heart, or having a compensable service-connected disability, 
8 as established by any proper veterans' bureau or department of 
9 the federal government, an additional five points shall be al-

10 lowed. 

11 
12 
13 
14 
15 

For the purpose of this article, "veteran" shall mean any 
person who has served in the armed forces of the United 
States during the Spanish American War, World War I, 
World War II, the Korean Conflict or the Southeast Asian 
Conflict, and who has been honorably discharged from such 

16 service. 
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17 Such awards shall be made for the benefit and preference 
18 in appointment of all veterans who have heretofore or who 
19 shall hereafter take such examinations, but shall not operate 
20 to the detriment of any person heretofore appointed to a po-
21 sition in such department or agency. 

CHAPTER 11 
(H.B. '12.5-By M,. Teny) 

[Passed March 8, U74; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section two, article two, chapter four
teen of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to venue for certain suits and 
actions against the state and permitting certain such actions 
involving real estate to be brought in the county where such 
real estate is located. 

Be it enacted by the Legislature of West Virginia: 

That section two, article two, chapter fourteen of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended. be 
amended and reenacted to read as follows: 

ARTICLE 2, CLAIMS AGAINST THE STATE. 

§14-2-2, Venue for certain suits and actions. 

1 (a) The following proceedings shall be brought and prose-

2 cuted only in the circuit court of Kanawha county: 

3 1. Any suit in which the governor, any other state officer, 

4 or a state agency is made a party defendant, except as gar-

5 nishee or suggestee. 

6 

7 

8 

2. Any suit attempting to enjoin or otherwise suspend or 
affect a judgment or decree on behalf of the state obtained in 
any circuit court. 

9 (b) Any proceeding for injunctive or mandamus relief in-
1 O volving the taking, damage or title to real property may be 
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11 brought and presented in the circuit court of the county in 
12 which the real property affected is situate. 

13 This section shall apply only to such proceedings as are not 

14 prohibited by the constitutional immunity of the state from suit 

15 under section thirty-five, article six of the constitution of the 
16 state. 

CHAPTER 12 
(Com. Sub. for S. I. 240-By Mr. Brotherton, Mr. President) 

[Paased March 5. 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to repeal article seven-a, chapter forty-seven; and to 
amend and reenact section thirty, article four, chapter 
thirty-one-a, and sections five and five-a, article six, chap
ter forty-seven, all of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended; and to further 
amend said code by adding thereto a new chapter, desig
nated chapter forty-six-a, relating to expenses, charges 
and interest allowed in certain cases; relating to precom
puted installment loans; providing a method of calcu

lating a refund or rebate on any such precomputed install
ment loan; relating to acceleration of any such installment 
note; providing for the enactment of a consumer credit 
and protection act to be lmown as the "West Virginia Con
sumer Credit and Protection Act"; relating to certain con
sumer and other credit transactions; consolidating and re
vising certain aspects of the law relating to consumer 
and other loans, consumer and other sales of goods, services 
and interests in land, and consumer leases; relating to 
claims and defenses against a holder in due course, or an 
assignee of an instrument, contract or other writing, or a 
lender in an interlocking loan relationship; prescribing 
certain maximum charges and penalties and consumer 
protection provisions respecting transactions covered by 
the act and displacing other provisions in regard thereto; 
prescribing the application of the act and providing cer-
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tain exclusions therefrom; defining certain terms used in 
the act; exempting certain property from execution or 
other judicial process and specifying detailed provisions 
in connection therewith; providing for limitations on as
signment of earnings; providing for service of notice and 
process on nonresidents; providing for cancellation of in
debtedness on certain contracts for magazines and cor
respondence courses; specifying restrictions and lim
itations upon debt collection practices; fixing maximum 
rates and charges and permitting certain other and addi
tional charges with respect to, and regulating practices with 
respect to insurance in regard to, loans and sales of goods and 
services covered by the act including without limitation 
loans and certain sales secured by an interest in land and 
loans insured or guaranteed by the United States or an 
agency thereof; establishing a class of lenders designated as 
"supervised lenders"; providing for the licensing and regu
lation of supervised lenders; fixing the loan finance charges 
which supervised lenders may make; providing the max
imum amount of loans to which such charges apply; re
vising the laws relating to usury; limiting certain agree
ments and practices and limiting and abolishing certain 
remedies of creditors respecting particular consumer 
credit transactions; creating a division of consumer pro
tection in the office of the attorney general; providing that 
the attorney general and commissioner of banking in vari
ous respects shall administer the act; requiring all persons 
other than supervised financial organizations to obtain 
a license from the commissioner before making certain 
consumer loans and providing the requirements for such 
license; providing debtors' remedies and civil and criminal 
penalties for violation of the act; relating to unfair methods 
of competition and unfair or deceptive acts or prac
tices; relating to warranties and privity of contract; 
granting to the attorney general and such commissioner 
certain powers to regulate persons engaging in transactions 
subject to the act including without limitation the power 
to adopt regulations, investigate complaints, issue sub
poenas, hold hearings, issue orders and seek injunctions 
and other judicial relief; providing for judicial review; 
providing that the attorney general may bring a civil 
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action to restrain unconscionable conduct; requiring the 
giving of certain notice by persons engaged in certain con
sumer transactions; relating to a consumer advisory 
council; providing an operative date of the act 
and providing for transition; providing that certain trans
actions entered into prior to the operative date shall be 
governed by any statute, rule of law or law repealed or 
modified by such act, except as otherwise provided; pro
viding a legal rate and a contract rate of interest; pro
viding an interest rate on certain loans repayable in in
stallments; providing for refunds or rebates with respect 
thereto; and providing for the severability of the act's 
provisions. 

Be it enacted by the Legislature of West Virginia: 

That article seven-a, chapter forty-seven of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be repealed; that section thirty, article four, chapter thirty
one-a, and sections five and five-a, article six, chapter forty
seven, all of said code, be amended and reenacted; and that 
said code be further amended by adding thereto a new chapter, 
designated chapter forty-six-a, all to read as follows: 

Chapter 

31A. Banks and Banking. 
46A. West Virginia Consumer Credit and Protection Act. 

47. Regulation of Trade. 

CHAPTER 31A. BANKS AND BANKING. 

ARTICLE 4. BANKING INSTITUTIONS AND SERVICES GENER
ALLY. 

§31A-4-30. Charges and interest allowed in certain cases; ne-
gotiability of installment notes. 

1 In addition to the interest rate provided in article six 
2 of chapter forty-seven of this code and elsewhere by law, 
3 a banking institution may charge and collect a reasonable 
4 amount 'Ix> oover the expenses incurred in procuring reports 
5 and information respecting loans and the value of and title 
6 to property offered as security therefor, and a cha,rge of 
7 three dollars may be made for any loan or forbearance of 
8 money or other thing where the interest at the rate of six 
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9 percent per annum would not amount to that sum and the 
10 same sha:11 not be a usurious charge or rate of iillterest. 
11 Except in cases where it is otherwise specially provided by 
12 larw, any banking institution authorized to do, and doing 
13 business in this state, may contract for and charge interest 
14 for a secured or unsecured loan, repayable in installmenits 
15 ait ·a rate not in excess of: (a) Six percent per annum upon 
16 the principal amount of the loan, for the entire period of 
17 the loan, and add such charge to the principal amount of 
18 the loan; or (b) six percent per annum upon the face 
19 amount of the instruments evidencing the obligation to re-
20 pay the loan, for the entire period of the loan, and deduct 
21 such charge in advance but in no case shall the interest on 
22 such a discount loan exceed an annual percentage rate of 
23 fifteen percent per annum calculated according to the ac-
24 tuarial method: Provided, That upon prepayment in full of 
25 a precomputed loan, the bank shall rebate that portion of 
26 such charge attributable ,to the prepaid periodic install-
27 ment periods. When the total amount is payable in substan-
28 tially equal consecutive monthly installments, the portion 
29 of such charge a17tributable to any particular monthly in-
30 stallment period shall be thait proportion of the charge 
31 originally contracted for, as the balance scheduled to be 
32 outstanding on the last day of the monthly installment 
33 period before deducting the payment, if any, scheduled to 
34 be made on that day bears to the sum of all the monthly in-
35 stallment balances under the original schedule of pay-
36 men.ts. (This method of allocation is the sum of the digits 
37 method, commonly referred to as the "Rule of 78.") If pre-
38 payment in full of an obligation payable in monthly in-
39 stallments is made on other than an installment due date, 
40 the rebate shall be calculated as of the nearest installment 
41 due da,te. For the purpose of determining the installment 
42 due date nearest the date of any prepayment in full, any 
43 prepayment in full of an obligation payable in monthly 
44 installments made on or before the fifteenth day following 
45 the installment due date shall be determined :to have been 
46 made as of such installment due daite, and any prepayment 
47 in full made on or after the sixteenth day shall be deemed 
48 to have been made on the next succeeding installment 
49 due date. The commissioner of banking shall prescribe 
50 by rule the method or procedure for the allocation of 
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51 charges and the calculation of rebates consistent with the 
52 sum of the digits method where the precomputed loan is 
53 payable in unequal or irregular or m other than substan-
54 tially equal consecutive monthly installments. Any note 
55 evidencing any such installmenrt loan may provide that the 
56 entire unpaid balance thereof at the option of the holder 
57 shall become due and payable upon default in the payment 
58 of any stipulated installment without impairing the nego-
59 tiability of such note if otherwise negotiable. 

Article 

CHAPTER 46A. WEST VIRGINIA 

CONSUMER CREDIT AND PROTECTION ACT. 

1. Short Title, Definitions and General Provisions. 

2. Consumer Credit Protection. 

3. Fina.nee Charges and Related Provisions. 

4. Supervised Lenders. 

5. Civil Liability and Criminal Penalties. 

6. General Consumer Protection. 

7. Administration. 

8. Operative Date and Provisions for Transition. 

ARTICLE 1. SHORT TITLE, DEFINITIONS AND GENERAL PROVI-
SIONS. 

§46A-l-101. Short title. 
§46A-l-102. General definitions. 
§46A-l-103. Effect of chapter on powers of persons making consumer 

credit sales and consumer loans, and others; consumer 
protection generally. 

§46A-l-104. Application. 
§46A-l-105. Exclusions. 
§46A-l-106. Sales or loans subject to chapter by �greement of parties. 
§46A-l-107. Waiver. 

§46A-l-101. Short title. 

l• This chapter shall be known and may be cited as the 
2 ''West Virginia Consumer Credit end Proteotion Act." 

§46A-l-102. General definitions. 

1 In addition to definitions appearing in subsequent arti-
2 cles, in this chapter: 

3 (1) "Aotuari-al method" means the method, defined by 
4 rules adopted by the commissioner, of allocating payments 
5 made on a debt between principal or amount financed and 
6 loan finance charge or sales finance charge pursuant to 
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7 which a payment is applied first to the accumulated loan 
8 finance charge or sales finruice charge and the balance is 
9 applied to the unpaid principal or unpaid amount financed. 

10 (2) "Agreement" means the bargain of the parties in fact 
11 as found in their language or by implication from other 
12 circumstances including course of dealing or usage of trade 
13 or course of perfonnance. A "consumer credit agreement" 
14 is an agreement where credit is granted. 

15 (3) "Agricultural purpose" means a purpose related to 
16 the production, harvest, exhibition, marketing, transporta-
17 tion, processing or manufacture of agricultural products by 
18 a natural per1,on who cultivates, plan-ts, propagates, or nur-
19 tures the agricultural products. "Agricultural products" 
20 includes agricultural, horticultural, viticultural and dairy 
21 products, livestock, wildlife, poultry, bees, forest products, 
22 fish and shellfish, and any products thereof, including pro-
23 cessed and manufactured products, and any and all prod-
24 ucts raised or produced on farms and any processed or 
25 manufactured products thereof. 

26 (4) "Amount financed" means the total of the following 
27 fterns to the extent that payment is deferred: 

28 (a) The cash pric_e of the goods, services or interest in 
29 land, less the amount of any down payment whether made 
30 in cash or in property traded in; 

31 (b) The amount actually paid or to be paid by the seller 
32 pursuant to an agreement with the buyer to discharge a 
33 security interest in or a lien on property traded in; and 

34 (c) If not included in the cash price: 

35 (i) Any applicable sales, use, privilege, excise or docu-
36 men-tary stamp taxes; 

37 (il) Amoun·ts actually paid or to be pa,id by the seller for 
38 registration, certificate of title or license fees; and 

39 (iii) Additional charges permitted by this chapter. 

40 (5) "Average daily balance" in a billing cycle for which 
41 a sales finance charge or loan finance charge is made is the 
42 sum of the amounrt unpaid each day during -that cycle di-
43 vided by the number of days in that cycle. The amount un-
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44 paid on a day is determined by adding to the balance, if 
45 any, unpaid as of the beginning of that day all purchases 
4{i and other debits and deducting all payments and other 
47 credits made or received as of that day. 

48 (6) The "cash price" of goods, services or an interest in 
49 land means the price at which the goods, services or inter-
50 est in land are offered for sale by the seller to cash buyers 
51 in the ordiinary course of business, and may include (a) ap-
52 plicable sales, use, privilege, and excise and documentary 
53 stamp taxes, (b) the cash price of accessories or related 
54 services such as delivery, installation, servicing, repairs, al-
55 terations and improvements, and (c) amounts actually paid 
56 or to be paid by the seller for registration, certificate of 
57 title, or license fees. 

58 (7) "Closing costs" with respect to a debt secured by an 
59 mterest in land include: 

60 (a) Fees or premiums for title examination, title insur-
61 ance or similar purposes including surveys; 

62 (b) Fees for preparation of a deed, deed of trust, mort-
63 gage, setilement statement or other documents; 

64 (c) Escrows for fu.ture payments of taxes and insurance; 

65 (d) Official fees and fees for notarizing deeds and other 
66 documents; 

67 (e) Appraisal fees; and 

68 (f) Credit reports. 

69 (8) "Code" means the official code of West Virginia, one 
70 thousand nine hundred thirty-one, as amended. 

71 (9) "Commissioner'' means the commissioner of banking 
72 of West Virginia. 

73 
74 
75 
76 
77 

78 

79 

(10) "Conspicuous": A term or clause is conspicuous 
when it is so written tihat a reasonable person aga1nst 
whom it is to operate ought to have noticed it. Whether a 
term or clause is conspicuous or not :is for decision by tihe 
court. 

(11) "Consumer" means a natural person who incurs 
debt pursuant to a consumer credit sale or a consumer loan. 
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80 (12) (a) Except as provided in paragraph (b), "consu-
81 mer credit sale" is a sale of goods, services or an interest 
82 in land in which: 

83 (i) Credit is granted eiilier by a seller who regularly en-
84 gages as a seller in credit transactions of the same kind or 
85 pursuant to a seller credit card; 

86 (ii) The buyer is a person other than an organizaition; 

87 (iii) The goods, services or interest in land are purchased 
88 primarily for a personal, family, household or agricultural 
89 purpose; 

90 (iv) Either the debt is payable in installments or a sales 
91 finance charge is made; and 

92 (v) With respect to a sale of goods or services, the 
93 amount financed does not exceed twenty-five thousand 
94 dollars. 

95 (b) "Consumer credit sale" does not include a sale in 
96 which ilie seller allows the buyer to purchase goods or ser-
97 vices pursuant to a lender credit card or similar arrange-
98 ment. 

99 (13) (a) "Consumer lease" means a lease of goods: 

100 (i) Which a lessor regularly engaged in ,the business of 
101 leasing makes to a person, other than an organization, who 
102 takes under ilie lease primarily for a personal, family, 
103 household or agricultural purpose; 

104 (ii) In which the amount payable under the lease does 
105 not exceed twenty-five thousand dollars; and 

106 (iii) Which is for a term exceeding four months. 

107 (b) "Consumer lease" does not include a lease made pur-
108 suant to a lender credit oard or similar arrangement. 

109 (14) "Consumer loan" is a loan made by a person regu-
110 larly engaged in the business of making loans in which: 

lU (a) The debtor is a person other th·an an organization; 

112 (b) The debt is incurred primarily for a personal, 
113 family, household or agricultural purpose; 
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114 (c) Ei,ther the debt is payable in installments or a loan 
115 finance charge is made; and 

116 
117 
118 

119 
120 

121 

122 

123 
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(d) Either the principal does not exceed twenty-five 
thousand dollars or the debt is secured by an interest in 
land. 

(15) "Credit" means the privilege granted by a creditoc 
to a debtor to defer payment of debt or to incur debt and 
defer its payment. 

(16) "Earnings" means compensation paid or payable to 
'!ID. individual or for his account for personal services ren
dered or to be rendered by him, whether denominated as 
wages, salary, commission, bonus or otherwise, and in
cludes periodic payments pursuant to a pension, retire
ment or disability program. 

(17) "Federal Consumer Credit Protection Act" means 
the "Consumer Credit Protection Act" (Public Law 90-

321; 82 Stat. 146), as amended, and includes regulations 
issued pursuant to that act. 

(18) "Goods" includes goods not in existence e.t the time 
the transaction is entered into and gift and merchandise 
certificates, but excludes money, chattel paper, documents 
of title and instruments. 

(19) "Home solicitation sale" means a consumer credit 
sale in excess of twenty-five dollars in which the buyer re
ceives a solicitation of the sale at a place other than the 
seller's business establishment at a fixed location and the 
buyer's agreement or offer to purchase is there given to 

the seller or a person acting for the seller. The term does 
not include a sale made pursuant to a preexisting open
end credit account with the seller in existence for at least 
three months prior to the transaction, a sale made pursuant 
to prior negotiations between the parties at the seller's 
business establishment at a fixed location, a sale of motor 
vehicles, mobile homes or farm equipment or a sale which 
may be rescinded under the Federal Truth in Lending 
Act (being Title I of the Federal Consumer Credit Protec
tion Act). A sale which would be a home solicitation sale if 
credit were extended by the seller is a home solicitation 
sale al though the goods or services are paid for in whole 
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153 or in part by a consumer loan in which the credi,tor is 
154 subject to claims and defenses arising :flrom the sale 
155 (§46A-2-103). 

156 (20) Except as otherwise provided, "lender" includes an 
157 assignee of the lender's right to payment but use of the 
158 term does not in itself impose on an assignee any obligation 
159 of the lender. 

160 (21) "Lender credit card or similar arrangement" means 
161 an arrangement or loan agreement, other than a seller 
162 credit card, pursuant to which a lender gives a debtor the 
163 privilege of using a credit card, letter of credit, or other 
164 credit confirmation or identification in transactions out of 
165 which debt arises: 

166 (a) By the lender's honoring a draft or similar order for 
167 the payment of money drawn or accepted by the consumer; 

168 (b) By the lender's payment or agreement to pay the 
169 consumer's obligations; or 

170 (c) By the lender's purchase from the obligee of the 
171 consumer's obligations. 

172 (22) "Loan" includes: 

173 (a) The creation of debt by the lender's payment of or 
1174 agreement to pay money to the consumer or to a third 
175 party for the account of the consumer other than debts 
176 crea,ted pursuant to a seller credit card; 

177 (b) The creation of debt by a credit to an account with 
178 the lender upon which the consumer is entitled to dl'aw 
179 immediately; 

180 (c) The creation of debt pursuant to a lender credit card 
181 or similar arrangement; and 

182 (d) The forbearance of debt arising from a loan. 

183 (23) (a) "Loan finance charge" means the sum of (i) all 

184 charges payable directly or indirectly by the debtor and 

185 imposed directly or indirectly by the lender as an incident 

186 to the extension of credit, including any of the following 
187 types of charges which are applicable: Interest or any 

188 amount payable under a point, discount, or other system of 
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charges, however denominated, premium or other charge 
for any guarantee or insurance protecting the lender 
against the consumer's default or other credit loss; and (ii) 
charges incurred for investigating the collateral or credit
worthiness of the consumer or for commissions or broker
age for obtaining the credit, irrespective of the person to 
whom the charges are paid or payable, unless the lender 
had no notice of the charges when the loan was made. The 
term does not include charges as a result of default, addi
tional charges, delinquency charges or deferral charges. 

(b) If a lender makes a loan to a consumer by purchas
ing or sa,tisfying obligations of the consumer pursuant to a 
lender credit card or similar arrangement, and the pur
chase or satisfaction is made at less than the face amount 
of the obliga.tion, the discount is not part of the loan finance 
charge. 

(24) "Merchandise certificate" or "gift certificate" means 
a writing issued by a seller or issuer of a seller credit card, 
not redeemable in cash and usable in its face amount in 
Heu of cash in exchange for goods or services. 

(25) "Official fees" means: 

(a) Fees and charges prescribed by law which actually 
are or will be paid to public officials for determining the 
existence of or for perfecting, releasing, terminaiting or 
satisfying a security interest related to a consumer credit 
sale or consumer loan; or 

(b) Premiums payable for insurance or fees escrowed 
in a special account for the purpose of funding self-insur
ance or its equivalent in lieu of perfecting a security inter
est otherwise required by the creditor in connection with 
the sale, lease or loan, if such premium or fee does not 
exceed the fees and charges described in paragraph (a) 
which would otherwise be payable. 

222 (26) "Organization" means a corporation, government or 
223 governmental subdivision or agency, trust, estate, partner-
224 ship, cooperative or association. 

225 (27) "Payable in installments" means that payment is re-
226 quired or permitted by agreement to be made in (a) two or 
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227 more periodic payments, excluding a down payment, with 
228 respect to a debt arising from a consumer credit sale pur-
229 suanit to which a sales finance charge is made, (b) four or 
230 more periodic payments, excluding a down payment, with 
231 respect to a debt arising from a consumer credit sale pur-
232 suant to which no sales finance charge is made, or (c) two 
233 or more periodic payments with respect to a debt arising 
234 from a consumer loan. If any periodic payment other than 
235 the down payment under an agreement requir-ing or per-
236 mitting two or more periodic payments is more than twice 
237 the amount of any other periodic payment, excluding the 
238 down payment, the consumer credit sale or consumer loan 
239 is "payable in installments". 

240 (28) "Person" or "party" includes a natural person or an 
241 individual, and an organization. 

242 (29) "Person related to" with respect to an individual 
243 means (,a) the spouse of the individual, (b) a brother, 
244 brother-in-law, sister or sister-in-law of the individual, (c) 
245 an ancestor or lineal descendant of the individual or his 
246 spouse, and (d) any other relative, by blood or marriage, of 
247 the individual or his spouse who shares the same home with 
248 the individual. "Person related to" with respect to an orga-
249 nization means (a) a person directly or indirectly con-
250 trolling, controlled by or under common control wi•th the 
251 organization, (b) an officer or director of the organization 
252 or a person performing similar functions with respect to 
253 the organization or to a person related to the organization, 
254 (c) the spouse of a person related to the organization, 

255 and (d) a relative by blood or marriage of a person related 

256 to the organization who shares the same home with him. 

257 (30) "Precomputed loan." A loan, refinancing or consoli-

258 dation is "precomputed" if the debt is expressed as a sum 
259 comprising the principal and the amount of the loan fi-

260 nance charge computed in advance. 

261 (31) "Precomputed sale." A sale, refinancing or consoli-

262 dait.ion is "precomputed" if the debt is expressed as a sum 

263 comprising the amount financed and the amount of the 

264 sales finance charge computed in advance. 

265 (32) "Presumed" or "presumption" means that the trier 
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266 of fact must find the existence of the fact presumed unless 
267 and until evidence is introduced which would support a 
268 finding of its nonexistence. 

269 (33) "Principal" of a loan means the total of: 

270 (a) The net amount paid to, receivable by or paid or pay-
271 able for the account of the debtor; 

272 (b) The amount of any discount excluded from the 
273 loan finance charge; and 

274 (c) To the extent that payment is deferred: 

275 (i) Amounts actually paid or to be paid by ·the lender for 
276 registration, certificate of title, or license fees if not 
277 included in (a); and 

278 (ii) Additional charges permitted by this chapter. 

279 (34) "Revolving charge account" means an agreement 
280 between a seller and a buyer by which (a) •the buyer may 
281 purchase goods or services on credit or a seller credit card, 
282 (b) the balances of amounts financed and the sales finance 
283 and other appropriate charges are debited to an account, 
284 (c) a sales finance charge if made is not precomputed but 
285 is computed periodically on the balances of the account 
286 from time ito time, and (d) there is the privilege of paying 
287 the balances in installments. 

288 (35) "Revolving loan account" means an arrangement 
289 between a lender and a consumer including, but not limi-
290 ted to, a lender credit card or similar arrangement, pursu-
291 ant to which (a) the lender may permit the consumer to 
292 obtain loans from time to time, (b) the unpaid balances of 
293 principal and the loan finance and other appropriate 
294 charges are debited to an account, (c) a loan finance charge 
295 if made is not precomputed but is computed periodically 
296 on the outstanding unpaid balances of the principal of the 
297 consumer's account from time to time, and (d) there is the 
298 privilege of paying the balances in installments. 

299 (36) "Sale of goods" includes any agreement in the form 
300 of a bailmenit or lease of goods if the bailee or lessee agrees 
301 to pay as compensation for use a sum substantially equiva-
302 lent to or in excess of the aggregate value of the goods in-
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303 volved and it is agreed that the bailee or lessee will become, 
304 or for no other or a nominal consideration has the option 
305 to become, the owner of the goods upon full compliance 
306 with his obligations under the agreement. 

307 (37) "Sale of an interest in land" includes a lease in 
308 which the lessee has an option to purchase the interest and 
309 all or a substantial part of the rental or other payments 
310 previously made by him are applied to the purchase price. 

311 (38) "Sale of services" means fumishmg or agreeing to 
312 furnish services and includes making arrangements to have 
313 services fum,ished by another. 

314 (39) "Sales finance charge" means the sum of (a) all 
315 charges payable directly or indirectly by the buyer and im-
316 posed directly or indirectly by the seller or issuer of a seller 
317 credit card as an incident to the extension of credit, includ-
318 ing any of the following types of charges which are appli-
319 cable: Time-price differential, however denominated, in-
320 eluding service, carrying or other charge, premium or 
321 other charge for any guarantee or insurance protecting the 
322 seller against the buyer's default or other credit loss, and 
323 (b) charges incurred for investigating the collateral or 
324 credit-worthiness of the buyer or for coID.l'D.ll!Sions or bro-
325 kerage for obtaining the credit, irrespective of the person 
326 to whom the charges are paid or payable; unless the seller 
327 had no notice of the charges when -the credit was granted. 
328 The term does not include charges as a result of default, 
329 additional charges, delinquency charges or deferral 
330 charges. If the seller or issuer of a seller credit card pur-
331 chases or satisfies obligations of the consumer and the pur-
332 chase or satisfaction is made at less than the face amount 
333 of the obligation, the discount is not part of the sales 
334 finance charge. 

335 (40) Except as otherwise provided, "seller" includes an 
336 assignee of the seller's right to payment but use of the 

337 term does not in itself impose on an assignee any obligation 
338 of the seller. 

339 (41) "Seller credit card" means an arrangement pursu-
340 ant to which a person gives to a buyer or lessee the privi-

341 lege of using a credit card, letter of credit, or other credit 
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342 confirmation or identification primarily for the purpose of 
343 purchasing or leasing goods or services from that person, 
344 that person and any other person or persons, a person re-
345 lated to that person, or others licensed or :franchised or 
346 permitted to do business under his business name or trade 
347 name or designation or on his behalf. 

348 (42) "Services" includes (a) work, labor and other per-
349 sonal services, (b) privileges with respect to transporta-
350 tion, use of vehicles, hotel and restaurant accommodations, 
351 education, entertainment, recreaition, physical culture, 
352 hospital accommodations, funerals, cemetery accommoda-
353 tions, and the like, and (c) insurance. 

354 (43) "Supervised financial organization" means a person, 
355 other than a supervised lender or an insurance company or 
356 other orga.Irizatdon primarily engaged in an insurance busi-
357 ness: 

358 (a) Organized, chartered or holding an authorization cer-
359 ti.ficate under the laws of this state or of the United States 
360 which authorizes -the person to make consumer loans; and 

361 (b) Subject to supervision and examination with respect 
362 to such loans by an official or agency of this state or of the 
363 United States. 

364 (44) "Superv!ised lender" means a person authorized to 
365 make or take assignments of supervised loans. 

366 (45) "Supervised loan" means a consumer loan made by 
367 other than a supervised financial organization, including a 
368 loan made pursuant to a revolving loan account, where the 
369 principal does not exceed one thousand two hundred dol-
370 lars and in which the rate of the loan finance charge ex-
371 ceeds eight percent per yeax as determined according to 
372 the actuarial method. 

§46A-l-103. Effect of chapter on powers of persons making 
consumer credit sales and consumer loans, and 
others; consumer protection generally. 

1 (1) This chapter prescribes maximum charges for all 
2 creditors, except lessors and those excluded, making con-
3 sumer credit sales and consumer loans, and sales and loans 
4 made subject to the provisions of this chapter by agree-
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5 ment, and except as otherwise provided by this chapter 
6 displaces any existing l.im1tations and provisions regulating 
7 maximum interest and charges, minimum charges, addi-
8 tional charges, delinquency charges, deferral charges, al-
9 location of charges and methods of computing rebates up-

10 on prepayment, refinancing or consolidation with respect 
11 to consumer credit sales and consumer loans, and the deb-
12 tors' remedies and penalties provided by this chapter dis-
13 place all existing provisions relating to remedies, penalties 
14 and forfeitures for usury and usurious contracts as to 
15 transactions covered by this chapter: Provided, That this 

16 chapter shall not displace those provisions of subdivision 
17 (6), subsection (a), section eleven, article seven, chapter 
18 thirty-one of this code relating to additional charges which 
19 may be imposed and collected by industrial loan companies. 

20 (2) Except as provided in subsection (I) of this section 
21 or elsewhere in this chapter, this chapter does not dis-

22 place powers or limitation on powers which supervised 
23 financial organizations and supervised lenders are autho-
24 rized to exercise under the laws of the United States or 
25 other laws of this state in effect after the operative date 
26 of this chapter. 

27 (3) This chapter also prescribes in articles six and seven 
28 protective measures for consumers !in tlr:1ansactioll.l!I not nec-
29 essarily involving consumer credit. 

§46A-l-104. Application. 

1 With respect to consumer credit sales or consumer loans 
2 consummated in another state, a creditor shall not collect 
3 in an action brought in this state e. sales finance charge or 
4 loan finance charge in excess of that permitted by this 
5 chapter. 

§46A-l-105. Exclusions. 

I This chapter does not apply to: 

2 (1) Extensions of credit to government or governmental 
3 agencies or instrumentaUties; 

4 (2) The sale of insurance by an insurer, except as other-
5 wise provided in this chapter; 
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6 (3) Transactions under public utility or common carrier 
7 ta["iffs if a subdivision or agency of tlhis state or of the 
8 United States regulates the charges for the services in-
9 volved, the charges far delayed payment, and any discount 

10 allowed for early payment; or 

11 (4) Licensed pawnbrokers •and secondary mortgage len-
12 ders licensed under the provisions of article seventeen, 
13 chapter thirty-one of this code. 

§46A-1-106. Sales or loans subject to chapter by agreement of 
parties. 

1 The parties to any sale or loan, other than a consumer 
2 credit sale or consumer loan, may agree in writing signed 
3 by the parties that the sale or loan is subject to the pro-
4 visions of this chapter applying to consumer credit sales 
5 or consumer loans. If the parties so agree, the sale or 
6 loan is subject to this chapter. 

§46A-l-107. Waiver. 

1 Except as otherwise provided in this chapter, a con-
2 sumer may not waive or agree to forgo rights or benefits 
3 under this chapter. 

ARTICLE 2. CONSUMER CREDIT PROTECTION. 

§46A-2-101. Holders of negotiable instruments subject to claims and 
defenses. 

§46A-2-102. Assignee subject to claims and defenses. 

§46A-2-103. Lender subject to claims and defenses arising from sales. 

§46A-2-104. Notice to cosigners. 

§46A-2-105. Balloon payments. 
§46A-2-106. Notice of consumer's right to cure default; cure; accelera-

tion. 

§46A-2-107. Security in sales or leases. 

§46A-2-108. Cross-collateral. 

§46A-2-109. Debt secured by cross-collateral. 

§46A-2-110. Referral sales or leases. 

§46A-2-111. Consumer leases; information to be furnished. 
§46A-2-112. Restriction on liability in consumer lease. 

§46A-2-113. Notice of assignment. 

§46A-2-114. Receipts; statements of account; evidence of payment. 
§46A-2-115. Limitation on default charges. 

§46A-2-116. Assignment of earnings. 

§46A-2-ll 7. Authorization to confess judgment prohibited. 

§46A-2-118. No garnishment before judgment. 
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§46A-2-119. Restrictions on deficiency judgments. 

§46A-2-120. Extortionate extensions of credit. 

75 

§46A-2-121. Unconscionability; inducement by unconscionable conduct. 

§46A-2-122. Definitions. 

§46A-2-123. Practice of law by debt collectors. 

§46A-2-124. Threats or coercion. 

§46A-2-125. Oppression and abuse. 

§46A-2-126. Unreasonable publication. 

§46A-2-127. Fraudulent, deceptive or misleading representations. 

§46A-2-128. Unfair or unconscionable means. 
§46A-2-129. Postal violations. 

§46A-2-130. Limitation on garnishment. 

§46A-2-131. No discharge or reprisal because of garnishment. 

§46A-2-132. Home solicitation; buyer's right to cancel; notice. 

§46A-2-133. Form of agreement or offer to purchase; statement of 
buyer's rights. 

§46A-2-134. Restoration of down payment. 

§46A-2-135. Buyer's duty; seller's right; no compensation for certain 
services. 

§46A-2-136. Personal property exemptions. 

§46A-2-137. Service of process on certain nonresidents. 

§46A-2-138. Buyer's right to cancel certain subscriptions and other 
obligations. 

§46A-2-101. Holders of negotiable instruments subject to 
claims and defenses. 

1 (1) The following limitations shall be applicable to 
2 negotiable instruments, other than a currently dated 
3 check, evidencing an obligation arising from a consumer 
4 credit sale or consumer lease, other than a sale or lease 
5 primarily for an agricultural purpose, made on the date 

6 this chapter becomes operative or within a period of one 

7 year thereafter; 

8 (a) Notwithstanding any term or agreement to the 

9 contrary or the provisions of section three hundred five, 

10 article three, chapter forty-six of this code, a holder in 

11 due course of any such negotiable instrument shall take 

12 and hold such instrument subject to all claims and de-
13 fenses arising from that specific consumer credit sale or 
14 consumer lease which the buyer or lessee has against the 
15 seller or lessor but the holder's liability shall not exceed 

16 the amount owing to the holder at the time the holder 
17 receives notice of the claims or defenses, if such claims 

18 and defenses are asserted by the buyer or lessee by written 
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19 notice given to the holder within a period of one hundred 
20 eighty days after the holder has delivered or mailed to the 
21 buyer or lessee a written notice of negotiation complying 
22 with the requirements of subdivision (b) of this sub-
23 section (1). 

24 (b) The notice of negotiation from the holder to the 

25 buyer or lessee contemplated in subdivision (a) of this 
26 subsection (1) shall be in writing, identify the negotiable 

27 instrument, briefly describe the goods or services, state 
28 the name and address of the holder, state the initial de

-29 £erred balance of such negotiable instrument payable by 
30 the buyer or lessee and the number, amount and due 
31 dates of installments, the amount currently payable by 
32 the buyer or lessee, and inform the buyer or lessee in a 
33 conspicuous manner that he has one hundred eighty days 

34 from a specified date (which date shall be the date the 
35 notice was delivered or mailed to the buyer or lessee) 
36 within which to notify the holder in writing of any claims 
37 and defenses he may have against the seller or lessor 
38 arising from that specific consumer credit sale or con-
39 sumer lease; and that if written notification of any such 
40 claims and defenses is not given to the holder within such 
41 one hundred eighty day period, the holder will have the 
42 right to enforce the instrument free of any such claims 
43 and defenses the buyer or lessee may have against the 
44 seller or lessor. Such notice of negotiation, if given by 
45 mail, is given when it is mailed to the buyer's or lessee's 
46 last-known address by registered or certified mail, return 
47 receipt requested. 

48 (c) In order to preserve all of his claims and defenses 
49 against a holder under subdivision (a) of this subsection 
50 (1), the buyer or lessee must, after receiving the written 
51 notice of negotiation provided for in subdivision (b) of 
52 this subsection (1), and before the expiration of a period 
53 of one hundred eighty days, notify such holder in writ-
54 ing as to any claims and defenses he has against the 

55 seller or lessor arising from that specific consumer credit 
56 sale or consumer lease. The notice by the buyer or 
57 lessee need not take any particular form and shall be 
58 sufficient if it indicates the claims and defenses which 
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59 the buyer or lessee has against the seller or lessor in a 
60 manner sufficient to apprise the holder of the nature of 
61 such claims and defenses. Such notice, if given by mail, is 
62 given when it is mailed to the holder's last-known ad-

63 dress by registered or certified mail, return receipt re-
64 quested. All claims and defenses of the buyer or lessee 

65 against the seller or lessor arising out of a consumer 
66 credit sale or consumer lease shall be valid against the 
67 holder unless the notice of negotiation is given pursuant 
68 to this subsection (1). 

69 (d) In a consumer credit sale or consumer lease when 
70 goods or services cannot be delivered or completed im-
71 mediately after the sale or lease or when the rendition 
72 of future services constitutes a material part of the sale 
73 or lease agreement, the notice of negotiation contem-
74 plated in subdivision (a) of this subsection (1) shall not 
75 be given to the buyer or lessee until the seller or lessor 
76 has furnished a certificate to the buyer or lessee which 
77 indicates that delivery of such goods has been made or 
78 such services completed and such certificate has been 
79 duly executed by the buyer or lessee and, in the case of 
80 future services, until the buyer or lessee shall forward 
81 to the holder a written reaffirmation of the completion of 
82 such future services which are the subject of such sale 
83 or lease. Such reaffirmation shall not be made until ex-
84 ecution by the buyer or lessee of the certificate of com-
85 pletion. Such reaffirmation shall be forwarded directly 

86 by United States mail to the holder by the buyer or lessee. 

87 If the seller or lessor directly or indirectly obtains such 

88 reaffirmation, it shall be void and have no force or legal 
89 effect. A completion certificate need not take any par-

90 ticular form, but shall indicate the names and addresses 
91 of the parties to the consumer credit sale or consumer 

92 lease, the goods delivered or the services completed and 
93 the date on which actual delivery was made or actual 

94 performance was completed. 

95 (e) Whenever any such negotiable instrument, and an 

96 instrument, contract or other writing (other than a nego-
97 tiable instrument) executed in connection with such 

98 negotiable instrument, are negotiated and assigned to the 
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same person, either the notices contemplated and pro
vided for in this subsection (1) or the notices contem
plated and provided for in section one hundred two of 
this article need be given, and it shall not be necessary 
for notices to be given pursuant to both this subsection 
(1) and said section one hundred two. 

(2) Notwithstanding any provisions of this section, a 
holder shall be subject to any claim or defense based 
upon lack or failure of consideration. 

(3) Nothing contained in this section shall be con
strued as affecting any buyer's or lessee's right of action, 
claim or defense which is otherwise provided for in this 
code or at common law. 

(4) Nothing contained in this section shall be con
strued in any manner as affecting any negotiation of any 
negotiable instrument made prior to the operative date 
of this chapter. 

(5) With respect to a consumer credit sale or consumer 
lease made or entered into more than one year after the 
operative date of this chapter, other than a sale or lease 
primarily for an agricultural purpose, the seller or lessor 
may not take a negotiable instrument other than a cur
rently dated check as evidence of the obligation of the 
buyer or lessee. The holder in due course of a negotiable 
instrument taken in violation of this subsection shall, not
withstanding the provisions of section three hundred five, 
article three, chapter forty-six of this code, be subject to 
all claims and defenses arising from that specific con
sumer credit sale or consumer lease which the buyer or 
lessee has against the seller or lessor. 

(6) For the purpose of determining the amount owing 
to a holder in due course of a negotiable instrument 
evidencing an obligation of a buyer or lessee arising from 
a consumer credit sale or consumer lease: 

133 

134 

135 

136 

(a) Payments received after the consolidation of two 
or more consumer credit sales, other than pursuant to a 
revolving charge account, are deemed to have been first 
applied to the payment of the sales first made; if the sales 
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137 consolidated arose from sales made on the same day, pay-
138 ments are deemed to have been first applied to the smaller 
139 or smallest sale or sales; 

140 (b) Payments received upon a revolving charge ac-
141 count are deemed to have been first applied to the pay-
142 ment of sales finance charges in the order of their entry 
143 to the account and then to the payment of debts in the 
144 order in which the entries of the debts are made to the 
145 account. 

146 (7) A claim or defense which a buyer or lessee may 
147 assert against a holder in due course of a negotiable 
148 instrument under the provisions of this section may be 
149 asserted only as a matter of defense to or setoff against 
150 a claim by the holder: Provided, That if a buyer or lessee 
151 shall have a claim or defense which could be asserted 
152 under the provisions of this section as a matter of de-
153 fense to or setoff against a claim by the holder in due 
154 course of a negotiable instrument were such holder to 
155 assert such claim against the buyer or lessee, then such 
156 buyer or lessee shall have the right to institute and main-
157 tain an action or proceeding seeking to obtain the can-
158 cellation in whole or in part of the indebtedness evi-
159 denced by such negotiable instrument or the release in 
160 whole or in part of any lien upon real or personal 
161 property securing the payment thereof: Provided, how-

162 ever, That any claim or defense founded in fraud, lack or 
163 failure of consideration or a violation of the provisions 
164 of this chapter as specified in section one hundred one, 
165 article five of this chapter, may be asserted by a buyer 
166 or lessee at any time, subject to the provisions of this 
167 code relating to limitation of actions. 

168 (8) Notwithstanding any provisions of this section, a 
169 holder shall not be subject to any claim or defense arising 
170 from or growing out of personal injury or death resulting 
171 therefrom or damage to property. 

§46A-2-102. Assignee subject to claims and defenses. 

1 (1) The following limitations shall be applicable to 

2 instruments, contracts or other writings, other than nego-
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3 tiable instruments, evidencing an obligation arising from 
4 a consumer credit sale or consumer lease, other than a 
5 sale or lease primarily for an agricultural purpose, made 
6 on the date this chapter becomes operative or within 
7 a period of one year thereafter: 

8 (a) Notwithstanding any term or agreement to the 
9 contrary or the provisions of article two, chapter forty-

10 six of this code or section two hundred six, article nine 
11 of said chapter forty-six, an assignee of any such instru-
12 ment, contract or other writing shall take and hold such 
13 instrument, contract or other writing subject to all claims 
14 and defenses of the buyer or lessee against the seller or 
15 lessor' arising from that specific consumer credit sale 
16 or consumer lease of goods or services but the assignee's 
17 liability shall not exceed the amount owing to the as-
18 signee at the time the assignee receives notice of the 
19 claims or defenses, if such claims and defenses are as-
20 serted by the buyer or lessee by written notice given to 
21 the assignee within a period of one hundred eighty days 
22 after the assignee has delivered or mailed to the buyer 
23 or lessee a written notice of assignment complying with 
24 the requirements of subdivision (b) of this subsec-
25 tion (1). 

26 (b) The notice of assignment from the assignee to 
27 the buyer or lessee contemplated in subdivision (a) of 
28 this subsection (1) shall be in writing, identify the in-
29 strument, contract or other writing, briefly describe the 
30 goods or services, state the name and address of the 
31 assignee, state the initial deferred balance of such in-
32 strument, contract or other writing payable by the buyer 
33 or lessee and the number, amount and due dates of in-
34 stallments, the amount currently payable by the buyer 
35 or lessee, and inform the buyer or lessee in a conspicuous 
36 manner that he has one hundred eighty days from a 
37 specified date (which date shall be the date the notice 
38 was delivered or mailed to the buyer or lessee) within 

39 which to notify the assignee in writing of any claims and 

40 defenses he may have against the seller or lessor arising 

41 from that specific consumer credit sale or consumer lease; 
42 and that if written notification of any such claims and 
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43 defenses is not given to the assignee within such one 
44 hundred eighty day period, the assignee will have the 
45 right to enforce the instrument, contract or other writing 
46 free of any claims and defenses the buyer or lessee may 
47 have against the particular seller or lessor. Such 
48 notice of assignment, if given by mail, is given when 
49 it is mailed to the buyer's or lessee's last-known 
50 address by registered or certified mail, return receipt 
51 requested. 

52 (c) In order to preserve all of his claims and defenses 
53 against an assignee under subdivision (a) of this subsec-
54 tion (1), the buyer or lessee must, after receiving the 
55 written notice of assignment provided for in subdivision 
56 (b) of this subsection (1), and before the expiration of 

57 a period of one hundred eighty days, notify such as-
58 signee in writing as to any claims and defenses he has 
59 against the seller or lessor arising from that specific 
60 consumer credit sale or consumer lease. The notice by 
61 the buyer or lessee need not take any particular form 
62 and shall be sufficient if it indicates the claims and de-
63 fenses which the buyer or lessee has against the seller or 
64 lessor in a manner sufficient to apprise the assignee of the 
65 nature of such claims and defenses. Such notice, 
66 if given by mail, is given when it is mailed to the as-
67 signee's last-known address by registered or certified mail, 
68 return receipt requested. All claims and defenses of the 
69 buyer or lessee against the seller or lessor arising out 
70 of a consumer credit sale or consumer lease shall 
71 be valid against the assignee unless notice of as-
72 signment is given pursuant to this subsection (1). 

73 (d) In a consumer credit sale or consumer lease when 
74 goods or services cannot be delivered or completed im-
75 mediately after the sale or lease or when the rendition of 
76 future services constitutes a material part of the sale 
77 or lease agreement, the notice of assignment contem-
78 plated in subdivision (a) of this subsection (1) shall not 

79 be given to the buyer or lessee until the seller or lessor 
80 has furnished a certificate to the buyer or lessee which 
81 indicates that delivery of such goods has been made or 
82 such services completed and such certificate has been 
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83 duly executed by the buyer or lessee and, in the case of 
84 future services, until the buyer or lessee shall forward 
85 to the assignee a written reaffirmation of the completion 
86 of such future services which are the subject of such sale 
87 or lease. Such reaffirmation shall not be made until exe-
88 cution by the buyer or lessee of the certificate of com-
89 pletion. Such reaffirmation shall be forwarded directly 
90 by United States mail to the assignee by the buyer or 
91 lessee. If the seller or lessor directly or indirectly ob-
92 tains such reaffirmation, it shall be void and have no 
93 force or legal effect. A completion certificate need not 
94 take any particular form, but shall indicate the names 
95 and addresses of the parties to the consumer credit sale or 
96 consumer lease, the goods delivered or the services com-
97 pleted and the date on which actual delivery was made 
98 or actual performance was completed. 

99 (e) Whenever any such instrument, contract or other 
100 writing (other than a negotiable instrument), and a nego-
101 tiable instrument executed in connection with such other 
102 instrument, contract or writing, are assigned and 
103 negotiated to the same person, either the notices 
104 contemplated and provided for in this subsection (1) 
105 or the notices contemplated and provided for in section 
106 one hundred one of this article need be given, and it 
107 shall not be necessary for notices to be given pursuant 
108 to both this subsection (1) and said section one hundred 
109 one. 

110 (2) Notwithstanding any provisions of this section, 
111 an assignee shall be subject to any claim or defense 
112 based upon lack or failure of consideration. 

113 (3) Nothing contained in this section shall be con-
114 strued as affecting any buyer's or lessee's right of action, 
115 claim or defense which is otherwise provided for in this 
116 code or at common law. 

117 (4) Nothing contained in this section shall be con-
118 strued in any manner as affecting any assignment 

119 of any such instrument, contract or other writing, made 

120 prior to the operative date of this chapter. 

121 (5) The following provisions shall be applicable to 
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122 instruments, contracts or other writings, other than nego-
123 tiable instruments, evidencing an obligation arising from 
124 a consumer credit sale or consumer lease, other than a 
125 sale or lease primarily for an agricultural purpose, made 
126 after the expiration of one year after the oper-
127 ative date of this chapter: Notwithstanding any term 
128 or agreement to the contrary or the provisions of article 
129 two, chapter forty-six of this code or section two hundred 
130 six, article nine of said chapter forty-six, an assignee of 
131 any such instrument, contract or other writing shall 
132 take and hold such instrument, contract or other writing 
133 subject to all claims and defenses of the buyer or lessee 
134 against the seller or lessor arising from that specific con-
135 sumer credit sale or consumer lease of goods or services, 
136 but the total of all claims and defenses which may be 
137 asserted against the assignee under this subsection or 
138 subsection (7) of this section shall not exceed the amount 
139 owing to the assignee at the time of such assignment, 
140 except (i) as to any claim or defense founded in fraud 
141 and (ii) for any excess charges and penalties recover-
142 able under section one hundred one, article five of this 
143 chapter. 

144 (6) For the purpose of determining the amount owing 
145 to an assignee of any such instrument, contract or other 
146 writing evidencing an obligation of a buyer or lessee 
147 arising from a consumer credit sale or consumer lease: 

148 (a) Payments received after the consolidation of two 
149 or more consumer credit sales, other than pursuant to 
150 a revolving charge account, are deemed to have been 
151 first applied to the payment of the sales first made; if 
152 the sales consolida,ted arose from sales made on the same 
153 day, payments are deemed to have been first applied to 
154 the smaller or smallest sale or sales; 

155 (b) Payments received upon a revolving charge ac-
156 count are deemed to have been first applied to the pay-
157 ment of sales finance charges in the order of their entry 
158 to the account and then to the payment of debts in the 
159 order in which the entries of the debts are made to the 
160 account. 
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161 (7) A claim or defense which a buyer or lessee may 
162 assert against an assignee of such instrument, contract 
163 or other writing under the provisions of this section may 
164 be asserted only as a matter of defense to or setoff against 
165 a claim by the assignee: Provided, That if a buyer or 
166 lessee shall have a claim or defense which could be 
167 asserted under the provisions of this section as a matter 
168 of defense to or setoff against a claim by thie assignee were 
169 such assignee to assert such claim against the buyer or les-
170 see, then such buyer or lessee shall have the right to insti-
171 tute and maintain an action or procieeding seeking to obtain 
172 the cancellation in whole or in part of the indebtedness 
173 evidenced by such instrument, contract or other writing 
174 or the release in whole or in part of any lien upon real 
175 or personal property securing the payment thereof: Pro-
176 vided, however, That any claim or defense founded in 
177 fraud, lack or failure of consideration or a violation of 
178 the provisions of this chapter as specified in section one 
179 hundred one, article five of this chapter, may be asserted 
180 by a buyer or lessee at any time, subject to the provisions 
181 af this code relating to limitation of actions. 

182 (8) Notwithstanding any provisions of this section, an 
183 assignee shall not be subject to any claim or defense aris-
184 ing from or growing out of personal injury or death re-
185 sulting therefrom or damage to property. 

§46A-2-103. Lender subject to claims and defenses arising 
from sales. 

1 (1) The following limitations shall be applicable to 
2 claims and defenses of borrowers, arising from consumer 
3 sales, with respect to consumer loans made on the date this 
4 chapter becomes operative or within a period of one year 
5 thereafter: 

6 (a) A lender, other than the issuer of a lender credit 
7 card, who, with respect to a particular transaction, makes 
8 a conswner loan for the purpose of enabling a borrower 
9 to buy goods or services, other than primarily for an agri-

10 cultural purpose, is subject to all claims and defenses of 
11 the borrower against the seller arising from that specific 

12 sale of goods or services if such lender participates in or is 
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13 connected with the sales transaction, and if such claims 
14 and defenses are asserted by the borrower by written 
15 notice given to the lender within a period of one hundred 
16 eighty days after the lender has delivered or mailed to the 
17 borrower a written notice complying with the requi.re-
18 ments of subdivision (b) of this subsection (1). Without 
19 limiting the generality of the foregoing, a lender is deemed 
20 to be connected with such sales transaction if: 

21 (i) The lender and the seller have arranged for a com-
22 mission or brokerage or referral fee for the extension of 
23 credit by the lender; 

24 
25 
26 

(ii) The lender is a person related to the seller unless 
the relationship is remote or is not a factor in the trans
action; 

27 (iii) The seller guarantees the loan or otherwise as-
28 sumes the risk of loss by the lender upon the loan other 
29 than a risk of loss arising solely from the seller's failure to 
30 perfect a lien securing the loan; 

31 (iv) The lender directly supplies the seller with docu-
32 ments used by the borrower to evidence the transaction 
33 or the seller directly supplies the lender with documents 
34 used by the borrower to evidence the transaction; 

35 (v) The loan is conditioned upon the borrower's pur-
36 chase of the goods or services from the particular seller, 
37 but the lender's payment of proceeds of the loan to the 
38 seller does not in itself establish that the loan was so oon-
39 ditioned; 

40 (vi) The seller in such sale has speciff.cally recommend-
41 ed such lender by name to the borrower and the lender 
42 has made ten or more loans to borrowers within a period 
43 of twelve months within which period the loan in question 
44 was made, the proceeds of which other ten or more loans 
45 were used in consumer credit sales with the seller or a per-
46 son related to the seller, if in connection with such other 
47 ten or more loans, the seller also specifically recommended 
48 such lender by name to the borrowers involved; or 

49 (vii) The lender was the issuer of a credit card other 
50 than a lender credit card which may be used by the bor-
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51 rower in the sale transaction as a result of a prior agree-
52 ment between the issuer and the seller. 

53 (b) The notice from the lender to the borrower con-
54 templated in subdivision (a) of this subsection (1) shall 
55 be in writing, identify the loan, and inform the borrower 
56 in a conspicuous manner that he has one hundred eighty 
57 days from a specified date (which date shall be the date 
58 the notice was delivered or mailed to the borrower) with-
59 in which to notify the lender in writing of any claims and 
60 defenses he may have against the particular seller arising 
61 from that specific sale; and that if written notification of 
62 any such claims and defenses is not given to the lender 

63 within such one hundred eighty day period, the lender 
64 will have the right to enforce the note, loan agreement 
65 and other instruments evidencing and securing the loan, 
66 free of any claims and defenses the borrower may have 
67 against the particular seller. Such notice, if given by mail, 
68 is given when it is mailed to the borrower's last-known 
69 address by registered or certified mail, return receipt re-
70 quested. 

71 (c) In order to preserve all of his claims and defenses 
72 against a lender under subdivision (a) of this subsection 
73 (1), the borrower must, after receiving the written notice 
74 provided for in subdivision (b) of this subsection (1), and 
75 before the expiration of a period of one hundred eighty 
76 days, notify such lender in writing as to any claims and 
77 defenses he has against the particular seller arising from 

78 that specific consumer sale. The notice by the borrower 
79 need not take any particular form and shall be sufficient if 
80 it indicates the claims and defenses which the borrower 
81 has against the seller in a manner sufficient to apprise the 

82 lender of the nature af such claims and defenses. Such 

83 notice, if given by mail, is given when it is mailed to the 

84 lender's last-known address by registered or certified mail, 

85 return receipt requested. All claims and defenses of the 

86 borrower against •the particular seller arising out of such 

87 consumer sale shall be valid against the lender unless 

88 notice is given pursuant to this subsection (1). 

89 (2) The following provisions shall be applicable to the 

90 claims and defenses of borrowers, arising from consumer 
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91 sales, with respect to consumer loans made after the ex-
92 piration of one year after the date this chapter becomes 
93 operative: A lender, other than the issuer of a lender 
94 credit card, who, with respect to a particular transaction, 
95 makes a consumer loan for the purpose of enabling a bor-
96 rower to buy goods or services, other than primarily for 
97 an agricultural purpose, is subject to all claims and de-
98 fenses of the borrower against the seller arising from that 
99 specific sale of goods or services if the lender participates 

100 in or is connected with the sales transaction as provided 
101 in subdivision (a), subsection (1) of this section, without 
102 regard to the provisions therein as to notices. 

103 (3) The total of all claims and defenses which a bor-
104 rower is permitted to assert against a lender under the 
105 provisions of this section shall not exceed that portion of 
106 the loan used for that sale, except (i) as to any claim or 
107 defense founded in fraud and (ii) for any excess charges 
108 and penalties recoverable under section one hundred one, 
109 article five of this chapter. 

110 (4) An agreement may not limit or waive the claims 
111 and defenses of a borrower under this section. 

112 (5) "Lender credit card" as used in this section means 
113 an arrangement or loan agreement, other than a seller 
114 credit card, pursuant to which a lender gives a debtor the 
115 privilege of using the credit card in transactions which 
116 entitles the user thereof to purchase goods -or services 
117 from at least one hundred persons not related to the issuer 
118 of the lender credit card, out of which debt arises: 

119 (a) By the lender's honoring a draft or similar order 
120 for the payment of money drawn or accepted by the con-
121 sumer; 

122 (b) By the lender's payment or agreement to pay the 
123 consumer's obligation; or 

124 (c) By the lender's purchase from the obligee of the 
125 consumer's obligations. 

126 (6) A claim or defense which a borrower may assert 
127 against a lender under the provisions of this section may be 
128 asserted only as a defense to or setoff against a claim by the 



88 CONSUMER PROTECTION [Ch. 12 

129 lender: Provided, That if a borrower shall have a claim or 
130 defense which could be asserted under the provisions of 
131 this section as a matter of defense to or setoff against a 
132 claim by the lender were such lender to assert such claim 
133 against the borrower, then the borrower shall have the 
134 right to institute and maintain an action or proceeding 
135 seeking to obtain the cancellation in whole or in part of 
136 the indebtedness evidenced by a negotiable instrument or 
137 other instrument or the release in whole or in part of any 
138 lien upon real or personal property securing the payment 
139 thereof: Provided, however, That any claim or defense 
140 founded in fraud, lack or failure of consideration or a 
141 violation o!fl the provisions of this chapter as specified 
142 in section one hundred one, article five of this chapter, 
143 may be asserted by a borrower at any time, subject to the 
144 provisions of this code relating to limitation of actions. 

145 (7) Nothing contained in this section shall be con-
146 strued in any manner as affecting any loan made prior to 
147 the operative date of this chapter. 

148 (8) Notwithstanding any provisions of this section, a 
149 lender shall not be subject to any claim or defense arising 
150 from or growing out of personal injury or death resulting 
151 therefrom or damage to property. 

§46A-2-104. Notice to cosigners. 

1 No person, other than the spouse of a consumer, shall be 
2 held liable as surety, cosigner, comaker, endorser or guar-
3 antor or be charged with personal liability for payment in 
4 a consumer credit sale or consumer loan unless that per-
5 son, in addition to and before signing any instrument evi-
6 denclng the transaction, signs and receives a separate 
7 notice which clearly explains his liability in the event of 
8 default by the consumer and also receives a copy of the 

9 disclosure required by the "Federal Consumer Credit Pro-
10 tection Act." Such notice shall be sufficient if it appears 
11 under the conspicuous caption "NOTICE" and contains 
12 substantially the following language typewritten or 

13 printed in at lea.st twelve point bold upper case type: 

14 "You are about to sign a----------·--·········· as 

15 __________ under the terms and provisions of 
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16 which instrument you are liable for the full payment 
17 thereof together with the finance charges or interest which 
18 may accrue thereon." 

§46A-2-105. Balloon payments. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

(1) With respect to a consumer credit sale or a con
sumer loan in which the initial total amount payable 
is less than one thousand five hundred dollars, other 
than one primarily for an agricultural purpose or one 
pursuant to a revolving charge account or revolving 
loan account, if any scheduled payment is more than 
•twice as large as the average of earlier scheduled pay
ments, the consumer has the right to refinance the 
amount of tha,t payment, hereinafter in this section 
referred to as a balloon payment, at the time it is due 
without penalty. 

12 (2) With respect to a consumer credit sale or consumer 
13 loan whenever any scheduled payment is at least twice 
14 as large as the smallest of all earlier scheduled payments 
15 other than any down payment, any writing purporting 
16 to contain the agreement of the parties shall contain 
17 •the following language typewritten or printed in a 
18 conspicuous manner. THIS CONTRACT IS NOT PAY-
19 ABLE IN INSTALLMENTS OF EQUAL AMOUNTS: Fol-
20 lowed, if there is only one installment which is at least 
21 twice as large as the smallest af all earlier scheduled 
22 payments other than any down payment, by: AN IN-
23 STALLMENT OF$ .. ........... WILL BE DUE ON __ _ 
24 or, if there is more than one such installment, by: LAR-
25 GER INSTALLMENTS WILL BE DUE AS FOLLOWS: 
26 (The amount of every such installment and its due date 
27 shall be inserted). 

28 (3) The provisions of this section shall not apply to 
29 the extent that the payment schedule is adjusted to the 
30 seasonal or irregular income of the consumer. 

31 ( 4) Notwithstanding the foregoing provisions of this 
32 section, the commissioner may, by rules and regulations, 
33 if necessary to further protect consumers, otherwise reg-
34 ulate or control agreements to be entered into in a con-
35 sumer credit sale or consumer loan transaction which 
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36 provide for a balloon payment or prohibit parties from 
37 entering into any agreement in a consumer credit sale 
38 or consumer loan transaction which provides for a bal-
39 loon payment. 

§46A-2-106. Notice of consumer's right to cure default; cure; 
acceleration. 

1 After a consumer has been in default on an obligation 
2 for five days for failure to make a scheduled payment 
3 or otherwise perform pursuant to a consumer credit sale 
4 or consumer loan other than with respect to a covenant 
5 to provide insurance for or otherwise to protect and pre-
6 serve the property covered by a security interest, the 
7 creditor may give him notice of such fact in the manner 
8 provided for herein. Actual delivery of such notice to a 
9 consumer or delivery or mailing of same to the last-

10 known address of the consumer is sufficient for the pur-
11 pose of this section. If given by mail, notice is given when 
12 it is deposited in a mailbox properly addressed and post-
13 age prepaid. Notice shall be in writing and shall con-
14 spicuously state the name, address and telephone num-
15 ber of the creditor to whom payment or other perform-
16 ance is owed, a brief description of the transaction, the 
17 consumer's right to cure such default and the amount 
18 of payment and other required performance and date by 
19 which it must be paid or accomplished in order to cure 
20 the default. Except as hereinafter in this section provided, 
21 after a default, other than with respect to a covenant to 
22 provide insurance for or otherwise to protect and preserve 
23 the property covered by a security interest, a creditor 
24 may not accelerate maturity of the unpaid balance of the 
25 obligation, commence any action or demand or take 
26 possession of collateral on account of default until ten 
27 days after notice has been given to the consumer of his 
28 right to cure such default. Until such period expires, the 
29 consumer shall have the right to cure any default by 
30 tendering the amount of all unpaid sums due at thG time 
31 of the tender, without acceleration, plus any unpaid de-
32 linquency or deferral charges and by tendering any other 
33 performance necessary to cure such default. Any such 
34 cure shall restore a consumer to all his rights under the 
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35 agreement the same as if there had been no default. A 
36 consumer who has been in default three or more times 
37 on the same obligation and who has been given notice 
38 of such fact three or more times shall not have the right 
39 to cure a default under this section even though previous 
40 defaults have been cured and his creditor's right to pro-
41 ceed against him and his collateral shall not be impaired 
42 or limited in any way by this section. There shall be no 
43 acceleration of the maturity of all or part of any amoWJt 
44 owing in a consumer credit sale or consumer loan, except 
45 where nonperformance specified in the agreement as con-
46 stituting default has occurred. 

§46A-2-107. Security in sales or leases. 

1 (1) With respect to a consumer credit sale, a seller or 
2 issuer of a seller credit card may take a security interest 
3 in the property sold. In addition, a seller or issuer of 
4 a seller credit card may take a security interest in goods 
5 upon which services are performed or in which goods 
6 sold are installed or to which they are annexed, or in 
7 land to which the goods are affixed or which is main-
8 tained, repaired or improved as a result of the sale of the 
9 goods or services, if in the case of a security interest in 

10 land the debt secured is one thousand five hundred dol-
11 lars or more, or, in the case of a security interest in goods 
12 the debt secured is three hundred dollars or more. The 
13 seller or issuer of a seller credit card may also take a 
14 security interest In any property of the buyer to secure 
15 the debt arising from a consumer credit sale primarily 
16 ror an agricultural purpose. Except as provided with re-
17 spect to cross-collateral in connection with consolidated 
18 debts, a seller or issuer of a seller credit card may not 
19 otherwise take a security interest in property of the 
20 buyer to secure the debt arising from a consumer credit 
21 sale. 

22 (2) With respect t,o a consumer lease other than a 
23 lease primarily for an agricultural purpose, a lessor may 
24 not take a security interest in property of the lessee to 
25 secure the debt arising from the lease. 

26 (3) A security interest taken in violation of this sec-
27 tion is void. 
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28 (4) "Security interest" as used in this section means 
29 a security interest arising by agreement of the parties and 
30 does not include a lien arising by operation of law. Any 
31 such agreement must contain a description of the security 
32 interest retained and must contain a clear identification of 
33 each particular item of collateral, including if appropriate, 

34 the name of the manufacturer of such item and its make, 

35 model and serial number. If the item is a used or rebuilt 

36 sample or demonstrator, such fact shall also be stated in 
37 the security agreement. 

§46A-2-108. Cross-collateral. 

1 In addition to contracting for a security interest pur-
2 suant to the provisions on security in sales or leases, a 
3 seller or issuer of a seller credit card in a consumer credit 
4 sale may secure the debt arising from the sale by con-
5 tracting for a security interest in other property if as a 
6 result of a prior sale the sell-er or issuer of a seller credit 
7 card has an existing security interest in the other prop-
8 erty and such debts are consolidated. The seller or issuer 
9 of a seller credit card may also contract for a security 

10 interest in the property sold in the subsequent sale as 
11 security for the previous debt if such debts are consoli-
12 dated. 

§46A-2-109. Debt secured by cross-collateral. 

1 (1) I1 debts arising from two or more consumer credit 
2 sales, other than sales primarily for an agricultural pur-
3 pose or pursuant to a revolving charge account, are se-
4 cured by cross-collateral and consolidated into one debt 
5 payable on a single schedule of payments, and the debt 
6 is secured by security interests taken with respect to one 
7 or more of the sales, payments received by the seller 
8 after the taking of the cross-collateral and the consolida-
9 tion are deemed, for the purpose of determining the 

10 amount of the debt secured by the various security in-
11 terests, to have been first applied to the payment of the 

12 debts arising from the sales first made. To the extent 
13 debts are paid according to this section, security interests 
14 in items of property terminate as the debts originally in-
15 curred with respect to each item are paid. 
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16 (2) Payments received by the seller upon a revolving 
17 charge account are deemed, for the purpose of determin-
18 ing the amount of the debt secured by the various se-
19 curity interests, to have been applied first to the payment 
20 of sales finance charges in the order of their entry to the 
21 account and then to the payment of debts in the order in 
22 which the entries to the account showing the debts were 
23 made. 

24 (3) If the debts consolidated arose from two or more 
25 sales made on the same day, payments received by the 
26 seller are deemed, for the purpose of determining the 
27 amount of the debt secured by the various security in-
28 terests, to have been applied first to the payment of the 
29 smallest debt. 

§46A-2-110. Referral sales or leases. 

1 With respect to a consumer credit sale or consumer 
2 lease, the seller or lessor may not give or offer to give a 
3 rebate or discount or otherwise pay or offer to pay value 
4 to the buyer or lessee as an inducement for a sale or 
5 lease in consideration of his giving to the seller or lessor 
6 the names of prospective purchasers or lessees, or other-
7 wise aiding the seller or lessor in making a sale or lease 
8 to another person, if the earning of the rebate, discount 
9 or other value is contingent upon the occurrence of an 

10 event subsequent to the time the buyer or lessee agrees 
11 to buy or lease. If a buyer or lessee is induced by a viola-
12 tion of this section to enter into a consumer credit sale or 
13 consumer lease, the agreement is unenforceable by the 
14 seller or lessor and the buyer or lessee, at his option, may 

15 rescind the agreement or retain the goods delivered and 

16 the benefit of any services performed, without any obli-
17 gation to pay for them. 

§46A-2-lll. Consumer leases; information to be furnished. 

1 With respect to a consumer lease the lessor shall give 

2 to the lessee the following information: 

3 (1) Brief description or identification of the goods; 

4 (2) Amount of any payment required at the incep-
5 tion of the lease; 
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6 (3) Amount paid or payable for official fees, registra-
7 tion, title privilege, certificate of title or license fees or 
8 taxes; 

9 (4) Amount of other charges not included in the peri-
10 odic payment and a brief description of the charges; 

11 (5) Brief description of insurance to be provided or 
12 paid for by the lessor, including the types and amounts 
13 of the coverages; 

14 (6) Number of periodic payments, the amount of each 
15 payment, the due date of the first payment, the due dates 
16 of subsequent payments or interval between payments, 
17 and the total amount payable by the lessee; 

18 (7) Statement of the conditions under which the lessee 
19 may terminate the lease prior to the end of the term; and 

20 (8) Statement of the liabilities the lease imposes upon 
21 the lessee at the end of the term. 

§46A-2-112. Restriction on liability in consumer lease. 

1 The obligation of a lessee upon expiration of a con-
2 sumer lease, other than one primarily for an agricultural 
3 purpose, may not exceed twice the average payment al-
4 locable to a monthly period under the lease. This limita-
5 tion does not apply to charges for damages to the leased 
6 property or for other default. 

§46A-2-113. Notice of assignment. 

1 A consumer is authorized to pay the original creditor 
2 until he receives notification of assignment of rights to 
3 payment pursuant to a consumer credit sale or a consumer 
4 loan and that payment is to be made to the assignee. A 
5 notification which does not reasonably identify the rights 
6 assigned is ineffective. If requested by the consumer, the 
7 assignee must seasonably furnish reasonable proof that 
8 the assignment has been made and unless he does so the 
9 consumer may pay the original creditor. 

§46A-2-114. 

1 (1) 

Receipts; statements of account; evidence of pay
ment. 

The creditor shall deliver or mail to the consumer, 
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2 without request, a written receipt for each payment by 
3 coin or currency on an obligation pursuant to a consumer 
4 credit sale or consumer loan. A periodic statement show-
5 ing a payment received complies with this subsection. · 

6 (2) Upon written request of a consumer, the person to 

7 whom an obligation is owed pursuant to a consumer credit 
8 sale or consumer loan, other than one pursuant to a re-
9 volving charge account or revolving loan account, shall 

10 provide a written statement of the dates and amounts of 
11 payments made within the past twelve months and the 
12 total amount unpaid. The requested statement shall be 
13 provided without charge once during each year of the 
14 term of the sale or loan. If additional statements are re-
15 quested the creditor may charge not in excess of three 
16 dollars for each additional statement. 

17 (3) After a consumer has fulfilled all obligations with 
18 respect to a consumer credit sale or consumer loan, other 
19 than one pursuant to a revolving charge account or re-
20 volving loan account, the person to whom the obligation 
21 was owed shall, upon the request of the consumer, deliver 
22 or mail to the consumer written evidence aclmowledging 
23 payment in full of all obligations with respect to the trans-
24 action. 

§46A-2-115. Limitation on default charges. 

1 Except for reasonable expenses including costs and fees 
2 authorized by statute, incurred in realizing on a security 
3 interest, the agreement with respect to a consumer credit 
4 sale or a consumer loan may not provide for charges as a 
5 result of default by the consumer other than those autho-
6 rized by this chapter. A provision in violation of this 
7 section is unenforceable. 

§46A-2-116. Assignment of earnings. 

1 (1) The maximum part of the aggregate disposable 

2 earnings of an individual for any workweek which may 

3 be subjected to any one or more asaignments of earnings 
4 for the payment of a debt or debts arising from one or 
5 more consumer credit sales or one or more consumer 

6 loans, or one or more sales as defined in section one hun-
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7 dred two, article six of this chapter, may not exceed 
8 twenty-five percent of his disposable earnings for that week. 

9 (2) As used in this section: 

10 (a) "Disposable earnings" means that part of the earn-
11 ings of an individual remaining after the deduction from 
12 those earnings of amounts required by law to be with-
13 held; and 

14 (b) "Assignment of earnings" includes all forms of 
15 assignments, deductions, transfers, or sales of earnings 
16 to another, either as payment or as security, and whether 
17 stated to be revocable or nonrevocable, and includes any 
18 deductions authorized under the provisions of section 
19 three, article five, chapter twenty-one of this code, except 
20 deductions for union or club dues, pension plans, pay-
21 roll savings plans, charities, stock purchase plans and hos-
22 pitalization and medical insurance. 

23 (3) .Any assignment of earnings and any deduction un-
24 der said section three, article five, chapter twenty-one of 
25 this code shall be revocable by the employee at will at any 
26 time, notwithstanding any provision to the contrary. 

27 (4) The priority of multip1'e assignments of earnings 
28 shall be according to the date and time of each such as-
29 signment. 

§46A-2-117. Authorization to confess judgment prohibited. 

1 A consumer may not authorize any person to confess 
2 judgment on a claim arising out of a consumer credit sale 
3 or a consumer loan. .An authorization in violation of this 
4 section is void. The provisions of this section shall not be 
5 construed as in any way impliedly authorizing a confes-
6 sion of judgment in any other type of transaction. 

§46A-2-118. No garnishment before judgment. 

1 Prior to entry of judgment in an action against the 
2 debtor for debt arising from a consumer credit sale or a 
3 consumer loan, the creditor may not attach unpaid earn-
4 ings of the debtor by garnishment or like proceedings. The 
5 provisions of this section shall not be construed as in any 
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6 way impliedly authorizing garnishment before judgment 
7 in any other type of transaction. 

§46A-2-119. Restrictions on deficiency judgments. 

1 (1) This section applies to a deficiency on a consumer 
2 credit sale of goods or services and on a consumer loan 
3 in which the lender is subject to claims and defenses aris-
4 ing from sales (§46A-2-103). 

5 (2) If the seller repossesses or voluntarily accepts sur-
6 render of goods which were the subject of the sale and in 
7 which he has a security interest and the balance owed for 
8 the goods repossessed or surrendered was at the time of 
9 such repossession or surrender one thousand dollars or 

10 less, the buyer is not personally liable to the seller for 
11 the unpaid balance of the debt arising from the sale of the 
12 goods, and the seller's duty to dispose of the collateral is 
13 governed by the provisions on disposition of collateral 
14 (§46-9-505) of the "Uniform Commercial Code." 

15 (3) If the seller repossesses or voluntarily accepts a sur-
16 render of goods which were not the subject of the sale but 
17 in which he has a security interest to secure a debt arising 
18 from a sale of goods or services or a combined sale of goods 
19 and services and the balance owed on such debt was at the 
20 time of such repossession or surrender one thousand dol-
21 lars or less, the buyer is not personally liable to the seller 
22 for the unpaid balance of the debt arising from the sale, 
23 and the seller's duty to dispose of the collateral is gov-
24 erned by the provisions on disposition of collateral (§46-9-
25 505) of the "Uniform Commercial Code." 

26 ( 4) If the lender takes possession or voluntarily ac-
27 cepts a surrender of goods in which he has a security in-
28 terest to secure a debt arising from a consumer loan in 
29 which the lender may be subject to claims and defenses 
30 arising from sales (§46A-2-103) and the balance owed on 
31 the net proceeds of the loan paid to or for the benefit of 
32 the borrower was at the time of such repossession or sur-
33 render one thousand dollars or less, the borrower is not 
34 personally liable to the lender for the unpaid balance of 
35 the debt arising from the loan and the lender's duty to 
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36 dispose of the collateral is governed by the provisions on 
37 disposition of collateral (§46-9-505) of the "Uniform Com-
38 mercial Code." 

39 (5) For the purpose of determining the unpaid balance 
40 of consolidated debts or debts pursuant to revolving 
41 charge accounts or revolving loan accounts, the allocation 
42 of payments to a debt shall be determined in the same 
43 manner as provided for determining the amount of debt 
44 secured by various security interests (§46A-2-109). 

45 (6) The consumer may be liable in damages to the 
46 creditor if the consumer has wrongfully damaged the 
47 collateral or if after default and demand, the consumer 
48 has wrongfully failed to make the collateral available to 
49 the creditor. 

50 (7) If the creditor elects to bring an action against the 
51 consumer for a debt arising from a consumer credit sale 
52 of goods or services or from a consumer loan in which the 
53 lender is subject to claims and defenses arising from sales 
54 (§46A-2-103), when under this section he would not be en-
55 titled to a deficiency judgment if he took possession of the 
56 collateral, and obtains judgment: 

57 (a) He may not take possession of the collateral, and 

58 (b) The collateral is not subject to levy or sale on exe-
59 cution or similar proceedings pursuant to the judgment. 

§46A-2-120. Extortionate extensions of credit. 

1 (1) If the court finds as a matter of fact that it was the 
2 understanding of the creditor and the consumer at the time 
3 an extension of credit was made that delay in making re-
4 payment or failure to make repayment could result in the 
5 use of violence or other criminal means to cause harm to 

6 the person, reputation or property of any person, the re-
7 payment of the extension of credit is unenforceable 

8 through civil judicial process against the consumer. 

9 (2) If a court finds as a matter of fact that an exten-

10 sion of credit was made at a rate in excess of that per-

11 nutted for such transaction by the provisions of this chap-

12 ter and that the creditor then had a reputation for the use 
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13 or threat of use of violence or other criminal means to 
14 cause harm to the person, reputation or property of any 
15 person to collect extensions of credit or to punish the non-
16 repayment thereof, there is prima facie evidence that the 
17 extension of credit was unenforceable under subsection 
18 (1). 

§46A-2-121. Unconscionability; inducement by unconscionable 

conduct. 

1 (1) With respect to a transaction which is or gives rise 
2 to a consumer credit sale or consumer loan, if the court as 
3 a matter of law finds: 

4 (a) The agreement or transaction to have been un-
5 conscionable at the time it was made, or to have been in-
6 duced by unconscionable conduct, the court may refuse to 
7 enforce the agreement, or 

8 (b) Any term or part of the agreement or transaction 
9 to have been unconscionable at the time it was made, the 

10 court may refuse to enforce the agreement, or may enforce 
11 the remainder of the agreement without the unconscion-
12 able term or part, or may so limit the application of any 
13 unconscionable term or part as to avoid any unconscion-
14 able result. 

15 (2) U it is claimed or appears to the court that the 
16 agreement or transaction or any term or part thereof may 
17 be unconscionable, the parties shall be afforded a reason-
18 able opportunity to present evidence as to its setting, pur-
19 pose and effect to aid the court in making the determina-
20 tion. 

21 (3) For the purpose of this section, a charge or prac-
22 tice expressly permitted by this chapter is not unconscion-
23 able. 

§46A-2-122. Definitions. 

1 For the purposes of this section and sections one hun-

2 dred twenty-three, one hundred twenty-four, one hundred 

3 twenty-five, one hundred twenty-six, one hundred twenty-

4 seven, one hundred twenty-eight and one hundred twenty-
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5 nine of this article, the following terms shall have the 
6 following meanings: 

7 (a) "Claim" means any obligation or alleged obliga-
8 tion arising out of or from a consumer transaction. 

9 (b) "Debt collection" means any action, conduct or 
10 practice of soliciting claims for collection or in the col-
11 lection of claims owed or due or alleged to be owed or due 
12 to a creditor by a consumer. 

13 (c) "Debt collector" means any person or organization 
14 engaging directly or indirectly in debt collection. The 
15 term includes any person or organization who sells or 
16 offers to sell forms which are, or are represented to be, a 
17 collection system, device or scheme, and are intended or 
18 calculated to be used to collect claims. 

§46A-2-123. Practice of law by debt collectors. 

1 Unless a licensed attorney in this state, no debt collector 
2 shall engage in conduct deemed the practice of law. With-
3 out limiting the general application of the foregoing, the 
4 following conduct is deemed the practice of law: 

5 
6 
7 

8 
9 

10 

(a) The performance of legal services, furnishing of 
legal advice or false representation, direct or by impli
cation, that any person is an attorney; 

(b) Any communication with consumers in the name 
of an attorney or upon stationery or other written mat
ter bearing an attorney's name; and 

11 (c) Any demand for or payment of money constituting 
12 a share of compensation for services performed or to be 
13 performed by an attorney in collecting a claim. 

§46A-2-124. Threats or coercion. 

1 No debt collector shall colleot or attempt to collect any 
2 money alleged to be due and owing by means of any 
3 threat, coercion or attempt to coerce. Without limiting 
4 the general application of the foregoing, the following 

5 conduct is deemed to violate this section: 

6 (a) The use, or express or implicit threat of use, of 
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7 violence or other criminal means, to cause harm to the 
8 person, reputation or property of any person; 

9 (b) The accusation or threat to accuse any person of 
10 fraud, any crime, or any conduct which, if true, would 
11 tend to disgrace such other person or in any way subject 
12 him to ridicule, or any conduct which, if true, would tend 
13 to disgrace such other person or in any way subject him 
14 to ridicule or contempt of society; 

15 (c) False accusations made to another person, in-
16 eluding any credit reporting agency, that a consumer is 
17 willfully refusing to pay a just debt, or the threat to so 
18 make false accusations; 

19 (d) The threat to sell or assign to another the obliga-
20 tion of the consumer with an attending representation oc 
21 implication that the result of such sale or assignment 
22 would be that the consumer would lose any defense to 

23 the claim or would be subjected to harsh, vindictive or 
24 abusive collection attempts; 

25 (e) The threat that nonpayment of an alleged claim 
26 will result in the: 

27 (1) Arrest of any person; or 

28 (2) Garnishment of any wages of any person or the 
29 taking of other action requiring judicial sanction, without 
30 informing the consumer that there must be in effect a 
31 judicial order permitting such garnishment or such other 
32 action before it can be taken; and 

33 (f) The threat to take any action prohibited by this 
34 chapter or other law regulating the debt collector's con-
35 duct. 

§46A-2-125. Oppression and abuse. 

1 No debt collector shall unreasonably oppress or abuse 
2 any person in connection with the collection of or attempt 
3 to collect any claim alleged to be due and owing by that 
4 person or another. Without limiting the general applica-
5 tion of the foregoing, the following conduct is deemed 
6 to violate this section: 
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7 (a) The use of profane or obscene language or lan-
8 guage that is intended to unreasonably abuse the hearer 
9 or reader; 

10 (b) The placement of telephone calls without dis-
11 closure of the caller's identity and with the intent to 
12 annoy, harass or threaten any person at the called mun-
13 ber; 

14 (c) Causing expense to any person in the form of long 
15 distance telephone tolls, telegram fees or other charges 
16 incurred by a medium of communication, by concealment 
17 of the true purpose of the communication; and 

18 (d) Causing a telephone to ring or engaging any per-
19 son in telephone conversation repeatedly or continuously, 
20 or at unusual times or at times known to be inconvenient, 
21 with intent to annoy, abuse, oppress or threaten any per-
22 son at the called number. 

§46A-2-126. Unreasonable publication. 

1 No debt collector shall unreasonably publicize informa-
2 tion relating to any alleged indebtedness or consumer. 
3 Without limiting the general application of the foregoing, 
4 the following conduct is deemed to violate this section: 

5 (a) The communication to any employer or his agent 
6 before judgment has been rendered of any information 
7 relating to an employee's indebtedness other than through 
8 proper legal action, process or proceeding; 

9 (b) The disclosure, publication, or communication Qf 

10 information relating to a consumer's indebtedness to any 
11 relative or family member of the consumer if such per-
12 son is not residing with the consumer, except through 
13 proper legal action or process or at the express and un-
14 solicited request of the relative or family member; 

15 (c) The disclosure, publication or communication of 
16 any information relating to a consumer's indebtedness to 
17 any other person other than a credit reporting agency, by 
18 publishing or posting any list of consumers, commonly 
19 known as "deadbeat lists," except lists to prevent the 

20 fraudulent use of credit accounts or credit cards, by ad-
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21 vertising for sale any claim to enforce payment thereof, 
22 or in any manner other than through proper legal action, 
23 process or proceeding; and 

24 (d) The use of any form of communication to the con-
25 sumer, which ordinarily may be seen by any other per-
26 sons, that displays or conveys any information about the 
27 alleged claim other than the name, address and phone 
28 number of the debt collector. 

§46A-2-127. Fraudulent, deceptive or misleading representa-
tions. 

1 No debt collector shall use any fraudulent, deceptive 
2 or misleading representation or means to collect or at-
3 tempt to collect claims or to obtain information con-
4 cerning consumers. Without limiting the general appli-
5 cation of the foregoing, the following conduct is deemed 
6 to violate this section: 

7 (a) The use of any business, company or organization 
8 name while engaged in the collection of claims, other 
9 than the true name of the debt collector's business, com-

10 pany or organization; 

11 (b) The failure to clearly disclose in all comrounica-
12 tions made to collect or attempt to collect a claim or to 
13 obtain or attempt to obtain information about a con-
14 sumer, that the debt collector is attempting to collect a 
15 claim and that any information obtained will be used 
16 for that purpose; 

17 (c) Any false representation that the debt collector 
18 has in his possession information or something of value 
19 for the consumer that is made to solicit or discover infor-
20 mation about the consumer; 

21 (d) The failure to clearly disclose the name and full 
22 business address of the person to whom the claim has 
23 been assigned for collection, or to whom the claim is 
24 owed, at the time of making any demand for money; 

25 (e) Any false representation or implication of the 
26 character, extent or amount of a claim against a con-
27 sumer, or of its status in any legal proceeding; 
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28 (f) Any false representation or false implication that 
29 any debt collector is vouched for, bonded by, affiliated 
30 with or an instrumentality, agent or official of this state 
31 or any agency of the federal, state or local government; 

32 (g) The use or distribution or sale of any written 
33 communication which simulates or is falsely represented 
34 to be a document authorized, issued or approved by a 
35 court, an official or any other legally constituted or autho-
36 rized authority, or which creates a false impression about 
37 its source, authorization or approval; 

38 (h) Any representation that an existing obligation of 
39 t.he consumer may be increased by the addition of at-
40 torney's fees, investigation fees, service fees or any other 
41 fees or charges when in fact such fees or charges may not 
42 legally be added to the existing obligation; and 

43 (i) Any false representation or false impression about 
44 the status or true nature of or the services rendered by 
45 the debt collector or his business. 

§46A-2-128. Unfair or unconscionable means. 

1 No debt collector shall use unfair or unconscionable 
2 means to collect or attempt to collect any claim. Without 
3 limiting the general application of the foregoing, the fol-
4 lowing conduct is deemed to violate this section: 

5 (a) The seeking or obtaining of any written statement 
6 or acknowledgment in any form that specifies that a con-
7 sumer's obligation is one incurred for necessaries of life 
8 where the original obligation was not in fact incurred for 
9 such necessaries; 

10 (b) The seeking or obtaining of any written statement 
11 or acknowledgment in any form containing an affirma-
12 tion of any obligation by a consumer who has been de-
13 clared bankrupt, without clearly disclosing the nature and 
14 consequences of such affirmation and the fact that the 
15 consumer is not legally obligated to make such affirma-

16 tion; 

17 (c) The collection or the attempt to collect from the 
18 consumer all or any part of the debt collector's fee or 

19 charge for services rendered; 
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20 (d) The collection of or the attempt to collect any 
21 interest or other charge, fee or expense incidental to the 
22 principal obligation unless such interest or incidental fee, 
23 charge or expense is expressly authorized by the agree-
24 ment creating the obligation and by statute; and 

25 (e) Any communication with a consumer whenever it 
26 appears that the consumer is represented by an attorney 
27 and the attorney's name and address are known, or could 
28 be easily ascertained, unless the attorney fails to answer 
29 correspondence, return phone calls or discuss the obliga-
30 tion in question or unless the attorney consents to direct 
31 communication. 

§46A-2-129. Postal violations. 

1 No debt collector shall use, distribute, sell or prepare for 
2 use any written communication which violates or fails to 
3 conform to United States postal laws and regulations. 

§46A-2-130. Limitation on garnishment. 

1 (1) For the purposes of the provisions in this chapter 
2 relating to garnishment: 

3 (a) "Disposable earnings" means that part of the earn-
4 ings of an individual remaining after the deduction from 
5 those earnings of amounts required by law to be with-
6 held; and 

7 (b) "Garnishment" means any legal or equitable pro-
8 cedure through which the earnings of an individual are 
9 required to be withheld for payment of a debt. 

10 (2) The maximum part of the aggregate disposable 
11 earnings of an individual for any workweek which is sub-
12 jected to garnishment to enforce payment of a judgment 
13 arising from a consumer credit sale or consumer loan may 
14 not exceed the lesser of 

15 (a) Twenty percent of his disposable earnings for that 
16 week, or 

17 (b) The amount by which his disposable earnings for 
18 that week exceed thirty times the federal minimum hour-
19 ly wage prescribed by section 6 (a) (1) of the "Fair Labor 
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20 Standards Act of 1938," U.S.C. Title 29, §206 (a) (1), in 
21 effect at the time the earnings are payable. 

22 (c) In the case of earnings for a pay period other than 
23 a week, the commissioner shall prescribe by rule a mul-
24 tiple of the federal minimum hourly wage equivalent in 
25 effect to that set forth in subdivision (b), subsection (2) 
26 of this section. 

27 (3) No court may make, execute or enforce an order or 
28 process in violation of this section. Any time after a con-
29 sumer's earnings have been executed upon pursuant to 
30 article five-a or article five-b, chapter thirty-eight of this 
31 code by a creditor resulting from a consumer credit sale or 
32 consumer loan, such consumer may petition any court 
33 having jurisdiction of such matter or the circuit court of 
34 the county wherein he resides to reduce or temporarily or 
35 permanently remove such execution upon his earnings on 
36 the grounds that such execution causes or will cause un-
37 due hardship to him or his family. When such fact is 
38 proved to the satisfaction of such court, it may reduce or 
39 temporarily or permanently remove such execution. 

§46A-2-131. No discharge or reprisal because of garnishment. 

1 No employer shall discharge or take any other form of 
2 reprisal against an employee for the reason that a creditor 
3 of the employee has subjected or attempted to subject un-
4 paid earnings of the employee to garnishment or like pro-
5 ceedings directed to the employer for the purpose of pay-
6 ing a judgment arising from a consumer credit sale or con-
7 sumer loan. 

§46A-2-132. Home solicitation; buyer's right to cancel; notice. 

1 In addition to any other right to revoke an offer, a buyer 
2 shall have the right to cancel a home solicitation sale until 
3 midnight of the third business day after the day on which 
4 he has signed an agreement or offer to purchase. Cancella-
5 tion shall become effective when the buyer gives written 
6 notice of his intention ,to cancel to the seller at the address 
7 stated in the agreement or offer to purchase. Notice of 

8 such cancellation, if given by mail, is given when it is de-

9 posited in a mailbox properly addressed and postage pre-

10 paid. Such notice of cancellation given by the buyer need 
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11 not take any particular form and shall be sufficient if it 
12 indicates by any form of written expression the intention 
13 of the buyer not to be bound by the home solicitation sale. 
14 Notwithstanding any above-mentioned provision, a buyer 
15 may not cancel a home solicitation sale where he has re-
16 quested and the seller has provided goods or services with-

. 17 out delay because of a bona fide emergency and either 
18 the seller has in good faith made a substantial beginning 
19 of performance of the agreement before the buyer has 
20 given notice of cancellation, or in the case of goods, such 
21 goods cannot be returned to the seller in substantially as 
22 good condition as when they were received by the buyer. 

§46A-2-133. Form of agreement or offer to purchase; sta� 
ment of buyer's rights. 

1 In every home solicitation sale in this state, except 
2 where a buyer has requested a seller to provide goods or 
3 services without delay because of an emergency, the seller 
4 shall present to the buyer a written agreement or offer to 
5 purchase which designates as the date of the transaction 
6 the day on which the buyer has signed it and which con-
7 tains a statement of the buyer's rights as hereinafter pro-
8 vided for. No such written agreement or offer to purchase 
9 shall be effective until after it has been signed by the buy-

IO er and he has written the date of such signature in his 
11 own handwriting. The statement must appear under the 
12 conspicuous caption: "BUYER'S RIGHT TO CANCEL" 
13 and read as follows: "If this agreement was solicited at a 
14 place other than the seller's business establishment at a 
15 fixed location and you decide you do not want these goods 
16 or services, you may cancel this agreement by mailing a 
17 notice to the seller. The notice must say that you do not 
18 want the goods or services and must be mailed before 
19 midnight of the third business day after you sign this 
20 agreement. The notice must be mailed to: (Name and 
21 mailing address of seller)." Until the seller has fully com-
22 plied with this section, the buyer may cancel the home 
23 solicitation sale, by notifying the seller of his intention to 
24 cancel in any manner. Any written agreement or offer to 
25 purchase which contains the form and content of notice 
26 of cancellation required by the federal trade commission 
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27 and which provides information substantially similar to 
28 that required by this section shall be deemed to comply 
29 fully with this section. 

§46A-2-134. Restoration of down payment. 

1 Within ten days after a home solicitation sale has been 
2 cancelled or an offer to purchase has been revoked, the 
3 seller shall tender to the buyer any payment made by 
4 the buyer to him and any note or other evidence of in-
5 debtedness taken in the transaction. A provision permit-
6 ting the seller to keep all or part of any payment, note 
7 or other evidence of indebtedness is in violation of this 
8 section and unenforceable. If any down payment included 
9 goods traded in, the seller shall return the goods in sub-

10 stantially as good a condition as when he received them. 
11 If a seller has failed to tender goods as required by this 
12 section, the buyer may elect to recover an amount equal to 
13 the trade-in allowance on such goods as stated in the 
14 agreement. Until a seller has complied with all the ob-
15 ligations imposed by this section, a buyer may keep any 
16 goods delivered to him by the seller and he is hereby 
17 given a lien on such goods for the purpose of making 
18 any recovery to which he is entitled by this section. 

§46A-Z-135. Buyer's duty; seller's right; no compensation for 
certain services. 

1 Within a reasonable time after a home solicitation sate 
2 has been cancelled or an offer to purchase has been re-
3 voked, the seller may demand and receive any goods de-
4 livered by him to the buyer as the result of the home 
5 solicitation sale. The buyer shall not be obligated to ten-
6 der such goods to the seller at any place other than the 
7 buyer's residence. If the seller fails to demand possession 
8 of goods within such reasonable time, such goods shall be-
9 come the buyer's property without any obligation to pay 

10 for them. For the purposes of this section, twenty days 
11 shall be presumed to be a reasonable time. The buyer 
12 shall take reasonable care of such goods in his possession 
13 before cancellation or revocation and for a reasonable 
14 time thereafter, during which time the goods are other-

15 wise at the seller's risk. Where the seller has performed 
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16 any service pursuant to a home solicitation sale prior to 
17 its cancellation or prior to giving the statement required 
18 in section one hundred thirty-three of this article, he shall 
19 not be entitled to any compensation for such per.fbrmance. 

§46A-2-136. Personal property exemptions. 

1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 
15 

16 
17 

18 

19 
20 

21 

22 

23 

24 

25 
26 
27 
28 
29 
30 

31 
32 

33 

34 
35 

Any consumer residing in this state may set apart and 
hold personal property to be exempt from execution or 
other judicial process resulting from consumer credit 
transactions, except for the purchase money due on such 
property, in such amounts as follows: Clothing and other 
wearing apparel of the consumer, his spouse and any 
dependents of such consumer, not to exceed the fair mar
ket value of two hundred dollars; furniture, appliances, 
furnishings and fixtures regularly used for family pur
poses in the consumer's residence, to the extent of the 
fair market value of one thousand dollars; children's 
books, pictures, toys and other such personal property of 
children; all medical health equipment used for health 
purposes by the consumer, his spouse and any dependent 
of such consumer; tools of trade, including any income
producing property used in the consumer's principal oc
cupation, to the extent of the fair market value of one 
thousand dollars; and any policy of life or endowment in
surance which is payable to the spouse or children of the 
insured consumer or to a trustee for their benefit, ex• 
cept the cash value of any accrued dividends thereon. 
When a consumer claims personal property as exempt 
under the provisions of this section, he shall deliver a list 

containing all the personal property owned or claimed 
by him and all items of such property he claims as exempt 
hereunder, with the value of each separate item listed 
according to his best knowledge, to the officer holding 
the execution or other such process. Such list shall be 

sworn to by affidavit. If the value of the property named 
in such list exceeds the amounts specified in this section, 

the consumer shall state at the foot thereof what part 
of such property he claims as exempt. If such value does 
not exceed the amounts specified in this section, the claim 
of exemption shall be held to extend to the whole thereof 

without stating more and, if no appraisement is demanded, 
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36 the property so claimed shall be set aside as exempt. 
37 Where the consumer owning exempt property is absent 
38 or incapable of acting or neglects or declines to act here-
39 under, the claim of exemption may be made, the list de-
40 livered and the affidavit made by his spouse with the 
41 same effect as if the owner had done so. Upon receipt of 
42 such a list, the officer to whom it is given shall immedi-
43 ately exhibit such list to the creditor or his agent or at-
44 torney. The rights granted and procedures provided for in 
45 article eight, chapter thirty-eight of this code shall apply 
46 to any proceeding under this section, except that the pro-
47 visions of sections one and three of such article shall not 
48 apply. 

§46A-2-137. Service of process on certain nonresidents. 

1 · Ail.y nonresident person, except a nonresident corpora-
2 tion authorized to do business in this state pursuant to the 
3 provisions of chapter thirty-one of this code, who takes or 
4 holds any negotiable instrument, nonnegotiable instru-
5 ment, or contract or other writing, arii;ing from a con-
6 sumer credit sale or consumer lease which is subject to 
7 the provisions of this article, other than a sale or lease 
8 primarily for an agricultural purpose, or who is a lender 
9 subject to the provisions of section one hundred three of 

10 this article, shall be conclusively presumed to have ap-
11 pointed the auditor of the state as his attorney-in-fact 
12 with authority to accept service of notice and process in 
13 any action or proceeding brought against him arising out 
14 of such consumer credit sale, consumer lease or consumer 
15 loan. A person shall be considered a nonresident here-
16 under if he is a nonresident at the time such service of 
17 notice and process is sought. No act of such person ap-
18 pointing the auditor shall be necessary. Immediately 
19 after being served with or accepting any such process or 
20 notice, of which process or notice two copies for each de-

21 fendant shall be furnished the auditor with the original 
22 notice or process, together with a fee of two dollars, the 
23 auditor shall file in his office a copy of such process or 

24 notice, with a note thereon endorsed of the time of service 

25 or acceptance, as the case may be, and transmit one copy 

26 of such process or notice by registered mail, return receipt 
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27 requested, to such person at hls address, which address 
28 shall be stated in such process or notice: Provided, That 
29 such return receipt shall be signed by such person or an 
30 agent or employee of such person if a corporation, or the 
31 registered mail so sent by said auditor is refused by the 
32 addressee and the registered mail is returned to said 
33 auditor, or to hls office, showing thereon the stamp of the 
34 U. S. postal service that delivery thereof has been refused, 
35 and such return receipt or registered mail is appended to 
36 the original process or notice and filed therewith in the 
37 clerk's office of the court from which such process or 
38 notice was issued. But no process or notice shall be served 
39 on the auditor or accepted by him less than ten days be-
40 fore the return date thereof. The court may order such 
41 continuances as may be reasonable to afford each defen-
42 dant opportunity to defend the action or proceeding. 

43 The provisions for service of process herein are cum• 
44 ulative and nothing herein contained shall be construed 
45 as a bar to the plaintiff in any action from having process 
46 in such action served in any other mode and manner pro-
47 vided by law. 

§46A-2-138. Buyer's right to cancel certain subscriptions and 
other obligations. 

1 When a buyer has become indebted on a contract for 
2 future deliveries of a correspondence course or on a multi-
3 ple magazine subscription contract, other than for single 
4 subscriptions direct with the publisher thereof, the buyer 
5 may cancel and terminate such contract at any time by 

6 mailing a notice of cancellation by first class United States 
7 mail to the person to whom the indebtedness is owed, 
8 or hls assignee, which notice shall forthwith terminate 

9 and cancel any further financial obligation for goods or 
10 services not received by the buyer prior to the mailing 

11 of such notice of cancellation. In addition thereto, in re-

12 gard to a correspondence course contract, the buyer may 
13 cancel and terminate such indebtedness without regard 

14 to the amount of goods and services received by mailing 

15 such notice and by returning all materials received. 
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ARTICLE 3. FINANCE CHARGES AND RELATED PROVISIONS. 

§46A-3-101. Sales finance charge for consumer credit sales other than 
certain sales of real estate or sales made pursuant to 
revolving charge accounts. 

§46A-3-102. Sales finance charge for certain consumer credit sales of 
real estate. 

146A-3-103. Sales finance charge for revolving charge accounts other 
than certain sales of real estate. 

§46A-3-104. Loan finance charge for consumer loans made by super
vised financial organizations and certain other lenders 
other than loans made pursuant to revolving loan 
accounts and finance charge on assigned contracts. 

146A-3-105. Interest rate on loans guaranteed or insured by United 
States or agency thereof. 

§46A-3-106. Loan finance charge for revolving loan accounts. 
§46A-3-107. Sales finance charges and loan finance charges on re

financing. 
146A-3-108. Sales finance charges and loan finance charges on con-

solidation. 
l46A-3-109. Additional charges; insurance. 
§46A-3-110. Right to prepay. 
146A-3-lll. Application of payments on account; rebate upon prepay

ment, refinancing or consolidation; judgments and in
terest on judgments. 

146A-3-112. Delinquency charges on precomputed consumer credit 
sales or consumer loans. 

l46A-3-113. Delinquency charges on non-precomputed consumer credit 
sales or consumer loans repayable in installments. 

§46A-3-114. Deferral charges. 
§46A-3-115. Advances to perform covenants of consumer. 
146A-3-116. Change in terms of revolving charge accounts or revolving 

loan accounts. 

§46A-3-101. Sales finance charge for consumer credit sales 
other than certain sales of real estate or sales 
made pursuant to revolving charge accounts. 

1 (1) With respect to a consumer credit sale, other than 
2 a sale of real estate subject to the provisions of section 
3 one hundred two of this article or a sale pursuant to a 
4 revolving charge account, a seller may contract for and 
5 receive a sales finance charge not exceeding eighteen per-
6 cent per year on that part of the unpaid balances of the 
7 amount financed which is fifteen hundred dollars or less 
8 and twelve percent per year on that part of the unpaid 
9 balances of the amount financed which is in excess of 

10 fifteen hundred dollars, calculated according to the ac-
11 tuarial method. 

12 (2) This section does not limit or restrict the manner 
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13 of calculating the sales finance charge, whether by way 
14 of add.on, discount, or otherwise, so long as the rate of the 
15 sales finance charge does not exceed that permitted by 
16 this section. If the sale is precomputed: 

17 (a) The sales :finance charge may be calculated on 
18 the assumption that all scheduled payments will be made 
19 when due, and 

20 (b) The effect of prepayment, refinancing or censoli-
21 dation is governed by the provisions on rebate upon pre-
22 payment, refinancing or consolidation, contained in sec-
23 tion one hundred eleven of this article. 

24 (3) For the purposes of this section, the term of a sale 
25 agreement commences on the date the credit is granted 
26 or, if goods are delivered or services performed ten days 
27 or more after that date, with the date of commencement 
28 of delivery or performance. Differences in the lengths of 
29 months are disregarded and a day may be counted as one 
30 thirtieth of a month. Subject to classifications and differ-
31 entiations the seller may reasonably establish, a part of 
32 a month in excess of fifteen days may be treated as a full 
33 month if periods of fifteen days or less are disregarded and 

1, 34 if that procedure is not consistently used to obtain a 
35 greater yield than would otherwise be permitted. 

36 (4) Subject to classifications and differentiations the 
37 seller may reasonably establish, he may make the same 
38 sales finance charge on all amounts financed within a 
39 specified range. A sales finance charge so made does not 
40 violate subsection (1) if: 

41 (a) When applied to the median amount within each 
42 range, it does not exceed the maximum permitted by sub-
43 section (1), and 

44 (b) When applied to the lowest amount within each 
45 range, it does not produce a rate of sales finance charge 
46 exceeding the rate calculated according t o  paragraph (a) 
47 by more than eight percent of the rate calculated accord-
48 ing to paragraph (a). 

49 (5) Notwithstanding subsection (1), the seller may 
50 contract for and receive a minimum sales finance charge 
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51 of not more than five dollars when the amount financed 
5� does not exceed seventy-five dollars, or seven dollar� and 
53 fifty cents when the amount financed exceeds seventy-
54 five dollars. 

55 (6) Notwithstanding any provision of this section to 
56 the contrary, with respect to a consumer credit sale in-
57 volving a motor vehicle: 

58 (a) A seller may contract for and receive a sale� 
59 finance charge not exceeding twelve percent per year 
60 on the unpaid balance calculated according to the actuar-
61 ial method when such sale is made less than one year after 
62 the year of the model year designation of such motor ve-
63 hicle or such motor vehicle is purchased new; 

64 (b) A seller may contract for and receive a sales 
65 finance charge not exceeding sixteen percent per year 
66 on the unpaid balance calculated according to the actuar-
67 ial method when such sale is made more than one year 
68 but less than two years after the year of the model year 
69 designation of such motor vehicle; and 

70 (c) A seller may contract for and receive a sales 
71 finance charge not exceeding eighteen percent per year 
72 on the unpaid balance calculated according to the actuar-
73 ial method when such sale is made more than two years 
74 after the year of the model year designation of such motor 
75 vehicle. 

§46A-3-102. Sales finance charge for certain consumer credit 
sales of real estate. 

1 With respect to a consumer credit sale of real estate, 
2 other than goods which become fixtures, where title is re-
3 tained or there is created or retained by agreement a pur-
4 chase money lien against that real estate, the seller may 
5 contract for and receive a sales finance charge not exceed-
6 ing the interest permitted by section five, article six, chap-
7 ter forty-seven of this code. 

8 In addition to the sales finance charge permitted by this 
9 section with respect to such sale, a seller may also contract 

10 for and receive additional charges, delinquency charges, 
11 and deferral charges and compute rebates upon prepay-
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12 ment, refinancing or consolidation as defined and autho-
13 rized by this chapter. 

§46A-3-103. Sales finance charge for revolving charge accounts 
other than certain sales of real estate. 

1 (1) With respect to a consumer credit sale made pur-
2 suant to a revolving charge account, other than sales of 
3 real estate pursuant to section one hundred two of this 
4 article, the parties may contract for the payment by the 
5 buyer of a sales finance charge not exceeding that per-
6 mitted in this section. 

7 (2) A sales finance charge may be made in each billing 
8 cycle which is a percentage of an amount not exceeding 
9 the greatest of: 

10 (a) The average daily balance of the account, or 

11 (b) The balance of the account at the beginning of 
12 the first day of the billing cycle, less all payments on and 
13 credits to such account during such billing cycle and ex-
14 eluding all charges to such account during such billing 
15 cycle, or 

16 (c) The median amount within a specified range with-
17 in which the average daily balance of the account or the 
18 balance of the account at the beginning of the first day of 
19 the billing cycle, less all payments on and credits to such 
20 account during such billing cycle and excluding all 
21 charges to such account during such billing cycle, is in-
22 eluded. A charge may be made pursuant to this paragraph 
23 only if the seller, subject to classifications and differen-
24 tiations he may reasonably establish, makes the same 
25 charge on all balances within the specified range and if 
26 the percentage when applied to the median amount with-
27 in the range does not produce a charge exceeding the 
28 charge resulting from applying that percentage to the 
29 lowest amount within the range by more than eight per-
30 cent of the charge on the median amount. 

31 (3) If the billing cycle is monthly, the sales finance 

32 charge may not exceed one and one-half percent on the 
33 first seven hundred fifty dollars of unpaid balance and 
34 one percent on the unpaid balance in excess of seven 
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35 hundred fifty dollars. If the billing cycle is not monthly, 
36 the maximum charge is that percentage which bears the 
37 same relation to the applicable monthly percentage as the 
38 number of days in the billing cycle bears to thirty. A bill-
39 ing cycle is monthly if the billing statement dates are on 
40 the same day each month or do not vary by more than 
41 four days therefrom. 

42 (4) Notwithstanding subsection (3), if there is an un-
43 paid balance on the date as of which the sales finance 
44 charge is applied, the seller may contract for and receive 
45 a charge not exceeding fifty cents if the billing cycle is 
46 monthly or longer, or the pro rata part of fifty cents which 
47 bears the same relation to fifty cents as the number of 
48 days in the billing cycle bears to thirty if the billing cycle 
49 is shorter than monthly. 

§46A-3-104. Loan finance charge for consumer loans made by 
supervised financial organizations and certain 
other lenders other than loans made pursuant 
to revolving loan accounts and finance charge 
on assigned contracts. 

1 (1) With respect to a consumer loan, other than a con-
2 sumer loan made pursuant to a revolving loan account, 
3 (a) a bank, as defined in section two, article one, chapter 
4 thirty-one-a of this code, may contract for and receive a 
5 loan finance charge not exceeding the charge or interest 
6 permitted by the provisions of section thirty, article four, 
7 chapter thirty-one-a or by the provisions of section five or 
8 section five-a, article six, chapter forty-seven of this code, 
9 (b) an industrial loan company, as defined in section three, 

10 article seven, chapter thirty-one of this code, may contract 
11 for andreceive a loan finance charge not exceeding the ag-
12 gregate of the interest and charges permitted by subdivi-
13 sions (5) and (6), subsection (a), section eleven, article 
14 seven, chapter thirty-one of this code or by the provisions 

15 of section five, article six, chapter forty-seven of this code, 

16 (c) a building and loan association, as defined in section 

17 two, article six, chapter thirty-one of this code, may con-

18 tract for and receive a loan finance charge not exceeding 

19 the charge or interest permitted by the provisions of sec-

20 tion seventeen, article six, chapter thirty-one of this code, 
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21 or by the provisions of section five, article six, chapter 
22 forty-seven of this code, (d) a credit union, as defined in 
23 section one, article ten, chapter thirty-one of this code, 
24 may contract for and receive a loan finance charge not ex-
25 ceeding the charge or interest permitted by the provisions 
26 of section sixteen, article ten, chapter thirty-one of this 
27 code, or by the provisions of section flve, article six, chap-
28 ter forty-seven of this code, and (e) any other lender, 
29 other than a supervised lender, may contract for and re-
30 ceive a loan finance charge not exceeding the charge or in-
31 terest permitted by the provisions of section five or section 
32 five-a, arti-cle six, chapter forty-seven of this code. 

33 (2) If the loan is precomputed: 

34 (a) The loon finance charge may be calculated on the 
35 116SUmption that all scheduled payments will be made when 
36 due, and 

37 (b) The effect of prepayment, refinancing or consolida-
38 tion is governed by the provisions an rebate upon prepay-
39 ment, refinancing or consolidation contained in section one 
40 hundred eleven of this article. 

41 (3) Notwithstanding subsection (1), the lender may 
42 contract for and receive a minimum loan finance charge of 
43 not more than five dollars when the amount loaned does 
44 not exceed seventy-five dollars, or seven dollars and fifty 
45 cents when the amount loaned exceeds seventy-five dol-
46 lars. 

47 (4) An essignee of a consumer credit sale contract may 
48 collect, receive or en.force the sales finance charge provided 
49 in said contract, and -any such charge so collected, received 
50 or enforced by an assignee shall not be deemed usurious or 
51 in violation o.f this chapter or any other provision of th.is 
52 code if such sales finance charge does not exceed the limitlll 
53 permitted to be charged by a seller under the provisions 

54 of this chapter. 

§46A-3-105. Interest rate on loans guaranteed or wured by 
United States or agency thereof. 

1 Nothing contained in this chapter or other law of this 
2 state shall be taken or construed as limiting the permissi-
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3 ble interest rates or loan finance charges upon loans evi-
4 denced by notes, bonds or other obligations secured by 
5 mortgages or deeds of trust insured or guaranteed by the 
6 federal housing commissioner or United States administra-
7 tor of veterans' affairs or by any other officer, department, 
8 agency or :instrumentality of the United States or evi-
9 denced by notes, bonds, debentures and other obligaitions 

10 and securities issued by, insured by, or guaranteed by the 
11 federal housing commissioner, Federal National Mortgage 
12 Association, Government National Mortgage Association, 
13 Small Business Administration or other federal officer, 
14 department, agency or instrumentality. 

§46A-3-106. Loan finance charge for revolving loan accounts. 

1 (1) With respect to a consumer loan made pursuant to 
2 a revolving loan account, a supervised financial organiza-
3 tion permitted to establish revolving loan accounts may 
4 contract for and receive a loan finance charge not exceed-
5 ing that permitted in this section. 

6 (2) A loan finance charge may be made in each billing 
7 cycle which is a percentage of an amount not exceeding the 
8 greates,t of: 

9 (a) The average daily balance of the debt, 

10 (b) The balance of the debt at the beginning of the first 
11 day of the billing cycle, less all payments on and credits to 
12 such debt during such billing cycle and excluding all ad-
13 ditional borrowings during such billing cycle, or 

14 (c) The median amount within a specified range within 
15 which the average daily balance of the debt or the balance 
16 of the debt at the beginning of the .first day of the billing 
17 cycle, less all payments on and credits to such debt during 
18 such billing cycle and excluding all additional borrowings 
19 during such billing cycle, is included. A charge may be 
20 made pursuant to this subdivision only if the lender, sub-
21 ject to classifications and differentiations he may reason-
22 ably establish, makes the same charge on all balances with-

23 in the specified range and if the percentage when applied to 

24 the median amount within the range does not produce a 

25 charge exceeding the charge resulting from applying that 
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26 percentage to the lowest amount within the range by more 
27 than eight percent of the charge on the median amount. 
28 (3) If the billing cycle is monthly, the loan finance 
29 charge may not exceed one and one-hali percent on the first 
30 seven hundred fifty dollars of unpaid principal balance and 
31 one percent on the unpaid principal balance in excess of 
32 seven hundred fifty dollars. If the billing cycle is not 
33 monthly, the maximum charge is that percentage which 
34 bears the same relation to the applicable monthly percent-
35 age as the number of days in the billing cycle bears to 
36 thirty. A billing cycle is monthly if the billing statement 
37 dates are on the same day each month or do not vary by 
38 more than four days therefrom. 
39 (4) Notwithstanding subsection (3), if there is an un-
40 paid balance on the date as of which the loan finance 
41 charge is applied the lender may contract for and receive a 
42 charge not exceeding fifty cents if the billing cycle is 
43 monthly or longer, or the pro rata part of fifty cents which 
44 bears the same relation to fifty cents as the number of days 
45 in the billing cycle bears to thirty if the billing cycle is 
46 shorter than monthly, but no charge may be made pursu-
47 ant to this subsection if the lender has made an annual 
48 charge for the same period as permitted by the provisions 
49 on additional charges. \ 

§46A-3-107. Sales finance charges and loan finance charges on 
refinancing. 

l With respect to a consumer credit sale or con-
2 sumer loan, refinancing or consolidation, the seller or 
3 lender may by agreement with the consumer refinance 
4 the unpaid balance owed to such seller or lender 
5 and may contract for and receive the applicable sales fi-
6 nance charge or loan finance charge, as the case may be, 
7 based on the amount financed of a sale or principal of a 
8 loan resulting from the refinancing at a rate not exceeding 
9 that permitted by the provisions on sales finance charge 

10 for consumer credit sales or loan finance charge for con-
11 sumer loans, as the case may be. For the purpose of deter-
12 mining the sales finance charge or loan finance charge per-
13 mitted, the amount financed or principal resulting from 
14 the refinancing comprises the following: 
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15 (1) If the transaction was not precomputed, the total of 
16 the unpaid balance and the accrued charges on the date of 
17 refinancing or, if the transaction was precomputed, the 
18 amount which the consumer would have been required to 
19 pay upon refinancing pursuant to the provisions on rebate 
20 upon refinancing on the date of refinancing except that for 
21 the purpose of computing this amount no minimum sales 
22 finance charge or minimum loan finance charge shall be 
23 allowed; 

24 (2) Appropriate additional charges, payment of which 
25 is deferred; and 

26 (3) Accumulated unpaid delinquency or deferral 
27 charges. 

§46A-3-108. Sales finance charges and loan finance charges on 

consolidation. 

1 (1) Ha consumer owes an unpaid balance to a creditor 
2 with respect to a consumer credit sale or consumer loan, 
3 refinancing or consolidation, and becomes obligated on an-
4 other consumer credit sale or consumer loan, refinancing 
5 or consolidation, with the same creditor, the parties may 
6 agree to a consolidation resulting in a single schedule of 
7 payments. H the previous consumer credit sale or con-
8 sumer loan was not precomputed, the parties may agree to 
9 add the unpaid amount of the amount financed or prin-

10 cipal and accrued charges on the date of consolidation to 
11 the amount financed or principal with respect to the sub-
12 sequent consumer credit sale or consumer loan. If the 
13 previous consumer credit sale or consumer loan, refinanc-
14 ing or consolidation, was precomputed, the parties may 
15 agree to refinance the unpaid balance pursuant to the pro-
16 visions on refinancing and to consolidate the amount 
17 financed or principal resulting from the refinancing by 
18 adding it, together with any accumulated delinquency or 
19 deferral charges, to the amount financed or principal, with 
20 respect to the subsequent consumer credit sale or con-
21 sumer loan. In either case the creditor may contract for 
22 and receive a finance charge based on the aggregate 

23 amount financed or principal resulting from the consoli-

24 dation, as specified in subsection (2) of this section. 



Cb. 12) CoNSUMER PROTECTION 121 

25 (2) If the debts consolidated arise exclusively from 
26 consumer credit sales owed to such creditor, the transac-
27 tion is a consolidation with respect to a consumer credit 
28 sale and the amount of the sales finance charge is governed 
29 by the provisions on sales finance charges for consumer 
30 credit sales other than certain sales of real estate or sales 
31 made pursuant to revolving charge accounts (§46A-3-101). 
32 If the debts consolidated arise exclusively from consumier 
33 loans owed to such creditor, the transaction ii a consoli-
34 dation with respect to a consumer loan and the amount of 
35 the loan finance charge is governed by the provisions on 
36 loan finance charges for consumer loans. If the debts con-
37 solidated include both a debt arising from a consumer 
38 credit sale or sales owed to such creditor and a debt arising 
39 from a consumer loan or loans owed to such creditor, then 
40 the creditor may contract for and receive a finance charge 
41 not in excess of that permitted for a consumer credit sale 
42 based on that portion of the consolidation attributable to 
43 such consumer credit sale or sales and may contract for 
44 and receive a finance charge not in excess of that per-
45 mitted for a consumer loan• based on that portion of the 
46 consolidation attributable to a consumer loan or loans. 

47 (3) If a consumer owes an unpaid balance to a creditor 
48 with respect to a consumer credit transaction arising out 
49 of a consumer credit sale, and becomes obligated on an-
50 other consumer credit transaction arising out of another 
51 consumer credit sale made by the same seller, the parties 
52 may agree to the consolidation resulting in a single sched-
53 ule of payments either pursuant to subsection (2) or by 
54 adding together the unpaid balances with respect to the 
55 two sales. 

56 (4) If a consumer credit sale subject to the provisions 
57 of section one hundred two of this article is consolidated 
58 with any other consumer credit sale or consumer loan 
59 owed to the same creditor, the sales finance charge or loan 

60 finance charge on the aggregate amount financed or prin-

61 cipal resulting from the consolidation shall be at the lower 

62 rate. 

§46A-3-109. Additional charges; insurance. 

1 (1) In addition to the sales finance charge or loan 
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2 finance charge permitted by this chapter, a creditor may 
3 contract for and receive the following additional charges 
4 in connection with a consumer credit sale or a consumer 
5 loan: 

6 (a) Official fees and taxes; 

7 (b) Charges for insurance as described in subsection 
8 (2) : Provided, That nothing contained in this section with 
9 respect to insurance shall be construed as in any way 

10 limiting the power and jurisdiction of the insurance com-
11 missioner of this state in the premises; 

12 (c) Annual charges, payable in advance, for the priv-
13 ilege of using a lender credit card or similar arrangement 
14 which entitles the user to purchase goods or services from 
15 at least one hundred persons not related to the issuer of 
16 the lender credit card or similar arrangement, under an 
17 arrangement pursuant to which the debts resulting from 
18 the purchases are payable to the issuer; 

19 (d) Charges for other benefits, including insurance, 
20 conferred on the consumer, if the benefits are of value to 
21 him and if the charges are reasonable in relation to the 
22 benefits, are of a type which is not for credit, and are 
23 excluded as permissible additional charges from the sales 
24 finance charge or loan finance charge by rule adopted by 
25 the commissioner: Provided, however, That as to insur-
26 ance, the policy as distinguished from a certificate of cov• 
27 erage thereunder must be issued by an individual licensed 
28 under the laws of this state to sell such insurance and the 
29 determination of whether the charges therefor are reason-
30 able in relation to the benefits shall be determined by the 
31 insurance commissioner of this state; and 

32 (e) Reasonable closing costs with respect to a debt 
33 secured by an interest in land. 

34 (2) A creditor may take, obtain or provide reasonable 
35 insurance on the life and earning capacity of any con-

36 sumer obligated on the consumer credit sa1'e or consumer 

37 loan, reasonable insurance on any real or personal prop-

38 erty offered as security subject to the provisions of this 

39 subsection, and vendor's or creditor's single interest in-
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40 surance with respect to which the ingurer has no right of 
41 subrogation. Only one policy of life insurance and/or one 
42 policy of health and accident insurance and/or one policy 
43 of accident insurance on any one consumer may be in force 
44 with respect to any one contract or agreement at any one 
45 time, but one policy may cover both a consumer and his 
46 spouse. 

47 (a) The amount, terms and conditions of property in-
48 surance shall have a reasonable relation to the existing 
49 hazards or risk of loss, damage or destruction and be rea-
50 sonable in relation to the character and value of the prop-
51 erty insured or to be insured; and the term of such insur-
52 ance shall be reasonable in relation to the tenns of credit: 
53 And provided further, That nothing shall be deemed to 
54 prohibit the consumer from obtaining, at his option, great-
55 er coverages for longer periods of time if he so desires; 

56 (b) Life insurance shall be in an initial amount not to 
57 exceed the total amount repayable under the consumer 
58 credit agreement, and where a consumer credit sale or 
59 consumer loan is repayable in installments, such insurance 
60 shall at no time exceed the scheduled or actual amount of 
61 unpaid indebtedness, whichever is greater. Life insurance 
62 authorized by this subdivision shall provide that the bene-
63 fits shall be paid to the creditor or reduce or extinguish the 
64 unpaid indebtedness: Provided, That if a separate charge 
65 is made for such insurance and the amount of insurance 
66 exceeds the unpaid indebtedness, where not prohibited, 
67 then such excess shall be payable to the estate of the con-
68 sumer. The initial term of such life insurance in connec-
69 tion with a consumer credit sale, other than a sale pur-
70 suant to a revolving charge account, or in connection with 
71 a consumer loan, other than a loan pursuant to a revolv-
72 ing loan account, shall not exceed the scheduled term of 
73 the consumer credit agreement by more than fifteen days. 
74 The aggregate amount ot periodic benefits payable by 

75 credit accident and health insurance in the event of dis,. 

76 ability, as defined in the policy, shall not exceed the un-

77 paid amount of such indebtedness; periodic benefits pay-

78 able in connection with a consumer credit sale pursuant to 

79 a revolving charge account or of a consumer loan pursuant 
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80 to a revolving loan account may be based upon the autho-
81 rized credit limit; 

82 (c) When the insurance is obtained or provided by or 
83 through a creditor, the creditor may collect from the con-
84 sumer or include as part of the cash price of a consumer 
85 credit sale or as part of the principal of a consumer loan, 
86 or deduct from the proceeds of any consumer loan the 
fr. premium, or in the case of group insurance, the identifi-
88 able charge. The premium or identifiable charge for such 
89 insurance required or obtained by a creditor may equal, 
90 but shall not exceed the premium rate filed by the in-
91 surer with the insurance commissioner. In any case when 
92 the creditor collect.s the entire premium for such insur-
93 ance in advance, such premium shall be remitted by such 
94 creditor to the insurer or the insurance agent, as specified 
95 by the insurer, within ten days from or after the end of 
96 the month in which such collection was made; 

97 ( d) With respect to insurance against loss of or dam-
98 age to property, or against liability, the crediior shall fur-
99 nish a clear and specific statement in writing to the debtor, 

100 setting forth the cost of the insurance if obtained from or 
101 through the creditor, and stating that the debtor may 
102 choose the person through whom the insurance is to be 
103 obtained; and 

104 (e) With respect to consu.mer credit insurance pro-
105 viding life, accident or health coverage, no creditor shall 
106 require a consumer to purchase such ineurance or to pur-
107 chase such insurance from such creditor or any particular 
108 agent, broker or insurance company as a condition pre-
109 cedent to extending credit to or on behalf of such con-
110 sumer. 

§46A-3-110. Bight to prepay. 

1 Except for a consumer credit sale subject to the provi-
2 sions of section one hundred two of this article or a non-
3 precomputed consumer loan secured by an interest in land 

4 and subject to the provisions on rebate upon prepayment, 
5 the consumer may prepay in full the unpaid balance of a 

6 oonsumer credit sale or a consumer loan, refinancing or 

7 consolidation at any time without penalty. 
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§46A-3-111. Application of payments on account; rebate upon 
prepayment, refinancing or consolidation; judg

ments and interest on judgments. 

1 (1) When a consumer credit sale or consumer loan is 
2 precomputed all payments on account shall be applied to 
3 installments in the order in which they fall due, except as 
4 provided in subsection (3), section one hundred twelve of 
5 this article. When the total amount is payable in sub-
6 stantially equal consecutive monthly installments, th� 
7 portion of the sales finance charge or loan finance charge 
8 attributable to any particular monthly installment period 
9 shall be that proportion of the sales finance charge or loan 

10 finance charge originally contracted for, as t� balance 
11 scheduled to be outstanding on the last day of the monthly 
12 installment period before deducting the payment, if any, 
13 scheduled to be made on that day bears to the sum of all 
14 the monthly installment balances under the original 
15 schedule of payments. (This method of allocation is the 
16 sum of the digits method, commonly referred to as the 
17 "Rule of 78. ") 

18 (2) Upon prepayment in full of a precomputed con-
19 sumer credit sale or consumer loan by cash, a new loan, 
20 refinancing, consolidation or otherwise, the creditor shall 
21 rebate to the consumer that portion of the sales finance 
22 charge or loan finance charge attributable to the prepaid l � 23 monthly installment periods: Provided, That upon pre- , 
24 payment in full of a precomputed consumer credit sale or 
25 consumer loan payable in monthly installments, by cash, 
26 a new loan, refinancing, consolidation or otherwise, on 
27 other than an installment due date, for the purpose of 
28 determining the rebate to which the consumer is entitled, 
29 the rebate shall be calculated as of the nearest installment 
30 due date. For the purpose of determining the installment 
31 due date nearest the date of any prepayment in full, re-
32 financing or consolidation, any prepayment, refinancing or 
33 consolidation of an obligation payable in monthly install-
34 ments made on or before the fifteenth day following an 
35 installment due date shall be deemed to have been made 
36 as of such installment due date, and any prepayment 
37 refinancing or consolidation made on or after the sixteenth 
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38 day shall be deemed to have been made on the next suc-
39 ceeding installment due date. Notwithstanding any other 
40 provision herein contained, the creditor may collect or 
41 retain the minimum charge within the limits stated in 
42 this chapter if the sales finance charge or loan finance 
43 charge earned at the time of prepayment, refinancing or 
44 consolidation, is less than any minimum charge authorized 
45 by this chapter. No rebate of less than one dollar need 
46 be made. 

47 (3) The commissioner shall prescribe by rule the 
48 method or procedure for the allocation of charges and the 
49 calculation of rebates consistent with the other provisions 
50 of this chapter where the precomputed consumer credit 
51 sale or consumer loan is payable in unequal or irregular or 
52 in other than substantially equal consecutive monthly 
53 installments. 

54 (4) If the maturity of a precomputed consumer credit 
55 sale or consumer loan is accelerated for any reason and 
56 judgment is obtained, the debtor is entitled to the same 
57 rebate as if the payment had been made on the date 
58 judgment is entered, and such judgment shall bear in-
59 terest until paid at the rate of six percent per annum. 

§46A-3-112. Delinquency charges on precomputed consumer 
credit sales or consumer loans. 

1 (1) With respect to a precomputed consumer credit sale 
2 or consumer loan, refinancing or consolidation, the parties 
3 may contract for a delinquency charge on any installment 
4 not pa;id in full wiithin ten days after its scheduled due 
5 date in an amount not exceeding the greater of: 

6 (a) An amount, not exceeding five dollars, which is five 
7 percent of the unpaid amount of the installment, but in 
8 any event not less than one dollar; or 

9 (b) An amoUlllt equivalent to the deferral charge (§46A-
10 3-114) that would be permitted to defer the unpaid amount 
11 of the installment for the period that iJt is delinquent. 

12 (2) A delinquency charge under subdivision (a) of sub-
13 section (1) may be collected only once on an installment 

14 however long it remains in default. No delinquency charge 
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15 may be collected with respect to a deferred installment un-
16 less the installment is not paid in full within ten days after 
17 its deferred due date. A delinquency charge may be col-
18 Iected at the time it accrues or at any time thereafter. 

19 (3) No delinquency charge may be collect.ed on an in-
20 stallment which is paid in full within ten days after its 
21 scheduled or deferred installment due daite, even though an 
22 earlier maturing installment or a delinquency or deferral 
23 charge on an earlier installment may not have been paid in 
24 full. For purposes of this subsection, payments shn.11 be ap-
25 plied first to current installments, then to delinquent in-
26 stallments, and then to delinquency and other charges. 

27 ( 4) If two installments or parts thereof of a precomputed 
28 consumer credit sale or consumer loan are in default for 
29 ten days or more, the creditor may elect to convert such 
30 sale or loan from a precomputed sale or loan to one in 
31 which the sales finance charge or loan finance charge is 
32 based on unpaid balances. In such event the credi,tor shall 
33 make a rebate pursuant to the provisions on rebate upon 
34 prepayment, refinancing or consolidation as of the matur-
35 ity date of any installment then delinquent, and thereafter 
36 may make a sales finance charge or loan finance charge as 
37 authorized by the appropriate provisions on sales finance 
38 charges or loan finance charges for consumer credit sales 
39 or consumer loans. 

40 The amount of the rebate shall not be reduced by the 
41 amount of any permitted minimum charge. If the creditor 
42 proceeds under this subsection, any delinquency or defer-
43 ral charges made with respect to installments due at or 
44 after the maturity date of the delinquenit installments shall 
45 be rebated, and no further delinquency or deferral charges 
46 shall be made. 

47 (5) The commissioner shall prescribe by rule the method 
48 or procedure for the calculation of delinquency charges 

49 consistent with the other provisions of this chapter where 

50 the precomputed consumer credit sale or consumer loan is 

51 payable in unequal or irregular installments. 
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§46A-3-113. Delinquency charges on non-precomputed con
sumer credit sales or consumer loans repayable 
in installments. 

1 (1) As an alternative to the continuation of the sales 
2 finance charge or loan finance charge on a delinquent in-
3 stalbnent of a non-precomputed credit sale or consumer 
4 loan, refinancing or consolidation, repayable in install-
5 ments, the parties may contract for a delinquency charge 
6 on any installment not paid in full within ten days 
7 after its scheduled due date in an amount, not exceeding 
8 five dollars, which is five percent of the unpaid amount 
9 of the installment, but in any event not less than one 

10 dollar. 

11 (2) A delinquency charge under subsection (1) may 
12 be collected only once on an installment however long 
13 it remains in default. A delinquency charge may be 
14 collected at the time it accrues or at any time thereafter. 

15 (3) No delinquency charge may be collected on an 
16 installment which is paid in full within ten days after 
17 its scheduled due date, even though an earlier maturing 
18 installment or a delinquency or deferral charge on an 
19 earlier installment may not have been paid in full. For 
20 purposes of this subsection, payments shall be applied 
21 first to current installments, then to delinquent install-
22 ments, and then to delinquency and other charges. 

§46A-3-114. Deferral charges. 

1 (1) With respect to a precomputed consumer credit 
2 sale or consumer loan, refinancing or consolidation, the 
3 parties before or after default may agree in writing to a 
4 deferral of all or part of one or more unpaid install-
5 ments, end the seller or lender may make and collect a 
6 deferral charge not exceeding the amount of the sales 
7 finance charge or loan finance charge attributable to the 
8 first of the deferred monthly installment periods multi-
9 plied by number of months in the deferral period (the 

10 period in which no payment is required or made by reason 
11 of a deferral): Provided, That no installment on which a 
12 delinquency charge has been collected or partial payment 
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13 made shall be deferred unless the amount of the delin-
14 quency charge or partial payment is first applied to the de-
15 ferral charge. If prepayment in full occurs during a defer-
16 ral period, the portion of the deferral charge attributable to 

17 the unexpired full months in the deferral period shall be 
18 also rebated. 

19 (2) The seller or lender, in addition to the deferral 
20 charge, may make appropriate additional charges, and the 
21 amount of these charges which is not paid in cash may be 
22 added to the amount deferred for the purpose of calculat-
23 ing the deferral charge. 

24 (3) The parties may agree in writing at the time of a 
25 precomputed consumer credit sale or consumer loan, re-
26 financing or consolidation that if an installment is not paid 
27 within ten days after its due date as originally scheduled or 
28 as deferred, the seller or lender may unilaterally grant a 
29 deferral and make charges as provided in this section. No 
30 deferral charge may be made for a period after the date on 
31 which the seller or lender elects to accelerate the maturity 
32 of the agreement. 

33 ( 4) The commissioner sha:11 prescribe by rule the 
34 method or procedure for the calculation of deferral charges 
35 consistent with the other provisions of this chapter where 
36 the precomputed consumer credit sale or consumer loan is 
37 payable in unequal or irregular installments. 

§46A-3-115. Advances to perform covenants of consumer. 

1 (1) If the agreement with respect to a consumer credit 
2 sale or a consumer loan, refinancing or consolidation con-
3 tadns covenants by the consumer to perform certain duties 
4 pertaining to insuring or preserving collateral or pay-
5 ment of taxes, fees or assessments and if the crediltor 
6 pursuant to the agreement pays for performance of such 
7 duties on behalf of the consumer, the creditor may add 
8 the •amounts so paid to the debt. Within a reasonable 
9 time after advancing any sums, he shall state to the con-

10 sumer in writing the amount of the sums advanced, any 
11 charges with respect to this amount, any revised pay-
12 ment scheduled, and, if the duties of the consumer per-
13 formed by the creditor pertain to insurance, a brief de-



130 CoNSUMER PROTECTION [Ch. 12 

14 scription of the insurance paid for by the creditor includ-
15 ing the type and amount of coverages. No further infor-
16 ma,tion need be given. 

17 (2) A sales finance charge or a loan finance charge 
18 may be made for sums advanced pursuant to subsection 
19 (1) at a rate not exceeding the rate stated to the con-
20 sumer pursuant to the provisions of the "Federal Con-
21 sumer Credit Protection Act" with respect to the sale 
22 or loan, refinancing or consolidation. With respect to a 
23 revolving chat"ge account or revolving loan account the 
24 amount of the advance may be added to the unpaid 
25 balance of the debt and the creditor may make a sales 
26 finance charge or loan finance charge not exceeding that 
27 permitted by the appropriate provisions on sales finance 
28 charges or loan finance charges. 

§46A-3-116. Change in terms of revolving charge accounts or 
revolving loan accounts. 

1 (1') If a creditor makes a change in the terms of a re-
2 volving charge account or revolving loan account without 
3 complying with this section, any additional cost or charge 
4 to the consumer resulting from the change is an excess 
5 charge and subject to the remedies provided in this chap-
6 ter. 

7 (2) A creditor may change the terms of a revolving 
8 charge account or revolving loan account whether or not 
9 the change is authorized by prior agreement. Except as 

10 provided in subsection (3), the creditor shall give to the 
11 consumer written notice of such change not less than 
12 fifteen days prior to the effective da-te of such change. 

13 (3) The notice specified in subsection (2) is not re-
14 quired if: 

15 (a) The consumer after otherwise receiving notice of 
16 the change agrees in writing to the change; 

17 (b) The consumer elects to pay an amount designated 
18 on a billing statement as including a new charge for a 
19 benefit offered to the debtor when the benefit and charge 
20 constitute the change in terms and when the billing state-
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21 ment also states the amount payable if the new charge 
22 is excluded; 

23 (c) The change involves no significant cost to the con-
24 sumer; 

25 (d) The consumer has previously consented in writ-
26 ing to ·the kind of change made and notice of the change 
27 is given to the consumer in two billing cycles prior to the 
28 effective date of the change; or 

29 (e) The change applies only to purchases made or obli-
30 gations incurred after a date specified in a notice of the 
31 change given in two billing cycles prior to the effective 
32 date of the change. 

33 ( 4) The notice provided for in this section is given to 
34 the debtor when mailed to him at ,the address used by 
35 the creditor for mailing periodic billing. matements. 

36 (5) Under no circwnstances may a change under the 
37 provisions of this section be made so as to (a) increase 
36 a sales finance charge or loan finance charge above that 
39 permitted by the appropriate provisions on sales finance 
40 charges or loan finance charges; or (b) apply a higher 
41 sales finance charge or loan finance charge to the account 
42 balance or debt balance unpaid as of the date the change 
43 becomes effective. 

ARTICLE 4. SUPERVISED LENDERS. 

§46A-4-101. Authority to make supervised loans. 
§46A-4-102. License to make supervised loans. 
§46A-4-103. Revocation or suspension of license. 
§46A-4-104. Records; annual reports. 
§46A-4-105. Examinations and investigations. 
§46A-4-106. Application of administrative procedures act. 
§46A-4-107. Loan finance charge for supervised lenders. 
§46A-4-108. Use of multiple loan agreements. 
§46A-4-109. Restrictions on interest in land as security; assignment of 

earnings to supervised lender prohibited; when security 
interest on household furniture not valid; prohibitions as 
to renegotiation of loan discharged in bankruptcy. 

§46A-4-110. Conduct of business other than making loans. 

§46A-4-11 l. Max.imum interest when loan is in excess of one thousand 
two hundred dollars. 

§46A-4-l 12. Code references to small loans and small loan companies; 
authority of the commissioner. 

§46A-4-l 13. Continuation of licensing. 
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§46A-4-101. Authority to make supervised loans. 

1 Unless a person has firs,t obtained a license from the 
2 commissioner authorizing him to make supervised loans, 
3 he shall not engage in the business of: 

4 (1) Making supervised loans, or 

5 (2) Taldng assignments of and undertaking 
6 collection of payments from or enforcement of 
7 against consumers arising from supervised loans. 

§46A-4-102. License to make supervised loans. 

direct 
rights 

1 (1) The commissioner shall receive and act on all appli
.2 cat.ions for licenses to make supervised loans under this 
3 chapter. Applications shall be under oath, be filed in the 
4 manner prescribed by the commissioner, and contain 
5 the information the commissioner requires by rule to 
6 make an evaluation of the financial responsibility, experi-
7 ence, character ·and fitness of the applicant, and the find-
8 ings required of him before he may issue a license. At 
9 the ,time of the filing of the application, the sum of two 

10 hundred fifty dollars shall be paid to the commissioner as 
11 an investigation fee. 

12 (2) No license shall be issued to a supervised finan-
13 cial organization. No license shall be issued to any per-
14 son unless the commissioner, upon investigation, finds 
15 that the finanoial responsibility, experience, character and 
16 fitness of the applicant, and of the members thereof (if 
17 the applicant is a co-partnership or association) and of 
18 the officers and directors •thereof (if the applicant is a 
19 corporation), are such as to command the confidence 
20 of the community and to warrant belief that the busi-
21 ness will be operated honestly, fairly and efficiently, 
22 within the purposes of this chapter, and the applicant has 
23 available for the operation of the business at the speci-
24 fled loca,tion assets of at least two thousand dollars, and 
25 that allowing the applicant to engage in business will 
26 promote the convenience and advantage of the commu-
27 nity in which the business of the applicant is to be con-
28 ducted. 

29 (3) Upon written request, the applicant is entitled to a 
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30 hearing on the question of his qualifications for a license 
31 if (a) the commissioner has notified the applicant in 
32 writing that his application has been denied, or (b) the 
33 commissioner has not issued a license withlin siX!ty days 
34 after the application for the license was filed. A request 
35 for a hearing may not be made more rbha.n fifteen days 

36 after the commissioner has mailed a writing to the appli-
37 cant notifying him that the application has been denied 
38 and stating in substance .the commissioner's findings sup-
39 porting denial of the application. 

40 (4) Not more than one place of business shall be maiin-
41 tained under <the same llicense, but the comIIl:issioner 
42 may issue more than one license to the same licensee 
43 upon compliance with all the provisions of this article 
44 governing an original issuance of a license, for each such 
45 new license. Each license shall remain in full force and 
46 effect until surrendered, suspended or revoked. 

47 (5) Upon giving the commissioner at least fifteen days' 
48 prior written notice, a licensee may (a) change the loca-
49 tion of any place of business located within a municipality 
50 to any other location within that same municipality, or 
51 (b) change the location of any place of business located 
52 outside of a municipality to a location no more than :five 
53 miles from the originally licensed location, but in no 
54 ce.se may a licensee move any place of business located 
55 outside a municipality to a location within a municipality. 
56 A licensee may not move the location of any place of 
57 business located within e. municipality to any other loca-
58 ,t,ion outaide of that municipality. 

59 (6) A licensee may conduct the business of making 
60 supervised loons only at or from a place of bu.sines; for 
61 whioh he holds a license and not under any other neme 
62 than that &tated in the license. A sale or lease in which 
63 credit is granted pursuant to a lender credit card does not 
64 violate this subsection. 

65 (7) A license issued under the provisions of this sec-
66 tion shall not be transferable or assignable. 

§46A-4-103. Revocation or suspension of license. 

1 (1) The commissioner may issue to a person licensed 



134 CoNSUMER PROTECTION [Ch. 12 

2 •to make supervised loans an order to show cause why 
3 ihis license should not be revoked or suspended for a period 
4 not in excess of six months. The order shall state the 
5 place for a hearing and set a time for the hearing that is 
6 no less <than ten days from the date of the order. After 
7 the hearing <the commissioner shall revoke or suspend the 
8 license if he finds that: 

9 (a) The licensee ihas repeatedly and willfully violated 
10 ,this chapter or any rule or order lawfully made or issued 
11 pursuant to this article; or 

12 (b) Facts or conditions exist which would clearly have 
13 justified the commissioner in refusing to grant a license 
14 had these facts or conditions been known to exist at the 
15 time the appliication for the license was made. 

16 (2) No revocation or suspension of a license is lawful 
17 unless prior to institution of proceedings by the commis-
18 sioner notice is given to the licensee of the facts or con-
19 duct which warrant the intended action, and the licensee 
20 is given an opportunity to show compliance with all law-
21 ful requirements for retentJ.on of the license. 

22 (3) If the commissioner finds that probable cause for 
23 revocaition of a license exists and that enforcement of 
24 th.is article requires immediate suspension of the license 
25 pending investigation, he may, after a hearing upon five 
26 days' written notice, enter an order suspending the license 
27 for not more than thirty days. 

28 ( 4) Whenever the commissioner revokes or suspends 
29 a License, he shall enter an order to that effect and forth-
30 with notify the licensee of the revocation or suspension. 
31 Within five days after the entry of the order he shall mail 
32 by registered or certified mail or deliver to the licensee 
33 a copy of the order and the findings supporting the arder. 

34 (5) A:ny person holding a license to make supervised 
35 loans may relinquish the license by notifying the com-
36 missioner in WTiting of its relinquishment, but this re-
37 linquishment shall not aff�t his liability for acts pre-
38 viously committed. 

39 (6) No revocation, suspension or relinquishment of a 
40 license shall impair or affect the obligation of any pre-
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41 existing lawful contract between the licensee and any 
42 corurumer. 

43 (7) The commissioner may reinstate a license, termi-
44 nate a suspension or grant a new license to a person whose 
45 license has been revoked or suspended if no fact or condi-

46 tion then exists which clearly would have justified the 
47 commissioner in refusing to grant a license. 

§46A-4-104. Records; annual reports. 

1 (1) Every licensee shall maintain records in conform-
2 ity with generally accepted accounting principles and 
3 practices in a manner which will enable the commissioner 
4 to determine whether the licensee is complying with the 
5 provisions of this article. The record-keeping system of 
6 a licensee shall be sufficient if he makes the reqwred 
7 information reasonably available. The records need not 
8 be kept in the place of business where supervised loans 
9 are made, if .the commissioner is given free access to the 

10 records wherever located. The records pertaining to any 
11 loan need not be preserved for more than two years after 
12 making the final entry relating to the loan, but in the 
13 case of a revolving loan account such two-year period 
14 is measured from the date of each entry. 

15 (2) On or before the fifteenth day of April each year, 
16 every licensee shall file with the commissioner a com-
1'7 posite annual report in the form prescribed by the com-
18 missioner relating to all supervised loans made by him. 
19 The commissioner shall consult with comparable officials 
20 in other states for the purpose of making the kinds of 
21 information required in annual reports uniform among 
22 the states. Information contained in annual reports shall 
23 be confidential and may be published only in composite 
24 form. 

§46A-4-105. Examinations and investigations. 

1 (1) The commissioner shall examine annually the 
2 loans, business and records of every licensee. In addi-
3 tion, for the purpose of discovering violations of this arti-
4 cle or securing information lawfully required, the attorney 
5 general or the commissioner may at any time investigate 
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6 the loans, business and records of •any supervised lender. 
7 For these purposes he shall have free and reasonable 
8 access to the offices, places of business and records of the 
9 lender. 

10 (2) If the lender's records are located outside this 
11 state, <the lender at his option shall make them available 
12 to the commissioner at a convenient location within this 
13 staite, or pay the reasonable and necessary expenses for 
14 the comm,issioner or his representative to examine them 
15 at rbhe place where they are maintained. The commis-
16 sioner may designate representatives, including com-
17 parable officials of the state in which the records are 
18 located, to inspect them on his behalf. 

19 (3) For <the purposes of this section, the commissioner 
20 may •admmister oaths or affirmations, and upon his own 
21 motion or upon request of any party, may subpoena wit-
22 nesses, compel their attendance, adduce evidence, and re-
23 quire the production of any matter which is relevant 
24 to the investigation, including the ex,istence, description, 
25 nature, custody, condition and location of any books, docu-
26 ments or other tangible things and the identity and loca-
27 itlion of persons having knowledge of relevant facts, or 
28 any other matter reasonably calculated to lead to the 
29 discovery of admissible evidence. 

30 (4) Upon failure without lawful excuse ·to obey a sub-
31 poena or to give testimony and upon reasonable notice to 
32 all persons affected thereby, the corn.rmssioner may apply 
33 to any circuit court of this state for an order compelling 
34 compliance. 

35 (5) Every licensee shall pay to the commissioner the 
36 actual costs of each examination as provided for in this 
37 section. 

§46A-4-106. Application of administrative procedures act. 

1 Except as otherwise provided, the provisions of chap-
2 ter twenty-Illll.e-a of this code apply to and govern all 
3 admm:istrative action taken by the commissioner pursuant 
4 :tx> the provisions of this article. 



Ch. 12] CONSUMER PROTECTION 

§46A-4-107. Loan finance charge for supervised lenders. 

137 

1 (1) With respect to a supervised loan, including a 
2 revolving loan account, a supervised lender may contract 
3 for and receive a loan finance charge not exceeding that 
4 penrnuted by this section. 

5 (2) The loan finance charge, calculated according to 

6 the actuarial method, may not exceed the total of: 

7 (a) Thirty-six percent per year on that part of the 
8 unpaid balances of the principal which is two hundred 
9 dollars or less; 

10 (b) Twenty-four percent per yee.r on that part of the 
11 unpaid balances of the principal which is more than two 
12 hundred dollars but does not exceed six hundred dollars; 
13 and 

14 (c) Eighteen percent per year on that part of the un-
15 paid balances of the principal which is more than six 
16 hundred dollars. 

17 (3) This section does not limit or restrict the manner 
18 of calculating the loan finance charge, whether by way 
19 of add-on, discount, or otherwise, so long as the rate of 
20 the loan finance charge does not exceed that permitted 
21 by this section. If the loan is precomputed: 

22 (a) The loan finance charge may be calculated on the 
23 assumption that all scheduled payments will be made 
24 when due, and 

25 (b) The effect of prepayment, refinancing or con-
26 solidation is governed by the provisions on rebate 
27 upon prepayment, refinancing or consolidation con-
28 tained in section one hundred eleven, article three of 
29 this chapter. 

30 ( 4) For the purposes of this section, the term of a loan 
31 commences on the date the loan is made. Differences in 
32 the lengths of months are disregaroed and a day may be 
33 counted as one thirtieth of a month. Subject to classi-
34 fications and differentiations the licensee may reasonably 
35 eSttablish, a part of a monrth in excess of fifteen days may 
36 be treated as a full month if periods of fifteen days or 
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37 less are ru.sregarded and if that procedure is not consist-
38 ently used to obtain a greater yield than would other-
39 wise be pennitted. 

40 (5). Subject to cl,assilications and differentiations the 
41 lender may reasonably establish, he may make the same 
42 loan finance charge on all principal amounts within a 
43 specified range. A loan finance charge so made does not 
44 violate subsection (2) if: 

45 ta) When applied to the median amount within each 
46 rElillge, it does not exceed the maximum pennitted by 
47 subsection (2) , and 

48 (ib) When applied to the lowest amount within each 
49 range, it does not produce a rate of loan finance charge 
50 exceeding the rate calculated according to subdivision (a) 
51 of this subsection (5) by more than eight percent of the 
52 rate calculated according to said subdivision (a). 

53 (6) With respect to a revolving loan account: 

54 (a) A charge may be made by a supervised lender in 
55 each monthly billing cycle which is one twelfth of the 
56 maximum annual rates permitted by this section com-
57 puted on an amount not exceeding the greatest of: 

58 (i) The average daily balance of the debt, 

59 (ii) The balance of the debt at the beginning of the 
60 first day of ,the billing cycle, less all payments on and 
61 credits to such debt during such billing cycle and exclud-
62 ing all additional borrowin,gs during such billing cycle, 
63 or 

64 (iii) Subject to subsection (5), the median amount 
65 within a specified range within which the average daily 
66 balance of the debt or the balarn:e of the debt at the be-
67 ginning of the first day of the billing cycle, less all pay-
68 ments on and credits to such debt during such billing 
69 cycle and excluding all additional borrowings during such 
70 billing cycle, is included. For the purpose of this sub-
71 division (a) a billing cycle is monthly if the billing state-
72 ment dates are on ,the same day each month or do not 
73 vary by more than four days therefrom. 
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74 (b) If the billing cycle is not monthly, the maximum 
75 loan finance charge which may be made by a supervised 
76 lender is that percentage which bears the same relation 
77 to an applicable monthly percentage as the number of days 
78 in the billing cycle bears to thirty. 

79 (c) Notwithstanding subdivisions (a) and (b) of this 
80 subsection (6), if there is an unpaid balance on the date 
81 as of which the loan finance charge is applied, the licensee 
82 may contract for and receive a charge not exceeding fifty 
83 cents if the billing cycle is monthly or longer, or the pro 
84 rata part of fifty cents which bears the same relation to 
85 fifty cents as the number of days in the billing cycle bears 
86 to thirty if the billing cycle is shorter than monthly, but 
87 no charge may be made pursuant to this subdivision (c) if 
88 the lender has made an annual charge for the same period 
89 as permitted by the provisions on additional charges. 

§46A-4-108. Use of multiple loan agreements. 

1 A supervised lender may not use multiple loan agree-
2 ments with intent to obtain a higher loan finance charge 
3 than would otherwise be permitted by the provisions of 
4 this article. A supervised lender uses multiple loan a:gree-
5 ments if, with intent to obtain a higher loan finance charge 
6 than would otherwise be permitted, he allows any per-
7 son, oc husband and wife, to become obligated in any 
8 way undef' more than one loan agreement with the super-
9 vised lender for a supervised loan under this article. 

10 The excess amount of the loan finance charge provided 
11 for in agreements .in violation of this section is an excess 
1,2 charge for the purposes of the provisions on effect of 
13 violations on rights of parties. 

§46A-4-109. Restrictions on interest in land as security; as
signment of earnings to supervised lender pro
hibited; when security interest on household 
furniture not valid; prohibitions as to renegotia
tion of loan discharged in bankruptcy. 

1 (1) A supervised lender may not contract for an 
2 interest in land as security. A security interest taken 
3 in violation of this subsection is void. 
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4 (2) Notwithstanding the provisions of section one hun-
5 dred sixteen, article two of this chapter, no supervised 
6 lender shall take any assignment of or order for payment 
7 of any earnings to secure any loan made by any super-

8 vised lender under this article. An assignment or order 
9 taken in violation of this subsection is void. 

10 (3) No supervised lender may take a security interest 

11 in household furniture then in the possession and use of 
12 the borrower, unless the security agreement creating 
13 such security interest be in writing, signed in person by 
14 the borrower, and if the borrower is married, signed 
15 in person by both husband and wife: Provided, That the 
16 signature of both husband and wife shall not be required 
17 when they have been living separate and apart for a 
18 period of at least five months prior to the making of such 
19 security agreement. A security interest taken in viola-
20 tion oi. this subsection is void. 

21 (4) A supervised lender may not renegotiate the origi-
22 nal loan, or any part thereof, or make a new contract 
23 covering the original loan, or any part thereof, with any 
24 borrower, who has received a discharge in bankruptcy 
25 of the original loan or any balance due thereon at the 
26 time of said discharge from any court of the United 
27 States of America exercising jurisdiction in insolvency 
28 and bankruptcy matters, unless said supervised lender 
29 shall pay to and deliver to the borrower the full amount 
30 of the loan shown on said note, promise to pay, or security, 

31 less any deductions for charges herein specifically autho-
32 rized. 

§46A-4-110. Conduct of business other than making loans. 

1 No licensee shall conduct the business of making loans 
2 under the provisions of this article within any office, 

3 room or place of business in which any other business is 
4 solicited or engaged in, or in association or conjunction 
5 therewith, except as may be authorized in writing by 

6 the commissioner upon his finding that the character of 
7 such other business is such that the granting of such 
s authority would not facilitate evasions of this article 

9 or of the rules and regulations lawfully made hereunder, 
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10 except nothing herein shall prohibit the licensee from 
11 purchasing installment sales contracts or the sale or pro-
12 vision of insurance authorized by section one hundred 
13 nine, article three of this chapter. 

§46A-4-111. Maximum interest when loan is in excess of one 
thousand two hundred dollars. 

1 No licensee shall directly or indirectly charge, contract 
2 for, or receive any interest, discount or consideraUon 
3 greater than six percent per annum upon the loan, use or 
4 forbearance of money, goods or things in action, or upon 
5 the loan, use or sale of credit, when the amount or value 
6 thereof is more than one thousand two hundred dollars. 
7 The foregoing prohibition shall also apply to any licensee 
8 who permits any person, as borrower or as endorser, 
9 guarantor, or surety for any borrower, or otherwise, to 

10 owe directly or contingently, or both, to the licensee at 
11 any time the sum of more than one thousand two hundred 
12 dollars for principal. 

§46A-4-112. Code references to small loans and small loan 
companies; authority of the commissioner. 

1 All references in other chapters of this code to small 
2 loans, small loan lenders, small loan licensees and to 
3 article seven-a, chapter forty-seven of this code, shall, 
4 after the operative date of this chapter, and despite the 
5 repeal of said statute, be read, construed and understood 
6 to mean and to have reference, respectively, to super-
7 vised loans, supervised lenders, supervised lender li-
8 censees, and to this article four. 

9 All authority vested by this chapter in the commissioner 
10 shall be deemed to be in addition to, and not in limita-
11 tion of, the authority vested in the commissioner of bank-
12 ing by provisions contained in other chapters of this code. 

§46A-4-113. Continuation of licensing. 

1 All persons licensed under the provisions of article 
2 seven-a, chapter forty-seven of this code, on the operative 
3 date of this chapter, are licensed to make supervised 
4 lOl:lns under the provisions of this article four, and all 
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5 provisions of this article shall after the operative date 
6 of this chapter apply to the persons so previously licensed, 
7 including without limitation the provisions governing 
8 notification (§46A-7-115) contained in article seven of this 
9 chapter. 

10 The commissioner may, but is not required to, deliver 
11 evidence of licensing to the persons so previously licensed. 

ARTICLE 5. CIVIl.. LIABILITY AND CRIMINAL PENALTIES. 

§46A-5-101. Effect of violations on rights of parties; limitation of 
actions. 

§46A-5-102. Assertion of rights. 

§46A-5-103. Willful violations. 

§46A-5-101. Effect of violations on rights of parties; limita-
tion of actions. 

1 (1) U a creditor has violated the provisions of this 
2 chapter applying to collection of excess charges (§46A-
3 1-104) , security in sales and leases (§46A-2-107), disclo-
4 sure with respect to consumer leases (§46A-2-lll), re-
5 ceipts, statements of account and evidences of payment 
6 (§46A-2-114), limitations on default charges (§46A-2-
7 115), assignment of earnings (§46A-2-116), authorizations 
8 to confess judgment (§46A-2-117), illegal, fraudulent or 
9 unconscionable conduct (§46A-2-121), any prohibited debt 

10 collection practice (§§46A-2-123 through 129), or restric-
11 tions on interest in land as security, assignment of earn-
12 ings to supervised lender, security agreement on house-

13 hold furniture for benefit of supervised lender, and rene-

14 gotiation by supervised lender of loan discharged in bank-

15 ruptcy (§46A-4-109), the consumer has a cause of action 

16 to recover actual damages and in addition a right in an 

17 action to recover from the person violating this chapter 

18 a penalty in an amount determined by the court not less 

19 than one hundred dollars nor more than one thousand 

20 dollars. With respect to violations arising from consumer 

21 credit sales or consumer loans made pursuant to revolving 

22 charge accounts or revolving loan accounts, or from sales 

23 as defined in article six of this chapter, no action pursuant 

24 to this subsection may be brought more than four years 

25 after the violations occurred. With respect to violations 



Ch. 12] CoNSUMER PROTECTION 143 

26 arising from other consumer credit sales or consumer 
27 loans, no action pursuant to this subsection may be 
28 brought more than one year after the due date of the 
29 last scheduled payment of the agreement. 

30 (2) If a creditor has violated the provisions of this 
31 chapter respecting authority to make supervised loans 
32 (§46A-4-101), the loan is void and the consumer is not 
33 obligated to pay either the principal or the loan finance 
34 charge. If he has paid any part of the principal or of the 
35 finance charge, he has a right to recover in an action the 
36 payment from the person violating this chapter or from 
37 an assignee of that person's rights who undertakes direct 
38 collection of payments or enforcement of rights arising 
39 from the debt. With respect -to violations arising from 
40 supervised loans made pursuant to revolving loan ac-
41 counts, no action pursuant to this subsection may be 
42 brought more than four years after the violation occurred. 
43 With respect to violations arising from other supervised 
44 loans, no action pursuant to this subsection may be 
45 brought more than one year after the due date of the 
46 last scheduled payment of the agreement pursuant to 
47 which the charge was paid. 

48 (3) A consumer is not obligated to pay a charge in 
49 excess of that allowed by this chapter, and if he has paid 
50 an excess charge he has a right to a refund. A refund 
51 may be made by reducing the consumer's obligation by 
52 the amount of the excess charge. If the consumer has 
53 paid an amount in excess of the lawful obligation under 
54 the agreement, the consumer may recover in an action 
56 the excess amount from the person who made the excess 
56 charge or from an assignee of that person's rights who 
57 undertakes direct collection of payments from or en-
58 forcement of rights against the consumer arising 
59 from the debt. 

60 (4) If a creditor has contracted for or received a 
61 charge in excess of that allowed by this chapter, the con-
62 sumer may, in addition to recovering such excess charge, 

63 also recover from the creditor or the person liable in an 

64 action a penalty in an amount determined by the court 
65 not less than one hundred dollars nor more than one ' 

j 
' 

I 
' 
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66 thousand dollars. With respect to excess charges arising 
67 from consmner credit sales or consumer loans made pur-
68 suant to revolving charge accounts or revolving loan 
69 accounts, no action pursuant to this subsection may be 
70 brought more than four years after the time the excess 
71 charge was made. With respect to excess charges arising 
72 from other consmner credit sales or consumer loans no 

73 action pursuant to this subsection may be brought more 

74 than one year after the due date of the last scheduled 
75 payment of the agreement pursuant to which the charge 
76 was made. 

77 (5) Except as otherwise provided, a violation of this 
78 chapter does not impair rights on a debt. 

79 (6) If an employer discharges an employee in vio-
80 lation of the provisions prohibiting discharge (§46A-2-
81 131), the employee may within ninety days bring a civil 
82 action for recovery of wages lost as a result of the viola-
83 tion and for an order requiring the reinstatement of the 
84 employee. Damages recoverable shall not exceed lost 
85 wages for six weeks. 

86 (7) A creditor has no liability for a penalty under 
87 subsection (1) or subsection (4) if within fifteen days 
88 after discovering an error, and prior to the institution 
89 of an action under this section or the receipt of written 
90 notice of the error, the creditor notifies the person con-
91 cerned of the error and corrects the error. If the viola-
92 tion consists of a prohibited agreement, giving the con-
93 sumer a corrected copy of the writing containing the 
94 error is sufficient notification and correction. If the vio-
95 lation consists of an excess charge, correction shall be 
96 made by an adjustment or refund. 

97 (8) If the creditor establishes by a preponderance of 
98 evidence that a violation is unintentional or the result 
99 of a bona fide error of fact notwithstanding the mainte-

100 nance of procedures reasonably adapted to avoid any such 

101 violation or error, no liability is imposed under subsections 

102 (1), (2) and (4), and the validity of the transaction is not 

103 affected. 
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§46A-5-102. Assertion of rights. 

1 Rights granted by this chapter may be asserted as a 
2 defense, set-off or counterclaim to an action against a 
3 consumer without regard to any limitation of actions. 

§46A-5-103. Willful violations. 

1 (1) A supervised lender who willfully makes charges 
2 in excess of those permitted by the provisions of article 
3 tour of this chapter, pertaining to supervised lenders, 
4 shall be guilty of a misdemeanor, and, upon conviction, 
5 shall be fined not more than five thousand dollars, or 
6 imprisoned not more than one year, or both fined and 
7 imprisoned. 

8 
9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 
21 
22 
23 
24 

(2) A person who willfully engages in the business 
of making supervised loans without a license in violation 
of the provisions of article four of this chapter applying 
to authority to make supervised loans shall be guilty 
of a misdemeanor, and, upon conviction, shall be fined 
not more than five thousand dollars, or impris
oned not more than one year, or both fined and 
imp:ri!)Oned. 

(3) A person who willfully engages in the business of 
making consumer credit sales or consumer loans, or of 
taking assignments of rights against consumers arising 
therefrom and undertakes direct collection of payments 
or enforcement of these rights, without complying with 
the provisions of section one hundred fifteen, article 
seven of this chapter, concerning notification, shall be 
guilty of a misdemeanor, and, upon conviction, shall be 
fined not more than one hundred dollars. 

25 (4) Any person who willfully violates any of the 
26 provisions of sections one hundred twenty-three through 
27 one hundred twenty-eight, inclusive, article two of this 
28 chapter, by committing any of the specifically described 
29 and enumerated acts contained therein, shall be guilty 
30 of a nusdemeanor, and, upon conviction thereof, shall 
31 be ftned not more than one thousand dollars, or irnpris-
32 oned in the county jail not more than one year, or both 
33 fined and imprisoned. 
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ARTICLE 6. GENERAL CONSUMER PROTECTION. 
§46A-6-10l. Legislative declarations; statutory construction. 
§46A-6-102. Definitions. 
§46A-6-103. Rules and regulations. 
§46A-6-104. Unlawful acts or practices. 
§46A-6-105. Exempted transactions. 
§46A-6-106. Actions by con sumers. 

[Ch. 12 

§46A-6-107. Disclaimer of warranties and remedies prohibited. 
§46A-6-108. Breach of warranty; privity abolished. 

§46A-6-101. Legislative declarations; statutory construction. 

1 (1) The Legislature hereby declares that the purpose 
2 of this article is to complement the body of federal law 
3 governing unfair competition and unfair, deceptive and 
4 fraudulent acts or practices in order to protect the public 
5 and foster fair and honest competition. It is the intent 
6 of the Legislature that, in construing this article, the 
7 courts be guided by the interpretation given by the fed-
8 eral courts to the various federal statutes dealing with 
9 the same or similar matters. To this end, this article 

10 shall be liberally construed so that its beneficial purposes 
11 may be served. 

12 (2) It is, however, the further intent of the Legis-
13 lature that this article shall not be construed to prohibit 
14 acts or pr.ictices which are reasonable in relation to the 
15 development and preservation of business or which are 
16 not injurious ,to the public interest, nor shall this article 
17 be construed to repeal by implication the provisions of 
18 articles eleven, eleven-a and eleven-b, chapter forty-
19 seven of this code. 

§46A-6-10Z. Definitions. 

1 When used in this article the following words, terms and 

2 phrases, and any variations thereof required by the con-
3 text, shall have the meaning ascribed to them in this 
4 article, except where the context indicates a different 
5 meaning: 

6 (a) "Advertisement" means the publication, dissemi-
7 nation oc circulation of any matter, oral or written, in-

8 eluding labeling, which tends to induce, directly or indi-

9 rectly, any person to enter into any obligation, sign any 
10 contract, or acquire any title Ol' interest in any goods or 
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11 services and includes every word device to disguise any 
12 form of. business solicitation by using such terms as "re--
13 newal," "invoice," "bill," "statement" or "reminder," to 

14 create an impression of existing obligation when the.-e 
15 is none, or other language to mislead any person in re-
16 lation to any sought-after commercial transaction. 

17 (b) "Merchantable" means, in addition to the qualities 
18 prescribed in section three hundred fourteen, article two, 
19 chapter forty-six of this code, that the goods conform in all 
20 material respects to applicable state and federal statutes 
21 and regulations establishing standards of quality and 
22 safety of goods and, in the case of goods with me-
23 chanical, electrical or thermal components, that the goods 
24 are in good working order and will operate properly in 
25 normal usage for a reasonable period of time. 

26 (c) "Sale" includes any sale, offer for sale or attempt 
27 to sell any goods for cash or credit or any services or 
28 offer for services for cash or credit. 

29 

30 
31 
32 

(d) "Trade" or "commerce" means the advertising, 
offering for sale, sale or distribution of any goods or 
services and shall include any trade or commerce, directly 
or indirectly, affecting the people of this state. 

33 (e) "Unfair methods of competition and unfair or 
34 deceptive acts or practices" means and includes, but is not 
35 limited to, any one or more of the following: 

36 (1) Passing off goods or services as those of another; 

37 (2) Causing likelihood of confusion or of misunder-
38 standing as to the source, sponsorship, approval or certi-
39 fication of goods or services; 

40 (3) Causing likelihood of confusion or of misunder-
41 standing as to affiliation, connection or association with, 
42 or certification by, another; 

43 (4) Using deceptive representations or designations 
44 of geographic origin in connection with goods or services; 

45 (5) Representing that goods or services have sponsor-
46 ship, approval, characteristics, ingredients, uses, benefits 
47 or quantities that they do not have, or that a person has 

I, 
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48 a sponsorship, approval, status, affiliation or connection 
49 that he does not have; 

50 (6) Representing that goods are original or new if 
51 they are deteriorated, altered, reconditioned, reclaimed, 
52 used or secondhand; 

53 (7) Representing that goods or services are of a par-
54 ticular standard, quality or grade, or that goods are of a 
55 particular style or model, if they are of another; 

56 (8) Disparaging the goods, services or business of 
57 another by false or misleading representation of fact; 

58 (9) Advertising goods or services with intent not to 

59 sell them as advertised; 

60 (10) Advertising goods or services with intent not to 
61 supply reasonably expectable public demand, wtless the 
62 advertisement discloses a limitation of quantity; 

63 (11) Making false or misleading statements of fact 
64 concerning the reasons for, existence of or amounts of 
65 price reductions; 

66 (12) Engaging in any other conduct which similarly 
67 creates a likelihood of confusion or of misunderstanding; 

68 (13) The act, use or employment by any person of 
69 any deception, fraud, false pretense, false promise or 
70 misrepresentation, or the concealment, suppression or 
71 omission of any material fact with intent that others 
72 rely upon such concealment, suppression or omission, in 
73 connection with the sale or advertisement of any goods 
74 or services, whether or not any person has in fact been 
75 misled, deceived or damaged thereby; or 

76 (14} Advertising, printing, displaying, publishing, dis-
77 tributing or broadcasting, or causing to be advertised, 

78 printed, displayed, published, distributed or broadcast in 

79 any manner, any statement or representation with regard 

80 to the sale of goods or the extension of consumer credit 
81 including the rates, terms or conditions for the sale of such 

82 goods or the extension of such credit, which is false, mi.&-

83 leading, or deceptive, or which omits to state material in-
84 formation which is necessary to make the statements 

85 therein not false, misleading or deceptive. 
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86 (f) "Warranty" means express and implied warranties 
87 described and defined in sections three hundred thirteen, 
88 three hundred fourteen and three hundred fifteen, article 
89 two, chapter forty-six of this code and expressions or 
90 actions of a merchant which assure the consumer that the 
91 goods have described qualities or will perform in a des-
92 cribed manner. 

§46A-6-103. Rules and regulations. 

1 The attorney general of the state of West Virginia 
2 may make rules and regulations interpreting and defining 
3 the provisions of section one hundred two of this article. 
4 Such rules and regulations shall conform as nearly as 
5 practicable with the rules, regulations and decisions of the 
6 federal trade commission and the federal courts in in-
7 terpreting the provisions of the "Federal Trade Com-
8 mission Act," as from time to time amended. 

§46A-6-104. Unlawful acts or practices. 

1 Unfair methods of competition and unfair or deceptive 
2 acts or practices in the conduct of any trade or commerce 
3 are hereby declared unlawful. 

§46A-6-105. Exempted transactions. 

1 Nothing in this article shall apply to acts done by the 
2 publisher, owner, agent or employee of a newspaper, 
3 periodical or radio or television station in the publication 
4 or dissemination of an advertisement, when the owner, 
5 agent or employee did not have knowledge of the false, 
6 misleading or deceptive character of the advertisement, 
7 did not prepare the advertisement and did not have a 
8 direct financial interest in the sale or distribution of the 
9 advertised goods or services. 

§46A-6-106. Actions by consumers. 

1 (1) Any person who purchases or leases goods or 
2 services and thereby suffers any ascertainable loss of 

3 money or property, real or personal, as a result of the use 
4 or employment by another person of a method, act or 
5 practice prohibited or declared to be unlawful by the 
6 provisions of this article, may bring an action in the 
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7 circuit court of the county in which the seller or lessor 
8 resides or has his principal place of business or is doing 
9 business, or as provided for in sections one and two, 

10 article one, chapter filty-six of this code, to recover 
11 actual damages or two hundred dollars, whichever is 
12 greater. The court may, in its discretion, provide such 
13 equitable relief as it deems necessary or proper. 

14 (2) Any permanent injunction, judgment or order of 
15 the court under section one hundred eight, article seven 
16 of this chapter for a violation of section one hundred 
17 !four of this article shall be prima facie evidence in an 
18 action brought under this section one hundred six that 
19 the respondent used or employed a method, act or prac-
20 ·tice declared unlawful by said section one hundred four 
21 of this article. 

§46A-6-107. Disclaimer of warranties and remedies prohibited. 

1 Notwithstanding any other provision of law to the con-
2 trary with respect to goods which are the subject of or 
3 are intended to become the subject cxf a consumer trans-
4 action, no merchant shall: 

5 (1) Exclude, modify or otherwise attempt to limit any 
6 warranty, express or implied, including the warranties of 
7 merchantability and fitness for a particular purpose; or 

8 (2) Exclude, modify or attempt to limit any remedy 
9 provided by law, including the measure of damages avail-

10 able, for a breach of warranty, express or implied. 

11 Any such exclusion, modification or attempted limita-
12 tion shall be void. 

§46A-6-108. Breach of warranty; privity abolished. 

1 Notwithstanding any other provision of law to the con-

2 trary, no action by a consumer for breach of warranty or 

3 for negligence with respect to goods subject to a consumer 

4 transaction shall fail because of a lack of privity between 
5 the consumer and the party against whom the claim is 
6 made. An action against any person ,for breach of war-

7 ranty or for negligence with respect to goods subject to a 
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8 consumer transaction shall not of itself constitute a bar 
9 to the bringing of an action against another person. 

ARTICLE 'J. ADMINISTRATION. 

§46A-7-101. Division of consumer protection created; purpose. 
§46A-7-102. Power of attorney general; reliance on rules o:f commis-

sioner; duty to repcrt. 
§46A-7-103. Division of administrative powers; investigation and ad-

ministration. 
§46A-7-104. Investigatory powers. 
§46A-7-105. Application of administrative procedures act. 
§46A-7-106. Administrative enforcement orders; judicial review. 
§46A-7-107. Assurance of discontinuance. 
§46A-7-108. Injunctions against violations of chapter. 
§46A-7-109. Injunctions against unconscionable agreements and fraud-

ulent or unconscionable conduct. 
§46A-7-110. Temporary relief. 
§46A-7-lll. Civil actions by attorney general. 
§46A-7-112. Jury trial. 
§46A-7-l 13. Consumer's remedies not affected. 
§46A-7-114. Venue. 
§46A-7-1Ui. Notification. 
§46A-7-116. Consumer affairs advisory council created; members ap

pointed by governor; qualifications of members; term; 
organization and meetings of council; duties of council; 
quorum; filling vacancies; payment of expenses. 

§46A-7-101. Division of consumer protection created; purpose. 

1 There is hereby created, under the authority of the 
2 attorney general of the state of West Virginia, a division 
3 of consumer protection for the purposes set forth in this 
4 article. 

§46A-7-102. Power of attorney general; reliance on rules of 
commissioner; duty to report. 

1 (1) In addition to other powers granted by this chap-
2 ter, the attorney general within the limitations provided 
3 by law may: 

4 

5 

6 

(a) Receive and act on complaints, take aetion de
signed to obtain voluntary compliance with this ohapter 
or commence proceedings on his own initiative; 

7 (b) Counsel persons and groups on their rights and 
8 duties under this chapter; 

9 (c) Establish programs for the education of consumers 

10 wtth respect to credit practices and problems; 
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11 (d) Make studies appropriate to effectuaJte the pur-
12 poses ·and policies of this chapter and make the results 
13 available to the public; 

14 (e) Adopt, amend and repeal such reasonable rules 
15 and regulations, in accordance wilth the provisions of 
16 c<hapter twenty-nine-a of this code, as are necessary and 
lfl proper to effectuate the purposes of this chapter and to 
18 prevent circumvention or evasion thereof; and 

19 (f) Delegate his powers and duties under this chap-
20 ter to qualified personnel in his office, who shall act under 
21 the direction and supervision of the attorney general and 
22 for whose acts he shall be responsible. 

23 (2) Except for refund of an excess charge, no liability 
24 is imposed under this chapter for an act done or omitted 
25 in oonformi-ty with a rule of the attorney general or com-
26 missioner, notwiilhstanding that after the act or omission 
27 the rule may be amended or repealed or be determined by 
28 judicial or other authority to be invalid for any reason. 
29 Any form or procedure which has been submitted to the 
30 commissioner and the attorney general in wl'iting and 
31 approved in writing by them shall not be deemed a viola-
32 tion of the penalty provisions of this chapter notwith-
33 standing that such approval may be subsequently amended 
34 or rescinded or be determined by judicial or other author-
35 ity to be invalid for any reason. 

36 (3) On or before December first of each year, tihe attor-
37 ney general and commissioner shall jointly or separately 
38 submit a report or reports to the governor and to the 
39 Legislature on the operation of their offices, on the use 
40 of consumer credit and on consumer protection prob-
41 lems in the staifle, and on the problems of persons of small 
42 means obtaining credit from persons regulady engaged 
43 !in extending sales or loan credit. For the purpose of mak-
44 !Ing such report or reports, the attorney general and com-
45 missioner are authorized to conduct research and make 
46 appropriate studies. The report or reports shall include 
47 a description of the examination and investigation pro-

48 cedures and policies of their offices, a statement of poli-
49 cies followed in deciding whether to investigate or exam-

50 ine the offices of cred-it suppliers subject to this chapter, 
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51 a statement of the number and percentages of offi'ces 
52 which are periodically investigated or examined, a state-
53 ment of the types of consumer credit and consumer pro-
54 tection problems of ooth creditors and consumers which 
55 have come to ·their attention through lfheir examinations 
56 and investigations and the disposition of them under exi9t-
57 mg law, and a general statement of the activities of their 
58 offices and of others to promote the purposes of this chap-
59 ter. 

§46A-7-103. Division of administrative powers; investigation 

and administration. 

1 (1) With respect to supervised financial organizations, 
2 the powers of examination and investigation and adminis-
3 trative enforcement shall be exercised by the official or 
4 agency to whose supervision vhe organization is subject. 
5 All other powers of the ruttomey general under this chap-
6 ter may be exercised by him with respect to a supervised 
7 financial organization. Notwithstanding the first sentence 
8 of this subsection and notwithstanding subsection (3) 
9 of this section, the attorney general may pursue any 

10 investigation, prosecute any suit and take any other pro-
11 per action relating to the enforcement of any consumer 
12 protection provision in this chapter. 

13 (2) If the attorney general receives a complaint or 
14 other information concerning noncompliance wi1h this 
15 chapter by a supervised financial organization, he shall 
16 inform the official or agency having supervisory authority 
17 over the organization concerned. The aittorney general 
18 may request information about supervised financial organ-
19 izations from the officials or agencies supervising them. 

20 (3) The attorney general and any official or agency 
21 of this state having supervisory authority over a super-
22 vised financial organization are authorized and directed 
23 to consult and assist one another in maintaining compli-

24 ance with this chapter. They may jointly pursue investi-

25 gations, prosecute actions, and take other official actic;ins, 

26 as they deem appropriate, if either of them otherwise is 

27 empowered to take the action. 
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§46A-7-104. Investigatory powers. 

1 (1) If the attorney general has probable cause to be-
2 lieve •that a person has engaged in an act which is sub-
3 ject to action by the aittorney general, he may, and shall 
4 upon request of the commissioner, make an investigaition 
5 ito determine if the act has been committed and, to the 
6 ex;tent necessary for this purpose, may administer oaths 
7 or affirmations, and, upon his own motion or upon re-
8 quest of any party, may subpoena witnesses, compel 

·9 their aittendance, adduce evidence, and require the pro-
10 duction of any matter which is relevant ·to the investiga-
11 tion, including the existence, description, nature, custody, 
12 condition and location of any books, records, documents 
13 or other tangible things and the identity and location of 
14 persons having knowledge of relevant facts, or any other 
16 matta- reasonably calculated to lead to the discovery of 
16 admissible evidence. 

17 (2) If the person's records are located outside this 
18 state, the person at his option shall either make them 
19 available to the attorney general at a convenient location 
20 within this state or pay the reasonable and necessary 
21 expenses for the attorney general or his representative 
22 to examine them at the place where they are maintained. 
23 The attorney general may designate •representatives, in-
24 eluding comparable officials of the state in which the rec-
25 ords are located, to inspect them on his behalf. 

26 (3) Upon failure of a person without lawful excuse to 
27 obey a subpoena or to give testimony and upon reasonable 
28 notice ito all persons affected thereby, the attorney general 
29 may apply to the circuit court of the county in whioh the 
30 hearing is ,to be held for an order compelling compliance. 

31 ( 4) The attorney general shall not make public the 
32 name or identity of a person whose acts or conduct he 
33 investigaites pursuant to tlhis section or .the facts disclosed 
34 in the investigation, but this subsection does not apply 
35 to disclosures in actions or enforcement proceedings pu.r-

36 suant to this chapter. 

§46A-7-105. Application of administrative procedures act. 

1 Except as otherwise provided, the provisions of chapter 
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2 twenty-nine-a of this code apply to and govern all ad-
3 ministrative action taken by the attorney general pur-
4 suant to this chapter. 

§46A-7-106. Administrative enforcement orders; judicial re
view. 

1 (1) After notice and hearing the attorney general may 
2 order a creditor or other person to cease and desist from 
3 engaging in violations of this chapter. 

4 {2) A respondent aggrieved by an order of the attor-
5 ney general may obtain judicial review of the order in 
6 accordance with the provisions of chapter twenty-nine-a 
7 of this code, except as herein otherwise provided. The 
8 proceeding for review must be initiated by the filing of 
9 a petition in the court within thirty days after a copy of 

10 the order of the attorney general is received. Copies of 
11 the petition shall be served upon all parties of record. 

12 (3) Within thirty days after service of the petition 
13 for review upon •the attorney general, or within any 
14 further time the court may allow, the attorney general 
15 shall transmit to the court the original or a certified copy 
16 of the entire record upon which the order is based, in-
17 eluding any transcript of testimony, which need not be 
18 printed. By stipulation of all parties to the review pro-
19 ceeding, the record may be shortened. After hearing, 
20 the court may (a) reverse or modify the order if the 
21 findings of fact of the attorney general are clearly erro-
22 neous in view of the reliable, probative and substantial 
23 evidence on the whole record, (b) grant any temporary 
24 relief or restraining order it deems just, or (c) enter an 
26 order affirming, enforcing, modifying and enforcing as 
26 modified, or setting aside in whole or in part, the order 
27 of the attorney general, or remanding the case to the 

28 attorney general for further proceedings. 

29 (4) An objection not urged at the administrative 
30 hearing shall not be considered by the court unless the 
31 failure to urge the objection is excused for good cause 
32 shown. A party may move the court to remand the case 
33 to the attorney general in the interest of justice for the 
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34 purpose of adducing additional specified and material 
35 evidence and seeking findings thereon upon good cause 
36 shown for the failure to adduce ,this evidence before the 
37 attorney general. 

38 (5) The judgment of the circuit court shall be final 
39 unless reversed, vacated or modified on appeal to the 
40 supreme court of appeals of this state in accordance with 
"1 the provisions of section one, article six, chapter twenty-
42 nine-a of this code. The attorney general's copy of the 
43 testimony shall be available at reasonable times to all 
44 parties for examination without cost. 

-i5 (6) If no proceeding for judicial review is initiated, 
46 the attorney general may obtain an order of a circuit 
-i7 court for enforcement of his order upon a showing that 
48 the order was issued in compliance with this section, that 
4.9 no proceeding for review was initiated within thirty days 
50 after a copy of the order was received and that the re-
51 spondent is subject to the jurisdiction of the court. If 
52 no proceeding for judicial review is initiated, the pro-
53 ceeding for enforcement of any order of the attorney 
54 general shall be initiated by the filing of a petition in 
55 the court. Copies of the petition shall be served upon 
56 all parties of record. 

57 {V) With respect to unconscionable agreements or 
58 fraudulent or unconscionable conduct by the respondent, 
59 the attorney general may not issue an order pursuant to 
60 this section but may bring a civil action for an injunction. 

§46A-7-107. Assurance of discontinuance. 

1 If it is claimed that a person has engaged in conduct 
2 which could be subject ·to an order by the attorney general 
3 or by a court, the attorney general may accept an assur-
4 ance in writing that the person will not engage in the 
5 conduct in the future. Such assurance of voluntary com-

6 pliance shall not be considered an admission of violation 
7 for any purpose, except that if a person giving such 
8 assurance fails to comply with its terms, the assurance 
9 ia prima facie evidence that prior to such assurance he 

10 engaged in the conduct described in such assurance. 
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§48A-7-108. Injunctions against violations of chapter. 

1 The attorney general may bring a civil action to restrain 
2 a person from violating this chapter and for other appro-
3 priate relief. 

§46A-7-109. Injunctions against unconscionable agreements 
and fraudulent or unconscionable conduct. 

1 (1) The attorney general may bring a civil action to 
2 restrain a creditor or a person acting in his behalf from 
3 engaging in a course of: 

4 (a) Making or enforcing unconscionable terms or pro-
5 vi.lions of consumer credit sales or consumer loans; 

6 (b) Fraudulent or unconscionable conduct in inducing 
7 consumers to enter into consumer credit sales or con-
8 sumer loans; or 

9 (c) Fraudulent or unconscionable conduct in the col-
10 lection of debts arising from consumer credit sales or 
11 consumer loans. 

12 (2) In an action brought pursuant to this section the 
13 court may grant relief only if it finds: 

14 (a) That the respondent has made unconscionable 
15 agreements or has engaged or is likely to engage in a 
16 course of fraudulent or unconscionable conduct; 

17 (b) That the agreements or conduct of the respon-
18 dent have caused or are likely to cause injury to con-
19 sumers; and 

20 (c) That the respondent has been able to cause or will 
21 be able to cause the injury primarily because the trans-

22 actions involved are credit transactions. 

23 (3) In applying this section, consideration shall be 
24 given to each of the following factors, among others: 

25 (a) Belief by the creditor at the time consumer credit 
26 sales or consumer loans are made that there was no 

27 reasonable probability of payment in full of the obliga-

28 tion by the debtor; 



158 CONSUMER PROTECTION [Ch. 12 

29 (b) In the case of consumer credit sales, knowledge 
30 by the seller at the time of the sale of the inability of 
31 the buyer to receive substantial benefits from the prop-
32 erty or services sold; 

33 (c) In the case of consumer credit sales, gross dis-
34 parity between the price of the property or services sold 
35 and the value of the property or services measured by 
36 the price at which similar property or services are readily 
37 obtainable in credit transactions by like buyers; 

38 (d) The fact that the creditor contracted for or re-
39 ceived separate charges for insurance with respect to 
40 consumer credit sales or consumer loans with the effect 
41 of making the sales or loans, considered as a whole, un-
42 conscionable; and 

43 (e) The fact that the respondent has knowingly taken 
44 advantage of the inability of the debtor reasonably to 
45 protect his interests by reason of physical or mental in-
46 firmities, ignorance, illiteracy or inability to understand 
47 the language of the agreement, or similar factors. 

48 (4) In an action brought pursuant to this chapter, a 
49 charge or practice expressly permitted by this chapter is 
50 not unconscionable. 

§46A-7-110. Temporary relief. 

1 With respect to an action brought to enjoin violations 
2 of this chapter or unconscionable agreements or frau-
3 dulent or unconscionable conduct, the attorney general 
4 may apply to the court for appropriate temporary relief 
5 against a respondent, pending final determination of the 
6 proceedings. If the court finds after a hearing held upon 
7 notice to the respondent that there is reasonable cause 
8 to believe that the respondent is engaging in or is likely to 
9 engage in conduct sought to be restrained, it may grant 

10 any temporary relief or restraining order it deems ap-
11 propriate. 

f146A-7-lll. Civil actions by attorney general. 

1 (1) After demand, the attorney general may bring a 
2 civil action against a creditor for making or collecting 
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3 charges in excess of those permitted by this chapter. If 
4 it is found that an excess charge has been made, the court 
5 shall order the respondent to refund to the consumer the 
6 amount of the excess charge. If a creditor has made an 

7 excess charge in a deliberate violation of or in reckless 
8 disregard for this chapter, or if a creditor has refused 
9 to refund an excess charge within a reasonable time after 

10 demand by the consumer or the attorney general, the 

11 court may also order the respondent to pay to the con-
12 sumer a civil penalty in an amount determined by the 
13 court not in excess of the greater of either the amount 
14 of the sales finance charge or loan finance charge or ten 
15 times the amount of the excess charge. Refunds and 
16 penalties to which the consumer is entitled pursuant to 
17 this subsection may be set off against the consumer's 
18 obligation. If a consumer brings an action against a cred-
19 itor to recover an excess charge or civil penalty, an action 
20 by the attorney general to recover for the same excess 
21 charge shall be stayed while the consumer's action is 
22 pending and shall be dismissed if the consumer's action 
23 is dismissed with prejudice or results in a final judgment 
24 granting or denying the consumer's claim. With respect 
25 to excess charges arising from consumer credit sales made 
26 pursuant to revolving charge accounts or from consumer 
27 loans made pursuant to revolving loan accounts, no action 
28 pursuant to this subsection may be brought more than four 
29 years after the time the excess charge was made. With 
30 respect to excess charges arising from other consumer cre-

31 dit sales or consumer loans, no action pursuant to this sub-
32 section may be brought more than one year after the due 

33 date of the last scheduled payment of the agreement pur-
34 suant to which the charge was made. If the creditor estab-
35 lishes by a preponderance of evidence that a violation is 
36 unintentional or the result of a bona fide error, no liability 
37 to pay a penalty shall be imposed under this subsection. 

38 (2) The attorney general may bring a civil action 

39 against a creditor or other person to recover a civil pen-
40 alty for willfully violating this chapter, and if the court 

41 finds that the defendant has engaged in a course of re-

42 peated and willful violations of this chapter, it may assess 
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43 a civil penalty of no more than five thousand dollars. No 
44 civil penalty pursuant to this subsection may be imposed 
45 for violations of this chapter occurring more than 
46 four years before the action is brought. 

§46A-7-112. Jury trial. 

1 In an action brought by the attorney general under 
2 this chapter, he has no right to trial by jury. 

§46A-7-113. Consumer's remedies not affected. 

1 The grant of powers to the attorney general in this 
2 chapter does not affect remedies available to consumers 
3 under this chapter or under other principles of law or 
4 equity. 

§46A-7-114. Venue. 

1 The attorney general may bring actions or proceed-
2 ings under this chapter in the circuit court of any county 
3 in which an act on which the action or proceeding is based 
4 occurred, or in any county in which the respondent or 
5 defendent resides or transacts business. 

§46A-7-115. Notification. 

1 (1) Evecy person engaged in this state in making con-
2 sumer credit sales or consumer loans and every person 
3 having an office or place of business in this state who takes 
4 assignments of and undertakes direct collection of pay-
5 ments from or enforcement of rights against debtors aris-
6 ing from such sales or loans shall file notification with the 
7 state tax department within thirty days after commencing 
8 business in this state, and, thereafter, on or before January 
9 thirty-first of each year. A notification shall be deemed to 

10 be in compliance with this section if the information here-
11 inafter required is given in an application for a business 
12 registration certificate provided for in section four, a.rti.-
13 cle twelve, chapter eleven of this code. The state tax 
14 commissioner shall make any information required by this 
15 section e.vailable to the attorney general or commissioner 
16 upon request. The notification shall state: 

17 (a) Name of the person; 
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18 (b) Name in which business is transacted if different 
19 from (a); 

20 (c) Address of principal office, which may be outside 
21 this state; 

22 (d) Address of all offices or retail stores, if any, in this 
23 state at which consumer credit sales or consumer loans 
24 are made, or in the case of a person taking assignments 
25 of obligations, the offices or places of business within 
26 this state at which business is transacted; 

27 (e) If consumer credit sales or consumer loans are 
28 made otherwise than at a retail store or office in this state, 
29 a brief description of the manner in which they are made; 

30 (f) Address of designated agent upon whom service 
31 of process may be made in ,this state; and 

32 (g) Whether supervised loans are made. 

33 (2) If information in a notification becomes inaccurate 
34 after filing, accurate information must be filed wi,thin 
35 thirty days. 

36 (3) The provisions of this section are not applicable 
37 to a seller whose credit sales consist entirely of sales 
38 made pursuant to a seller's ocedit card so long as the 
39 issuer of the card has fully complied with the provisions 
40 of this section. 

§46A-7-116. Consumer affairs advisory council created; mem
bers appointed by governor; qualifications of 
members; term; organization and meetings of 
council; duties of council; quorum; filling vacan
cies; payment of expenses. 

1 A consumer affairs advisory council is hereby created. 
2 The council shall be composed of nine members who shall 
3 be appointed by the governor within thirty days of the 
4 date this section becomes operative, which such appoint-
5 ments shall be subject to confirmation by the Senate. The 
6 members of the council shall be citizens and residents of 
7 this state, who by reason of their training, education or 
8 experience are qualified to carry out the functions of the 
9 council under this section. Five members shall be repre-
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10 sentatives of the general public and the other four mem-

11 hers shall be representatives of consumer financing and 
12 retailing business in this state. 

13 The first term of office for three of the representatives 
14 of the general public, who shall be designated by the 
15 governor, shall run through the thirtieth day of 
16 June, one thousand nine hundred seventy-six. The first 
17 term of office for the other two representatives of the 
18 general public shall run through the thirtieth day of June, 
19 one thousand nine hundred seventy-seven. The first term 
20 of office for two of the representatives of consumer financ-
21 ing and retailing business in this state, who shall be desig-
22 nated by the governor, shall run through the thirtieth day 
23 of June, one thousand nine hundred seventy-six. The first 
24 term of office for the other two representatives of con-
25 sumer financing and retailing business in this state shall 
26 run through the thirtieth day of June, one thousand nine 
27 hundred seventy-seven. Thereafter, terms of members 
28 shall be four years. 

29 At its first meeting, the council shall elect a chairman, 
30 from among its members, who shall preside over its meet-
31 ings until the second Monday in July of the next year. 
32 Thereafter, the council shall elect a chairman on the sec-
33 ond Monday in July of each year. 

34 All members shall be eligible for reappointment by the 
35 governor. A member shall, unless sooner removed, con-
36 tinue to serve until his term expires and his successor has 
37 been appointed and has qualified. A vacancy caused by 
38 the death, resignation or removal of a member prior to the 
39 expiration of his term shall be filled only for the remain-
40 der of such term. 

41 It shall be the duty of the council to advise and consult 
42 with the attorney general concerning the exercise of his 
43 powers, duties and responsibilities under this article, the 
44 problems and practices in consumer transactions, any 
45 abuses in the use of consumer credit in this state, the 
46 problems relating to the collection of debts, the problems 
47 and practices of credit reporting agencies and the prob-
48 lems of persons of limited means in consumer trans-
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49 actions and to make recommendations on the need for ad-
50 ditional consumer protection legislation and programs 
51 in this state. 

52 For the purpose of carrying out its duty, five members 
53 of the council shall constitute a quorum so long as at 
54 least one of such members is a representative of consumer 
55 financing and retailing business in this state. The coun-
56 ell and the attorney general shall meet together at a time 
57 and place designated by the chairman at least two times 
58 each year. Additional meetings may be held when called 
59 by the chairman or when requested by five members of 
60 the council or by the attorney general. Members shall be 
61 entitled to reasonable and necessary expenses actually 
62 incurred while engaged in the performance of ,their duties 
63 under this section. 

ARTICLE 8. OPERATIVE DATE AND PROVISIONS FOR TRANSI

TION. 

§46A-8-101. Time ot becoming operative; provisions for transition; 
enforceability of prior transactions. 

§46A-8-102. Severability. 

§46A-8-101. Time of becoming operative; provisions for transi-
tion; enforceability of prior transactions. 

1 (1) Except as otherwise provided in this section, this 
2 chapter shall become operative at 12: 01 A.M. on September 
3 first, one thousand nine hundred seventy-four. 

4 (2) Notwithstanding the provisions of subsection (1) 
5 of this section, in order to allow sufficient time to pre-
6 pare for the implementation and operation of this chapter 
7 and to act on applications for licenses to make supervised 
8 loans unde!" this chapter prior to the operative date of 

9 such chapter, the provisions of article four of this chap-

10 ter, relating to supervised lenders, and the provisions of 

11 article seven of this chapter, relating to administration, 

12 shall, to the extent necessary, become operative for such 
13 purposes at 12: 01 A.M. on July first, one thousand nine 
14 hundred seventy-four. 

15 (3) Transactions entered into before this chapter be-

16 comes operative and the rights, duties and in,terests fiow-
17 ing · from them thereafter may be terminated, completed, 
18 consummated or enforced as required or permitted by 
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19 any statute, rule of law or other law amended, repealed 
20 or modified by this chapter as though the repeal, amend-
21 ment or modification had not occurred, but •this chapter 
22 applies to: 

23 (a) Refinancings and consolidations made after this 
24 chapter becomes operative of consumer credit sales, con-
25 sumer leases and consumer loans whenever made; 

26 (b) Consumer credit sales or consumer loans made 
27 after this chapter becomes opera,tive pursuant to revolv-
28 ing charge accounts or revolving loan accounts entered 
29 into, arranged or contracted for before this chapter be-
30 comes operative; and 

31 (c) All consumer credit transactions made before this 
32 chapter becomes operative insofar as this chapter limits 
33 the remedies of creditors. 

§46A-8-102. Severability. 

1 If, for any reason, any article, section, sentence, clause, 
2 phrase or provision of this chapter or the application there-
3 of to any person or circumstance is held unconstitutional 
4 or invalid, such unconmiitutionality or invalidity shall not 
5 affect other articles, sections, sentences, clauses, phrases 
6 or provisions or their application to any other person or 
7 circumstance, and to this end each and every article, sec-
8 rtion, sentence, clause, phrase or provision of this chapter 
9 is hereby declared to be severable. 

CHAPTER 47. REGULATION OF TRADE. 

ARTICLE 6. MONEY AND INTEREST. 

147-6-5. Legal rate of interest; agreements in writing fixing rate of 
interest. 

§47-6-5a. Interest charges on loans repayable in installments. 

§47-6-5. Legal rate of interest; agreements in writing fixing 
rate of interest. 

1 Except in cases where it is otherwise specially provided 
2 by law, legal interest shall continue to be at the rate of 
3 six dollars upon one hundred dollars for a year, and pro-
4 portionately for a greater or less sum, or for a longer 
5 or shorter time, and no person upon any contract other 
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6 than a contract in writing shall take for the loan or for-
7 bearance of money, or other thing, above the value of 
8 such rate: Provided, That a charge of one dollar may be 
9 made for any loan or forbearance of money or other 

10 thing, where the interest at the rate aforesaid would not 
11 amount to that sum, and the same shall not be a usurious 
12 charge or rate of interest. 

13 Parties may contract in writing for the payment of 
14 interest for the loan or forbearance of money at a rate 
15 not to exceed eight dollars upon one hundred dollars for 
16 a year, and proportionately for a greater or less sum or 
17 for a longer or shorter time, including points expressed 
18 as a percentage of the loan divided by the number of 
19 years of the loan contract. For the purpose of this sec-
20 tion the term points .is defined as the amount of money, 
21 or other consideration, received by the lender, from what-
22 ever source, as a consideration for making the loan and 
23 not otherwise expressly permitted by statute. 

§47-6-Sa. Interest charges on loans repayable in installments. 

1 Except in cases where it is otherwise specially pro-
2 vided by law, parties may contract for and charge interest 
3 for a secured or unsecured loan, repayable in install-
4 ments at a rate not in excess of: (a) Six percent per 
5 annum upon the principal amount of the loan, for the 
6 entire period of the loan, and add such charge to the 
7 principal amount of the loan; or (b) six percent per an-
8 num upon the face amount of the instruments evidencing 
9 the obligation to repay the loan, for the entire period 

10 of the loan and deduct such charge in advance but in 
11 no case shall the interest on such a discount loan exceed 

12 an annual percentage rate of fifteen percent per annum 
13 calculated according to the actuarial method: Provided, 
14 That upon prepayment in full of a precomputed loan, 
15 the lender shall rebate that portion of such charge at-
16 tributable to the prepaid periodic installment periods. 
17 When the total amount is payable in substantially equal 
18 consecutive monthly installments, the portion of such 
19 charge attributable to any particular monthly installment 
20 period shall be that proportion of the charge originally 
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21 contracted for, as the balance scheduled to be outstanding 
22 on the last day of the monthly installment period before 
23 deducting the payment, if any, scheduled to be made on 
24 that day bears to the sum of all the monthly installment 
25 balances under the original schedule of payments. (This 
26 method of allocation is the sum of the digits method, 
27 commonly referred to as the "Rule of 78.") If prepayment 
28 in full of an obligation payable in monthly installments 
29 is made on other than an installment due date, the rebate 
30 shall be calculated as of the nearest installment due date. 
31 For the purpose of determining the installment due date 
32 nearest the date of any prepayment in full, any prepay-
33 ment in full of an obligation payable in monthly install-
34 ments made on or before the fifteenth day following an 
35 installment due date shall be determined to have been 
36 made as of such installment date, and any prepayment in 
37 full made on or after the sixteenth day shall be deemed 
38 to have been made on the next succeeding installment 
39 due date. The commissioner of banking shall prescribe 
40 by rule the method or procedure for the allocation of 
41 charges and the calculation of r�bates consistent with 
42 the sum of the digits method where the precomputed loan 
43 is payable in unequal or irregular or in other than sub-
44 stantially equal consecutive monthly installments. Any 
45 note evidencing any such installment loan may provide 
46 that the entire unpaid balance thereof at the option of 
47 the holder shall become due and payable upon default 
48 in the payment of any stipulated installment without 
49 impairing the negotiability of such note if otherwise 
50 negotiable. Nothing herein contained shall affect or re-
51 strict the right of parties under section five of this article 
52 to contract in writing for the payment of interest for the 
53 loan or forbearance of money at a rate not to exceed eight 
54 dollars upon one hundred dollars a year, and propor-
55 tionately for a greater or less sum, or for a longer or 
56 shorter time, including points expressed as a percentage 
57 of the loan divided by the number of years of the loan 
58 contract. 
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CHAPTER 13 
(S. B. 107-By Mr. Moreland and Mr. Poffenbarge,) 

[Passed March 9, 1974; in effect July 1, 1975. Approved by the Governor.) 

AN ACT to amend and reenact article one, chapter thirty-one 
of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended; to amend and reenact sections 
seventy-seven through ninety, inclusive, article twelve, 
chapter eleven of said code; and to amend and reenact 
section two, article one, chapter fifty-nine of said code, 
all relating to corporations generally, including business 
and nonprofit corporations; providing a short title and 
provisions relating to rules of construction, application 
and sieverability; defining ,terms; relating to the purposes 
for which corporations may be organized and the general 
powers of any such corporations; prohibiting corporate 
existence to churches and religious denominations; per
mitting the indemnification of corporate officers, directors, 
employees and agents in certain cases; limiting the de
fense of ultra vires; establishing requirements with respect 
to corporate names, including prohibition as to the use 
of certain names and words with respect thereto, and pro
cedures for reserving and registering corporate names with 
the office of the secretary of state; designating the sec
retary of state as the attorney-in-fact for all business and 
nonprofit corporations; setting forth the procedures for 
the service of notice and process upon the secretary of 
state and the acceptance of such service by him and de
fining acts which constitute the conducting of affairs or 
the doing or transacting of business for the purpose of 
service of notice or process; relating to the venue of ac
tions involving certain foreign corporations; adoption of 
corporate bylaws and amendments thereto; the meetings 
of shareholders or members and the notices required 
therefor; procedures for the closing of transfer books for 
the purpose of establishing voting rights; establishing the 
rules for a quorum and majority with respect to share
holders' or members' meetings; permitting cumulative 
voting by shareholders or members and voting by proxy 
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or voting trusts; establishing boards of directors and their 
powers; providing for the number and election of direc
tors, their classification and removal; relating to the man
ner of filling vacancies; the right of a director to transact 
business with corporations of which he is a director and 
requiring disclosures in such cases; permitting boards of 
directors to conduct their affairs through committees; pro
viding for meetings of board of directors; relating to the 
number of persons required as incorporators; articles of 
incorporation, the contents thereof, filing with the sec
retary of state and other requirements with respect there
to; issuance of certificate of incorporation, the recordation 
thereof and ,the effect of such issuance; organizational 
meetings of corporations and the notice required to be 
given of such meetings and the waiver thereof; the right 
to amend articles of incorporation and the procedures re
lating thereto; the contents required to be included in 
articles of amendment and the filing, recordation and 
admission in evidence of such amendments and the effect 
thereof; restated articles of incorporation, the procedures, 
contents and filing thereof, the issuance of certificate of 
a restated certificate of incorporation and the recordation 
and admission in evidence thereof; procedures with respect 
to the merger or consolidation of corporations and the 
requirements for the approval thereof; articles of merger 
or consolidation and the contents and filing thereof, the 
issuance of certificates of merger or consolidation and the 
recordation and admission in evidence thereof; establish
ing special provisions relating to the merger of subsidiary 
business corporations; rela,ting to the effect of mergers or 
consolidations and requirements for the conveyance of 
title to real estate in such cases; the merger or consolida
tion of domestic and foreign corporations and the effect 
thereof; proeedures with respect to the voluntary dissolu
tion of corporations and the revocation or abandonment 
thereof; the issuance of articles of dissolution by the sec
retary of state and the recordation thereof; procedures 
and methods for the distribution of assets in cases of dis
solution; the rights of certain shareholders in cases of 
dissolution; the survival of certain col'pOrate powe:rs fol
lowing dissolution; the jurisdiction and •power of courts 
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to liquidate corporations and the procedures relating 
thereto; providing for the appointment and qualification 
of receivers and the filing of claims in liquidation pro
ceedings; providing for the deposit of corporate assets in 
the state treasury in certain cases following liquidation; 
relating to the admission and qualification of foreign cor
porations to transact business in this state and provisions 
with respect to the powers of such foreign corporations; 
application for certificate of authority to transact business 
by foreign corporations and its contents; issuance of cer
tificates of authority in such cases, the recordation of such 
certificates and the effect thereof; procedures for change 
of location of principal office of certain corporations; pro
cedures with respect to amendments of articles of incor
poration of foreign corporation and the filing of such 
amendments in the office of the secretary of state; pro
cedures required when one or more foreign corporations 
merge when such corporations are authorized to transact 
business in this state, amended certificates of authority 
in such cases and their recordation; procedures for the 
withdrawal of foreign corporations and the publication 
of notice and other requirements relaiting to such with
drawal; requiring a certificate of payment of certain taxes 
as a prerequisite for corporate dissolution, withdrawal, 
consolidation, merger or expiration; relating to grounds 
for which the secretary of state may revoke the certificate 
of authority of foreign corporations to transact business 
in this state, the issuance of orders in connection there
with and appeals in such cases; conditions for expiration 
of corporate existence; inability of foreign corporations 
to maintain actions or proceedings until qualified; the lia
bility of foreign corporations doing business without au
thority for certain taxes and fees; the powers and duties 
of the secretary of state with respect to corporations 
generally and authority of the secretary of state to prom
ulgate rules and regulations with respect thereto; pro
viding for appeal from ruling or decision of the secretary 
of staite and courts to which appeals lie; requiring that 
certificates and certified copies of documents issued by 
secretary of state be admitted in evidence; relating to the 
weight to be given such evidence; requiring certain forms 
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to be furnished by secretary of state; permitting greater 
voter requirements than are required by law; autho
rizing the waiver of notice by shareholders, members or 
directors of corporations in certain cases and setting forth 
the procedures to follow in such cases; permitting a ceI'tain 
action by corporate members or directors without a meet
ing and prescribing procedures therefor; requiring cor
porate acknowledgment or other acknowledgment on forms 
filed with secretary of state and in other instances; pre
scribing penalties for failure to record certain documents 
issued by the secretary of state in the office of the appro
priate clerk of the county court; exempting intangible 
property of corporations not doing business in this state 
from taxation; relating to the authorization and issuance 
of shares by business corporations and permitting such 
shares to be issued in differing classes and preference; the 
right of business corporations to acquire and dispose of 
their own shares; the rights of the board of directors of 
any corporation to divide its shares into classes and serit�s 
and the procedures to be followed with respect thereto 
prior to issuance of such shares; the subscription, con
sideration and payment for corporate shares; establishing 
certain stock rights and options for the purchase of busi
ness corporation stock; establishing the manner of deter
mining the amount of stated capital of a business corpora
tion; establishing the requirements for issuance of stock 
certificates and issuance of fractional shares; relating to 
the extent of liability of subscribers and shareholders; 
shareholders' preemptive rights; establishing procedures 
for the payment of dividends and distribution of capital 
surplus; permitting corporations to lend money to their 
employees and directors in certain instances; providing 
for the liability of directors in certain cases of improper 
payment of dividends, purchase of corporate shares or 
distribution of corporate assets; establishing the rights of 
shareholders to institute actions against a corporation in 
certain instances; relating to corporate officers, their au
thority and the removal of such officers; the requirement 
of corporations to keep books and records of account and 
minutes of their proceedings and the rights of shareholders 
and members to examine such books, records and minutes; 
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providing for certain penalties against any officer or agent 

who refuses to permit such examination; relating to the 

power of courts to compel production of such books, rec

ords and minutes for examination; redemption, purchase 

and cancellation of redeemable and other reacquired 

shares of business corporations and procedures and re

strictions relating thereto; establishing procedures relating 

to the reduction of stated capital by business corpora

tions and provisions relating to surplus and reserves in 

such cases; relating to the sale or encumbrance of cor

porate assets; the right of shareholders or members of a 

corporation to dissent from corporate action in certain 

cases, the rights of such shareholders and members with 

respect thereto, procedures for determining the value of 

such dissenting shareholders' or members' interests and 

the payment therefor by the corporation; requiring cer

tain annual reports to be filed by domestic and foreign 

nonprofit corporations and extending authority -to the sec

retary of state to dissolve or revoke the authority of such 

corporations for failure to file such reports; providing 

for certain fees to be charged by the secretary of state 

with respect to acts performed; transferring the powers, 

duties and authority of the state auditor with respect to 

the collection and assessment of the annual corporate li

cense tax to the state tax commissioner; transferring the 
powers, duties and authority of the state auditor to serve 

as attorney-in-fact for all foreign and domestic corpora

tions to the secretary of state; and providing criminal 
offenses and penalties. 

Be it enacted by the Legislature of West Virginia: 

That article one, chapter thirty-one of the code of West 

Virginia, one thousand nine hundred thirty-one, as amended, 

be amended and reenacted; that sections seventy-seven through 

ninety, inclusive, article twelve, chapter eleven of said code 
be amended and reenacted; and that section two, article one, 

chapter fifty-nine of said code be amended and reenacted, all 

to read as follows: 
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Chapter 

11. Taxation. 

31. Corporations. 

59. Fees, Allowances and Costs. 

CHAPTER 31. CORPORATIONS. 

ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS. 

PART I. SHORT TITLE, CONSTRUCTION ANO APPLICATION OF 

ARTICLE, EFFECT OF REPEAL, AND SEVBRABILITY. 

§31-1-1. 

§31-1-2. 

§31-1-3, 

§31-1-4. 

§31-1-5. 

§31-1-6. 

§31-1-7. 

§31-1-8. 

§31-1-9. 

§31-1-10. 

§31-1-11. 

§31-1-12. 

§31-1-13. 

§31-1-14. 

§31-1-15. 

§31-1-16. 

§31-1-17. 

§31-1-18. 

§31-1-19. 

§31-1-20. 

§31-1-21. 

§31-1-22. 

§31-1-23. 

§31-1-24. 

§31-1-25. 

§31-1-26. 

§31-1-27. 

§31-1-28. 

§31-1-29. 

131-1-30. 

Short title. 
Construction of article. 
Application of article; application to foreign and interstate com

merce. 
Effect of repeal of prior acts. 
Severability. 

PART Il. CoRPORATIONS GENERALLY. 

Dermitions. 
Purposes of incorporation. 
General powers of corporations. 
Indemnification of officers, directors, employees and agents. 
Defense of ultra vires. 
Corporate name; requirements; certain names prohibited. 
Reserved name. 
Registered name. 
Renewal of registered name. 
Secretary of state constituted attorney-in-fact for all corporations; 

manner of acceptance or service of notices and process upon 
secretary of state; what constitutes conducting affairs or doing 
or transacting business in this state for purposes of this section. 

Venue of actions involving foreign corporations. 
Bylaws. 
Meetings of shareholders or members. 
Notice of shareholders' or members' meetings. 
Quorum of shareholders or members. 
Number and election of directors; classification of directors. 
Vacancies in board of directors; manner of filling. 
Quorum of directors. 
Place and notice of directors' meetings. 
Action by directors without a meeting. 
Incorporators. 
Articles of incorporation; contents; matters not required to be 

set forth; inconsistencies with bylaws; acknowledgment, 
Filing of articles of incorporation; issuance of certificate of in

corporation; recordation of certificate in county clerk's office. 
Effect of issuance of certificate of incorporation. 
Organizational meeting; notice, waiver of notice, 
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§31-1-31. 

§31-1-32. 
§31-1-33. 

§31-1-34. 
§31-1-35. 
§31-1-36. 

§31-1-37. 

§31-1-38. 

§31-1-39. 
§31-1-40. 

§31-1-41. 

§31-1-42. 

§31-1-43. 
§31-1-44. 
§31-1-45. 
§31-1-46. 
§31-1-47. 
§31-1-48. 
§31-1-49. 

§31-1-50. 
§31-1-51. 

§31-1-52. 
§31-1-53. 

§31-1-54. 

§31-1-55. 
§31-1-56. 

§31-1-57. 

131-1-58. 

131-1-59. 

§31-1-60. 

§31-1-61. 

CORPORATIONS 173 

Filing of articles of amendment; recordation; admission in 
evidence. 

Effect of certificate of amendment. 
Filing of restated articles of incorporation; recordation; admission 

in evidence. 
Procedure for merger. 
Procedure for consolidation. 
Articles of merger or consolidation; filing; issuance of certificate; 

recordation; admission in evidence. 
Effect of merger or consolidation; conveyance of title to real 

estate in state to surviving or new corporation. 
Merger or consolidation of domestic and foreign corporations; 

effect; abandonment; confirmation of title to real estate re
quired. 

Articles of dissolution; contents. 
Articles of dissolution, filing, issuance of certificate of dissolution 

by secretary of state; recordation. 
Jurisdiction of court to liquidate assets and business or affairs 

of corporation; when such actions may be brought; venue; 
parties. 

Procedure in liquidation of corporation by court; appointment and 
powers of receivers. 

Qualifications of receivers. 
Filing of claims in liquidation proceedings. 
Discontinuance of liquidation proceedings. 
Order of involuntary dissolution; filing with the secretary of state. 
Deposits with state treasurer of amounts due certain persons. 
Survival of remedy after dissolution; effect of dissolution. 
Admission of foreign corporation; acts permilted to be done 

without certificate of authority. 
Powers of foreign corporation. 
Corporate name of foreign corporation; when certificate of 

authority shall not be issued. 
Change of name by foreign corporation. 
Application for certificate of authority by foreign corporation; 

contents; churches or religious denominations in corporate 
capacity prohibited. 

Application for certificate of authority; filing; issuance of certi
ficate; recordation; penalty for failure to record. 

Effect of certificate of authority. 
Change of principal office of foreign corporation; statement 

required to be filed. 
Amendment to articles of incorporation of foreign corporation; 

filing; recordation; penalty for failure to record. 

Merger of foreign corporation authorized to conduct affairs or 
do or transact business in this state; filing of articles of merger; 
recordation; penalty for failure to record. 

Amended certificate of authority; requirements; recordation; 
penalty for failure to record. 

Procedure for withdrawal of foreign corporation; publication 
required; application for certificate of withdrawal; contents; 
filing; issuance of certificate; recordation. 

Certificate as to taxes prerequisite for issuance of dissolution, 
withdrawal, consolidation or merger, or expiration. 
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§31-1-62. 
§31-1-63. 
§31-1-64. 
§31-1-65. 

CORPORATIONS 

Conditions for revocation of certificate of authority. 
Issuance of order of revocation; period of appeal. 
Conditions of expiration of corporate existence. 
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Application to corporations heretofore authorized to conduct 
affairs or do or transact business in this state. 

Conducting affairs or doing or transacting business without certifi-
cate of authority. 

§31-1-66. 

§31-1-67. 
§31-1-68. 
§31-1-69. 
§31-1-70. 
§31-1-71. 
§31-1-72. 
§31-1-73. 
§31-1-74. 
§31-1-75. 

Powers of secretary of state; rules and regulations. 
Appeal from secretary of state. 

§31-1-76. 

§31-1-77. 
§31-1-78. 
§31-1-79. 

§31-1-80. 
§31-1-81. 
§31-1-82. 
§31-1-83. 
§31-1-84. 
§31-1-85. 
§31-1-86. 
§31-1-87. 
§31-1-88. 
§31-1-89. 
§31-1-90. 
§31-1-91. 
§31-1-92. 
§31-1-93. 
§31-1-94. 
§31-1-95. 
§31-1-96. 
§31-1-97. 
§31-1-98. 
§31-1-99. 
§31-1-100. 
§31-1-101. 
§31-1-102. 
§31-1-103. 
§31-1-104. 

Certificates and certified copies to be received in evidence. 
Forms to be furnished by secretary of state. 
Greater voting requirements. 
Waiver of notice. 
Action by shareholders, members or directors without a meeting. 
Corporate acknowledgments. 
Exemption of intangible property of corporations not conducting 

affairs or doing business in state from taxes. 
Fees and charges to be collected by secretary of state. 

PART Ill. BUSINESS CoRPORATIONS. 

Use of term "corporation." 
Authorized shares. 
Issuance of shares of preferred or special classes in series; man

ner and procedures of issuance; filing of statement and effect 
thereof. 

Subscription for shares. 
Consideration for shares. 
Payment for shares. 
Rights of corporation to acquire and dispose of its own shares. 
Stock rights and options. 
Determination of amount of stated capital. 
Expenses of organization, reorganization and financing. 
Certificates representing shares. 
Fractional shares. 
Liability of subscribers and shareholders. 
Shareholders' preemptive rights. 
Closing of transfer books and fixing record date. 
Voting record. 
Voting of shares. 
Voting trusts and agreements among shareholders. 
Board of directors; powers; when vote recorded. 
Removal of directors. 
Director conflicts of interest. 
Executive and other committees. 
Dividends. 
Distribution from capital surplus. 
Loans to employees and directors. 
Liability of directors in certain cases. 
Provisions relating to actions by shareholders. 
Officers; removal of officers. 
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§31-1-105. 
§31-1-106. 
§31-1-107. 
§31-1-108. 
§31-1-109. 
§31-1-110. 

§31-1-111. 

§31-1-112. 
§31-1-113. 

§31-1-114. 

§31-1-115. 

§31-1-116. 
§31-1-117. 
§31-1-118. 
§31-1-119. 

§31-1-120. 

§31-1-121. 
§31-1-122. 
§31-1-123. 

§31-1-124. 
§31-1-125. 
§31-1-126. 
§31-1-127. 
§31-1-128. 
§31-1-129. 
§31-1-130. 

§31-1-131. 

§31-1-132:. 

§31-1-133. 

§31-1-134. 

§31-1-135. 

§31-1-136. 
§31-1-137. 
§31-1-138. 

CORPOR.ATIONS 

Books and records. 
Right to amend articles of incorporation. 
Procedure to amend articles of incorporation. 
Class voting on amendments. 
Articles of amendment. 
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Restated articles of incorporation; procedures for adoption; con
tents. 

Amendment of articles of incorporation in reorganization pro
ceedings; contents; purposes; procedure for filing; issuance; 
recordation; ad.mission in evidence. 

Restriction on redemption or purchase of redeemable shares. 
Cancellation of redeemable shares by redemption or purchase; 

statement of concellation; contents; filing. 
Cancellation of other reacquired shares; statement of cancellation; 

contents; filing. 
Reduction of stated capital without amendment of articles or 

cancellation of shares; statement required. to be filed and its 
contents; limitations. 

Special provisions relating to surplus and reserves. 
Merger or consolidation; approval by shareholders; abandonment. 
Contents required in articles of merger or consolidation. 
Merger of subsidiary corporation; procedures; articles of merger; 

recordation; admission in evidence. 
Sale of assets in regular course of business and mortgage or 

pledge of assets. 
Sales of assets other than in regular course of business. 
Right of shareholders to dissent. 
Rights of dissenting shareholders; procedure for purchasing of 

dissenting shareholders' shares; civil action for determining 
value of shares; procedure for transferring of such shares to 
corporation and payment therefor. 

Voluntary dissolution by incorporators. 
Voluntary dissolution by consent of shareholders. 
Voluntary dissolution by act of corporation. 
Filing of statement of intent to dissolve. 
Effect of statement of intent to dissolve. 
Procedure after filing of statement of intent to dissolve. 
Revocation of voluntary dissolution proceedings by consent of 

shareholders. 
Revocation of voluntary dissolution proceedings by act of 

corporation. 
Filing of statement of revocation of voluntary dissolution pro

ceedings. 
Effect of statement of revocation of voluntary dissolution pro

ceedings. 
Actions for dissolution by shareholders; right of majority share

holders to purchase plaintiffs' shares; appeal. 
Application of assets in liquidation of corporation by court. 

PART IV. NONPR.OFIT CORPORATIONS. 

Use of term "corporation." 
Members. 

Voting. 
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§31-1-139. Board of directors. 

§31-1-140. Removal of directors. 

§31-1-141. Committees; authority; limitations of authority. 

§31-1-142. Officers; removal of officers. 

§31-1-143. Books and records. 

§31-1-144. Shares of stock permitted; dividends prohibited. 

§31-1-145. Loans to directors and officers prohibited. 

§31-1-146. Right to amend articles of incorporation. 

§31-1-147. Procedure to amend articles of incorporation. 

§31-1-148. Articles of amendment. 

[Ch. 13 

§31-1-149. Restated articles of incorporation; procedures for adoption; con-
tents. 

§31-1-150. Approval of merger or consolidation; abandonment. 

§31-1-151. Contents required in articles of merger or consolidation. 

§31-1-152. Sale, lease, exchange or mortgage of assets. 

§31-1-153. Right of members to dissent; procedures for determining value of 
dissenting members' interests. 

§31-1-154. Voluntary dissolution. 

§31-1-155. Distribution of assets. 

§31-1-156. Plan of distribution. 

§31-1-157. Revocation of voluntary dissolution proceedings. 

§31-1-158. Application of assets in liquidation of corporation by court. 

§31-1-159. Annual report of domestic and foreign corporations; filing. 

§31-1-160. Penalties imposed for failure to file annual report; notice; hearings 
conducted by secretary of state; appeal. 

PART I. SHORT TITLE, CONSTRUCTION AND APPLICATION OF 
ARTICLE, EFFECT OF REPEAL, AND SEVERABILITY. 

§31-1-1. Short title. 

1 This article shall be known and may be cited as the 
2 ''West Virginia Corporation Act." 

§31-1-2. Construction of article. 

1 (a) The provisions of Part II of this article shall have 

2 general application to all corporations. The provisions of 

3 Part III of this article shall relate solely to business cor-

4 porations. The provisions of Part IV of this article shall 

5 relate solely to nonprofit corporations. In the event of 

6 any inconsistency between any of the provisions of Part II 

7 of this article and the provisions of either Part III or 

8 Part IV of this article, the provisions contained in either 

9 Part III or Part IV shall prevail to the extent of such in-

10 consistency. 

11 (b) In the event of any inconsistency between any of 

12 the provisions of this article and the provisions made for 
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13 particular classes of corporations by either the subsequent 
14 articles of this chapter or the provisions of chapter thirty-
15 one-a or chapter thirty-three of this code, the provisions 
16 contained in such subsequent articles of this chapter or 
17 in chapter thirty-one-a or chapter thirty-three of this code 
18 shall prevail to the extent of such inconsistency. 

§31-1-3. Application of article; application to foreign and in-
terstate commerce. 

1 Except as may be otherwise provided by the provisions 
2 of this article, this article shall become and be oper-
3 ative as of the effective date hereof, and the provi-
4 sions thereof shall apply to and govern all corporations 
5 then existing or thereafter formed, and all corporate 
6 acts thereafter done: Provided, That nothing contained 
7 in this article shall be construed to affect the existence 
8 of any then existing corporation or to impair the 
9 validity of any corporate act done and performed in 

10 accordance with the preexisting law. In the event of 
11 any i nconsistency between any of the provisions of this 
12 article and the rights conferred by any special act of 
13 the Legislature of the state of Virginia before the forma-
14 tion of the state of West Virginia, or the Legislature of the 
15 state of West Virginia subsequent to such date, the pro-
16 visions of such special act shall prevail to the extent of 
17 such inconsistency. 

18 The provisions of this article shall apply to commerce 
19 with foreign nations and among the several states only in-
20 sofar as the same may be permitted under the provisions 
21 of the constitution of the United States. 

§31-1-4. Effect of repeal of prior acts. 

1 The repeal of any prior act by the adoption of this 
2 article shall not affect any right accrued or established, 
3 or any liability or penalty incurred, under the provisions 
4 of such act, prior to the repeal thereof. 

§31-1-5. Severability. 

1 If any section, subsection, subdivision, subparagraph, 
2 sentence or clause of this article is adjudged to be un-
3 constitutional or invalid, such invalidation shall not affect 
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4 the validity of the remaining portions of this article, and, 
5 to this end, the provisions of this article are hereby de-
6 clared to be severable. 

PART II. CORPORATIONS GENERALLY. 

§31-1-6. Definitions. 

1 As used in this article, unless the context otherwise 
2 requires a different meaning, the term: 

3 
4 
5 
6 

(a) "Articles of incorporation" means the original or 
restated articles of incorporation or articles of consolida
tion and all amendments thereto including articles of 
merger. 

7 (b) "Authorized shares" means the shares of all classes 
8 which a business corporation is authorized to issue. 

9 (c) "Business corporation" means a corporation orga-
10 nized for profit. 

11 (d) "Bylaws" means the code or codes of rules adopted 
12 for the regulation or management of the affairs of the 
13 corporation, irrespective of the name or names by which 
14 such rules are designated. 

15 (e) "Capital surplus" means the entire surplus of a 
16 business corporation other than its earned surplus. 

17 (f) "Corporation" or "domestic corporation" means a 
18 business corporation or a nonprofit corporation, subject to 
19 the provisions of this article, except a foreign corporation. 

20 (g) "Director or directors" or "board of directors" 
21 shall include those who are vested with the management 
22 of the affairs of the corporation, by whatever name they 
23 may be called. 

24 (h) "Earned surplus" means the portion of the surplus 
25 of a business corporation equal to the balance of its net 
26 profits, income, gains and losses from the date of incor-
27 poration, or !&om the latest date when a deficit was 
28 eliminated by an application of its capital surplus or 
29 stated capital or otherwise, after deducting subsequent 
30 distributions to shareholders and transfers to stated 
31 capital and capital surplus to the extent such distributions 
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32 and transfers are made out of earned surplus. Earned 
33 surplus shall include also any portions of surplus allocated 
34 to earn surplus in mergers, consolidations or acquisitions 
35 of all or substantially all of the outstanding shares or of 
36 the property and assets of another corporation, domestic 
37 or foreign. 

38 (i) "Employee" includes officers ·but not directors. A 
39 director may accept duties which make him also an em-
40 ployee. 

41 (j) "Foreign corporation" means a business corporation 
42 or nonprofit corporation organized under laws other than 
43 the laws of this state for a purpose or purposes for which 
44 a corporation may be organized under this article. 

45 (k) "Insolvent" means inability of a corporation to pay 
46 its debts as they become due in the usual course of its 
47 business. 

48 (I) "Member" means one having membership in a 
49 nonprofit corporation in accordance with the provisions 
50 of its articles of incorporation or bylaws and shall include 
51 shareholders where such corporation issues shares. 

52 (m) "Net assets" means the amount by which the total 
53 assets of a corporation exceed the total debt of the cor-
54 poration. 

55 (n) "Nonprofit corporation" means a corporation no 
56 part of the income or profit of which is distributable to its 
57 shareholders, members, directors or officers. 

58 (o) "Shareholder" means one who is a holder of record 
59 of shares in a corporation and may include the term 
60 "member." 

61 (p) "Shares" means the units into which the propri-
62 etary interests in a corporation are divided. 

63 (q) "Stated capital" means, at any particular time, the 
64 sum of (1) the par value of all shares of a business 
65 corporation having a par value that have been issued, (2) 
66 the amount of the consideration received by a business 
67 corporation for all shares of such corporation without par 
68 value that have been issued, except such part of the 
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69 consideration therefor as may have been allocated to 
70 capital surplus in a manner permitted by law, and (3) 
71 such amounts not included in clauses (1) and (2) of this 
72 subdivision as have been transferred to stated capital of 
73 such corporation, whether upon the issue of shares as a 
74 share dividend or otherwise, minus all reductions from 
75 such sums as have been effected in a manner permitted 
76 by law. Irrespective of the manner of designation thereof 
77 by the laws under which a foreign corporation is orga-
78 nized, the stated capital of a foreign corporation shall be 
79 determined on the same basis and in the same manner as 
80 the stated capital of a domestic corporation, for the pur-
81 pose of computing fees, franchise taxes and other charges 
82 prescribed by law. 

83 (r) "Subscriber" means one who subscribes for shares 
84 in a corporation, whether before or after incorporation. 

85 (s) "Surplus" means the excess of the net assets of a 
86 business corporation over its stated capital. 

87 (t) "Treasury shares" means shares of a business 
88 corporation which have been issued and have been subse-
89 quently acquired by and belong to such corporation, and 
90 have not, either by reason of the acquisition or thereafter, 
91 •been cancelled or restored to the status of authorized but 
92 unissued shares. Treasury shares shall be deemed to be 
93 issued shares, but not outstanding shares. 

§31-1-7. Purposes of incorporation. 

1 (a) Business corporations may be organized under this 
2 article for any lawful purpose or purposes. 
3 (b) Nonprofit corporations may be organized under this 

4 article for any lawful purpose or purposes, including, 

5 without being limited to, any one or more of the following 

6 purposes: Charitable; benevolent; eleemosynary; educa-

7 tional; civic; patriotic; political; social; fraternal; literary; 

8 cultural; athletic; scientific; agricultural; horticultural; 

9 animal husbandry; and professional, commercial, indus-

10 trial or trade association. 

l1! (c) No charters or certificates of incorporation shall 

12 be granted or issued to any church or religious denomi-

13 nation. 
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§31-1-8. General powers of corporations. 

1 Every corporation shall have the power: 

2 (a) To have perpetual succession by its corporate name 
3 unless a limited period of duration is stated in its articles 
4 of incorporation. Any corporation chartered heretofore 
5 and still in existence, which under its agreement of in-
6 corporation, had less than perpetual existence, is hereby 
7 granted perpetual existence, provided all license fees and 
8 taxes due the state of West Virginia shall have been paid. 

9 

10 

(b) To sue and be sued, complain and defend, in its 
corporate name. 

11 (c) To have a corporate seal which may be altered at 
12 pleasure, and to use the same by causing it, or a facsimile 
13 thereof, to be impressed or affixed or in any other manner 
14 reproduced. 

15 (d) To purchase, take, receive, lease, take by gift, 
16 devise or bequest, or otherwise acquire, own, hold, im-
17 prove, use and otherwise deal in and with real or personal 
18 property, or any interest therein, wherever situated. 

19 (e) To sell, convey, mortgage, pledge, lease, exchange, 
20 transfer and otherwise dispose of all or any part of its 
21 property and assets. 

i2 

23 

(f) To lend money and use its credit to assist its em
ployees. 

24 (g) To purchase, take, receive, subscribe for, or other-
25 wise acquire, own, hold, vote, use, employ, sell, mortgage, 
26 lend, pledge, or otherwise dispose of, and otherwise use 
27 and deal in and with, shares or other interests in, or obli-
28 gations of, other domestic or foreign corporations, associa-
29 tions, partnerships, joint partnerships or individuals, or 
30 direct or indirect obligations of the United States or of 
31 any other government, state, territory, governmental dis-
32 trict or municipality or of any instrumentality thereof. 

33 (h) To make contracts and guarantees and incur 
34 liabilities, borrow money at such rates of interest as the 
35 corporation may determine, issue its notes, bonds and 
36 other obligations, and secure any of its obligations by 
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37 mortgage, deed of trust or pledge of all or any of its prop-
38 erty, franchises and income. 

39 (i) To lend money for its corporate purposes, invest 

40 and reinvest its funds, and take and hold real and personal 
41 property as security for the payment of funds so loaned 

42 or invested. 

43 (j) To conduct its business and affairs, carry on its 

44 operations and have. offices and exercise the powers 

45 granted by this article, within or without this state. 

46 (k) To elect or appoint officers and agents of the 

47 corporation, and define their duties and fix their com-
48 pensation. 

49 (1) To make and alter bylaws, not inconsistent with its 
50 articles of incorporation or with the laws of this state, 
51 for the administration and regulation of the business and 
52 affairs of the corporation. 

53 (m) To make donations for the public welfare or for 

54 charitable, scientific or educational purposes. 

55 (n) To transact any lawful business which the board 
56 of directors shall find will be in the aid of governmental 
57 policy. 

58 (o) To pay pensions and establish pension plans or 

59 pension trusts for any or all of its directors, officers and 
60 employees, and in the case of business corporations, to 
61 establish profit sharing plans, stock bonus plans, stock 

62 option plans and other incentive plans for any or all of its 

63 directors, officers and employees. 

64 (p) To be a promoter, partner, member, associate, or 
65 manager of any partnership, joint partnership, joint ven-

66 ture, trust or other enterprise. 

67 (q) To cease its corporate activities and surrender its 

68 corporate franchise in accordance with the provisions of 

69 this article. 

70 (r) To have and exercise all powers necessary or con-
71 venient to effect its purposes. 
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§31-1-9. Indemnification of officers, directors, employees and 
agents. 

1 (a) A corporation shall have power to indemnify any 
2 person who was or is a party or is threatened to be made a 
3 party to any threatened, pending or completed action or 
4 proceeding, whether civil, criminal, administrative or in-
5 vestigative ( other than an action by or in the right of the 
6 corporation) by reason of the fact that he is or was a 
7 director, officer, employee or agent of the corporation, or 
8 is or was of another corporation, partnership, joint part-
9 nership, joint venture, trust or other enterprise, against 

10 expenses (including attorneys' fees), judgments, fines, 
11 taxes and penalties and interest thereon, and amounts 
12 paid in settlement actually and reasonably incurred by 
13 him in connection with such action or proceeding if he 
14 acted in good faith and in a manner he reasonably believed 
15 to be in or not opposed to the best interests of the cor-
16 poration, and, with respect to any criminal action or pro-
17 ceeding, had no reasonable cause to believe his conduct 
18 was unlawful. The termination of any action or proceed-
19 ing by judgment, order, settlement, conviction, or upon a 

20 plea of nolo contendere or its equivalent, shall not, of 
21 itself, create a presumption that the person did not act in 
22 good faith and in a manner which he reasonably believed 
23 to be in or not opposed to the best interest of the corpora-
24 tion, and, with respect to any criminal action or proceed-
25 ing, that such person did have reasonable cause to be-
26 lieve that his conduct was unlawful. 

27 (b) A corporation shall have power to indemnify any 
28 person who was or is a party or is threatened to be made a 
29 party to any threatened, pending or completed action or 
30 proceeding by or in the right of the corporation to procure 
31 judgment in its favor by reason of the fact that he is or 
32 was a director, officer, employee or agent of the corpora-
33 tion, or :is or was serving at the request of the corporation 
34 as a director, officer, employee or agent of another cor-
35 poration, partnership, joint partnership, joint venture, 
36 trust or other enterprise against expenses (including at-
37 torneys' fees) actually and reasonably incurred by him 
38 in connection with the defense or settlement of such action 
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39 or proceeding if he acted in good faith and in a manner 
40 he reasonably believed to be in or not opposed to the best 
41 interests of the corporation, except that no indemnifica-
42 tion shall be made in respect of any claim, issue or mat-
43 ter, including, but not limited to, taxes or any interest or 
44 penalties thereon, as to which such person shall have been 
45 adjudged to be liable for negligence or misconduct in the 
46 performance of his duty to the corporation unless and only 
47 to the extent that the court in which such action or pro-
48 ceeding was brought shall determine upon application 
49 that, despite the adjudication of liability but in view of 
50 all circumstances of the case, such person is fairly and 
51 reasonably entitled to indemnity for such expenses which 
52 such court shall deem proper. 

53 (c) To the extent that a director, officer, employee or 
54 agent of a corporation has been successful on the merits or 
55 otherwise in defense of any action or proceeding referred 
56 to in subsection (a) or (b), or in defense of any claim, 
57 issue or matter therein, he shall be indemnified against 
58 expenses (including attorneys' fees) actually and reason-
59 ably incurred by him in connection therewith. 

60 (d) Any indemnification under subsection (a) or (b) 

61 (unless ordered by a court) shall be made by the corpora-
62 tion only as authorized in the specific case upon a deter-
63 mination that indemnification of the director, officer, em-
64 ployee or agent is proper in the circumstances because he 
65 has met the applicable standard of conduct set forth in 
66 subsection (a) or (b). Such determination shall be made 

67 (1) by the board of directors by a majority vote of a quo-
68 rum consisting of directors who were not parties to such 
69 action or proceeding, or (2) if such a quorum is not obtain-
70 able, or even if obtainable a quorum of disinterested direc-
71 tors so directs, by independent legal counsel in a written 
72 opinion, or (3) by the shareholders or members. 

73 (e) Expenses (including attorneys' fees) incurred in 

74 defending a civil or criminal action or proceeding may be 

75 paid by the corporation in advance of the final disposition 

76 of such action or proceeding as authorized in the manner 

77 provided in subsection (d) upon receipt of an undertaking 

78 by or on behalf of the director, officer, employee or agent 
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79 to repay such amount unless it shall ultimately be de--
80 termined that he is entitled to be indemnified by the cor-
81 poration as authorized in this section. 

82 (f) The indemnification provided by this section shall 
83 not be deemed exclusive of any other rights to which any 
84 shareholder or member may be entitled under any bylaw, 
85 agreement, vote of shareholders, members or disinterested 
86 directors or otherwise, both as to action in his official 
87 capacity and as to action in another capacity while holding 
88 such office, and shall continue as to a person who has 
89 ceased to be a director, officer, employee or agent and 
90 shall inure to the benefit of the heirs, executors and ad-
91 ministrators of such a person. 

92 (g) A corporation shall have power to purchase and 
93 maintain insurance on behalf of any person who is or was 
94 a director, officer, employee or agent of the corporation, or 
95 is or was serving at the request of the corporation as a 
96 director, officer, employee or agent of another corporation, 
97 partnership, joint partnership, joint venture, trust or other 
98 enterprise against any liability asserted against him and 
99 incurred by him in any such capacity or arising out of his 

100 status as such, whether or not the corporation would have 
101 the power to indemnify him against such liability under 
102 the provisions of this section. 

§31-1-10. Defense of ultra vi.res. 

1 No act of a corporation and no conveyance or transfer 
2 of real or personal property to or by a corporation shall be 
3 invalid by reason of the fact that the corporation was 
4 without capacity or power to do such act or to make or 
5 receive such conveyance or transfer, but such lack of 
6 capacity or power may be asserted: 

7 (a) In a proceeding by a shareholder, member or 
8 director against the corporation to enjoin the doing of any 
9 act or the continuation of unauthorized aots or the transfer 

10 of real or personal property by or to the corporation. U 
11 the unauthorized act or transfer sought to be enjoined is 
12 being, or is to be, performed or made pursuant to a con-
13 tract to which ,the corporation is a party, the court may, if 
14 all of the parties to the contract are parties to the proceed-
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15 ing and if it deems the same to be equitable, set aside and 
16 enjoin the performance of such contract, and in so doing 
17 may allow to the corporation or to the other parties to the 
18 contract, as the case may be, compensation for the loss or 

19 damage sustained by either of them which may result 
20 from the action of the court in setting aside and enjoining 
21 the performance of such contract, but anticipated profits 
22 to be derived from the performance of the contract shall 
23 not be awarded by the court as a loss or damage sus-
24 tained. 

25 (b) In a proceeding by the corporation, whether acting 
26 directly or through a receiver, trustee or other legal 
27 representative, or through shareholders or members in a 
28 representative action, against the incumbent or former 
29 officers or directors of the corporation. 

30 (c) In any proceeding by the state, or by any of its 
31 agencies or departments or by the attorney general, as 
32 provided in this article, or as provided or authorized by 
33 any other provisions of this code, to dissolve the corpora-
34 tion, or in a proceeding by the attorney general to enjoin 
35 the corporation from performing unauthorized acts or 
36 transacting unauthorized business or in any other pro-
37 ceeding brought by or in the name of or for the benefit 
38 of the state. 

§31-1-11. Corporate name; requirements; certain names pro

hibited. 

1 (a) Except for corporations in existence prior to the 

2 effective date of this article, the corporate name: 

3 (1) Shall contain the word "corporation," "company," 
4 "incorporated" or "limited," or shall contain an abbre-
5 viation of one of such words. 

6 
7 
8 
9 

(2) Shall not contain any word or phrase which 
,indicates or implies that it is organized for any purpose 
other than one or more of the purposes contained in its 
articles of incorporation. 

10 (3) Shall not be the same as, or deceptively similar 
11 to, the name of any domestic corporation, whether stock or 

12 nonstock and whether or not organized for profit, existing 
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13 under the laws of this state or of any foreign corporation, 
14 whether stock or nonstock and wh.ether or not organized 
15 for profit, authorized to conduct affairs or do or trans-
16 act business in this state, or a name the exclusive right to 
17 which is, at the time, reserved in the manner provided in 
18 this article, or the name of a corporation which has in 
19 effect a registration of its corporate name as provided in 
20 this article, except that this provision shall not apply if 
21 the applicant files with the secretary of state either (i) 
22 the written consent of such other corporation or holder of 
23 a reserved or registered name to use the same or decep-
24 tively similar name and one or more words are added to 
25 make such name distinguishable from such other name, 
26 or (ii) a certified copy of a final order of a court of com-
27 petent jurisdiction establishing the prior right of the 
28 applicant to the use of such name in this state. 
29 (4) Shall be transliterated into letters of the English 
30 alphabet, if it is not in English. 
31 (b) A corporation with which another corporation, 
32 domestic or foreign, is merged, or which is formed by the 
33 reorganization or consolidation of one or more domestic or 
34 foreign corporations or upon a sale, lease or other dispo-
35 sition to or exchange with, a domestic corporation of all 
36 or substantially all the assets of another corporation, do-
37 mestic or foreign, including its name, may have the same 
38 name as that used in this state by any of such corpora-
39 tions if such other corporation was organized under the 
40 laws of, or is authorized to conduct affairs or do or trans-
41 act business in this state. 
42 (c) After the effective date of this section, no corpora-
43 tion shall be chartered in this state under any name 
44 which includes the word "engineer," "engineers," "engi-
45 neering" or any combination of same unless the purpose 
46 of the corporation is to practice professional engineering 
47 as defined in article thirteen, chapter thirty of this code, 
48 as amended, and one or more of the incorporators is a 
49 registered professsional engineer as therein defined. 

§31-1-12. Reserved name. 
1 The exclusive right to the use of a corporate name may 
2 be reserved by: 
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3 (a) Any person intending to organize a corporation 
4 under this article. 

5 (b) Any domestic corporation intending to change its 
6 name. 

7 (c) Any foreign corporation intending to make appli-
8 cation for a certificate of authority to conduct affairs or 
9 do or transact business in this state. 

10 (d) Any foreign corporation authorized to conduct 
11 affairs or do or transact business in this state and intend-
12 ing to change its name. 

13 (e) Any person intending to organize a foreign cor-
14 poration and intending to have such corporation make 
15 application for a certificate of authority to conduct affairs 
16 or do or transact business. 

17 The reservation shall be made by filing with the secre-
18 tary of state an application to reserve a specified corporate 
19 name, executed by the applicant. If the secretary of state 
20 finds that the name is available for corporate use, he 
21 shall reserve the name for the exclusive use of the appli-
22 cant for a period of one hundred twenty days. 

23 The right to the exclusive use of a specified corporate 
24 name so reserved may be transferred to any other person 
25 or corporation by filing in the office of the secretary of 
26 state a notice of such transfer, executed by the applicant 
27 for whom the name was reserved, and specifying the 
28 name and address of the transferee. 

§31-1-13. Registered name. 

1 Any corporation organized and existing under the laws 
2 of any state or territory of the United States may register 
3 its corporate name under this article, provided its corpor-
4 ate name is not the same as, or deceptively similar to, 
5 the name of any domestic corporation existing under the 
6 laws of this state, or the name of any foreign corporation 
7 authorized to conduct affairs or do or transact business 
8 in this state, or any corporate name reserved or registered 
9 under this article. 

10 Such registration shall be made by: 
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11 (a) Filing with the secretary of state (1) an applica-
12 tion for registration executed by the corporation by an 
13 officer thereof, setting forth the name of the corporation, 
14 the state or territory under the laws of which it is incor-
15 porated, the date of its incorporation, a statement that it 
16 is carrying on or doing business, and a brief statement 
17 of the business in which it is engaged, and (2) a certifi-
18 cate setting forth that such corporation is in good standing 
19 under the laws of the state or territory wherein it is 
20 organized, executed by the secretary of state of such state 
21 or territory or by such other official as may have custody 
22 of the records pertaining to corporations, and 

23 (b) Paying to the secretary of state a registration fee 
24 in the amount of fifty cents for each month, or a fraction 
25 thereof, between the date of filing such application and 
26 June thirtieth of the fiscal year in which such applica-
27 tion is filed. 

28 Such registration shall be effective until the close of 
29 the fiscal year in which the application for registration is 
30 filed. 

§31-1-14. Renewal of registered name. 

1 A corporation which has in effect a registration of its 
2 corporate name may renew such registration from year to 
3 year by annually filing an application for renewal setting 
4 forth the facts required to be set forth in an original 
5 application for registration and a certificate of good stand-
6 ing as required for the original registration and by paying 
7 a fee of five dollars. A renewal applica·tion may be filed 
8 between the first day of April and the thirtieth day of 
9 June in each year, and shall extend the registration for 

10 the following fiscal year. 

§31-1-15. Secretary of state constituted attorney-in-fact for all 
corporations; manner of acceptance or service of 
notices and process upon secretary of state; what 
constitutes conducting affairs or doing or trans
acting business in this state for purposes of this 
section. 

1 The secretary of state of this state is hereby constituted 
2 the attorney-in-fact for and on behalf of every corpora-
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3 tion created by virtue of the laws of this state and every 
4 foreign corporation authorized to conduct affairs or do 
5 or transact business herein pursuant to the provisions of 
6 this article, with authority to accept service of notice and 
7 process on behalf of every such corporation and upon 
8 whom service of notice and process may be made in this 
9 state for and upon every such corporation. No act of such 

10 corporation appointing the secretary of state such attor-
11 ney-in-fact shall be necessary. Immediately after being 
12 served with or accepting any such process or notice, of 
13 which process or notice two copies for each defendant 
14 shall be furnished the secretary� state with the original 
15 notice of process, the secretary of state shall file in his of-
16 fice a copy of such process or notice, with a note thereon 
17 endorsed of the time of service, or acceptance, as the case 
18 may be, and transmit one copy of such process or notice by 
19 registered or certified mail, return receipt requested, to 
20 such corporation at the address last furnished by it, as 
21 required by law. No process or notice shall be served on 
22 the secretary of state or accepted by him less than ten 
23 days before the return day thereof. Such corporation shall 
24 pay the annual fee prescribed in article twelve, chapter 
25 eleven of this code for the services of the secretary of state 
26 as its attorney-in-fact. 

27 Any foreign corporation which shall conduct affairs or 
28 do or transact business in this state without having been 
29 authorized so to do pursuant to the provisions of this 
30 article shall be conclusively presumed to have appointed 
31 the secretary of state as its attorney-in-fact with authority 

32 to accept service of notice and process on behalf of such 

33 corporation and upon whom service of notice and process 

34 may be made in this state for and upon every such cor-

35 poration in any action or proceeding described in the next 

36 following paragraph of this section. No act of such cor-

37 poration appointing the secretary of state such attorney-

38 in-fact shall be necessary. Immediately after being served 

39 with or accepting any such process or notice, of which 
40 process or notice two copies for each defendant shall be 
41 furnished the secretary of state with the original notice or 

42 process, together with a fee of two dollars, the secretary 
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43 of state shall file in his office a copy of such process or 
44 notice, with a note thereon endorsed of the time of service 
45 or acceptance, as the case may be, and transmit one copy 
46 of such process or notice by registered or certified mail, 
47 return receipt requested, to such corporation at the address 
48 of its principal office, which address shall be stated in such 
49 process or notice. Such service or acceptance of such 
50 process or notice shall be sufficient if such return receipt 
51 shall be signed by an agent or employee of such corpora-
52 tion, or the registered or certified mail so sent by the 
53 secretary of state is refused by the addressee and the 

54 registered or certified mail is returned to the secretary 
55 of state, or to his office, showing thereon the stamp of the 
56 United States postal service that delivery thereof has been 
57 refused, and such return receipt or registered or certified 
58 mail is appended to the original process or notice and filed 
59 therewith in the clerk's office of the court from which 
60 such process or notice was issued. No process or notice 
61 shall be served on the secretary of state or accepted by 
62 him less than ten days before the return date thereof. The 
63 court may order such continuances as may be reasonable 
64 to afford each defendant opportunity to defend the action 
65 or proceedings. 

66 For the purpose of this section, a foreign corporation 
67 not authorized to conduct affairs or do or transact business 
68 in this state pursuant to the provisions of this article 
69 shall nevertheless be deemed to be conducting affairs or 
70 doing or transacting business herein (a) if such corpora-
71 tion makes a contract to be performed, in whole or in part, 
72 by any party thereto, in this state, (b) if such corporation 
73 commits a tort in whole or in part in this state, or (c) if 
74 such corporation manufactures, sells, offers for sale or 
75 supplies any product in a defective condition and such 
76 product causes injury to any person or property within 

77 this state notwithstanding the fact that such corporation 
78 had no agents, servants or employees or contacts within 
79 this state at the time of said injury. The making of such 
80 contract, the committing of such tort or the manufacture 

81 or sale, offer of sale or supply of such defective product as 
82 hereinabove described shall be deemed to be the agree-

83 ment of such corporation that any notice or process served 



192 CORPORATIONS [Ch. 13 

84 upon, or accepted by, the secretary of state pursuant to 
85 the next preceding paragraph of this section in any action 
86 or proceeding against such corporation arising from, or 
87 growing out of, such contract, tort, or manufacture or 
88 sale, offer of sale or supply of such defective product shall 
89 be of the same legal force and validity as process duly 
90 served on such corporation in this state. 

§31-1-16. Venue of actions involving foreign corporations. 

1 In all cases arising under this chapter wherein the 
2 corporations seeking to exercise the rights conferred by 
3 this article, or against which any proceeding is instituted 
4 thereunder, do not have or maintain any office, own any 
5 property or conduct affairs or do or transact any business 
6 in this state, the circuit court of the county in which the 
7 seat of government is located shall have original juris-
8 diction, except in cases in which jurisdiction is expressly 
9 conferred upon some other court by this chapter. 

§31-1-17. Bylaws. 

1- The initial bylaws of a corporation shall be adopted by 
2 its board of directors. The power to alter, amend or repeal 
3 the bylaws or adopt new bylaws, subject to repeal or 
4 change by action of the shareholders or members, shall 
5 be vested in the board of directors unless reserved to the 
6 shareholders or members by the articles of incorporation. 
7 The bylaws may contain any provisions for the regula-
8 tion and management of the affairs of the corporation 
9 not inconsistent with law or the articles of incorporation. 

§31-1-18. Meetings of shareholders or members. 

1 (a) Meetings of shareholders or members may be held 
2 at such place, either within or without this state, as may 
3 be stated in or fixed in accordance with the bylaws. If no 
4 other place is stated or so fixed, meetings shall be held at 
5 the place of the principal office of the corporation. 

6 (b) An annual meeting of the shareholders or members 
7 shall be held at such time as may be stated in, or fixed in 
8 accord,ance with, the bylaws. Failure to hold the annual 
9 meeting at the designated time shall not work a forefei-

10 ture or dissolution of the corporation. 
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11 (c) In the case of a business corporation, if the annual 
12 meeting is not held within any thirteen-month period, 
13 the circuit court of the county wherein the place of the 
14 principal office of the corporation is located, or the circuit 
15 court of Kanawha county in the case of corporations 
16 not having a principal office in this state, may, on the 
17 application of any shareholder, summarily order a meet-
18 ing to be held. 

19 (d) In the case of a business corporation, special 
20 meetings of the shareholders may be called by the board 
21 of directors, the holders of not less than one tenth of all 
22 the shares entitled to vote at the meeting, or such other 
23 persons as may be authorized in the articles of incorpora-
24 tion or the bylaws. 

25 (e) In the case of a nonprofit corporation, special 
26 meetings of the members may be called by the president 
27 or by the board of directors. Special meetings of the 
28 members may also be called by such other officers or 
29 persons or number or proportion of members as may be 
30 provided in the provision fixing the number or propor-
31 tion of members entitled to call a meeting. In the absence 
32 of a provision fixing the number or proportion of mem-

33 hers entitled to call a meeting, a special meeting of 
34 members may be called by members having one twen-

35 tieth of the votes entitled to be cast at such meeting. 

§31-1-19. Notice of shareholders' or members' meetings. 

1 Written notice stating the place, day and hour of the 
2 meeting and, in case of a special meeting, the purpose or 
3 purposes for which the meeting is called, shall be deliv-
4 ered not less than ten nor more than fifty days before the 
5 date of the meeting, either personally or by mail, by or 
6 at the direction of the president, the secretary, or the 
7 officer or perSO'l'ls calling the meeting, to each shareholder 
8 of record or member entitled to vote at such meeting. If 
9 mailed, such notice shall be deemed to be delivered when 

10 deposited in the United States mail addressed to the 

11 shareholder or member at his address as it appears on the 

12 corporate records, with postage thereon prepaid. 
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§31-1-20. Quorum of shareholders or members. 

1 In the case of a business corporation, unless otherwise 
2 provided in the articles of incorporation, a majority of the 
3 shares entitled to vote, represented in person or by proxy, 
4 shall constitute a quorum at a meeting of shareholders, but 
5 in no event shall a quorum consist of less than one third 
6 of the shares entitled to vote at the meeting. 

7 In the case of a nonprofit corporation, the bylaws may 
8 provide the number or percentage of members entitled 
9 to vote represented in person or by proxy, which shall 

10 constitute a quorum at a meeting of members and in 
11 the absence of any such provision, members holding 
12 one tenth of the votes entitled to be cast on the matter 
13 to be voted upon represented in person or by proxy 
14 shall constitute a quorum. A majority of the votes 
15 entitled to be cast on a matter to be voted upon by 
16 the members present or represented by proxy at a meet-
17 ing at which a quorum is present shall be necessary for 
18 the adoption thereof unless a greater proportion is re-
19 quired by this article, the articles of incorporation or the 
20 bylaws. 

21 If a quorum is present, the affirmative vote of the ma-
22 jority of the shares represented or members present at the 
23 meeting and entitled to vote on the subject matter shall be 
24 the act of the shareholders or members, unless the vote of 
25 a greater number or voting by classes is required by this 
26 article or the articles of incorporation or bylaws. 

§31-1-21. Number and election of directors; classification of 
directors. 

1 (a) The board of directors of a corporation shall con-
2 sist of one or more persons. The number of directors shall 
3 be fixed by, or in the manner provided in, the articles of 
4 incorporation or the bylaws. The number of directors may 
5 be increased or decreased from time to time by amend-
6 ment to, or in the manner provided in, the articles of 
7 incorporation or by the bylaws, but no decrease shall have 
8 the effect of shortening the term of any incumbent direc-
9 tor. In the absence of a bylaw providing for the number of 

10 directors, the number shall be the same as that provided 
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11 for in the articles of incorporation. Unless the articles of 

12 incorporation provide that a change in the number of 
13 directors shall be made only by amendment to the articles 
14 of incorporation, a change in the number of directors made 
15 by amendment to the bylaws shall be controlling. The 
16 names and addresses of the members of the first board of 
17 directors may be stated in the articles of incorporation. 
18 Such persons, if stated, shall hold office until their suc-
19 cessors shall have been elected and qualified. At the first 
20 annual meeting of shareholders or members and at each 
21 annual meeting thereafter the shareholders or members 
22 shall elect directors to hold office until the next succeeding 
23 annual meeting, except in case of the classification of di-
24 rectors as permitted by this article. Each director shall 
25 hold office for the term for which he is elected and until 
26 his successor shall have been elected and qualified. 

27 (b) The directors of any corporation may, by the 
28 articles of incorporation or any amendment thereto, or by 
29 a vote of the shareholders or members, be divided into 
30 one, two or three classes; the term of office of those of 
31 the first class to expire at the annual meeting next en-
32 suing; of the second class one year thereafter; of the 
33 third class two years thereafter; and at each annual 
34 election held after such classification and election, direc-
35 tors shall be chosen for a full term, as the case may be, 
36 to succeed those whose terms expire. 

§31-1-22. Vacancies in board of directors; manner of filling. 

1 Any vacancy occurring in the board of directors and any 
2 directorship to be filled by reason of an increase in the 
3 number of directors may be filled by the affirmative vote 
4 of a majority of the remaining directors, though less than 
5 a quorum of the board of directors, unless the articles of 
6 incorporation or the bylaws provide that a vacancy or 
7 directorship so created shall be filled in some other man-
8 ner, in which case such provision shall control. 

9 A director elected or appointed, as the case may be, to 
10 fill a vacancy shall be elected or appointed for the unex-
11 pired term of his predecessor in office. 

12 Any directorship to be filled by reason of an increase 
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13 in the number of directors may be filled by the board of 
14 directors for a term of office continuing only until the 
15 next election of directors. 

§31-1-23. Quorum of directors. 

1 A majority of the number of directors fixed by or in 
2 the manner provided in the bylaws, or in the absence of a 
3 bylaw fixing or providing for the number of directors, 
4 then of the number stated in the articles of incorporation, 
5 shall constitute a quorum for the transaction of business 
6 unless a greater number is required by the articles of in-
7 corporation or the bylaws. The act of the majority of the 
8 directors present at a meeting at which a quorum is pres-
9 ent shall be the act of the board of directors, unless the 

10 act of a greater number is required by the articles of 
11 incorporation or the bylaws. 

§31-1-24. Place and notice of directors' meetings. 

1 (a) Meetings of the board of directors, regular or 
2 special, may be held either within or without this state. 

3 (b) Regular meetings of the board of directors may be 
4 held with or without notice as prescribed in the bylaws. 
5 Special meetings of the board of directors shall be held 
6 upon such notice as is prescribed in the bylaws except 
7 that notice shall be required to be given to every director 
8 when the meeting is being called for the purpose of 
9 amending the bylaws or for the purpose of authorizing 

10 the sale of all or substantially all of the assets of the 
11 corporation, in which case such notice shall set forth the 
12 nature of the business intended to be transacted. 

13 (c) Attendance of a director at a meeting shall consti-
14 tute a waiver of notice of such meeting, except where 
15 a direct.or attends a meeting for the express purpose of 
16 objecting to the transaction of any business because the 
17 meeting is not lawfully called or convened. Except as 
18 provided in subsection (b) of this section, neither the 
19 business to be transacted at, nor the purpose of, any 
20 regular or special meeting of the board of directors need 
21 be specified in the notice or waiver of notice of such 
22 meeting unless required by the bylaws. 
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§31-1-25. Action by directors without a meeting. 

1 Unless otherwise provided by the articles of incorpora-
2 tion or bylaws, any action required by this article to be 
3 taken at a meeting of the directors of a corporation, or any 
4 action which may be taken at a meeting of the directors 
5 or of a committee, may be taken without a meeting if a 
6 consent in writing, setting forth the action so taken, shall 
7 be signed by all of the directors, or all of the members of 
8 the committee, as the case may be. Such consent shall 
9 have the same effect as a unanimous vote. 

§31-1-26. Incorporators. 

1 One or more persons, or a domestic or foreign corpora-
2 tion, may act as incorporator or incorporators of a cor-
3 poration by signing and delivering in duplicate to the 
4 secretary of state articles of incorporation for such 
5 corporation. 

§31-1-27. Articles of incorporation; contents; matters not re
quired to be set forth; inconsistencies with by
laws; acknowledgment. 

1 (a) The articles of incorporation shall set forth: 

2 (1) The name of the corporation. 

3 (2) The period of duration, which may be perpetual. 

4 (3) The purpose or purposes for which the corporation 
5 is organized. 

6 (4) The address of its initial principal office. 

7 (5) The name and address of each incorporator. 

8 (b) In the case of a business corporation, in addition 
9 to those matters required to be set forth by the provisions 

10 of subsection (a) of this section, the articles of incorpora-
11 tion shall set forth: 

12 (1) The aggregate number of shares which the cor-
13 poration shall have authority to ·issue; if such shares are 
14 to consist of one class only, the par value of each of such 
15 shares, or a statement that all of such shares are without 
16 par value; or, if such shares are to be divided into classes, 
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17 the number of shares of each class, and a statement of 
18 the par value of the shares of each such class or that such 
19 shares are to be without par value. 

20 (2) If the shares are to be divided int.o classes, the 
21 designation of each class and a statement of the prefer-
22 ences, limitations and relative rights in respect of the 
23 shares of each class. 

24 (3) If the corporation is to issue the shares of any 
25 preferred or special class in series, the designation of 
26 each series and a statement of the variations in the 
27 relative rights and preferences as between series insofar 
28 as the same are to be fixed in the articles of incorporation, 
29 and a statement of any authority to be vested in the board 
30 of directors t.o establish series and fix and determine the 
31 variations in the relative rights and preferences as be-
32 tween series. 

33 (4) Any provision, not inconsistent with law, which 
34 the incorporators elect to set forth in the articles of incor-
35 poration for the regulation of the internal affairs of the 
36 corporation, including any provision restricting the trans-
37 fer of shares and any provision which under this article 
38 is required or permitted to be set forth in the bylaws, 

39 (c) In the case of a nonprofit corporation, in addition 
40 to those matters required to be set forth by the provisions 
41 of subsection (a) of this section, the articles of incorpora-
42 tion shall set forth any prov-isions, not inconsistent with 
43 law, which the incorporators elect to set forth in such 
44 articles of incorporation for the regulation of the internal 
45 affairs of the corporation, including any provisions for 
46 distribution of assets on dissolution or final liquidation. 

47 (d) It shall not be necessary to set forth in the articles 
48 of incorporation any of the corporate powers enumerated 
49 in this article. 

50 (e) Whenever a provision of the articles of incorpora-
51 tion is inconsistent with a bylaw, the provision of the 

52 articles of incorporation shall be controlling. 

53 (f) The agreement of incorporation shall be acknowl-

54 edged by the incorporators before a notary public and 
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55 transmitted with the proper fees to, and shall be filed 
56 with, the secretary of state. 

§31-1-28. Filing of articles of incorporation; issuance of cer

tificate of incorporation; recordation of certificate 
in county clerk's office. 

1 (a) Duplicate originals of the articles of incorporation 
2 shall be delivered to the secretary of state. If the secretary 
3 of state finds that the articles of incorporation conform to 
4 law, he shall, when all fees have been paid as prescribed 
5 by law, (i) endorse on each of such duplicate originals 
6 the word "Filed," and the month, day and year of the filing 
7 thereof; (ii) file one of such duplicate originals in his 
8 office; and (iii) issue a certificate of incorporation to 
9 which he shall affix the other duplicate original. 

10 The certificate of incorporation, together with the dupli-
11 cate original of the articles of incorporation affixed there-
12 to by the secretary of state, shall be returned to the 
13 incorporators or their representative. 

14 (b) If the corporation has its principal office in this 
15 state, it shall cause such certificate, or a duly certified 
16 copy thereof, to be recorded in the office of the clerk of 
17 the county court of the county in which such principal 
18 office is located; if its principal office is not within this 
19 state but it conducts affairs or does or transacts business 
20 herein, then in the county in which it conducts its affairs 
21 or does or transacts its principal business. If its principal 
22 office is without the state and it does not conduct affairs 
23 or do or transact business within the state, such charter 
24 need not be recorded in a county clerk's office. A failure 

25 to comply with the foregoing recordation provision within 
26 six months from the date of such certificate shall subject 

27 the corporation to a fine of not more than one thousand 

28 dollars. 

§31-1-29. Effect of issuance of certificate of incorporation. 

1 Upon the issuance of the certificate of incorporation, 

2 the corporate existence shall begin, and such certificate of 
3 incorporation shall be conclusive evidence that all con-

4 ditions precedent required to be performed by the incor-

5 porators have been complied with and that the corporation 
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6 has been incorporated under this article, except as against 
7 this state in a proceeding to cancel or revoke the certificate 
8 of incorporation or for involuntary dissolution of the cor-
9 poration. 

§31-1-30. Organizational meeting; notice, waiver of notice. 

1 After the issuance of the certificate of incorporation, an 

2 organizational meeting shall be held, either within or 
3 without this state, at the call of a majority of the directors, 
4 if named in the articles of incorporation, or at the call of a 
5 majority of the shareholders, members or incorporators 
6 named in the articles of incorporation, for the purpose of 
7 adopting bylaws, electing officers and a board of directors, 
8 if not named in the articles of incorporation, and for trans-
9 acting such other business as may come before the meet-

10 ing. The shareholders, members, incorporators or direc-
11 tors calling the meeting shall give at least three days' 
12 notice thereof by mail to each shareholder, member or 
13 incorporator so named in the articles of incorporation, 
14 stating the time and place of the meeting, unless such 
15 notice is waived in accordance with the provisions of this 
16 article. 

§31-1-31. Filing of articles of amendment; recordation; admis-
sion in evidence. 

1 Upon adoption of the articles of amendment, in accord-
2 ance with the provisions of section one hundred seven 
3 or section one hundred forty-seven of this article, which-
4 ever is applicable, duplicate originals of such articles of 
5 amendment shall be delivered to the secretary of state. 
6 If the secretary of state finds that the articles of amend-
7 ment conform to law, he shall, when all fees have been 
8 paid as prescribed by law, (i) endorse on each of such 
9 duplicate originals the word "Filed," and the month, day 

10 and year of such filing ithereof; (ii) file one of such dupli-

11 cate originals in his office; and (iii) issue a certificate of 
12 amendment to which he shall affix the other duplicate 

13 original. 

14 The certificate of amendment, together with the dupli-

15 cate original of the articles of amendment affixed thereto 
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16 by the secretary of state, shall be returned to the cor-
17 poration or its representative. 

18 The certificate of amendment, or certified copy thereof, 
19 shall be recorded in the office of the appropriate county 
20 clerk in the same manner as certificates of incorporation 
21 are required to be recorded, in accordance with the pro-
22 visions of subsection (b) of section twenty-eight of this 
23 article and received in evidence to the same extent as an 
24 original certificate of incorporation or a certified copy of 
25 such original. 

§31-1-32. Effect of certificate of amendment. 

1 Upon the issuance of the certificate of amendment by 
2 the secretary of state, the amendment shall become effec-
3 tive and the articles of incorporation shall be deemed to be 
4 amended accordingly. 

5 No amendment shall affect any existing cause of action 
6 in favor of or against such corporation, or any pending 
7 action to which such corporation shall be a party, or the 
8 existing rights of persons other than shareholders or 
9 members, and, in the event the corporate name shall be 

10 changed by amendment, no action brought by or against 
11 such corporation under its former name shall abate for 
12 that reason. 

§31-1-33. Filing of restated articles of incorporation; recorda-
tion; admission in evidence. 

1 Upon adoption of restated articles of incorporation, in 
2 accordance with the provisions of section one hundred ten 
3 or section one hundred forty-nine of this article, which-
4 ever is applicable, duplicate originals of such restated 
5 articles of incorporation shall be delivered to the secretary 
6 of state. If the secretary of state finds that such restated 
7 articles of incorporation conform to law, he shall, when 
8 all fees have been paid as prescribed by law, (i) endorse 
9 on each of such duplicate originals the word "Filed," and 

10 the month, day and year of the filing thereof; (ii) file one 
11 of such duplicate originals in his office; and (iii) issue 
12 a restated certificate of incorporation, to which he shall 
13 affix the other duplicate original. 
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14 The restated certificate of incorporation, together with 
15 the duplicate original of the restated articles of incorpora-
16 tion affixed thereto by the secretary of state, shall be 
17 returned to the corporation or its representative. 

18 Upon the issuance of the restated certificate of in-
19 corporation by the secretary of state, the restated articles 
20 of incorporation shall become effective and shall super-
21 sede the original articles of incorporation and all amend-
22 ments thereto. 

23 The restated certificate of incorporation or certified copy 
24 thereof, shall be recorded in the office of the appropriate 
25 county clerk in the same manner as original certificates 
26 of incorporation are required to be recorded, in accord-
27 ance with the provisions of subsection (b) of section 
28 twenty-eight of this article and received in evidence to 
29 the same extent as an original certificate of incorporation 
30 or a certified copy of such original. 

§31-1-34. Procedure for merger. 

1 Any two or more domestic corporations, whether stock 
2 or nonstock, or whether or not organized for profit, may 
3 merge into one of such corporations, irrespective of 
4 whether the surviving corporation is a stock or nonstock 
5 corporation and irrespective of whether or not it is organ-
6 ized for profit, pursuant to a plan of merger approved in 
7 the manner provided in this article. 

8 
9 

10 

The board of directors of each corporation shall, by 
resolution adopted by each such board, approve a plan of 
merger setting forth: 

11 (a) The names of the corporations proposing to merge, 
12 and the name of the corporation into which they propose 
13 to merge. 

14 (b) The terms and conditions of the proposed merger. 

15 (c) The manner and basis of converting the shares of 
16 each corporation into shares, obligations or other securities 
17 of the surviving corporation or of any other corporation or, 
18 in whole or in part, into cash or other property. 

19 (d) A statement of any changes in the articles of in-
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20 corporation of the surviving corporation to be effected by 
21 such merger. 

22 (e) Such other provisions with respect to the proposed 
23 merger as are deemed necessary or desirable. 

§31-1-35. Procedure for consolidation. 

1 Any two or more domestic corporations, whether stock 
2 or nonstock, or whether or not organized for profit, may 
3 consolidate into a new corporation, irrespective of wheth-
4 er the new corporation is a stock or nonstock corporation 

5 and irrespective of whether or not it is organized for 
6 profit, pursuant to a plan of consolidation approved in the 
7 manner provided in this article. · 

8 The board of directors of each corporation shall, by 
9 resolution adopted by each such board, approve a plan of 

10 consolidation setting forth: 

11 (a) The names of the corporations proposing to con-
12 solidate, and the name of the new corporation into which 
13 they propose to consolidate. 

14 (b) The terms and conditions of the proposed consoli-
15 dation. 

16 

17 

18 

19 

(c) The manner and basis of converting the shares of 
each corporation into shares, obligations or other securi
ties of the new corporation or of any other corporation 
or, in whole or in part, into cash or other property. 

20 (d) With respect to the new corporation, all of the 
21 statements required to be set forth in articles of incor-
22 poration, as required by section twenty-seven of this 
23 article for corporations organized under this article. 

24 (e) Such other provisions with respect to the proposed 
25 consolidation as are deemed necessary or desirable. 

§31-1-36. Articles of merger or consolidation; filing; issuance 
of certificate;· recordation; admission in evidence. 

1 (a) Upon approval, in accordance with the provisions 
2 of section one hundred seventeen or section one hundred 
3 fifty of this article, whichever is applicable, the articles of 
4 merger or articles of consolidation shall be executed in 
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5 duplicate by each corporation by its president or a vice 
6 president and by its secretary or an assistant secretary, 
7 and verified by one of the officers of each corporation 
8 signing such a:rticles. 

9 (b) Duplicate origina:J.s of the articles of merger or 
10 articles of consolidation shall be delivered to the secre-
11 tary of state. If the secretary of state finds that such 
12 articles conform to law, he shall, when all fees have been 
13 paid as prescribed by law, (i) endorse on each of such 
14 duplicate originals the word "Filed," and the month, day 
15 and year of the filing thereof; (ii) file one of such dupli-
16 cate or.i.gina:J.s in his office; and (iii) issue a certificate of 
17 merger or a certificate of consolidation to which he shall 
18 affix the other duplicate original. 

19 The certificate of merger or certificate of consolidation, 
20 together with the duplicate original of the articles of 
21 merger or articles of consolidation affixed thereto by the 
22 secretary of state, shall be returned to the surviving or 
23 new corporation, as the case may be, or its representative. 

24 

25 
26 

27 
28 
29 

30 

31 

(c) The certificate of merger or certificate of consoli
dation, or certified copy thereof, shall be recorded in the 
office of the appropriate county clerk in the same manner 
as original certificates of incorporation are required to be 
recorded, in accordance with the provisions of subsection 
(b) of section twenty-eight of this article and received 
in evidence to the same extent as an original certificate 
of incorporation or a certified copy of such original. 

§31-1-37. Effect of merger or consolidation; conveyance of 
title to real estate in state to surviving or new 
corporation. 

1 (a) Upon the issuance of the certificate of merger or 
2 the certificate of consolidation by the secretary of state, 
3 the merger or consolidation shall be effected. When such 
4 merger or consolidation has been effected: 

5 (1) The several corporations parties to the plan of 
6 merger or consolidation shall be a single corporation, 
7 which, in the case of a merger, shall be that corporation 
8 designated in the plan of merger as the surviving corpora-
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9 tion, and, in the case of a consolidation, shall be the new 
10 corporation provided for in the plan of consolidation. 

11 (2) The separate existence of all corporations parties 
12 to the plan of merger or consolidation, except the surviv-
13 ing or new corporation, shall cease. 

14 (3) Such surviving or new corporation shall have all 
15 the rights, privileges, immunities and powers and shall 
16 be subject to all the duties and liabilities of a corporation 
17 organized under this article. 

18 (4) Such surviving or new corporation shall thereupon 
19 and thereafter possess all the rights, privileges, immuni-
20 ties and franchises, of a public as well as of a private na-
21 ture, of each of the merging or consolidating corporations; 
22 and all property, real, personal and mixed, and all debts 
23 due on whatever account, including subscriptions to 
24 shares, if any, and all other choses in action, and all and 
25 every other interest of or belonging to or due to each of 
26 the corporations so merged or consolidated, shall be taken 
27 and deemed to be transferred to and vested in such single 
28 corporation without further act or deed; and the title to 
29 any real estate, or any interest therein, vested in any of 
30 such corporations shall not revert or be in any way im-
31 paired by reason of such merger or consolidation. 

32 (5) Such surviving or new corporation shall hence-
33 forth be responsible and liable for all the liabilities and 
34 obligations of each of the corporations so merged or con-
35 solidated; and any claim existing or action or proceeding 
36 pending by or against any of such corporations may be 
37 prosecuted as if such merger or consolidation had not 
38 taken place, or such surviving or new corporations may 
39 be substituted in its place. Neither the rights of creditors 
40 nor any liens upon the property of any such corporation 
41 shall be impaired by such merger or consolidation. 

42 (6) In the case of a merger, the articles of incorpora-
43 tion of the surviving corporation shall be deemed to be 
44 amended to the extent, if any, that changes in its articles 
45 of incorporation are stated in the plan of merger; and, 
46 in the case of a consolidation, the statements set forth in 
47 the articles of consolidation and which are required or 
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48 permitted to be set forth in the articles of incorporation 
49 of corporations organized under this article shall be 
50 deemed to be the original articles of incorporation of the 
51 new corporation. 

52 (b) In any merger or consolidation of corporations 
53 under the laws of the state of West Virginia, any con-
54 stituent corporation thereof owning or holding real estate 
55 in West Virginia shall further evidence the title thereto 
56 in the surviving or new corporation by executing and 
57 acknowledging for record a confirmatory deed or deeds to 
58 the respective parcels of real estate, which deed or deeds 
59 shall be recorded in the office of the clerks of the county 

. 60 courts of the respective counties in which such real estate 
61 is situated; and such deed or deeds shall recite as the 
62 c_onsideration therefor the said merger or consolidation 
63 and shall be deemed confirmatory of the title of such real 
64 estate in the surviving or new corporation. 

§31-1-38. Merger or consolidation of domestic and foreign 
corporations; effect; abandonment; confirmation of 
title to real estate required. 

1 (a) One or more domestic corporations, whether 
2 stock or nonstock, and whether or not organized for 
3 profit, and one or more foreign corporations, whether 
4 stock or nonstock, and whether or not organized for 
5 profit, may merge or consolidate into one of such cor-
6 porations, irrespective of whether the surviving or new 
7 corporation is a stock or nonstock corporation and ir-
8 respective of whether or not it is organized for profit, 

· 9 if such merger or consolidation is permiitted by the 
10 laws of the state under which each such foreign 
11 corporation is organized. Any such merger or con-
12 solidation shall be completed in the following man-
13 ner: 

14 (1) Each domestic corporation shall comply with 
15 the provisions of this article with respect to the 
16 merger or consolidation, as the case may be, of 
17 domestic corporations and each foreign corpora-
18 tion shall comply with the applicable provisions 
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19 of the laws of the state under which it is or-
20 ganized. 

21 (2) If the surviving or new corporation, as the case 
22 may be, is to be governed by the laws of any state other 
23 than this state, it shall comply with the provisions of this 
24 article with respect to foreign corporations if it is to 
25 conduct its affairs or do or transact business in this state, 
26 and in every case it shall file with the secretary of state 
27 of this state (i) an agreement that it may be served with 
28 process in this state in any proceeding for the enforce-
29 ment of any obligation of any domestic corporation which 
30 is a party to such merger or consolidation and in any 
31 proceeding for the enforcement of the rights of a dis-
32 senting shareholder or member of any such domestic 
33 corporation against the surviving or new corporation; (ii) 
34 an irrevocable appointment of the secretary of state of 
35 this state as its agent to accept service of process in any 
36 such proceeding; and (ili) an agreement that it will 
37 promptly pay to the dissenting shareholders or members 
38 of any such domestic corporation the amount, if any, to 
39 which they shall be entitled under the provisions of this 
40 article with respect to the rights of dissenting share-
41 holders. 

42 (b) The effect of such merger or consolidation shall be 
43 the same as in the case of the merger or consolidation of 
44 domestic corporations, if the surviving or new corporation 
45 is to be governed by the laws of this state and the pro-
46 visions of section thirty-seven of this article shall apply 
47 in every such instance. If the surviving or new corpora-
48 tion is to be governed by the laws of any state other than 
49 this state, the effect of such merger or consolidation of 
50 domestic corporation shall be the same as in the case of 
51 the merger or consolidation of domestic corporations ex-
52 cept insofar as the laws of such other state provide other-
53 wise. 

54 (c) At any time prior to the filing of the articles of 
55 merger or consolidation, the merger or consolidation may 
56 be abandoned pursuant to the provisions therefor, if any, 
57 set forth in the plan of merger or consolidation. 

58 (d) Irrespective of whether such surviving or new 
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59 corporation is to be governed by the laws of this state or 
60 by the laws of any other state, any constitutent corpora-
61 tion thereof owning or holding real estate in West Vir-
62 ginia shall further evidence the title thereto in the 
63 surviving or new corporation by executing and acknowl-
64 edging for record a confirmatory deed or deeds to the 
65 respective parcels of real estate, which deed or deeds shall 
66 be recorded in the office of the clerks of the county courts 
67 of the respective counties in which such real estate is 
68 situate; and such deed or deeds shall recite as the con-
69 sideration therefor the said merger or consolidation and 
70 shall be deemed confirmatory of the title of such real 
71 estate in the surviving or new corporation. 

§31-1-39. Articles of dissolution; contents. 

1 (a) If voluntary dissolution proceedings have not been 
2 revoked, then when all debts, liabilities and obligations of 
3 the corporation have been paid and discharged, or ade-
4 quate provision has been made therefor, and all of the 
5 remaining property and assets of the corporation have 
6 been distributed to its shareholders in the case of a busi-
7 ness corporation, or, in the case of a nonprofit corporation, 
8 when all of the remaining property and assets of the cor-
9 poration shall have been transferred, conveyed or dis-

10 tributed in accordance with the provisions of sections one 
11 hundred fifty-five and one hundred fifty-six of this article, 
12 articles of dissolution shall be executed in duplicate by the 
13 corporation by its president or a vice president and by its 
14 secretary or an assistant secretary, and verified by one of 
15 the officers signing such statement, which statement shall 
16 set forth: 

17 (1) The name of the corporation. 

18 (2) That all debts, obligations and liabilities of the 
19 corporation have been paid and discharged or that ade-
20 quate provision has been made therefor. 

21 (3) That all the remaining property and assets of the 

22 corporation have been distributed among its shareholders 

23 in accordance with their respective rights and interests, in 
24 the case of a business corporation, or, in the case of a 

25 nonprofit corporation, that all the remaining property and 
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26 assets of the corporation have been transferred, conveyed 
27 or distributed in accordance with the provisions of sections 
28 one hundred fifty-five and one hundred fifty-six of this 
29 article. 

30 (4) That there are no actions pending against the 
31 corporation in any court, or that adequate provision has 
32 been made for the satisfaction of any judgment or order 
33 which may be entered against it in any pending action. 

34 (b) In the case of a business corporation, such state-
35 ment, in addition to the matters required to be set forth 
36 under the provisions of subsection (a) of this section, shall 
37 contain a statement that the secretary of state has here-
38 tofore filed a statement of intent to dissolve the corpora-
39 tion, and the date on which such statement was filed. 

40 (c) In the case of a nonprofit corporation, such state-
41 ment in addition to the matters required to be set forth, 
42 under,the provisions of subsection (a) of this section, shall 
43 set forth: 

44 (1) If there are members entitled to vote thereon, a 
45 statement setting forth the date of the meeting of mem-
46 bers at which the resolution to dissolve was adopted, that 
47 a quorum was present at such meeting and that such reso-
48 lution received the approval of a majority of the votes 
49 which members present at such meeting or represented 
50 by proxy were entiUed to cast, or a statement that such 
51 resolution was adopted by a consent in writing signed by 
52 all members entitled to vote with respect thereto. 

53 
54 
55 
56 
57 
58 

(2) If there are no members, or no members entitled to 
vote thereon, a statement of such fact, the date of the 
meeting of the board of directors at which the resolution to 
dissolve was adopted and a statement of the fact that such 
resolution received the vote of a majority of the directors 
in office. 

59 (3) A copy of the plan of distribution, if any, as 

60 adopted by the corporation, or a statement that no plan 

61 was so adopted. 

§31-1-40. Articles of dissolution, filing, issuance of certificate 
of dissolution by secretary of state; recordation. 

1 (a) Duplicate originals of the articles of dissolution 



210 CORPORATIONS [Ch. 13 

2 shall be delivered to the secretary of state. If the secre-
3 tary of state finds that such articles of dissolution conform 
4 to law and if the provisions of section sixty-one have been 
5 fully satisfied, he shall, when all fees have been paid as 
6 prescribed by law, (i) endorse on each of such duplicate 
7 originals the word "Filed," and the month, day and year 
8 of the filing thereof; (ii) file one of such duplicate orig-
9 inals in his office; and (iii) issue a certificate of dissolu-

10 tion to which he shall affix the other duplicate original. 

11 (b) In the case of a nonprofit corporation, in addition 
12 to the duplicate originals of the articles of dissolution, a 
13 copy of the notice required to be published under the 
14 provisions of one hundred fifty-four of this article and the 
15 publisher's certificate of such publication shall be de-
16 livered to the secretary of state. The secretary of state, 
17 prior to endorsing, filing and issuing the certificate of 
18 dissolution, shall ascertain that the notice and certificate 
19 conform to law. 

20 (c) The certificate of dissolution, together with thE' 
21 duplicate original of the articles of dissolution affixed 
22 thereto by the secretary of state, shall be returned to the 
23 incorporators or to the representatives of the dissolved 
24 corporation. If the certificate of incorporation shall have 
25 been recorded in the office of the clerk of the county court 
26 of any county in this state, the incorporators or their rep-
27 resentative shall record the certificate of dissolution in the 
28 office of the clerk of the county court in which the cer-
29 tificate of incorporation is recorded, and the clerk shall 
30 note on the margin of the record book in which the 
31 certificate of incorporation is engrossed the fact of the 
32 dissolution of the corporation, and upon such recordation 
33 the existence of the corporation shall cease, except for 
34 the purpose of actions, other proceedings and appropriate 
35 corporate action by shareholders or members, directors 
36 and officers as provided in this article. 

§31-1-41. Jurisdiction of court to liquidate assets and business 
or affairs of corporation; when such actions may 
be brought; venue; parties. 

1 (a) Any of the circuit courts or inferior courts of 

2 record with general civil jurisdiction shall have full power 
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3 to liquidate the assets and business or affairs of a corpora-
4 tion in an action by a shareholder or member when it is 
5 established: 

6 
7 

8 

9 

10 
11 

12 
13 

(1) That the directors are deadlocked in the man
agement of the corporate affairs and that irreparable in
jury to the corporation is being suffered or is threatened 
by reason thereof, and either that the shareholders or 
members are unable to break the deadlock or there are 
no shareholders or members having voting rights; or 

(2) That the acts of the directors or those in control 
of the corporation are illegal, oppressive or fraudulent; 

14 or 

15 (3) That the shareholders or members entitled to vote 
16 in the election of directors, are deadlocked in voting 
17 power, and have failed for a period which includes at least 
18 two consecutive annual meeting dates, to elect successors 
19 to directors whose terms have expired or would have ex-
20 pired upon the election of their successors; or 

21 (4) That the corporate assets are being misapplied or 
22 wasted; or, 

23 (5) In addition, in the case of a nonprofit corporation, 
24 that such corporation is unable to carry out its purposes. 

25 (b) Such courts shall also have full power to liquidate 
26 the assets and business or affairs of a corporation in an 
27 action by a creditor: 

28 (1) When the claim of the creditor has been reduced 
29 to judgment and an execution thereon has been returned 
30 unsatisfied and it is established that the corporation is 
31 insolvent; or 

32 (2) When the corporation has admitted in writing that 
33 the claim of the creditor is due and owing and it is estab-
34 lished that the corporation is insolvent. 

35 (c) Such courts shall also have full power to liquidate 

36 the assets or business or affairs of the corporation: 

37 (1) Upon application by a corporation which has filed 
38 a statement of intent to dissolve, as provided in this 

39 article, to have its liquidation continued under the super-

40 vision of the court; or 
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41 (2) In the case of a business corporation, when an 
· 42 action has been filed pursuant to the provisions of section 

43 eighty-six, article twelve, chapter eleven of this code, to 
44 dissolve a corporation and it is established that liquidation 
45 of its assets and business or affairs should precede the 
46 entry of an order of dissolution. 

47 (d) Actions or proceedings brought under subsection 
48 (a) or (b), or under subdivision (1) of subsection (c) of 
49 this section, shall be brought in the county in which the 
50 principal office of the corporation is situated, or if there 
51 be no such office in this state, in the county in which any 
52 one or more of its shareholders or members reside or are 
53 found or in which the property of such corporation, or any 
54 part of it, may be. 

55 (e) It shall not be necessary to make shareholders or 
56 members parties to any such action or proceedings unless 
57 relief is sought against them personally. 

§31-1-42. Procedure in liquidation of corporation by court; 
appointment and powers of receivers. 

1 In proceedings to liquidate the assets and business or 
2 affairs of a corporation the court shall have power to 
3 issue injunctions, to appoint a receiver or receivers pen-
4 dente lite, with such powers and duties as the court, from 
5 time to time, may direct, and to take such other action 
6 as may be requisite to preserve the corporate assets 
7 wherever situated, and carry on the business or affairs 
8 of the corporation until a full hearing can be had. 

9 After a hearing had upon such notice as the court may 
10 direct to be given to all parties to the proceedings and to 
11 any other parties in interest designated by the court, the 
12 court may appoint a liquidating receiver or receivers with 
13 authority to collect the assets of the corporation, including 
14 all amounts owing to the corporation by subscribers, if 
15 any. Such liquidating receiver or receivers shall have 
16 authority, subject to the order df the court, to sell, convey 
17 and dispose of all or any part of the assets of the corpora-
18 tion wherever situated, either at public or private sale. 
19 The order appointing such liquidating receiver or re-
20 ceivers shall state their powers and duties. Such powers 
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21 and duties may be increased or diminished at any time 
22 during the proceedings. 

23 The court shall have power to allow from time to time, 
24 as expenses of the liquidation, compensation to the re-
25 ceiver or receivers and to attorneys in the proceeding, 
26 and to direct the payment thereof out of the assets of the 
27 corporation or the proceeds of any sale or disposition of 
28 such assets. 

29 A receiver of a corporation appointed under the provi-
30 sions of this section shall have authority to sue and defend 
31 in all courts in his own name as receiver of such corpora-
32 tion. The court appointing such receiver shall have ex-
33 elusive jurisdiction of the corporation and its property, 
34 wherever situated. 

§31-1-43. Qualifications of receivers. 

1 A receiver appointed pursuant to the proVIstons of 
2 section forty-two of this article shall in all cases be a 
3 natural person who is a citizen of the United States or a 
4 corporation authorized to act as receiver, which corpora-
5 tion may be a domestic corporation or a foreign corpora-
6 tion authorized to conduct affairs or do or transact busi-
7 ness in this state, and shall in all cases give such bond 
8 as the court may direct with such sureties as the court 
9 may require. 

§31-1-44. Filing of claims in liquidation proceedings. 

1 In proceedings to liquidate the assets and business or 
2 affairs of a corporation the court may require all creditors 
3 of the corporation to file with the clerk of the court or 
4 with the receiver, in such form as the court may pre-
5 scribe, proofs under oath of their respective claims. If 
6 the court requires the filing of claims it shall fix a date, 
7 which shall be not less than four months from the date 
8 of the order, as the last day for the filing of claims, and 

9 shall prescribe the notice that shall be given to creditors 
10 and claimants of the date so fixed. Prior to the date so 
11 fixed, the courts may extend the time for filing of claims. 
12 Creditors and claimants failing to file proofs of claim 
13 on or before the date so fixed may be barred, by order 
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14 of the court, from participating in the distribution of 
15 the assets of the corporation. 

§31-1-45. Discontinuance of liquidation proceedings. 

1 The liquidation of the assets and business or affairs 
2 of a corporation may be discontinued at any time during 
3 the liquidation proceedings when it is established that 
4 cause for liquidation no longer exists. In such event the 
5 court shall dismiss the proceedings and direct the re-
6 ceiver to deliver to the corporation all its remaining 
7 property and assets. 

§31-1-46. Order of involuntary dissolution; filing with the sec-
retary of state. 

1 In proceedings to liquidate the assets and business or 
2 affairs of a corporation, when the costs and expenses of 
3 such proceedings and all debts, obligations and liabilities 
4 of the corporation shall have been paid and discharged 
5 and all of its remaining property and assets distributed 
6 to its shareholders, or in the case of a nonprofit corpora-
7 tion, in accordance with the provisions of sections one 
8 hundred fifty-five and one hundred fifty-six of this article, 
9 the court shall enter an order dissolving the corporation, 

10 whereupon the existence of the corporation shall cease. 
11 In case its property and assets are not sufficient to satisfy 
12 ,and discharge such costs, expenses, debts and obligations 
13 and all the property and assets have been applied so far as 
14 they will go to their payment, the court shall likewise 
15 enter an order dissolving the corporation, whereupon the 
16 existence of the corporation shall cease. 

17 If the court shall enter an order dissolving a corpora-
18 tion, it shall be the duty of the clerk of such court to 
19 cause a certified copy of the order to be filed with the 
20 secretary of state. No fee shall be charged by the secre-
21 ta,ry of state for the filing thereof. 

§31-1-47. Deposits with state treasurer of amounts due certain 

persons. 

1 Upon the voluntary or involuntary dissolution of a 
2 corporation, the portion of the assets distributable to 

3 any creditor, shareholder, member or person who is 
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4 unknown or who cannot be found, or who is under dis-
5 ability and for whom there is no person legally competent 
6 to receive such distributive portion, shall be reduced 
7 to cash and deposited with the state treasurer in accor-
8 dance with the provisions of article eight, chapter thirty-
9 six of this code, and shall be paid over to such creditor, 

10 shareholder, member or person or to his legal represen-
11 tative upon proof satisfactory to the state treasurer of 
12 his right thereto, in accordance with the provisions of 
13 said article eight, chapter thirty-six. 

§31-1-48. Survival of remedy after dissolution; effect of dis-
solution. 

1 The dissolution of a corporation either (1) by the 
2 issuance of a certificate of dissolution by the secretary 
3 of state, or (2) by an order of court when the court has 
4 not liquidated the assets and business or affairs of the 
5 corporation as provided in this article, or (3) by expira-
6 tion of its period of duration, shall not take away or 
7 impair any remedy available to or against such corpora
s tion, its shareholders or members, directors and officers, 
9 for any right or claim existing, or any liability incurred, 

10 prior to such dissolution if action or other proceeding 
11 thereon is commenced within two years after the date 
12 of such dissolution. AJiy such action or proceeding by 
13 or against the corporation may be prosecuted or defended 
14 by the corporation in its corporate name. The share-
15 holders or members, directors and officers shall have 
16 power to tak;e such corporate or other action as shall 
17 be appropriate to protect such remedy, right or claim. 
18 If such corporation was dissolved by the expiration of 
19 its period of duration, such corporation may amend its 
20 articles of incorporation at any time during such period 
21 of two years so as to extend its period of duration. 

22 The board of directors and the executive officers in 
23 office at the date of such expiration or dissolution, and 
24 their successors in office, shall have the right to fill any 

25 vacancy in any executive office and of the board of direc-
26 tors by appointment; and they and their successors in 
27 office may cause actions or proceedings to be brought, 
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28 conducted, prosecuted or defended, the real and personal 
29 property of the corporation to be conveyed or transferred 
30 under the common seal or otherwise, further assurances 
31 of previous conveyances to be made, and all lawful acts 
32 to be done, in the corporate name, in like manner and 
33 with like effect as before such dissolution or expiration; 
34 but so far only as shall be necessary or proper to do and 
35 perform every act and thing which should have been 
36 or should be done and performed by the corporation, 
37 and for collecting the debts and claims due to the cor-
38 poration, converting its property and assets into money, 
39 prosecuting, defending and protecting its rights, enforc-
40 ing all claims in its favor, and paying over and distrib-
41 uting its property and assets, or the proceeds thereof, to 
42 those entitled thereto. 

§31-1-49. Admission of foreign corporation; acts permitted to 
be done without certificate of authority. 

1 (a) No foreign corporation shall have the right to 
2 conduct affairs or do or transact business in this state 
3 until it shall have procured a certificate of authority so 
4 to do from the secretary of state. No foreign corporation 
5 shall be entitled to procure a certificate of authority 
6 under this article to conduct affairs or do or transact 
7 any business in this state which would not be permitted 
8 to be conducted, done or transacted by a corporation 
9 organized under this article. A foreign corporation shall 

10 not be denied a certificate of authority by reason of the 
11 fact that the laws of the state or country under which 
12 such corporation is organized governing its organization 
13 and internal affairs differ from the laws of this state, 
14 and nothing in this article contained shall be construed 
15 to authorize this state to regulate the organization or the 
16 internal affairs of such corporation. 

17 

18 
19 

20 
21 
22 
23 

(b) Without excluding other activities which may 
not constitute conducting affairs or doing or transacting 
business in this state, a foreign corporation shall not be 
considered to be conducting affairs or doing or transacting 
business in this state, for the purposes of this article, by 

reason of carrying on in this state any one or more of 
the following activities: 
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24 (1) Maintaining or defending any legal action or pro-
25 ceeding or any administrative or arbitration proceeding, 
26 or effecting the settlement thereof or the settlement of 
27 claims or disputes; 

28 (2) Holding meetings of its directors, shareholders 
29 or members or carrying on other activities concerning 
30 its internal affairs; 

31 (3) Maintaining bank accounts; 

32 (4) Creating evidences of debt, mortgages or liens 
33 on real or personal property; 

34 (5) Securing or collecting debts or enforcing any 
35 rights in property securing the same; 

36 (6) Conducting its affairs or doing or transacting 
37 business in interstate commerce; 

38 (7) Granting funds or other gifts; 

39 (8) Distributing information to its shareholders or 
40 members; or 

41 (9) Conducting an isolated transaction completed 
42 within a period of thirty days and not in the course 
43 of a number of repeated transactions of like nature. 

44 (c) In addition to those activities enumerated in 
45 subsection (b) of this section, a foreign corporation shall 
46 not be considered to be conducting affairs or doing or 
47 transacting business in this state, for the purposes of this 
48 article, by reason of carrying on in this state one or more 
49 of the following activities: 

50 (1) Maintaining offices or agencies for the transfer, 
51 exchange and registration of its securities, or appointing 
52 and maintaining trustees or depositaries with relation 
53 to its securities; 

54 (2) Effecting sales through independent contractors; 
55 or 

56 
57 
58 
59 

(3) Soliciting or procuring orders, whether by mail 
or through employees or agents or otherwise, whi':!re such 
orders require acceptance without this liitate before be
coming binding contracts. 
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§31-1-50. Powers of foreign corporation. 

1 A foreign corporation which shall have received a 
2 certificate of authority under this article shall enjoy the 
3 same, but no greater, rights and privileges as a domestic 
4 corporation organized for the purposes set forth in the 
5 application pursuant to which such certificate of au-
6 thority is issued, until a certificate of revocation or of 
7 withdrawal shall have been issued as provided in this 
8 article; and except as in this article otherwise provided, 
9 shall be subject to the same duties, restrictions, penalties 

10 and liabilities now or hereafter imposed upon a domestic 
11 corporation of like character. 

§31-1-51. Corporate name of foreign corporation; when cer-
tificate of authority shall not be issued. 

1 (a) No certificate of authority shall be issued to a 
2 foreign corporation unless the corporate name of such 
3 corporation: 

4 (1) Shall contain the word "corporation," "company,'' 
5 "incorporated" or "limited,'' or shall contain an abbrevia-
6 tion of one of such words, or such corporation shall, for 
7 use in this state, add at the .end of its name one of such 
8 words or an abbreviation thereof. 

9 (2) Shall not contain any word or phrase which 
10 indicates or implies that it is organized for any purpose 
11 other than one or more of the purposes in its articles of 
12 incorporation, or if the corporate name of such corporation 
13 indicates or implies that it is authorized or empowered 
14 to conduct the business of banking or insurance unless 
15 such corporation is so authorized or empowered under 
16 the laws of this state. 

17 (3) Shall not be the same as, or deceptively similar 
18 to, the name of any corporation existing under the laws 
19 of this state, whether stock or nonstock and whether or not 
20 organized for profit, or any foreign corporation, authorized 
21 to conduct affairs or do or transact business in this state, 
22 whether stock or nonstock and whether or not organized 
23 for profit, or a corporate name reserved or registered as 
24 permitted by the laws of this state. 
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25 ( 4) Shall be transliterated into letters of the English 
26 alphabet, if it is not in English. 

27 (b) The provisions of subdivision (3), subsection (a) of 
28 this section shall not apply if the foreign corporation ap-
29 plying for a certificate of authority files with the secretary 
30 of state any one of the following: 

31 (1) A resolution of its board of directors adopting a 
32 fictitious name for use in conducting affairs or doing or 
33 transacting business in this state, which fictitious name is 
34 not deceptively similar to the name of any domestic cor-
35 poration or of any foreign corporation authorized to con-
36 duct affairs or do or transact business in this state or to any 
37 name reserved or registered as provided in this article, or 

38 
39 
40 
41 
42 

43 
44 
45 

(2) The written consent of such other corporation 
or holder of a reserved or registered name to use the 
same or deceptively similar name and one or more words 
are added to make such name distinguishable from such 
other name, or 

(3) A certified copy of a final order of a court of 
competent jurisdiction establishing the prior right of such 
foreign corporation to the use of such name in this state. 

§31-1-52. Change of name hy foreign corporation, 

1 Whenever a foreign corporation which is authorized 
2 to conduct affairs or do or transact business in this state 
3 shall change its name to one under which a certificate 
4 of authority would not be granted to it on application 
5 therefor, the certificate of authority of such corporation 
6 shall be suspended and it shall not thereafter conduct 
7 any affairs or do or transact any business in this state 

8 until it has changed its name to a name which is avail-
9 able to it under the laws of this state or has otherwise 

10 complied with the provisions of this article. 

§31-1-53. Application for certificate of authority by foreign 
corporation; contents; chtll'ches or religious de
nominations in corporate capacity prohibited, 

1 ( a) A foreign corporation, in order to procure a 
2 certificate of authority to conduct affairs, or do or trans-



220 CORPORATIONS [Ch. 13 

3 act business in this state, shall make application therefor 
4 to the secretary of state, which application shall set 
5 forth: 

6 (1) The name of the corporation and the state or 
7 country under the laws of which it is incorporated. 

8 (2) If the name of the corporation does not contain 
9 the word "corporation," "company," "incorporated" or 

10 "limited," or does not contain an abbreviation of one of 
11 such words, then the name of the corporation with the 
12 word or abbreviation which it elects to add thereto for 
13 use in this state. 

14 (3) The date of incorporation and the period of dura-
15 tion of the corporation. 

16 (4) The address of the principal office of the cor-
17 poration in the state or country under the laws of which 
18 it is incorporated. 

19 (5) The address of the principal office of the cor-
20 poration in this state if such corporation has or intends 
21 to have a principal office located in this state. 

22 (6) The purpose or purposes of the corporation which 
23 it proposes to pursue in conducting its affairs or doing 
24 or transacting its business in this state. 

25 (7) The names and respective addresses of the direc-
26 tors and officers of the corporation. 

27 (8) Such additional information as may be neces-
28 sary or appropriate in order to enable the secretary of 
29 state to determine whether such corporation is entit1ed 
30 to a certificate of authority to conduct its affairs or do 
31 or transact business in this state and to determine and 
32 assess the fees payable as prescribed by law. 

33 (9) The county wherein the corporation intends to 
34 record its articles of incorporation, amendments or re-
35 statement of such articles of incorporation, pursuant to 
36 the provisions of subsection (c) of section fifty-four of 
37 this article. 

38 (b) In the case of a business corporation, in addition 
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39 to those matters required to be set forth under the pro-
40 visions of subsection (a) of this section, such application 
41 shall set forth: 

42 (1) A statement of the aggregate number of shares 
43 which the corporation has authority to issue, itemized 
44 by classes, par value of shares, shares without par value, 
45 and series, if any, within a class. 

46 (2) A statement of the aggregate number of issued 
47 shares itemized by classes, par value of shares, shares 
43 without par value, and series, if any, within a class, 

49 (3) A statement, expressed in dollars, of the amount 
50 of stated capital of the corporation, as defined in this 
51 article. 

52 (4) An estimate, expressed in dollars, of the value 
53 of all property to be owned by the corporation, for the 
54 following year, wherever located, and an estimate of the 
55 value of the property of the corporation to be located 
56 within this state during such year, and an estimate, ex-
57 pressed in dollars, of the gross amount of business which 
58 will be done or transacted by the corporation during 
59 such year, and an estimate of the gross amount thereof 
60 which will be done or transacted by the corporation at 
61 or from places of business in this state during such 
62 year. 

63 (c) Such application shall be made on forms pre-

64 scribed and furnished by the secretary of state and shall 

65 be executed in duplicate by the corporation by its presi-

66 dent or vice president and by its secretary or an assistant 

67 secretary, and verified by one of the officers signing such 
68 application. 

69 (d) No church, religious sect or denomination incor-
70 porated by the laws of any other state or territory of 
71 the United States, the District of Columbia or of any 

72 foreign country shall be qualified to conduct affairs or 

73 do or transact business in this state in a corporate 
74 capacity. 
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§31-1-54. Application for certificate of authority; filing; is

suance of certificate; recordation; penalty for fail
ure to record. 

1 (a) Duplicate originals of the application of a for-
2 eign corporation for a certificate of authority shall be 
3 delivered to the secretary of state, together with a copy 
4 of its articles of incorporation and all amendments 
5 thereto, or a proper restatement thereto, duly certified 
6 by the proper officer of the state or country under the 
7 laws of which it is incorporated, and a statement or 
8 certificate from such officer that the corporation is in 
9 good standing with the state or country under the laws 

10 of which it is incorporated. 

11 If the secretary of state finds that such application 
12 conforms to law, he shall, when all fees have been paid 
13 as prescribed by law, (i) endorse on each of such origi-
14 nals the word "Filed,'' and the month, day and year of 
15 the filing thereof; (ii) file one of such duplicate originals 
16 of the application and the copy of the articles of incor-
17 poration and amendments thereto; and (iii) issue a 
18 certificate of authority to conduct affairs or to do or 
19 transact business in this state, to which he shall affix 
20 the other duplicate original application. 

21 (b) The certificate of authority, together with the 
22 duplicate original of the application affixed thereto by 
23 the secretary of state, shall be returned to the corpora-
24 tion or its representative. 

25 (c) The certificate of authority, together with a copy 
26 of the articles of incorporation and all amendments 
27 thereto, or a proper restatement thereof, shall be recorded 
28 in the office of the county court of the county where the 
29 principal office of the corporation in this state is located. 
30 If such corporation does not maintain a principal office 
31 in this state, such recordation may be completed in any 
32 county in which it is conducting its affairs or doing or 
33 transacting business. A failure to comply with the provi-
34 sions of this subsection within six months from the date 
35 of issuance of a certificate of authority shall subject such 
36 corporation to a fine of not more than one thousand 
37 dollars. 
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§31-1-55. Effect of certificate of authority. 

1 Upon the issuance of a certificate of authority by the 
2 secretary of state and upon the proper recordation of 
3 such certificate in accordance with the provisions of 
4 subsection (c) of section fifty-four of this article, the 
5 corporation shall be authorized to conduct affairs or do 
6 or transact business in this state for those purposes 
7 set forth in its application, subject, however, to the right 
8 of this state to suspend or to revoke such authority 
9 as provided in this article. 

§31-1-SG. Change of principal office of foreign corporation; 
statement required to be filed. 

1 (a) A foreign corporation authorized to conduct affairs 
2 or do or transact business in this state may change the 
3 place of its principal office in this state upon filing in 
4 the office of the secretary of state a statement setting 
5 forth: 

6 (1) The name of the corporation. 

7 (2) The address of its then principal office. 

8 (3) The address t.o which the principal office is to 

9 be changed. 

10 (4) That such change was authorized by resolution 
11 duly adopted by its board of direct.ors. 

12 (b) Such statement shall be executed by the corpora-
13 tion by its president or a vice president, and verified 
14 by him and delivered t.o the secretary of state. U the 
15 secretary of state finds that such statement conforms 1lo 
16 the provisions of this article, he shall file such statement 
17 in his office, and upon such filing the change of address 
18 of the principal office shall become effective. li such 
19 foreign corporation maintains a principal office in this 
20 state and changes the place of such principal office or 
21 moves its principal office out of this state, or if such 
22 corporation does not maintain a principal office in this 
23 state and moves or changes the place of its principal 
24 office, the statement required by this section to be filed 
25 with the secretary of state shall be filed within ten days 
26 after such move, and no such move or change of the 



224 CoRPORATIONS [Ch. 13 

27 place of its principal office shall be deemed to be com-
28 pleted until such statement is so filed with the secretary 
29 of state. 

§31-1-57. Amendment to articles of incorporation of foreign 
corporation; filing; recordation; penalty for failure 
to record. 

1 (a) Whenever the articles of incorporation of a for-
2 eign corporation authorwed to conduct affairs or do or 
3 transact business in this state are amended, such foreign 
4 corporation shall, within thirty days after such amend-
5 ment becomes effective, file in the office of the secretary 
6 of state a copy of such amendment duly authenticated 
7 by the proper officer of the state or country under the 
8 laws of which it is incorporated; but the filing thereof 
9 shall not of itself enlarge or alter the purpose or pur-

10 poses which such corporation is authorized to pursue 
11 in conducting its affairs or in doing or transacting its 
12 business in this state, nor authorize such corporation 
13 to conduct affairs or do or transact business in this state 
14 under any other name than the name set forth in its 
15 certificate of authority. 

16 (b) The secretary of state shall issue to such cor-
17 poration a certificate showing the filing of such amend-
18 ment and collect a fee of five dollars for such certificate. 
19 The certificate so issued by the secretary of state, to-
20 gether with a true copy of the amendment, shall be 
21 recorded in the office of the c1erk of the county court 
22 of the county in which its original certificate of authority 
23 was recorded, pursuant to the provisions of subsection 
24 (c) of section fifty-four of this article. 

25 A failure to comply with the provisions of this sub-
26 section within six months from the date of such amend-
27 ment shall subject such corporation to a fine of not more 
28 than one thousand dollars. 

§31-1-58. Merger of foreign corporation authorized to conduct 
affairs or do or transact business in this state; fil

ing of articles of merger; recordation; penalty for 
failure to record. 

1 (a) Whenever a foreign corporation authorized to 
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2 conduct affairs or do or transact business in thls state 
3 shall be a party to a merger permitted by the laws of the 
4 state or country under the laws of which it is incor-

5 porated, and such corporation shall be the surviving cor-
6 poration, it shall, within thirty days after such merger 
7 becomes effective, file with the secretary of state a copy 
8 of the articles of merger duly authenticated by the proper 
9 officer of the state or country under the laws of which 

10 such merger was effected; and it shall not be necessary 
11 for such corporation to procure either a new or amended 
12 certificate of authority to conduct affairs or do or trans-

13 act business in thls state unless the name of such cor-
14 poration be changed thereby or unless the corporation 
15 desires to pursue in this state other or additional purposes 
16 than those which it is then authorized to pursue in this 
17 state. 

18 (b) The secretary of state shall issue to such sur-
19 vivmg corporation a certificate showing the filing of a 
20 copy of the articles of merger and collect a fee of five 
21 dollars for such certificate. The certificate so issued by 
22 the secretary of state, together with a true copy of the 
23 articles of merger, shall be recorded in the office of the 
24 clerk of the county court of the county in which its 
25 original certificate of authority was recorded, pursuant 
26 to the provisions of subsection (c) of section fifty-four 
27 of this article. 

28 
29 
30 
31 

A failure to comply with the provisions of this sub
section within six months from the date of such merger 
shall subject such corporation to a fine of not more than 
one thousand dollars. 

§31-1-59. Amended certificate of authority; requirements; re-
cordation; penalty for failure to record. 

1 A foreign corporation authorized to conduct affairs or 
2 do or transact business in this state shall procure an 
3 amended certificate of authority in the event it changes 
4 its corporate name, or desires to pursue in this state 
5 purposes other than or in addition to those purposes 
6 set forth in its prior application for a certificate of au-
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7 thority, by making application therefor to the secretary 
8 of state. 

9 The requirements in respect to the form and contents 
10 of such application, the manner of its execution, the 
11 filing of duplicate originals thereof with the secretary 
12 of state, the issuance of an amended certificate of au-
13 thority and the effect thereof, and the recordation require-
14 ments for such amended certificate of authority shall 
15 be the same as in the case of an original application for 
16 a certificate of authority. 

17 A failure to comply with the provisions of this section 
18 within six months from the date of such change of cor-
19 porate name or purposes shall subject such corporation 
20 to a fine of not more than one thousand dollars. 

§31-1-60. Procedure for withdrawal of foreign corporation; 
publication required; application for certificate of 
withdrawal; contents; filing; issuance of certifi
cate; recordation. 

1 · (a) A foreign corporation authorized to conduct 
2 affairs or do or transact business iii this state may with-
3 draw from this state upon procuring from the secretary 
4 of state a certificate of withdrawal. In order to procure 
5 such certificate of withdrawal, such foreign corporation 
6 shall publish a notice of its intention to withdraw from 
7 the state, such notice to be published as a Class II legal 
8 advertisement in compliance with the provisions of article 
9 three, chapter fifty-nine of this code, and the publica-

10 tion area for such publication shall be the county in which 
11 its principal office in this state is situated, or if there be 
12 no such office in this state, then any county in this state 
13 where it conducts its affairs or transacts its business. 

14 (b) After publication of the notice required by the 
15 provisions of subsection (a) of this section, such foreign 
16 corporation shall make application to the secretary of 
17 state for a certificate of withdrawal, which application 
18 shall set forth: 

19 (1) The name of the corporation and the state or 

20 country under the laws of which it is incorporated. 



Ch. 13] CoRPORATIONS 227 

21 (2) That the corporation has ceased conducting affairs 
22 or has ceased doing or transacting business in this state. 

23 (3) That the corporation surrenders its authority to 
24 conduct affairs or do or transact business in this state. 

25 ( 4) A post.office address to which the secretary of 
26 state may mail a copy of any process against the cor-
27 poration that may be served on him. 

28 (5) Such additional information as may be necessary 
29 or appropriate in order to enable the secretary of state 
30 to determine and assess any unpaid fees payable by 
31 such foreign corporation as may be prescribed by 
32 law. 

33 (c) In the case of a business corporation, in addition 
34 to those matters required to be set forth under the pro-
35 visions of subsection (b) of this section, such application 
36 shall set forth: 

37 (1) A statement of the aggregate number of shares 
38 which the corporation has authority to issue, itemized 
39 by classes, par value of shares, shares without par value, 
40 and series, if any, within a class, as of the date of such 
41 application. 

42 (2) A statement of the aggregate number of issued 
43 shares, itemized by classes, par value of shares, shares 
44 without par value, and series, if any, within a class, as 
45 of the date of such application. 

46 
47 
48 

(3) A statement, expressed in dollars, of the amount 
of stated capital of the corporation, as of the date of 
such application. 

49 (d) The application for a certificate of withdrawal shall 
50 be made on fonns prescribed and furnished by the sec-
51 retary of state and shall be executed by the corporation 
52 by its president or a vice president and by its secretary 
53 or an assistant secretary, and verified by one of the 
54 officers signing the application, or, if the corporation is 
55 in the hands of a receiver or trustee, shall be executed 
56 on behalf of the corporation by such receiver or trustee 

57 and verified by him. Such application shall be accom-



228 CoRPORATIONS [Ch. 13 

58 panied by a copy of the notice required to be published 
59 under the provisions of subsection (a) of this section 
60 and the publisher's certificate of such publication. 

61 (e) Duplicate originals of such application for a 
62 certificate of withdrawal shall be delivered to the secre-
63 tary of state. If the secretary of state finds that such 
64 application conforms to law, he shall, when all fees have 
65 been paid, as prescribed by law, (i) endorse on each of 
66 such duplicate originals the word "Filed," and the month, 
67 day and year of the filing thereof; (ii) file one of such 
68 duplicate originals in his office; and (iii) subject to the 
69 provisions of section sixty-one of this article, issue a 
70 certificate of withdrawal to which he shall affix the other 
71 duplicate original. 

72 (f) The certificate of withdrawal, together with the 
73 duplicate original of the application for withdrawal 
74 affixed thereto by the secretary of state, shall be returned 
75 to the corporation or its representative. The corporation 
76 or its representative shall record the certificate of with-
77 drawal in the office of the clerk of the county court in 
78 which the corporation's certificate of authority is re-
79 corded, and the clerk shall note on the margin of the 
80 record book in which such certificate of authority is en-
81 grossed the fact of the withdrawal of the corporation, 
82 and upon the recordation of such certificate of with-
83 arawal, the authority of the corporation to conduct affairs 
84 or do or transact business in this state shall cease. 

§31-1-61. Certificate as to taxes prerequisite for issuance of 
dissolution, withdrawal, consolidation or merger, 
or expiration. 

1 The secretary of state shall withhold the issuance of 
2 any certificate of dissolution or withdrawal, or certificate 
3 of consolidation or merger in the case where the new 
4 or surviving corporation will be a foreign corporation 
5 which has not qualified to conduct affairs or do or trans-
6 act business or hold property in this state, nor shall any 
7 corporation expire by virtue of its articles of incor-
8 poration or amendment thereto, until the receipt by the 

9 secretary of state of a notice from the tax commissioner 
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10 and department of employment security to the effect 
11 that all truces due from said corporation under the pro-
12 visions of chapter eleven of this code, including, but not 
13 limited to, taxes withheld under the provisions of section 
14 seventy-one, article twenty-one of said chapter eleven, 
15 all business and occupation taxes, motor carrier and 
16 transportation privilege truces, gasoline taxes, consumer 
17 sales taxes and any and all license, franchise or other 
18 excise taxes and corporate net income taxes, and em-
19 ployment security payments levied or assessed against 
20 the corporation seeking to withdraw, dissolve, consolidate, 
21 merge or expire have been paid or that such payment 
22 has been provided for, or until the secretary of state 
23 receives a notice from the tax commissioner or depart-
24 ment of employment security, as the case may be, stating 
25 that the corporation in question is not subject to payment 
26 of any such taxes or to the making of any employment 
27 security payments or assessments. 

§31-1-62. Conditions for revocation of certificate of authority. 

1 (a) Subject to the provisions of section sixty-eight of 
2 this article, the certificate of authority of a foreign cor-
3 poration to conduct affairs or do or transact business 
4 in this state may be revoked by the secretary of state 
5 upon the conditions prescribed in this section when: 

6 (1) The corporation has failed, after change of its 
7 principal office to file in the office of the secretary of 
8 state a statement of such change as required by section 
9 fifty-six of this article, or 

10 (2) The corporation has failed to file in the office 
11 of the secretary of state any amendment to its articles 
12 of incorporation as required by the provisions of section 
13 fifty-seven of this article, or 

14 (3) The corporation has failed to file in the office 
15 of the secretary of state any articles of merger, as re-
16 quired by the provisions of section fifty-eight of this 

17 article, or 

18 (4) A misrepresentation has been made of any ma-

19 terial matter in any application, report, affidavit or other 
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20 document submitted by such corporation pursuant to the 
21 provisions of this article. 

22 (b) No certificate of authority of a foreign corpora-
23 tion shall be revoked by the secretary of state un-
24 less: 

25 (1) He shall have given the corporation not less than 
26 sixty days' notice thereof by registered or certified mail, 
27 return receipt requested, addressed to its principal office 
28 in this state, or if the corporation has no such principal 
29 office in this state, then to its principal office outside 
30 this state, and 

31 (2) The corporation shall fail, prior to revocation, 
32 to file the required statement of change of principal 
33 office or shall fail to file any amendment to its articles 
34 of incorporation or shall fail to file any articles of merger 
35 or shall fail to correct any such misrepresentation. 

§31-1-63. Issuance of order of revocation; period of appeaL 

1 (a) Upon revoking any certificate of authority, the 
2 secretary of state shall issue an order of revocation in 
3 duplicate, one of which shall be filed in his office and 
4 the other shall be mailed by registered or certified 
5 mail, return receipt requested, to the corporation at 
6 its principal office fu this state, or if the corporation 
7 has no such principal office in this state, then to its 
8 principal office outside this state, and a copy of the 
9 notice required by the provisions of subsection (b) of 

10 section sixty-two of this article shall be attached 
11 thereto. 

12 (b) Such corporation shall have thirty days from 
13 the date of receipt of such order of revocation to appeal 
14 the action of the secretary of state in accordance with 
15 the provisions of section sixty-eight of this article, and 
16 if such appeal be not taken within such thirty--day period, 

17 then the order of the secretary of state revoking the 

18 certificate of authority of such corporation shall be final 

19 and the authority of the corporation to conduct affairS 

20 or do or transact business in this state shall cease. 
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§31-1-64. Conditions of expiration of corporate existence. 

1 Irrespective of any provisions of any articles of in-
2 corporation or amendment thereto, no corporation shall 
3 expire by virtue of its own articles of incorporation or 
4 amendment thereto until such time as such corporation 
5 has fully complied with all of the provisions of this 
6 article relating to the voluntary dissolution of corpora-
7 tions, and the existence of any such corporation shall 
8 continue beyond the expiration date established in its 
9 charter or amendment thereto for all intents and pur-

10 poses until such corporation shall have been dissolved in 
11 accordance with the provisions of this article. 

12 When any such corporation has fully complied with 
13 the provisions of this article relating to the voluntary 
14 dissolution of corporations, the secretary of state shall 
15 issue a certificate of dissolution which shall be recorded 
16 in the same county and in the same manner as would 
17 be the case for other certificates of dissolution. 

§31-1-65. Application to corporations heretofore authorized 
to conduct affairs or do or transact business in this 
state. 

1 Subject to the limitations set forth in their respective 
2 certificates of. authority, foreign corporations which are 
3 duly authorized to conduct affairs or do or transact busi-
4 ness in this state at the time this article takes effect, for 
5 a purpose or purposes for which a corporation might 
6 secure such authority under this article, shall be en-
7 titled to all the rights and privileges applicable to foreign 
8 corporations procuring certificates of authority to con-
9 duct affairs or do or transact business in this state under 

10 this article, and shall not be required to make reapplica-
11 tion for authority to conduct affairs or do or transact 
12 business in this state by reason of the adoption of this 
13 article. From the time this article takes effect such cor-
14 porations shall be subject to all the limitations, restric-
15 tions, liabilities and duties prescribed herein for foreign 
16 corporations procuring certificates of authority to con-

17 duct affairs or do or transact business in this state. 
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§31-1-66. Conducting affairs or doing or transacting business 
without certificate of authority. 

1 No foreign corporation which is conducting affairs or 
2 doing or transacting business in this state without a 
3 certificate of authority shall be permitted to maintain 
4 any action or proceeding in any court of this state until 
5 such corporation shall have obtained a certificate of 
6 authority. Nor shall any action or proceeding be main-
7 tained in any court of this state by any successor or 
8 assignee of such corporation on any right, claim or de-
9 mand arising out of the conducting of affairs or the 

10 doing or transacting of business by such corporation in 
11 this state, until a certificate of authority shall have been 
12 obtained by such corporation or by a corporation which 
13 has acquired all or substantially all of its assets. 

14 The failure of a foreign corporation to obtain a cer-
15 tificate of authority to conduct affairs or do or transact 
16 business in this state shall not impair the validity of 
17 any contract or act of such corporation, and shall not 
18 prevent such corporation from defending any action 
19 or proceeding in any court of this state. 

20 A foreign corporation which conducts affairs or does 
21 or transacts business in this state without a certificate of 
22 authority shall be liable to this state, for the years or 
23 parts thereof during which it conducted affairs or did 
24 or transacted business in this state without a certificate 
25 of authority, in an amount equal to all fees and taxes 
26 which would have been imposed by this article, or by 
27 any other provisions of this code, upon such corporation 
28 had it duly applied for and received a certificate of au-
29 thority to conduct affairs or do or transact business in 

30 this state as required by this article and thereafter filed 

31 all reports, statements or returns required by this article 

32 or by any other provisions of this code, plus all penalties 

33 imposed for failure to pay any such fees and taxes. 

§31-1-67. Powers of secretary of state; rules and regulations. 

1 The secretary of state shall have the power and author-
2 ity reasonably necessary to enable him to admmister 
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3 this article efficiently and to perform the duties therein 
4 imposed upon him. 

5 The secretary of state may, from time to time, as he 
6 deems necessary, promulgate rules and regulations in 
7 accordance with the provisions of chapter twenty-nine-a 
8 of this code in order to implement and make effective 
9 the powers and duties vested in him by the provisions 

10 of this article. 

§31-1-68. Appeal from secretary of state. 

1 (a) If the secretary of state shall fail to approve 
2 any articles of incorporation, amendment, merger, consoli-
3 dation or dissolution, or shall fail to issue any certificate 
4 of authol'ity to any foreign corporation seeking to con-
5 duct affairs or do or transact business in this state, or 
6 shall fail to issue any certificate of withdrawal to any 
7 foreign corporation, or shall revoke any such certificate 
8 of authority, or shall fail to permit the expiration of any 
9 corporation, or shall fail to approve any other document 

10 required by this article to be approved by the secretary 
11 of state before the same shall be filed in ms office, he 
12 shall, within ten days after the delivery thereof to hlm, 
13 give written notice of his ruling, disapproval or decision 
14 to the person or corporation, domestic or foreign, deliv-
15 ering or desiring the same, specifying the reasons there-
16 for. Such notice shall be given by registered or certified 
17 mail, return receipt requested, to the principal office 
18 of the corporation or to the address where such prin-
19 cipal office is proposed to be situated. 

20 (b) Any person or corporation aggrieved by any such 
21 ruling, disapproV'al or decision may appeal to the cir-
22 cuit court of the county in which the principal office 
23 of such corporation is situated, or is proposed to be situ-
24 ated, or if such principal office is to be located outside 
25 this st.ate, then such appeal will be to the circuit court 
26 of Kanawha. county. Such appeal shall be taken within 
27 thirty days from the date of receipt of the notice of the 
28 ruling, disapproval or decision of the secretary of state 
29 by filing a petition for a writ of certiorari in the appro-
30 priate court, together with a copy of the notice of the 
31 secretary of state and such other matters as may be 
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32 deemed appropriate. Upon any such appeal, such court 
33 shall either sustain the action of the secretary of state 
34 or direct him to take such action as the court may deem 
35 proper. 

36 Appeals from all final orders and judgments entered 
37 by the oourt under this section in review of any ruling, 
38 disapproval or decision of the secretary of state may be 
39 taken as in other civil actions. 

§31-1-69. Certificates and certified copies to be received in 
evidence. 

1 All certificates issued by the secretary of state in 
2 accordance with the provisions of this article, and all 
3 copies of documents filed in his office in accordance with 
4 the provisions of this article when certified by hlm, shall 
5 be taken and received in a,ll courts, public offices and 
6 official bodies as prima facie evidence of the :facts therein 
7 stated. A certificate by the secretary of state under the 
8 great seal of this state, as to the existence or nonexistence 
9 of the facts relating to corporations shall be taken and 

10 received ·in all courts, public offices, and official bodies 
11 as prime. facie evidence of the existence or nonexistence 
12 of the facts therein stated. 

§31-1-70. Forms to be furnished by secretary of state. 

1 All reports required by this article to be filed in the 
2 office of the secretary of state shall be made on forms 
3 which shall be prescribed and furnished by the secretary 
4 of state. Forms for all other documents to be filed in 
5 the office of the secretary of state shall be furnished 

. 6 by the secretary of state on request therefor, but the 
7 use thereof, unless otherwise specifioally prescribed in 

8 this article, shall not be mandatory. 

§31-1-71. Greater voting requirements. 

1 Whenever, with respect to any action to be taken by 
2 the wrectors, members or shareholders of a corpora-

3 tion, the articles of incorporation or bylaws require the 

4 vote or concurrence of ·a greater proportion of the direc-
5 tors or members or any class of members or of the 

6 holders of the shares, or of any class or series of shares, 



Cb. 13] CoRPORATIONS 235 

7 than required by this article with respect oo such action, 
8 the provisions of the artieles of incorporation or bylaws 
9 shall control. 

§31-1-72. Waiver of notice. 

1 Whenever any notice i.!l required to be given to any 
2 shareholder, member or director of a corporation under 
3 the provisions of this article or under the provisions of 
4 the articles of incorporation or bylaws of the corpora-
5 tion, a waiver thereof in writing signed by the person 
6 or persons entitled t.o such notice, filed with the records 
7 of the meeting, whether before or after the time stated 
8 therein, shall be equivalent t.o the giving of such notice. 
9 Further, notice of the time, place or purpose of any meet-

IO ing of shareholders, members or directors, whether re-
11 quired by the provisions of this article or by the bylaws 
12 of the corporation may be dispensed with if every share-
1'3 holder or member shall attend either in person or by 
14 proxy, or if every director shall attend in person. 

§31-1-73. Action by shareholders, members or directors with-
out a meeting. 

1 (a) Whenever the vote of shareholders or memben 
2 ·at a meeting thereof is required or permitted to be 
3 taken in connection with any corporate action, the meet-
4 ing and vote of such shareholders or members may be 
5 dispensed with tf all of the shareholders or members 
6 who would have been entitled t.o vote upon the action, 
7 if such meeting were held, shall agree in writing to such 
8 corpor,ate action being taken, and such agreement shall 
9 :have like effect and validity as though the action were 

10 duly taken by the unanimous action of all shareholders 
11 or members entitled to vote at a meeting of suoh share-
12 holders or members duly called and legally held. 

13 (b) Whenever the vote of directors at a meeting there-
14 of :Is required or permitted to be taken in connection with 
15 any corporate action, the meeting and vote of such direc-
16 tors may be dispensed with it all the directors shall agree 
17 in writing to such corporate action being taken, and such 
18 agreement shall have like effect and validity as though the 
19 action were duly taken by the unanimous action of all di-
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20 rectors at a meeting of such directors duly called and 
21 legally held. 

22 (c) In the event that the action which is agreed to, 
23 as provided for in subsection (a) or (b) of this section, 
24 is such as would have required the filing of any articles, 
25 document or certificate with the secretary of state under 
26 any provision of this article, if such action had been 
27 voted upon by the shareholders or members or by the 
28 directors at a meeting, the articles, document or certifi-
29 cate so filed shall state that written agreement has been 
30 executed in lieu of stating that the shareholders, mem-
31 bers or directors voted upon the corporate action in 
32 question and such articles, document or certificate shall 
33 have the same force and effect under all provisions of 
34 law as if the action had been taken by the unanimous 
35 vote of all shareholders or members entitled to vote, 
36 or of all the directors, at a meeting duly called and legally 
37 held 

§31-1-74. Corporate acknowledgments. 

l• A corporation may acknowledge any instrument re-
2 quired by law to be acknowledged by its attorney 
3 appointed under seal, and such appointment may be 
4 embodied in the deed or instrument to be acknowledged, 
5 or be made by a separate instrument; or such deed or 
6 other instrument may be acknowledged by the presi-
7 dent or any vice president of such corporation without 
8 such appointment. 

§31-1-75. Exemption of intangible property of corporations 
not conducting affairs or doing business in state 
from taxes. 

1 No state or local truces shall be imposed upon the 
2 stocks, bonds, investments, credits or other intangible 
3 property owned by any corporation organized under the 
4 laws of this state which conducts no affah's or which 
5 does or transacts no part of its business in this sta·te. 

§31-1-76. Fees and charges to be collected by secretary of 
state. 

1 Except •as otherwise specifically provided in this article, 



Ch. 13] CORPORATIONS 237 

2 all fees required to be charged and collected by the secre-
3 tary of state by the provisions of this article shall be 
4 charged and collected in accordance with the provisions 
5 of section two, article one, chapter fifty-nine of this code. 

PART III. BUSINESS CORPORATIONS. 

§31-1-77. Use of term "corporation." 

1 As used in Part III of this article, the term "corpora-
2 tion" shall refer exclusively to business corporations. 

§31-1-78. Authorized shares. 

1 Each corporation shall have power to create and issue 
2 the number of shares stated in its articles of incorpora-
3 tion. Such shares may be divided into one or more 
4 classes, any or all of which classes may consist of shares 
5 with par value or shares without par value, with such 
6 designations, preferences, limitations and relative rights 
7 as shall be stated in the articles of incorporation. The 
8 articles of incorporation may limit or deny the voting 
9 rights of or provide special voting rights for the shares 

10 of any class to the extent not inconsistent with the provi-
11 sions of this article. 

12 Without limiting the authority herein contained, a 
13 corporation, when so provided in its articles of incor-
14 poration, may issue shares of preferred or special 
15 classes: 

16 (a) Subject to the right of the corporation to redeem 
17 any of such shares at the price fixed by the articles of 
18 incorporation for the redemption thereof. 

19 (b) Entitling the holders thereof to cumulative, non-
20 cumulative or partially cumulative dividends. 

21 (c) Having preference over any other class or classes 
22 of shares as to the payment of dividends. 

23 
24 
25 

(d) Having preference in the assets of the corpora
tion over any other class or classes of shares upon the 
voluntary or involuntary liquidation of the corporation. 

26 (e) Convertible into shares of any other class or into 
27 shares of any series of the same or any other class, except 

I 
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28 a class having prior or superior rights and preferences 
29 as to dividends or distribution of assets upon liquida-
30 tion, but shares without par value shall not be converted 
31 into shares with par value unless that part of the stated 
32 capital of the corporation represented by such shares 
33 without par value jg, at the time of conversion, at least 
34 equal to the aggregate par value of the shM-es into which 
35 the shares without par value are to be converted or the 
36 amount of any such deficiency is transferred from surplus 
37 to stated capital. 

§31-1-79. Issuance of shares of preferred or special classes in 
series; manner and procedures of issuance; filing 
of statement and effect thereof. 

1 (a) If the articles of incorporation so provide, the 
2 shaires of any preferred or special class may be divided 
3 into and .issued in series. If the shares of any such class 
4 are to be issued in series, then each series shall be so 
5 designed as to distinguish the shares thereof from the 
6 shares of all other series and classes. Any or all of the 
7 series of any such class and the variations in the rela-
8 tive rights and preferences as ·between different series 
9 may be fixed and determined by the articles of incor-

10 poration, but all shares of the same class shall be iden-
11 ti.cal except as to the following relative rights and pref-
12 erences, as to which there may be variations between 
13 different series: 

14 . (1) The rate of dividend. 

15 (2) Whether shares may be redeemed and, if so, the 
16 redemption price ·and the terms and conditions of re-
17 demption. 

18 (3) The amount payable upon shares in event of 
19 voluntary and involuntary liquidation. 

20 (4) Sinking fund provisions, if any, for the redemp-
21 tion or purchase of sh•es. 

22 (5) The tenns end conditions, if any, on which shares 
23 may be converted. 

24 (6) Voting rights if any. 

25 (b) If the articles of incorporation shall expressly vest 
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26 authority in the board of directors, then, to the extent 
27 that the articles of incorporation shall not have est.ab-
28 lished series and fixed and determined the variations 
29 in the relative rights and preferences as between series, 
30 the boa:rd of directors shall have authority to div.ide 
31 any or all of such classes into series and, within the 
32 limitations set forth in this section and in the articles 
33 of incorporation, fix and determine the relative rights 
34 and preferences of the shares of any series so established. 

35 In order for the board of directors to establish a series, 
36 where authority so to do is contained in the articla of 
37 incorporation, the board of direct.ors shall adopt a resolu-
38 tion setting forth the designation of the series and fixing 
39 and determining the relative rights and preferences 
40 thereof, or so much thereof as shall not be fixed and 
41 determined by the articles of ineorporation. 

42 
43 
44 
45 

46 

Prior to the issue of any shares of a series established 
by resolution adopted by the board of directors, 1lhe 
corporation shall file in the office of tlhe secretary of 
state a statement setting forth: 

(1) The name of the corporation. 

47 (2) A copy of the resolution estaib1:ishing and desig-
48 nating the series, and :fixing and determining the rela-
49 tive rights and preferences thereof. 

50 (3) The datie of adoption of such resolution. 

51 (4) That such resolution was duly -adopted by the 
52 board of directors. 

53 (c) Such statement shall be executed in duplicate 
54 by the corporation by its president or a v.ice president 
55 and by its secretary or an assistant secretary, and veri-
56 :fied by one of the officers signing such statement, and 
57 shall be delivered to the secretary of state. If the secre-
58 tary of state finds that such statement conforms to law, 
59 he shall, when all fees have been paid as prescribed by 
60 law, (i) endorse on each of such duplicate origine,ls 
61 the word "Filed," and the month, day and year of the 
62 filing thereof; (il) file one of such duplicate originals 
63 !in his office; and (iii) return the other duplicate origi-
64 nal to the corporation or dts representative. 
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65 (d) Upon the filing of such statement by the secre-
66 tary of state, the resolution establishing and designating 
67 the series and fixing and determining the relative rights 
68 and preferences thereof shall become effective and shall 
69 constitute an amendment of the articles of incorporation. 

§31-1-80. Subscription for shares. 

1 A subscription for shares of a corporation to be organ-
2 · • ized shall ·be irrevocaible for a period of six months, 
3 unless otherwise provided by the tenns of the subscrip-
4 tion a:greement or unless all of the subscribers consent 
5 to the revocation of such subscription. 

6 Unless otherwise provided in the subscription agree-
7 ment, subscriptions for shares, whether made before or 
8 after the organization of a corporation, shall be paid in 
9 full at such time, or in such installments and at such 

10 1rl.mes, as shall be determined ·by the board of directors. 
11 Any call made by the board of directors for payment 
12 on subsoriptions shall be uniform as to all shares of 
13 the same class or as to all shares of the same series, as 
14 the case may be. In case of default in the payment of 
15 any installment or call when such payment is due, the 
16 corporation may proceed to collect the amount due in 
17 the same manner as any debt due the corporation. The 
18 bylaws may prescribe other penalties for failure to pay 
19 mstallments or calls that may become due, but no pen-
20 alty working a forfeiture of a subscription, or of the 
21 amounts paid thereon, shall be declared as against any 
22 subscriber unless the amount due thereon shall rema!in 
23 unpaid for a period of twenty days after written de-
24 mand bas been made therefor. If mailed, such written 
25 demand shall be deemed to be made when deposited 
26 in the United States mail in a sealed envelope addressed 
27 to the subscriber at his last post-office address known 
28 to the corporation, with postage thereon prepaid. In 
29 the event of the sale of any shares by reason of any 
30 forfeiture, the excess of proceeds realized over the amount 
31 due and unpaid on such shares shall be paid to the 
32 delinquent subscriber or to his legal representative. 

§31-1-SL Consideration for shares. 

1 Shares having a par v,alue may be issued for such 
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2 consideration expressed in dollars, not less than the par 
3 value thereof, as shall be fixed from time to time by 
4 the boa.rd of directors. 

5 Shares without par v-alue may be issued for such 
6 consideration expressed in dollars as may be fixed from 
7 time to time by the board of directors unless the articles 
8 of incorporation reserve to the shareholders the right 
9 to fix the consideration. In the event that such right 

10 be reserved as to any shares, the shareholders shall, 
11 prior to the issuance of such shares, fix the consideration 
12 to be received for such shares, by a vote of the holders 
13 of a majority of all shares entitled to vote thereon. 

14 Treasury shares may be disposed of by the corpora-
15 tion for such consideration expressed in dollars as may 
16 be fixed from time to time by the board of directors. 

17 That part of the surplus of a corporation which is 
18 transferred to stated oapital upon the issuance of shares 
19 as a share dividend shall be deemed to be the consider• 
20 ation for the issuance of such shares. 

21 In the event of the issuance of shares upon the conver-
22 sion or exchange of indebtedness or shares, the consider-
23 ation for the shares so issued shall be (1) the princip,al 
24 sum of, and accrued interest on, the indebtedness so 
25 exchanged or converted, or the stated capital then repre-
26 sented by the shares so exchanged or converted, and 
27 (2) that part of surplus, if any, transferred to stated 
28 capital upon the issuance of shares for the shares so 
29 exchanged or converted, and (3) any additional consi.d-
30 eration paid to the corporation upon the issuance of shares 
31 fur the indebtedness or shares so exchanged or converted. 

§31-1-82. Payment for shares. 

1 The consideration fur the issuance of shares may be 
2 paid, in whole or in part, in cash, in other property, 
3 tangible or intangible, or in labor or services actually 
4 performed for the corporation. When payment of the 
5 consideration for which shares are to be issued shall have 
6 been received by the corpo'Nltion, such shares shall be 
7 deemed to be fully paid and nonassessable. 



242 CORPORATIONS [Ch. 13 

8 Neither promissory notes nor future services shall 
9 constitute payment or part payment for the issuance of 

10 shares of a corporation. 

11 In the absence of fraud in the transaction, the judg-
12 ment of the boa-rd of directors or the shareholders, es 
13 the case may be, as to the value of the consideration 
14 received for shares shall be conclusive. 

§31-1-83. Rights of corporation to acquire and dispose of its 
own shares. 

1 Subject to the provisions of chapter thirty-one-a of this 
2 code and unless otherwise prohibited by law, a corpora-
3 tion shall have the right to purchase, talce, receive or 
4 otherwise acquire, hold, own, pledge, transfer or other-
5 wise dispose of its own shares, but purchases of its 
6 own shares, whether direct or indirect, shall be made 
7 only to the extent of unreserved and unrestricted earned 
8 surplus available therefor, and, if the articles of incor-
9 poration so permit or with the affirmative vote of the 

10 holders of a majority of all shares entitled to vote 
11 thereon, to the extent of unreserved and unrestricted 
12 capital surplus available therefor. 

13 To the extent that earned surplus or capital surplus 
14 is used as the measure of the corporation's right to pur-
15 chase its own shares, such surplus shall be restricted 
16 so long as such shares are held as treasury shares, and 
17 upon the disposition or cancellation of any such shares 
18 the restriction shall be removed pro tanto. 

19 Notwithstanding the foregoing limitation, a coripora-
20 tion may purchase or otherwise acquire its own shares 
21 for the purpose of: 

22 

23 
24 

(a) Eliminating fractional shares. 

(b) Collecting or compromising indebtednESS to the 

corporation. 

25 (c) Paying dissenting shareholders entitled to pay-
26 ment for their shares under the provisions of this article. 

27 (d) Effecting, subject to the other provisions of this 
28 article, the retirement of its redeemable shares by re-
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29 demption or by purchase at not to exceed the redemp-
30 tion price. 

31 No purchase of or payment for its own shares shall be 
32 made at a tame when the corporation is insolvent or when 
33 such purchase or payment would make it insolvent. 

§31-1-84. Stock rights and options. 

1 Subject to the provisions of section ninety of this 
2 article and further subject to ,any provisions in respect 
3 thereof set forth in its articles of incorporation, a corpo-
4 ration may create and ,issue, whether or not in connec-
5 tion with the issuance and sale of any of its shares or 
6 other securities, rights or options entitling the holders 
7 thereof to purchase from the corporation shares of any 
8 class or classes. Such rights or options shall be evi-
9 denced in such manner as the board of directors shall 

10 approve and, subject to the provisions of the articles 
11 of incorporation, shall set forth the terms upon which, 
12 the time or times within which and the price or prices 
13 at which such shares may be purchased from the corpo-
14 ration upon the exercise of ,any such right or option. 
15 U such rights or options are to be issued to directors, 
16 officers or employees as such of the corporation ()(I." of 
17 any subsidiary thereof, and not to the shareholders 
18 generally, their issuance shall be approved by the affirma-
19 tive vote of the holders of a majority of the shart!s 
20 entitled to vote such a vote of ithareholders. In the 
21 absence of fraud in the transaction, the judgment of 
22 the board of directors as to the adequacy of the consid-
23 eration received for such rights or options shall be 
24 conclusive. The price or prices to be received for any 
25 shares havm.g a par value, other than treasury shares 
26 to be issued upon the exercise of such rights or options, 
27 shall not be less than the par value thereof. 

§31-1-85. Determination of amount of stated capital. 

1 In case of the issuance by a corporation of shares hav-
2 ing a par value, the consideration received therefor 
3 shall constitute stated capital to the extent of the par 

4 value of sucll shares, and the excess, if any, of such 
5 consideration shall constitute capital surplus. 
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6 In case of the issuance by a corporation of shares with-
7 out par value, the entire consideration received therefor 
8 shall constitute stated capital unless the corpora<tion shall 
9 determine as provided in this section that only a part 

10 thereof shall be stated capitail. Within a period of sixty 
11 days after the issuance of any shares without par value, 
12 the board of directors may alloca<te to capital surplus 
13 any portion of the consideration received for the issuance 
14 of such shares. No such allooart.ion shall be made of any 
15 portion of the consideration received for shares without 
16 par value having a preference in the assets of the corpo-
17 ration in the event of involuntary liquidation except 
16 the amount, if -any, of such consideration in excess of such 
19 preference. 

20 If shares have been or shall be issued by e. corporation 
21 in merger or consolidation or in acquisition of all or 
22 substantially all of the outstanding shares or of the 
23 property and assets of another corporation, whether 
24 domestic or foreign, any amount that would otherwise 
25 constitute capital surplus under the foregoing provi-
26 sions of this section may instead be allocated to earned 
27 surplus by the board of directors of the issuing corpo-
28 ration except that its aggregate earned surplus shall not 
29 exceed the sum of the earned surpluses as defined in this 
30 article of the issuing corporation and all other corpora-
31 tions, domestic or foreign, which were merged or consoli-
32 dated or of which the shares or assets were acquired. 

33 The stated capital of a corporation may be increased 
34 from time to time by resolutlion of the board of directors 
35 directing that ·all or a part of the surplus of the corpo-
36 ration be transferred to stated capital. The board of 
37 directors may direct that the amount of the surplus so 
38 transferred shall be deemed to be stated capital in respect 
39 of any designated class of shares. 

§31-1-86. Expenses of organization, reorganization and &nanc• 

ing. 

1 The reasonable charges and expenses of organization 

2 or reorganization of a corporation, and the reasonable 
3 expenses of and compensation for the sale or underwrit-
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4 ing of its shares, may be paid or allowed by such oorpo-
5 ration out of the consideration received by it in pay-
6 ment for its shares without thereby rendering such 
7 shares not fully paid or accessible. 

§31-1-87. Certificates representing shares. 

1 The shares of a corporation shall be represented by 
2 certificates signed by the president or a vice president 
3 and the secretary or an assistant secretary of the cor-
4 poration, and may be sealed with the seal of the cor-
5 poration or a facsimile thereof. The signatures of the 
6 president or vice president and the secretary or assistant 
7 secretary upon a oertificate may be facsimiles if the 
8 certificate is manually signed on behalf of a transfer 
9 agent or a registrar, other than the corporation itself-or 

10 an employee of the corporation. In case any officer who 
11 has signed or whose facsimile signature has been placed 
12 upon such certificate shall have ceased to be such officer 
13 before such certificate is issued, it may be issued by the 
14 corporation with the same effect as if he were such 
15 officer at the date of its issue. 

16 Every certificate representing shares issued by a cor-
17 poration which is authorized to issue shares of more ,, 
18 than one class shall set forth upon the face or back of '•1 

19 the certificate, or shall state that the corporation will 
20 furnish to any shareholder upon request and without 
21 charge, a full statement of the designations, preferences, 
22 limitations, and relative rights of the shares of each class 
23 authorized to be issued, and if the corporation is autho-
24 rized to issue any preferred or special class in series, the 
25 variations in the relative rights and preferences between 
26 the shares of each such series so far as the same have 
27 been fixed and determined and the authority of the 
28 board of directors to fix and determine the relative 
29 rights and preferences of subsequent series. 

30 Each oertificate representing shares shall state upon 
31 the face thereof: 

32 (a) That the corporation is organized under the laws 

33 of this state. 

34 (b) The name of the person to whom issued. 
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35 (c) The number and class of shares, and the desig-
36 nation of the series, if any, which such certificate repre-
37 sen.ts. 

38 (d) The par value of each share represented by such 
39 certificate, or a statement that the shares are without 
40 par value. 

41 No certificate shall be issued for any share until such 
42 share is fully paid. 

§31-1-88. Fractional shares. 

1 A corporation may (1) issue fractions of a share, (2) 
2 arrange for the disposition of fractional interests by those 
3 entitled thereto, (3) pay in cash the fair value of frac-
4 tions of a share as of the time when those entitled to 
5 receive such fractions are determined, or (4) issue scrip 
6 in registered or bearer form which shall entitle the 
7 holder to receive a certificate for a full share upon the 
8 surrender of such scrip aggregating a full share. A cer-
9 tificate for a fractional share shall, but scrip shall not 

10 unless otherwise provided therein, entitle the holder to 
11 exercise voting rights, to receive dividends thereon, and 
12 to participate in any of the assets of the corporation in 
13 the event of liquidation. The board of directors may 
14 cause scrip to be issued subject to the condition that it 
15 shall become void if not exchanged for certificates rep-
16 resenting full shares before a specified date, or subject 
17 to the condition that the shares for which scrip is ex-
18 changable may be sold by the corporation and the pro-
19 ceeds thereof distributed to the holders of scrip, or sub-
20 ject to any other conditions which the board of directors 
21 may deem advisable. 

§31-1-89. Liability of subscribers and shareholders. 

1 A holder of or subscriber to shares of a corporation 
2 shall be under no obligation to the corporation or its 
3 creditors with respect to such shares other than the 
4 obligation to pay to the corporation the full consideration 

5 for which such shares were issued or to be issued. 

6 Any person becoming an assignee or transferee of 

7 shares or of a subscription for shares in- good faith and 
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8 without knowledge or notice that the full consideration 
9 therefor has not been paid shall not be personally liable 

10 to the corporation or its creditors for any unpaid portion 
11 of such consideration. 

12 An executor, administrator, conservator, guardian, 
13 trustee, assignee for the benetlt of creditors, or receiver 
14 shall not be personally liable to the corporation as a 
15 holder of or subscriber to shares of a corporation but 
16 the estate and funds in his hands shall be so liable. 
17 No pledgee or other holder of shares as collateral se-
18 curity shall be personally liable as a shareholder. 

§31-1-90. Shareholders' preemptive rights. 

1 The articles of incorporation may contain such provi-
2 sions as may be desired limiting or denying to the share-
3 holders of a corporation the preemptive right to acquire 
4 unissued or treasury shares of any or all classes or securi-
5 ties convertible into such shares or carrying a right to 
6 subscribe to or acquire such shares. 

§31-1-91. Closing of transfer books and fixing record date. 

1 For the purpose of determining shareholders entitled 
2 to notice of or to vote at any meeting of shareholders or 
3 any adjournment thereof, or entitled to receive payment \ 
4 of any dividend, or in order to make a determination of 
5 shareholders for any other proper purpose, the board 
6 of directors of a corporation may provide that the stoclt 
7 transfer books shall be closed for a stated period but 
8 not to exceed, in any case, fifty days. If the stock trans-
9 fer books shall be closed for the purpose of determining 

10 shareholders entitled to notice of or to vote at a meeting 
11 of shareholders, such books shall be closed for at least 
12 ten days immediately preceding such meeting. In lieu 
13 of closing the stock transfer books, the bylaws, or in the 
14 absence of an applicable bylaw the board of directors, 
15 may fix in advance a date as the record date for any 
16 such determination of shareholders, such date in any 
17 case to be not more than fifty days and, in case of a meet-
18 ing of shareholders, not less than ten days prior to the 
19 date on which the particular action, requiring such de-
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20 termination of shareholders, is to be taken. If the stock 
21 transfer books are not closed and no record dat.e is fixed 
22 for the determination of shareholders entitled to notice 
23 of or to vote at a meeting of shareholders, or shareholders 
24 entitled to receive payment of a dividend, the date on 
25 which notice of the meeting is mailed or the date on 
26 which the resolution of the board of directors declaring 
27 such dividend is adopted, as the case . may be, shall be 
28 the record date for such determination of shareholders. 
29 When a determination of shareholders entitled to vote 
30 at any meeting of shareholders has been made as pro-
31 vided in this section, such determination shall apply to 
32 any adjournment thereof. 

§31-1-92. Voting record. 

1 The officer or agent having charge of the stock trans-
2 fer books for shares of a corporation shall make a com-
3 plete record of the shareholders entitled to vote at such 
4 meeting or any adjournment thereof, arranged in alpha-
5 betical order, with the address of and the number of 
6 shares held by each. Such record shall be produced and 
7 kept open at the time and place of the meeting and shall 
8 be subject to the inspection of any shareholder during 
9 the whole time of the meeting for the purposes thereof. 

10 Failure to comply with the requirements of this 
11 section shall not affect the validity of any action taken 
12 at such meeting. 

13 An officer or agent having charge of the stock transfer 
14 books who shall fail to prepare the record of share-
15 holders, or produce and keep it open for inspection at the 
16 meeting, as provided in this section, shall be liable to 
17 any shareholder suffering damage on account of such 
18 failure, to the extent of such damage. 

§31-1-93. Voting of shares. 

1 Each outstanding share, regardless of class, shall be 

2 entitled to one vote on each matter submitted to a vote 

3 at a meeting of shareholders except as may be otherwise 

4 provided in the articles of incorporation. If the articles 

5 of incorporation provide for more or less than one vote 
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6 for any share, on any matter, every reference in this 

7 article to a majority or other proportion of shares shall 
8 refer to such a majority or other proportion of votes 
9 entitled to be cast. 

10 Neither treasury shares, nor shares held by another 
11 corporation if a majority of the shares entitled to vote 
12 for the election of directors of such other corporation is 
13 held by the corporation, shall be voted at any meeting 
14 or counted in determining the total number of outstanding 
15 shares at any given time. 

16 A shareholder may vote either in person or by proxy 
17 executed in writing by the shareholder or by his duly 
18 authorized attorney-in-fact. No proxy shall be valid 
19 after eleven months from the date of its execution, unless 
20 otherwise provided in the proxy. 

21 At each election for dil'ectors every shareholder entitled 
22 to vote at such election shall have the right to vote, in 
23 person or by proxy, the number of shares owned by 
24 him for as many persons as there are directors to be 
25 elected and for whose election he has a right to vote, 
26 or to cumulate his votes by giving one candidate as many 
27 votes as the number of such directors multiplied by the 
28 number of his shares shall equal, or by distributing such 
29 votes on the same principle among any number of such 
30 candidates. 

31 Shares standing in the name of another corporation, 
32 domestic or foreign, may be voted by such officer, agent 
33 or proxy as the bylaws of such other corporation may 
34 prescribe, or, in the absence of such provision, as the 
35 board of directors of such other corporation may deter-
36 mine. 

37 Shares held by an administrator, executor, guardian, 
38 committee, curator or conservator may be voted by him, 
39 either in person or by proxy, without a transfer of such 
40 shares into his name. Shares standing in the name of 

41 a trustee may be voted by him, either in person or by 
42 proxy, but no trustee shall be entitled to vote shares 

43 held by him without a transfer of such shares into his 

44 name. 
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45 Shares standing in the name of a receiver may be 
46 voted by such receiver, and shares held by or under the 
47 control of a receiver may be voted by such receiver 
48 without the transfer thereof into his name if authority 
49 so to do be contained in an appropriate order of the court 
50 by which such receiver was appointed. 

51 A shareholder whose shares are pledged shall be en-
52 titled to vote such shares until the shares have been 
53 transferred into the name of the pledgee, and thereafter 
54 the pledgee shall be entitled to vote the shares so trans-
55 ferred. 

56 On and after the date on which written notice of re-
57 demption of redeemable shares has been mailed to the 
58 holders thereof and a sum sufficient to redeem such 
59 shares has been deposited with a bank or trust company 
60 with irrevocable instruction and authority to pay the 
61 redemption price to the holders thereof upon surrender 
62 of certificates therefor, such shares shall not be entitled 
63 to vote on any matter and shall not be deemed to be 
64 outstanding shares. 

§31-1-94. Voting trusts and agreements among shareholders. 

1 Any number of shareholders of a corporation may 
2 create a voting trust for the purpose of conferring upon 
3 a trustee or trustees the right to vote or otherwise rep-
4 resent their shares, for a period of not to exceed ten 
5 years, by entering into a written voting trust agreement 
6 specifying the terms and conditions of the voting trust, 
7 by depositing a counterpart of the agreement with the 
8 corporation at its principal office, and by transferring 
9 their shares to such trustee or trustees for the purposes 

10 of the agreement. Such trustee or trustees shall keep 
11 a record of the holders of voting trust certificates evi-
12 dencing a beneficial interest in the voting trust, giving 
13 the names and addresses of all such holders and the 

14 number and class of the shares in respect of which the 
15 voting trust certificates held by each are issued, and 

16 shall deposit a copy of such record with the corporation 
17 at its principal office. The counterpart of the voting 

18 trust agreement and the copy of such record so deposited 
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19 with the corporation shall be subject to the same right 
20 of examination by a shareholder of the corporation, in 
21 person or by agent or attorney, as are the books and 
22 :records of the corporation, and such counterpart and 
23 such copy of such record shall be subject to examination 
24 by any holder of record of a voting trust certificate, either 
25 in person or by agent or attorney, at any reasonable 
26 time for any proper purpose. 

27 Agreements among shareholders regarding the voting 
28 of their shares shall be valid and enforceable in accor-
29 dance with their terms. Such agreements shall not be 
30 subject to the provisions of this section regarding voting 
31 trusts. 

§31-1-95. Board of directors; powers; when vote recorded. 

1 The busm:ess and affairs of a corporation shall be man-
2 aged by a board of directors except as may be otherwise 
3 provided in the articles of incorporation. If any such 
4 provision is made in the articles of incorporation, the 
5 powers and duties conferred or imposed upon the board 
6 of director& by this article shall be exercised or per-
7 formed to such extent and by such person or persons as 
8 shall be provided in the articles of incorporation. Direc-
9 tors need not be resident!! of this state or shareholders 

10 of the corporation unless the articles of incorporation ll 
11 or bylaw,i ao require. The articles of incorporation or 
12 bylaws may prescribe other qualifications for directors. 
13 The board of directora shall have authority to fix . the 
14 compensation of directors unless otherwiae provided in 
15 the articles of incorporation. 

16 Any member of a board of directors, at his request, 
17 shall have the right to have his vote recorded in the 
18 minutes of such board of directors on any question com-
19 ing before the board. 

§31-1-00. Removal of directors. 

1 At a meeting of shareholders called expressly for that 
a purpose, directors may be removed in the manner pro-
3 vided in this section. Any director or the entire board 
4 of directors may be removed, with or without cause, 
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5 by a vote of the holders of a majority of the shares then 
6 entitled to vote at an election of directors. 

7 If less than the entire board is to be removed, no one 
8 of the directors may be removed if the votes cast against 
9 his removal would be sufficient to elect him. 

10 Whenever the holders of the shares of any class are 
11 entitled to elect one or more directors by the provisions 
12 of the articles of incorporation, the provisions of this 
13 section shall apply, in respect to the removal of a direc--
14 tor or directors so elected, to the vote of the holders of 
15 the outstanding shares of that class and not to the vote 
16 of the outstanding shares as a whole. 

§31-1-97. Director conflicts of interest. 

1 (a) No contract or other transaction between a cor-
2 poration and one or more of its directors or any other 
3 corporation, firm, association or entity in which one or 
4 more of its directors are directors or officers or are finan-
5 cially interested, shall be either void or voidable because 
6 of such relationship or interest or because such director 
7 or directors are present at the meeting of the board of 
8 directors or a committee thereof which authorizes, ap-
9 proves or ratifies such contract or transaction or because 

10 his or their votes are counted for such purpose, if: 

11 (1) The fact of such relationship or interest is dis-
12 closed or known to the board of directors or committee 
13 which authorizes, approves or ratifies the contract or 
14 transaction by a vote or consent sufficient for the purpose 
15 without counting the votes or consents of such interested 
16 directors; or 

17 (2) The fact of such relationship or interest is dis-
18 closed or known to the shareholders entitled to vote and 
19 they authorize, approve or ratify such contract or trans-
20 action by vote or written consent; or 

21 (3) The contract or transaction is fair and reasonable 
22  to the corporation. 

23 (b) Common or interested directors may be counted 
24 in determining the presence of a quorum at a meeting 
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25 of the board of directors or a committee thereof which 
26 authorizes, approves or ratifies such contract or trans-
27 action. 

28 (c) On any question involving the authorization, 
29 approval or ratification of any such contract or trans-
30 action, the names of those voting each way shall be 
31 entered on the record of their proceedings. 

§31-1-98. Executive and other committees. 

1 If the articles of incorporation or the bylaws so provide, 
2 the board of directors, by resolution adopted by a ma-
3 jority of the full board of directors, may designate from 
4 among its members an executive committee and one or 
5 more other committees each of which, to the extent 
6 provided in such resolution or in the articles of incor-
7 poration or the bylaws of the corporation, shall have and 
8 may exercise all the authority of the board of directors, 

9 but no such committee shall have the authority of the 
10 board of directors in reference to amending the articles 
11 of incorporation, adopting a plan of merger or consoli-
12 dation, recommending to the shareholders the sale, lease, 
13 exchange or other disposition of all or substantially all 
14 the property and assets of the corporation otherwise 
15 than in the usual and regular course of its business, 
16 recommending to the shareholders a voluntary dissolu-
17 tion of the corporation or a revocation thereof, or amend-
18 ing the bylaws of the corporation. The designation of 
19 any such committee and the delegation thereto of au-
20 thority shall not operate to relieve the board of directors, 
21 or any member thereof, of any responsibility imposed 
22 by law. 

§31-1-99. Dividends. 

1 The board of directors of a corporation may, from time 

2 to time, declare and the corporation may pay dividends 
3 in cash, property, or its own shares, except when the 
4 corporation is insolvent or when the payment thereof 
5 would render the corporation insolvent or when the 

6 declaration or payment thereof would be contrary to any 

7 restriction contained in the articles of incorporation, sub-

8 ject to the following provisions: 
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9 (a) Dividends may be declared and paid in cash or 
10 property only out of the unreserved and unrestricted 
11 earned surplus of the corporation, except as otherwise 
12 provided in this section. 

13 (b) If the articles of incorporation of a corporation 
14 engaged in the business of exploiting natural resources 
15 so provide, dividends may be declared and paid in cash 
16 out of the depletion reserves, but each such dividend 
17 shall be identified as a distribution of such reserves and 
18 the amount per share paid from such reserves shall be 
19 disclosed to the shareholders receiving the same con-
20 currently with the distribution thereof. 

21 (c) Dividends may be declared and paid in its own 
22 treasury shares. 

23 (d) Dividends may be declared and paid in its own 
24 authorized but unissued shares out of any unreserved 
25 and unrestricted surplus of the corporation upon the 
26 following conditions: 

27 (1) If a dividend is payable in its own shares having 
28 a par value, such shares shall be issued at not less than 
29 the par value thereof and there shall be transferred to 
30 stated capital at the time such dividend is paid an amount 
31 of surplus equal to the aggregate par value of the shares 
32 to be issued as a dividend. 

33 (2) If a dividend is payable in its own shares without 
34 par value, such shares shall be issued at such stated value 
35 as shall be fixed by the board of directors by resolution 
36 adopted at the time such dividend is declared, and there 
37 shall be transferred to stated capital at the time such 
38 dividend is paid an amount of surplus equal to the aggre-
39 gate stated value so fixed in respect of such shares; and 
40 the amount per share so transferred to stated capital 
41 shall be disclosed to the shareholders receiving such 
42 dividend concurrently with the payment thereof. 

43 (e) No dividend payable in shares of any class shall 
44 be paid to the holders of shares of any other class unless 
45 the articles of incorporation so provide or such payment 

46 is authorized by the affirmative vote or the written con-
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47 sent of the holders of at least a majority of the outstand-
48 ing shares of the class in which the payment is to be 
49 made. 

50 A split-up or division of the issued shares of any class 
51 into a greater nwnber of shares of the same class without 

52 increasing the stated capital of the corporation shall 
53 not be construed to be a share dividend within the mean-
54 ing of this section. 

§31-1-100. Distribution from capital surplus. 

1 The board of directors of a corporation may, from time 
2 to time, distribute to its shareholders out of capital sur-
3 plus of the corporation a portion of its assets, in cash or 
4 property, subject to the following provisions: 

5 (a) No such distribution shall be made at a time when 
6 the corporation is insolvent or when such distribution 
7 would render the corporation insolvent. 

8 (b) No such distribution shall be made unless the 
9 articles of incorporation so provide or such distribution 

10 is authorized by the affirmative vote of the holders of 
11 a majority of the outstanding shares of each class whether 
12 or not entitled to vote thereon by the provisions of the 
13 articles of incorporation of the corporation. 

14 (c) No such distribution shall be made to the holders 
15 of any class of shares unless all cumulative dividends 
16 accrued on all preferred or special classes of shares 
17 entitled to preferential dividends shall have been fully 
18 paid. 

19 (d) No such distribution shall be made to the holders 
20 of any class of shares which would reduce the remaining 
21 net assets of the corporation below the aggregate prefer-

22 ential amount payable in event of involuntary liquidation 

23 to the holders of shares having preferential rights to the 

24 assets of the corporation in the event of liquidation. 

25 (e) Each such distribution, when made, shall be iden-

26 tified as a distribution from capital surplus and the 

27 amount per share disclosed to the shareholders receiving 

28 the same concurrently with the distribution thereof. 
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29 The board of directors of a corporation may also, from 
30 time to time, distribute to the holders of its outstanding 
31 shares having a cumulative preferential right to receive 
32 dividends, in discharge of their cumulative dividend 
33 rights, dividends payable in cash out of the capital sur-
34 plus of the corporation, if at the time the corporation 
35 has no earned surplus and is not insolvent and would 
36 not thereby be rendered insolvent. Each such distribu-
37 tion when made, shall be identified as a payment of 
38 cumulative dividends out of capital surplus. 

§31-1-101. Loans to employees and directors. 

1 A corporation shall not lend money to or use its credit 
2 to assist its directors without authorization in the partic-
3 ular case by its shareholders, but may lend money to 
4 and use its credit to assist any employee of the corpora-
5 tion or of a subsidiary, including any such employee 
6 who is a director of the corporation, if the board of 
7 directors decides that such loan or assistance may benefit 
8 the corporation. 

§31-1-102. Liability of directors in· certain cases. 

1 In addition to any other liabilities imposed by law 
2 upon directors of a corporation: 

3 (a) Directors of a corporation who vote for or assent 
4 to the declaration of any dividend or other distribution 
5 of the assets of a corporation to its shareholders contrary 
6 to the provisions of this article or contrary to any re-
7 strictions contained in the articles of incorporation, shall 
8 be jointly and severally liable to the corporation for the 
9 amount of such dividend which is paid or the value of 

10 such assets which are distributed in excess of the amount 
11 of. such dividend or distribution which could have been 
12 paid or distributed without a violation of the provisions 
13 of this article or the restrictions in the articles of incor-
14 poration. 

15 (b) Directors of a corporation who vote for or assent 
16 to the purchase of its own shares contrary to the pro-
17 visions of this article shall be jointly and severally liable 
18 to the corporation for the amount of consideration paid 
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19 for such shares which is in excess of the maximum 
20 amount which could have been paid therefor without 
21 a violation of the provisions of this article. 

22 (c) The directors of a corporation who vote for or 
23 assent to any distribution of assets of a corporation to 
24 its shareholders during the liquidation of the corporation 
25 without the payment and discharge of, or making ade-
26 quate provision for, all known debts, obligations and 
27 liabilities of the corporation shall be jointly and severally 
28 liable to the corporation for the value of such assets 
29 which are distributed, to the extent that such debts, 
30 obligations and liabilities of the corporation are not 
31 thereafter paid and discharged. 

32 A director of a corporation who is present at a meeting 
33 of its board of directors at which action on any corporate 
34 matter is taken shall be presumed to have assented to the 
35 action taken unless his dissent shall be entered in the 
36 minutes of the meeting or unless he shall file his written 
37 dissent to such action with the secretary of the meeting 
38 before the adjournment thereof or shall forward such 
39 dissent by registered or certified mail, return receipt 
40 requested, to the secretary of the corporation immediately 
41 after the adjournment of the meeting. Such right to 
42 dissent shall not apply to a director who voted in favor 
43 of such action. 

44 A director shall not be liable under subdivision· (a), (b) 
45 or (c) of this section if he relied and acted in good faith 
46 upon financial statements of the corporation represented 
4 7 to him to be correct by the president or the officer of such 
48 corporation having charge of its books of account, . or 
49 stated in a written report by an independent public or 
50 certified public accountant or firm of such accountants 
51 fairly to reflect the financial condition of such corpora-
52 tion, nor shall he be so liable if in good faith in determin-
53 ing the amount available for any such dividend or distri-
54 bution he considered the assets to be of their book value. 

55 Any director against whom a claim shall be asserted 
56 under or pursuant to this section for the payment of a 

57 dividend or other distribution of assets of a corporation 
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58 and who shall be held liable thereon, shall be entitled 
59 to contri:bution from the shareholders who accepted or 
60 received any such dividend or assets, knowing such divi-
61 dend or distribution to have been made in violation of 
62 this article, in proportion to the amounts received by 
63 them. 

64 Any director against whom a claim shall be asserted 
65 under or pursuant to this section shall be entitled to 
66 contribution from the other directors who voted for or 
67 assented to the action upon which the claim is asserted. 

§31-1-103. Provisions relating to actions by shareholders. 
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No action shall be brought in this state by a share
holder in the right of a domestic or foreign corporation 
unless the plaintiff was a holder of record of shares or 
of voting trust certificates therefor at the time of the 
transaction of which he complains, or his shares or voting 
trust certificates thereafter devolved upon him by opera
tion of law from a person who was a holder of record 
at such time. 

In any action hereafter instituted in the right of any 
domestic or foreign corporation by the holder or holders 

• of record of shares of such corporation or of voting trust 
certificates therefor, the court having jurisdiction, upon 
final judgment and a finding that the action was brought 
without reasonable cause, may require the plaintiff or 
plaintiffs to pay to the parties named as defendant the 
reasonable expenses, including fees of attorneys, incurred 
by them in the defense of such action. 

In any action now pending or hereafter instituted or 
maintained in the right of any domestic or foreign 
corporation by the holder or holders of record of less 
than five percent of the outstanding shares of any class 
of such corporation or of voting trust certificates therefor, 
unless the shares or voting trust certificates so held have 
a market value in excess of twenty-five thousand dollars, 
the corporation in whose right such action is brought 
shall be entitled at any time before final judgment to 
require the plaintiff or plaintiffs to give security for the 
reasonable expenses, including fees of attorneys, that 
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29 may be incurred by it in connection with such action or 
30 may be incurred by other parties named as defendant 
31 for which it may become legally liable. Market value 
32 shall be determined as of the date that the plaintiff 
33 institutes the action or, in the case of an intervenor, as 
34 of the date that he becomes a party to the action. The 
35 amount of such security may from time to time be in-
36 creased or decreased, in the discretion of the court, upon 

37 showing that the security provided has or may become 
38 inadequate or is excessive. The corporation shall have 
39 recourse to such security in such amount as the court 
40 having jurisdiction shall determine upon the termination 
41 of such action, whether or not the court finds the action 
42 was brought without reasonable cause. 

§31-1-104. Officers; removal of officers. 

1 (a) The officers of a corporation shall consist of a 
2 president, one or more vice presidents as may be pre-
3 scribed by the bylaws, a secretary, and a treasurer, each 
4 of whom shall be elected by the board of directors at 
5 such time and in such manner as may be prescribed by 
6 the bylaws. Such other officers and assistant officers 
7 and agents as may be deemed necessary may be elected 
8 or appointed by the board of directors or chosen in such 
9 other manner as may be prescribed by the bylaws. Any 

10 two or more offices may be held by the same person, 
11 except the offices of president and secretary. 

12 All officers and agents of the corporation, as between 
13 themselves and the corporation, shall have such au-
14 thority and perform such duties in the management of the 
15 corporation as may be provided in the bylaws, or as may 
16 be determined by resolution of the board of directors 
17 not inconsistent with the bylaws. 

18 (b) Any officer or agent may be removed by the board 

19 of directors whenever in its judgment the best interests 
20 of the corporation will be served thereby, but such re-

21 moval shall be without prejudice to the contract rights, 
22 if any, of the person so removed. Election or appoint-

23 ment of an officer or agent shall not of itself create con-

24 tract rights. 
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§31-1-105. Books and records. 
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Each corporation shall keep correct and complete books 
and records of account and shall keep minutes of the 
proceedings of its shareholders and board of directors 
and shall keep at its principal office, or at the office 
of its transfer agent or registrar, a record of its share
holders, giving the names and addresses of all share
holders and the number and class of the shares held by 
each. Any books, records and minutes may be in writ
ten form or in any other form capable of being converted 
into written form within a reasonable time . 

.An.y person who shall have been a holder of record 
of shares or of voting trust certificates therefor at least 
six months .immediately preceding his demand or shall 
be the holder of record of, or the holder of record of 
voting trust certificates for, at least five percent of all 
the outstanding shares of the corporation, upon written 
demand stating the purpose thereof, shall have the right 
to examine, in person, or by agent or attorney, at any 
reasonable time or times, for any proper purpose, its 
relevant books and records of accounts, minutes, and 
record of shareholders and to make extracts therefrom. 

Any officer or agent who, or a corporation which, shall 
refuse to allow any such shareholder or holder of voting 
,trust certificates, or his agent or attorney, so to examine 
and make extracts from its books and records of account, 
minutes ·and record of shareholders, for any proper pur
pose, shall be liable to such shareholder or holder of 
voting trust certificates in a penalty of ten percent of 
the v-alue of the shares owned by such shareholder, or 
in respect of which such voting trust certificates are 
issued, in addition to any other damages or remedy 
afforded him by law. It shall be a defense to any 
action for penalties under this section that the per
son suing therefor has within two years sold or offered 
for sale any list of shareholders or of holders of voting 
trust certificates for shares of such corporation or any 
other corporation or has aided or abetted any person 
in procuring any list of shareholders or of holders of 
voting trust certificates for any such purpose, or has 



Ch. 13] CoRPORATIONS 261 

40 •improperly used any information secured through any 
41 prior examina,tion of the books and records of account, 
42 or minutes, or record of shareholders or of holders of 
43 voting trust certificates for shares of such corporation 
44 or any other corporation, or was not acting in good faith 
45 or for a proper purpose in making his demand. 

46 Nothing herein contained shall impair the power of. 
47 any court of oompetent jurisdiction, upon proof by a 
48 shareholder or holder of voting trust certificates of proper 
49 purpose, irrespective of the period of time during which 
50 such shareholder or holder of voting trust certificates 
51 shall have been a shareholder of record or a holder of 
52 record of voting trust certificates, and irrespective of 
53 the number of shares held by him or represented by vot-
54 ing trust certificates held by him, to compel the production 
55 for examination by such shareholder or holder of voting 
56 trust certificates of the books and records of account, 
57 minutes and record of shareholders of a corporation. 

58 Upon the written request of any shareholder or holder 
59 of voting trust certificates for shares of a corporation, 
60 the corporation shall mail to such shareholder or holder 
61 of voting trust certificates its most recent financial state-
62 ments showing in reasonable detail its assets and liabili-
63 ties and the results of its operations. 

§31-1-106. Right to amend articles of incorporation. 

1 A corporation may amend its articles of incorpora-
2 tion, from time to time, in any and as many respects 
3 as may be desired, so long as its articles of incorporation 
4 as amended contain only such provisions as might be 
5 lawfully contained in original articles of incorporation 
6 at the time of making such amendment, and, if a change 
7 in shares or the rights of shareholders, or an exchange, 

8 reclassification or cancellation of shares or rights of share-

9 holders is to be made, such provisions as may be neces-
10 sary to effect such change, exchange, reclassification or 
11 cancellation. 

12 In particular, and without limitation upon such 
13 general power of amendment, a corporation may 
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amend its articles of incorporation from time to 
time, so as: 

(a) To change its corporate name. 

(b) To change its period of duration. 

(c) To change, enlarge or diminish its corporate pur
poses. 

(d) To increase or decrease the aggregate number 
of shares, or shares of any class, which the corporation 
has authority to issue. 

(e) To increase or decrease the par value of the 
authorized shares of any class having a par value, whether 
issued or unissued. 

(f) To exchange, classify, reclassify or cancel all 
or any part of its shares, whether issued or un
issued. 

(g) To change the designation of all or any part of 
its shares, whether issued or uni.ssued, and to change 
the preferences, limitations, and the relative rights in 
respect of all or any part of its shares, whether issued 
or unissued. 

34 (h) To change shares having par value, whether 
35 issued or un:issued, into the same or a. different number 
36 of shares without par value, and to change shares with-
37 out par value, whether u;sued or unissued, into the same 
38 or ia different number of shares having a par value. 

39 (i) To change the shares of any class, whether issued 
40 · or unissued, and whether with or without par value, 
41 into a different number of shares of the same class or 
42 into the same or a different number of shares, either 
43 wiith or wiithout par value, of other classes. 

44 (j) To create new classes of sh-ares having rights and 
45 preferences ei-bher prior and superior or subordinate 
� and inferior to the shares of any class then authorized, 
47 whether issued or unissued. 

48 (k) To cancel or otherwise affect the right of the 
49 holders of the shares of any class to receive dividends 
50 which have accrued but have not been declared. 
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51 (I) To divide any preferred or special class of shares, 
52 whether issued or u:nissued, into series and fix and de-
53 termine ·the designation of such series and the variations 
54 in the refative rights and preferences as between the 
55 shares of such series. 

56 (m) To authorize the board of clixectors to establish, 
57 out of authoI'lized but unissued shares, series of any 
58 preferred or special class of shares and fix and determine 
59 the relative rights and preferences of the shares of any 
60 series so established. 

61 

62 

63 

64 

65 

66 

67 

(n) To authorize the board of clixectors to fix and 
determine the relative rights and preferences of the 
e.uthorized but unissued shares of series theretofore 
established in respect of which either the relative rights 
and preferences have not been fixed and determined or 
the relative rights and preferences theretofore fixed and 
determined are to be changed. 

68 (o) To revoke, diminish, or enlarge the authority of 
69 the board of clixectors to establish series out of authorized 
70 but unissued sharies of any preferred or special class and 
71 fix and determine the relative rights and preferences of 
72 the shares of any series so established. 

§31-1-107. Procedure to amend articles of incorporation. 

1 Amendments to the articles of incorporation shall be 
2 made in the following manner: 

3 (a) The board of directors sha1l adopt a resolution 
4 setting forth the proposed amendment ·and, if shares 
5 have been .issued, directing that it be submitted to a 
6 vote at a meeting of shareholders, which may be either 
7 the annual or a speciail meeting. If no shares have been 
8 issued, the amendment shall be adopted by resolution 
9 of the board of cm-ectors and the provisions for adop-

10 tion by shareholders shall not apply. The resolu-
11 tion may incorporate the proposed amendment in re-
12 stated articles of incorporation whdch contain a state-
13 ment that except for the designated amendment the 
14 restated articles of incorporation correctly set forth 'Wlith-
15 out change the correspon<ling provisions of the articles 

16 of incorporation as theretofore amended, and that the re-
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stated -articles of incorporation together with the desig
nated amendment supersede the original articles of incor
poration and all amendments thereto. 

(b) Written notice setting forth the proposed amend
ment or a summary of the changes to be effected there
by shall be given to each shareholder of record entitled 
to vote thereon within the time and in the manner 
provided in this article for the giving of notice of meet
mgs of shareholders. If the meeting be an annual meet
:ing, the proposed amendment or such summary may be 
included in the notice of such annual meeting. 

(c) At such meeting a vote of the shareholders enti
tled to vote thereon shall be taken on the proposed 
amendment. The proposed amendment shall be adopted 
upon receiving the affirmative vote of the holders of a 
majority of the shares entitled to vote thereon, unless 
any class of shares is entitled to vote thereon as a class, 
in which event the proposed amendment shall be adopted 
upon receiving the affirmative vote of the holders of a 
majority of the shares of each class of shares entitled to 
vote thereon as a class and of the total shares entitled 
to vote thereon. 

Any number of amendments may be submitted to the 
shareholders, and voted upon by them, at one meeting. 

§31-1-108. Class voting on amendments. 

1 The holders of the outstanding shares of a class shall 
2 be entitled to vote as a class upon a proposed amend-
3 ment, whether or not entitled to vote thereon by the 
4 provisions of the articles of .incorporation, !i.f the amend-
5 ment would: 

6 (a) Increase or decrease the aggregate number of 
7 authorized shares of such class. 

8 (b) Increase or decrease the pax value of the shares 

9 of such class. 

10 (c) Effect •an exchange, reclassification or cancella-

11 tion of all or part of the shares of such class. 

12 (d) Effect an exchange, or create a right of exchange, 



Ch. 13] CoRPORATIONS 265 

13 of all or any part of the shares of another class into the 
14 shares of such class. 

15 

16 

(e) Change the designations, preferences, limitations 
or relative rights of the shares of such class. 

17 (f) Change the shares of such class, whether with or 
18 without par value, mto the same or a different mun-
19 ber of shares, either with or without par value, of the 
20 same class or another class or classes. 

21 (g) Create a new class of shares having rights and 
22 preferences prior and superior ·to the shares of such class, 
23 or increase the rights and preferences or the number of 
24 authorized shares, of any class having rights and pref-
25 erences prior or superior to the shares of such class. 

26 (h) In the case of a preferred or special class of shares, 
27 divide the shares of such class mto series and fix and 
28 determine the designation of such series and the varia-
29 tions in the relative rights and preferences between the 
30 shares of such series, or authorize the board of directors 
31 to do so. 

32 
33 

34 

(i) Cancel or otherwise affect dividends on the shares 
of such class which have accrued but have not been 
declared. 

§31-1-109. Articles of amendment. 

1 The articles of amendment shall be executed in dupli-
2 cate by the corporation by its president or a vice presi-
3 dent and by its secretary or an assistant sercretary and 
4 veriified by one of the officers signing such articles, and 
5 shall set forth: 

6 

7 

(a) The name of the corporation. 

(b) The amendments so adopted. 

8 (c) The date of the adoption of the amendment by 

9 the shareholders, or by the board of directors where no 
10 shares have been issued. 

11 (d) The number of shares outstanding, and the num-

12 ber of shares entitled to vote thereon, and if the shares of 

13 any class are entitled to vote thereon as a class, the desig-

14 nation and number of outstanding shares entitled to vote 

15 thereon of each such class. 
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16 (e) The number of shares voted for and against such 
17 amendment, respectively, and, if the shares of any class 
18 are entitled to vote thereon as a class, the number of 
19 shares of each such class voted for and against such 
20 amendment, respectively, or if no shares have been issued, 
21 a statement to that effect. 
22 (f) If such amendment provides for an exchange, 
23 reclassification or cancellation of issued shares, and if 
24 the manner in which the same shall be effected is not set 
25 forth in the amendment, then a statement of the manner 
26 in which the same shall be effected. 
27 (g) If such amendment effects a change in the amount 
28 of stated capital, then a statement of the manner in 
29 which the same is effected and a statement, expressed in 
30 dollars, of the amount of stated capital as changed by 
31 such amendment. 

) 
§31-1-110. Restated articles of incorporation; procedures for 

r adoption; contents. 
1 A domestic corporation may at any time restate its 
2 articles of incorporation as theretofore amended, by a 
3 · resolution adopted by the board of directors. 

4 Upon the adoption of such resolution, restated articles 
5 of incorporation shall be executed in duplicate by the 
6 corporation by its president or a vice president and by 
7 its secretary or assistant secretary and verified by one 
8 of the officers signing such articles and shall set forth 
9 all of the operative provisions of the articles of incor-

10 poration as theretofore amended together with a state-
11 ment that the restated articles of incorporation correctly 
12 set forth without change the corresponding provisions 
13 of the articles of incorporation as theretofore amended 
14 and that the restated articles of incorporation supersede 
15 the original articles of incorporation and all amendments 
16 thereto. 

§31-1-111. 

1 (a) 

Amendment of articles of incorporation in reor
ganization proceedings; contents; purposes; pro
cedure for filing; issuance; recordation; admission 
in evidence. 

Whenever a plan of reorganization of a corpora-
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2 tion has been confirmed by order of a court of competent 
3 jurisdiction in proceedings for the reorganization of such 
4 corporations, pursuant to the provisions of any applicable 
5 statute of the United States relating to reorganizations 
6 of corporations, the articles of incorporation of the cor-
7 poration may be amended, in the manner provided in 
8 this section, in as many respects as may be necessary 
9 to carry out the plan and put it into effect, so long as the 

10 articles of incorporation as amended contain only such 
11 provisions as might be lawfully contained in original 
12 articles of incorporation at the time of making such 
13 amendment. 

14 (b) In particular and without limitation upon such 
15 general power of amendment, the articles of incorpora-
16 tion may be amended for such purpose so as to: 

17 (1) Change the corporate name, period of duration 
18 or corporate purposes of the corporation; 

19 (2) Repeal, alter or amend the bylaws of the corpora-

20 tion; 

21 (3) Change the aggregate number of shares or shares 
22 of any class which the corporation has authority to 
23 issue; 

24 (4) Change the preferences, limitations and relative 
25 rights in respect of all or any part of the shares of the 
26 corporation, and classify, reclassify or cancel all or any 
27 part thereof, whether issued or unissued; 

28 (5) Authorize the issuance of bonds, debentures or 
29 other obligations of the corporation, whether or not con-
30 vertible into shares of any class or bearing warrants or 
31 other evidences of optional rights to purchase or sub-

32 scribe for shares of any class, and fix the terms and con-
33 ditions thereof; and 

34 (6) Constitute or reconstitute and classify or reclas-
35 sify the board of directors of the corporation, and 
36 appoint directors and officers in place of or in addi-
37 tion to all or any of the directors or officers then in 

38 office. 
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(c) Amendments to the articles of incorporation 
pursuant to this section shall be made in the following 
manner: 

(1) Articles of amendment approved by order of such 
court shall be executed and verified in duplicate by such 
person or persons as the court shall designate or appoint 
for the purpose, and shall set forth the name of the 
corporation, the amendments of the articles of incorpora
tion approved by the court, the date of the order ap
proving the articles of amendment, the title of the pro
ceedings in which the order was entered, and a statement 
that such order was entered by a court having juris
diction of the proceedings for the reorganization of the 
corporation pursuant to the provisions of an applicable 
statute of the United States. 

(2) Duplicate originals of the articles of amendments 
shall be delivered to the secretary of state. If the secre
tary of state finds that the articles of amendment con
form to law he shall, when all fees have been paid as 
prescribed by law, (i) endorse on each of such duplicate 
originals the word "Filed," and the month, day and year 
of the filing thereof; (ii) file one of such duplicate orig
inals in his office; and (iii) issue a certificate of amend
ment to which he shall affix the other duplicate 
original. 

The certificate of amendment, together with the dupli
cate original of the articles of amendment affixed thereto 
by the secretary of state, shall be returned to the cor
poration or its representative. 

Upon the issuance of the certificate of amendment by 
the secretary of state, the amendment shall become 
effective and the articles of incorporation shall be deemed 
to be amended accordingly, without any action thereon 
by the directors or shareholders of the corporation and 

with the same effect as if the amendments had been 
adopted by unanimous action of the directors and share
holders of the corporation. 

(d) The certificate of amendment issued by the 
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77 secretary of state pursuant to this section, or a certified 
78 copy thereof, shall be recorded in the office of the appro-
79 priate county clerk in the same manner as original cer-
80 tificates of incorporation are required to be recorded, 
81 in accordance with the provisions of subsection (b) of 
82 section twenty-eight of this article and received in evi-
83 dence to the same extent as an original certificate of 
84 incorporation or a certified copy of such original. 

§31-1-112. Restriction on redemption or purchase of redeem-
able shares. 

1 No redemption or purchase of redeemable shares shall 
2 be made by a corporation when it is insolvent or when 
3 such redemption or purchase would render it insolvent, 
4 or which would reduce the net assets below the aggregate 
5 amount payable to the holders of shares having prior 
6 or equal rights to the assets of the corporation upon in-
7 voluntary dissolution. 

§31-1-113. Cancellation of redeemable shares by redemption 
or purchase; statement of cancellation; contents; 
filing. 

1 (a) When redeemable shares of a corporation are 
2 redeemed or purchased by the corporation, the redemp-

'I 3 tion or purchase shall effect a cancellation of such shares, 
I 4 and a statement of cancellation shall be filed as provided 

5 in this section. Thereupon such shares shall be restored 
6 to the status of authorized but unissued shares, unless 
7 the articles of incorporation provide that such shares 
8 when redeemed or purchased shall not be reissued, in 
9 which case the filing of the statement of cancellation 

10 shall constitute an amendment to the articles of incor-
11 poration and shall reduce the number of shares of the 
12 class so cancelled which the corporation is authorized 
13 to issue by the number of shares so cancelled. 

14 (b) The statement of cancellation shall be executed 

15 in duplicate by the corporation by its president or a vice 

16 president and by its secretary or an assistant secretary, 

17 and verified by one of the officers signing such statement, 

18 and shall set forth: 
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19 (1) The name of the corporation. 

[Ch. 13 

20 (2) The number of redeemable shares cancelled 
21 through redemption or purchase, itemized by classes 
22 and series. 

23 (3) The aggregate number of issued shares, itemized 
24 by classes and series, after giving effect to such can-
25 cellation. 

26 ( 4) The amount, expressed in dollars, of the stated 
27 capital of the corporation after giving effect to such 
28 cancellation. 

29 (5) If the articles of incorporation provide that the 
30 cancelled shares shall not be reissued, the number of 
31 shares which the corporation will have authority to issue 
32 itemized by classes and series, after giving effect to such 
33 cancellation. 

34 (c) Duplicate originals of such statement shall be 
35 delivered to the secretary of state. U the secretary of 
36 state :finds that such statement conforms to law, he shall, 
37 when all fees have been paid as prescribed by law, (i) 
38 endorse on each of such duplicate originals the word 
39 "Filed," and the month, day and year of the filing there-
40 of; (ii) file one of such duplicate originals in his office; 
41 and (iii) return the other duplicate original to the cor-
42 poration or its representative. 

43 Upon the filing of such statement of cancellation, the 
44 stated capital of the corporation shall be deemed to be 
45 reduced by that part of the stated capital which was, 
46 at the time of such cancellation, represented by the shares 
47 so cancelled. 

48 (d) Nothing contained in this section shall be con-
49 strued to forbid a cancellation of shares or a reduction 
50 of stated capital in any other manner permitted by this 
51 article. 

§31-1-114. Cancellation of other reacquired shares; statement 
of cancellation; contents; filing. 

1 (a) A corporation may at any time, by resolution of 
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2 its board of directors, cancel all or any part of the shares 
3 of the corporation of any class reacquired by it, other 
4 than redeemable shares redeemed or purchased, and in 
5 such event a statement of cancellation shall be filed as 
6 provided in this section. 

7 (b) The statement of cancellation shall be execu� 
8 in duplicate by the corporation by its president or a vice 
9 president and by its secretary or an assistant secretary, 

10 and verified by one of the officers signing such state-
11 ment, and shall set forth: 

12 (1) The name of the corporation. 

13 (2) The number of reacquired shares cancelled by 
14 resolution duly adopted by the board of directors, item-
15 ized by classes and series, and the date of its adop-
16 tion. 

17 (3) The aggregate number of issued shares, itemized 
18 by classes and series, after giving effect to such can-
19 cellation. 

20 (4) The amount, expressed in dollars, of the stated 
21 capital of the corporation after giving effect to such 
22 cancellation. 

23 (c) Duplicate originals of such statement shall be 
24 delivered to the secretary of state. If the secretary of 
25 state finds that such statement conforms to law, he shall, 
26 when all fees have been paid as prescribed by law, (i) 
27 endorse on each of such duplicate originals the word 
28 "Filed," and the month, day and year of the filing there-
29 of; (ii) file one of such duplicate originals in his office; 
30 and (iii) return the other duplicate original to the oor-
31 poration or its representative. 

32 Upon the filing of such statement of cancellation, the 
33 stated capital of the corporation shall be deemed to be 
34 reduced by that part of the stated capital which was, 
35 at the time of such cancellation, represented by the 

36 shares so cancelled, and the shares so cancelled shall be 
37 restored to the status of authorized but unissued shares. 

38 (d) Nothing contained in this section shall be con-
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39 strued to forbid a cancellation of shares or a reduction 
40 of stated capital in any other manner permitted by this 
41 article. 

§31-1-115. Reduction of stated capital without amendment of 
articles or cancellation of shares; statement re
quired to be filed and its contents; limitations. 

1 (a) A reduction of the stated capital of a corpora-
2 tion, where such reduction is not accompanied by any 
3 action requiring an amendment of the articles of incor-
4 poration and not accompanied by a cancellation of shares, 
5 may be made in the following manner: 

6 (1) The board of directors shall adopt a resolution 
7 setting forth the amount of the proposed reduction and 
8 the manner in which the reduction �all be effected, and 
9 directing that the question of such reduction be sub-

10 mitted to a vote at a meeting of shareholders, which may 
11 be either an annual or a special meeting. 

12 (2) Written notice, stating that the purpose or one 
13 of the purposes of such meeting is to consider the ques-
14, tion of reducing the stated capital of the corporation in 
15 the amount and manner proposed by the board of direc-
16 tors, shall be given to each shareholder of record entitled 
17 to vote thereon within the time and in the manner pro-
18 vided in this article for the giving of notice of meetings 
19 of shareholders. 

20 (3) At such meeting a vote of the shareholders en-
21 titled to vote thereon shall be taken on the question of 
22 approving the proposed reduction of stated capital, which 
23 shall require for its adoption the affirmative vote of the 
24 holders of a majority of the shares entitled to vote 
25 thereon. 

26 (b) When a reduction of the stated capital of a cor-
27 poration has been approved as provided in subsection 
28 (a) of this section, a statement shall be executed in 
29 duplicate by the corporation by its president or a vice 
30 president and by its secretary or an assistant secretary, 
31 and verified by one of the officers signing such statement, 
32 and shall set forth: 
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33 (1) The name of the corporation. 

273 

34 (2) A copy of .the resolution of the shareholders ap-
35 proving such reduction, and the date of its adoption. 

36 (3) The number of shares outstanding, and the num-
37 her of shares entitled to vote thereon. 

38 ( 4) The number of shares voted for and against such 
39 reduction, respectively. 

40 (5) A statement of the manner in which such reduc-
41 tion is effected and a statement expressed in dollars, of 
42 the amount of stated capital of the corporation after 
43 giving effect to such reduction. 

44 (c) Duplicate originals of such statement shall be 
45 delivered to the secretary of state. If -the secretary of 
46 state finds that such statement confonns to law, he shall, 
47 when all fees have been paid as prescribed by law, (i) 
48 endorse on each of such duplicate originals the word 
49 "Filed," and the month, day and year of the filing thereof; 
50 (ii) file one of such duplicate originals in his office; 
51 and (ill) return the other duplicate original to the cor-
52 poration or its representative. 

53 Upon the filing of such statement, the stated capital 
54 of the corporation shall be reduced as therein set 
55 forth. 

56 (d) No reduction of stated capital shall be made 
57 under the provisions of this section which would reduce 
58 the amount of the aggregate stated capital of the cor-
59 poration to an amount equal to or less than the aggre-
60 gate preferential amounts payable upon all issued shares 
61 having a preferential right in the assets of the corporation 
62 in the event of involuntary liquidation, plus the aggregate 
63 par value of all issued shares having a par value but no 
64 preferential rights in the assets of the corporation in the 
65 event of involuntary liquidation. 

§31-1-116. Special provisions relating to surplus and reserves. 

1 The surplus, if any, created by or arising out of a 
2 reduction of the stated capital of a corporation shall 

I ji 
11 



274 CoRPORATIONS [Ch. 13 

3 be capital surplus. The capital surplus of a corporation 
4 may be increased from time to time by a resolution of 
5 the board of directors directing that all or a part of the 
6 earned surplus of the corporation be transferred to cap-
7 ital surplus. 

8 A corporation may, by resolution of its board of direc-
9 tors, apply any part or all of its capital surplus to the 

10 reduction or elimination of any deficit arising from 
11 losses, however incurred, but only after first eliminating 
12 the earned surplus, if any, of the corporation by apply-
13 ing such losses against earned surplus and only to the 
14 extent that such losses exceed the earned surplus, if any. 
15 Each such application of capital surplus shall, to the 
16 extent thereof, effect a reduction of capital surplus. 

17 A corporation may, by resolution of its board of direc-
18 tors, create a reserve or reserves out of its earned surplus 
19 for any proper purpose or purposes, and may abolish 
20 any such reserve in the same manner. Earned surplus of 

21 the corporation to the extent so r.eserved shall not be 
22 available for the payment of dividends or other di.ll-
23 tributions by the corporation except as expressly per-
24 mitted by this article. 

§31-1-117. Merger or consolidation; approval by sbareholden; 
abandonment. 

1 The board of directors of each corporation intending 
2 to merge or consolidate with another corporation, upon 
3 approving such plan of merger or plan of consolidation, 
4 shall, by resolution, direct that the plan be submitted to 
5 a vote at a meeting of shareholders, which may be either 
6 an annual or a special meeting. Written notice shall be 
7 given to each shareholder of record, whether or not 
8 entitled to vote at such meeting, not less than twenty days 
9 ,before such meeting, in the manner provided in this 

10 article :for the giving of notice of meetings of share-
11 holders, and, whether the meeting be an annual or a 
12 special meeting, shall state that the purpose or one of 
13 the purposes is to consider the proposed plan of merger 
14 or consolidation. A copy or a summary of the plan of 
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15 merger or plan of consolidation, as the case may be, 
16 shall be included in or enclosed with such notice. 

17 At each such meeting, a vote of the shareholders shall 
18 be taken on the proposed plan of merger or consolida-
19 tion. The plan of merger or consolidation shall be ap-
20 proved upon receiving the affirmative vote of the holders 
21 of a majority of the shares entitled to vote thereon of 
22 each such corporation, unless any class of shares of any 
23 such corporation is entitled to vote thereon as a class, 
24 in which event, as to such corporation, the plan of merger 
25 or consolidation shall be approved upon receiving the 
26 affirmative vote of the holders of a majority of the 
27 shares of each class of shares entitled to vote thereon 
28 as a class and of the total shares entitled to vote thereon. 
29 Any class of shares of any such corporation shall be 
30 entitled to vote as a class if the plan of merger or con-
31 solidation, as the case may be, contains any provision 
32 which, if contained in a proposed ·amendment to articles 
33 of incorporation, would entitle such class of shares to 
34 vote as a class. 

35 After such approval by a vote of the shareholders of 
36 each corporation, and at any time prior to the filing of 
37 the articles of merger or consolidation, the merger or 
38 consolidation may be abandoned pursuant to provisions 
39 therefor, if any, set forth in the plan of merger or con-
40 solidation. 

§31-1-118. Contents required in articles of merger or consoli-
dation. 

1 Articles af merger or articles of consolidation shall, 
2 in addition to any other matters deemed appropriate, set 
3 forth: 

4 (1) The plan of merger or the plan of consolidation. 

5 (2) As to each corporation, the number of shares out-
6 standing, and, if the shares of any class are entitled to 
7 vote as a class, the designation and number of outstand-
8 ing shares of each such class. 

9 
10 

(3) As to each corporation, the number of shares 
voted for and against such plan respectively, and, if the 
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11 shares of any class are entitled to vote as a class, the 
12 number of shares of each class voted for and against 
13 such plan, respectively. 

§31-1-119. Merger of subsidiary corporation; procedures; ar
ticles of merger; recordation; admission in evi
dence. 

1 (a) Any corporation owning at least ninety percent 

2 of the outstanding shares of each class of another corpor-
3 ation may merge such other corporation into itself with-
4 out approval by a vote of the shareholders of either 
5 corporation. Its board of directors shall, by resolution, 
6 approve a plan of merger setting forth (i) the name of 
7 the subsidiary corporation and the name of the corpor-
8 ation owning at least ninety percent of its shares, which 
9 is hereinafter designated as the surviving corporation; 

10 and (ii) the manner and basis of converting the shares 
11 of the subsidiary corporation into shares, obligations or 
12 other securities of the surviving corporation or of any 
13 other corporation or, in whole or in part, into cash or 
14 other property. A copy of such plan of merger shall be 

15 mailed to each shareholder of record of the subsidiary 
16 corporation. 

17 (b) Articles of merger shall be executed in duplicate 
18 by the surviving corporation by its president or a vice 
19 president and by its secretary or an assistant secretary, 
20 and verified by one of its officers signing such articles, 
21 and shall set forth: 

22 (1) The plan of merger; 

23 (2) The number of outstanding shares of each class 
24 of the subsidiary corporation and the number of such 
25 shares of each class owned by the surviving corporation; 
26 and 

27 (3) The date of the mailing to shareholders of the 
28 subsidiary corporation of a copy of the plan of merger. 

29 (c) On and after the thirtieth day after the mailing 

30 of a copy of the plan of merger to shareholders of the 
31 subsidiary corporation or upon the waiver thereof by 

32 the holders of all outstanding shares, duplicate originals 



Ch. 13] CORPORATIONS 277 

33 of the articles of merger shall be delivered to the secre-
34 tary of state. If the secretary of state finds that such 
35 articles conform to law, he shall, when all fees have been 
36 paid as prescribed by law, (i) endorse on each of such 
37 duplicate originals the word "Filed," and the month, day 
38 and year of the filing thereof; (ii) file one of such dupli-
39 cate originals in his office; and (iii) issue a certificate of 
40 merger to which he shall affix the other duplicate 
41 original. 

42 The certificate of merger, together with the duplicate 
43 original of the articles of merger affixed thereto by the 

44 secretary of state, shall be returned to the surviving 
45 corporation or its representative. 

46 (d) The certificate of merger, or certified copy thereof, 
47 shall be recorded in the office of the appropriate county 

48 clerk in the same manner as original certificates of in-
49 corporation are required to be recorded, in accordance 
50 with the provisions of subsection (b) of section twenty-
51 eight of this article and received in evidence to the 
52 same extent as an original certificate of incorporation 
53 or a certified copy of such original. 

§31-1-120. Sale of assets in regular course of business and 
mortgage or pledge of assets. 

1 The sale, lease, exchange or other disposition of all, 
2 or substantially all, the property and assets of a corpor-
3 ation in the usual and regular course of its business, 
4 and the mortgage or pledge of any or all property and 
5 assets of a corporation whether or not in the usual and 
6 regular course of business, may be made upon such 

. 7 terms and conditions and for such consideration, which 
8 may consist in whole or in part of cash or other property, 

9 including shares, obligations or other securities of any 

10 other corporation, domestic or foreign, as shall be autho-
11 rized by its board of directors; and in any such case no 
12 authorization or consent of the shareholders shall be 
13 required. 

§31-1-121. Sale of assets other than in regular course of busi

ness. 

1 A sale, lease, exchange or other disposition of all, or 

:: 
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2 substantially all, the property and assets, with or with-
3 out the good will, of a corporation, if not in the usual 
4 and regular course of its business, may be made upon 
5 such terms and conditions and for such consideration, 
6 which may consist in whole or in part of cash or other 
7 property, including shares, obligations or other securities 
8 of any other corporation, domestic or foreign, as may 
9 be authorized in the following manner: 

10 (a) The board of directors shall adopt a resolution 
11 recommending such sale, lease, exchange or other dis-
12 position and directing the submission thereof to a vote 
13 at a meeting of shareholders, which may be either an 
14 annual or a special meeting. 

15 (b) Written notice shall be given to each shareholder 
16 of record, whether or not entitled to vote at such meet-
17 ing, not less than twenty days before such meeting, in 
18 the manner provided in this article for the giving of 
19 notice of meetings of shareholders, and, whether the meet-
20 ing be an annual or a special meeting, shall state that 
21 the purpose, or one of the purposes is to consider the 
22 proposed sale, lease, exchange or other disposition. 

23 (c) At such meeting the shareholders may authorize 
24 such sale, lease, exchange or other disposition and may 
25 fix, or may authorize the board of directors to fix, any 
26 or all of the terms and conditions thereof and the con-
27 sideration to be received by the corporation therefor. 
28 Such authorization shall require the affirmative vote of 
29 the holders of a majority of the shares of the corporation 
30 entitled to vote thereon, unless any class of shares is 
31 entitled to vote thereon as a class, in which event such 
32 authorization shall require the affirmative vote of the 
33 holders of a majority of the shares of each class of shares 
34 entitled to vote as a class thereon and of the total shares 
35 entitled to vote thereon. 

36 (d) After such authorization by a vote of share-
37 holders, the board of directors nevertheless, in its dis-

38 cretion, may abandon such sale, lease, exchange or other 
39 disposition of assets, subject to the rights of third parties 
40 under any contracts relating thereto, without further 

41 action or approval by shareholders. 
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§31-1-122. Right of shareholders to dissent. 

1 Any shareholder of a corporation shall have the right 
2 to dissent from any of the following corporate actions: 

3 (a) Any plan of merger or consolidation to which 
4 the corporation is a party; or 

5 (b) Any sale or exchange of all or substantially all 
6 of the property and assets of the corporation not made 
7 in the usual and regular course of its business, including 
8 a sale in dissolution, but not including a sale pursuant 
9 to an order of a court having jurisdiction in the premises 

10 or a sale for cash on terms requiring that all or sub-
11 stantially all of the net proceeds of sale be distributed 
12 to the shareholders in accordance with their respective 
13 interests within one year after the date of sale. 

14 A shareholder may dissent as to less than all of the 
15 shares registered in his name. In that event, his rights 
16 shall be determined as if the shares as to which he has 
17 dissented and his other shares were registered in the 
18 names of different shareholders. 

§31-1-123. Rights of dissenting shareholders; procedure for 
purchasing of dissenting shareholders' shares; 
civil action for determining value of shares; pro
cedure for transferring of such shares to corpora. 
tion and payment therefor. 

1 (a) Any shareholder electing to exercise his right to 
2 dissent, pursuant to section one hundred twenty-two of 
3 this article, shall file with the corporation, prior to or 
4 at the meeting of shareholders at which such proposed 
5 corporate action is submitted to a vote, a written ob-
6 jection to such proposed corporate action. If such pro-
7 posed corporate action be approved by the required vote 
8 and such shareholder shall not have voted in favor 
9 thereof, such shareholder may, within ten days after 

10 the date on which the vote was taken or if a corpora-

11 tion is to be merged without a vote of its shareholders 
12 into another corporation, any of its shareholders may, 
13 within fifteen days after the plan of such merger shall 
14 have been mailed to such shareholders, make written 
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15 demand on the corporation, or, in the case of a merger 
16 or consolidation, on the surviving or new corporation, 
17 domestic or foreign, for payment of the fair value of 
18 such shareholder's shares, and, if such proposed corporate 
19 action is effected, such corporation shall pay to such 
20 shareholder, upon surrender of the certificate or certifi-
21 cates representing such shares, the fair value thereof 
22 as of the day prior to the date on which the vote was 
23 taken approving the proposed corporate action, exclud-
24 ing any appreciation or depreciation in anticipation of 
25 such corporate action. Any shareholder failing to make 
26 demand within the ten-day period shall be bound by 
27 the terms of the proposed corporate action. Any share-
28 holder making such demand shall thereafter be entitled 
29 only to payment as in this section provided and shall 
30 not be entitled to vote or to exercise any other rights 
31 of a shareholder. 

32 (b) No such demand may be withdrawn unless the 
33 corporation shall consent thereto. If, however, such de-
34 mand shall be withdrawn upon consent, or if the pro-
35 posed corporate action shall be abandoned or rescinded 
36 or the shareholders shall revoke the authority to effect 
37 such action, or if, in the case of a merger, on the date 
38 of the filing of the articles of merger the surviving 
39 corporation, is the owner of all the outstanding shares 
40 of the other corporations, domestic and foreign, that 
41 are parties to the merger, or if no demand or petition 
42 !for the determination of fair value by a court of general 
43 civil jurisdiction have been made or filed within the 
44 time provided in subsection (e) of this section, or if a 
45 court of general civil jurisdiction shall determine that 
46 such shareholder is not entitled to the relief provided 
47 by this section, then the right of such shareholder to 
48 be paid the fair value of his shares shall cease and his 
49 status as a shareholder shall be restored, without preju-
50 dice to any corporate proceedings which may have been 
51 taken during the interim. 

52 (c) Within ten days after such corporate action is 
53 effected, the corporation, or, in the case of a merger or 

54 consolidation, the surviving or new -corporation, domestic 



Ch. 13] CORPORATIONS 281 

55 or foreign, shall give written notice thereof to each 
56 dissenting shareholder who has made demand as herein 
57 provided, and shall make a written offer to each share-
58 holder to pay for such shares at a specified price deemed 
59 by such corporation to be fair value thereof. Such 
60 notice and offer shall be accompanied by a balance 
61 sheet of the corporation the shares af which the dis-
62 senting shareholder holds, as of the latest available date 
63 and not more than twelve months prior to the making 
64 of such offer, and a profit and loss statement of such 
65 corporation for the twelve months' period ended on 
66 the date of such balance sheet. 

67 (d) If within thirty days after the date on which 
68 such corporate action is effected the fair value of such 
69 shares is agreed upon between any such dissenting share-
70 holder and the corporation, payment therefor shall be 
71 made within ninety days after the date on which such 
72 corporate action was effected, upon surrender of the 
73 certificate or certificates representing such shares. Upon 
74 payment of the agreed value the dissenting shareholder 
75 shall cease to have any interest in such shares. 

76 (e) If within such period af thirty days, a dissenting 
,j_ 77 shareholder and the corporation do not so agree, then 

78 the corporation shall within thirty days after receipt of 
79 written demand from any dissenting shareholder, which 
80 written demand must be given within siJcty days after 
81 the date on which such corporate action was effected, 
82 file a complaint in a court of general civil jurisdiction 
83 requesting that the fair value of such shares be found 
84 and determined, or the corporation may file such com-
85 plaint at any time within such sixty-day period at it.s 
86 own election. Such complaint shall be filed in any court 
87 of general civil jurisdiction in the county in which the 
88 principal office of the corporation is situated, or, if there 
89 be no such office in this state, in the county in which 
90 any dissenting shareholder resides or is found or in 
91 which the property of such corporation, or any part 
92 of i:t, may be. If the corporation shall fail to institute 
93 such proceedings, any dissenting shareholder may do so 
94 in the name of the corporation. All dissenting share-
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95 holders wherever residing, may be made parties to the 
96 proceedings as an action against their shares quasi in 
97 rem. A copy of the complaint shall be served on each 
98 dissenting shareholder who is a resident of this state in 
99 the same manner as in other civil actions. Dissenting 

100 shareholders who are nonresidents of this state shall 
101 be served a copy of the complaint by registered or centi-
102 fled mail, return receipt requested. In addition, service 
103 upon such nonresident shareholders shall be made by 
104 publication, as provided in Rule 4 (e) (2) of the West 
105 Virginia Rules of Civil Procedure. All shareholders 
106 who are parties to the proceeding shall be entitled to 
107 judgment against the corporation for the amount of 
108 the fair value of their shares. The court may, if it so 
109 elects, appoint one or more persons as appraisers to 
110 receive evidence and recommend a decision on the ques-
111 tion of fair value. The appraisers shall have such power 
112 and authority as shall be specified in the order af their 
113 appointment or any subsequent appointment. The judg-
114 ment shall be payable only upon and concurrently with 
115 the surrender to the corporation of the certificate or 
116 certificates representing such shares. Upon payment of 
117 the judgment, the dissenting shareholder shall cease to 
118 have any interest in such shares. 

119 The judgment shall include an allowance for interest 
120 at such rate as the court may find to be fair and equi-
121 table in all the circumstances, from the date on which 
122 the vote was taken on the proposed corporate action to 
123 the date of payment. 

124 The costs and expenses of any such proceeding shall be 
125 determined by the court and shall be assessed against the 
126 corporation, but all or any part of such costs and expenses 
127 may be apportioned and assessed as the court may deem 
128 equitable against any or all of the dissenting shareholders 
129 who are parties to the proceeding to whom the corpora-
130 tion shall have made an offer to pay for the shares if the 
131 coqrt shall find that the action of such shareholders in 
132 failing to accept such offer was arbitrary or vexatious or 
133 not in good faith. Such expenses shall include reasonable 
134 compensation for and reasonable expenses of the ap-
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135 praisers, but shall exclude the fees and expenses of 
136 counsel for and experts employed by any party; but if the 
137 fair value of the shares as determined materially ex-
138 ceeds the amount which the corporation offered to pay 
139 therefor, or if no offer was made, the court in its discre-
140 tion may award to any shareholder who is a party to the 
141 proceeding such sum as the court may determine to be 
142 reasonable compensation to any expert or experts em-
143 ployed by -the shareholder in the proceeding. Any party 
144 to the proceeding may appeal any judgment or ruling of 
145 the court as in other civil cases. 

146 (f) Within twenty days after demanding payment for 
147 his shares, each shareholder demanding payment shall 
148 submit the certificate or certificates representing his 
149 shares to the corporation for notation thereon that such 
150 demand has been made. His failure to do so shall, at the 
151 option of the corporation, terminate his rights under this 
152 section unless a court of general civil jurisdiction, for 
153 good and sufficient cause shown, shall otherwise direct. If 
154 shares represented by a certificate on which notation has 
155 been so made shall be transferred, each new certificate 
156 issued therefor shall bear similar notation, together with 
157 the name of the original dissenting holder of such shares, 
158 and a transferee of such shares shall acquire ·by such 
159 transfer no rights in the corporation other titan those 
160 which the original dissenting shareholder had after mak-
161 ing demand for payment of the fair value thereof. 

162 (g) Shares acquired by a corporation pursuant to 
163 payment of the agreed value therefor or to payment of 
164 the judgment entered therefor, as in this section provided, 
165 may be held and disposed of by such corporation as in 
166 the case of other treasury shares, except that, in the case 
167 of a merger or consolidation, they may be held and dis-
168 posed of as the plan of merger or consolidation may other-
169 wise provide. 

§31-1-124. Voluntary dissolution by incorporators. 

1 A corporation which has not commenced business and 
2 which has not issued any shares, may be voluntarily 

3 dissolved by its incorporators at any time in the follow
-4 ing manner: 
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5 (a) Articles of dissolution shall be executed in dupli-
6 cate by a majority of the incorporators and verified by 
7 them, and shall set forth: 

8 (1) The name of the corporation. 

9 (2) The date of issuance of its certificate of incor-
10 poration. 

11 (3) That none of its shares has been issued. 

12 (4) That the corporation has not commenced busi-
13 ness. 

14 (5) That the amount, if any, actually paid in on sub-
15 scriptions for its shares, less any part thereof disbursed 
16 for necessary expenses, has been returned to those en-
17 titled thereto. 

18 (6) That no debts of the corporation remain unpaid. 

19 (7) That a majority of the incorporators elect that 
20 the corporation be dissolved. 

21 (b) Duplicate originals of the articles of dissolution 
22 shall be delivered to the secretary of state. If the sec-
23 retary of state •finds that the articles of dissolution con-
24 form to law, he shall, subject to the provisions of section 
25 sixty-one of this article, and when all fees have been 
26 paid as prescribed by law, (i) endorse on each of such 
27 duplicate originals the word "Filed," and the month, 
28 day and year of the filing thereof; (ii) file one of such 
29 duplicate originals in his office; and (iii) issue a cer-
30 tificate of dissolution to which he shall affix the other 
31 duplicate original. 

32 (c) The certificate of dissolution, together with the 
33 duplicate original of the articles of dissolution affixed 
34 thereto ,by the secretary of state, shall be returned to 
35 the incorporators or their representative. 

36 (d) If the certificate of incorporation shall have been 
37 recorded in the office of the clerk of the county court 
38 of any county in the state, the incorporators or their 
39 representative shall record the certificates of dissolution 
40 in the office of. the clerk of the county court in which 
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41 the certificate of incorporation is recorded, and the clerk 
42 shall note on the margin of the record book in which 
43 the certificate of incorporation is engrossed the fact of 
44 the dissolution of the corporation, and upon such recor-
45 dation the existence of the corporation shall cease. 

§31-1-125. Voluntary dissolution by consent of shareholders. 
1 A corporation may be voluntarily dissolved by the 
2 written consent of all its shareholders. 

3 Upon the execution of such written consent, a state-
4 ment of intent to dissolve shall be executed in duplicate 
5 by the corporation by its president or a vice president 
6 and by its secretary or an assistant secretary, and verified 
7 by one of the officers signing such statement, which state

s ment shall set forth: 

9 (a) The name of the corporation. 

10 (b) The names and respective addresses of its offi-
11 cers. 

12 (c) The names and respective addresses of its direc-
13 tors. 

14 (d) A copy of the written consent signed by all share-
15 holders of the corporation. 

J 
16 (e) A statement that such written consent has been 
17 signed by all shareholders of the corporation or signed 
18 in their names by their attorneys thereunto duly au-
19 thorized. 

§31-1-126. Voluntary dissolution by act of corporation. 
1 A corporation may be dissolved by the act of the 
2 corporation, when authorized in the following manner: 

3 (a) The board of directors shall adopt a resolution 
4 recommending that the corporation be dissolved, and 
5 directing that the question of such dissolution be sub-
6 mitted to a vote at a meeting of shareholders, which 
7 may be either an annual or a special meeting. 

8 (b) Written notice shall be given to each shareholder 
9 of record entitled to vote at such meeting within the 
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10 time and in the manner provided in this article for the 
11 giving of notice of meetings of shareholders, and, whether 
12 the meeting be an annual or special meeting, shall state 
13 that the purpose, or one of the purposes, of such meeting 
14 is to consider the advisability of dissolving the cor-
15 poration. 

16 (c) At such meeting a vote of shareholders entitled 
17 to vote thereat shall be taken on a resolution to dissolve 
18 the corporation. Such resolution shall be adopted upon 
19 receiving the affirmative vote of the holders of a ma-
20 jority of the shares of the corporation entitled to vote 
21 thereon, unless any class of shares is entitled to vote 
22 thereon as a class, in which event the resolution shall be 
23 adopted upon receiving the affirmative vote of the hold-
24 ers of a majority of the shares of each class of shares 
25 entitled to vote thereon as a class and of the total shares 
26 entitled to vote thereon. 

27 (d) Upon the adoption of such resolution, a state-
28 ment of intent to dissolve shall be executed in duplicate 
29 by the corporation by its president or a vice president 
30 and by its secretary or an assistant secretary, and veri-
31 fled by on� of the officers signing such statement, which 
32 statement shall set forth: 

33 (1) The name of the corporation. 

34 (2) The names and respective addresses of its offi-
35 cers. 

36 (3) The names and respective addresses of its direc-
37 tors. 

38 (4) A copy of the resolution adopted by the share-
39 holders authorizing the dissolution of the corporation. 

40 (5) The number of shares outstanding, and, if the 
41 shares of any class are entitled to vote as a class, the 
42 designation and number of outstanding shares of each 
43 such class. 

44 (6) The number of shares voted for and against the 
45 resolution, respectively, and, if the shares of any class 
46 are entitled to vote as a class, the number of shares of 
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47 each such class voted for and against the resolution, 
48 respectively. 

§31-1-127. Filing of statement of intent to dissolve. 

1 Duplicate originals of the statement of intent to dis-
2 solve, whether by consent of shareholders or by act of 
3 the corporation, shall be delivered to the secretary of 
4 state. If the secretary of state finds that such statement 
5 conforms to law, he shall, subject to the provisions of sec-
6 tion sixty-one of this article, and when all fees have been 
7 paid as prescribed by law, (i) endorse on each of such 
8 duplicate originals the word "Filed," and the month, day 
9 and year of the filing thereof; (ii) file one of such duplicate 

10 originals in his office; and (iii) return the other dupli-
11 cate original to the corporation or its representative. 

§31-1-128. Effect of statement of intent to dissolve. 

1 Upon the filing by the secretary of state of a statement 
2 of intent to dissolve, whether by consent of shareholders 
3 or by act of the corporation, the corporation shall cease 
4 to carry on its business, except insofar as may be neces-
5 sary for the winding up thereof, but its corporate exis-
6 tence shall continue until a certificate of dissolution has 
7 been issued by the secretary of state or until an order 
8 dissolving the corporation has been entered by a court 
9 of competent jurisdiction as in this article provided. 

§31-1-129. Procedure after filing of statement of intent to dis-

solve. 

1 After the filing by the secretary of state of a statement 

2 of intent to dissolve: 

3 (a) The corporation shall immediately cause notice 

4 thereof to be mailed to each known creditor of the cor-

5 poration. 

6 (b) The corporation shall proceed to collect its assets, 

·7 convey and dispose of such of its properties as are not 

8 to be distributed in kind to its shareholders, pay, satisfy 
9 and discharge its liabilities and obligations and do all 

10 other acts required to liquidate its business and affairs, 
11 and, after paying or adequately providing for the pay-
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12 ment of all its obligations, distribute the remainder of 
13 its assets, either in cash or in kind, among its share-
14 holders according to their respective rights and 
15 interests. 

16 (c) The corporation, at any time during the liquida-
17 tion of its business and affairs, may make application to a 
18 court of competent jurisdiction within this state to have 
19 the liquidation continued under the supervision of the 
20 court as provided in this article. Such application shall 
21 be made by filing a complaint in the appropriate circuit 
22 court specified in section one hundred thirty-four of this 
23 article. 

§31-1-130. Revocation of voluntary dissolution proceedings by 
consent of shareholders. 

1 By the written consent of all of its shareholders, a cor-
2 poration may, at any time prior to the issuance of a cer-
3 tificate of dissolution by the secretary of state, revoke 
4 voluntary dissolution proceedings theretofore taken. 

5 Upon the execution of such written consent, a statement 
6 of revocation of voluntary dissolution proceedings shall be 
7 executed in duplicate by the corporation by its president 
8 or a vice president and by its secretary or an assistant 
9 secretary, and verified by one of the officers signing such 

10 statement, which statement shall set forth: 

11 

12 

(a) The name of the corporation. 

(b) 

13 (c) 
14 tors. 

The names and respective addresses of its officers. 

The names and respective addresses of its direc-

15 (d) A copy of the written consent signed by all share-
16 holders of the corporation revoking such voluntary dis-
17 solution proceedings. 

18 
19 

20 

(e) That such written consent has been signed by all 
shareholders of the corporation or signed in their names 
by their attorneys thereunto duly authorized. 

§31-1-131. Revocation of voluntary dissolution proceedings by 
act of corporation. 

1 By the act of the corporation, a corporation may, at any 
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2 time prior to the issuance of a certificate of dissolution by 

3 the secretary of state, revoke voluntary dissolution pro-
4 ceedings theretofore taken, in the following manner: 

5 (a) The board of directors shall adopt a resolution 

6 recommending that the voluntary dissolution proceedings 
7 be revoked, and directing that the question of such revoca-

8 tion be submitted to a vote at a special meeting of share-

9 holders. 

10 (b) Written notice, stating that the purpose or one of 
11 the purposes of such meeting is to consider the advis-

12 ability of revoking the voluntary dissolution proceedings, 

13 shall be given to each shareholder of record entitled to 
14 vote at such meeting within the time and in the manner 
15 provided in this article for the giving of notice of special 
16 meetings of shareholders. 

§31-1-132. Filing of statement of revocation of voluntary dis-
solution proceedings. 

1 Duplicate originals of the statement of revocation of 
2 voluntary dissolution proceedings, whether by consent of 

3 shareholders or by act of the corporation, shall be de-
4 livered to the secretary of state. If the secretary of state 
5 finds that such statement conforms to law, he shall, when 
6 all fees have been paid as prescribed by law, (i) endorse 
7 on each of such duplicate originals the word "Filed," and 
8 the month, day and year of the filing thereof; (ii) file one 
9 of such duplicate originals in his office; and (iii) return 

10 the other duplicate original to the corporation or its rep-
11 resentative. 

§31-1-133. Effect of statement of revocation of voluntary dis-
solution proceedings. 

1 Upon the filing by the secretary of state of a statement 

2 of revocation of voluntary dissolution proceedings, wheth-

3 er by consent of shareholders or by act of the corpora-

4 tdon, the revocation of the voluntary dissolution proceed-

5 ings shall become effective and the corporation may 

6 again carry on its business. 



290 CoRPORATIONS [Ch. 13 

§31-1-134. Actions for dissolution by shareholders; right of 
majority shareholders to purchase plaintiffs' 
shares; appeal 

1 If not less than one fifth in interest of the shareholders 
2 of a corpomtion desire t.o wind up its affairs, they may 
3 apply by complaint to the circuit court of the county in 
4 which the principal office of such corporation is situ-
5 ated, or, if there be no such office in this state, t.o the 
6 circuit court of the county in which the other sharehold-
7 ers, or any one or more of them, reside or are found, or 
8 in which the property of such corporation or any part of it 
9 may be, setting forth in the complaint the grounds of their 

10 applioation, and the court may thereupon proceed accord-
11 ing to the principles and usages of law and equity to 
12 hear the matter, and, if sufficient cause therefor be shown, 
13 to order a dissolution of the corporation and make such 
14 orders and judgments, and award such injunctions in the 
15 cause as justice and right may require. In any such action 
16 the defendant holders of a majority of the shares of the 
17 outstanding st.ock of such corporation shall have the right 
18 to avoid the appointment of a receiver or the dissolution 
19 of such corporation by purchasing the shares of stock 
20 owned by the plaintiffs at their fair cash value. If the 
21 defendant shareholders shall elect to purchase the shares 
22 of stock owned by the plaintiffs and are unable to agree 
23 with the plaintiffs upon the fair cash value of such shares, 
24 and shall give bond with sufficient security to protect the 
25 interests and rights of the plaintiffs and to assure unto 
26 the plaintiffs the payment of the value of their shares of 
27 stock, the court shall stay the action or proceeding and 
28 shall proceed ;to ascertain and fix the value of the shares of 
29 stock owned by the plaintiffs. For such purpose the court 
30 shall appoint three msinterested commissioners t.o appraiise 
31 the fair value of such shares of stock, and shall make an 
32 order referring the matter to the commissioners so ap• 
33 pointed for the purpose of ascerta:lning such value; and 
34 such order shall prescribe the time and manner of pro-
35 ducing evidence, if evidence be required. The award of 
36 such commissioners, or of a majority of them, when con• 
37 :firmed by the court shall be final and conclusive upon all 
38 parties, and the court shall enter a judgment for the 
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39 amount of such award against such defendant sharehold-
40 ers and the surety or sureties on such bond, and such 
41 judgment may be enforced in the same manner as other 
42 orders and judgments of such court. Any shareholder, 
43 feeling aggrieved by such action of the court, may appeal 
44 to the supreme court of appeals of this state, as otherwise 
45 provided by law. The defendant shareholders shall pay to 

46 the plaintiff shareholders the value of their stock ascer-
47 tained and ordered as aforesaid, or, in case of an appeal, 
48 as fixed on such appeal; and, on receiving such payment or 
49 the tender thereof, such plaintiff shareholders shall trans-
50 fer their stock 1x> the defendant shareholders. 

§31-1-135. Application of assets in liquidation of corporation 
by court. 

1 In all proceedings to liquidate the assets and business 
2 or affairs of a business corporation, pursuant to section 
3 forty-one of this article, the assets of such corporation 
4 or the proceeds resulting from a sale, conveyance or other 
5 disposition thereof shall be applied to the expenses of such 
6 liquidation •and to the payment of the liabilities and 
7 obligations of the corporation, and any remaining assets or 
8 proceeds shall be distributed among its shareholders 
9 ,according to their respective rights and interests. 

PART IV. NONPROFIT CORPORATIONS. 

§31-1-136. Use of term "corporation." 

1 As used in Part IV of this article, the term "corpora-
2 tion" shall refer exclusively to nonprofit corporations. 

§31-1-137. Members. 

1 A corporation may have one or more classes of members 
2 or may have no members. If the corporation has one or 
3 more classes of members, the designation of such class or 
4 classes, the manner of election or appointment and the 
5 qualifications and rights of the members of each class 
6 shall be set forth in the articles of mcorporation or the 
7 bylaws. If the corporation has no members, that fact shall 
8 be set forth in the articles of incorporation or the bylaws. 
9 A corporation may issue certificates evidencing member-

10 ship therein. 
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11 The directors, officers, employees and members of the 
12 corporation shall not, as such, be liable on its obligations. 

§31-1-138. Voting. 

1 The right of the members, or any class or cl:asses of 
2 members, to vote may be limited, enlarged or denied to 
3 the extent specified in the articles of incorporation or the 
4 byl,aws. Unless so limited, enlarged or denied, each mem-
5 ber, regaTdless of class, shall be entitled to one vote on 
6 each matter submitted to a vote of members. 

7 A member entitled to vote may vote in person or, unless 
8 the articles of incorporation or the bylaws otherwise pro-
9 vide, may vote by proxy executed in writing by the mem-

10 ber or by his duly authorized attorney-in-fact. No proxy 
11 shall be valid after eleven months from the date of its 
12 execution, unless otherwise provided in the proxy. Where 
13 directors or officers are to be elected by members, the 
14 bylaws may provide that such elections may be conducted 
15 by mail. 

16 The articles of incorporation or the bylaws may provide 
17 that in all elections for directors every member entitled to 
18 vote shall have the right to cumulate his vote and to give 
19 one candidate a number of votes equal to his vote multi-
20 plied by the number of directors to be elected, or by 
21 dismbuting such votes on the same principle among any 
22 number of such candidates. 

23 If a corporation has no members or its members have no 
24 right to vote, the directors shall have the sole voting 
25 power. 

§31-1-139. Board of directors. 

1 The affairs of a corporation shall be managed by a 
2 board of directors. Directors need not be residents of this 
3 state or members of the corporation unless the articles of 
4 incorporation or the bylaws so require. The articles of 
5 incorporation or the bylaws may prescribe other qualifi-
6 cations for directors. 

§31-1-140. Removal of directors. 

1 A director may be removed from office pursuant to any 
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2 procedure therefor provided in the articles of :incorpora-
3 tion or bylaws. 

§31-1-141. Committees; authority; limitations of authority. 

1 If the articles of incorporation or the bylaws so provide, 
2 the board of directors, by resolution adopted by a majority 
3 of the directors :in office, may designate and appoint one 
4 or more committees each of which shall consist of two 
5 or more directors, which committees, to the extent pro-
6 vided :in such resolution, lin the articles of :incorporation 
7 or in the bylaws of the corporation, shall have and exer-
8 cise all the authority of the board of directors, except that 
9 no sueh committee shall have the authority of the board 

10 of directors in reference to (i) amending, alter:ing or 
11 repealing the bylaws; (ii) electing, appointing or remov-
12 :ing any member of any such committees or any director 
13 or officer of the corporation; (iii) amending the articles 
14 of incorporation, restating articles of incorporation, adopt-
15 fag a plan of merger or adopting a plan of consolidation 
16 with another corporation; (iv) authorizing the sale, lease, 
17 exchange or mortgage of all or substantially all of the 
18 property and assets of the corporation; (v) authoriz:ing 
19 the voluntary dissolution of the corporation or revoking 
20 proceedings therefor; (vi) adopting a plan for the dis-
21 tribution of the assets of the corporation; or (vii) amend-
22 ing, altering or repealing any resolution of the board of 
23 ilirectors which by its terms provides that it shall not be 
24 amended, altered or repealed by such committee. The 
25 designation and appointment of any such committee and 
26 i:he delegation thereto of authority shall not operate to 
27 relieve the board of directors, or any individual director 
28 of any responsibility imposed upon it or him by law. 

§31-1-142. Officers; removal of officers. 

1 (a) The officers of a corporaition shall consist of a 
2 president, one or more vice presidents, a secretary, a 
3 treasurer and such other officers and assistant officers as 
4 may be deemed necessary, each of whom shall be elected 
5 or appointed at such time and :in such manner and for 

6 such terms not exeeeding three years as may be prescribed 
7 in the articles of incorporation or the bylaws. In the 

8 absence of any such provision, all officers shall be elected 
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9 or appointed annually by the board of directors. If the 
10 bylaws so provide, any two or more offices may be held 
11 -by the same person, except the offices of president and 
12 secretary. 

13 The amcles of incorporation or the bylaws may provide 
14 that any one or more officers of the corporation shall be 
15 ex officio members of the board of directors. 

16 The officers of a corporation may be designated by such 
17 additional titles a.s may be provided in the articles of 
18 incorporation or the bylaws. 

19 (b) Any officer elected or appointed may be removed 
20 by the persons authorized to elect or appoint such officer 
21 whenever in their judgment the best interests of the 
22 corporation will. be served thereby. The removal of an 
23 officer shall be without prejudice to the contract rights, 
24 ii:f any, of the officer so removed. Eleotion or appointment 
25 of an officer or agent shall not of itself create contract 
26 rights. 

§31-1-143. Books and records. 

1 Each corporation shall keep correct and complete books 

2 and records of account and shall keep minutes of the 
3 proceedings of its members, board of directors and oom-
4 mittees having any of the authority of the board of 
5 directors; and shall keep at its principal office in this 
6 state a record of the names and addresses of its members 
7 entitled to vote. All books and records of a corporation 
8 may be inspected by any member, or his agent or atitor-
9 ney, for any proper purpose at any reasonable time. 

§31-1-144. Shares of stock permitted; dividends prohibited. 

1 Corporations may have or issue shares of stock. No 
2 dividend shall be paid and no part of the income or profit 
3 of. a corporation shall be rustributed to its members, 
4 di.rectors or officers. A corporation may pay compensation 
5 :in a reasonable amoun,t to its members, directors, or 

6 officers for services rendered, may confer benefits upon its 

7 members in confonnity with its purposes, and upon 
8 dissolution or final liquidation may make distributions to 

9 its members as pennitted by this article, and no such 
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10 payment, benefit or distribution shall be deemed to be a 
11 dividend or a distribution of income or profit. 

§31-1-145. Loans to directors and officers prohibited. 

1 No loans shall be made by a corpora,tion to its directors 
2 or officers. Any director or officer who assents to or 
3 participates in the making of -any such loan shall be 
4 liable to the corporaition for the amount of such loan until 
5 the repayment thereof. 

§31-1-146. Right to amend articles of incorporation. 

1 A corporation may amend its articles of incorporation 
2 from time to time, in any and as many respects as may be 
3 desired, so long as its articles of incorporation as amended 
4 contain only such provisions as are lawful under this 
5 article. 

§31-1-147. Procedure to amend articles of incorporation. 

1 Amendments to the articles of incorporation shall be 
2 made in the following manner: 

3 (a) If there are members entitled to wte thereon, the 
4 board of directors shall adopt a resolution setting forth 
5 the proposed amendments and directing that they be sub-
6 mitted to a vote at a meeting of members entitled to vote 
7 thereon, which may be either an annual or a special meet-
8 ing. Written notice setting forth the proposed amendment 
9 or a summary of the changes to be effected thereby shall 

10 be given to each member entitled to vote at such meeting 
11 wi<bh.in the time and in the manner provided in this article 
12 for the giving of notice of meetings of members. The pro-
13 posed amendment shall be adopted upon receiving a 
14 majority of the votes which members present at 
15 such meeting or represented by proxy are entitled to 
16 cast. 

17 (b) If there are no members, or no members entitled to 
18 vote thereon, an amendment shall be adopted at a meeting 
19 of the board of directors upon receiving the vote of a 
20 majority of the directors in office. 

21 
22 

Any nwnber of amendments may be submitted and 
voted upon at any one meeting. 
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§31-1-148. Articles of amendment. 

1 The articles of amendment shall be executed in dupli-
2 cate by the corporation by its president or a vice president 
3 and by its secretary or an assistant secretary and shall 
4 set forth: 

5 (a) The name of the corporation. 

6 (b) The amendment so adopted. 

7 (c) If there axe members entitled to vote thereon, (1) 
8 a statement setting forth the date of the meeting of mem-
9 b= at which the amendment was adopted, that a quorum 

10 was present at such meeting, and that such amendment 
11 received a majority of the votes which members 
12 present at such meeting or represented by proxy were 
13 entitled to cast, or (2) a statement thait such amendment 
14 was adopted by a consent in writing signed by all mem-
15 hers entitled to vote with respect thereto. 

16 (d) If there are no members, or no members entitled to 
17 vote thereon, a statement of such fact, the daite of the 
18 meeting of the board of directors at which the amendment 
19 was adopted, and a statement of the faot that such amend-
20 ment received the vote of a majority of the directors in 
21 office. 

§31-1-149. Restated articles of incorporation; procedures for 
adoption; contents. 

1 (a) A domestic corporation may at any time restate its 
2 articles of incorporation as theretofore amended, in the 
3 following manner: 

4 (1) If there are members entitled to vote thereon, the 
5 board of direotors shall adopt a resolution setting forth 
6 the proposed restated articles of incorporation and dd!reot-
7 ing that they be submitted to a vote at a meeting of 
8 members entitled to vote thereon, which may be either an 
9 annual or a special meeting. 

10 (2) Written notice setting forth the proposed restated 
11 articles or a summary of the provisions thereof shall be 
12 given to each member en,tmtled to vote thereon, within the 
13 time and in the manner provided in this article for the 
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14 givmg of notice of meetings of members. If the meeting be 
15 an annual meeting, the proposed restated articles or a 
16 summary of the provisions thereof may be included in the 
17 not.rice of such annual meeting. 

18 (3) At such meeting a vote of the members entitled to 
19 vote thereon shall be taken on the proposed restated 
20 articles, which shall be adopted upon receiving the 
21 affirmative vote of a majority of the members entitled to 
22 vote thereon present at such mee1ling or represented by 
23 proxy. 

24 
25 
26 
27 
28 

(4) If there are no members, or no members entitled to 
vote thereon, the proposed restated articles shall be 
adopted at a meeting of the board of directors upon 
receiving the affirmative vote of a majority of the dJirec.. 
tors in office. 

29 (b) Upon such approval, restated articles of incorpora-
30 tion shal1 be executed in duplicate by the corporation by 
31 its president or vice president and by its secretary or 
32 assistant secretary and shall set forth: 

33 

34 

(1) The name of the corporation. 

(2) The perii.od of its duration. 

35 (3) The purpose or purposes which the corporation is 
36 authorized to pursue. 

37 (4) Any other provisions, not inconsistent with law, 
38 which are then set forth in the articles of incorporation as 
39 theretofore amended, except that irt shall not be necessary 
40 to set forth lin the restated a,rticles of incorporation the 
41 address of the principal office of the corporation, its dii-
42 rectors or its incorporators. 

43 The restated articles of incorporation shal1 state tha.t 
44 they correctly set forth the provisions of the articles of 
45 incorporation a.s theretofore amended, tha.t they have been 
46 duly adopted a.s required by law and that they supersede 
47 the original articles of incorporation and all amendments 
48 thereto. 

§31·1-150. Approval of merger or consolidation; abandonment. 

1 A plan of merger or consolidation shall be adopted in 
2 the following manner: 
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3 (a) If the members of any merging or consolidating 
4 corporation are entitled to vote thereon, the board of 
5 directors of such corporation shall adopt a resolution 
6 approving the proposed plan and directing that it be 
7 submitted to a vote at a meeting of members entitled to 
8 vote thereon, which may be either an annual or a special 
9 meeting. Written notice setting iforth the proposed plan 

10 or a summary thereof shall be given to each member 
11 entitled to vote at such meeting within the time and in 
12 the manner provided in this article for the giving of 
13 notice of meetings of members. The proposed plan shall 
14 be adopted upon receiving the approval of the majority 
15 of the votes which members present at each such meeting 
16 or represented by proxy are entitled to cast. 

17 (b) If any merging or consolidating corporation has 
18 no mem.bers, or no members entitled to vote thereon, a 
19 plan of merger or consolidation shall be adopted at a 
20 meeting of the board of directors of such corporation 
21 upon receiving the vote of a majority of the directors in 
22 office. 

23 After such approval, and at any time prior to the filing 
24 of the articles of merger or consolidation, the merger or 
25 consolidation may be abandoned pursuant to provisions 
26 therefor, if any, set forth in the plan of merger or 
27 consolidation. 

§31-1-151. Contents required in articles of merger or consoli-
dation. 

1 Articles of merger or articles of consolidation shall, 
2 in addition to any other matters deemed appropriate, set 
3 forth: 

4 (1) The plan of merger or the plan of consolidation. 

5 (2) If the members of any merging or consolidating 

6 corporation are entitled to vote thereon, then as to each 
7 such corporation (i) a statement setting forth the date 
8 of the meeting of members at which the plan was 
9 adopted, that a quorum was present at such meeting, 

10 and that such plan received a majority of the votes 

11 which members present at such meeting or represented 
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12 by proxy were entitled to cast, or (ii) a statement that 
13 such amendment was adopted by a consent in writing 
14 signed by all members entitled to vote with respect 
15 thereto. 

16 (3) If any merging or consolidating corporation has 
17 no members, or no members entitled to vote thereon, 
18 then as to each such corporation a statement of such 
19 fact, the date of the meeting of the board of directors at 
20 which the plan was adopted and a statement of the fact 
21 that such plan received the vote of a majority of the di-
22 rectors in office. 

§31-1-152. Sale, lease, exchange or mortgage of assets. 

1 A sale, lease, exchange, mortgage, pledge or other dis-
2 position of all, or substantially all, the property and as-
3 sets of a corporation may be made upon such terms and 
4 conditions and for such consideration, which may consist 
5 in whole or in part of money or property, real or personal, 
6 including shares of any corporation, domestic or foreign, 
7 whether stock or nonstock and whether or not organized 
8 for profit, as may be authorized in the following manner: 

9 (a) If there are members entitled t.o vote thereon, the 
10 board of directors shall adopt a resolution recommend-
11 ing such sale, lease, exchange, mortgage, pledge or other 
12 disposition and directing that it be submitted t.o a vote at 
13 a meeting of members entitled to vote thereon, which 
14 may be either an annual or a special meeting. Written 
15 notice stating that the purpose, or one of the purposes, 
16 of such meeting is te consider the sale, lease, exchange, 
17 mortgage, pledge or other disposition of all, or substan-
18 tially all, the property and assets of the corporation shall 
19 be given t.o each member entitled to vote at such meeting, 
20 within the time and in the manner provided by this article 
21 for the giving of notice of meetings of members. At such 
22 meeting the members may authorize such sale, lease, ex-
23 change, mortgage, pledge or other disposition and may 
24 fix, or may authorize the board of directors t.o fix, any or 

25 all of the terms and conditions thereof and the considera-

26 ti.on to be received by the corporation therefor. Such 

27 authorization shall require the approval of the majority 
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28 of the votes which members present at such meeting or 
29 represented by proxy are entitled to cast. After such 
30 authorization by a vote of members, the board of directors 
31 nevertheless, in its discretion, may abandon such sale, 
32 lease, exchange, mortgage, pledge or other disposition of 
33 assets, subject to the rights of third parties under any con-
34 tracts relating thereto, without further action or approval 
35 by members. 

36 (b) If there are no members, or no members entitled 
37 to vote thereon, a sale, lease, exchange, mortgage, pledge 
38 or other disposition of all or substantially all of the prop-
39 erty and assets of a corporation shall be authorized upon 
40 receiving the vote of a majority of the directors in office. 

§31-1-153. Right of members to dissent; procedures for de-
termining value of dissenting members' interests. 

1 (a) Any member of a corporation who holds shares of 
2 or owns an interest in such corporation shall have the 
3 right to dissent from any of the following corporate ac-
4 tions: 

5 (1) Any plan of merger or consolidation to which the 
6 corporation is a party; or 

7 (2) Any sale or exchange of all or substantially all of 
8 the property and assets of the corporation not made in the 
9 usual and regular course of its business, including a sale 

10 in dissolution but not including a sale pursuant to an order 
11 of a court having jurisdiction in the premises or a sale for 
12 cash on terms requiring that all or substantially all of the 
13 net proceeds of sale be distributed to the members in ac-
14 cordance with their respective interests within one year 
15 after the date of sale. 

16 (b) All of the rights enjoyed by dissenting sharehold-

17 ers, as provided in section one hundred twenty-three of 

18 this article, shall apply to and be enjoyed by any mem-

19 ber electing to exercise his right af dissent, and all of the 

20 procedures relating to the valuation and purchase of such 
21 dissenting member's shares or interest in the corporation 
22 and to the payment therefor as are contained in said sec-

23 tion one hundred twenty-three shall apply to such dis-
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24 senting member's shares or interest to the same extent 
25 as if said section one hundred twenty-three were set forth 
26 in extenso in this section. Similarly, the right to judicial 
27 relief, as provided for dissenting shareholders in said sec-
28 tion one hundred twenty-three, shall be available to the 
29 same extent as specified in such section, and the same 
30 procedures therein outlined shall apply to any civil action 
31 instituted under this section one hundred fifty-three. 

§31-1-154. Voluntary dissolution. 

1 
2 

3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

14 
15 
16 
17 
18 

(a) A corporation may dissolve and wind up its 
affairs in the following manner: 

(1) If there are members entitled to vote thereon, the 
board of directors shall adopt a resolution recommending 
that the corporation be dissolved, and directing that the 
question of such dissolution be submitted to a vote at a 
meeting of members entitled to vote thereon, which may 
be either an annual or a special meeting. Each member 
entitled to vote at such meeting shall be given written 
notice stating that the purpose, or one of the purposes, 
of such meeting is to consider the advisability of dissolv
ing the corporation. Such notice shall be given within the 
time and in the manner provided in this article for the 
giving of notice of meetings of members. A resolution to 
dissolve the corporation shall be adopted upon receiving 
the approval of the majority of the votes which members 
present at such meeting or represented by proxy are en
titled to cast. 

19 (2) If there are no members, or no members entitled 
20 to vote thereon, the dissolution of the corporation shall 
21 be authorized at a meeting of the board of directors upon 
22 the adoption of a resolution to dissolve by the vote of a 
23 majority of the directors in office. 

24 (b) Upon the adoption of a resolution to dissolve by 
25 the members, or by the board of directors if there are no 
26 members or no members entitled to vote thereon, the 
27 corporation shall cease to conduct its affairs except in-
28 sofar as may be necessary for the winding up thereof. 
29 The corporation shall immediately cause a notice of the 
30 proposed dissolution to be mailed to each known creditor 
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31 of the corporation by registered or certified mail, return 
32 receipt requested, and the corporation shall proceed to 
33 collect its assets and apply and distribute them as pro-
34 vided in this article. 

35 (c) AB soon as practicable after the passage of a 
36 resolution to dissolve, the directors and officers of the 
37 corporation shall cause the corporate assets to be dis-
38 tributed in the manner provided in this article, but no such 
39 distribution shall be made to the members of the cor-
40 poration until notice of the resolution of dissolution shall 
41 have been published as a Class II legal advertisement in 
42 compliance with the provisions oJ! article three, chapter 
43 :fl.fty-nine of this code. The publication area for such pub-
44 lieation shall be the county in which its principal office 
45 in this state is located, or if there be no such. office in this 
48 state, then any county in this state where it conducts its 
47 affairs or transacts its business. 

§31-1-155. Distribution of assets. 

1 The assets of a corporation in the process of dissolution 
2 shall be applied and distributed as follows: 

3 (a) All liabilities and obligations of the corporation 
4 shall be paid and discharged, or adequate provisions shall 
5 be made therefor. 

6 (b) Assets held by the corporation upon condition 
7 requiring return, transfer or conveyance, which condition 
8 occurs by reason of the dissolution, shall be returned, 
9 transferred or conveyed in accordance with such require-

10 ments. 

11 
12 

13 
14 
15 
16 
17 

18 
19 

20 

(c) Assets received and held by the corporation sub
ject to limitations permitting their use only for charit

able, religious, eleemosynary, benevolent, educational or 

similar purposes, but not held upon a condition requir

ing return, transfer or conveyance by reason of the dis

solution, shall be transferred or conveyed to one or more 

domestic or foreign corporations, societies or organiza

tions engaged in activities substantially similar to those 

of the dissolving corporation, pursuant to a plan of dis

tribution adopted as provided in this article. 
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21 (d) Other assets, if any, shall be distributed in ac-
22 cordance with the provisions of the articles of incorpora-
23 tion or the bylaws to the extent that the articles of in-
24 corporation or bylaws determine the distributive rights 
25 of members, or any class or classes of members, or pro-
26 vide for distribution to others. 

27 (e) Any remaining assets may be distributed to such 
28 persons, societies, organizations or domestic or foreign 
29 corporations, whether stock or non9tock and whether or 
30 not organized for profit, as may be specified in a plan of 
31 distribution adopted as provided in this article. 

§31-1-156. Plan of distribution. 

1 
2 
3 
4 
5 
6 

A plan providing for the distribution of assets, not 
inconsistent with the provisions of this article, may be 
adopted by a corporation in the process of dissolution and 
shall be adopted by a corporation for the purpose of 
authorizing any transfer or conveyance of assets for which 
this article requires a plan of distribution, in the following 

7 manner: 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

(a) If there are members entitled to vote thereon, the 
board of directors shall adopt a resolution recommending 
a plan of distribution and directing the submission thereof 
to a vote at a meeting of members entitled to vote thereon, 
which may be either an annual or a special meeting. 
Written notice setting for.th the proposed plan of distri
bution or a summary thereof shall be given to each mem
ber entitled to vote at such meeting, within the time and 
in the manner provided in this article for the giving of 
notice of meetings of members. Such plan of distribution 
shall be adopted upon receiving the approval of a majority 
of the votes which members present a,t such meeting or 
represented by proxy are entitled to cast. 

21 (b) If ,there are no members or no members entitled to 

22 vote thereon, a plan of distribution shall be adopted at a 
23 meeting of the boa,rd of directors upon receiving a vote of 
24 a majority of the directors in office. 

§31-1-157. Revocation of voluntary dissolution proceedings. 

1 A corporation may, at any time prior to the issuance of 
2 a certificate of ddssolution by the secretary of state, 

) 
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3 revoke the action theretofore taken to dissolve the 
4 corporation, in the following manner: 

5 (a) If there are members entitled to vote thereon, the 
6 board of directors shall adopt a resolution recommending 
7 that the voluntary dissolution proceedings be revoked, and 
8 directing that the question of such revocation be submit-
9 ted to a vote at a meeting of members entitled to vote 

10 thereon, which may be either an annual or a special meet-
11 ing. Each member entitled to vote at such meeting shall 
12 be given written notice stating •that the purpose, or one of 
13 the purposes of such meeting, is to consider the advis-
14 ability of dissolving the corporation. Such notice shall be 
15 given within the time •and in the manner provided in this 
16 article for the giving of notice of meetings of members. A 
17 resolution to revoke the voluntary dissolution proceedings 
18 shall be adopted upon receiving the approval of a majority 
19 of the votes which members present at such meeting or 
20 represented by proxy are entitled to cast. 

21 (b) If there are no members, or no members entitled to 
22 vote thereon, a resolution to revoke the voluntary disso-
23 lution proceedings shall be adopted at a meeting of the 
24 board of directors upon receiving the vote of a majority of 
25 ·the directors in office. 

26 Upon the adoption of such resolution by the members, 
27 or by the board of directors where there are no members 
28 or no members entitled to vote thereon, the corporaition 
29 may thereupon again do or transact business or conduct 
30 !its affairs. 

§31-1-158. Application of assets in liquidation of corporation 
by court. 

1 In all proceedings to liquidate the assets and business 
2 or affairs of a nonprofi•t corporation, pUTsuant to section 
3 forty-one of this article, the assets of such corporation 
4 or the proceeds resulting from a sale, conveyance or other 
5 disposition thereof shall be appld.ed and distributed as 
6 follows: 

7 (a) All costs and expenses of the court proceedings and 
8 all liabilities and obligations of the corporation shall be 
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9 paid, satisfied and discharged, or adequate provision shall 
10 be made therefor; 

11 (b) Assets held by the corporation upon condition 
12 requiring return, transfer or conveyance, which condition 
13 occurs by reason of the dissolution or liquidation, shall be 
14 returned, transferred or conveyed in accordance with such 
15 requirements; 

16 (c) Assets received and held by the corporation subject 
17 to limitations permitting their use only for charitable, 
18 religious, .eleemosynary, benevolent, educational or simi-
19 lar purposes, but not held upon a condition requiring re-
20 turn, transfer or conveyance by reason of the dissolution 
21 or liquidation, shall be transferred or conveyed to one or 
22 more domestic or foreign corporations, societies or organi-
23 zations engaged in activities substantiaiHy similar to those 
24 of the dissolving or liquidating corporation as the court 
25 may direct; 

26 
27 
28 

29 

30 

31 

(d) Other assets, if any, shall be distributed in 
accordance with the provisions of the articles of incorpora
'bi.on or the bylaws to the extent that the articles of 
incorporation or bylaws determdne the ru.stributive right 
of members, or any class or classes of members, or provide 
for distribution to others; 

32 (e) Any remaining assets may be distributed to such 
33 persons, societies, organizations or domestic or foreign 
34 corporation, whether stock or nonstock and whether or 
35 not organized for profit, specified in the plan of distribu-
36 tion adopted as provided in this article, or where no plan 
37 of distribution has been adopted, as the court may direct. 

§31-1-159. Annual report of domestic and foreign corporations; 

filing. 

1 (a) Each domestic corporation, and each foreign cor-
2 poration authorized to conduct affairs or do or transact 
3 business in this state, shall file, within the time prescribed 
4 by this article, an annual report setting forth: 

5 (1) The name of the corporation and the state or coun-

6 try under the laws of which it is incorporated. 

7 (2) In the case of a domestic corporation, the address 
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8 of the principal office of the corporation in this state, if 
9 any, and, in the case of a foreign corporation, the address 

10 of its principal office in this state, if any, and the address 
11 of its principal office in the state or country under the laws 
12 of which it is incorporated. 

13 (3) A brief statement of the character of the affairs 
14 which the corporation is actually conducting, or the busi-
15 ness it is doing or transacting, in this state. 

16 (4) The names and respective addresses of the di-
17 rectors and officers of the corporation. 

18 (b) Such annual report shall be made on forms pre-
19 scribed and furnished by the secretary of state, and the 
20 information therein contained shall be given as of the date 
21 of the execution of the report. It shall be executed by the 
22 corporation by its president, a vice president, secretary, 
23 an assistant secretary or treasurer, or, if the corporation 
24 is in the hands of a receiver or trustee, it shall be executed 
25 on behalf of the corporation by such receiver or trustee. 

26 (c) Such annual report of a domestic or foreign cor-
27 poration shall be delivered to the secretary of state be-
28 tween the first day of January and the first day of March 
29 of each year, except that the first annual report of a do-
30 mestic or foreign corporation shall be filed between the 
31 first day of January and the first day of March of the year 
32 next succeeding the calendar year in which its certificate 
33 of incorporation or its certificate of authority, as the case 
34 . may be, was issued by the secretary of state. Proof to the 
S5 satisfaction of the secretary of state that prior to the first 
36 day of March such report was deposited in the United 
37 States mail in a sealed envelope, properly addressed, with 
38 postage prepaid, shall be deemed compliance with this 
39 requirement. If the secretary of state finds that such re-
40 port conforms to the requirements of this article, he shall 
41 file the same. If he finds that it does not so conform, he 
42 shall promptly return the same to the corporation for any 
43 necessary corrections in which event the penalties here-
44 after prescribed in this article for failure to file such 
45 report within the time hereinabove provided shall not 
46 apply, if such report is corrected to conform to the re-
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47 quirements of this article and returned to the secretary of 
48 state with.in thirty days from the date on which it was 
49 mailed to the corporation by the secretary of state. 

§31-1-160. Penalties imposed for failure to file annual report; 
notice; hearings conducted by secretaey of state; 
appeal. 

1 Each corporation, domestic or foreign, which fails or 
2 refuses to file its annual report for three successive years, 
3 as required by the provisions of section one hundred 
4 fifty-nine of this article, shall be notified by registered 
5 or certified mail, return reeeipt requested, of its failure 
6 to file such annual report. Such notice shall be mailed to 
7 the address of its last known principal office in this state 
8 or if it has no such principal office in this state, then 
9 such notice shall be mailed to the address of its last known 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 

principal office, wherever situated. 

Such notice shall also advise the corporation that its 
failure to file all of the annual reports with.in thirty days 
of receipt of the notice shall subject such corporation to 
an order of dissolution or an order revoking its certificate 
of authority, as the case may be. Such order shall also 
advise the corporation of its right to a hearing and shall 
set forth the date and time of the hearing, which hearing 
shall be held in the office of the secretary of state by the 
secretary of state or his designee. At such hearing, the 
corporation shall be afforded an opportunity to explain 
its reasons for failure to fl.le the required reports. 

22 It the corporation fails to file the required reports 
23 with.in such thirty-day period or fails to appear at the 
24 hearing, as set by the secretary of state, or fails to ex-
25 plain to the satisfaction of the secretary of state its rea-
26 sons for not filing the reports, then the secretary of state 
27 shall issue an order dissolving the corporation or shall 
28 issue an order revoking its certificate of authority, as the 
29 case may be. 

30 Any penJon or corporation aggrieved by the action of 

31 the secretary of state with respect to dissolving the cor-

32 poration or revoking its certificate of authority under this 
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33 section shall have the same right of appeal as set forth in 

34 subsection (b) of section sixty-eight of this article. 

CHAPTER 11. TAXATION. 

ARTICLE lZ. LICENSE TAXES. 

§11-l2-77. Relief from assessment of corporate license tax. 

§11-12-78. Amount of license tax on domestic corporations. 

§11-12-79. Assessment and collection of tax on domestic corporation. 

§11-12-80. License tax on foreign corporations. 

§ 11-12-81. Preliminary report by foreign corporations; assessment; collection 
of license tax. 

§11-12-82. Annual fee of secretary of state as attorney-in-fact. 

§11-12-83. Notice to corporations taxable; statement on payment; tax as lien. 
§ 11-12-84. Publication of list of delinquent corporations. 

§11-12-85. Investigation of corporations' delinquencies. 
§11-12-86. Action to enforce payment of corporate license tax; forfeiture of 

charter or revocation of right to do business. 

§11-12-87. Limitation on institution of actions to set aside sales in prior 
actions or proceedings. 

§11-12-88. Process in such action; record of forfeiture, revocation or dis
solution. 

§11-12-89. Corporations exempt from license tax. 

§ 11-12-90. Monthly report by secretary of state to tax commissioner as to 
corporations. 

§11-12-77. Relief from assessment of corporate license tax. 

1 Any corporation feeling aggrieved at the assessment of 
2 its license tax by the tax_commissioner, under the provi-
3 sions of this article, may apply to the board of public 
4 works for relief; and the board shall have authority 
5 to consider such case, and also cases of the insolvency or 
6 financial distress of any corporation or any other case 
7 involving such license tax. In any such case the board 
8 may fix the amount to be paid by such corporation in 
9 full discharge of the license tax, interest and penalties 

10 due the state for the period named in the order made 

11 therein. Every such order shall be entered in the record 

12 of the board and a certified copy thereof shall be delivered 
13 to the tax commissioner by the secretary of the board. 

§11-12-78. Amount of license tax on domestic corporations. 

1 Every domestic corporation shall pay an annual license 
2 tax on its charter for the fiscal year beginning on the 
3 first day O!f July of each year, based on its authorized 
4 capital stock as follows: If the authorized capital stock 
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5 be five thousand dollars, or less, twenty dollars; if more 
6 then five thousand dollars and not more than ten thou-
7 sand dollars, thirty dollars; if more than ten thousand 
8 dollars and not more than twenty-five thousand dol-
9 lars, forty dollars; if more than twenty-five thousand 

10 dollars and not more than fifty thousand dollars, fifty 
11 dollars; if more than fifty thousand dollars and not 
12 more than seventy-five thousand dollars, eighty dollars; 
13 if more than seventy-five •thousand dollars and not 
14 more than one hundred thousand dollars, one hundred 
15 dollars; if more than one hundred thousand dollars 
16 and not more than one hundred and twenty-five thou-
17 sand dollars, one hundred and ten dollars; if more than 
18 one hundred and twenty-five thousand dollars and not 
19 more than one hundred and fifty thousand dollars, one 
20 hundred and twenty dollars; if more than one hun-
21 dred and fifty thousand dollars and not more than 
22 one hundred and seventy-five thousand dollars, one 
23 hundred and forty dollars; if more than one hundred 
24 and seventy-five thousand dollars and not more than 
25 two hundred thousand dollars, one hundred and fifty 
26 dollars; if more than two hundred thousand dollars 
27 and not more than one million dollars, one hundred and 
28 eighty dollars, and an additional twenty cents on each 
29 one thousand dollars, or fraction thereof, in excess of two 
30 hundred thousand dollars; if. more than one million 
31 dollars and not more than fifteen million dollars, three 

32 hundred and forty dollars, and an additional fifteen cents 
33 on each one thousand dollars, or fraction thereof, in ex-
34 oess of one million dollars; if more than fifteen million 
35 dollars, twenty-five hundred dollars. The license tax col-
36 lected hereunder shall be in addition to the annual fee, 
37 if any, payable to the secretary of state as statutory at-
38 torney-in-fact. For the purpose of the assessment of the 
39 license tax provided by this section, and that provided by 
40 sections eighty and eighty-one of this article, and for no 
41 other purpose, shares of stock having no par value shall 
42 be presumed to be of the par value of twenty-five dollars 
43 each: Provided, That if such stock was original-
44 ly issued for a consideration greater than twenty-five 
45 dollars per share, such license taxes as are required to 
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46 be paid to the tax commissioner under the provisions of 
47 sections seventy-nine, eighty and eighty-one of this ar-
48 ticle shall be computed upon the basis of the consideration 
49 for which such stock was issued. 

§11-12-79. Assessment and collection of tax on domestic cor-
poration. 

1 When application is made to the secretary of state for 
2 a certificate of incorporation, it shall be his duty to make 
3 the assessment and collect the license tax for the first 
4 year before issuing such certificate. If such certificate be 
5 issued after the last day of the third month of the license 
6 year, he shall assess one tenth of the amount of the annual 
7 tax for each month, or fractional part of a month, to 
8 ensue before the first day of the next license tax year; but 
9 in no case shall the amount assessed and collected be less 

10 than ten dollars in addition to the fee, if any, payable to 
11 the secretary of state as statutory attorney-in-fact. There-
12 after, on or before the first day of the license tax year 
13 next following the date of the certificate of incorporation, 
14 and on or before the first day of each succeeding license 
15 tax year, the tax commissioner shall collect such tax for 
16 a full year together with the statutory attorney fee; ex-
17 cept that if the certificate of incorporation be issued on 
18 or after the first day of the second month preceding the 
19 beginning of the license tax year, and before the first day 
20 of the ensuing license tax year, the secretary of state 
21 shall assess and collect the tax for the full year beginning 
22 on such first day of the license tax year in addition to the 
23 initial tax, together with the statutory attorney fee. The 
24 money so received by the secretary of state and the tax 
25 commissioner shall be paid by them into the state trea-
26 sury. Any corporation authorized by its articles of incor-
27 poration to issue stock having no par value shall, within 
28 sixty days after its board of directors shall have autho-
29 rized the issue of all or a portion of such stock under the 
30 provisions of article one, chapter thirty-one of this code, 
31 make a report to the tax commissioner stating the number 
32 of shares of stock so authorized to be issued and the con-
33 sideration for which such stock is authorized to be issued. 

34 Such report shall be verified by the affidavit of the presi-
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35 dent, secretary or other executive officer of such corpora-
36 tion. 

37 The payment of the tax and statutory attorney fee, 
38 payable under the provisions of. this section, shall be ac-
39 companied by a report on forms provided by the tax 
40 commissioner for the purpose, and shall be submitted in 
41 duplicate. The tax commissioner shall forward a copy of 
42 such report to the secretary of state, together with a list 
43 of. all corporations which have paid such tax. Such report 
44 shall contain, in addition to such information as the tax 
45 commissioner deems appropriate, the name and address of 
46 the corporation, the date of incorporation, the place of its 
47 principal office and the names and post-office addresses of 
48 its president, secretary and other officers. 

§11-12-80. License tax on foreign corpo.tations. 

1 Every foreign corporation which has qualified to hold 
2 property or to do business in this state shall make a report 
3 in duplicate to the tax commissioner annually in the third 
4 month preceding the beginning of the license tax year, in 
5 which report shall be set out: (a) The name of such 
6 corporation, the name of the state or country by which 
7 incorporated, the date of the incorporation, the date of the 
8 certificate of the secretary of state authorizing it to do 
9 business in this state, the place of its principal office, 

10 the names and post-office addresses of its president, secre-
11 tary and its officers, if any, charged with the duty of 
12 making returns of its property for taxation and the name 
13 and post-office address of its attorney of record in this 
14 state; (b) the number of shares of its authorized capital 
15 stock having a par value and the par value of each share, 

16 and the number of its issued and outstanding shares and 

17 the par value of. each share; (c) the number of shares of 
18 its authorized capital stock having no par value, the num-

19 her of shares of such stock authorized to be issued and the 
20 considerations fixed for the issue of each share of the same 

21 by its articles of incorporation or board of directors, and 

22 the number of shares thereof issued and outstanding; (d) 

23 the value of the property owned and used by such corpor-

24 ation within this state, where situate, of what it consists, 
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25 and the number of acres of land it holds in this state, and 
26 the value of its property owned and used without this 
27 state; and (e) the proportion of its capital stock which is 
28 represented by property owned and used in the state of 
29 West Virginia. Such report shall be verified by the 
30 affidavit of the president, secretary or other executive 
31 officers of such corporation. 

32 It shall be the duty of the tax commissioner to assess 
33 and fix the license tax of such corporation according to the 
34 proportion of its issued and outstanding capital stock 
35 which is represented by its property owned and used in 
36 this state, which license tax shall be at the rate prescribed 
37 in section seventy-eight of this article, plus seventy-five 
38 percent of such tax. In no event shall any such corpora-
39 tion pay an annual license tax of less than two hundred 
40 fifty dollars, which shall be in addition to the fee of the 
41 secretary of state as statutory attorney-in-fact. The tax 
42 commissioner may in any case require such additional 
43 information as he may deem necessary to enable him 
44 to assess and fix the just amount of license tax of such 
45 corporation; and it shall be his duty to notify every such 
46 corporation of the amount so assessed by him and it 
47 shall be the duty of the corporation to pay the same to 
48 the tax commissioner within thirty days thereafter, and 
49 if it fails to do so it shall be liable to the penalties pre-
50 scribed in sections eighty-six and eighty-seven of this 
51 article. 

§11-12-81. Preliminary report by foreign corporations; asseu-
ment; collection of license taxes. 

1 Every foreign corporation, at the time of its application 
2 for a certificate of authority under the provisions of article 
3 one of chapter thirty-one of this code, shall file with the 
4 secretary of state a report preliminary to the annual 
5 report hereinbefore provided for, which preluninary 
6 report shall contain sufficient miforma.tion upon which to 
7 base an assessment of its license tax for the then current 
8 year. It shall be the duty of the secretary of state to make 
9 assessment of its license tax for such year, and he may 

10 require such further informatnon as he may deem neces-
11 sary for that purpose. Before issuing such certificate the 
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12 secretary of state shall collect the amount of license tax 
13 he finds to be proper for the license tax year ending wi,th 
14 the thirtieth day of the last month of the license tax 
15 year. If -the certificate be issued after the last day of the 
16 third month of the license tax year and before the first 
17 day of the ensuing license tax year, the secretary of state 
18 shall assess and collect such taxes at the rate of one tenth 

19 the amount of the annual license tax for each month or 
20 fractional part of a month to ensue before the first day of 
21 the ensuing license rtax yeru-. Thereafter on or before the 
22 first day of the license tax year next following the date of 
23 the certificate of authority and on or before every succeed-
24 ing first day of the license tax year the tax commissioner 
25 shrul collect such tax for a full year: Provided, That if the 
26 certificate be issued in either of the last two months of the 
27 license tax year, the secretary of state shall assess and 
28 collect the license tax for such month or months, as well as 
29 for a full year beginning with the first day of the ensuing 
30 license tax year. When the tax comm:issioner shall assess 
31 and collect the tax on any such foreign corporation, he 
32 may include in the tax for any yeru- any amount that such 
33 corporation should have paid for any previous year and 
34 failed to pay. The collections hereunder shall ,be in addi-
35 tion to the annual fee of the secretary of state as statutory 
36 attorney-in-fact. All moneys collected by the secretary of 
37 state and the tax commissioner shall be paid into the state �l 
38 treasury in the manner prescribed by law. 

§11-12-82. Annual fee of secretary of state as attorney-in-fact. 
1 Every foreign corporation, and every domestic corpora-
2 ,tion whose principal pface of business or chief works is 
3 located without the state, shall pay an annual fee of ten 

4 dollars for the services of the secretary of state as 
5 attorney-in-fact for such corporation, which fee shall be 
6 due and payable at the same 1liine, collected by the same 
7 officers, and accounted for tin the same way, as the annual 
8 license tax, payable to the secretary of state as statutory 
9 attorney-in-fact. 

§11-12-83. Notice to corporations taxable; statement on pay
ment; tax as lien. 

1 It shall be the duty of the tax commissioner, between 
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2 the fifteenth day of the thiird month next prececling the 
3 first day of the license tax year and the fifteenth day of 
4 ,the second month next preceding the first day of the 
5 license tax year, in each year, to notify each corporation, 
6 liable to the tax imposed by this article, of the time of 
7 payment of such tax and the amount thereof, together 
8 with the statutory attorney fee, if any. Such notices may 
9 be sent through the mails, addressed to the corporation 

10 at its last known post-office address as shown by the 
11 records in the office of the secretary of state. If the tax 
12 commissioner shall make a mistake in the amount of such 
13 tax such corporation may file a sworn certificate of the 
14 president, vice president or secretary of the corporation, 
15 showmg such mistake, or showiing the actual amount of 
16 tax due; and, in that event, it shall be the duty of the tax 
17 commissioner to accept the amount due as shown by such 
18 certificate, unless contrary to provisions of this article. 
19 At the time of making payment to the tax commissioner 
20 every domestic corporation shall deliver to hli.m a state--
21 ment, in duplicate, which shall show the name of the 
22 corporation, the date of its certificate of incorporation, the 
23 name and post-office address of its attorney of record in 
24 this state, if any, the names and post-office addresses of its 
25 president, secretary and treasurer, the amount of its au-
26 thorized capital stock, the number of acres of land it holds 
27 in this state if the number exceeds ten thousand acres, 
28 and such other facts as the tax commissioner may require. 
29 Such statement shall be signed by the president, secretary 
30 or treasurer of the corporation. The amount of such tax 
31 shall be deemed a debt due the state, and shall be a lien 
32 as to an innocent purchaser for value, on the property and 
33 assets of the corporation prior to all other liens, except 
34 the lien of the taxes levied on its property for state, county 
35 and district purposes, from the time a notice of such lien, 
36 specifying the year and the ·amount for which the lien is 
37 claiimed, is filed in the office of the clerk of the county 
38 court of the county in which the property subject to such 
39 liens is situated. Such clerk shall, upon the filing in hds 
40 office of any such notice, record such notice in a separate 
41 docket in his office to be known as "Corporation License 
42 Tax Lien Docket,'' and index the same in the name of the 
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43 corporation agttinst whom the lien :is claimed. Upon pay-
44 men,t of such lien debt there shall be executed by the 1lax 
45 commissioner and delivered to the clerk of the county 
46 court in whose office notice of such lien is filed a release 
47 thereof, which said release shall be filed and recorded by 
48 such clerk in like manner as releases of judgment liens 
49 a;re filed and recorded. Such tax shall be a preferred debt 
50 in case of insolvency. 

51 The tax commissioner shall forward to the secretary of 
52 state a copy of the sta,tement ;required by this section, 
53 togeth& with a list of all corporations which have 
54 delivered such statements and which have paid their 
55 taxes. Such list shall contain, in •addition to such info;r-
56 mation as the tax commissioner deems appropriate, the 
57 name and address of the cocporntion, the place of its prin-
58 cipal office, and the names and post--office addresses of its 
59 p;resident, secretary and other officers. 

§11-12-84. Publication of list of delinquent corporations. 

1 The tax commissioner shall, between the first and fif-
2 teenth day of the second month of the license tax year in 
3 every year, publish a list of all corporations failing to 
4 pay the license tax, o;r any part thereof, due therefrom on 
5 or before the first day of the first month of the license 
6 tax year, as a Class I legal advertisement in compliance 
7 with the provisions of article three, chapter fifty-nine of 
8 this code, and the publication area for such publication 
9 shall be the state. Such list shall contain the names of 

10 such delinquent corporations, arranged in two classes, 
11 domestic and foreign. The com of such publication shall 
12 be paid by the tax commissioner when allowed by the 
13 board of public works, out of the moneys in the treasury. 
14 Any such delinquent corporation may, on o;r before the 
15 first day of the fifth month of the license tax year follow-
16 ing or at any time before judgment or order is entered as 
17 hereinafter provided, pay the amount of such tax and a 
18 penalty of one percent per month for each month or 
19 fractional part thereof that such failure continued, but 
20 the amount of such penalty shall not be less than five 
21 dollars. After the publication of the list of delinquent 
22 corporations by the tax commissioner, he shall mail to 
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23 the last known post-office address of each cxf such corpora-
24 tions a supplemental notice, together with a statement of 
25 the total amount of tax and penalties due therefrom, 
26 which notice shall be mailed at least thirty days before 
27 the first day of the fifth month of the license tax year. 

§11-12-85. Investigation of corporations' delinquencies. 

1 The tax commissioner, with the approval of the gover-
2 nor, may appoint agents to investigate all violations of the 
3 provisions of this article concerning landholding or char-
4 ter license taxes on corporations, and also for the purpose 
5 of collecting such taxes from all corporations which have 
6 not paid the same, whether due from domestic or foreign 
7 corporations. The compensation of all such agents shall 
8 be fixed by the tax commissioner. 

§11-12-86. Action to enforce payment of corporate license tax; 
forfeiture of charter or revocation of right to do 
business. 

1 Wi-thin thirty days after such first day of the fifth 
2 month of the license tax year, the tax commissioner shall 
3 certify to the governor and the secretary of state a list 
4 of all such delinquent corporations, domestic and foreign. 
5 The secretary of state shall preserve the list in his office, 
6 and a certificate from him that the name of any corpora-
7 tion mentioned in such certificate is delinquent in the 
8 payment of the license tax imposed by this article shall 
9 be prima facie evidence therecxf. Within thirty days after 

10 receiving such list from the tax commissioner the gov-
11 ernor shall issue his proclamation, in which he shall de-
12 clare the delinquency of every such corporation. A copy 
13 of such proclamation shall be filed and recorded in the 
14 office of the secretary of state, and be published in such 
15 newspapers as the governor may designate, not exceed-
16 ing one in each congressional district; the costs of such 
17 publication shall be paid by the governor. Sixty days 
18 after the date of the publication of such proclamation, 

19 it shall be the duty of the attorney general to institute 
20 in the circuit court, in the county in which the seat of 

21 government is, an action or actions, in the name of the 
22 state, in which such delinquent corporations shall be 
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23 made defendants; in the complaint so filed it shall only 

24 be necessary to allege that the corporations therein made 

25 defendants have failed to pay such license tax, and that 
26 each of them justly owes to the state the amoWllt of license • 
27 tax, penalty and fines stated therein, in connection with 
28 the name of the corporation, which amount shall be com-
29 puted up to the first day of the month succeeding that 
30 in which such complaint is filed. No such corporation 
31 shall interpose as a plea or defense in such action the 
32 fact that the tax commissioner failed to notify it as pre-
33 scribed in this article, or that it failed to receive such 
34 notice, or that its name was not included in the list or 
35 proclamation hereinbefore mentioned. Upon the hearing 
36 of such action, if it shall appear to the court that any 
37 such corporation has failed to pay any such license tax 
38 and the penalties and fines assessed against it, the court 
39 shall enter an order of judgment against such corporation 
40 for the amount due, including ,the costs of the proceeding, 
41 or such portion of such costs as the court shall apportion 
42 to be paid by such corporation, and, if the same be not 
43 then and there paid, the court shall enter an order if it 
44 be a domestic corporation, forfeiting its charter or cer-
45 tificate of incorporation, rights and franchises; and if it 
46 be a foreign corporation, revoking its rights and priv-
47 ileges to hold property and transact business in this state. 
48 The amount of the judgment, including costs, entered 
49 against any corporation, and interest thereon until paid, 
50 may be collected by the attorney general, or be collected 
51 by the tax commissioner in the same manner that other 
52 claims due the state are collected. In any such action 
53 the court may upon payment of the judgment herein-
54 above mentioned together with interest and costs and 
55 the payment of any and all license taxes which may have 

56 accrued since the institution of such action, reinstate any 
57 corporation to its former rights as if it had not been 

58 delinquent and proceeded against under this section, and 
59 make such other orders as it shall deem necessary and 
60 proper; and may appoint a receiver for any such cor-

61 poration and order its assets marshalled and distributed 
62 among its creditors; and may, on motion of the attorney 

63 general, grant an injunction against any such corporation 
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64 restraining it from the exercise of any franchise or the 
65 transaction of any business within this state, until such tax 
66 and the costs be paid. Any person or persons who shall 

• 67 exercise or attempt to exercise any powers under the ar-
68 ticles of incorporation, charter or certificate of incorpora-
69 tion of any such corporation, after the issuing of the gov-
70 ernor's proclamation, shall be guilty of a misdemeanor, 
71 and, shall be punished by imprisonment not exceeding one 
72 year, or a fine not exceeding one thousand dollars, or both 
73 such fine and imprisonment, in the discretion of the court. 
74 The words "license tax" used in this section include, in 
75 addition to the amount of license tax proper, all penalties 
76 and fines accruing for failure to pay such tax, the annual 
77 fee of the secretary of state as statutory attorney-in-fact, 
78 and the cost of any action to enforce the collection of 
79 the same. When ,two or more corporations are included 
80 in one action, the court shall apportion the cost thereof 
81 among them as it may deem just. 

82 If in any such action the court shall order the sale 
83 of the property of any delinquent corporation without 
84 ordering that its assets be marshalled and distributed 
85 among its creditors, the purchaser at the sale shall acquire 
86 title to the property subject to any rights which the cred-
87 itors of the corporation would have had if no action had 
88 been brought by the state for collection of delinquent 
89 license taxes. In any subsequent action, however, brought 
90 by the creditors of the corporation to subject the prop-
91 erty in the hands of the purchaser to the payment of their 
92 claims against the corporation, the purchaser shall be 
93 given a preference over any creditor for the payment of 
94 the purchase price, including costs with interest at six 
95 percent per annum from the date of sale. 

§11-12-87. Limitation on institution of actions to set aside 
sales in prior actions or proceedings. 

1 No action shall be instituted in any court of this state on 
2 and after the first day of January, one thousand nine hun-
3 dred and fifty, for the purpose of setting aside the sale of 
4 all or any of the assets of any corporation heretofore sold 
5 by order of the court in any former action or proceeding 
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6 instituted under the preceding section on the ground that 
7 process was served on the auditor or the secretary of state, 
8 or that service thereof was accepted by either of them. 

§11-12-88. Process in such action; record of forfeiture, revoca-
tion or dissolution. 

1 In any such action process shall be served in the man-
2 ner provided by law. The attorney general may cause a 
3 copy of any order of publication to be mailed to each cor-
4 poration at i,ts last known post-office address as aforesaid. 
5 It shall be the duty of the clerk of every court of this state 
6 in which any proceedings are had which result in the for-
7 feiture of the charter or certificate of incorporation of any 
8 corporation issued under the laws of this state, or result 
9 in the dissolution or extinction of any such corporation, 

10 or in the revocation of the rights and priwl.eges, of any 
11 foreign corporation to do business in this state, to notify 
12 the secretary of state of a_ny such forfeiture, dissolution, 
13 extinction or revocation, in which report he shall state 
14 the name of the court, the name of the corporation, the 
15 nature of the actions and the date of the order or judg-
16 ment, and such other pertinent matter as may be required 
17 by the secretary of state; and the secretary of state shall 
18 file and record such report in his office, and aptly note the 
19 same in the indexes of corporations kept in his office. If 
20 any clerk fail to make such report he shall be liable to a 
21 fine of not exceeding one hundred dollars. 

§11-12-89. Corporations exempt from license tax. 

1 Nothing in sections seventy-five through ninety, in-
2 elusive, of this article shall be construed as imposing 
3 license tax on corporations chartered strictly for 
4 educational, literary, agricultural, scientific, religious 
5 or charitable purposes, or upon charters, or certificates of 
6 incorporation incorporating cemeteries or lodges of Ma-
7 sons, Odd Fellows, or the like, or other charitable, fra-
8 ternal or patriotic societies not incorporated for profit to 

9 the stockholders; but the secretary of state shall require 
10 full proof as to the character of any such corporation 
11 claiming such exemption from the payment of license tax. 
12 Every such corporation, however, shall, in the third month 
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13 preceding the first day of the license tax year in each year, 
14 deliver to the tax commissioner the statement required 
15 in section eighty-three of this article. 

§11-12-90. Monthly report by secretary of state to tax com-
missioner as to corporations. 

l The secretary of state shall within twenty days after 
2 the close of each month make a report to the tax com-
3 missioner for the preceding month, in which he shall set 
4 out the name of every corporation to which he issued a 
5 certificate of incorporation during the month, as well es 
6 the name of each corporation to wh!ich he issued a. cer-
7 tificate under section fifty-four, article one, chapter 
8 thirty-one of this code with the amount of license tax paid 
9 to him by each; al.so he shall set out in such report the 

10 names of all corporations to which he issued, during such 
11 preceding month, certificates of increase or decrease of 
12 stock, or of shares of stock, or of par value of shares of 
13 stock; certificates of change of name or of change of 
14 location of principal office; and a statement of all moneys 
15 received by him during such preceding month from all 
16 sources and due to the state, and pay the same into the 
17 treasury; if he fail to do so it shall be the duty of the tax 
18 commissioner to report such failure to the governor. 

CHAPTER 59. FEES, ALLOWANCES AND COSTS. 

ARTICLE l. FEES AND ALLOWANCES. 

§59-1-2. Fees to be charged by secretary of state. 

1 Except as may be otherwise provided in article one, 
2 dlapter thirty-one of this code, the secretary of state 
3 shall charge for services rendered in his office the follow-
4 ing fees t.o be paid by the person to whom the service is 
5 rendered at the time it is done: 

6 
7 
8 
9 

10 
11 

For each certificate of incorporation or copy thereof, 
including restatements of any such certificates 
issued on new agreements, and/or consolidations 
or all certificates of merger or consolidation or 
certificates authorizing a foreign corporation to 
do business within this state _______ $10.00 
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12 For each certified copy of certificate of incorpora-
13 tion, not to exceed ten pages 10.00 

14 If such copy contains in excess of ten pages, for 
16 each additional page -----------'- .20 

16 For filing and recording a trademark ______ 5.00 

17 For each certificate of change of name, of increase 
18 or decrease of authorized capital stock, of change 
19 of principal office, or of amendment to certificate 
20 of incorporation _____________ 5.00 

21 For recording a power of attorney and certificate 
22 thereof ________________ 3.00 

23 For any other certificate, whether required by law 
24 or made at the request of any person 5.00 

25 The foregoing fees shall include the tax on the 
26 great seal or the less seal impressed on any such 
27 document, as well as the filing, recording and in-
28 dexing of the same. 

29 For endorsing and filing reports of corporations, 
30 and all other papers, which shall include the in-
31 dexing of the same, for each report or paper filed 1.00 

32 For any search, not less than _________ 1.00 

33 For searches of more than one hour, for each hour 
34 or fraction thereof consumed in making such 
35 search _______________ 1.00 

36 The cost of the search shall be in addition to 1ne 
37 cost of any certificate issued pursuant thereto or 
38 based thereon. 

39 For entering statement of satisfaction of conditional 
40 sale contract ______________ 1.00 

41 For filing each financing, continuation or te:nnina-
42 tion statement or other statement or writing per-
43 mitted to be filed under chapter forty-six of the 

44 code _________________ 1.00 

45 For filing, preserving and indexing a security agree-
46 ment filed under chapter forty-six of the code __ 2.00 
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47 For recording any paper for which no specific fee 
48 is prescribed 1.00 

49 Or at the rate, for each one hundred words re-
50 corded, of .20 

51 For issuing commission to a notary public, or to a 
52 commissioner of deeds, which shall include the 
53 tax on the state seal thereon and other charges ___ 5.00 

54 For a testimonial 1.50 

55 For a copy of any paper, if one sheet 1.00 

56 For each sheet of copy after the first .75 

57 For issuing a commission to a commissioner in any 
58 other state 5.00 

59 For making out a requisition for a fugitive from 
60 justice demanded of the executive authority of 
61 another state 2.00 

62 For issuing a warrant for the arrest of a fugitive 
63 from justice demanded by the executive authority 
64 of another state 2.00 

65 For any other work or service not herein enu-
66 merated, such fee as may be elsewhere prescribed. 

CHAPTER 14 
(H. I. 902-By Mr. Speaker, Mr. McManu1, and Mr. Seibert) 

[Passed March 1, 1974; In effect nlnety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section seven, article fourteen, 
chapter thirty-one of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to financial 
institutions as members of a business development corporation 
organized under article fourteen and relating to loans to a 
business development corporation by its members; providing 
that the limitation contained in section seven as to the total 
obligations of a business development corporation at any 
time shall not apply with respect to that portion of a business 
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development corporation's obligations incurred to fund the 
making or acquisition of loans, assets or investments to the 
extent such loans, assets or investments are federally guaranteed 
as therein defined; providing that in computing the total 
amount outstanding on loans to a business development cor
poration made by a member at any time the federally guaranteed 
portion of loans, assets or investments made or acquired by 
a business development corporation with the proceeds of such 
loans shall be excluded; providing that the loan limit of a 
member of a business development corporation shall be ad
justed annually; and providing that the undivided profits 
of a member of a business development corporation shall be 
included in computing its loan limit. 

Be it enacted by the Legislature of West Virginia: 

That section seven, article fourteen, chapter thirty-one of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended. be amended and reenacted to read as follows: 

ARTICLE 14. WEST VIRGINIA BUSINESS DEVELOPMENT COR

PORATIONS. 

§31-14-7. Financial institutions as members of corporation; loans 

to corporation by membel'S, 

1 Any financial institution as defined in section one of this 
2 article · is authorized to become a member of a corporation 
3 organized under the provisions of this article by making 
4 application to the board of directors on such form and in 
5 such manner as the board of directors may require and 
6 membership shall become effective upon acceptance of such 
7 application by said board. Membership in the corporation 
8 shall be for the duration of the corporation: Provided, That 
9 upon written notice given to the corporation one year in 

10 advance, a member may withdraw from membership in the 
11 corporation at the expiration date of such notice and shall 
12 not thereafter be obligated to make any loans to the cor-
13 poration. 

14 Each member of the corporation shall make loans to the 
15 corporation as and when called upon by it to do so on such 
16 terms and other conditions as shall be mutually approved 



324 CORPORATIONS [Ch. 14 

17 from time to time by the board of directors of the corporation 
18 and such member, subject to the following conditions: 

19 (1) All loan limits shall be established at the thousand-
20 dollar amount nearest to the amount computed in  accordance 
2 1  with the provisions of this section. 

22  (2) No loans to the corporation shall be made if im-
23 mediately thereafter, the total amount of the obligations of 

24 the corporation would exceed ten times the amount then paid 
25 in on the outstanding capital stock of the corporation. 
26 This limitation shall not apply with respect to that portion 
27 of the corporation's obligations incurred for the purpose of 
28 providing funds for making loans or for the acquisition of 

29 assets or investments to the extent that such loans, assets or 

30 investments are federally guaranteed, which for the purposes 
3 1 of this section seven means secured or covered by guaranties 

32 or by commitments or agreements to take over, or purchase, 
33 made by the United States of America, or by any depart-
34 ment, bureau, agency, board, commission or establishment 
35 of the United States including any corporation, wholly owned, 
36 directly or indirectly, by the United States. 

37 (3) The total amount outstanding on loans to the corporation 

38 made by any member at any one time, when added to the 
39 amount of the investment in the capital stock of the corporation 
40 then held by such member, shall not exceed: 

41 (a) Twenty percent of the total amount then outstanding on 
42 loans to the corporation by all members, including in said total 
43 amount outstanding, amounts validly called for loans but not 
44 yet loaned. 

45 (b) The following limit, to be adjusted annually on the basis 
46 of the audited balance sheet of such member at the close of its 
47 fiscal year, or, in the case of an insurance company, its annual 
48 statement to the commissioner of insurance: two percent of the 
49 capital, surplus and undivided profits of commercial banks and 
50 trust companies; one percent of the total outstanding Joans 
51 made by a building and loan association or industrial loan com-
52 pany; one percent of the capital and unassigned surplus of stock 
53 insurance companies, except fire insurance companies; one per-
54 cent of the unassigned surplus of mutual insurance companies, 
55 except fire insurance companies; one tenth of one percent of 
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56 the assets of fire insurance companies; and such limits as may 
57 be approved by the board of directors of the corporation for 

58 other financial institutions. 

59 In computing the total amount outstanding on loans to the 
60 corporation made by a member at any time, there shall be 
61 excluded such portion of such loans as were obtained by 
62 the corporation for the purpose of providing funds for the 
63 making of loans or for the acquisition of assets or investments 

64 to the extent that such loans, assets or investments are 
65 federally guaranteed. 

66 Subject to paragraph three (a) of this section, each call made 
67 by the corporation shall be prorated among the members of the 
68 corporation in substantially the same proportion that the ad-
69 justed loan limit of each member bears to the aggregate of the 
70 adjusted loan limit of all members. The adjusted loan limit of a 
71 member shall be the amount of such member's loan limit, re-
72 duced by the balance of outstanding loans by such member to 
73 the corporation and the investment in capital stock of the 
74 corporation held by such member at the time of such call. 

75 All loans to the corporation by members shall be evidenced 
76 by bonds, debentures, notes or other evidences of indebtedness 
77 of the corporation, which shall be freely transferable at all 

7 8 times, and which shall bear interest at a rate of not less 
79 than one quarter of one percent in excess of the rate of interest 
80 determined by the board of directors to be the prime rate 
81 prevailing at the date of issuance thereof on unsecured 
82 commercial loans. 

CHAPTER 15 
(5. B. 367-By Mr. G■lporin) 

[Passed February 23, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section three-f, article one, chap
ter seven of the code of West Virgin,i,a, one thousand nme 
hundred thirty-one, as amended, relating to permitting 
councy courts to expend general revenue funds for the 
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establishment and aperation of garbage and refuse collec
tion and disposal services. 

Be it enacted by the Legisla.tu,re of West Virginia: 

ThaJt section three--f, arbicle one, chapter seven of the code 
of West Virginia, one rthoUS'and nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 1. COUNTY COURTS GENERALLY. 

§7-l-3f. Establishment and operation of garbage and refuse 
collection and disposal services. 

1 In addition to all other powers and duties now conferred 
2 by law upon county courts, such courts aa-e hereby em-
3 powered to establish, operate and mainltlain, either d:ixect-
4 ly or by contract, gaa-bage and refuse collection and 
5 disposal services, and to pay for the establishment, opera-
6 ti.on and maintenance of such collection and clisposal 
7 services, in whole or in part, either out of general funds 
8 in the county treasury, or out of special funds to be 
9 derived from fees charged to and paid by the users of 

10 such services or a combination of both such general rev-
11 enue or special fund: Provided, Thait the power and au-
12 thority hereby confer-red upon county courts shall not be 
13 exercised in terriitory included within the boundaries of 
14 any municipal corporation, except as provided herein. 
15 Any county court for the purpose of implementing this 
16 section is hereby authorized to enter into such contract 
17 or contracts with any municipality or county within this 
18 state for the purposes of carrying out the powers vested 
19 in such county courts by this section, and all said county 
20 courts may, pursuant to such contract, exercise the author-
21 ity herein granted within such contracting municipality: 
22 PTovided, howeve,-, That where an area is furnished gar-
23 bage and refuse collection service by an existing carrier 
24 under authority issued by the public service commission 

25 of West Virginia, the county court may enter into con-
26 tracts or agreements with such carrier to supplement such 
27 existing service, but shall not enter into any competing 
28 service without authority being granted by the public 

29 service commission. 
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30 The term "users" as used herein shall mean and include 
31 any person to whom such services are made available 
32 under the provisions of this section. 

CHAPTER 16 
(S B. 258-By Mr. Huffman) 

[Passed March 9, 1974; In effect ninety days from passago. Approvod by the Governor.] 

AN ACT to amend and reenact section three-m, article one, 
chapter seven of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to the au
thority of the county court to employ, fix compensation 
for and discharge personnel including a county adminis
trator. 

Be it enacted by the Legislature of West Virginia: 

That section three-m, article one, chapter seven of the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE l. COUNTY COURTS GENERALLY. 

§7-l-3m. Authority to employ, fix compensation for and dis-
charge personnel. 

1 In addition to all other powers and duties now con-
2 ferred by law upon county courts or tribunals in lieu 
3 thereof, hereinafter referred to as county courts or courts, 
4 such courts are hereby empowered to employ, fix compen-
5 sation for and discharge such clerical, stenographic, tech-
6 nical, professional and other personnel, including spe-
7 cialists and consultants, as may from time to time be 
8 necessary to aid such courts in exercising their powei.-s or 
9 discharging their duties as provided by law and including 

10 a county administrator, to coordinate the court's activities 
11 and to do such other things as the court may direct: Pro-

12 vided, That such courts shall not have the power to employ 
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13 any such personnel to perform powers and duties that are 
14 performed by such courts through their clerks pursuant 
15 to law. 

16 The county courts shall, not later than March twenty-
17 eight of each year, take up and consider the probable 
18 amount necessary to be expended for such personnel in the 
19 following fiscal year; shall determine and fix an aggregate 
20 sum to be expended during the following fiscal year for 
21 the compensation of such personnel, which shall be rea-
22 sonable and proper, taking into account the amount of 
23 labor and services necessary to be performed by those 
24 who are to receive the compensation; and shall make and 
25 enter an order stating any action taken in this regard. 

26 The county courts shall file with their clerks a state-
27 ment in writing showing such action and setting forth the 
28 name of each person employed pursuant to the provisiDns 
29 of this section, the time for which employed and the 
30 monthly compensation. Such courts shall have authority 
31 to discharge at their will and pleasure, any such personnel 
32 by filing with their clerks a statement in writing showing 
33 such action, to be entered in, and made a part of, their 
34 order book or other daily record book. All statements re-
35 quired to be filed by this section shall be verified by the 
36 affidavit of a majority of the members of the county court 
37 making them, and among other things contained in the 
38 affidavit shall be the statement that the amounts shown 
39 therein were the amounts actually paid or intended to be 
40 paid to each person employed without rebates, or any 
41 agreement, understanding and expectation that any part 
42 thereof shall be repaid to any of such members making 
43 said affidavit, and that nothing has heretofore been paid 
44 or promised any of such members making said affidavit 
45 on that account, and that if any of such members making 
46 said affidavit shall thereafter receive any money, or thing 
47 of value, on account thereof, the same will be accounted 
48 for and paid to the county. Until the statements required 
49 by this section shall have been filed, no allowance or pay-
50 ments shall be made by the county courts for personnel. 
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CHAPTER 17 
(H. II. 1023-By Miss Prett•r•l 

[Passed March 9, 1974; In elfect fxom passaae. Approved by tu Governor.] 

AN ACT to amend article one, chapter seven of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, by 
adding thereto a new section, designated section three-t, re
lating to county courts; and providing that county courts may 
make grants to public service districts and to municipalities 
from their general revenue funds and other funds for the purpose 
of establishing and improving water and sewer systems. 

Be it enacted by the Legislature of West Virginia: 

That article one, chapter seven of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by add
ing thereto a new section, designated section three-t, to read as fol
lows: 

ARTICLE 1. COUNTY COURTS GENERALLY. 

§7-l-3t. Authority to make grants from general revenue funds and 
other funds for water and sewer systems. 

1 In addition to all other powers and duties now conferred by 

2 law upon county courts, such courts are hereby authorized 
3 and empowered to make grants from general county revenues 
4 and any other revenues of the county available for such 
5 purposes, to public service districts as defined and provided for 
6 in article thirteen-a, chapter sixteen of the code and to 
7 municipalities for the purpose of establishing or improving 
8 water and sewer systems. 

CHAPTER 18 
(H. 11. 1305-0rlgln•tlng in the CommittH on l'olitlul Subdlvltl0ft1) 

[Pa1&ed March 9, 1974; In effect /uly t, 1974. Appro..,d by tbo Governor,! 

AN ACT to amend and reenact section five-a, article one, chapter 
seven of the code of West Virginia, one thousand nine hundred 
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thirty-one, as amended; and to amend and reenact sections 
three and four, article seven of said chapter, all relating to 
county courts and officers; relating to classifying counties on 
the basis of assessed valuation; relating to compensation of 
county commissioners; relating to the compensation of other 
elected county officials; and relating to requiring certain county 
officers · to devote full time to public duties to the exclusion 

· of any other employment. 

Be it enacted by the Legislature of West Virginia: 

That section five-a, article one, chapter seven of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted; and that sections three and four, article 
seven of said chapter' be amended and reenacted, all to read as 
follows: 

Article 
1. County Courts Generally• 

7. Training Programs for County Employees, etc.; Compensation of 
Elected Connty Officials; County Asslstaots, Deputies and Employees, 
Their Number and Compensation. 

ARTICLE 1. COUNTY COURTS GENERALLY. 

§7-1-Sa. Salaries of COUDty commissioners, 

1 In addition to the payment for services in court as described 
2 in section four of this article, all county commissioners shall 
3 be paid compensation out of the county treasury in amounts 
4 hereafter set forth for each class of county as determined 
5 by the provisions of section three, article seven, chapter seven: 
6 Provided, That as to any county having a tribunal in lieu 
7 of a county court, the county commissioners of such county 
8 may be paid less than the minimum compensation limits of 
9 the county court for the particular class of such county. 

10 Class I $12,600 

11 Class II $ 9,600 

12 Class III $ 9,000 

13 Class IV $ 6,400 

14 Class V $ 4,300 

15 Class VI $ 2,500 

16 Class VII $ 1,000 
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17 The compensation hereinabove provided shall be paid on 
18 and after January one, one thousand nine hundred seventy-

19 five to each county commissioner beginning a new term of 
20 office. Salaries in effect December thirty-one, one thousand 

21 nine hundred seventy-four shall remain in effect except as 
22 hereinbefore provided in this section. 

AllDCLE 7. TRAINING PROGRAMS FOR COUNTY EMPLOYEES, 
ETC,! COMPENSATION OF ELECTED COUNTY OF• 
F1CIALS1 COUNTY ASSISTANTS, DEPUTil!S AND 
EMPLOYEES, THEIR NUMBER AND COMPENSA• 
TION. 

§7-7-3. Classification of counties for purpose of determining compensation of 
elected county officials. 

§7-7-4. Compensation of elected county officials other than county commis
sioners for each class of county; effective date. 

§7-7-3, Classification of counties for purpose of determining com-
pensation of elected county officials. 

l For the purpose of determining the compensation of elected 
2 county officials, the counties of the state of West Virginia 
3 are hereby grouped into seven classes based on their assessed 
4 valuation of property, all classes. These seven classes and 
5 the minimum and maximum valuation of property, all classes, 

6 established to determine the classification of each county 
7 are as follows: 

Minimum Ass-d Maximum Ass� 

V aluatlou of Property Valuation of Property 
Class AU Classes All Classes 

8 Class I $600,000,000 No limit 

9 Class II $450,000,000 $599,999,999 

10 Class III $200,000,000 $449,999,999 

11 Class IV $100,000,000 $199,999,999 

12 Class V $ 50,000,000 $ 99,999,999 

13 Class VI $ 15,000,000 $ 49,999,999 

14 Class VII $ 0 $ 14,999,999 

15 The assessed valuation of property, all classes, that shall 

16 be used as the base to determine the class of a county shall 
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17 be the assessed valuation of property, all classes, of the 

18 county as certified by the county assessor, state auditor and 

19 county clerk prior to March twenty-nine, one thousand nine 

20 hundred seventy-two. 

21 Prior to March twenty-nine, one thousand nine hundred 

22 seventy-four and each second year thereafter, the county 

23 court of each county shall determine if the assessed valuation 

24 of property, all classes, of the county, as certified by the 

2S county assessor, state auditor and county clerk, is within 

26 the minimum and maximum limits of a class above or below 

27 the class in which the county then is. If the county court so 

28 determines, it shall record the new classification of the county 

29 with the state auditor and state tax commissioner and record 

30 its action on its county court record. 

31 The classification of each county shall be subject to review 

32 by the state tax commissioner. He shall determine if the 

33 classification of each county is correct based on the final 

34 assessed valuation of property, all classes, certified to him 

3S by the county assessor, state auditor and county clerk. If 

36 he finds that a county is incorrectly classified he shall notify 

37 the county court of that county promptly of his finding and 

38 in any case shall notify the county court prior to June 

39 thirtieth of that current fiscal year. Any county court so 
40 notified shall correct its classification immediately and make 
41 any necessary corrections in the salaries of its elected county 

42 officials for the next fiscal year. Nothing in this section shall 
43 be construed as authorizing an increase in compensation 
44 except at such time as the affected county officer begins a 
4S new term of office. 

§7-7-4. Compemation of elected county officials other than county 
commimoners for each class of county; effective date. 

1 For the purpose of determining the compensation to be 

2 paid to the elected county officials of each county, the fol-
3 lowing compensations for each county office by class are 

4 hereby established and shall be used by each county court in 
5 determining the compensation of each of their county officials 

6 other than compensation of members of the county court: 
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7 

8 

9 

10 

11 

12 

13 

Sheriff 

Class I $12,000 

Class II $ 8,400 

Class III $10,000 

Class IV $10,000 

Class V $ 9,000 

Class VI $ 6,900 

Class VII $ 4,200 

County Circuit 
Clerk Clerk Assessor 

$19,500 $19,500 $12,000 

$15,600 $15,600 $ 8,400 

$15,600 $15,600 $12,000 

$13,000 $13,000 $10,000 

$11,500 $11,500 $ 9,000 

$ 8,300 $ 8,300 $ 6,900 

$ 3,600 $ 3,000 $ 3,600 

333 

Prosecuting 
Attorney 

$22,000 

$22,000 

$14,000 

$13,500 

$ 9,600 

$ 6,900 

$ 2,100 

14 Any county clerk, circuit clerk, joint clerk of the county 
15 and circuit court, if any, county assessor, sheriff and prose-
16 cuting attorney of a Class I county and any prosecuting attorney 
17 of a Class II county shall devote full time to his public duties to 
18 the exclusion of any other employment. Notwithstanding the 
19 effective date of this section the compensation provided in this 
20 section for county clerks, circuit clerks and joint clerks of 
21 county and circuit courts shall become effective January one, 
22 one thousand nine hundred seventy-five, and the compensation 
23 provided in this section for assessors, sheriffs and prosecuting 
24 attorneys shall become effective January one, one thousand 
25 nine hundred seventy-three. 

26 In the case of a county that has a joint clerk of the county 
27 and circuit court, the compensation of the joint clerk shall be 
28 fixed in an amount twenty-five percent higher than the 
29 compensation would be fixed for the county clerk if it had 
30 separate offices of county clerk and circuit clerk. 

CHAPTER 19 
(C-. Sult. for H. I. 1278-ly Mn. Smlrl) 

[Passed Match 9, 1!174; In effect lllnety daya from passaae. Approved by !he Governor.] 

AN ACT to amend article one, chapter seven of the code of 
West Virginia, one thousand nine hundred thirty-one, as 
amended, by adding thereto a new section, designated section 
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eleven, relating to requiring competitive bids for certain pur
chases of commodities and printing by county courts. 

Be it enacted by the Legislature of West Virginia: 

That article one, chapter seven of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new section, designated section eleven, to read as 
follows: 

ARTICLE l. COUNTY COURTS GENERALLY 

§7-l•ll. Purchasing in open market on competitive bids. 

1 County courts may make a purchase of commodities and 
2 printing of two thousand dollars or less in amount in the 
3 open market, but a purchase of and contract for commodities 
4 and printing over two thousand dollars shall be based on 
5 competitive bids, except in case of emergency. 

6 The county court of any county is hereby authorized and 
7 empowered to promulgate rules and regulations governing 
8 the procedure of competitive bids. 

9 As used in this section, the terms "commodities" and 
10 "printing" shall have the same meaning as those terms are 
11 defined in section one, article one, chapter five-a of this 
12 code. 

CHAPTER 20 
{S. I. 473-ly Mr. Rogenon) 

(Paued Marc.11 !I, 1 !174; In effeet ninety days from passase. Approved by the Governor ,J 

AN ACT to amend and reenact section -two, article four, chapter 
seven of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended, relating to prosecuting at
torneys hiring investigators of crime. 
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Be it enacted by the Legislature of West Virginia: 

335 

That section two, article four, chapter seven of the code of 
West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 4. PROSECUTING ATJ'ORNEY, REWARDS AND LEGAL 

ADVICE. 

§7-4-2. Rewards for apprehension of persons charged . with 

crime and expenditure of money for detection of 

crime; appointment of investigators of crime •. 

1 The prosecuting attorney of any county, with the ap-
2 proval of the county court, or of the governor, or of the 
3 court of the county vested with authority to try criminal 
4 offenses, or of the judge thereof in .vacation, may, within 
5 his discretion, offer rewards for the apprehension of per-
6 sons charged with crime, or may expend money for the 
7 detection of crime. Any money expended under this sec-
8 tion shall, when approved by the prosecuting attorney, be 
9 paid out of the county fund, in the same manner as other 

I 10 county expenses are paid: Provided, That the prosecuting 
11 attorneys of the several counties of the state may, with 
12 the approval of the county courts of their respective coun-
13 ties, entered of record. appoint to assist them in the dis-
14 charge of their official duties, trained and qualified full-
15 time or part-time Investigators of crime. Such investiga-
16 tors shall accept no other public employment or employ-
17 ment in a private police or investigative capacity during 
18 the term of their appointment and shall be paid such sal-
19 ary and expenses as may be fixed by the county court. 
20 Such expenses shall be itemized and sworn to by the in-
21 vestigator upon presentation to the county court. 

22 Notwithstanding any other provision of this code to the 

23 contrary, the prosecuting attorney of any county, with the 

24 consent of the judge of the court of competent jurisdiction 

25 and the county court, may appoint an investigator of crime 

26 who need not be a resident of this state. 
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CHAPTER 21 
(C-. Sub. for H. I. 635-ly Mr. RolliM) 

[PUied March 9, 1974; In effect July 1, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section sixteen, article seven, chapter 
seven; and section twelve, article seventeen, chapter fifty of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, relating to increasing mileage allowance for public 
officers and employees utilizing personally owned vehicles in 
the actual performance and discharge of their official duties; 
relating to mileage allowance for county officials, their deputies, 
assistants and employees; relating to mileage allowance for 
constables in criminal cases and relating to other fees of con
stables. 

Be it enacted by the LegislaJure of West Virginia: 

That section sixteen, article seven, chapter seven; and section 
twelve, article seventeen, chapter fifty of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended and 
reenacted to read as follows: 

Chapter 

7, County Courts and Officers. 

50, Justices and Conslables. 

CHAPTER 7. COUNTY COURTS AND OFFICERS. 

All'DCLE 7, TRAINING PROGRAMS FOR COUNTY EMPWYEF.S, 
ETC.; COMPENSATION OF ELECTED COUNTY OF, 

FICIAIS; COUNTY ASSISTANTS, DEPUTIES AND EM

PLOYEES, THEIR NUMBER AND COMPENSATION. 

§7-7-16. Mileage aDowance for county officials, their assistants, 

deputies and employees. 

1 The county court of each county shall allow to each 
2 county official and to their deputies, assistants and employees, 

3 when they are required to drive their personally owned vehicles 

4 in the actual performance and discharge of their official duties, 
5 reimbursement at the rate of fifteen cents for each mile traveled 
6 in their personally owned vehicles. 
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7 Every county official shall file monthly, under oath, a full 
8 and accurate account of all the actual mileage driven by him, 
9 his deputies, assistants and employees, in the performance and 

10 discharge of their official duties supported by verified accounts 
11 before reimbursement thereof shall be allowed by the county 
12 court. Reimbursement, properly allowed, shall be made from 
13 the general county fund. 

CHAPTER SO. JUSTICES AND CONSTABLES. 

ARTICLE 17. FEES, FINES AND COSTS. 

§50-17-12. Fees of constables in criminal cases. 

1 Every constable shall be entitled to the following fees in 
2 criminal cases: 

3 

4 

1. For an arrest in case of felony __________ $3.50 

2. For an arrest in cases other than felony -··-·······-- 3.00 

5 3. For serving a subpoena ___________ .50 

6 4. For executing a search warrant ·-·---------- 2.50 

7 5. For summoning a jury in criminal action --·······--· 1.50 

8 6. Witness fee constable ---·············-·-··--·-·-·-·-···--- .50 

9 7. In addition to above fees, constables shall be allowed 
10 twelve cents for each mile of necessary travel utilizing their 
11 personally owned vehicles in the actual performance and dis-
12 charge of their official duties, and fifteen cents per mile for 
13 transporting prisoners if the constables are driving their per-
14 sonally owned motor vehicles in the transporting of such 
15 prisoners, if such mileage fees in any case shall exceed one 
16 dollar. 

17 8. In cases of search warrants and proceedings under article 
18 one, chapter sixty-two of this code, the fees of the constable 
19 shall be chargeable to the county, shall be audited and paid 
20 as other claims of like nature by the county court. 

21 9. In criminal cases, other than felony, such fees shall be 
22 charged and paid as provided in section fifteen, article five, 
23 chapter seven of this code, and section eight, article eighteen 
24 of this chapter. 
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CHAPTER 22 
(Com. Sub. for H. B. 1004-By Mr. Whitlow) 

[Passed March 9, 1974; in effect ninety days from passage._ Approved by the Governor.] 

AN ACT to amend article eleven-a, chapter sixty-two of the code of 

West Virginia, one thousand nine hundred thirty-one, as 

amended, by adding thereto a new section, designated section 

two, relating to authorizing county courts with the approval 
of the sheriff to employ county prisoners and pay wages for 
such employment. ' 

Be it enacted by the Legislature of West Virginia: 

That article eleven-a, chapter sixty-two of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, be 

amended by adding thereto a new section, designated section two, 
to read as follows: 

ARTICLE llA. RELEASE FOR WORK AND OTHER PURPOSES. 

§62-llA-2. Employment by county. 

1 With the approval of the county sheriff, the county court 
2 of any county is hereby authorized to employ any person 
3 imprisoned upon conviction for a misdemeanor in a county 
4 jail to work within the county as the county court may decide. 

5 In such instance the wages to be paid to the prisoner shall 
6 be no less than one dollar per hour. Such prisoners shall 
7 remain in the custody of and be supervised by said sheriff. 
8 No imprisoned person shall be required to work without his 
9 consent. 

CHAPTER 23 
(H. I. 972-ly Mr. Hager and Mr. QuNn) 

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section five, article seven, chapter six 
of the code of West Virginia, one thousand nine hundred thirty
one, as amended, relating to mileage and expenses of judges. 
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Be it enacted by the Legislature of West Virginia: 

That section five, article seven, chapter six of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARDCLE 7. COMPENSADON ANDALLOWANCF.S. 

§6-7-5. Mileage and expenses of judges. 

1 A judge of the supreme court of appeals and of a circuit 
2 court shall be entitled to an allowance for mileage at the rate 
3 of twelve cents for each mile, to be computed according to the 
4 distance by the nearest practicable route, necessarily traveled 
5 from his place of residence, to the place of holding any term 
6 of court in a county other than that of his residence, and from 
7 such place to his residence; and a judge of the circuit court 
8 shall be paid the sum of twenty-five dollars per day as expenses 
9 while holding court in a county other than that in which he 

10 resides: Provided, That no judge of a circuit court shall be 
I I paid mileage and expenses for holding more than ten terms 
12 of court in any county in any one year, including regular, ad-
13 joumed and special terms. The mileage and expenses provided 
14 for in this article shall be paid to any judge out of the state 
15 treasury as and when the salary of such judge is payable. 

CHAPTER 24 
(Com. Sub. for H. I. 1199-ly Mr. McCu1koy ond Mr, Stone) 

[Paned March 9, 1974; ln effect from passage. Approved by the Governor.] 

AN ACT to amend and reenact section one, article seventeen, chap
ter fifty of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended; and to amend and reenact article nine
teen of said chapter, relating to fees of justices of the peace 
in civil cases; creating the office of county magistrate; relating 
to the number and qualifications of county magistrates; pro
viding for appointment of county magistrates by county courts; 
providing that county magistrates be commissioned by the 
governor; providing that certain justices of the peace shall be 
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appointed county magistrates; relating tci the power of county 
courts to determine when a person has been actively engaged in 
the practice of justice of the peace; providing for magistrate 
courts; relating to jurisdiction of county magistrates; specifying 
that the procedure shall be the same as for justices of the peace; 
prohibiting compensation on a fee basis; relating to fees, costs, 
fines, forfeitures and penalties and accounting therefor; relating 
to compensation of county magistrates; classifying counties on 
basis of population for the purpose of establishing maximum 
limitations on the compensation of county magistrates; establish
ing maximum limitations on such compensation; creating a com
pensation advisory board; relating to the compensation, functions 
and expenses of such board; authorizing county magistrates to be 
reimbursed for all reasonable and necessary expenses, subject 
to certain limitations; specifying requirements for reimburse
ment; providing that salaries and expenses of county magistrates 
shall be paid from the county general fund; providing that 
constables shall serve county magistrates; relating to fiscal 
affairs of county magistrates; authorizing the county court to 
establish administrative requirements as to the discharge of the 
duties of county magistrates; specifying that county magistrates 
shall be subject to supervision by the circuit court as to the 
performance of judicial functions; authorizing a circuit court to 
censure or suspend a county magistrate; providing for audit 
of all records and materials of a county magistrate; relating to 
records to be used by a county magistrate; requiring county 
magistrates to submit monthly reports to the county courts; 
relating to the contents of such monthly reports; providing that 
each county court shall prepare a consolidated report there
from; requiring a copy of such consolidated report to be 
forwarded each quarter to the joint committee on govern
ment and finance; specifying that other provisions of law shall 
be applicable to magistrates; providing that in event of conflict, 
the provisions of article nineteen shall control; providing criminal 
offenses and penalties; relating to removal from and dis
qualification for office of county magistrate; and providing for 
expiration of article. 

Be it enacted by the Legislature of West Virginia: 

That section one, article seventeen, chapter fifty of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
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be amended and reenacted; and that article nineteen of said chapter 
be amended and reenacted, all to read as follows: 

Article 

17. Fees, Fines and Costs. 
19.. County Magistrates. 

ARTICLE 17, FEES, FINES AND COSTS. 

§50-17-1. Fees of justices in civil cases. 

1 A justice of the peace shall charge and shall collect in 
2 advance from the party or parties requesting such services the 
3 following fees: 

4 
5 

6 
7 
8 
9 

(1) For entering and trying any civil suit and the 
issuance of all papers including distress war
rant and attachment orders and the perform
ance of all other services in connection with 
any such civil suit whether the suit be con
tested or uncontested and whether or not the 
suit be completed or discontinued but ex
cepting services in connection with executions 

10 
11 
12 or garnishments and suggestee executions.... $5.00 

(2) For all services in connection with an execution 
on judgment, suggestion on judgment, execu
tion and garnishment whether execution be 
without garnishment or there be both execu-

13 

14 
15 

16 
17 tion and garnishment or suggestee execution.___ $2.50 

18 (3) For each bond filed in a case, appeal bond, stay 
19 of execution bond, bail bond, civil order of 
20 arrest, detinue bond, except bond in attach-
21 ment case and docketing same --·······--···-- $1.00 

22 (4) For taking depositions of witnesses if done in an 
23 hour or less ---- -----·--··--------······--· ·----------- $ 1. 00 

24 
25 

26 

27 
28 

(5) If not completed in an hour, for additional time 
at the rate, per hour of ___ _ 

(6) For taking an inquest on a dead body, to be 
audited and paid from the treasury of the 
county 

$1.00 

$5.00 
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29 (7) Order of appraisement, appointing appraisers, 
30 swearing of the same and docketing same, to 
31 be paid by plaintiff _________ $ 1.00 

32 (8) For taking and certifying acknowledgment of 

33 deed or other instrument of writing -�-- .50 

34 
35 
36 

(9) For mailing each suggestee execution by regis
tered and/ or certified mail and return receipt 
requested .55 

AR'nCLE 19. COUNTY MAGISrRATES; 

§50-19-1. 

§50-19-2. 

§50-19-3. 

§50-19-4. 

§50-19-5. 

§50-19-6. 

150-19-7. 

§50-19-8. 

§50-19-9. 

§50-19-10. 

§50-19-1. 

County magistrates created;· number; qualifications. 

Appointment of county magistrates; determination by county court 
as to persons actively engaged in the practice of justice of the 
peace; decision final. 

Magistrate courts; county magistrates; jurisdiction; procedure; 
appeal. 

Fees and costs; limitation on justices of the peace; disposition. 

Compensation; advisory board. 

Constables. 

Administration; rules and regulations; superv1s1on as to judicial 
functions by circuit court; inspection; reports to county court; 
quarterly reports to joint committee on government and finance. 

Application of chapter; conflict of provisions. 

Violations; penalties; removal from office. 

Expiration of provisions. 

County magistrates created; number; qualifications. 

1 There is hereby created the office of county magistrate 
2 which, in each county, shall equal the number of, and shall 
3 correspond to the magisterial district of, justices of the peace 
4 serving on the first day of January, one thousand nine hundred 
5 seventy-four, and who were actively engaged in the practice 
6 of justice of the peace during the last six months of the year 
7 one thousand nine hundred seventy-three. County magistrates 
8 shall be residents of the county and district in which they 
9 serve and shall be qualified to vote. Notwithstanding any pro-

10 vision of law to the contrary, persons serving as justices of 
11 the peace on the first day of January, one thousand nine 
12 hundred seventy-four, and actively engaged in the practice of 

13 justice of the peace, as aforesaid, shall be deemed qualified to 

14 serve as county magistrates in the district of their residence. 
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§50-19-2. Appointment of county magistrates; determination by 
county court as to persons actively engaged in the 
practice of justice of the peace; decision final. 

1 The county court of each county shall forthwith appoint 
2 those persons serving as justices of the peace on the first 
3 day of January, one thousand nine hundred seventy-four, 
4 and actively engaged in the practice of justice of the peace, as 
5 aforesaid, to the office of county magistrate for his district, 
6 unless such person is not so serving on the effective date of this 
7 article, in which event the person then serving as justice of the 
8 peace, if any, shall be appointed as county magistrate. In 
9 the event any such person is unwilling or, in the opinion of 

10 the county court, unable, due to physical or mental debility, 
11 to serve or in the event no person is entitled to appointment 
12 by virtue of service as a justice of the peace or in the event of 
13 a vacancy in the office of county magistrate, the county court 
14 may, but notwithstanding any other provision of law to the 
15 contrary shall not be required to, appoint a qualified person 
16 to serve as county magistrate. The oath of office for county 
17 magistrates shall be administered by the county court. 

18 The question of whether a person has been actively engaged 
19 in the practice of justice of the peace so as to be entitled to 
20 appointment as a county magistrate shall be determined by 
21 the county court, and its decision with respect to this issue shall 
22 be final and conclusive subject to review by the circuit court 
23 upon application therefor made by such person within thirty 
24 days after the decision of the county court has been entered 
25 upon the order book of such county court. 

§50-19-3. Magislmte courts; couty magislrates; jurisdiction; pro-
cedure; appeal. 

1 Each county magistrate shall hold and preside over a 
2 magistrate court. Such magistrate court shall not be a court of 
3 record for any purpose. County magistrates shall be com-
4 missioned by the governor and shall have the same jurisdiction 
5 over all matters, both civil and criminal, which is now or may 

6 hereafter be conferred upon justices of the peace, in addition to 

7 jurisdiction which may otherwise be conferred by law upon 
8 county magistrates. 

9 Except as they may be clearly in conflict with the provisions 
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10 of this article, all provisions of law relating to justices of the 
11 peace in regard to all aspects of procedure, trial of causes and 
12 appeals shall apply to county magistrates. 

§50-19-4. Fees and costs; limitation on justices of the peace; 
disposition. 

1 Notwithstanding any provision of article seventeen of this 
2 chapter or any other provision of law to the contrary, no 
3 justice of the peace, after the thirtieth day of June, one thou-
4 sand nine hundred seventy-four, or county magistrate, at any 
S time, except as provided in section five of this article, shall 
6 collect or receive any sum of money or other emolument by 
7 virtue of his office for his own use or benefit. Notwithstanding 
8 any provision of article seventeen of this chapter or any other 
9 provision of law to the contrary, no justice of the peace shall 

10 collect or receive any sum of money or other emolument by 
11 virtue of his office as justice of the peace while he serves as a 
12 county magistrate. 

13 Each county magistrate shall collect all fees and costs, both 
14 civil and criminal, which a justice of the peace may by law 
15 collect in the same manner and subject to the prohibitions 
16 as prescribed by law for justices of the peace. All such fees 
17 and costs, together with an accounting of their source and the 
18 services for which rendered, shall be paid over to the sheriff of 
19 the county by the fifteenth day of the month following the 
20 month of their collection. Such fees and costs shall be de-
21 posited into the general fund of the county. Each county 
22 magistrate shall pay over all fines, costs, forfeitures and penal-
23 ties which accrue to the state in the same manner and subject 
24 to the same provisions of law as apply to justic� of the peace. 

§50-19-5. Compensation; advisory board. 

1 For the purpose of establishing maximum limitations on 
2 the compensation for county magistrates, the counties shall be 
3 classified according to population, as ascertained in the last 
4 preceding census taken under the authority of the United States, 
S as follows: Counties with a population of two hundred thousand 
6 or more shall be designated Class I counties; counties with a 
7 population of one hundred thousand or more but less than two 
8 hundred thousand shall be designated Class II counties; 
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9 counties with a population of seventy thousand or more but 
10 less than one hundred thousand shall be designated Class m 

11 counties; counties with a population of thirty thousand or more 
12 but less than seventy thousand shall be designated Class IV 
13 counties; counties with a population of twenty thousand or 
14 more but less than thirty thousand shall be designated Class 
15 V counties; counties with a population of ten thousand or 
16 more but less than twenty thousand shall be designated Class 
17 VI counties; and counties with a population of less than ten 
18 thousand shall be designated Class VII counties. 
19 Salaries for county magistrates shall be fixed by the county 
20 courts within the following maxi.mum limits: In Class I 
21 counties, not more than seventeen thousand five hundred 
22 dollars per year; in Class II counties, not more than fifteen 
23 thousand dollars per year; in Oass III counties, not more 
24 than twelve thousand five hundred dollars per year; in Oass 
25 IV counties, not more than ten thousand dollars per year; in 
26 Class V counties, not more than seven thousand five hundred 
27 dollars per year; in Class VI counties, not more than six 
28 thousand two hundred fifty dollars per year; and in Qass 
29 VII counties, not more than five thousand dollars per year. 
30 Within the maximum limitations above prescribed, the 
31 county court may fix the same salary for all county magistrates 

� 32 within such county or it may establish a different salary for 'l 
33 one or more of such county magistrates. In fixing the salaries 
34 within the maximum limitations above prescribed, the county 
35 court shall consider the advice of the advisory board herein 
36 created and shall take into account the amount of time each 
37 county magistrate shall be available to perform the duties 
38 of his office. 
39 For the purpose of advising the county court in the fixing of 
40 salaries of county magistrates within the maxi.mum limitations 
41 above prescribed, there is hereby created in each county 
42 the county magistrates advisory board which shall be com-
43 posed of the county clerk, the clerk of the circuit court and 
44 three members to be appointed by the county court. Justices of 
45 the peace, county magistrates or members of their immediate 
46 families shall be ineligible to serve as members of the board 
47 unless their service is by virtue of their office as county clerk or 
48 clerk of the circuit court. The advisory board shall elect from 
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49 its membership a chairman. The advisory board shall meet at 
50 such times and places as shall be directed by the chairman or 
51 by the county court. It shall be the duty of the advisory board 
52 to advise the county court on the fixing of salaries of county 
53 magistrates within the maximum limitations above prescribed. 
54 No member of the county magistrates advisory board shall be 
55 entitled to any pay or reimbursement for expenses incurred in 
56 the performance of his duties. 

57 In addition to his salary, as specified by the county court, 
58 each county magistrate shall be entitled to be reimbursed for all 
59 reasonable and necessary expenses actually incurred by him in 
60 providing office space, furnishing necessary clerical help and 
61 providing stationery and supplies and for all other incidental 
62 operating expenses, but the total of all such reimbursed ex-
63 penses in any fiscal year may not exceed seventy-five percent 
64 of the salary of such county magistrate for such fiscal year. 
65 Requisition for such reimbursement shall be accompanied by 
66 a sworn statement, detailed vouchers and documentation per-
67 taining to such expenses. 

68 The salary of each county magistrate and all payments made 
69 to reimburse him for all reasonable and necessary expenses 
70 actually incurred in the performance of his duties as a county 
71 magistrate shall be paid by the county court from the county 
72 general fund. The salary shall be paid in equal monthly in-
73 stallments. 

§50-19-6. Constables. 

1 All constables as provided for in this chapter shall perform 
2 the functions and duties for county magistrates as may be pre-
3 scribed by law in regard to justices of the peace. 

§50-19-7. Administration; rules and regulations; supervision as to 
judicial functions by circuit court; inspection; reports 
to county court; quarterly reports to joint committee 
on government and finance. 

1 Except as may be modified by the provisions of this article 
2 and except as may be clearly conflicting with the provisions of 
3 this article, all county magistrates are hereby imposed with 
4 the duty to conduct their fiscal affairs in the same manner as 
5 prescribed for justices of the peace. 
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6 Each county court may by order entered of record adopt 
7 rules and regulations establishing administrative requirements 
8 as to the discharge of the duties of county magistrates, includ-
9 ing, but not limited to, the specification of a reasonable 

10 schedule of hours for each county magistrate, requirements 
11 that the office of a county magistrate be located in a place 
12 readily accessible to the public, and requirements that each 
13 county magistrate maintain regular telephone service if such 
14 service is available. 

15 Each county magistrate shall be subject to supervision by 
16 the circuit court of his county as to the performance of his 
1 7 judicial functions, and, without any limitation of all other power 
18 and authority vested in the circuit court, such court, upon 
19 receipt of a complaint against a county magistrate, shall have 
20 plenary power and authority, after hearing, to censure or 
21 suspend such county magistrate. 

22 Each county magistrate shall be subject to audit of his 
23 records, both civil and criminal, and all materials relating to 
24 such records, by the chief inspector of public offices. For the 
25 purpose of uniformity, the chief inspector of public offices 
26 shall designate the form of records to be used by county mag-
27 istrates. 

28 Each county magistrate shall furnish to the county court of 
29 his county monthly reports indicating the volume of judicial 
30 business handled by him, both civil and criminal, the total 
31 amount of moneys received, whether in the form of fees, costs, 
32 fines, forfeitures or penalties, the total amount of moneys re-
33 mitted by him as required by law, the total amount of ex-
34 penses incurred by such county magistrate during such month 
35 for which reimbursement is claimed, and all such other de-
36 tailed information as the county court shall require. The county 
37 court shall consolidate all such monthly reports and each 
38 quarter forward a copy of the consolidated report to the 
39 joint committee on government and finance. 

§50-19-8. Application of chapter; cooOict of prol'isions •. 

1 Except as may be clearly in conflict with the provisions of 

2 this article, all provisions of this code relating to justices of 

3 the peace, including those provisions specifying and prohibiting 
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4 unlawful or improper conduct, and including the requirement to 
5 post bond as provided in section ten, article two, chapter six of 
6 this code, shall apply to county magistrates. To the extent such 
7 provisions are clearly in conflict, the provisions of this article 
8 shall control. 

§50-19-9. Violations; penalties; removal &om office. 

1 AJJ.y county magistrate who shall violate any provision of 
2 this article or any provision of this code which by virtue of 
3 this article is made applicable to county magistrates shall be 
4 guilty of a misdemeanor, and, upon conviction thereof, shall 
5 be fined not more than one thousand dollars, or imprisoned 
6 in the county jail not more than one year, or both fined and im-
7 prisoned. A conviction hereunder shall effect the removal of a 
8 county magistrate from office and shall disqualify him from 
9 further service as a county magistrate. 

§50-19-10. Expiration of provisions. 

1 The provisions of this article shall expire on the thirtieth day 
2 of June, one thousand nine hundred seventy-five. Such expira-
3 tion, however, shall not affect any act or decision of a county 
4 magistrate. 

CHAPTER 25 
(S. I. 482-ly Mr. McGraw) 

[Paaaed March 9, 1974; in effect ninety days Crom passage. Approved by the Governor.] 

AN ACT to amend and reenact section one-aa, article two, chap

ter fifty-one of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to terms of the 
circuit court of Wyoming county. 

Be it enacted by the Legislature of West Virginia: 

That section one-aa, article two, chapter fifty-one of the 
code of West Virginia, one thousand nine hundred thirty-one, 

as amended, be amended and reenacted to read as follows: 
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ARTICLE 8. CIRCUIT COURTS; CIRCUIT, CRIMINAL AND IN

TERMEDIATE JUDGES. 

§51-2-laa. Twenty-seventh circuit. 

1 For the county of Wyoming on the first Monday in 
2 February, the first Monday in May, and the first Monday 
3 in October. 

CHAPTER 26 
(H. 8. 1080-By Mr. Jolliffe) 

[Passed March 9, 1974; Jn effect from passage. Approved by the Governor.) 

AN ACT to amend and reenact section ten, article three, chapter 
fifty-one of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to the fixing of the 
opening day of court; consecutive days of failure to sit. \ 

Be it enacted by the Legislature of West Virginia: 

That section ten, article three, chapter fifty-one of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 
ARTICLE 3. COUR1.'S IN GENERAL 

§51-3-10. Opening after day fixed. 

1 Though a court be not held on the first day of a term, it 
2 may nevertheless be opened on any subsequent day; provided, 
3 in the case of any court of record for any county, the same be 
4 done before four o'clock in the afternoon of the third day. 
5 If, after a court is opened, it fail to sit on any day, it may 
6 nevertheless sit on any subsequent day of the term: Provided, 

7 That in the case of any court of record for any county, there be 
8 not more than seven consecutive days of such failure. 
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CHAPTER 27 
(H. I. 1307_.y Mr. Myles) 

[Passed March 9, 1974; in effed niru,ty days from passage. Approved by the Governor.) 

AN ACT to amend and reenact section four, article seven, chapter 
fifty-one of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to increase in costs 
per page of transcripts and copies furnished by official court 
reporters. 

Be it enacted by the Legislature of West Virginia: 

That section four, article seven, chapter fifty-one of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 1. OFFICIAL REPORTERS. 

§51-7-4. Transcript of notes; fees; authenticity; transcript for jndge 
in criminal cases. 

1 The reporter shall furnish, upon request, to any party 
2 to a case, a typewritten transcript of his shorthand notes 
3 of the testimony or other proceedings, which shall be upon 
4 paper measuring eight and one-half inches in width and 
S eleven inches in length, with margins of one-half inch on 
6 the right side and bottom, one inch at the top and one and 
7 one-half inches on the left, with twenty-four lines on each 
8 page, and shall certify the same as being correct, and shall 
9 be paid therefor, by the party requesting such transcript, 

10 at the rate of one dollar and ten cents for each page so 
11 transcnoed and certified; and for each carbon copy of such 
12 transcript, ordered at the same time, he shall be paid forty 
13 cents for each page so furnished. 

14 A transcript of such testimony or proceedings, when 
15 · certified by the official reporter and by the judge of the 
16 court, shall be authentic for all purposes, and shall be 
17 used by the parties to the cause in any further proceeding 
18 therein wherein the use of the same may be required. It may 
19 be used, without further authentication, in making up the 
20 record on appeal, as provided in sections thirty-six and 
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21 thirty-seven, article six, chapter fifty-six of this code; and 
22 in all cases of appeal such reporter shall also make a carbon 
23 copy of such transcript, which copy shall be filed in the 
24 office of the clerk of the court in which the trial or pro-
25 ceedings were had, to be used, if necessary, in making up 
26 the record on appeal, and, if so used, the clerk shall not 
27 be entitled to any fee for that part of the record. If, upon 
28 appeal or writ of error, the judgment, decree or order entered 
29 in the cause be reversed, the cost of such transcript shall 
30 be taxed as other costs� and if such transcript be requested 
31 or required for the purpose of demurring to the evidence, the 
32 cost thereof shall be taxed in favor of the party prevailing on 
33 the demurrer. 

34 It shall also be the duty of such reporter in any criminal 
35 case, upon the request of the court or the judge thereof, 
36 and for his use, to furnish a transcript of his notes of the 
37 testimony and proceedings without extra charge. 

CHAPTER 28 
(H. I. 1147-ly Mr. Romine) 

[Passed March 8, 1974; in elfect July I, 1974. Approved by the Governor.] 

AN ACT to amend and reenact sections two and twenty-four, chapter 
twenty-eight, acts of the Legislature, regular session, one 
thousand eight hundred ninety-three, as last amended and 
reenacted by chapter thirty, acts of the Legislature, regular ses
sion, one thousand nine hundred seventy-two, relating to in
creasing the jurisdiction, and increasing the judge's salary of the 
common pleas court of Cabell County. 

Be it enacted oy the Legislature of West Virginia: 

That sections two and twenty-four, chapter twenty-eight, acts of 

the Legislature, regular session, one thousand eight hundred ninety
three, as last amended and reenacted by chapter thirty, acts of the 
Legislature, regular session, one thousand nine hundred seventy-two, 

be amended and reenacted to read as follows: 
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COMMON PLEAS COURT OF CABELL COUNTY. 

§2. Jurisdiction. 
§24. Salary of judge. 

§2, Jurisdiction. 

[Ch. 28 

1 That said common pleas court of Cabell County shall 
2 have original jurisdiction within said county of all crimes, 
3 felonies, misdemeanors, criminal proceed.in�, and all mat-
4 ters in anywise relating thereto, and all civil actions, civil 
5 matters and proceedin� in anywise relating thereto. 

6 Such jurisdiction of the common pleas court shall be general, 
7 common and concurrent with the jurisdiction of the circuit 
8 court of such county in all and every respect as the same 
9 is constituted and set forth in section twelve, article eight 

10 of the constitution of West Virginia, and by the laws and 
11 statutes of the state of West Virginia, except where the 
12 matters in controversy in civil suits or proceedin� shall 
13 exceed the sum of two hundred fifty thousand dollars, and 
14 except as to those matters specifically reserved to the jurisdic-
15 tion of the circuit court, but including concurrent jurisdiction 
16 with that of the circuit court in all suits and matters arising 
17 under chapter thirty-six, article seven of the code of West 
18 Virginia, one thousand nine hundred thirty-one, as amended, 
19 and known as the "West Virginia Gifts to Minors Act." 

§24. Salary of judge. 

1 The judge of the common pleas court of Cabell County, 
2 shall, from and after the first day of July, one thousand 
3 nine hundred seventy-four, receive for his services a salary 
4 in the amount of twenty six thousand dollars per annum, 
5 to be paid in semimonthly installments out of the county 
6 treasury of Cabell County, out of the funds of said treasury, 
7 in the manner provided by statute. The salary of said judge 
8 shall continue as provided in chapter thirty, acts of the 
9 Legislature, regular session, one thousand nine hundred 

10 seventy-two, until the first day of July, one thousand nine 
11 hundred seventy-four. The county court of Cabell County 
12 shall annually DMlke provision by appropriate levy and ap• 
13 propriation for the payment of said salary. 

14 All acts or parts of acts inconsistent or in conflict here-
15 with are repealed. 
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CHAPTER 29 
(H. I. 1149-ly Mr. Romine) 

[P•ssed Mareh 8, 1974; in effect July 1, 1974. Approved by the Governor.] 

AN ACT to amend and reenact sections two and four, chapter one 
hundred sixty-eight, acts of the Legislature, regular session, one 
thousand nine hundred twenty-one, as last amended and re
enacted by chapter thirty-one, acts of the Legislature, regular 
session, one thousand nine hundred seventy-two, relating to in
creasing the jurisdiction of the domestic relations court of 
Cabell County; the court generally; increasing the salary of 
the chief probation officer; providing for an additional probation 
officer; and increasing the salaries of probation officers and of 
the judge of the court. 

Be it enacted by the Legislature of We-tt Virginia: 

That sections two and four, chapter one hundred sixty-eight, acts 
of the Legislature, regular session, one thousand nine hundred 
twenty-one, as last amended and reenacted by chapter thirty-one, 
acts of the Legislature, regular session, one thousand nine hundred 
seventy-two, be amended and reenacted to read as follows: 

DOMESTIC RELATIONS COURT OF CABELL COUNTY. 

§2. Jurisdiction. 

§4. Salary of judge. 

§2. Jurisdiction. 

1 The said domestic relations court shall have jurisdiction 

2 within the said county of Cabell, concurrent with the circuit 

3 court, of all matters and causes arising out of or pertaining 
4 to annulment of marriages, separate maintenance suits, di-

5 vorce, alimony, the custody and maintenance of children of 
6 litigants and the adjudication of property rights arising 

7 out of the same, and of all other matters and causes coming 
8 within the purview of chapter forty-eight of the code of 
9 West Virginia, one thousand nine hundred thirty-one, and 

IO all amendments and reenactments thereof concerning domestic 
11 relations, habeas corpus proceedings; of all matters and 
12 causes coming within the purview of chapter forty-nine of 
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13 the code of West Virginia, one thousand nine hundred thirty-
14 one, as enacted by chapter one, acts of the Legislature of 

15 West Virginia, one thousand nine hundred thirty-six, and 
16 of all amendments and reenactments thereof, commonly known 
17 as the child welfare law; of all matters and causes coming 
18 within the purview of chapter eighteen of the code of West 
19 Virginia, one thousand nine hundred thirty-one, and all 
20 amendments and reenactments thereof, commonly called the 

21 general school law; of all matters and causes coming within 
22 the purview of chapter forty-eight of the code of West Virginia, 

23 one thousand nine hundred thirty-one, and of all amendments 
24 and reenactments thereof, commonly known as the reciprocal 

25 dependency law; of all matters and causes coming within the 
26 purview of chapter forty-eight of the code of West Virginia, 
27 one thousand nine hundred thirty-one, and all amendments 
28 and reenactments thereof, commonly known as the adoption 
29 law; and of all matters and causes coming within the purview 
30 of chapter forty-eight of the code of West Virginia, one 
31 thousand nine hundred thirty-one, and of all amendments 
32 and reenactments thereof, commonly known as the change of 
33 name law; and of all matters and causes coming within the 
34 purview of chapter forty-eight of the code of West Virginia, 
35 one thousand nine hundred thirty-one, and of all amendments 
36 and reenactments thereof, commonly known as the mainten-
37 ance of illegitimate children law; and of all matters and 

38 causes coming within the purview of chapter forty-four, 
39 article ten, section fourteen of the code of West Virginia, 

40 one thousand nine hundred thirty-one, and of all amendments 

41 and reenactments thereof, commonly known as the approval 

42 of the compromising of infants' claims for damages; and of 

43 all matters and causes coming within the purview of chapter 

44 forty-eight, article one, section six-c of the code of West 

45 Virginia. one thousand nine hundred thirty-one, and of all 

46 amendments and reenactments thereof, commonly known as 

4 7 the issuance of marriage license in case of emergency or 

48 extraordinary circumstances; and of all matters and causes 
49 coming within the purview of chapter fifty-five, article seven-a 

50 of the code of West Virginia, one thousand nine hundred 
51 thirty-one, and of all amendments and reenactments thereof, 

52 commonly known as the liability of parents; and of all 
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53 matters and causes coming within the purview of chapter 
54 thirty-seven of the code of West Virginia, one thousand nine 
55 hundred thirty-one, and of all amendments and reenactments 
56 thereof, commonly known as the approval of the sale, lease 
57 or mortgage of infants' lands; and of all matters and causes 
58 coming within the purview of chapter sixty-one, article 
59 seven, section two, commonly known as license to carry 
60 weapons, how obtained; and shall have concurrent with the 
61 circuit court of Cabell County, supervision and control of 
62 proceedings before justices and other inferior tribunals by 
63 mandamus, prohibition and certiorari; and of all matters and 
64 causes, concurrent with the circuit court of Cabell County 
65 and the common pleas court of Cabell County coming within 
66 the purview of chapter sixty-two, article one-c, section one, 
67 commonly known as the right to bail; and of all matters 
68 and causes coming within the purview of all other or future 
69 acts of the Legislature touching the subject matter of any 
70 and all said laws and acts, and the amendments and re-
71 enactments thereof, and of the common law of said state 
72 relating to the subject matter thereof. Independently of 
73 any of the foregoing matters, the domestic relations court 
74 shall also have and is hereby given what was heretofore 
75 recognized as general equity jurisdiction concurrent with 
76 the circuit court, excepting in cases involving the enforce-
77 ment of criminal laws and labor disputes, and excepting 
78 cases where it shall appear from the pleadings that the 
79 matter or thing in controversy exceeds in value the sum of 
80 five hundred thousand dollars. The proceedings and modes 
81 of procedure end power and jurisdiction conferred by law 
82 upon the circuit court or the common pleas court in any 
83 and all said matters and causes are hereby conferred upon 
84 and shall be exercised by said domestic relations court. 

85 The court is authorized and empowered to appoint and 
86 discharge one chief probation officer at a yearly salary of 
87 eleven thousand dollars and two probation officers at a 
88 yearly salary of ten thousand seven hundred fifty dollars 
89 each, which said salaries shall be paid by the county court 
90 in monthly installments, and in addition thereto the said 
91 county court shall reimburse the said probation officers of 
92 their necessary expenses actually incurred monthly in the 



356 COURTS AND THEIR OFFICERS [Ch. 30 

93 performance of official duties, including an allowance of ten 
94 cents per mile of their automobile driven in the performance 
95 of official duties. The court is further authorized and 
96 empowered to appoint and discharge such medical, clerical 
97 and secretarial assistance as shall enable it to discharge all 
98 of the duties required of it under the provisions of this 
99 section and the general laws of the state and such person or 

100 persons shall be paid by the county court monthly upon the 
101 written approval of the judge of the said court. 

§4. Salary of judge. 

1 The judge of the domestic relations court of Cabell County, 
2 shall, from and after the first day of July, one thousand nine 
3 hundred seventy-four, receive for his services a salary in the 
4 amount of twenty six thousand dollars per annum, to be paid 
5 in monthly installments out of the county treasury of Cabell 
6 County, out of the funds of said treasury, in the manner pro-
7 vided by statute. The salary of said judge shall continue as 
8 provided in chapter thirty-one, acts of the Legislature, regular 
9 session, one thousand nine hundred seventy-two, until the 

10 first day of July, one thousand nine hundred seventy-four. 
11 The county court of Cabell County shall annually make pro-
12 vision by appropriate levy and appropriation for the pay-
13 ment of said salary. 

14 All acts or parts of acts inconsistent or in conflict herewith 
15 are hereby repealed. 

CHAPTER 30 
(H. B. 1101-By Mr, Carey and Mr. Brenda) 

[Passed February 28, 1974; in effect July 1, 1974. Approved by the Governor.] 

AN ACT to amend and reenact sections two, five and twelve, chapter 
thirty-five, acts of the Legislature, regular session, one thou
sand nine hundred seventy, relating to the jurisdiction of the 
common pleas court of Hancock County and the salary of the 
judge thereof and manner of compensation of judge's secretary. 
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Be it enacted by the Legislature of West Virginia: 

That sections two, five and twelve, chapter thirty-five, acts of the 
Legislature, regular session, one thousand nine hundred seventy, be 

amended and reenacted to read as follows: 
HANCOCK COUNTY COMMON PLEAS COURT, 

§2. Jurisdiction. 
§5. Salary. 
§ 12. Supplies, finances, seal, courtrooms and offices. 

§ 2. Jurisdiction. 

1 The court shall have jurisdiction within Hancock County, 
2 concurrent with the circuit court of said county of causes, 
3 matters, proceedings and suits relating to: (a) Those matters 
4 within the purview of article one, chapter forty-eight of the 
5 official code of West Virginia, as amended; (b) adoption pro-
6 ceedings arising out of article four, chapter forty-eight of the 
7 code of West Virginia, one thousand nine hundred thirty-one, 
8 as amended; ( c) proceedings for a change of name arising out 
9 of article five of said chapter forty-eight, as amended; (d) 

10 maintenance of illegitimate children proceedings arising out of 
11 article seven, chapter forty-eight of the official code of West 
12 Virginia, as amended; (e) desertion and nonsupport of wife 
13 or child proceedings arising out of article eight, chapter forty-
14 eight of the official code of West Virginia, as amended; (f) 

l 15 the enforcement of support of dependents arising out of article 
\ 16 nine of said chapter forty-eight, as amended; (g) all civil ac-

17 tions or proceedings at law, except where it shall appear from 
18 the pleadings that the matter in controversy exceeds the value of 
19 seventy-five thousand dollars; (h) all cases arising under arti-
20 cles five, six, seven and eight, chapter forty-nine of the code of 
21 West Virginia, one thousand nine hundred thirty-one, as 
22 amended; (i) appellate jurisdiction in all cases, civil and crim-
23 inal, from judgments of justices of the peace in said county, 
24 police judges or mayors of any incorporated city, town or vil-
25 !age, or of any inferior tribunal therein, wherein an appeal, writ 
26 of error, supersedeas or writ of certiorari may be allowed; (j) 
27 all proceedings under article one, chapter thirty-seven of the 
28 code of West Virginia, one thousand nine hundred thirty-one, as 
29 amended; (k) the approval of compromising an infant's claim 
30 for damages in accordance with section fourteen, article ten, 
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31 chapter forty-four of the official code of West Virginia, as 
32 amended; (I) any and all other matters arising under the pre-
33 sent and future laws of the state of West Virginia, common or 
34 statutory, incidental to the foregoing, including, but not limited 
35 to, the disposition of property and property interests involved 
36 in any such matters, and, as well, the adjudication of any and 
3 7 all rights, titles and interests necessary or incidental to a full 
38 determination of all such matters pending in said court. 

39 The court shall have general equity jurisdiction in causes, 
40 matters, proceedings and suits before it within its jurisdiction 
41 with power to grant injunctions and to require and take recog-
42 nizances. 

43 The proceedings, modes of procedures, power and jurisdic-
44 tion conferred by law upon the circuit court of Hancock County 
45 in any and all said causes, matters, proceedings and suits are 
46 hereby conferred upon and shall be exercised by the court of 
47 common pleas of Hancock County. 

48 The judge of said court shall have the same powers in vaca-
49 tion as to any and all of said causes, matters, proceedings and 
50 suits that are conferred upon the judges of the circuit court of 
51 Hancock County. 

52 It shall not be necessary in any such causes or proceedings 
53 to set forth upon the record the facts authorizing said court to 
54 take jurisdiction thereof, but jurisdiction shall be presumed un-
55 less the contrary plainly appears from the record. 

§5. Salary. 

1 The judge of the common pleas court of Hancock County, 
2 shall, from and after the first day of July, one thousand nine 
3 hundred seventy-four, receive for his services a salary in the 
4 amount of twenty-five thousand dollars per annum, to be 
5 paid in monthly installments out of the treasury of Hancock 
6 County, out of the funds of said treasury, in the manner 
7 prescribed by statute. The salary of said judge shall continue 
8 as provided in chapter thirty-five, acts of the Legislature, 
9 regular session, one thousand nine hundred seventy, until the 

10 first day of July, one thousand nine hundred seventy-four. 
11 The county court shall annually make provision by appropriate 

12 levy and appropriation for the payment of said salary. 
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§12. Supplies, finances, seal, courtrooms and offices. 

359 

1 It shall be the duty of the county court of Hancock County 
2 to provide all records and other books and stationery, postage 
3 and supplies that may be necessary for said court. Likewise 
4 a seal for said court shall be provided and full faith and 
5 credit shall be given to the records of the court and certificates 
6 of its judge or clerk in like manner and with the same effect 
7 as if the same were records of the circuit court similarly 
8 authenticated. The county court of Hancock County shall 
9 likewise furnish rooms, furniture and equipment for the proper 

10 conduct and administration of said court and shall, through 
11 annual levy and appropriations, make provision for the 
12 payment for all such rooms, supplies and equipment. It shall 
13 be the duty of the county court of Hancock County to pay the 
14 salary of a full-time secretary in the office of the judge of 
15 said court, to be appointed by him, whose compensation shall 
16 be set annually by the county court of Hancock County. 

CHAPTER 31 
(H. 8. 1091-By Mr. Savilla ed Mr, Jones, of Kanawha) 

[Passed Morch 8, l974; In effect July t. 1974. Approved by the Governor,] 

AN ACT to amend and reenact section nine, chapter twenty-five, acts 
of the Legislature, regular session, one thousand nine hundred 
seven, as last amended by chapter thirty-eight, acts of the 
Legislature, regular session, one thousand nine hundred seventy, 
relating to the salary of the judge of the intermediate court of 
Kanawha County. 

Be it enacted by the Legislature of West Virgi11ia: 

That section nine, chapter twenty-five, acts of the Legislature, 
regular session, one thousand nine hundred seven, as last amended 
by chapter thirty-eight, acts of the Legislature, regular session, one 
thousand nine hundred seventy, be amended and reenacted to read 

as follows: 



360 COURTS AND THEIR OFFICERS 

INTERMEDIATE COURT OF KANAWHA COUNTY. 

§9. Salary. 

[Ch. 32 

1 The judge of the intermediate court of Kanawha County, 
2 West Virginia, shall, from and after the first day of January, 
3 one thousand nine hundred seventy-five, receive for his ser-
4 vices a salary in the amount of twenty-six thousand dollars 
5 per annum, to be paid in monthly installments out of the 
6 county treasury of Kanawha County, out of the funds of said 
7 treasury, in the manner provided by statute. The salary of 
8 said judge shall continue as provided in chapter thirty-eight, 
9 acts of the Legislature, regular session, one thousand nine 

10 hundred seventy, until the first day of January, one thousand 
11 nine hundred seventy-five. 

CHAPTER 32 
(H, I. 1210-lly Mr. McKenzie •ncl M,. Pauley) 

[Passed March 8, 1974; in cffe<:t July 1, 1974. Approved by the Governor.] 

AN ACT to amend and reenact sections two and four, chapter 
thirty-six, acts of the Legislature, regular session, one thousand 
nine hundred seventy-one, relating to the intermediate court 
for the County of McDowell, increasing the jurisdiction of said 
court and increasing the salary of the judge thereof. 

Be it enacted by the Legislature of West Virginia: 

That sections two and four, chapter thirty-six, acts of the Legis
lature, regular session, one thousand nine hundred seventy-one, be 
amended and reenacted to read as follows; 

THE INTERMEDIATE COURT OF McDOWELL COUNTY. 
§2. Jurisdiction concurrent with circuit court. 
§4. Salary of judge; payment thereof. 

§2. Jurisdiction concurrent with circuit court. 

1 The court, which is the same court originally established 

2 by chapter thirty-six, acts of the Legislature, regular session, 

3 one thousand eight hundred ninety-three, but with its name 
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4 and jurisdiction changed as in this act provided, shall 
5 continue to have jurisdiction within the County of McDowell, 
6 concurrent with the circuit court of the county, of all felonies, 
7 misdemeanors and offenses committed or which may be 
8 committed within the County of McDowell, and shall also 
9 have, concurrent with the circuit court of the county, j uris-

10 diction, supervision and control by appeal, mandamus, pro-
11 hibition and certiorari of all proceedings before justices of 
12 the peace of the county or the police court, mayor or other 
13 constituted tribunal, board or co=ission of any city, town 
14 or village in the county. The court shall likewise have 
15 jurisdiction within the County of McDowell concurrent with 
16 the circuit court of the county, of all civil actions or 
17 proceedings at law, except where it shall appear from the 
18 pleadings that the matter or thing in controversy in any 
19 such civil action or proceeding at law, exclusive of interests 
20 and costs, exceeds in value the sum of sixty thousand dollars, 
21 and all summary proceedings at Jaw and any other manner 
22 of actions or proceedings at law authorized by the general 
23 laws of West Virginia, as well as of appeals from judgments 
24 of the justices of the county when such appeals shall lie to 
25 the court in the same manner and under the same regulations 
26 as provided in the general Jaws for appeals from justices. 
27 The court shalJ likewise have jurisdiction within the County 
28 of McDowell, concurrent with the circuit court of the county, 
29 of suits for divorce, annulment of marriage and separate 
30 maintenance, of bastardy proceedings and actions for main-
31 tenance of illegitmate children as provided by the general 
32 laws of West Virginia, and the court shall have jurisdiction 
33 within the County of McDowell, concurrent with the circuit 
34 court of the county, of proceedings for adoption, and all 

35 juvenile and other matters of which the aforesaid criminal 
36 court of McDoweJJ County was given jurisdiction by the 

37 general Jaws of West Virginia or of which the court hereby 
38 established may be given jurisdiction by such general laws. 

§4. Salary of judge; payment thereof. 

1 The judge of the intermediate court shall receive for bis 

2 services the sum of twenty-four thousand dollars per annum 

3 to be paid out of the county treasury of the County of Mc-

4 Dowell. 
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CHAPTER 33 
(H.B. 1152-By Mr. Spuker, Mr. McManua) 

[Passed March 9, 1974; in effect from passage. Approved by the Governor.) 

AN ACT to amend and reenact sections three, five, eight and nine, 
chapter twenty-nine, acts of the Legislature, regular session, one 
thousand nine hundred seven, as last amended by chapter 
thirty-eight, acts of the Legislature, regular session, one 
thousand nine hundred seventy-two, relating to the inter
mediate court of Raleigh County, providing that such court 
shall have jurisdiction in criminal matters, increasing the 
salary of the judge thereof, changing terms of the court and 
authorizing grand juries and petit juries for criminal matters. 

Be it enacted by the Legislature of West Virginia: 

That sections three, five, eight and nine, chapter twenty-nine, 
acts of the Legislature, regular session, one thousand nine hundred 
seven, as last amended and reenacted by chapter thirty-eight, acts 
of the Legislature, regular session, one thousand nine hundred 
seventy-two, he amended and reenacted to read as foUows: 

INTERMEDIATE COURT OF RALEIGH COUNTY. 

§3. Jurisdiction. 
§5. Salary. 
§8. Transfer of pending causes. 
§9. Terms of court; maturity of causes; procedure; appointment of probation 

staff, clerical, and secretarial assistants and fixing salaries. 

§ 3. Jurisdiction. 

1 The court shall have jurisdiction within Raleigh County, 
2 concurrent with the circuit court of said county, of actions, 
3 causes, matters, proceedings and suits relating to (a) those 
4 matters within the purview of article one, chapter forty-eight 
5 of the code of West Virginia and of all amendments and 

6 reenactments thereof, of which the circuit court now has 

7 exclusive jurisdiction, including the issuance of a marriage 
8 license in an emergency or under extraordinary circumstances 
9 as now provided in section six-c of said article and chapter; 

10 (b) affirmation of marriages, annulment of marriages, separate 
11 maintenance, divorce, alimony, the care, custody, maintenance 
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12 and education of children of litigants and the adjudication 

13 of property rights arising out of same and all other causes 
14 and matters arising within the provisions of article two, 
15 chapter forty-eight of the code of West Virginia, commonly 
16 known as "the divorce law," and of all amendments and 
17 reenactments thereof; (c) adoption proceedings arising out of 
18 article four of the chapter last aforesaid and of all amendments 
19 and reenactments thereof; (d) proceedings for a change of 
20 name arising out of article five of the chapter last aforesaid 
21 and of all amendments and reenactments thereof; (e) the 
22 enforcement of support of dependents arising out of article 
23 nine of the chapter last aforesaid and of all amendments and 
24 reenactments thereof; (f) the care and disposition of delin-
25 quent, defective, neglected and dependent children and juve-
26 nile offenders arising out of articles five, six and seven, 
27 chapter forty-nine of the code of West Virginia and of all 
28 amendments and reenactments thereof; (g) all proceedings 

29 arising out of article eight, chapter forty-nine of the code 
30 of West Virginia, known as the "Interstate Compact on 
31 Juveniles," and of all amendments and reenactments thereof; 
32 (h) compulsory school attendance and truancy arising out 
33 of article eight, chapter eighteen of the code of West Virginia 
34 and of all amendments and reenactments thereof; (i) habeas 
35 corpus proceedings involving the award and custody of 
36 children under the age of eighteen years; (j) the collec-
37 tion of recognizances and bonds taken by said court, or of 
38 bonds taken by the clerk thereof in vacation, to secure the 
39 payment of judgments for fines and costs rendered by said 

40 court; (k) the approval of compromise by fiduciaries of 

41 liabilities where acting as guardian for an infant in accordance 

42 with the provisions of section seven, article five, chapter• 

43 forty-four of the code of West Virginia and of all amend-

44 ments and reenactments thereof; (I) concerning the transfer 
45 of securities the property of an infant in the name of a 

46 fiduciary in accordance with the provisions of section eight, 

47 article five, chapter forty-four of the code of West Virginia 
48 and of all amendments and reenactments thereof; (m) di-
49 rection to fiduciaries concerning moneys belonging to a 
50 minor in accordance with the provisions of section one, 

51 article six, chapter forty-four of the code of West Virginia 
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52 and of all amendments and reenactments thereof; (n) author-
53 ity for investment by a fiduciary when the beneficiary of 
54 trust funds is the property of a minor in accordance with 
55 the provisions of section three, article six, chapter forty-four 
56 of the code of West Virginia and of all amendments and 
57 reenactments thereof, and authority .for investment or dis-
58 bursement by a guardian or committee for a person receiving 
59 veteran's benefits, in accordance with the provisions of article 
60 fifteen, chapter forty-four of the code of West Virginia and 
61 of all amendments and reenactments thereof; (o) instruction 
62 of fiduciaries where minor is beneficiary of an estate or trust 
63 as provided in section four, article six, chapter forty-four of 
64 the code of West Virginia and of all amendments and re-
65 enactments thereof; (p) authorization of disbursements by 
66 guardians from income and corpus of the estate of infant 
67 wards as provided in section eight, article ten, chapter forty-
68 four of the code of West Virginia and of all amendments and 
69 reenactments thereof; (q) sale of personal estate by guardian 
70 in accordance with the provisions of section nine, article 
71 ten, chapter forty-four of the code of West Virginia and 
72 of all amendments and reenactments thereof; (r) proceedings 
73 between guardians and wards in accordance with the provisions 
7 4 of section thirteen, article ten, chapter forty-four of the code 
75 of West Virginia and of all amendments and reenactments 
76 thereof; (s) the approval of compromising an infant's claim 
77 for damages in accordance with the provisions of section 
78 fourteen, article ten, chapter forty-four of the code of West 
79 Virginia and of all amendments and reenactments thereof; 
80 (t) the transfer of property of nonresident infant or nonresident 

81 insane person to foreign guardian in accordance with the 

82 provisions of section three, article eleven, chapter forty-four 
83 of the code of West Virginia and of all amendments and 

84 reenactments thereof; (u) the transfer of proceeds of sale 
85 belonging to nonresident infant to foreign guardian in ac-

86 cordance with section four, article eleven, chapter forty-four 
87 of the code of West Virginia and of all amendments and re-

88 enactments thereof; (v) the approval of the sale, lease, 
89 mortgage or deeding in trust of infants' lands or insane 

90 persons' lands in accordance with the provisions of article 

91 one, chapter thirty-seven of the code of West Virginia and 
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92 of all amendments and reenactments thereof; (w) release of 
93 dower of an infant in accordance with the provisions of 
94 section nine, article one, chapter thirty-seven of the code of 
95 West Virginia and of all amendments and reenactments 
96 thereof; (x) all matters coming within the purview of section 
97 one, article one, chapter forty-eight of the code of West 
98 Virginia, relating to the age of consent and of all amendments 
99 and reenactments thereof; (y) all felonies, misdemeanors and 

100 offenses committed within said county, and jurisdiction as to 
101 the supervision and control of such proceedings before justices 
102 of said county, or the mayor or police judge or police court of 
103 any incorporated city, town or village of said county, by ap-
104 peal, mandamus, prohibition and certiorari. 

105 Said court shall have jurisdiction in actions, causes, matters, 
106 proceedings and suits which would have been matters in 
107 equity prior to the adoption of the West Virginia rules of civil 
108 procedure, which are before it within its jurisdiction with power 
109 to grant injunctions and to require and take recognizances. 

110 The proceedings, modes of procedures, power and jurisdic-
111 tion conferred by law upon the circuit court of Raleigh County 
112 in any and all said actions, causes, matters, proceedings and 
113 suits, are hereby conferred upon and shall be exercised by said 
114 court. 

115 It shall not be necessary in any such actions, causes, matters, 1

1 
116 proceedings or suits to set forth upon the record the facts 
117 authorizing said court to take jurisdiction thereof, but jurisdic-
118 tion shall be presumed unless the contrary plainly appears 
119 from the record. 

§S. Salary. 

1 The judge of the intermediate court of Raleigh County shall, 
2 from and after the first day of January, one thousand nine 

3 hundred seventy-five, receive for bis services a salary in the 

4 amount of twenty-four thousand dollars per annum, to be paid 

5 in monthly installments out of the county treasury of Raleigh 

6 County, out of the funds of said treasury, in the manner pro-

7 vided by statute. The salary of said judge shall continue as 

8 provided in chapter thirty-eight, acts of the Legislature, regular 
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9 session,. one thousand nine hundred seventy-two, until the 
10 first day of January, one thousand nine hundred seventy-five. 
11 The county court of Raleigh County shall annually make 
12 provision by appropriate levy and appropriation .for the pay-
13 ment of said salary. 

§8. Transfer of pending causes. 

1 The judge of the circuit court of Raleigh County may, 
2 in his discretion, after the effective date of this act or by 
3 the first day of July, one thousand nine hundred seventy-four, 
4 certify to the intermediate court of Raleigh County all 
5 criminal matters yet to be tried or otherwise to be disposed 
6 of and any and all other matters pending in said court 
7 and properly coming within the jurisdiction of this court as 
8 defined in section three hereof, and all such matters, suits, 
9 actions, petitions and proceedings so certified to the inter-

10 mediate court of Raleigh County shall be docketed and there-
11 after proceeded with therein according to law. The judge of 
12 the said circuit court, in his discretion, may also direct the 
13 clerk of his court to certify to and to docket all such matters, 
14 suits, actions, petitions, and proceedings properly within 
15 the jurisdiction of the intermediate court of Raleigh County 
16 as may be instituted on and after the effective date of this act 
17 or not later than the first day of July, one thousand nine 
18 hundred seventy-four, in the circuit court in the intermediate 
19 court of Raleigh County. In the event of the absence or 
20 disqualification of the judge of the circuit court, any matter 
21 coming within the purview of this act, pending in said court, 
22 may be certified by the judge of the intermediate court of 

23 Raleigh County, docketed therein and proceeded within ac-
24 cording to law. In any civil action or proceeding where a 
25 party is entitled to a jury trial, and demands the same, or 
26 the court orders a jury trial, the said action or proceeding 
27 shall be transferred by the judge of the intermediate court 
28 of Raleigh County in its entirety to the circuit court for 
29 disposition as though the same had been originally instituted 
30 in the circuit court. For the purpose of effecting such 
31 transfer, the intermediate court of Raleigh County shall have 
32 jurisdiction in all matters brought before it. 



Ch. 33] COURTS AND THEIR OFFICERS 367 
§9. Terms of court; maturity of causes; procedure; appointment 

of probation staff, clerical, and secretarial �ce and 
fixing salaries. 

1 For the purpose of maturing, docketing, hearing and deter-
2 mining all matters, suits, petitions and other proceedings 
3 properly determinable in the intermediate court of Raleigh 
4 County there shall be regularly continued and held three 
5 jury terms of court each year, at which grand and petit 
6 juries shall be called, beginning on the first Monday in the 
7 months of February, June and October of each year. Special 
8 terms of said court, with grand and petit juries, may be 
9 called and held whenever, in the discretion of the judge of 

10 the court, public interest requires such special terms. The 
11 judge of the court shall have like jurisdiction and authority, 
12 in vacation of the court, to make and enter such proper 
13 orders in any matter, suit, action, petition or proceeding 
14 pending in the court as the judges of the circuit courts have 
15 under the laws of the state. All matters arising under the 
16 jurisdiction of the court may be heard and determined 
17 either in term time or in vacation: Provided, That proper 
18 notice of any such proceedings be given as provided by law 
19 for the particular case: Provided, however, That all felonies, 
20 misdemeanors, and offenses committed within said county 
21 shall be heard and determined at a regular or special term 
22 of said court. 

I, 

I! 

I! 
!I 
!1 
11 
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23 The mode of procedure in cases instituted in this court lu' 24 shall be the same as that prescribed for the circuit court 'II 25 in similar causes. The court is authorized and empowered to 
26 appoint such additional officers, commissioners and pro- �-' 27 bation officers, and clerical and secretarial assistance as 
28 may be authorized by law and as shall enable the court to 
29 discharge all the duties required of it under the provisions 
30 of this chapter, and the general laws of the state, which 
31 appointments shall be entered of record in the office of the 
32 circuit clerk, with a copy to be filed with the county court. 
33 Such personnel or staff of the judge shall be paid such 
34 salaries, fees and expenses as may be determined by the court 
35 and authorized by law from any available source, including 
36 federal grant money or by the county court: Provided, That 
37 for all such sums as shall be paid by the county court, the 
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38 judge shall first obtain the approval of the county court of 
39 Raleigh County of the expenses to be incurred and the salary 

40 or salaries to be paid. The county court shall at its next 
41 meeting, regular or special, approve or disapprove in whole 
42 or in part, said appointments, in writing, and shall notify 
43 the judge of said court of its action. H the county court 

44 fails or refuses to act on said appointments as herein 
45 provided, said appointments shall be deemed to have been 
46 approved. If the county court disapproves any appointment, 
47 such appointment shall be nullified to the extent that the 
48 county court shall not be obligated to pay any expenses or 
49 salary for such disapproved appointment. Such appointment 
50 shall be made by the judge and the appointees shall serve 
51 during the pleasure of the judge. 

52 The appointment of the probation officer and secretarial 
53 and other assistants, when made by the judge, shall be 
54 entered on the law order book of the court. A copy of the 
5 5 order of appointment shall be transmitted to the clerk of 
56 the county court. Thereupon, the county court shall make 

57 provision for payment and shall pay the salaries of the 
58 probation officer, clerical and secretarial assistance as shown 
59 by the order of appointment. The annual salaries provided 
60 for in said order of appointment shall be paid in equal monthly 
61 installments. Expenses and mileage accounts of the proba-
62 tion officer shall be itemized and verified and presented to 
63 and paid by the county court, if such accounts are approved 
64 by the judge. The county court shall provide such office 
65 space, equipment and supplies for the probation staff, clerical 
66 and secretarial assistance as the judge shall deem necessary 
67 and adequate. 

CHAPTER 34 
(Com. Sub. for H. B. 1047-By Mr. Butcher and Mr. Haynes) 

{Passed February 2.S, 1974; la effect from passage; 
disapproved by the Governor and repassed by both bouse1 

notwithstanding tbe objections of the Governor.] 

AN ACT establishing in the county of Wood, a court of limited jur-
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isdiction to be known and designated as the "Court of Common 
Pleas of Wood County," and defining its jurisdiction. 

Be it enacted by the Legislature of West Virginia: 

COMMON PLEAS COURT OF WOOD COUNTY, 

§1. Creation of court of common pleas of Wood County. 
§2. Jurisdiction. 
§3. Powers conferred upon court. 
§4. Qualifications of judge. 
§5. Election of judge. 
§6. Jurisdiction presumed. 
§7. Punishment for contempt. 
§B. Grand jury for each term. 
§9. Duties of county court. 

§ 10. Clerk; powers, duties and compensation. 
§ 1 I. Salary of judge; payment. 
§12. Terms of court. 
§ 13. Seat of court. 
§ 14. Sheriff to execute process. 
§ IS. Certification to circuit court; special judge. 
§ 16. Transfer of cases. 
§ I 7. Indictments found pending in circuit court may be certified to common 

pleas court. 
§ 18. Cases where appeals allowed to common pleas court concurrent with 

circuit court. 
§ 19. Appeals. 
§20. Prosecuting attorney or his assistant to attend terms of court; what duties 

to perform. 
§21". Certain sections of article eight, chapter seven made applicable. 
§22. Court reporter appointed; compensation. 
§23. Contest of office of judge. 
§24. Vacancy; how filled. 
§25. Removal proceedings. 
§26. Taxing of costs. 
§27. Writs of habeas corpus. 
§28. West Virginia reports and acts. 
§29. Liens, executions and remedies. 
§30. Issuance of attachments. 
§3 l. Severabilily. 

§1. Creation of court of common pleas of Wood County. 

1 That a court of limited jurisdiction is hereby established 

2 within and for the county of Wood, to be held and presided 

3 over as of January one, one thousand nine hundred seventy-

4 five, by a judge to be selected as hereinafter provided, which 

5 court shall be named and designated as the "Court of Com-

6 mon Pleas of Wood County." 
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§2, Jurisdiction. 

1 That said court shall have original jurisdiction within said 
2 county of all crimes, felonies, misdemeanors, criminal pro-
3 ceedings, and all matters in anywise relating thereto, and all 
4 civil actions, civil matters and proceedings in anywise relating 
S thereto. 

6 Such jurisdiction of said common pleas court shall be gen-
7 era!, common and concurrent with the jurisdiction of the cir-
8 cuit court of such county in all and every respect as the same 
9 is constituted and set forth in section twelve, article eight of 

10 the constitution of West Virginia, and by the laws and statutes 
11 of the state of West Virginia, except where the matters in con-
12 troversy in civil suits or proceedings shall exceed the sum of 
13 five hundred thousand dollars, including appellate jurisdiction 
14 in all matters of probate arising in the county court wherein an 
15 appeal or writ of error may be allowed, which appellate juris-
16 diction shall be concurrent with that of the circuit court. 

§3. Powers conferred upou court. 

1 The proceedings, modes of procedure, powers and juris-
2 diction conferred by law upon the circuit courts in any and 
3 all sajd actions, causes, matters and proceedings are hereby 
4 conferred upon and shall be exercised by the said court of 
S common pleas of Wood County, and the judge of said court 
6 shall have the same powers in vacation as are now or may 
7 hereafter be conferred upon the judge of the circuit court of 
8 the fourth judicial circuit in respect to all cases, matters and 
9 proceedings within the jurisdiction of said court of common 

10 pleas of Wood County. 

§4. Qualifications of judge. 

1 The judge of said court shall be a resident of Wood County 
2 and shall be a member of the West Virginia State Bar. 

§5. Election of judge. 

1 Candidates for the office of judge of the said court shall be 
2 nominated at the primary election on the second Tuesday in 
3 May in the year one thousand nine hundred seventy-four in 
4 accordance with the provisions of chapter three, article five of 
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5 the official code of West Virginia, as amended. Candidates 
6 for nomination to said office shall file a certificate of candidacy 
7 no later than the first Saturday in April, said certificate shall 
8 be in the form required by section seven, article five, chapter 
9 three of said code. There shall, at the general election in 

10 this state to be held on Tuesday after the first Monday in 
11 November, one thousand nine hundred seventy-four, be elected 
12 by the legal voters of said county, a judge of the court of 
13 common pleas of Wood County, for the term of two years, 
14 from the first day of January succeeding said election. There 
15 shall, at the general election in this state to be held on Tuesday 
16 after the first Monday in November, one thousand nine hundred 
17 seventy-six and every eight years, thereafter, be elected by said 
18 voters, a judge of said court for the term of eight years from the 
19 first day of January succeeding said election. 

§6. Jurisdiction presumed. 

1 It shall not be necessary in any case or proceeding in said 
2 court of common pleas that the facts authorizing it to take 
3 jurisdiction or proceeding shall be set forth upon the record, 
4 but the jurisdiction shall be presumed unless the contrary 
5 plainly appears from the record. 

§7. Punishment for contempt. 

1 The said court of common pleas shall have the same powers 
2 to punish for contempt as are conferred upon the circuit 
3 court by law. 

§8. Grand jury for each term. 

1 The said court of common pleas shall impanel at least one 
2 grand jury at each term thereof, and said court, or the judge 
3 thereof may, in his discretion, order a grand jury to be drawn 
4 or summoned to attend at any special or adjourned term of 
5 said court. Such grand jury may consider any offense against 

6 the laws committed within said county of Wood, and all the 

7 provisions of chapter fifty-two of the code of West Virginia, in 

8 regard to grand juries in the circuit court, shall apply, so far 

9 as applicable, to the grand juries in said court of common 

1 O pleas. The grand and petit juries serving in said court shall be 

11 chosen and impaneled in the same manner as they are chosen 

i! 
ii 
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12 and impaneled by law in the circuit court, and shall receive 
13 the same compensation as said jurors in the circuit court. 

§9. Duties of county court. 

1 The county court of Wood County, shall provide all record 
2 books and other books and stationery that may be necessary, 
3 and likewise a seal, for said court of common pleas together 

4 with appropriate offices, courtroom, court stenographer and 

5 secretarial assistance. Full faith and credit shall be given to 
6 the records of said court and to the certificate of its judge or 
7 clerk, whether the seal of the court be affixed thereto or not, in 
8 like manner and with like effect as if the same were records 

9 of the circuit court or certificates of the judge or clerk of the 
10 circuit court similarly authenticated. 

§10. Clerk; powers, duties and compensation. 

1 The clerk of the circuit court of Wood County shall, ex 
2 officio, be, act as and perform the duties of the clerk of the 

3 said court and shall exercise the same power and duties aris-
4 ing within the jurisdiction of said court as are performed by 

5 him as clerk of the circuit court. All processes, rules and 
6 orders of the court, in the exercise of its jurisdiction, shall be 
7 signed by the clerk thereof to be directed to the sheriffs of the 

8 proper counties wherein the same are to be executed in like 

9 manner and with the same effect as processes issuing from the 
10 circuit court of Wood County. For his services under and pur-
11 suant to this act, the clerk shall receive no compensation in 
12 addition to his annual salary as provided by general statute. 

§11. Salary of judge; payment. 

1 The judge of said court shall, for his services receive the 
2 sum of twenty-six thousand dollars per annum, to be paid in 
3 monthly installments out of the treasury of Wood County. The 
4 county court shall annually make provision by appropriate 
5 levy and appropriation for the payment of said salary. 

§12. Terms of court. 

I There shall be four terms of said court held in each year 
2 commencing on the fourth Monday in February, third Monday 

3 in May, fourth Monday in August and the third Monday in 

4 November. Adjourned and special terms of said court may be 
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5 called and held as provided for special and adjourned terms 
6 of the circuit court. 

§13. Seat of court. 

1 The said terms of said court shall be held in Parkersburg 
2 in said County of Wood at the courthouse thereof, or at such 
3 other place as may be provided by the county court, pursuant 
4 to chapter seven, article three, section two of the official code 
5 of West Virginia, as amended. 

§ 14. Sheriff to exe<:ute process. 

1 The sheriff of Wood County and the sheriffs of the several 
2 counties of the state shall by themselves or their deputies 
3 execute all process of said court, or issued by the clerk tbere-
4 of, directed to them, respectively, and all process emanating 
5 from said court, or issued by the clerk thereof, shall be direct-
6 ed to and executed by them in the same manner as is provided 
7 by law as to process issuing from the circuit court or its clerk; 
8 and the sheriff of Wood County shall perform the same duties 
9 and services for the court of common pleas of Wood County 

10 as he now by law is required to perform for the circuit court 
11 of said county; and in the execution of the process, rules and 
12 orders of said court the said officers shall have the same power 
13 and rights, be subject to the liabilities, govern themselves by 
14 the same rules and principles of law and the statutes of the 
15 state, and be entitled to the same fees as though the process 
16 issued from the circuit court of said county. 

§ 15. Certification to circuit court; special judge. 

1 If the judge of said court in his judgment cannot properly 
2 preside at the hearing of any cause pending therein, said cause 
3 may be, in his discretion, certified to, and the original papers, 
4 together with a copy of the orders of the court, filed in the 

5 circuit court of said county, and the cause shall be docketed 

6 therein and proceeded with as though the cause had originally 

7 been brought and proceedings therein had in the circuit court. 

8 When for any cause the judge of said court of common pleas 

9 is incapable of acting, or is absent, a special judge may be 

10 elected in the same manner as a special judge of the circuit 

11 court, and be governed in all respects so far as applicable by 

I 
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12 the laws governing special judges of the circuit court, and he 
13 shall be allowed the same per diem as a special judge of the 
14 circuit court to be paid out of the county treasury. 

§16. Transfer of cases. 

1 And to the end that justice may be administered without 
2 delay and to expedite the dispatch of the business of the cir-
3 cuit court and the court of common pleas of Wood County, 
4 the circuit court may by order entered of record certify down 
5 for trial by the court of common pleas, any suit or proceeding 
6 at law or in equity now, or which may hereafter be, upon the 
7 docket of said circuit court, and within the jurisdiction of said 
8 court of common pleas, and such cause shall thereupon be 
9 docketed, proceeded with, heard and determined the same in 

10 all respects as though originally brought, matured and docket-
11 ed in said court of common pleas; and the court of common 
12 pleas may, likewise, by and with the consent of the circuit 
13 court, certify for trial by the circuit court, any cause upon its 
14 docket, the same to be proceeded with in the circuit court in 
15 like manner. 

§17. Indictments fonnd or pending In circuit court may be certi-
fied to common pleas court. 

1 The circuit court of said county may in its discretion certify 
2 to said common pleas court for trial all indictments and prose-
3 cutions for felonies, misdemeanors and offenses now pending 
4 in said circuit court or that may hereafter be found by the 
5 grand juries impaneled in said circuit court; and the said cir-
6 cuit court may in its discretion take proper recognizances from 
7 the defendant in bailable cases, and also from witnesses for 
8 the state, for their appearance before the said court of com-
9 mon pleas. 

§18. Cases where appeals allowed to common pleas court concur-
rent with circnit court. 

1 Every person sentenced to imprisonment by the judgment of 
2 a justice, or the judgment of the mayor of any incorporated 
3 city, town or village, in said county, or to the payment of a 
4 fine of ten dollars or more, shall be allowed an appeal, as pro-
5 vided in section ten, article eighteen, chapter fifty of the code 
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6 of West Virginia, to the common pleas court of said county, 
7 concurrent with the circuit court of said county, and all the 
8 provisions of said section shall apply to said appeal and 
9 govern the proceedings thereon, and the same shall be pro-

10 ceeded in, heard and determined, and with like effect, as is 
11 provided in said section ten, article eighteen, chapter fifty of 
12 the code. 

§ 19. Appeals. 

1 Appeals from, or writs of error or supersedeas to, any judg-
2 ment, decree or order of said court shall be governed by and 
3 subject to the provisions of article four, chapter fifty-eight of 
4 the official code of West Virginia, and of all enactments and 
5 reenactments thereof pertaining to the subject of "Appeals 
6 from Courts of Record of Limited Jurisdiction." 

§20. Prosecuting attorney or bis assistant to attend terms of court; 
what duties to perform. 

1 
2 

3 
4 

5 

§21. 

1 
2 

3 
4 

5 

The prosecuting attorney of Wood County shall attend the 
terms of said common pleas court either by himself or his 
assistant, and shall perform the duties of his office as required 
by section one, article four, chapter seven of the code, and for 
the compensation therein stated and provided. 

Certain sections ol. article eight, chapter seven made applic
able. 

Sections three and four, article eight, chapter seven of the 
code of West Virginia shall apply to the court of common pleas 
of Wood County and the judge thereof in the same manner 
and to the same extent as they do to the circuit court of Wood 
County and the judge thereof. 

§22. Court reporter appointed; compensation. 

1 The judge of said common pleas court shall appoint a court 
2 reporter for said court, who shall attend the terms of said 
3 common pleas court and take the evidence and transcribe the 

4 same when required so to do. For his services he shall receive 
5 compensation as provided by law. 

§23. Contest of office of judge. 

1 If the office of judge of said court be contested, the con-
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2 test shall be heard and determined in the same manner as the 
3 election of judges of the circuit court are determined. 

§24. Vacancy; how filled. 

1 If from any cause the office of judge of said court shall 
2 become vacant, the vacancy shall be filled in the same man-
3 ner as in the case of a vacancy in the office of judge of the 
4 circuit court. 

§25. Removal proceedings. 

1 The judge of said court may be removed from office for the 
2 same reasons and in the same manner as judges of the circuit 
3 courts. 

§26. Taxing of costs. 

1 In the taxation of costs in said court the clerk and court 
2 shall be governed by the same rules and provisions of law as 
3 are provided in the circuit court. 

§27. Writs of habeas corpus. 

1 The court of common pleas of Wood County and the judge 
2 thereof in vacation shall, concurrent with the supreme court 
3 of appeals, the circuit court of said county, or any judge of 
4 either of said courts in vacation, grant the writ of habeas 
5 corpus ad subjiciendum, as provided in the code of West 
6 Virginia. 

§28. West Virginia reports and acts. 

1 The West Virginia reports and bound acts of the Legislature 
2 are to be delivered to the said judge of the said court in the 
3 same manner as they are required to be delivered to the circuit 
4 courts of the state. 

§29. Liens, execo6ons and remedies. 

1 Upon every judgment of said court the judgment creditors 
2 shall be entitled to all liens, executions and remedies to secure 
3 or recover the same to which they would be entitled if the 
4 same were a judgment of the circuit court; judgments rendered 
5 in said court of common pleas may be docketed in the judg-
6 ment lien docket kept in the county clerk's office of any 



Ch. 35] CRJMES AND THEIR PUNISHMENT 377 

7 county in like manner and with like effect as other judgments, 
8 and executions on said judgments may likewise be docketed 
9 the same as executions from the circuit court. 

§30. Issuance of attachments. 

1 Attachments may be issued by the clerk of said court of 
2 common pleas under the same regulations and in the same 
3 cases as attachments are now issued by the clerks of the cir-
4 cuit courts, whenever applicable, and be served in the same 
5 manner and with like effect. 

§31. Severability. 

1 The provisions of this act shall be construed as separable 
2 and severable and should any provision or part hereof be held 
3 unconstitutional or for any reason invalid the remaining pro-
4 visions or parts shall not be thereby affected. 

CHAPTER 35 
(Com. Sub. for H. a. 627-lly Mr. Jonas, of Kanawha) 

[Pos�d Morch 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to repeal section eleven, article eight, chapter sixty-one 
of the code of West Virginia, one thousand nine hundred 

thirty-one, as amended, relating to obscenity; and to amend 
said chapter sixty-one by adding thereto a new article, designated 
article eight-a, relating to the preparation of or distribution or 
exhibition of obscene matter for or to minors; defining terms; 
prohibiting the preparation of or distribution or exhibition of 
obscene matter for or to minors; exempting certain employees; 
providing a presumption as to knowledge; relating to defense as 
to age of minor; and providing criminal offenses and penalties; 
and providing rule of construction to preserve rights of free 

speech and picketing. 

Be it enacted by the Legislature of West Virginia: 

That section eleven, article eight, chapter sixty-one of the code 

of West Virginia, one thousand nine hundred thirty-one, as amended 
, 



378 CRIMES AND THEIR PUNISHMENT [Ch. 35 

be repealed; and that said chapter be amended by adding thereto a 
new article, designated article eight-a, to read as follows: 

ARTICLE IA. PREPARATION, DISTRIBt.mON OR EXHIBmON OF 
OBSCENE MATIER TO MINORS. 

§61-SA-l. Definitions. 
§61-SA-l. Preparation, distribution or exhibition of obscene matter to minors; 

penalties. 

§61-SA-3. Employees acting within scope of employment shall not be 
prosecuted. 

§61-8A-4. Presumption of knowledge. 
§61-8A-S. Reasonable belief that a minor is eighteen years of age. 
§61-8A-6. Hiring, employing, etc., minor; penalty. 
§61-8A-7. Free speech preserved. 

§61-8A-1. Definitions. 

1 When used in this article, the following words, and any 
2 variations thereof required by the context, shall have the 
3 meaning ascribed to them in this section: 

4 (1) "Distribute" means to transfer possession of, whether 
5 with or without consideration. 

6 (2) "Employee" means any individual who renders per-
7 sonal services in the course of a business, who receives com-
8 pensation therefor at a fixed rate and who bas no financial 
9 interest in the ownership or operation of the business other 

10 than his salary or wages. 

11 (3) "Exhibit" means to display or offer for viewing, 
12 whether with or without consideration. 

13 ( 4) "Knowingly" means to have knowledge or to be 
14 aware of the content or character of obscene matter. 

15 (5) "Matter" means any book, magazine, newspaper or 
16 other printed or written material, or any picture, drawing or 
17 photograph, motion picture, or other visual representation, or 
18 any statue or other figure, or live conduct, or any recording, 
19 transcription or mechanical, chemical or electrical reproduc-
20 tion, or any other articles, equipment, machines or materials. 

21 (6) "Minor" means any individual under the age of eigh-
22 teen years. 

23 (7) "Obscene matter" means to the average individual, ap-
24 plying contemporary state standards, matter which: 
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25 (a) Considered as a whole, appeals to the prurient in-
26 terests; 

27 (b) Depicts or describes in a patently offensive manner 
28 ultimate sexual acts, both normal and perverted, actual or 
29 simulated, masturbation, sodomy, fellatio, cunnilingus, bes-
30 tiality, sadism, excretory functions or lewd exhibition of the 
31 genitals; and 

32 (c) Considered as a whole lacks serious literary, artistic, 
33 political or scientific value. 

34 (8) "Person" means any individual, partnership, firm, as-
35 sociation, corporation or other legal entity. 

36 (9) "Prepare" means to produce, publish or print. 

37 (10) "Public display" means the placing of material on 
38 or in a billboard, viewing screen, theatre, marquee, newsstand, 
39 display rack, window, showcase, display case or similar public 
40 place so that the material within the meaning of "obscene 
41 matter" is easily visible from a public thoroughfare from the 
42 property of others or from commercial or business premises 
43 generally open to minors at the time of such placing. 

§61-BA-2. Preparation, distribution or exhibition of obscene matter 
to minon; penalties. 

1 If any person knowingly sends or causes to be sent or brings 
2 or causes to be brought into this state for distribution, exhibi-
3 tion, or public display, or in this state prepares, distributes, 
4 exhibits or makes a public display or offers to prepare, dis-
5 tribute, exhibit, or make a public display, or has in his 
6 possession with the intent to distribute, exhibit, or make a 
7 public display of any obscene matter to a minor, he shall be 
8 guilty of a misdemeanor, and, upon conviction thereof, shall 
9 be fined not more than five hundred dollars or imprisoned 

l O in the county jail not more than six months or both fined and 

11 imprisoned. A person convicted of a second or subsequent 

12 offense under this section shall be guilty of a misdemeanor, 

13 and, upon conviction thereof, shall be fined not more than one 

14 thousand dollars or imprisoned in the county jail not more than 
15 one year or both fined and imprisoned. 
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§61-SA-3. Employees acting within scope of employment shall not 
be prosecuted. 

1 No employee shall be guilty of a violation of this article 

2 when such employee is a projectionist, ticket taker, usher, or 

3 when such employee distributes, prepares or exhibits obscene 

4 matter while acting within the scope of his regular employment. 

§61-SA-4. Presumption of knowledge. 

1 Any person who distributes or exhibits obscene matter, or 
2 possesses obscene matter with the intent to distribute or exhibit 

3 the same in the course of his business, is presumed to do so 

4 with knowledge of its content or character. 

§61-SA-5. Reasonable belief that a minor is eighteen years of age. 

1 No person shall be guilty of distributing or exhibiting 

2 obscene matter to a minor when such person has reasonable 

3 cause to believe that the minor involved was eighteen years of 

4 age or more and such minor exhibited to such person a driver's 

5 license, draft card or other official or apparently official 

6 document purporting to establish that such minor was eighteen 

7 years of age or more. 

§61-SA-6. Hiring, employing, etc., minor; penalty. 

1 Any person who, with knowledge that a person is a minor 

2 under eighteen years of age, or who, while in possession of 
3 such facts that he should reasonably know that such person 

4 is a minor under eighteen years of age, hires, employs or uses 

5 such minor to do or assist in doing any of the acts prescribed 

6 in paragraph (b), subdivision (7), section one of this article, 

7 shall be guilty of a misdemeanor. 

§61-SA-7. Free speech preserved. 

1 Nothing herein shall be construed to limit the free exercise of 

2 free speech or picketing by any organization, group or in-

3 dividual for the purpose of upholding community standards. 
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CHAPTER 36 
(H. I. 684-ly Mr. Seibert) 

[Passed March 5, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend article three, chapter forty-eight of the code of 
West Virginia, one thousand Rine hundred thirty-one, as 
amended, by adding thereto a new section, designated section 
seven-a, relating to transfer of property between a husband and 
wife with right of survivorship without a straw party deed. 

Be it enacted by the Legislature of West Virginia: 

That article three, chapter forty-eight of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new section, designated section seven-a, to read 
as follows: 

ARTICLE 3, PROPERTY, RIGHTS AND LIABILITIES OF MARRIED 

WOMEN; HUSBAND AND WIFE. 

§48-3-7a. Transfer of property between husband and wife with 
right of survivorship. 

1 Subject to the provisions of section nine of this article, 
2 any conveyance or transfer of property, or any interest therein, 
3 with a right of survivorship executed by either husband or wife 
4 to or in favor of the other, shall be valid to the same extent as a 
5 similar transfer or conveyance from a third party to the 
6 husband and wife together or by a straw party deed. 

CHAPTER 37 
(H. I. 1365-By Mr. Brenda and Mr. Donley) 

[Passed March 9, 1974; In effect from passage. Approved by the Governor.] 

AN ACT to amend article two, chapter one of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, by 
adding thereto a new section, designated section two-b, relating 
to the duty of county courts to alter boundary lines of election 
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precincts so that no election precinct contains territory included 
in more than one delegate district. 

Be it enacted by the Legislature of West Virginia: 

That article two, chapter one of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by adding 
thereto a new section, designated section two-b, to read as follows: 

ARTICLE 2. APPORTIONMENT OF REPRESENTATION. 

§1-2-2b. Precinct boundary changes for 1974 elections. 

1 Notwithstanding the provisions of subsection ( c), section 
2 two of this article, if an election precinct of this state includes 
3 territory contained in more than one delegate district, as such 
4 delegate districts are established by subsection (d), section 
5 two of this article, it shall be the duty of the county court of 
6 the county in which such precinct is located, prior to the fif-
7 teenth day of April, one thousand nine hundred seventy-four, 
8 to alter the boundary lines of its election precincts so that no 
9 precinct contains territory included in more than one delegate 

10 district. The provisions of this section shall govern and control 
11 notwithstanding any conflicting provision of section seven, ar-
12 ticle one, chapter three of this code. 

CHAPTER 38 
(ff. I. 1081-By Mr, Jolliffe •1tl Mr, Tucker) 

[Passed March P, 1974; in effect ninety days from passage. Approved by the Governor .J 

AN ACT to repeal sections four, five, six, seven, eight and nine, 
article two, chapter three of the code of West Virgjnia, one 
thousand nine hundred thirty-one, as amended; and to further 
amend said chapter, by adding thereto a new article, desig
nated article one-a, relating to the state election commission; 
qualifications, terms of office, office and meetings, and powers 
and duties of said commission; filling vacancies in membership 
of commission; powers and duties of secretary of state as chief 
election official with respect to registration of voters and con-
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duct of elections; and empowering appointees of secretary of 
state to exercise his powers and duties. 

Be it enacted by the Legislature of West Virginia: 

That sections four, five, six, seven, eight and nine, article two, 
chapter three of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended, be repealed; and that said chapter three 
be further amended by adding thereto a new article, designated article 
one-a, to read as follows: 

ARTICLE IA. STA TE ELECilON COMMISSION AND SECRETARY 

OF STATE. 

§3-IA-1. Election commission continued; composition; chairman; traveling 
expense. 

§3-IA-2. Qualifications of members of commission. 
§3-IA-3. Terms of office of commission members; filling vacancies. 
§3-IA-4. Office and meetings of commission. 
§3-IA-5. Powers and duties of commission. 
§3-IA-6. Election rules; powers and duties of secretary of state; exercise of 

powers by appointees. 

§3-lA-1. Election commission continued; composition; chairman; 

traveling expense. 

1 The "state election commission," heretofore created, is 
2 hereby continued and, on and after the effective date of this 
3 section, shall be composed of the secretary of state, and four 
4 persons appointed by the governor, by and with the advice 
5 and consent of the Senate. The commission shall, from this 
6 membership elect a chairman for a term of two years. Each 
7 member of the commission shall be reimbursed for all reason-
8 able and necessary expenses actually incurred in the perfor-
9 mance of his duties as a member of the commission. 

§3-lA-2. Qualifications of members of commission. 

1 No member of the commission appointed by the governor 
2 shall be a candidate for or hold any public office other than 
3 that of membership on the commission; nor shall such appoint-
4 ed member be a member of any committee of a political par-
5 ty. Any person who, directly or indirectly, (1) designs, owns, 
6 manufactures, distributes or seUs any voting machine, or (2) 
7 owns any patent rights or contract rights thereto, or (3) has 
8 . any interest in any joint venture, partnership, firm, corporation 



384 ELECTIONS [Ch. 38 

9 or association designing, owning, manufacturing, distributing 
10 or selling any voting machine, or owning any patent rights or 
11 contract rights thereto, shall be disqualified from serving as a 
12 member of the commission. At least one member appointed by 
13 the governor shall be selected with special reference to his 
14 expert knowledge as a student of the problems of public elec-
15 tions. Not more than two members appointed by the governor 
16 shall be members of the same political party. In case a mem-
17 ber appointed by the governor becomes a candidate for or is 
18 appointed to any other public office or political committee, 
19 his office as member of the commission shall be deemed im-
20 mediately vacated. 

§3-lA-3. Terms of office of commission members; filling vacancies. 

1 The terms of office of the members of the commission shall 
2 be six years. Members in office shall continue as members 
3 until their respective terms expire on the fourth day of June, 
4 one thousand nine hundred sixty-nine and one thousand nine 
5 hundred seventy-two. On the expiration of these terms and 
6 every three years thereafter appointments shall be made for six 
7 year terms. Appointments to fill vacancies shall be for the 
8 unexpired term. 

§3-lA-4. Office and meetings of commission. 

1 The office and place of meeting of the commission shall be 
2 the office of the secretary of state in the state capitol. 

3 The commission shall hold such meetings as may be called 
4 by the chairman, the governor or the secretary of state. 

§3-lA-5. Powers and duties of commission. 

1 The commission shall have the power and duty to approve 
2 or disapprove applications for approval of any voting machine 
3 as provided in section seven, article four of this chapter. 

4 The commission also shall serve as a body advisory to the 
5 secretary of state, and, as such, shall have the following powers 
6 and duties; 

7 (a) To recommend policies and practices pertaining to the 
8 registration of voters and the conduct of elections generally; 

9 (b) To review the work of the office of secretary of state 
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10 pertaining to the duties of that office with respect to elections, 
11 and for this purpose to have access at reasonable times to 
12 pertinent records, books, papers and documents; 

13 (c) To consider and study the election practices of other 
14 jurisdictions, with a view to determining the techniques used 
15 in eliminating fraud in elections and in simplifying election 
16 procedure; 

17 (d) To advise or make recommendations to the governor re-
18 lative to election practices and policy in the state; and 

19 (e) To keep minutes of the transactions of each meeting of 
20 the commission, which shall be public records and filed with 
21 the secretary of state. 

22 It shall be the commissions further duty to prepare and dis-
23 tribute in its name, within available appropriations and upon 
24 the recommendation of the secretary of state, (1) nonpartisan 
25 educational material to inform voters of the importance of 
26 voting, to encourage voters to vote, to inform voters of elec-
27 tion laws and procedures, and to inform voters of the effect 
28 of any public question, constitutional amendment or bond is-
29 sue that is to be voted upon by all the voters of the state and 
30 that has been authorized to be placed upon the ballot by the 
31 Legislature, and (2) manuals to assist county oourts, ballot 
32 commissioners, circuit and county clerks and other election 
33 officials in the proper performance of their duties in the con-
34 duct of elections. 

§3-lA-6. Election rules; powers and duties of secretary of state; 

exercise of powers by appointees. 

1 The secretary of state shall be the chief election official 
2 of the state. He shall have authority, after consultation with 
3 the state election commission, of which he is a member, 
4 to make, amend and rescind such rules, regulations and 
5 orders as may be necessary to carry out the policy of the 
6 Legislature, as contained in this chapter. It shall be the 

7 duty of all election officials, county courts, clerks of county 
8 courts, clerks of circuit courts, boards of ballot commis-
9 sioners, election commissioners and poll clerks to abide by 

10 such rules, regulations and orders, which shall include: 
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11 (a) Uniform rules of procedure for registrars and other 
12 registration officials in the performance of their duties, as 
13 to time and manner of performance; 

14 (b) Uniform rules for the purging of registration records; 

15 (c) Uniform rules for challenging registrants; and 

16 (d) Any other rules, regulations or directions necessary 
17 to standardize and make effective the administration of the 
1 8 provisions of this chapter. 

19 The secretary of state also shall have authority to require 
20 collection and report of statistical information and to require 
21 other reports by county courts, clerks of county courts and 
22 clerks of circuit courts. 

23 It shall be his further duty to advise with election officials; 
24 to furnish to the election officials a sufficient number of 
25 indexed copies of the current election laws of West Virginia 
26 and the administrative orders and rules and regulations 
27 issued or promulgated thereunder; to investigate the ad-
28 ministration of election laws, frauds and irregularities in any 
29 registration or election; to report violations of election laws 
30 to the appropriate prosecuting officials; and to prepare an 
31 annual report. 

32 The secretary of state shall also have the power to ad-
33 minister oaths and affirmations, issue subpoenas for the 
34 attendance of witnesses, issue subpoena duces tecum to compel 
35 the production of books, papers, records, registration records 
36 and other evidence, and fix the time and place for hearing 
37 any matters relating to the administration and enforcement 
38 of this chapter, or the rules, regulations and directions 
39 promulgated or issued hereunder by the secretary of state 
40 as the chief election official of the state. In case of disobedi-
41 ence to a subpoena or supoena duces tecum, he may invoke 
42 the aid of any circuit court in requiring the attendance, 
43 evidence and testimony of witnesses and the production of 
44 papers, books, records, registration records and other evi-
45 dence. 

46 All powers and duties vested in the secretary of state 

4 7 under this article may be exercised by appointees of the 
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48 secretary of state at his discretion, but the secretary of state 
49 shall be responsible for their acts. 

CHAPTER 39 
(H. II. 734-lly Mr. Cline} 

[Passed Mar,::h 9, 1974; lD effe<:I from passage. Approved by the Governor.) 

AN ACT to amend and reenact section four, article five, chapter 
three of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to nominations of candidates 
for the House of Delegates at primary elections. 

Be it enacted by the Legislature of West Virginia: 

That section four, article five, chapter three of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARTICLE 5. PRIMARY ELECTIONS AND NOMINATING PROCE· 

DURES. 

§3-5-4. Nomination of candidates in primary elections. 

1 At each primary election, the candidate or candidates of 
2 each political party for all offices to be filled at the ensuing 
3 general election by the voters of the entire state, of each 
4 congressional district, of each state senatorial district, of each 
5 delegate district, of each judicial circuit of West Virginia, 
6 of each county, and of each magisterial district in the state 
7 shall be nominated by the voters of the different political 
8 parties, except that no presidential elector shall be nominated 
9 at a primary election. 

10 In primary elections a plurality of the votes cast shall 
11 be sufficient for the nomination of candidates for office. 
12 Where only one candidate of a political party for any office 
13 in a political division, including party committeemen and 
14 delegates to national conventions, is to be chosen, the can-

15 didate receiving the highest number of votes therefor in the 
16 primary election shall be declared the party nominee for 

17 such office. Where two or more such candidates are to be 
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18 chosen in the primary election, the candidates constituting 
19 the proper number to be so chosen who shall receive the 
20 highest number of votes cast in the political division in which 

21 they are candidates shall be declared the party nominees and 
22 choices for such offices, except that: ( 1) Candidates for 
23 the office of commissioner of the county court shall be nomi-
24 nated and elected in accordance with the provisions of section 
25 twenty-three, article eight of the constitution of this state; 

26 (2) members of county boards of education shall be elected at 
27 primary elections in accordance with the provisions of section 

28 six of this article; and ( 3) candidates for the House of Dele-
29 gates shall be nominated and elected in accordance with the 
30 residence restrictions provided in section two, article two, 
31 chapter one of this code. 

32 In case of tie votes between candidates for party nominations 
33 or elections in primary elections, the choice of the political 
34 party shall be determined by lot by the executive committee 
35 of the party for the political division in which such persons 
36 are candidates. 

CHAPTER 40 
(5. 11. 163-By Mr. Dillon) 

[Passed February 4, 1974: in effect from passage, Approved by the Governor.] 

AN ACT providing for the election, at the one thousand nine 
hundred seventy-four primary election by eligible voters 
of the democratic party in each congressional district, of 
four delegates to the one thousand nine hundred seventy
four conference on democratic party organization and 
policy for the purpose of adopting a permanent charter for 
the national democratic party; eligibility af and announce
ments af candidates; fees; filing period with secretary of 
state; primary election statutes applicable. 
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Be it enacted by the Legislature of West Virginia: 

ELECTION OF DELEGATES TO DEMOCRATIC PARTY ORGANIZA• 

TION AND POLICY CONFERENCE. 

§ I. Election by the democratic voters in congressional districts of delegates 
to the one thousand nine hundred seventy-four conference on demo
cratic party organization; highest four candidates in each congressional 
district elected. 

§2. Eligibility and announcements of candidates; fees; filing period with 
secretary of state; primary election statutes applicable. 

§1. Election by the democratic voters in congressional dis
tricts of delegates to the one thousand nine hundred 

seventy-four conference on democratic party organiza
tion; highest four candidates in each congressional dis
trict elected. 

1 At the primary election, to be held in the year one thou-
2 sand nine hundred seventy-four, there shall be elected 
3 by the eligible voters of the democratic party in each 
4 congressional district in the state four delegates to the one 
5 thousand nine hundred seventy-four conference on dem-
6 ocratic party organization and policy for the purpose of 
7 considering and adopting a permanent charter for the 
8 democratic party od: the United States and such other mat-
9 ters as may be authorized by the democratic national 

10 committee. The four candidates in each congressional 
11 district receiving the highest number of votes shall be 
12 elected as such delegates. 

§2. Eligibility and announcements of candidates; fees; filing 
period with secretary of state; primary election sta
tutes applicable. 

1 Any qualified voter of the democratic party of the state 
2 may become a candidate therefor within the congressional 

3 district wherein such voter is a bona fide resident by filing 

4 with the secretary of state a certificate of announcement, 

5 declaring himself to be a candidate for election to such 

6 posi,tion; which certificate shall be in form or effect and 

7 filed in the manner provided in section seven, article 

8 five, chapter three of the code of West Virginia, one 
9 thousand nine hundred thirty-one, as amended. Each 
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10 person who becomes a candidate for election as such dele-
11 gate shall, at the time of filing the certificate of announce-
12 ment as herein required, pay a filing fee of ten dollars 
13 in the manner and subject to ,the same conditions as set 
14 forth in section eight, article five, chapter three of the 
15 code of West Virginia, one thousand nine hundred thirty-
16 one, as amended. The secretary of state shall receive such 
17 certificates of announcement and certify the same in ac-
18 cordance with the procedures set out in section nine, 
19 article five, chapter three of the code of West Virginia, 
20 one thousand nine hundred thirty-one, as amended. Not-
21 withstanding any other provisions of the code of West 
22 Virginia, one thousand nine hundred thirty-one, as 
23 amended, such certificates of announcement shall be filed 
24 with the secretary of state not later than the first Saturday 
25 of. March next preceding the primary election day, and 

26 must be received by the secretary of state before mid-
27 night, eastern daylight standard time, of that day or, i:f 
28 mailed, shall be postmarked before that hour. All of the 
29 provisions of article five, chapter three of the code of 
30 West Virginia, one thousand nine hundred thirty-one, as 
31 amended, relating «> primary elections and nominating 
32 procedures, to the extent that such provisions are ap-
33 propriate, shall be applicable to the election of such dele-
34 gates. 

CHAPTER 41 
($, I. 350-ly Mr. Hubborcl) 

[P-<d Man:b 8, 1974; In effect ninety days from passase, Approved by the Governor.I 

AN ACT t.o amend and reenact section three, article five, chap
ter forty-four of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, rela-ting to appoint
ment of a nonresident individual, nonresident banking in
stitution, or corporation without principal office or place 

of business in this state, as execut.or, administrator, curator, 
guardian or com:m.tttee; broadening said section so as to 

authorize certain nonresidents to qualify and serve as ad-
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ministrators of the estates of resident decedents upon fur
nishing of bond; relating to the penalty of any such bond; 
relating to the removal of personal estate of a resident 
decedent from this state; specifying that the liability of a 
nonresident administrator and his surety shall be joint 
and several; relating to service of notice or process on 
nonresident administrators; providing for appointment of 
the clerk of county court as statutory attorney-in-fact upon 
whom notice or process in any action or proceeding against 
a nonresident administrator or with respect to estate may 
be served; specifying manner of, and records with respect 
to, service upon such clerk; requiring the forwarding of a 
copy of notice or process to nonresident administrator and 
his receipt or refusal thereof; providing limitation on time 
of service; providing that manner of service is cumulative; 
providing for fees; relating to criminal offenses; and pro
viding criminal penalties. 

Be it enacted by the Legislature of West Virginia: 

That section three, article five, chapter forty-four of the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 5. GENERAL PROVISIONS AS TO FIDUCIARIES. 

§44-5-3. Appointment of nonresident; bond; service of notice 
and process; fees; penalty. 

1 Notwithstanding any other provision of law, no person 
2 not a resident of this state nor any nonresident banking 
3 institution nor any corporation having its principal office 
4 or place of business outside this state shall be appointed or 
5 act as executor, administrator, curator, guardian or com-
6 mittee, except that a testator who is a nonresident of this 
7 state at the time of his death may name, and there may be 
8 appointed and act, a nonresident as his executor, and ex-
9 cept that for the guardian of an infant who is a nonresi-

10 dent of this state there may be appointed and act the 

11 same person who is appointed guardian at the domicile of 

12 the infant: Provided, That whenever the will of a dece-

13 dent who was a resident of this state at the time of his 

14 death, hereinafter in this section referred to as "resident 
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15 decedent,'' designates an individual, who is the husband, 
16 wife, father, mother, brother, sister, child, grandchild or 
17 sole beneficiary of such resident decedent, as executor, 
18 then such designated individual may qualify and act as 
19 such executor notwithstanding the fact that he is a non-
20 resident: Provided further, That a nonresident individual 
21 may be appointed as administrator of an estate in accord-
22 ance with the provisions of section four, article one of this 
23 chapter and act as such administrator if such individual 
24 be the husband, wife, father, mother, brother, sister, child, 
25 grandchild or the sole beneficiary of a decedent who was 
26 a resident of this state at the time of his death, hereinafter 
27 in this section also referred to as a "resident decedent,'' 
28 and if such individual may otherwise qualify as such ad-
29 m.inistrator. Nonresident executors and administrators of 
30 resident decedents shall give bond with corporat.e surety 
31 thereon, qualified to do business in this state, in such 
32 penalty as may be fixed pursuant to the provisions of sec-
33 tion seven, article one of this chapter except that such 
34 penalty in the case of a nonresident executor shall not 
35 be less than (1) double the value of the personal estate 
36 and (2) double the value of any real property authorized 
37 to be sold under the will or the value of any rents and 
36 profits from any real property which the will authorizes 
39 such nonresident executor to receive, and except that such 
40 penalty in the case of a nonresident administrator shall 
41 not be less than double the value of the personal estate. 
42 The personal estate of a resident decedent may not be re-
43 moved from this state until the inventory or appraisement 
44 of the resident decedent's estate has been filed and any 
45 new or additional bond required to satisfy the penalty 
46 specified above in this section has been furnished. The 
47 liability of such nonresident executor or administrator 
48 and such surety shall be joint and several and a civil ac-
49 tion on any such bond may be instituted and maintained 
50 against the surety, notwithstanding any other provision of 
51 this code to the contrary, even though no civil action has 

52 been instituted against the nonresident executor or ad-
53 ministrator. 

54 When a nonresident qualifies as an executor or admin-
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55 istrator pursuant to the provisions of this section, he 
56 thereby constitutes the clerk of the county court wherein 
57 the will was admitted to probate or wherein he was ap-
58 pointed as administi:-ator, or such clerk's successor in office, 
59 his true and lawful attorney-in-fact upon whom may be 
60 served all notices and process in any action or proceed-
61 ing against him as executor or administrator or with 
62 respect to such estate, and such qualification shall be a 
63 signification of such executor's or administrator's agree:. 
64 ment that any such notice or process, which is served in 
65 the manner hereinafter in this section provided, shall be 
66 of the same legal force and validity as though said execu-
67 tor or administrator were personally served with notice 
68 and process within this state. Service shall be made by 
69 leaving the original and two copies of any notice or pro-
70 cess, together with a fee of five dollars, with the clerk of 
71 such county court, whereupon such clerk shall endorse 
72 upon one copy thereof the day and hour of service and 
73 shall file such copy in his office and said service shall 
74 constitute personal service upon such nonresident execu-
75 tor or administrator: Provided, That the other copy of 
76 such notice or process shall be forthwith sent by regis-
77 tered or certified mail, return receipt requested, de-
78 liver to addressee only, by said clerk to the nonresident 
79 executor or administrator at the address last furnished by 
80 him to said clerk and either (a) such nonresident execu-
81 tor's or administrator's return receipt signed by him or 
82 (b) the registered or certified mail bearing thereon the 
83 stamp of the post-office department showing that delivery 
84 therefor was refused by such nonresident executor or 
85 administrator is appended to the original notice or pro-
86 cess and filed therewith in the office of the clerk of the 
87 court from which such notice or process was issued. No 
88 notice or process shall be served on such clerk of the 
89 county court or accepted by him less than twenty days 
90 before the return day thereof. The clerk of such county 
91 court shall keep a record in his office of all such notices 
92 and process and the day and hour of service thereof. The 
93 provision for service of notice or process herein provided 
94 is cumulative and nothing herein contained shall be con-
95 strued as a bar to service by publication where proper or 
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96 to the service of notice or process in any other lawful 
97 mode or manner. The fee of five dollars shall be deposited 
98 in the county treasury. 

99 Any nonresident executor or administrator who re-
100 moves from this state the personal estate of a resident 
101 decedent without complying with the provisions of this 
102 section shall be guilty of a misdemeanor, and, upon con-
103 viction thereof, shall be punished by a fine of not more 
104 than one thousand dollars or by confinement in the county 
105 jail for not more than one year, or, in the discretion of the 
106 court, by both such fine and imprisonment. 

CHAPTER 42 
(H. I. 1243-0rlginating in th• House Committee on the Judiciary) 

[Passed March 9, 1974; In effect from passage. Approved by the Goveroor.] 

AN ACT to amend article one, chapter five of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
by adding thereto a new section, designated section twenty-six, 
all relating to fuel emergencies in this state or any part thereof; 
setting forth a statement of legislative purposes; defining terms; 
providing that when the public peace, safety, economy, revenue, 
health, welfare or interest of the people of this state is impaired 
or imperiled because of a shortage of gasoline or special fuel, 
and the governor so finds, he shall have the power to proclaim 
a fuel emergency; providing that upon the issuance of any such 
proclamation, the governor shall have the power and authority 
by orders, rules and regulations to allocate or distribute gasoline 
or special fuel within certain limitations and to control, restrict 
and regulate the sale by retail dealers of gasoline and special 
fuel; relating to the territorial application of such orders, rules 
and regulations; establishing procedures with respect to the 
issuance, promulgation, filing and recordation of certain such 
orders, rules and regulations; establishing constructive notice 
of such orders, rules and regulations; relating to the publica
tion of certain notices; relating to certified copies and the 
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admissibility thereof into evidence; relating to the distribution of 
gasoline or special fuel from a producer or distributor upon the 
failure of such producer or distributor to comply in a timely 
manner with an order, rule or regulation of the governor; 
providing for compensation for gasoline and special fuel dis
tributed by the governor; providing for written notice by the 
governor of his intent to distribute gasoline or special fuel; re
lating to the enforcement of all such orders, rules and regula
tions; relating to others who are to assist the governor in this 
regard; authorizing temporary restraining orders, injunctions 
and other remedies; providing that an injunction bond shall not 
be required; relating to judicial review; providing criminal of
fenses and penalties; relating to jurisdiction of misdemeanor 
offenses; relating to period of validity of all such orders, rules 
and regulations and the termination of any such fuel emergency; 
and providing that the provisions of the section shall expire 
on July one, one thousand nine hundred seventy-four. 

Be it enacted by the Legislature of West Virginia: 

That article one, chapter five of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new section, designated section twenty-six, to read 
as follows: 

ARTICLE 1. 'IHE GOVERNOR. 

§5-1-26. Fuel emergency; power of the governor to declare an 
emergency; duties of the governor with respect to 
such emergency; assistance of other state agencies 
and local law-enforcement agencies; injunctive relief; 
penalties; jurisdiction. 

1 (a) The Legislature hereby finds and declares that the 
2 purposes of this section are to protect and promote the 
3 public peace, safety, economy, revenue, health and welfare 
4 and interest of the people of this state and, to do so, it is 
5 necessary to ensure free and competitive access to gasoline 
6 and special fuel for and to the users of gasoline or special 
7 fuel in this state during the time of any fuel emergency as 
8 declared by the governor pursuant to the power and authority 
9 herein granted. 

10 (b) As used herein or as used in any proclamation, 
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11 order, rule or regulation issued by the governor pursuant 
12 to this section, unless the context requires a different 
13 meaning, the terms or phrases "actual metered gallons," "dis-

14 tributor," "producer," "gallon," "gasoline," "importer," "per-
15 son," "petroleum carrier," "purchase," "receive," "retail deal-
16 er," "sale," "special fuel," "supply tank," "tank wagon" and 
17 "user" shall have the same meanings ascribed to those terms 
18 or phrases in section two, article fourteen, chapter eleven of 
19 this code. 

20 (c) When the public peace, safety, economy, revenue, 
21 health, welfare or interest of the people of this state is impaired 
22 or imperiled because of a shortage of gasoline or special fuel, 
23 and the governor so finds, the governor is hereby empowered 
24 and authorized and it shall be his duty to issue a proclamation 
25 declaring the existence of a fuel emergency in this state or any 

26 part thereof. Upon the issuance of such proclamation by the 
27 governor, the governor is hereby granted plenary power and 
28 authority to issue, amend, suspend or revoke orders, rules 
29 and regulations to: 

30 ( 1 ) Allocate or distribute gasoline or special fuel to the 
31 extent permitted by any federal law relating to the allocation 
32 or distribution of gasoline or special fuel and rules and regula-
33 tions promulgated thereunder or to the extent permitted by 
34 the appropriate federal agency. 

35 (2) Control, restrict and regulate the sale by distributors, 
36 producers, importers and retail dealers of gasoline and special 
37 fuel to users by any appropriate means including, but not 
38 limited to, the establishment of quotas, rationing, specifications 
39 that certain users may purchase gasoline or special fuel only 
40 on certain days, and other conditions upon the purchase of 
41 gasoline or special fuel to the extent permitted by any federal 
42 law relating to the allocation or distribution of gasoline or 
43 special fuel and rules and regulations promulgated thereunder 
44 or to the extent permitted by the appropriate federal agency. 

45 Any such order, rule or regulation shall have such statewide, 
46 regional, county or other area application, as the governor shall 
4 7 specify therein. Whenever the nature and severity of a fuel 
48 emergency varies from area to area in the state, the governor 
49 shall have plenary power and authority, within the limitations 
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50 of subdivisions ( 1) and (2) above, to establish different alloca-
51 tion or distribution formulae, controls, restrictions and regula-
52 tions for different areas of the state at different times. 

53 (d) Any orders, rules or regulations issued pursuant to 
54 this section shall be valid only during the period of any such 
55 fuel emergency and may be issued or promulgated without com-
56 plying with the provisions of chapter twenty-nine-a of this 
57 code: Provided, That a copy of every such order, rule or 
5 8 regulation shall be filed in the office of the secretary of state 
59 before the same is effective and the secretary of state shall, 
60 within five days thereafter, forward a certified copy thereof 
61 to the clerk of the county court of each county and every 
62 such clerk shall forthwith admit such order, rule or regulation 
63 to record in the miscellaneous records of the county court kept 
64 in the office of each such clerk, but such filing in the office of 
65 the secretary of state shall alone constitute constructive notice 
66 to any person affected by such order, rule or regulation: 
67 Provided, however, That the county court of each county shall, 
68 when the first such order, rule or regulation is admitted to 
69 record, forthwith cause to be published a notice to the effect 
70 that such order, rule or regulation is, and that all further 
71 orders, rules and regulations or record copies thereof shall be, 
72 available for inspection in the office of the county clerk of 
73 such county. Such notice shall be published as a Class I 
74 legal advertisement in compliance with the provisions of 
75 article three, chapter fifty-nine of this code, and the publica-
76 tion area for such publication shall be such county. A copy 
77 of any such order, rule or regulation certified by the secretary 
78 of state shall be admissible in any court in this state as proof 
79 of the contents thereof. 

80 ( e) The governor is hereby granted plenary power and 
81 authority to enforce any order, rule or regulation issued pur-
82 suant to this section and, in so doing, may secure the assistance 
83 of any state agency, the attorney general or his designate, the 
84 prosecuting attorneys of the several counties and any state or 
85 local law-enforcement agencies or officers. Such persons shall 
86 assist the governor in enforcing the provisions of any such 
87 order, rule or regulation so issued and promulgated by the 
88 governor when called upon to do so by the governor. The 
89 governor may petition any circuit court of this state for the 
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issuance of a temporary restraining order or injunction or for 
any other remedy, as may be appropriate, to compel any per
son to comply with any such order, rule or regulation, and it 
shall be the duty of the attorney general and the prosecuting 
attorneys of the various counties to assist and cooperate with 
the governor in obtaining such relief. No injunction bond shall 
be required, and in the event of an appeal to the West Virginia 
supreme court of appeals, the filing of such appeal shall not 
stay enforcement of the final judgment of the circuit court 
enforcing any such order, rule or regulation. 

(f) Whenever it appears to the governor that there exists 
a serious, direct and immediate threat to the health and 
safety of any persons in this state because of the failure or 
refusal of a producer or distributor to comply, in a timely 
manner, with an order, rule or regulation issued 'pursuant to 
the provisions of subsection (c) of this section, the governor 
shall have the authority to distribute or cause to have dis
tributed from the supplies of gasoline or special fuel owned, 
retained or possessed by such producer or distributor a suf
ficient amount of gasoline or special fuel as may be required to 
alleviate any such emergency. Such producer or distributor 
shall be compensated by the user, consumer or retail dealer 
receiving such gasoline or special fuel at the then existing 
average market value, either retail value or wholesale value, 
as the case may be: Provided, That there shall be deducted 
from such compensation the amount necessary to pay for the 
cost of distribution of such gasoline or special fuel: Provided, 

however, That the governor shall be required to serve written 
notice of his intent to exercise the powers granted by this sub
section to the parties involved: Provided further, That upon 
the issuance of such notice, the governor shall cause to be 
initiated those legal proceedings relevant to the enforcement 
of any order, rule or regulation as required by and hereinbefore 
set out in subsection (e) of this section: And provided further, 

That such order, rule or regulation issued by the governor shall 
not conflict with or be contrary to any federal law relating to 
the allocation or distribution of gasoline or special fuel and 
rules and regulations promulgated thereunder or to any power 
granted the governor by any federal agency. 

(g) Any producer or distributor violating any provision 
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130 of any such order, rule or regulation of the governor issued 
131 or promulgated pursuant to this section, shall be guilty of a 
132 misdemeanor, and, upon conviction thereof, shall be fined not 
133 less than one hundred dollars nor more than twenty-five 
134 thousand dollars, or imprisoned in the county jail for not more 
135 than one year, or both fined and imprisoned. Any retail 
136 dealer violating any provision of any such order, rule or 
137 regulation of the governor issued or promulgated pursuant to 
138 this section, shall be guilty of a misdemeanor, and, upon 
139 conviction thereof, shall be fined not less than twenty-five 
140 dollars nor more than one hundred dollars. Each day or part 
141 thereof that any such violation shall take place, or continue to 
142 take place, shall be deemed to constitute a distinct and separate 
143 offense and shall be punishable accordingly. 

144 (h) When the governor determines that any such fuel 
145 emergency no longer exists, he shall issue a proclamation 
146 terminating all orders, rules or regulations issued pursuant to 
14 7 the provisions of this section. 

148 (i) The provisions of this section shall expire on July one, 
149 one thousand nine hundred seventy-four. 

CHAPTER 43 
(H. I. 824-ly Mr. Horman) 

[Passed March 81 1974; in effect Ju1y 1, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section two, article one, chapter 
sixteen of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to state board of health; 
appointment of members; compensation and expenses of mem
bers. 

Be it enacted by the Legislature of West Virginia: 

That section two, article one, chapter sixteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 
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ARTICLE 1. STATE DEPARTMENT OF HEALTH. 

§16-1-2. Board of health-Body corporate, etc.; membership; ap• 

pointment and removal of members; compensation. 

I There shall be a state board of health, to be known as the 
2 West Virginia board of health, which shall be a corporation 
3 and as such may contract and be contracted with, plead and 
4 be impleaded, sue and be sued, and have and use a common 
5 seal. The state board of health shall consist of nine members, 
6 who shall be appointed by the governor, by and with the 
7 advice and consent of the Senate. Three members of the 
8 board shall be physicians or surgeons holding the degree 
9 of doctor of medicine, one shall be a dentist, one shall be an 

IO osteopathic physician, one shall be a pharmacist, one shall 
11 be chosen as the representative of the hospitals licensed in 
12 the state of West Virginia and two shall be representative 
13 citizens, neither of which said representative citizens shall be 
14 an employee of, or connected in any way with, any hospital 
15 licensed in this state, and neither of whom shall be a member 
16 of any of the professions named above. 

17 All persons appointed to membership on the state board 
18 of health shall be citizens of this state and shall have been 
19 such citizens and residents of the state for a least five years 
20 prior to the date of their appointment. Every professional 
21 member of the said board shall be duly licensed to practice 
22 his profession in this state on the date of his appointment 
23 and shall have been so licensed and have been actively 
24 practicing his profession for at least five years immediately 
25 preceding the date of such appointment. Before appointing 
26 any professional member, the governor shall request the state 
27 professional society of the profession practiced by any pro-
28 posed appointee to furnish to the governor a full and complete 
29 report concerning the qualifications and suitability of the 
30 proposed appointee. All members of the board shall be 
31 appointed for terms of nine years each, except that the 
32 persons originally appointed, shall be appointed to serve for 
33 designated terms beginning on the first day of July, one 
34 thousand nine hundred forty-nine, and continuing for one, two, 
35 three, four, five, six, seven, eight and nine years, respectively. 
36 Upon the expiration of such initial appointments the term 
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37 of each new appointee shall be nine years. Any vacancy on 
38 the board shall be filled by the governor by appointment for 
39 the unexpired term. 

40 No more than five of the members of the board shall be-
41 long to the same political party. Not less than one nor more 
42 than three members shall be appointed from the same con-
43 gressional district. No person shall be eligible for appointment 
44 to membership on the state board who is a member of any 
45 political party executive committee, or who holds any public 
46 office or public employment under the federal government 
4 7 or under the government of this state or any of its political 
48 subdivisions, or who is an appointee or employee of the 
49 board. All members shall be eligible for reappointment. 

50 No member may be removed from office by the governor 
51 except for official misconduct, incompetence, neglect of duty 
52 or gross immorality and then only in the manner prescribed 
53 by law for the removal by the governor of state elective 
54 officers: Provided, That the expiration or revocation of the 
55 professional license of any professional member of the board 
56 shall be cause for his removal. 

57 The members of the board shall be paid the sum of thirty-
58 five dollars for each day actually served in attendance at 
59 official meetings of the board. Each member shall be 
60 reimbursed for travel at the rate of twelve cents per mile 
61 if by private automobile and actual cost if travel is by common 
62 carrier. Each member shall also be reimbursed for other 
63 actual expenses incurred in the performance of the duties of 
64 his office. 

CHAPTER 44 
IH, a. J189-By Mr. T-) 

[Pa&&ed Maren 8, 1974; In err«t 1uly I, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section two, article two-a, chapter 
sixteen of the code of West Virginia, one thousand nine hundred 
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thirty-one, as amended, relating to the membership and organiza
tion of county and municipal boards of health; appointment 
and qualification; terms; removal and compensation. 

Be it enacted by the Legislature of West Virginia: 

That section two, article two-a, chapter sixteen of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 2A. ALTERNATIVE METHOD OF ORGANIZING LOCAL 

HEALTH AGENCIES. 

§16-2A-2. Membership and organization of coonty and municipal 
boards of health; appointment and qualification; 
terms; removal; compensation. 

1 A county board of health or municipal board of health 
2 created and established under the provisions of this article 
3 shall be composed of five members appointed by the county 
4 court or the governing body of the municipality. Where any 
5 county board of education contributes funds to a county 
6 court or a municipality, which creates such board of health, 
7 for health purposes, such board of education may nominate 
8 one member of such local board of health. Such nominee 
9 shall be appointed to such board of health by the appointing 

10 authority, if otherwise qualified. In the event such nominee 
11 is rejected by the appointing authority, or in the event 
12 his position on the board of health is vacated during the 
13 term for which he is appointed, such county board of 
14 education may nominate another person, who, if otherwise 
15 qualified, shall be appointed to the board of health by the 
16 appointing authority. In the event such county board of 
17 education fails or refuses to nominate some person for such 
18 appointment within thirty days of the date of the receipt of 
19 a request, in writing, from the appointing authority, for a 
20 nomination, the appointing authority shall proceed to make 
21 such appointment without any nomination by the county board 
22 of education. 

23 All members of any such board of health shall be citizens 
24 and residents of the county or municipality they are ap-
25 pointed to represent. No more than three of the members 
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26 of such board shall belong to the same political party, 

27 nor shall more than two of such members be residents of 

28 the same magisterial district or municipal ward, nor shall 

29 more than two such members be personally and individually 
30 licensed in, engaged in, or actively participating in or carrying 

31 on, the same business, profession, or occupation. All mem-

32 hers shall be eligible for reappointment. 

33 All members of such board shall be appointed for terms 

34 of five years each, except that the persons appointed when 
35 the board is initially created shall be individually designated 

36 to serve for terms of one, two, three, four and five years, 

37 respectively. Upon the expiration of such initial appointments 

38 the terms for each new appointee shall be five years. Each 

39 member shall serve until the appointment of his duly qualified 

40 successor. Any vacancy on such board shall be filled by 

41 appointment for the unexpired term. 

42 Such county or municipal board of health shall organize 

43 by electing from its members a chairman who shall serve as 

44 such for a period of one year. Such chairman shall have the 

45 power to sign documents, execute contracts and otherwise act 

46 for and in the name of such board in all matters within its 

47 lawful powers and duly authorized by a majority of its 
48 members. 

49 No member of such board may be removed from office 

50 during the term for which he is appointed except for official 

51 misconduct, incompetence, neglect of duty or gross immorality: 

52 Provided, That the revocation of a professional license issued 

53 by this state to any such member shall be sufficient reason and 

54 cause for the removal of such member from office. 

55 Each member of such board shall receive a sum set by 

56 the county court or governing body but not exceeding ten 
57 dollars as compensation for his services in attending each 

58 meeting of the board as required by law and may be reimbursed 

59 for actual and necessary travel and other expenses incurred 

60 by him in the performance of his duties as a member of such 

61 board. 
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CHAPTER 45 
(H. I. 705-ly Mr. Savillo and Mr. Polen) 

(Passed February 26, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend chapter sixteen of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, by adding 
thereto a new article, designated article four-c, relating to emer
gency medical service to meet certain minimum standards pro
mulgated pursuant to the Federal Highway Safety Act of 1966; 
purposes of article; definitions; exemptions; persons to be in 
attendance in ambulances; standards for emergency medical 
service attendants; promulgation of rules; issuance, renewal, 
validity, suspension and revocation of certificates for emer
gency medical service attendants; and issuance of certain 
temporary certificates for emergency medical service attendants; 
setting forth appeal procedures and authorizing judicial review; 
creating an emergency·medical service advisory council; relating 
to the composition, appointment, duties, meetings and payment 
of expenses of the council; and liability for cost of emergency 
medical service and providing that any patient who receives 
ambulance service and who is unable to give his consent to, or 
contract for, the service, whether he has agreed or consented to 
liability for the service, shall be liable in implied contract to the 
person providing the ambulance service for the reasonable 
cost thereof; setting forth violations of provisions of article, 
providing criminal offenses and penalty and authorizing in
junctive relief; and providing limitations on private rights of 
action against physicians, surgeons and certified emergency 
service medical attendants. 

Be it enacted by the Legislature of West Virginia: 

That chapter sixteen of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, be amended by adding thereto 
a new article, designated article four-c, to read as follows: 

ARTICLE 4C. EMERGENCY MEDICAL SERVICE. 

§l6-4C-1. 
§l6-4C-2. 
§16-4C-3. 

Purposes of article. 
Definitions. 
Vehicles, aircraft and persons aboard them exempted from re

quirements of article. 
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§16-4C-4. 

§16-4C-S. 

§16-4C-6. 

§16-4C-7. 

§16-4C-8. 

§16-4C-9. 

§l6-4C-IO. 

§l6-4C-ll. 

§16-4C-1. 
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Standards for emergency medical service attendants; issuance, 
renewal, suspension and revocation of emergency medical 
service attendant certificates; issuance of temporary certificates. 

Suspension or revocation of certificate or temporary certificate. 
Notice of refusal, suspension or revocation of certificate; appeals 

to state board; judicial review. 
Emergency medical service advisory council created; duties, com• 

position, appointment, meetings, expenses. 
Liability for cost of ambulance service. 
Violations; criminal penalties. 
Actions to enjoin violations; injunctive relief. 
Private rights of action. 

Pnrposes of arficle. 

1 The Legislature finds and declares: (1) That the safe and 
2 efficient operation of life-saving and life-preserving emergency 
3 medical service to meet the needs of citizens of this state is a 
4 matter of general public interest and concern; (2) that, in 
5 order to ensure provision of adequate emergency medical ser-
6 vice within this state for the protection of the public health, 
7 safety and welfare, it is imperative that minimum standards 
8 for emergency medical service attendants be established and 
9 enforced by the state; (3) that emergency medical service at-

10 tendants should meet minimum training standards promulgated 
11 by the state board of health; (4) that it is the public policy of 
12 this state to enact legislation to carry out these purposes and 
13 comply with minimum standards for emergency medical service 
14 attendants specified in the Federal Highway Safety Act of 
15 1966 and standards promulgated thereunder; and (5) that any 
16 patient who receives emergency medical service and who is 
1 7 unable to consent thereto should be liable for the reasonable 
18 cost of such service. 

§ 16-4C-l. Definitions. 

1 As used in this article, unless the context clearly requires 

2 a different meaning: 

3 "Ambulance" means any privately or publicly owned ve-

4 hicle or aircraft which is designed, constructed or modified; 

5 equipped or maintained; and operated for the transportation of 

6 patients. 

7 "Ambulance service" means the transportation, and treat-

8 ment at the site of pickup and enroute, of a patient to or from 
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9 a place where medical, hospital or clinical service is normally 
10 available. 

11 "Emergency medical service attendant" means any person 
12 who is responsible for attending, caring for and giving life-
13 saving or life-preserving treatment to a patient transported in 
14 an ambulance. This term includes both the driver of an am-
15 bulance and any person assigned to the ambulance to attend 
16 patients. 

17 "Governing body" shall have the meaning ascribed to it 
18 as applied to a municipality in subsection (b), subdivision (1), 
19 section two, article one, chapter eight of this code. 

20 "Municipality" shall have the meaning ascribed to it in sub-
21 section (a), subdivision (1), section two, article one, chapter 
22 eight of this code. 

23 "Patient" means any sick, injured, wounded or otherwise 
24 incapacitated or helpless person, or an expectant mother who 
25 needs medical, hospital or clinical service under an existing or 
26 imminent emergency situation. 

27 "State board" means the state board of health. 

§16-4C-3. Vehicles, aircraft and persons aboard them exempted 
from requirements of article. 

1 The following vehicles and aircraft . are exempted from the 
2 application of the provisions of this article and rules promul-
3 gated pursuant to it and persons aboard them are not required 
4 to comply with the provisions of section four of this article: 

5 (a) Privately owned vehicles and aircraft not ordinarily 
6 used in the business or service of transporting patients. 

7 (b) Vehicles and aircraft used as ambulances in case of a 
8 catastrophe or emergency when the ambulances normally 
9 staffed by certified emergency medical service attendants 

10 based in the locality of the catastrophe or emergency are insuffi-
11 cient to render the service required. 

12 (c) Ambulances based outside this state, except that emer-
13 gency medical service attendants aboard any such ambulance 
14 receiving a patient within this state for transportation to a lo-
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15 cation within this state must comply with the provisions of this 
16 article and the rules promulgated pursuant to it. 

17 (d) Ambulances owned by or operated under the direct 
18 control of a governmental agency of the United States. 

19 (e) Vehicles and aircraft designed primarily for rescue 
20 operations and which do not ordinarily transport patients. 

21 (f) An ambulance being used to transport a person or 
22 persons not in an existing or imminent emergency situation 
23 where the purpose of that mode of transportation is to 
24 facilitate their movement or comfort. 

§16-4C-4. Standards for emergency medical semce attendants; 
issuance, renewal, suspension and revocation of emer
gency medical service attendant certificates; issuance 
of temporary certificates. 

1 After the first day of January, one thousand nine hundred 
2 seventy-five, every ambulance, except those vehicles and air-
3 craft exempted in section three of this article, shall have at 
4 least one physician, osteopathic physician, any state licensed 
5 health provider qualified to render first aid or mobile intensive 
6 care paramedic duly licensed to serve in such capacity under the 
7 laws of this state or one person who possesses a valid emergency 
8 medical service attendant certificate issued hereunder by the 
9 state board in its patient compartment at all times when a 

IO patient is being transported. 

11 In accordance with the provisions of chapter twenty-nine-a of 
12 this code, the state board shall promulgate mies regarding the 
13 age, training and physical requirements of emergency medical 
14 service attendants. As a minimum training requirement, every 
15 emergency medical service attendant shall have earned and pos-
16 sess a valid American Red Cross advanced first aid certificate, 
17 or an advanced first aid certificate issued by the United States 
18 bureau of mines (now referred to as the mining enforcement 
19 and safety administration, United States department of the in-
20 terior ) or the equivalent thereof; or have successfully completed 
21 the course on emergency care and transportation of the sick and 
22 injured recommended by the American academy of orthopedic 
23 surgeons or the equivalent thereof, before he is issued a certifi-
24 cate: Provided, That any member of a rescue unit organized 
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25 and engaged in providing ambulance service prior to the first 
26 day of January, one thousand nine hundred seventy-five, which 
27 is operated by a rescue squad, fire department, police depart-
28 ment, county or municipality of this state, who on that date is 
29 certified by the respective county health officer of the county 
30 wherein such unit is based, or, if there is no county health of-
31 fleer, by the county court or governing body of the jurisdiction 
32 wherein such unit is based, that he is adequately trained and is 
33 capable of performing the service required of an emergency 
34 medical service attendant, shall be issued an original emergency 
35 medical service attendant certificate by the state board upon his 
36 submitting proper application for such certificate. The state 
37 board may promulgate rules for emergency medical service at-
38 tendants which exceed this minimum training requirement, but 
39 such rules must first be approved by the emergency medical ser-
40 vice advisory council provided for in section six of this article. 

41 Any person desiring certification as an emergency medical 
42 service attendant shall apply to the state board using forms and 
43 procedures prescribed by the state board. Upon receipt of 
44 such application, the state board shall determine if the appli-
45 cant meets the requirements for certification and examine the 
46 applicant as, in its discretion, is necessary to make such deter-
47 mination. If it is determined that the applicant meets all of the 
48 requirements, the state board shall issue an emergency medi-
49 cal service attendant certificate to the applicant. Emergency 
50 medical care attendant certificates issued by the state board 
51 shall be valid for two years from the date of their issuance 
52 unless sooner suspended or revoked by the state board. Certifi-
53 cates may be renewed for additional two-year periods after 
54 examination of the certificate bolder and determination by the 
55 state board that such bolder meets the requirements estab-
56 lished for emergency medical service attendants: Provided, 

57 That if any county health officer of any county, or, if there is 
58 no county health officer, the county court or governing body 
59 of the jurisdiction concludes that any area of that jurisdiction 
60 bas not been afforded the necessary training or equipment to 
61 implement this section, then this section shall not apply. 

62 The state board may issue a temporary emergency medical 
63 service attendant certificate to an applicant, with or without 
64 examination of the applicant, when it finds such issuance to 
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65 be in the public interest. Unless sooner suspended or revoked, 
66 a temporary certificate shall be valid initially for a period not 
67 exceeding one hundred twenty days and it shall not be renewed 
68 thereafter unless it be in the public interest: Provided, That 
69 the expiration date of any such temporary certificate issued 
70 shall be extended until the holder of such certificate is afforded 
71 at least one opportunity to take an emergency medical care 
72 attendant training course within the general area where he 
73 serves as an emergency medical service attendant, but the ex-
74 piration date shall not be extended for any longer period of time 
75 or for any other reason. 

76 There shall be no fee or other payment required of an ap-
77 plicant for original certification as an emergency medical ser-
78 vice attendant, renewal of such certificate or of an applicant 
79 for temporary certification as an emergency medical service 
80 attendant. 

§16-4C-5. Suspension or revocation of certificate or temporary 

certificate. 

1 (a) The board may at any time upon its own motion and 
2 shall upon the verified written complaint of any person conduct 
3 an investigation to determine whether there are any grounds for 
4 the suspension or revocation of a certificate or temporary 
5 certificate issued under the provisions of this article. 

6 (b) The board shall suspend or revoke any certificate or 
7 temporary certificate when it finds the holder thereof has: 

8 ( 1) Obtained a certificate or temporary certificate by 
9 means of fraud or deceit; 

IO (2) Been incompetent, grossly negligent, or guilty of other 
11 malpractice as defined by the board by reasonable rules and 
12 regulations; or 

13 (3) Failed or refused to comply with the provisions of this 

14 article or any reasonable rule and regulation promulgated by 
15 the board hereunder or any order or final decision of the 
16 board. 

17 (c) The board shall also suspend or revoke any certificate 

18 or temporary certificate if it finds the existence of any grounds 
19 which would justify the denial of an application for such 
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20 license or temporary permit if application were then being 
21 made for it. 

§16-4C-6. Notice of refusal, suspension or revocation of certificate; 
appeals to state board; judicial review. 

1 An application for an original emergency medical service 
2 attendant certificate, for the renewal of an emergency medical 
3 service attendant certificate or for a temporary emergency 
4 medical service attendant certificate, shall be acted upon by 
5 the state board, and the state board's certificate delivered or 
6 mailed, or a copy of any order of the state board denying any 
7 such application delivered or mailed to the applicant, by the 
8 state board within fifteen days after the date upon which 
9 such application was received from the applicant. 

10 Whenever the state board shall refuse to issue an emergency 
11 medical service attendant certificate or a temporary emergency 
12 medical service attendant certificate, or shall suspend or revoke 
13 an emergency medical service attendant certificate, or a tem-
14 porary emergency medical service attendant certificate, it 
15 shall make and enter an order to that effect, which order 
16 shall specify the reasons for such denial, suspension or revoca-
17 tion, and shall cause a copy of such order to be served in 
18 person or by certified mail, return receipt requested, on the 
19 applicant or certificate holder, as the case may be. 

20 Whenever a certificate is suspended or revoked, the state 
21 board shall in the order of suspension or revocation direct 
22 the holder thereof to return his certificate to the state board. 
23 It shall be the duty of such certificate holder to comply with 
24 any such order following expiration of the period provided 
25 for an appeal to the state board. 

26 Any applicant or certificate holder, as the case may be, 
27 adversely affected by an order made and entered by the 
28 state board may appeal to the state board for an order 
29 vacating or modifying such order or for such order as the 
30 state board should have entered. The person so appealing 
31 shall be known as the appellant. An appeal shall be perfected 
32 by filing a notice of appeal with the state board within 
33 ten days after the date upon which the appellant received 
34 the copy of such order. Said notice of appeal shall be in 
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35 such form and contain such information as may be prescribed 
36 by the state board, but in all cases shall contain a description 
37 of any order appealed from and the grounds for said appeal. 
38 The filing of the notice of appeal shall operate to auto-
39 matically stay or suspend execution of any order which is the 
40 subject matter of said appeal. All of the pertinent provisions 
41 of article five, chapter twenty-nine-a of this code shall apply to 
42 and govern the hearing on appeal and the administrative pro-
43 cedures in connection with and following such hearing, with 
44 like effect as if the provisions of said article five were set 
45 forth in extenso herein. 

46 The state board shall set a hearing date which shall be 
47 not less than ten days after it received the notice of appeal 
48 unless there is a postponement or continuance. The state 
49 board may postpone or continue any hearing on its own 
50 motion, or for good cause shown upon the application of the 
51 appellant. The appellant shall be given notice of said hearing 
52 in person or by certified mail, return receipt requested. 
53 Any such hearing shall be held in Charleston, Kanawha 
54 County, West Virginia, unless another place is specified by 
55 the state board. 

56 After such hearing and consideration of all of the testi-
57 mony, evidence and record in the case, the state board shall 
58 make and enter an order affirming, modifying or vacating 
59 the order of the state board, or shall make and enter such 
60 order as the state board should have entered. Such order 
61 shall be accompanied by findings of fact and conclusions 
62 of law as specified in section three, article five, chapter twenty-
63 nine-a of this code, and a copy of such order and accompany-
64 ing findings and conclusions shall be served upon the ap-
65 pellant, in person or by certified mail, return receipt requested. 
66 The order of the state board shall be final unless vacated or 

67 modified upon judicial review thereof. 

68 Any appellant adversely affected by a final order made 

69 and entered by the state board is entitled to judicial review 

70 thereof. All of the pertinent provisions of section four, article 
71 five, chapter twenty-nine-a of this code shall apply to and 
72 govern such review with like effect as if the provisions 
73 of said section four were set forth in extenso herein. The 
74 judgment of the circuit court shall be final unless reversed, 
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75 vacated or modified on appeal to the supreme court of appeals 
76 in accordance with the provisions of section one, article six, 
77 chapter twenty-nine-a of this code. 

§16-4C-7. Emergency medical service advisory council created; 

duties, composition, appointment, meetings, expenses. 

1 For the purpose of assisting the state board in developing 
2 standards for emergency medical service attendants, there 
3 is hereby created the emergency medical service advisory 
4 council. 

5 The council shall be composed of ten members appointed 
6 by the governor. The governor shall appoint one representa-
7 tive each from the West Virginia Association of County Offi-
8 cials, West Virginia Council of Towns and Cities, West Vir-
9 ginia State Firemen's Association, American Red Cross, West 

10 Virginia Hospital Association, West Virginia State Medical As-
11 sociation, West Virginia Funeral Directors Association, Gover-
12 nor's Highway Safety Administration, one person to represent 
13 private commercial ambulance services within the state and one 
14 person to represent emergency rescue squads operating within 
15 the state. The person appointed from the West Virginia Funeral 
16 Directors Association shall be a person who provides ambu-
17 lance service at the time of his appointment and throughout his 
18 term. 

19 Initially, the governor shall appoint four members of the 
20 council for tenns of two years and five for terms of four years. 
21 Thereafter, appointments shall be for terms of four years and 
22 made in a manner to preserve the representation of the council 
23 as it was originally comprised. 

24 The council shall choose its own chairman and meet at the 
25 call of the director of the state department of health but the 
26 council shall not meet more than five times in any one year. 
27 Council members shall not receive any compensation for their 
28 services as council members but shall be reimbursed by the state 
29 board for all reasonable and necessary expenses actually in-
30 curred by them in the discharge of their official duties. 

§16-4C-8. Liability for cost of ambulance service. 

l Any patient who receives ambulance service and who is 
2 unable to give his consent to, or contract for, the service, 



Ch. 45] HEALTH 413 

3 whether or not he has agreed or consented to liability for the 
4 service, shall be liable in implied contract to the person pro-
5 viding the ambulance service for the reasonable cost thereof. 

§16-4C-9. Violations; criminal penalties. 

1 Any person who operates an ambulance or who provides 
2 ambulance service not in compliance with the provisions of 
3 this article or the rules promulgated by the state board pur-
4 suant to this article, or who operates an ambulance with un-
5 certified emergency medical service attendants aboard when 
6 not lawfully permitted to do so shall be guilty of a misde-
7 meanor, and, upon conviction thereof, shall be fined not less 
8 than one hundred dollars nor more than three hundred dol-
9 Jars, or imprisoned in the county jail not more than one month, 

10 or both fined and imprisoned. 

§16-4C-10. Actions to enjoin violations; injunctive relief. 

1 Whenever it appears to the state board that any person has 
2 been or is violating or is about to violate any provision of this 
3 article or any final order of the state board, the state board 
4 may apply in the name of the state, to the circuit court of the 
5 county in which the violation or violations or any part thereof 
6 has occurred, is occurring or is about to occur, for an injunc-
7 tion against such person and any other persons who have 
8 been, are or are about to be, involved in, or in any way parti-
9 cipating in, any practices, acts or omissions, so in violation, 

10 enjoining such person or persons from any such violation or 
11 violations. Such application may be made and prosecuted to 
12 conclusion whether or not any such violation or violations have 
13 resulted or shall result in prosecution or conviction under the 
14 provisions of section eight of this article. 

15 Upon application by the state board, the circuit courts of 

16 this state may by mandatory or prohibitory injunction compel 
17 compliance with the provisions of this article and all final 

18 orders of the state board. 

19 The court may issue a temporary injunction in any case 

20 pending a decision on the merits of any application filed. 

21 The judgment of the circuit court upon any application per-
22 milted by the provisions of this section shall be final unless 
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23 reversed, vacated or modified on appeal to the supreme court 
24 of appeals. Any such appeal shall be sought in the manner and 
25 within the time provided by law for appeals from circuit courts 
26 in other civil cases. 

§16-4C-ll. Private rights of action. 

1 No physician or surgeon who in good faith gives emergency 
2 instructions to a certified emergency service medical attendant, 
3 nor any certified emergency service medical attendant who in 
4 good faith cares for or gives life saving or life preserving treat
s ment to a patient transported in an ambulance, shall be liable 
6 for any civil damage or injury resulting from such treatment, 
7 unless such damage or injury be intentionally inflicted or the 
8 result of gross negligence. 

CHAPTER 46 
(Com. Sub. for H. B. 844-By Mr■• Smlrl) 

[Passed March 9, 1974; In d'fect ni.Dety days from pusaae. Approved by the Governor.] 

AN ACT to amend chapter sixteen of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, by adding 
thereto a new article, designated article eleven, relating to 
voluntary sexual sterilization; procedures; and immunity of per
sons or institutions refusing to perform or performing steriliza
tion operations. 

Be it enacted by the Legislature of West Virginia: 

That chapter sixteen of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, be amended, by adding thereto 
a new article, designated article eleven, to read as follows: 

ARTICLE 11. SEXUAL STERil,IZATION. 

§16-11-1. Male or female sterilization procedw-es. 
§16-11-2. Immunity of persons performing operation. 

§16-11-1. Male or female sterilization procedures. 

1 It shall be lawful for any physician duly licensed by the 
2 state, when so requested by any person other than a minor, or 
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3 mentally incompetent person, or any other person suffering 

4 from any similar disability which would affect their ability to 

5 enter into a valid contractual agreement, to perform upon 

6 such person, a male or female sterilization procedure: Provided, 

7 That a request in writing is made by such person and that at 

8 the time of such request a full and reasonable medical explana-

9 tion is given by the physician to such person as to the meaning 
10 and consequences of such operation: Provided, however, That 

11 the female sterilization procedure shall only take place in a 

12 hospital or facility duly licensed by the state board of health 

13 and authorized by said board to perform similar operations, 

14 or a hospital or facility administered or owned by the state 

15 and duly authorized by said board to perform such operations. 

16 Nothing in this section shall require any hospital or other 

17 medical facility to admit any patient for the purpose of under-

18 going a sterilization operation. No hospital shall be subject to 

19 any legal or other penalty or restrictions or shall incur any civil 
20 liability because of any refusal to perform, accommodate or 
21 assist in any sterilization procedure for any reason. No person 
22 shall be required to perform or participate in medical pro-
23 cedures which result in the sterilization of an individual, and the 
24 refusal of any person to perform or participate in such medical 
25 procedure shall not be a basis for any legal sanction to any 
26 person. No hospital administrator or governing board of any 
27 hospital shall terminate the employment of, prevent or impair 

28. the practice or occupation of, or impose any other penalties or 
29 restrictions upon any person who refuses to perform or partici-
30 pate in a sterilization procedure. 

§16-11-2. Immunity of persons performing operation. 

1 No properly licensed health care facility or any superinten-

2 dent or administrator thereof, or physician or any other person 

3 legally participating in any such properly requested sterilization 

4 operation shall be liable either civilly or criminally by reason 

5 of such participation: Provided, That this section shall not 

6 be construed to be in derogation of any actionable negligence 

7 occuring during or tort liability arising from such operation. 
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CHAPTER 47 
(Com. Sub. for H. 11. 754-lly Mr. Spuker, Mr. McManus, and Mr. Selbert) 

[Passed March 8, 1974; ln effect from passaae. Approved by tbe Governor) 

AN ACT to amend article sixteen, chapter eight of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, by 
adding thereto a new section, designated section four-b; and 
to amend and reenact sections one, two, three, four, five, six, 
seven, eight, nine, eleven, twelve, thirteen, fifteen and twenty, 
article two-c, chapter thirteen of said code, relating to munici
palities, municipal public works and revenue bond financing; 
specifying that the power and authority of any municipality to 
lease, a,; lessor, space in a motor vehicle parking facility to any 
person for business, commercial or charitable use shall be 
deemed to include the power and authority to lease such space 
to the United States of America, the state of West Virginia, the 
county court of any county and any agency, board or commis
sion of any thereof; specifying that the revenues derived from 
such leases may be pledged as security for and expended in 
payment of revenue bonds of such municipality in like manner 
and to the same eJltent as other revenues from a motor vehicle 
parking facility; relating to public bonded indebtedness; ex
tending the industrial development bond act to include com
mercial projects; providing a new title for such act; setting forth 
certain legislative findings and defining terms with respect 
to such act; conferring powers on counties and municipalities 
with respect to industrial projects and commercial projects and 
the issuance of revenue bonds therefor; relating to the location 
of industrial projects and commercial projects; relating to the 
joint establishment of industrial projects or commercial projects 
or additions thereto; relating to revenue bonds issued to finance 
industrial projects or commercial projects; specifying that a 
debt of a county or municipality may not be created in con
nection with an industrial project or commercial project; pro
viding details with respect to the provisions, issuance and 
execution of such revenue bonds; relating to the issuance of ad

ditional revenue bonds; providing a statutory mortgage lien and 
the pledging of revenues from such industrial project or com
mercial project as security for such revenue bonds; also 
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authorizing a trust indenture, mortgage or deed of trust as 
security for such revenue bonds; relating to resolutions autho
rizing the issuance of such revenue bonds; relating to the pro
visions to be contained in any such trust indenture, mortgage 
or deed of trust; authorizing the appointment of a receiver; 
relating to foreclosure proceedings; establishing certain re
quirements respecting the lease of an industrial project or 
commercial project and the contents of any such lease; re
lating to refunding bonds; relating to the use of proceeds 
from the sale of all revenue bonds issued under article two
c; prohibiting contributions by counties and municipalities 
from their general funds or otherwise in the establishment of 
an industrial project or commercial project; specifying that all 
such revenue bonds shall be paid solely from the revenue 
derived from the industrial project or cornmercial•'project; pro
viding exemptions from taxation; and prohibiting any financial 
interest of public officials in any such industrial project or com
mercial project. 

Be it enacted by the Legislature of West Virginia: 

That article sixteen, chapter eight of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new section, designated section four-b; and that 
sections one, two, three, four, five, six, seven, eight, nine, eleven, l twelve, thirteen, fifteen and twenty, article two-c, chapter thirteen of \ said code be amended and reenacted, all to read as follows: 
Chapter 

8. Municipal Law, Municipallnes and Counties; Intergovern
mental Relations. 

13. Public Bonded Indebtedness. 
CHAPTER 8. MUNICIPAL LAW, MUNICIPALITIES AND 

COUNTIES; INTERGOVERNMENTAL RELATIONS, 
ARTICLE 16. MUNICIPAL PUBLIC WORKS; REVENUE BOND Ff. 

NANCING. 

§8-16-4b. Additional special provision as to the use of space iu 
motor vehicle parking facilities. 

I For all purposes of this article, the power and authority of 
2 any municipality to lease, as lessor, space in a motor vehicle 
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3 parking facility to any person for business, commercial or 
4 charitable use shall be deemed to include the power and 
5 authority to lease such space to the United States of America, 
6 the state of West Virginia, the county court of any county of 
7 the state of. West Virginia, and any agency, board or com-
8 mission of any thereof, and the revenues derived from such 
9 leases may be pledged as security for and expended in payment 

10 of revenue bonds of such municipality in like manner and to 
11 the same extent as other revenues from such motor vehicle 
12 parking facility. 

CHAPTER 13. PUBLIC BONDED INDEBTEDNESS. 

ARTICLE 2C. INDUSTRIAL DEVELOPMENT AND COMMERCIAL 

DEVELOPMENT BOND ACT. 

§13·2C•l. 
§13-2C-2. 
§13•2C-3. 
§l3-2C-4. 
§l3-2C-5. 
§l3-2C-6. 
§13-2C-7. 
§13-2C-8. 
§13-ZC-9. 

§13-2C-ll. 
§13-2C-12. 
§13-2C-l3. 
§13-ZC-15. 
§13-2C-20. 

§L3-2C-1. 

Short title. 
Legislative findings. 
Definitions. 
Powers conferred on counties and municipalities. 
Location of project. 
Joint establishment by two or more governmental bodies. 
Bonds issued to finance industrial project or commercial project. 
Security for bonds. 
Requirements respecting lease of industrial project or commercial 

project. 
Refunding bonds. 
Use of proceeds from sale of bonds. 
No contribution by county or municipality. 
Exemption from taxation. 
Prohibition of financial interest of public officials. 

Short tide. 

1 This article may be known as and may be cited as the 
2 "Industrial Development and Commercial Development Bond 
3 Act." 

§13-2C-2. Legislative findmgs. 

1 It is hereby determined and declared as a matter of 
2 legislative finding (a) that critical conditions of unemploy-
3 ment exist in many areas of this state; (b) that lack of em-
4 ployment and business opportunities have resulted in thousands 
5 of people leaving this state to find employment elsewhere, 
6 and this exodus has adversely affected the tax base of 
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7 counties and municipalities within this state, resulting in an 
8 impairment of their ability to support local government; (c) 
9 that the development of new commercial, mining, industrial 

10 and manufacturing projects are essential to relieve unem-
11 ployment and establish a balanced economy within the 
12 state; (d) that the present and prospective health, happiness, 
13 safety, right of gainful employment and general welfare 
14 of the citizens of each of the counties and municipalities of 
15 this state will be promoted by the establishment of industrial 
16 projects and commercial projects as herein provided; (e) that 
17 the means and measures herein authorized for the promotion 
18 of industrial projects and commercial projects are, as a matter 
19 of public policy, for the public purpose of the several counties, 
20 municipalities and the state of West Virginia; (f) that the 
21 abatement or control of pollution of the environment of the 
22 state is necessary to protect the health and welfare of the 
23 citizens of the state, to protect the natural resources of 
24 the state and to encourage the economic development of the 
25 state; and (g) that in addition to the development of new 
26 industrial projects and commercial projects the retention of 
27 existing industrial projects and commercial projects within the 
28 state through the means and measures herein authorized is vital 
29 to the maintenance of a balanced economy and for the preser-
30 vation of employment within the state and is for the public 
31 purpose of the several counties, municipalities and the state 
32 of West Virginia. 

§13-2C-3 Definitions. 

1 Unless the context clearly indicates otherwise, as used 
2 in this article: 

3 (a) ''Commercial project" means real or personal property 
4 or both, including any buildings, improvements, additions, 

5 extensions, replacements, appurtenances, lands, rights in land, 
6 water rights, franchises, machinery, equipment, furnishings, 

7 landscaping, utilities, railroad spurs and sidings, parking facili-

8 ties, parking wharfs, approaches and roadways or any number 

9 or combination of the foregoing necessary or desirable in con-
10 nection therewith or incidental thereto and includes, without 

11 limiting the generality of the foregoing, hotels and motels and 

12 related facilities, nursing homes and other health care facilities, 
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13 facilities for participatory or spectator sports, conventions or 
14 trade show facilities, airport facilities, shopping centers, office 
15 buildings, residential real property for family units, and mass 
16 commuting facilities. 

17 (b) "County court" means the governmental body created 
18 by section twenty-two, article eight of the West Virginia con-
19 stitution. 

20 ( c) "Governmental body" means the county court, a town 
21 or city council or any other governing body in lieu thereof. 

22 (d) "Industrial project" means any site, structure, building, 
23 industrial park, water dock, wharf or port facilities, fixtures, 
24 machinery, equipment and related facility, including real and 
25 personal property, or any combination thereof, suitable as a 
26 factory, mill or shop, or processing, assembly, manufacturing 
27 or fabricating project, or warehouse or distribution facility, or 
28 facilities for the extraction, production or distribution of mineral 
29 resources and related facilities, or sewage or solid waste dis-
30 posal facilities, or facilities for the local furnishing of electric 
31 energy or gas, or facilities for the furnishing of water, if 
32 available on reasonable demand to members of the general 
3 3 public, or storage or training facilities related to any of the 
34 foregoing, or research or development facility or pollution 
35 abatement or control facility and includes the reconstruction, 
36 modernization and modification of any existing industrial proj-
37 ect for the abatement or control of industrial pollution. 

38 (e) "Industrial pollution" means any gaseous, liquid or 
39 solid waste substances or adverse thermal effects or combina-
40 
41 
42 
43 

tions thereof resulting from any process of industry, manu
facturing, trade or business or from the development, pro
cessing or recovery of any natural resources which pollute the 
land, water or air of this state. 

§13-2C-4. Powers conferred on counties and municipalities. 

l In addition to any other powers which a county or muni-
2 cipality may now have, each county, by and through its county 
3 court, and each municipality, by and through its council or 
4 other governing body in lieu thereof, shall have the following 
5 powers: (l) to acquire, whether by purchase, construction, 
6 or gift, one or more industrial projects or commercial projects, 
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7 or additions thereto, which shall be located within this state; 
8 (2) to lease to others any or all of its industrial projects or 
9 commercial projects for such rentals and upon such terms and 

10 conditions as the governing body may deem advisable and such 
11 governmental body may grant unto its lessee an option to pur-
12 chase said industrial project or commercial project, at the ex-
13 piration of the term of said lease, upon such terms as may be 
14 agreed upon; ( 3) to issue revenue bonds for the purpose of 
15 defraying the cost of acquiring, by construction and purchase, 
16 or by either, an industrial project or commercial project, or an 
17 addition, extension, or improvement thereto, and to secure the 
18 payment of such bonds, all as hereinafter provided; and ( 4) to 
19 issue and deliver revenue bonds in exchange for an industrial 
20 project or commercial project. 

§13-2C-S. Location of project. 

1 Any industrial project or commercial project acquired by a 
2 county, by construction and purchase, or by either, shall be 
3 located within the county issuing such revenue bonds and any 
4 industrial project or commercial project acquired by a munici-
5 pality, by construction and purchase, or by either, may be 
6 situated without or within the corporate bounds of such munici-
7 pality, but it shall be located within the county in which said 
8 municipality is situated, except where a part of such munici-
9 pality is situated within two or more counties, then said indus-

10 trial project or commercial project may be located within either 
11 county of which said municipality forms a part and when an 
12 industrial project or commercial project is so acquired by a 
13 municipality the same shall not be located within the corporate 
14 bounds of another municipality without the consent of the 
15 governing body of such municipality and such industrial project 

16 or commercial project shall also not be located at a distance 
1 7 greater than ten miles from the corporate boundary of the 

18 municipality acquiring the same. 

§13-2C-6. Joint establishment by two or more governmental bodies.. 

1 Any two or more governmental bodies may jointly acquire 

2 by purchase, construction or gift, one or more industrial proj-

3 ects or commercial projects or additions thereto by the issuance 

4 and delivery of revenue bonds in which case such governmental 

5 bodies shall jointly exercise all the rights, authority, power and 
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6 duties herein conferred upon a county court or a municipality 
7 when acting singly and they shall also be subject to the same 
8 limitations, restrictions and conditions as are herein imposed on 
9 a single governmental body in connection with the acquisition 

10 of an industrial project or commercial project. The respective 
11 governing bodies, acting jointly, may provide by agreement 
12 among themselves, the terms and conditions of such joint partic-
13 ipation. 

§13-2C-7, Bonds issued to finance industrial project or commercial 

project. 

1 All bonds issued by a county court or by a municipality 
2 under the authority of this article shall be limited obligations 
3 of the county, or of the municipality. The principal and interest 
4 on such bonds shall be payable out of the revenues derived from 
5 the leasing of the project for which the bonds are issued, or any 
6 other revenue derived from such industrial project or commer-
7 cial projecL The bonds and interest coupons issued under the 
8 authority of this article shall never constitute an indebtedness 
9 of the county, or of the municipality issuing the same, within 

10 the meaning of any constitutional provision or statutory 
11 limitation and shall never constitute or give rise to a pecuniary 
12 liability of the county, or of the municipality issuing the 
13 same. Neither shall such bond .nor interest thereon be a 
14 charge against the general credit or taxing powers of the 
15 county, or the municipality and such fact shall be plainly 
16 stated on the face of each such bond. Such bonds may be 
17 executed, issued and delivered at any time and from time 
18 to time, may be in such form and denomination; may be of 
19 such tenor, must be negotiable but may be registered as to 
20 the principal thereof or as to the principal and interest thereof, 
21 may be payable in such amounts and at such time or times; 
22 may be payable at such place or places, may bear interest 
23 at such rate or rates payable at such place or places and 
24 evidenced in such manner, and may contain such provisions 
25 therein not inconsistent herewith, all as shall be provided in 
26 the proceedings of the governing body whereunder the bonds 
27 shall be authorized to be issued. Said bonds may be sold by 
28 the governing body at public or private sale at, above or 
29 below par as the governing body shall authorize. The said 

30 bonds may also be issued and delivered to the owner of an in-
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31 dustrial project or commercial project in exchange therefor and 
32 in partial or complete payment of the purchase price thereof. 

33 The bonds issued pursuant to this article by a county 
34 court shall be signed by the president and attested by the 
35 clerk of the county court under the seal of the court and 
36 the bonds issued by a municipality shall be signed by the 
37 mayor or other chief officer thereof and attested by the 
38 clerk, recorder or other official custodian of the records 
39 of said municipality and under the seal of the municipality. 
40 The coupons attached thereto shall bear the facsimile signa-
41 ture of the president of the county court or the mayor or 
42 other chief officer of the municipality. In case any of 
43 the officials whose signatures appear on the bonds or coupons 
44 shall cease to be such officers before the delivery of such 
45 bonds, such signatures shall, nevertheless, be valid and 
46 sufficient for all purposes to the same extent as if they had 
47 remained in office until such delivery. 

48 If the proceeds of such bonds by error of calculation 
49 or otherwise, shall be less than the cost of the industrial 
50 project or commercial project, additional bonds may in like 
51 manner be issued to provide the amount of the deficiency, and 
52 unless otherwise provided for in the trust agreement, mortgage 
53 or deed of trust, shall be deemed to be of the same issue, and 
54 shall be entitled to payment from the same fund, without pre-
55 ference or priority, and shall be of equal priority as to any 
56 security. 

§ 13-2C-8. Security for bonds. 

1 There is hereby created a statutory mortgage lien upon 
2 all real estate, buildings, structures, improvements and per-
3 sonal property included as a part of an industrial project 
4 or commercial project which was acquired, purchased, con
s structed or built or improved with the proceeds of the bonds 
6 authorized to be issued under this article, for the purpose of 

7 securing the principal of said bonds and the interest thereon. 

8 The principal of and interest on any bonds issued under the 

9 authority of this article shall be secured by a pledge of the in-

1 0 come and revenues derived from the lease of the industrial proj-

11 ect, and also be secured by a pledge of the proceeds of any sale 
12 thereof. In the discretion and at the option of the county 
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13 court or municipality, such revenue bonds may also be 
14 secured by a trust indenture by and between the county court 
15 or the municipality and a corporate trustee, which may 
16 be a trust company or bank having trust powers, within 
17 or without the state of West Virginia. The governing body 
18 may authorize the issuance of such revenue bonds by resolu-
19 tion. The resolution authorizing the revenue bonds and 
20 fixing the details thereof may provide that such trust in-
21 denture may contain such provisions for the protection and 
22 enforcing the rights and remedies of the bondholders as may 

23 be reasonable and proper, not in violation of law, including 

24 covenants setting forth the duties of the county court or 

25 the municipality in relation to the construction or acquisition of 

26 an industrial project or commercial project, or part thereof, or 

27 an addition thereto, and the improvement, repair, maintenance 

28 and insurance thereof, and for the custody, safeguarding and 

29 application of all moneys, and may provide that the industrial 
30 project or commercial project shall be constructed and paid for 
31 under the supervision and approval of the consulting en-
32 gineers or architects employed and designated by the governing 
33 body and satisfactory to the purchasers of the bonds, their suc-
34 cessors, assigns or nominees, and the lessee or either thereof, 
35 who may require the security given by any contractor or any 
36 depository of the proceeds of the bonds or the revenues received 
37 from the lease or sale of the industrial project or commercial 
3 8 project be satisfactory to such purchasers, their successors, as-
39 signs or nominees, or be satisfactory to the lessee or purchaser 
40 of the industrial project or commercial project. Such indenture 
41 may set forth the rights and remedies of the bondholders, the 
42 county or municipality or such trustee and may provide for ac-
43 celerating the maturity of the revenue bonds, at the option of 
44 the bondholders or the governmental body issuing the same, up-
45 on default by the lessee in the payment of rentals, or for other 
46 cause. The governing body may also provide by resolution and 
4 7 in such trust indenture for the payment of the proceeds of the 
48 sale of the bonds and the revenues from the industrial project or 
49 commercial project to such depository as it may determine, for 

50 the custody thereof and for the method of distribution thereof, 
51 with such safeguards and restrictions as it may determine to be 

52 necessary or advisable for the protection thereof and upon the 

53 filing of a certified copy of such resolution or of the indenture 
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54 for record in the office of the clerk of the county court of the 
55 county in which an industrial project or co=ercial project is 
56 located, the same shall have the same effect, as to notice, as the 
57 recordation of a deed of trust or other recordable instrument. 

58 In lieu of the indenture provided for hereinabove the princi-

59 pal of and interest on said bonds may be secured by a mortgage 
60 or deed of trust covering all or any part of the industrial project 
61 or commercial project from which the revenues so pledged may 
62 be derived, and the same may be secured by an assignment of 
63 the lease on said industrial project or co=ercial project and by 
64 assignment or pledge of the income received by virtue of said 
65 lease. The proceedings under which such bonds are authorized 
66 to be issued, when secured by a mortgage or deed of trust, may 
67 contain the same terms, conditions and provisions provided for 
68 herein when an indenture is entered into between the governing 
69 body and a trustee and any such mortgage or deed of trust may 
70 contain any agreements and provisions customarily contained in 
71 instruments securing bonds, including, without limiting the gen-
72 erality of the foregoing, provisions respecting the fixing and col-
73 lection of rents for any industrial project or co=ercial project 
74 covered by such proceedings or mortgage, the terms to be incor-
75 porated in the lease of such industrial project or co=ercial 
76 project, the improvement, repair, maintenance and insurance of 
77 such industrial project or commercial project, the creation and 

78 maintenance of special funds from the revenues received from 

79 the lease of such industrial project or commercial project and 

80 the rights and remedies available in event of default to the 

81 bondholders, the governmental body, or to the trustee under an 
82 agreement, indenture, mortgage, or deed of trust,, 

all as the 

83 governing body shall deem advisable and as shall not be in con-

84 flict with the provisions of this article or any existing law: Pro-

85 vided, That in making any such agreements or provisions a 

86 county or municipality shall not have the power to obligate it-

87 self by indenture, ordinance, resolution, mortgage or deed of 

88 trust, except with respect to the industrial project or commer-

89 cial project and the application of the revenues therefrom, and 

90 shall not have the power to incur a pecuniary liability or a 

91 charge upon its general credit or against its taxing powers. The 

92 proceedings authorizing any bonds hereunder and any inden-

93 ture, mortgage or deed of trust securing such bonds may provide 
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94 that, in the event of default in payment of the principal of or the 
95 interest on such bonds or in the performance of any agreement 
96 contained in such proceedings, indenture, mortgage or deed of 
97 trust, such payment and performance may be enforced by the 
98 appointment of a receiver in equity with power to charge and 
99 collect rents and to apply the revenues from the industrial proj-

100 ect or commercial project in accordance with such proceedings 
101 or the provisions of such agreement, indenture, mortgage or 
102 deed of trust. Any such agreement, indenture, mortgage or deed 
103 of trust may provide also that, in the event of default in such 
104 payment or the violation of any agreement contained in the 
1 OS mortgage or deed of trust, the agreement, indenture, mortgage 
106 or deed of trust may be foreclosed either by sale at public out-
107 cry or by proceedings in equity and may provide that the holder 
108 or holders of any of the bonds secured thereby may become the 
109 purchaser at any foreclosure sale, if the highest bidder therefor. 
110 No breach of any such agreement, indenture, mortgage or deed 
111 of trust shall impose any pecuniary liability upon a county or 
112 municipality or any charge upon its general credit or against its 
113 taxing powers. 

§13-2C-9. Requirements respecting lease of industrial project or 
commercial project. 

I Prior to the issuance of any bonds, the county court or the 
2 municipality shall lease the industrial project or commercial 
3 project to a lessee under an agreement providing for payment to 
4 the county court or municipality or designated depository of 
5 such rentals as will be sufficient (a) to pay the principal of and 
6 interest on the bonds issued to finance the project as such prin-
7 cipal and interest respectively mature, (b) to build up and 
8 maintain any reserves deemed by the governing body to be ad-
9 visable in connection therewith, and (c) unless the agreement 

IO of lease obligates the lessee to pay for the cost of maintaining, 
11 repairing and insuring of the project, to pay the costs of main-
12 taining the project in good repair and keeping it properly in-
13 sured. The said lease shall contain a provision for the revision 

14 of the lease from time to time, so as to produce sufficient 
1S revenue to pay the interest and create a sinking fund sufficient 
16 to pay the principal of said bonds when due and to provide for 
17 the maintenance, repair and insurance of the industrial project 
18 or commercial project unless the latter be assumed by the 
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19 lessee. The said lease shall also contain such other provisions 
20 relating to the industrial project or commercial project and the 
21 . operation, maintenance and improvement thereof and as to the 
22 rights of the lessor and lessee thereof as shall be deemed neces-
23 sary and advisable by the governmental body. 

§13-2C-11, Refunding bonds. 

1 Any bonds issued hereunder and at any time outstanding 
2 may at any time and from time to time be refunded by a coun-
3 ty or municipality by the issuance of its refunding bonds in 
4 such amount as the governing body may deem necessary to 
5 refund the principal of the bonds so to be refunded, together 
6 with any unpaid interest thereon; to make any improvements 
7 or alterations in the industrial project or commercial project; 
8 and any premiums and commissions necessary to be paid in 
9 connection therewith. Any such refunding may be effected 

10 whether the bonds to be refunded shall have then matured or 
11 shall thereafter mature, either by sale of the refunding bonds 
12 and the application of the proceeds thereof for the redemption 
13 of the bonds to be refunded thereby, or by exchange of the re-
14 funding bonds for the bonds to be refunded thereby: Provided, 

15 That the holders of any bonds so to be refunded shall not be 
16 compelled without their consent to surrender their bonds for 
17 payment or exchange prior to the date on which they are pay-
18 able or, if they are called for redemption, prior to the date on 
19 which they are by their terms subject to redemption. Any re-
20 funding bonds issued under the authority of this article shall be 
21 payable from the revenues out of which the bonds to be re-
22 funded thereby were payable, and shall be subject to the pro-
23 visions contained in section seven of this article and shall be 
24 secured in accordance with the provisions of section eight of this 
25 article. 

§13-2C-12. Use of proceeds from sale of bonds, 

1 The proceeds from the sale of any bonds issued under 

2 authority of this article shall be applied only for the purpose 

3 for which the bonds were issued: Provided, That any accrued 
4 interest and premium received in any such sale shall be 

5 applied to the payment of the principal of or the interest on 
6 the bonds sold: Provided, however, That if for any reason 
7 any portion of such proceeds shall not be needed for the 



428 lNDUSTIUAL DEVELOPMENT [Ch. 47 

8 purpose for which the bonds were issued, then such unneeded 
9 portion of said proceeds shall be applied to the payment 

l O of the principal of or the interest on said bonds, or held 
11 in reserve for the payment thereof. The cost of acquiring 
12 any industrial project or commercial project shall be deemed to 
13 include the following: The cost of acquiring any real estate 
14 deemed necessary, the actual cost of the construction of any 
15 part of an industrial project or commercial project which may 
16 be constructed, including architects', engineers', financial or 
17 other consultants' and legal fees, the purchase price of any part 
18 of a project that may be acquired by purchase, all expense in-
19 curred in connection with the authorization, sale and issuance of 
20 the bonds to finance such acquisition, and the interest on such 
21 bonds for a reasonable time prior to construction, during con-
22 struction, and for not exceeding twelve months after completion 
23 of construction and any other cost and expense reasonably 
24 necessary in the establishment and acquisition of such industrial 
25 project or commercial project and the financing thereof. 

§13-ZC-13. No contribution by county or municipality. 

1 No county court or municipality shall have the power to 
2 pay out of its general funds, or otherwise contribute, any 
3 of the costs of acquiring or constructing an industrial project or 
4 commercial project, to be financed out of the proceeds from the 
5 sale of revenue bonds issued under the authority of this article: 
6 Provided, That this provision shall not be construed to prevent 
7 a county or municipality from accepting donations of property 
8 to be used as a part of an industrial project or commercial proj-
9 ect or to be used for defraying any part of the cost of any such 

1 O project. The bonds issued pursuant to this article shall be pay-
11 able solely from the revenue derived from the industrial project 
12 or commercial project and shall not constitute an indebtedness 
13 of the county or of the municipality within the meaning of any 
14 constitutional provision and it shall be plainly stated on the face 
15 of each bond that it has been issued under the provisions of this 
16 article and that it does not constitute an indebtedness of the 
17 county or municipality within the meaning of the constitution of 
18 West Virginia. 

19 No county court or municipality shall have the authority 

20 under this article to levy any taxes for the purpose of paying 
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21 any part of the cost of acquiring an industrial project or com-
22 mercial project. However, all necessary preliminary expenses 
23 actually incurred by a county court or a municipality in the 
24 making of surveys, taking options, preliminary planning, and all 
25 other expenses necessary to be paid prior to the issuance, sale 
26 and delivery of the revenue bonds, may be paid by such govem-
27 mental body out of any surplus contained in any item of 
28 budgetary appropriation or any revenues collected in excess of 
29 anticipated revenues, which shall be reimbursed and repaid out 
30 of the proceeds of the sale of the revenue bonds. 

§13-2C-15. Exemption from taxation. 

1 The revenue bonds issued pursuant to this article and the 
2 income therefrom shall be exempt from taxation except 
3 inheritance, estate and transfer taxes; and the real and 
4 personal property which a county court or a municipality may 
5 acquire to be leased to an industrial project or commercial proj-
6 ect according to the provisions of this article, shall be exempt 
7 from taxation by the state, or any county, municipality, or other 
8 levying body, as public property, so long as the same is owned 
9 by such county or municipality. 

§13-2C-20. Prohibition of financial interest of public officials. 

1 No member of a county court or the governing body of a 
2 municipality issuing revc;nue bonds under the provisions of 
3 this article shall have any financial interest, directly or 
4 indirectly, in the leasing of an industrial project or commercial 
5 project acquired or constructed pursuant to this article. 

CHAPTER 48 
CH. I. 1044-By Mn. Withrow and Mr. Hayn .. ) 

[Passed March 7, 1974; in effect ninety days from passaae- Approved by the Governor.] 

AN ACT to amend and reenact section one, article three, chapter 
twenty-eight of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to industrial home 
for girls and deleting from the code the requirement that all 
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officers, agents and servants for the internal management of 
the home shall be women. 

Be it enacted by the Legislature of West Virginia: 

That section one, article three, chapter twenty-eight of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 3. INDUSTRIAL HOME FOR GIRUi. 

§28-3-1. Continuation; management. 

1 The West Virginia industrial home for girls, heretofore 
2 established and located at Industrial, in Harrison County, 
3 shall be continued, and shall be exclusively charged with the 
4 care, training and reformation of girls committed to its 
5 custody. It shall be managed, directed and controlled as 
6 prescribed in article one, chapter twenty-five of this code. 

CHAPTER 49 
(S. B. 329-By Mr. Williama) 

(Paaed March 8, 1974; iD effect Dlnety days from passaae. Approved by the Governor.] 

AN ACT to amend and reenact section twenty, article five, 
chapter thirty-three of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended, relating to 
borrowing by insurers. 

Be it enacted by the Legislature of West Virginia: 

That section twenty, article five, chapter thirty-three of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 5. ORGANIZATION AND PROCEDURES OF DOMESTIC 

STOCK AND MUTUAL INSURERS. 

§33-5-20. Borrowing by insurers. 

1 (a) A domestic stock or mutual insurer may borrow 
2 money to defray the expenses of its organization, pro-
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3 vide it with surplus funds, or for any purpose required by 
4 its business, upon a written agreement that such money 
5 is required to be repaid only out of the insurer's surplus 
6 in excess of that stipulated in such agreement. The agree-
7 ment may provide for interest at the rate agreed upon by 
8 such insurer and its lender. Such interest shall not con-
9 stitute a liability of the insurer as to its funds other than 

10 such excess of surplus unless so stipulated in the agree-
11 ment. 

12 (b) Money so borrowed, together with the interest 
13 thereon if so stipulated in the agreement, shall not form 
14 a part of the insurer's legal liabilities except as to its 
15 surplus in excess of the amount thereof stipulated in the 
16 agreement, or be the basis of any setoff; but until repaid, 
17 financial statements filed or published by the insurer shall 
18 show as a footnote thereto the amount thereof then unpaid 
19 togethel" with any interest thereon accrued but unpaid. 

20 (c) Such insurer in advance of any such loan shall file 
21 with the commissioner a statement of the purposes of the 
22 loan and a copy of the proposed loan agreement, which 
23 shall be subject to the commissioner's approval. The loan 
24 and agreement shall be deemed approved thirty days after 
25 date of filing with the commissioner, unless within such 
26 thirty-day period the insurer is notified in writing of the 
27 commissioner's disapproval and the reasons therefor. 
28 The commissioner shall so disapprove any such proposed 
29 loan or agreement if he finds that the loan is reasonably 
30 unnecessary or exc86Sive for the purpose intended, or that 
31 the terms of the loan agreement are not fair and equitable 
32 to the parties, and to other similar lenders, if any, to the 
33 insurer, or is not fair to policyholders, or that the in-
34 formation so filed by the insurer is inadequate. 

35 (d) Any such loan to a mutual insurer or substantial 
36 portion thereof shall be repaid by the insurer when no 
37 longer reasonably necessary for the purpose originally in-
38 tended. No repayment of such a loan shall be made by a 
39 mutual insurer unless in advance approved by the com-

40 missioner. 
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41 (e) This section shall not apply to loans obtained by 
42 the insurer in ordinary course of business from banks and 
43 other financial institutions, nor to loans secured by pledge 
44 of assets. 

CHAPTER 50 
(Com. Sub. for S. I. 337-ly Mr. NHley ond M,,, Poffenb..rger) 

(Passed March 5, 1974; In effect nillcty days from p ... sae. Approved by the Governor.] 

AN ACT to amend and reenact section nine, article seven, 
chapter thirty-three of the code of West Vi,r,ginia, one 
thousand nine hundred thirty-one, as amended, relating to 
the standard valuation le.w for life insurance policies and 
annuity contracts; and to amend and reenact section thirty, 
article thirteen, chapter thirty-three afi the code of West 
Virginia, one thousand nine hundred thirty-one, as amend
ed, relating to the standard nonforfeiture law for life 
insurance. 

Be it enacted by the LegislatuTe of Weat ViTginia: 

Thall: section nine, article seven, chapter thirty-three and 
section thi:r,ty, article thirteen, chapter thirty-three of the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

Article 

7. Assets and Uahilitles. 

13. Life lmrunmce. 

AJtTICLE 7. ASSETS AND IJABILFrIES. 

§33-7-9. Standard valuation law for life policies. 

1 (1) The commissioner shall annually value, or cause 
2 ro be valued, the reserve liabilities (hereil:lia,fter called 
3 reserves) for all outstianding life insurance policies and 
4 annuity and pure endowment contracts of every li£e in-
5 surer transacting insurance in this state, except that in the 
6 case of an alien insurer such valuation shall be limirted to 

7 :iJts United States business, and may certify the amount 
8 of any such re.serves, specifying the mortality table or 
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9 fables, rate or rates of interest and methods (net level 
10 premium method or other) used in the calculation of such 
11 reserves. 

12 All valuations made by him or by his authority shall 
13 be made upon the net premium basis. 

14 In every case the standard of valuation employed shall 
15 be stated in his annual report. 

16 In calculating such reserves, he may use group methods 
17 and approximate averages for fractions of a year or ofuer-
18 wise. In lieu of the valuation of the reserves herein 
19 required of any foreign or alien insurer, he may accept 
20 any valuation made, or caused to be made, by the in-
21 surance supervisory official of any stare or other jurisdic-
22 tion when such valuaition compUes with the minimum 
23 standard herein provided and if the official of such state 
24 or jurisdiction accepts as sufficient an:d valid for all legal 
25 purposes the certificate of valuation of ,the commissioner 
26 when such certificate states the valuation to have been 
27 made in a specified manner according ,to which the aggre-
28 gate reserves would be a,t least as large as if they had 
29 been computed in the manner prescdbed by the law of 
30 that state or jurisdiction. 

31 Any such insurer which at any time shall have adopted 
32 any standard of valuation producing greater aggregate 
33 reserves than those calculaited according to the minimum 
34 standard herein provided may, with the approval of the 
35 commissioner, adopt any lower standard of valuation, 
36 but not lower than •the minimum herein provided. 

37 (2) This subsection shall apply to only those policies 
38 and contracts issued prior to ·the original operative da:t.e 
39 of the Standaird Nonforfeiture Law (now section thlrty of 
40 wticle thirteen of this chapter). All valuations shall be 
41 according to the standard of valuations adopted by the 
42 insurer for the obligations to be valued. Any insurer may 
43 adopt different standards for obligations of different dates 
44 or classes, but if the total value determined by any such 
45 standard for the obligation for which it has been adopted 
46 shall be less than that determined by the legal minimum 
47 s1landard hereinafter prescribed, or if the insurer adopts 
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48 no standard, said legal minimum standard shall be 
49 used. 

50 Except as otherwise provided in subdivision (a) (B) of 
51 subsection (3), the legal minimum standard for contracts 
52 issued before the first day of January, in ,the year one 
53 thousand nine hundred one, shall be actuaries' or com-
54 bined experience table of mortality with interest at four 
55 percent per annum, and for contracts issued on or after 
56 said date shall be the "Americ31ll Experience Table" of 
57 mortality w,i,t;h interest at three and one-half percent per 
58 annum. Policies issued by insurers doing business in this 
59 state may provide for not more ,than one-year preliminary 
60 ·term insurance: Provided, however, Thait if :the premium 
61 charged for term insurance under a limited payment life 
62 preliminary term policy providing for the payment of 
63 all premiums thereof in less than -twenity years from the 
64 date of the policy, or under an endowment preliminary 
65 term policy, exceeds that charged for like insurance under 
66 rtwenty payment life preliminary term policies of the same 
67 insurer, the reserve thereon ait the end of any year, in-
68 eluding ithe first, shall not be less ithan the reserve on a 
69 -twenlty payment life preliminary term policy ismled in the 
70 same year and at ·the same age, together with an amount 
71 which shall be equivalent to the accumulation of a net 
72 level premium sufficient to provide for a pure endowment 
73 at the end of the premium paymenit period, equal to the 
74 difference between the value at the end of such period of 
75 such a twenty payment life preliminary term policy arul 
76 a full reserve at such mne of such a linrited payment life 
77 or endowment policy. 

78 The commissioner may vary the standards of initerest 
79 and mortality in the case of .alien insurers and in parti.cu-
80 lar cases of invalid lives and other extra hazards. 

81 Reserves for all such policies and contracts may be 
82 oalcularted, at the option of the insurer, according to 31llY 
83 standards which produce greater aggrega,te reserves for 
84 all such policies and contracts than the minimum reserves 
85 required by this subsection. 

86 (3) Except as otherwise provided in subdivision (a) 
87 (B) of this subsection, this subsection shall apply to only 
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88 rbhose policies and contracts issued on or after the original 
89 operative date of the Standard Nonforfeiture Law (now 
90 section '1hirty of article thirteen of this chapter). 

91 (a) (A) Except as otherwise provided in paragraph (B) 
92 of <tihis subdivision, the minimum standard for the valua-
93 ,tfon of .all such policies and contracts shall be rbhe com-
94 missioners reserve valuation method defined in subdivi-
95 sion (b) , three and one-half percent interest, or in the 
96 case of policies and oonrtracts, orbher than annuity and pure 
97 endowment conrtraots, issued on or after the effective date 
98 of this amendatory act of 1974 and prior rto rbhe first day of 
99 January, nineteen hundred eighrty-six, four percent in-

100 terest, and the following tables: 

101 (i) For all ordinary policies of life insurance issued on 
102 the standard basis, excluding any disability and aecident.al 
103 death benefits in such policies-the Commissioners 1941 
104 Standard Ordinary Mortality Table for such policies is-
105 sued prior to the operative date of subsection four-a of 
106 section thirty, article thirteen of this chapter, and the 
107 Commissioners 1958 Standard Ordinary Mortality Table 
108 for such policies .issued on or after such operative date: 
109 Provided, That for any category of such policies issued 
110 on female risks all modified net premiums and present 
111 values referred to in this section may be calculated acoord-
112 ing to an age nort more than three years younger than the 
113 acrtual age of, the insured. 

1114 (ii) For all industrial life insurance policies issued on 
115 the standard basis, excluding any disability and oocidenrtal 
116 death benefits in such policies-the 1941 Standard Indus-
117 trial Mortality Table for such policies issued prior to the 
118 operative date of subsection four-b of section thirty, article 
119 thirteen of this chapter, -and the Commissioners 1961 
120 Standard Industrial Mortality Table for such policies is-
121 sued on or after such operative date. 

122 (iii) For individual annuity and pure endowment con-
123 rtracts, excluding any disability -and accidental death 
124 benefits in such policies-the 1937 Standard Annuity 
125 Morta.liity T-able or, at the option of the company, the 

126 Annuity MortaHty Table for 1949, ultimalte, or any modi-
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127 ti.cation of either of these tables approved by •the commis-
128 sioner. 

129 (iv) For group annuity and pure endowment conbracts, 
130 excluding any disabiility and ,accidental death benefits in 
131 such policies--the Group Annuity Mor1iality Table for 
132 1951, any modmoation of such table approved by the 
133 commissioner, or, at the option C1f the company, any of the 
134 tables or modification of tables specified for individual 
135 annuity and pure endowment contracts. 

136 (v) For total permanenit disability benefits in or supple-
137 mentary to ordinary policies or contracl.s-for policies or 
138 contracts issued on or after the first day of January, one 
139 thousand nine hundred sixty-six, the tables of period two 
140 disablement rates and the one thousand nine hundred 
141 thirty to one thousand nme hundred fifty termination 
142 rates of the one thousand nine hundred fifty-two disability 
143 study of ,the society of ·Erotuaries, with due regard to the 
144 type of benefit; for policies or contracts issued on or after 
145 the first day of January, one thousand nine hundred sixty-
146 one and prior to the first day of January, one thousand 
147 nine hundred sixty-six, either such tables or, a.t the option 
148 of the company, the Class (3) Disability Table (1926); 
149 and for policies issued prior to the first day of January, 
150 one thousand nine hundred sixty-one, the Class (3) Disa--
151 bility Table (1926). Any such table shall, for active lives, 
152 be combined with a mortaliity table permiltted for calculat-
153 ing the reserves foc lite insurance policies. 

154 (vi) For accidental death benefits in or supplementary 
155 to policies-for policies issued on or a:tter the first day of 
156 January, one thousand nine hundred sixty-six, the 1959 
167 Accidental Death Benefits Table; for policies issued on or 
158 after the first day of January, one thousand nine hundred 
159 sixty-one and prior to the first day of Januiary, one thou-
160 sand nine hundred sixty-six, either such table or, at the 
161 option of ibhe company, the Inter-Company Double lndem-
162 nity Mortality Table; and for policies issued prior to the 
163 fimt day of Januacy, one thousand nine hundred sixty-
164 one, the Intel"-Oompany Double Indemnity Mortality 
165 Table. Either <table shall be combined with a moI'ta1i,ty 
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166 rtable permitted for calculating the reserves for life insur-
167 ance policies. 

168 (vii) For group life insurance, life insurance issued on 
169 the substandard basis and other special benefits-such 
170 tables as may be approved by ·the comm.is.sioner. 

171 (B) The minimum standard for the valuation of all 
172 individual •annuity and pure endowment contracts issued 
173 on or after the operative date of this paragraph (B) , as 
17 4 defined herein, and for all annuities and pure endowments 
175 purchased on or after such operaitive date under group 
176 annuity and pure endowment contracts, shall be the com-
177 missioners reserve valuation method defined in subdivi-
178 sion (b) and the following tables and interest rates: 

179 (i) For individual annuity and pure endowment con-
180 tracts issued prior to ithe first day of January, nineteen 
181 hundred eighty-six, excluding any disability and acciden-
182 tal death benefits in such contracts-the 1971 Individual 
183 Annuity Mortality Table, or any modification of this table 
184 approved by the commissioner, and six percenit interest 
185 for single premium immediate annuity contracts, and four 
186 percent interest for all other individual annuity and pure 
187 endowment contracts. 

188 (ii) For individual annuity and pure endowment con-
189 tracts issued on or after the first day of January, nineteen 
190 hundred eighty-six, excluding any disability and acciden-
191 tal death benefits in such contracts-the 1971 Individual 
192 Annuity Mortality Table, or any mocllifioation of this 
193 table approved by the commissioner, and three and one-
194 half percent interest. 

195 (iii) For all annuities and pure endowmelllts purohased 
196 prior to the first day of January, nineteen hundred ei-ghty-
197 six under group annuity and pure endowment contracts, 
198 excluding any disability and accidental death benefits 
199 purchased under such contracts--the 1971 Group Annuity 
200 Mortality Table, or any modification of this table ap-

201 proved by •the commissioner, and six percent interest. 

202 (iv) For all annuities and pure endowments purchased 
203 on or after the first day of January, nineteen hundred 
204 eight-six under group annuity and pure endowment 
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205 contracts, excluding any disability and accidental death 
206 benefits purchased under such contracts-the 1971 Group 
207 Annlliity Mortality Table, or any modification of this 
208 table approved by the commis.o,ioner, and three and one-
209 half percent interest. 

210 After the effective date of this amendatory aot of 1974, 
211 any company may file with the commissioner a written 
212 notice of its election to comply wirbh the provisions of this 
213 paragraph (B) after a specified daite before the first day 
214 of January, nineteen hundred and seventy-nine, which 
215 shall be the operative date of this paragraph (B) for 
216 such company, provided that a company may elect a 
217 different operative date for individual annuity and pure 
218 endowment contracts from that elected for group annuity 
219 and pure endowment contracts. If a company makes no 
220 such election, the operative daite of this paragraph (B) 
221 for such company shall be the first day of January, nine-
222 teen hundred and seventy-nine. 

223 (b) Reserves according to the commissioners reserve 
224 valuation method, for the life insurance and endowment 
225 benefits of policies provicling for a uniform amount of 
226 insurance and requiring the payment of uniform pre-
227 miums shall be the excess, if any, of the present va:lue, 
228 at the date of valuation, of such future guaranteed bene-
229 fits provided for by such policies, over the then present 
230 value of any :future modified net premium therefor. The 
231 modified net premiums for any such policy, shall be such 
232 uniform percentage of the respective contract premiums 
233 for such benefits that the present value, at the date of 
234 issue of the policy of all such modified net premiums shall 
235 be equal to the sum of the then present value of such 
236 benefits provided for by the policy and the excess of (A) 
237 over (B), as follows: 

238 (A) A net level annual premium equal to the present 
239 value, at the date of issue, of such benefits provided for 
240 after the first policy year, divided by the present value, 
241 alt the date of .issue, of an annuity of one per annum pay-
242 able on the first and each subsequent anniversary of 
243 such policy or. which the premium falls due: Provided, 
244 however, That such net level annual premium shall not 
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245 exceed the net level •annual premium on the nineteen-
246 year premium whole life plan for insurance of the same 
247 amount at an age one year higher -than the age at issue 
248 of such policy. 

249 (B) A net one-year term premium for such benefits 
250 provided for in the first policy year. 

251 Reserves according to the commissioners reserve valu-
252 ation method for (i) life insurance policies providing for 
253 a viarying amount of insurance or requiring the payment 
254 of varying premiums, (ii) annuity and pure endowment 
255 contract (iii) disability and accidental dealbh benefits in 
256 all policies and contracts, and (iv) all other benefits, 
257 except life insurance and endowment benefits in life insur-
258 ance policies, shall be calculated by a method consistent 
259 with the principles of this subdivision (b), except that 
260 any extra premiums charged because of impairments or 
261 special hazards shall be disregarded in the determination 
262 of modified net premiums. 

263 (c) In no event shall an insurer's aggregate reserves for 
264 all life insurance policies, excluding disability and acci-
265 dental death benefits, be less than the aggregate reserves 
266 calculated in accordance with the method set forth in 
267 subdivision (b) and the mortality table or tables and 
268 rate or rates of interest used in calculating nonforfei:ture 
269 benefits for such policies. 

270 (d) Reserves for any category of policies, contracts or 
271 benefits as established by the commissioner may be calcu-
272 lated, at the option of the insurer, according to any stan-
273 dards which produce greater aggregate reserves for such 
274 category than those calculated according to the minimwn 
275 standard herein provided, but the rate or rates of interest 
276 used shall not be hdgher than the corresponding rate or 
277 rates of interest used in calculating any nonforfeiture 
278 benefits provided for therein: Provided, however, That 
279 reserves for pamicipating life insurance policies may, with 
280 the consent of the commissioner, be calculated accordi:ng 
281 to a rate of :interest lower than the rate of interest used 
282 in calculating the nonforfeiture benefits in such policies, 
283 with the fu:r,ther proviso that if such lower :rate differs 

284 from the rate used in the calculation of the nonforfeirtuxe 
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285 benefits by more than one-half percent the insurer issuing 
286 such policies shall file with the commissioner a plan pro-
287 viding for suoh equitable increases, irf any, in the cash 
288 surrender values and nonforfeiture benefits in suoh poli-
289 cies as the commissioner shall approve. 

290 (e) If the gross premium charged by any life insurer 
291 on any policy or contract is less than the net premium for 
292 the policy or contract according to the morta1ity +,able, 
293 .rate of interest and method used in calcula.ting the re-
294 serve thereon, there shall be maintained on such policy 
295 or contracts ,a deficiency reserve in addition to all other 
296 reserves required by law. For each such policy or con-
297 tract the deficiency reserve shall be <the present value, 
298 according to suoh standard, of an annuity of the difference 
299 between such net premium and the premium charged for 
300 such policy or contract, running for •the remainder of the 
301 premium-paying period. 

ARTICLE 13. LIFE INSURANCE. 

§33-13-30. Standard nonforfeiture law. 

1 (1) In the case of policies issued on or after 
2 the original operative date of this provision, no 
3 policy of life insurance, except as stated in sub-
4 section six, shall be delivered or issued for de-
5 livery in this state unless it shall contain in 
6 substance the following provisions, or correspond-
7 ing provisions which in the opinion of the com-
8 missioner are at least as favorable to the de-
9 faulting or surrendering policyholder: 

10 (a) That, in the event of default in any premium pay-
11 ment, the insurer will grant, upon proper request not 
12 later than sixty days after the due date of the premium 
13 in default, a paid-up nonforfeiture benefit on a plan 
14 stipulated in the policy, effective as of such due date, of 
15 such value as may be hereinafter specified; 

16 (b) That, upon surrender of the policy within sixty 
17 days after the due date of any premium payment in de-

18 fault after premiums have been paid for at least three 
19 full years, the insurer will pay, in lieu of any paid-up 
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20 nonforfei-ture benefit, a cash surrender value of such 
21 amount as may be hereinafter specified; 

22 (c) That a specified paid-up nonforfeiture benefit shall 
23 become effective as specified in the policy unless the per-
24 son entitled to make such election elects another avail-
25 able option not later than sixty days after the due date 
26 of the premium in default; 

27 (d) That, if the policy shall have become paid up by 
28 completion of all premium payments or ilf it is con-
29 tinued under any paid-up nonforfeiture benefit which 
30 became effective on or after the third policy anniversary 
31 the insurer will pay, upon surrender of the policy within 
32 thirty days after any policy anniversary, a cash surrender 
33 value of such amount as may be hereinafter specified; 

34 (e) A statement of the mortality table and interest 
35 rate used in calculating the cash surrender values and 
36 the paid-up nonforfeiture benefits available under the 
37 policy, together with a table showing the cash surrender 
38 value, if any, and paid-up nonforfeiture benefits, if any, 
39 available under the policy on each policy anniversary 
40 either during the first twenty policy years or during the 
41 term of the policy, whichever is shorter, such values and 
42 benefits to be calculated upon the assumption that there 
43 are no dividends or paid-up additions credited to the 
44 policy and that there is no indebtedness to the insurer on 
45 the policy; 

46 (f) A statement that the cash surrender values and 
47 the paid-up nonforfeiture benefits available under the 
48 policy are not less than the minimum values and benefits 
49 required by or pursuant to the insurance law of the state 
50 in which the policy is delivered; an explanation of the 
51 manner in which the cash surrender values and the paid-

52 up nonforfeiture benefits are altered by the existence of 
53 any paid-up additions credited to the policy or any in-

54 debtedness to the company on the policy; if a detailed 
55 statement of the method of computation of the values 

56 and benefits shown in the policy is not stated therein 
57 a statement that such method of computation has been 

58 filed with the insurance supervisory official of the state 



442 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

. .  73 

� 74 

75 

76 

77 

78 

79 

80 

81 

82 
83 

84 
85 

86 
87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

lNSURANCB [Ch. SO 

in which the policy is delivered; and a statement of the 
method to be used in calculating the cash surrender value 
and paid-up nonforfeiture benefit available under the 
policy on any policy anniversary beyond the last an
niversary for which such values and benefits are con
secutively shown in the policy. 

Any of the foregoing provisions or portions thereof, 
not applicable by reason of the plan of insurance may, 
to the extent inapplicable, be omitted from the policy. 

The insurer shall reserve the right to defer the pay
ment of any cash surrender value for a period of six 
months after demand therefor with surrender of the 
policy. 

(2) Any cash surrender value available under the 
policy in the event of default in a premium payment due 
on any policy anniversary, whether or not required by 
subsection one, shall be an amount not less than the 
excess, if any, of the present value, on such anniversary, 
of the future guaranteed benefits which would have been 
provided for by the policy, including any existing paid
up additions, if there had been no default, over the sum 
of (i) the then present value of the adjusted premiums 
as defined in subsections four, four-a and four-b, cor
responding to premiums which would have fallen due on 
and after such anniversary, and (ii) the amount of any 
indebtedness to the insurer on the policy. Any cash 
surrender value available w1thin thirty days after any 
policy anniversary under any policy paid up by com
pletion of all premium payments or any policy con
tinued under any paid-up nonforfeiture benefit, whether 
or not required by subsection one, shall be an amount 
not less than the present value, on such anniversary, of 
the future guaranteed benefits provided for by the 
policy, including any existing paid-up additions decreased 
by any indebtedness to the insurer on the policy. 

(3) Any paid-up nonforfeiture benefit available un
der the policy in the event of default in a premium 
payment due on any policy anniversary shall be such 
that its present value as of such anniversary shall be 
at least equal to the cash surrender value then pro-
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99 vided for by the policy or, if none is provided for that 
100 cash surrender value which would have been required 
101 by this section in the absence of the condition that pre-
102 miums shall have been paid for at least a specific 
103 period. 

104 ( 4) Except as provided in the third paragraph of this 
105 subsection, the adjusted premiums for any policy shall 
106 be calculated on an annual basis and shall be such 
107 uniform percentage of the respective premiums speci-
108 fled in the policy for each policy year, excluding extra 
109 premiums on a substandard policy, that the present 
110 value, at the date of issue of the policy, of all such ad-
111 justed premiums shall be equal to the sum of (i) the 
112 then present value of the future guaranteed benefits 
113 provided for by the policy; (ii) two percent of the amount 
114 of insurance, if the insurance be uniform in amount, or 
115 of the equivalent uniform amount, as hereinafter 
116 defined, if the amount of insurance varies with dura-
117 tion of the policy; (iii) forty percent of the adjusted 
118 premium for the first policy year; (iv) twenty-five per-
119 cent of either the adjusted premium for the first policy 
120 year or the adjusted premium for a whole life policy 
121 of the same uniform or equivalent uniform amount with 
122 uniform premiums for the whole of life issued at the 
123 same age for the same amount of insurance, whichever 
124 is less: Provided, however, That in applying the per-
125 centages specified in (iii) and (iv) above, no adjusted 
126 premium shall be deemed to exceed four percent of the 
127 amount of insurance or uniform amount equivalent there-
128 to. The date of issue of a policy for the purpose of this 
129 subsection shall be the date as of which the rated age of 
130 the insured is determined. 

131 In the case of a policy providing an amount of in-
132 surance varying with duration of the policy, the equiva-
133 lent uniform amount thereof for the purpose of this 
134 subsection shall be deemed to be the uniform amount 
135 of insurance provided by an otherwise similar policy, 
136 containing the same endowment benefit or benefits, if 
137 any, issued at the same age and for the same term, the 
138 amount of which does not vary with duration and the 
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139 benefits under which have the same present value at 
140 the date of issue as the benefits under the policy: Pro-

141 'Vided, however, That in the case of a policy providing 
·142 a varying amount of insurance issued on the life of a 
143 child under age ten, the equivalent uniform amount 
144 may be computed as though the amount of insurance 
145 provided by the policy prior to the attainment of age 
146 ten were the amount provided by such policy at age 
147 ten. 

148 The adjusted premiums for any policy providing term 
149 insurance benefits by rider or supplemental policy pro-
150 vision shall be equal to (a) the adjusted premiums for 
151 an otherwise similar policy issued at the same age with-
152 out such term insurance benefits, increased, during the 
153 period for which premiums for such term insurance 
154 benefits are payable, by (b) the adjusted premiums for 
155 such term insurance, the foregoing items (a) and (b) 
156 being calculated separately and as specified in the first 
157 two paragraphs of this subsection except that, for the 
158 purposes of (ii), (iii) and (iv) of the first such paragraph, 
159 the amount of insurance or equivalent uniform amount 
160 of insurance used in the calculation of the adjusted pre-
161 miums referred to in (b) shall be equal to the excess of 
162 the corresponding amount determined for the entire 
163 policy over the amount used in the calculation of the 
164 adjusted premiums in (a), 

165 Except as otherwise provided in subsection four-a and 
166 four-b, all adjusted premiums and present values re-
167 ferred to in this section shall for all policies of ordinary 
168 insurance be calculated on the basis of the Commis-
169 &ioners 1941 Standard Ordinary Mortality Table: Pro-

170 'Vided, That for any category of ordinary insurance is-
171 sued on female risks, adjusted premiums and present 
172 values may be calculated according to an age not more 
173 than three years younger than the actual age of the 
174 insured, and such calculations for all policies of in-
175 dustrial insurance shall be made on the basis of the 
176 1941 Standard Industrial Mortality Table. All calcula-
177 tions shall be made on the basis of the rate of interest, 
178 not exceeding three and one-half percent per annum, 
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179 specified in the policy for calculating cash surrender 
180 values and paid-up nonforfeiture benefits: Provided, That 
181 in calculating the present value of any paid-up term in-
182 surance with accompanying pure endowment, if any, 
183 offered as a nonforfeiture benefit, the rate of mortality 
184 assumed may be not more than one hundred and thirty 
185 percent of the rates of mortality according to such ap-
186 plicable table: Provided further, That for insurance is-
187 sued on a substandard basis, the calculation of any 
188 such adjusted premiums and present values may be 
189 based on such other table of mortality as may be spec-
190 ified by the insurer and approved by the commis-
191 sioner. 

192 ( 4a) In the case of ordinary policies issued on or 
193 after the operative date of this subsection four-a as 
194 defined herein, all adjusted premiums and present values 
195 referred to in this section shall be calculated on the 
196 basis of the Commissioners 1958 Standard Ordinary Mor-
197 <tality Table and the rate of interest not exceeding 
198 three and one-half percent per annum specified in 
199 the policy for calculating cash surrender values and 
200 paid-up nonforfeiture benefits provided that such rate 
201 of interest shall not exceed three and one-half per-
202 cent per annum except that a rate of interest not ex-
203 ceeding four percent per annum may be used for policies 
204 issued on or after the effective date of this amendatory 
205 act of 1974 and prior to the first day of January, one 
206 thousand nine hundred eighty-six: Provided, That for 
207 any category of ordinary insurance issued on female 
208 risks, adjusted premiums and present values may be 
209 calculated according to an age not more than three years 
210 younger than the actual age of the insured: Provided, 
211 however, That in calculating the present value of any 
212 paid-up term insurance with accompanying pure en-
213 dowment, if any, offered as a nonforfeiture benefit, the 

214 rates cY.f mortality assumed may be not more than those 
215 shown in the Commissioners 1958 Extended Term In-
216 surance Table: Provided, further, That for insurance is-
217 sued on a substandard basis, the calculation of any 
218 such adjusted premiums and present values may be 

219 based on such other table of mortality as may be spec-
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220 ified by the company and approved by the commis-
221 sioner. 

222 After the third day of June, one thousand nine hundred 
223 fifty-nine, any company may file with the commissioner 
224 a written notice of its election to comply with the pro-
225 visions of this subsection after a specified date before 
226 the first day of January, one thousand nine hundred 
227 sixty-six. After the filing of such notice, then upon such 
228 specified date (which shall be the operative date of this 
229 subsection for such company), this subsection shall be-
230 come operative with respect to the ordinary policies 
231 thereafter issued by such company. If a company makes 
232 no such election, the operative date of this subsection for 
233 such company shall be the first day of January, one 
234 thousand nine hundred sixty-six. 

235 ( 4b) In the case of industrial policies issued on or 
236 after the operative date of this subsection four-b as de-
237 fined herein, all adjusted premiums and present values 
238 referred to in this section shall be calculated on the 
239 basis of the Commissioners 1961 Standard Industrial 
240 Mortality Table and the rate of interest not exceed-
241 ing three and one-half percent per annum specified 

242 in the policy for calculating cash surrender values and 
243 paid-up nonforfeiture benefits provided that such rate 
244 of interest shall not exceed three and one-half percent 
245 per annum except that a rate of interest not exceeding 
246 four percent per annum may be used for policies is-
247 sued on or after the effective date of this amendatory 
248 act of 1974 and prior to the first day of January, nine-
249 teen hundred eighty-six: Provided, however, That in 
250 calculating the present value of any paid-up term in-
251 surance with accompanying pure endowment, if any, 
252 offered as a nonforfeiture benefit, the rates of mor-
253 tality assumed may be not more than those shown in 
254 the Commissioners 1961 Industrial Extended Term In-
255 surance Table: Provided furtheT, That for insurance is-

256 sued on a substandard basis, the calculation of any such 
257 adjusted premiums and present values may be based 
258 on such other table of mortality as may be specified by 
259 the company and approved by the commissioner. 
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260 After the thirty-first day of May, one thousand nine 
261 hundred sixty-five, any company may file with the com-
262 missioner a written notice of its election to comply with 
263 the provisions of this subsection after a specified date 
264 before the first day of January, one thousand nine 
265 hundred sixty-eight. After the filing of such notice, then 
266 upon such specified date (which shall be the operative 
267 date of this subsection for such company), this subsec-
268 tion shall become operative with respect to the industrial 
269 policies thereafter issued by such company. If a com-
270 pany makes no such election, the operative date of 
271 this subsection for such company shall be the first day 
272 of January, one thousand nine hundred sixty-eight. 

273 (5) Any cash surrender value and any paid-up non-
274 forfeiture benefit, available under the policy in the event 
275 of default in a premium payment due at any time other 
276 than on the policy anniversary, shall be calculated with 
277 allowance for the lapse of time and the payment of 
278 fractional premiums beyond the last preceding policy 
279 anniversary. All values referred to in subsections two, 
280 three, four, four-a and four-b may be calculated upon 
281 the assumption that any death benefit is payable at the 
282 end c_yf the policy year of death. The net value of any 
283 paid-up additions, other than paid-up term additions, 
284 shall be not less than the dividends paid to provide such 
285 additions. Notwithstanding the provisions of subsection 
286 two, additional benefits payable (a) in the event of 
287 death or dismemberment by accident or accidental means, 
288 (b) in the event of total and permanent disability, (c) 
289 as reversionary or deferred reversionary annuity benefits, 
290 (d) as term insurance benefits provided by a rider or 
291 supplemental policy provision to which, if issued as a 
292 separate policy, this subsection would not apply, (e) as 

293 term insurance on the life of a child or on the lives 

294 of children provided in a policy on the life of a parent 

295 of the child, if such term insurance expires before the 
296 child's age is twenty-six, is uniform in amount after 
297 the child's age is one, and has not become paid up by 

298 reason of the death of a parent of the child, and (f) as 
299 other policy benefits additional to life insurance and 
300 endowment benefits, and premiums for all such addi-
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tional benefits, shall be disregarded in ascertaining cash 
surrender values and nonforfeiture benefits required by 
this section, and no such additional benefits shall be 
required to be included in any paid-up nonforfeiture 
benefits. 

(6) This section shall not apply to any reinsurance, 
group insurance, pure endowment, annuity or reversion
ary annuity contract, nor to any term policy of uniform 
amount, or renewal thereof, of fifteen years or less ex
piring before age sixty-six, for which uniform premiums 
are payable during the entire term of the policy, nor 
to any term policy of decreasing amount on which each 
adjusted premium, calculated as specified in subsections 
four, four-a and four-b, is less than the adjusted pre
mium so calculated on a policy issued at the same age 
and for the same initial amount of insurance for a term 
defined as follows---for ages at issue fifty and under, 
the term shall be fifteen years, thereafter, the terms 
shall decrease one year for each year of age beyond 
fi!fty, nor to any policy which shall be delivered out
side this state through an agent or other representative 
of the insurer issuing the policy. 

CHAPTER 51 
(H. B. 718-By Mr. SpHker, Mr. McManus, and Mr. Seibert) 

[Passed March 1, 1974; In effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact article eleven, chapter thirty-three of 
the code of West Virginia, one thousand nine hundred thirty
one, as amended, relating to unfair methods of competition and 
unfair and deceptive acts and practices in the business of in
surance; penalties for violations; severability. 

Be it enacted by the Legislature of West Virginia: 

That article eleven, chapter thirty-three of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, be amend
ed and reenacted to read as follows: 
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ARTICLE 11. UNFAIR TRADE PRACTICES. 

Declaration of purpose. 

Definitions. 

449 

§33-11-1. 

§33-11-2. 

§33-11-3. Unfair methods of competition and unfair or deceptive acts or 
practices prohibited. 

§33-11-4. 

§33-11-5. 

§33-11-6. 

§33-11-7. 

§33-11-8. 

§33-11-9. 

§33-11-10. 

§33-11-1. 

Unfair methods of competition and unfair or deceptive acts or 
practices defined. 

Favored agent or insurer; coercion of debtors. 

Violations, cease and desist and penalty orders and modifications 
thereof. 

Undefined acts or practices. 

Penalty for violation of cease and desist orders. 

Provisions of article additional to existing law. 

Severability. 

Declaration of purpose. 

1 The purpose of this article is to regulate trade practices in 
2 the business of insurance in accordance with the intent of 
3 Congress as expressed in the act of Congress of March ninth, 
4 one thousand nine hundred forty-five (Public Law fifteen, sev-

5 enty-ninth Congress), by defining, or providing for the deter-
6 mination of, all such practices in this state which constitute 

7 unfair methods of competition or unfair or deceptive acts or 

8 practices and by prohibiting the trade practices so defined or 

9 determined. 

§33-11-2. Definitions. 

1 As used in this article: 

2 (a) "Person" includes any individual, company, insurer, 

3 association, organization, society, reciprocal, business trust, 

4 corporation, or any other legal entity, including agents and 

5 brokers. "Person" also includes hospital service corporations, 

6 medical service corporations and dental service corporations as 

7 defined in article twenty-four of this chapter, and health care 

8 corporations as defined in article twenty-five of this chapter. 

9 For purposes of this article hospital service corporations, medi-

10 cal service corporations, dental service corporations, and health 

11 care corporations shall be deemed to be in the business of in-

12 surance. 

13 (b) "Commissioner" means the insurance commissioner of 

14 West Virginia. 
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15 (c) "Insurance policy" or "insurance contract" means the 
16 contract effecting insurance, or the certificate thereof, by 
17 whatever name called, and includes all clauses, riders, en-
18 dorsements and papers attached thereto and a part thereof. 

§33-11-3. Unfair methods of competition and unfair or deeeptive 

acts or practices prohibited. 

1 No person shall engage in this state in any trade practice 
2 which is defined in this article as, or determined pursuant to 
3 section seven of this article to be, an unfair method of compe-
4 tition or an unfair or deceptive act or practice in the business 
5 of insurance. 

§33-11-4. Unfair methods of competition and unfair or deceptive 

acts or practices defined. 

1 The following are hereby defined as unfair methods of 
2 competition and unfair or deceptive acts or practices in the 
3 business of insurance: 

4 (I) Misrepresentation and false advertising of insurance 

5 policies.-No person shall make, issue, circulate, or cause to 
6 be made, issued or circulated, any estimate, circular, state-
7 ment, sales presentation, omission, or comparison which: 

8 (a) Misrepresents the benefits, advantages, conditions, or 
9 terms of any insurance policy; or 

10 (b) Misrepresents the dividends or share of the surplus to 
11 be received on any insurance policy; or 

12 (c) Make any false or misleading statements as to the 
13 dividends or share of surplus previously paid on any insurance 
14 policy; or 

15 (d) Is misleading or is a misrepresentation as to the 
16 financial condition of any person, or as to the legal reserve 
17 system upon which any life insurer operates; or 

18 (e) Uses any name or title of any insurance policy or 
19 class of insurance policies misrepresenting the true nature 
20 thereof; or 

21 (0 Is a misrepresentation for the purpose of inducing 
22 or tending to induce the lapse, forfeiture, exchange, conver-
23 sion, or surrender of any insurance policy; or 
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24 (g) Is a misrepresentation for the purpose of effecting 
25 a pledge or assignment of or effecting a loan against any 

26 insurance policy; or 

27 (h) Misrepresents any insurance policy as being shares of 
28 stock. 

29 ( 2) False information and advertising generally.-No per-
30 son shall make, publish, disseminate, circulate or place before 
31 the public, or cause, directly or indirectly, to be made, 
32 published, disseminated, circulated, or placed before the 
33 public, in a newspaper, magazine or other publication, or 
34 in the form of a notice, circular, pamphlet, letter or poster 
35 or over any radio or television station, or in any other way, 
36 an advertisement, announcement or statement containing any 
37 assertion, representation or statement with respect to the 
38 business of insurance or with respect to any person in the 
39 conduct of his insurance business, which is untrue, deceptive 
40 or misleading. 

41 ( 3) Defamation.-No person shall make, publish, dissem-
42 inate, or circulate, directly or indirectly, or aid, abet or 
43 encourage the making, publishing, disseminating or circulating 
44 of any oral or written statement or any pamphlet, circular, 
45 article or literature which is false, or maliciously critical 
46 of or derogatory to the financial condition of any person and 
47 which is calculated to injure such person. 

48 ( 4) Boycott, coercion and intimidation.-No person shall 
49 enter into any agreement to commit, or by any c-cncerted 
50 action commit, any act of boycott, coercion or intimidation 
51 resulting in or tending to result in unreasonable restraint of, 
52 or monopoly in, the business of insurance. 

53 ( 5) False statements and entries.-(a) No person shall 
54 knowingly file with any supervisory or other public official, 
55 or knowingly make, publish, disseminate, circulate or deliver 
56 to any person, or place before the public, or knowingly 
51 cause directly or indirectly, to be made, published, dis-
58 seminated, circulated, delivered to any person, or placed 

59 before the public, any false material statement of fact as to 

60 the financial condition of a person. 

61 (b) No person shall knowingly make any false entry of a 
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62 material fact in any book, report or statement of any person 

63 or knowingly omit to make a true entry of any material fact 

64 pertaining to the business of such person in any book, report 
65 or statement of such person. 

66 (6) Stock operations and advisory board contracts.-No 

67 person shall issue or deliver or permit agents, officers or 
68 employees to issue or deliver, agency company stock or other 
69 capital stock, or benefit certificates or shares in any com-
70 mon-law corporation, or securities or any special or advisory 
71 board contracts or other contracts of any kind promising 
72 returns and profits as an inducement to insurance. 

73 (7 ) Unfair discrimination.-(a) No person shall make 
74 or permit any unfair discrimination between individuals of 
75 the same class and equal expectation of life in the rates 
76 charged for any contract of life insurance or of life annuity 
77 or in the dividends or other benefits payable thereon, or 
78 in any other of the terms and conditions of such contract. 

79 (b) No person shall make or permit any unfair dis-
80 crimination between individuals of the same class and of 
81 essentially the same hazard in the amount of premium policy 
82 fees, or rates charged for any policy or contract of accident 
83 and sickness insurance or in the benefits payable thereunder, 
84 or in any of the terms or conditions of such contract, or in 
85 any other manner whatever. 

86 ( c) As to kinds of insurance other than life and accident 
87 and sickness, no person shall make or permit any unfair 
88 discrimination in favor of particular persons, or between in-
89 sureds or subjects of insurance having substantially like 
90 insuring, risk and exposure factors or expense elements, in the 
91 terms or conditions of any insurance contract, or in the rate 
92 or amount of premium charge therefor. This paragraph shall 
93 not apply as to any premium or premium rate in effect pursuant 
94 to article twenty of this chapter. 

95 (8) Rebates.-(a) Except as otherwise expressly provided 
96 by law, no person shall knowingly permit or offer to make 
97 or make any contract of life insurance, life annuity, or 
98 accident and sickness insurance, or agreement as to such 
99 contract other than as plainly expressed in the insurance 
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100 contract issued thereon, or pay or allow or give or offer 
101 to pay, allow or give, directly or indirectly, as inducement 
102 to such insurance or annuity, any rebate of premiums payable 
103 on the contract, or any special favor or advantage in the 
104 dividends or other benefits thereon, or any valuable con-
105 sideration or inducement whatever not specified in the contract; 
106 or give or sell, or purchase or offer to give, sell or purchase 
107 as inducement to such insurance contract or annuity or in 
l 08 connection therewith, any stocks, bonds, or other securities 
109 of any insurance company or other corporation, association, 
110 or partnership, or any dividends or profits accured thereon, 
111 or anything of value whatsoever not specified in the contract. 

112 (b) Nothing in subdivision seven or paragraph (a) of sub-
113 division eight of this section shall be construed as including 
114 within the definition of unfair discrimination or rebates any 
115 of the following practices: 

116 (i) In the case of any contract of life insurance or life 
117 annuity, paying bonuses to policyholders or otherwise abating 
118 their premiums in whole or in part out of surplus accumulated 
119 from nonparticipating insurance: Provided, That any such 
120 bonuses or abatement of premiums shall be fair and equitable 
121 to policyholders and for the best interests of the insurer and 
122 its policyholders; 

123 {ii) In the case of life insurance policies issued on the 
124 industrial debit plan, making allowance to policyholders who 
125 have continuously for a specified period made premium 
126 payments directly to an office of the insurer in an amount 
127 which fairly represents the saving in collection expenses; 

128 (iii) Readjustment of the rate of premium for a group 
129 insurance policy based on the loss or expense thereunder, at 
130 the end of the first or any subsequent policy year of insurance 
131 thereunder, which may be made retroactive only for such 
13 2 policy year; 

133 (iv) Issuing life or accident and sickness policies on a 
134 salary savings or payroll deduction plan at a reduced rate 

135 commensurate with the savings made by the use of such plan. 

136 (c) With respect to insurance other than life, accident and 
137 sickness, ocean marine or marine protection and indemnity in-
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138 surance, no person shall knowingly charge, demand or receive 
139 a premium for such insurance except in accordance with an ap-
140 plicable filing on file with the commissioner. No such person 
141 ;hall pay, allow or give, directly or indirectly, either as an 
142 inducement to insurance or after insurance has been effected, 
143 any rebate, discount, abatement, credit or reduction of the pre-
144 mium named in a policy of insurance, or any speciaJ favor 
145 or advantage in the dividends or other benefits to accrue there-
146 on, or any vaJuable consideration or inducement whatever, not 
147 specified in the policy of insurance, except to the extent 
148 provided for in an applicable filing. No insured named in a 
149 policy of insurance, nor any relative, representative or employee 
150 of such insured shall knowingly receive or accept directly or 
151 indirectly, any such rebate, discount, abatement, credit or re-
152 duction of premium, or any such special favor or advantage 
153 or vaJuable consideration or inducement. Nothing in this 
154 section shall be construed as prohibiting the payment of com-
155 missions or other -compensation to duly licensed agents and 
156 brokers, nor as prohibiting any insurer from allowing or re-
157 turning to its participating policyholders, members or sub-
158 scribers, dividends, savings or unabsorbed premium deposits. 
159 As used in this section the word "insurance" includes suretyship 
160 and the word "policy" includes bond. 

161 (9) Unfair claim settlement practices.-No person shall 
162 commit or perform with such frequency as to indicate a general 
163 business practice any of the following: 

164 (a) Misrepresenting pertinent facts or insurance policy 
165 provisions relating to coverages at issue; 

166 (b) Failing to acknowledge and act reasonably promptly 
167 upon communications with respect to claims arising under 
168 insurance policies; 

169 (c) Failing to adopt and implement reasonable standards 
170 for the prompt investigation of claims arising under insurance 

171 policies; 

172 ( d) Refusing to pay claims without conducting a reason-
l 73 able investigation based upon all available information; 

17 4 ( e) Failing to affirm or deny coverage of claims within 
175 a reasonable time after proof of loss statements have been 

176 completed; 
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177 (f) Not attempting in good faith to effectuate prompt, 

178 fair and equitable settlements of claims in which liability 
179 has become reasonably clear; 

180 (g) Compelling insureds to institute litigation to recover 
181 amounts due under an insurance policy by offering sub-
182 stantially less than the amounts ultimately recovered in actions 
183 brought by such insureds, when such insureds have made 
184 claims for amounts reasonably similar to the amounts ulti-
185 mately recovered; 

186 (h) Attempting to settle a claim for less than the amount 

187 to which a reasonable man would have believed he was 
188 entitled by reference to written or printed advertising ma-
189 terial accompanying or made part of an application; 

190 (i) Attempting to settle claims on the basis of an applica-
19 I tion which was altered without notice to, or knowledge or 
192 consent of the insured; 

193 (j) Making claims payments to insureds or beneficiaries 
194 not accompanied by a statement setting forth the coverage 
195 under which payments are being made; 

196 (k) Making known to insureds or claimants a policy of 
197 appealing from arbitration awards in favor of insureds or 
198 claimants for the purpose of compelling them to accept settle-
199 meats or compromises less than the amount awarded in 
200 arbitration; 

201 (I) Delaying the investigation or payment of claims by 
202 requiring an insured, claimant, or the physician of either 
203 to submit a preliminary claim report and then requiring the 
204 subsequent submission of formal proof of loss forms, both of 
205 which submissions contain substantially the same information; 

206 (m) Failing to promptly settle claims, where liability has 
207 become reasonably clear, under one portion of the insurance 
208 policy coverage in order to influence settlements under other 
209 portions of the insurance policy coverage; 

2 JO (n) Failing to promptly provide a reasonable explanation 

211 of the basis in the insurance policy in relation to the facts 

212 or applicable law for denial of a claim or for the offer of a 

213 compromise settlement. 
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214 (10) Failure to maintain complaint handling procedures. 

215 -No insurer shall fail to maintain a complete record of all 
216 the complaints which it has received since the date of its 
21 7 last examination under section nine, article two of this 
218 chapter. This record shall indicate the total number of 
219 complaints, their classification by line of insurance, the 
220 nature of each complaint, the disposition of these complaints, 
221 and the time it took to process each complaint. For purposes 

222 of this subsection, "complaint" shall mean any written com-
223 munication primarily expressing a grievance. 

224 (11) Misrepresentation in insurance applications.-No per-
225 son shall make false or fraudulent statements or representations 
226 on or relative to an application for an insurance policy, for 
227 the purpose of obtaining a fee, commission, money or other 
228 benefit from any insurer, agent, broker or individual. 

§33-11-5. Favored agent or insurer; coercion of debtors. 

1 (a) No person may: 

2 ( 1) Require, as a condition precedent to the lending of 
3 money or extension of credit, or any renewal thereof, that 
4 the person to whom such money or credit is extended or whose 
5 obligation the creditor is to acquire or finance, negotiate 
6 any policy or contract of insurance through a particular 
7 insurer or group of insurers or agent or broker or group of 
8 agents or brokers; 

9 (2) Unreasonably disapprove the insurance policy provided 
10 by a borrower for the protection of the property securing the 
11 credit or lien; 

12 (3) Require directly or indirectly that any borrower, 
13 mortgagor, purchaser, insurer, broker, or agent pay a separate 
14 charge, in connection with the handling of any insurance 
15 policy required as security for a loan on real estate, or pay 
16 a separate charge to substitute the insurance policy of one 
1 7 insurer for that of another; or 

18 (4) Use or disclose information resulting from a require-
19 ment that a borrower, mortgagor or purchaser furnish in-
20 surance of any kind on real property being conveyed or used 
21 as collateral security to a loan, when such information is 
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22 to the advantage of the mortgagee, vendor, or lender, or 
23 is to the detriment of the borrower, mortgagor, purchaser, 
24 insurer, or the agent or broker complying with such a 
25 requirement. 

26 (b) (1) Subdivision (3), subsection (a) does not include 
27 the interest which may be charged on premium loans or pre-
28 mium advancements in accordance with the security instrument. 

29 (2) For purposes of subdivision (2), subsection, (a) such 
30 disapproval shall be deemed unreasonable if it is not based 
31 solely on reasonable standards uniformly applied, relating 
32 to the extent of coverage required and the financial soundness 
33 and the services of an insurer. Such standards shall not dis-
34 criminate against any particular type of insurer, nor shall such 
35 standards call for the disapproval of an insurance policy be-
36 cause such policy contains coverage in addition to that required. 

37 (3) The commissioner may investigate the affairs of any 
38 person to whom this subsection applies to determine whether 
39 such person has violated this subsection. If a violation of 
40 the subsection is found, the person in violation shall be 
41 subject to the same procedures and penalties as are applicable 
42 to other provisions of this article. 

43 ( 4) For purposes of this section, "person" includes any 
44 individual, corporation, association, partnership, or other legal 
45 entity. 

§33-11-6. Violations, cease and desist and penalty orders and modi-

fications thereof. 

1 If, after notice and hearing, the commissioner determines 
2 that any person has engaged in or is engaging in any method of 
3 competition, act or practice in violation of the provisions of 
4 this article or any rules or regulations promulgated by the com-
5 missioner thereunder, the commissioner shall issue an order 
6 directing such person to cease and desist from engaging in 
7 such method of competition, act or practice, and in addition 
8 thereto, the commissioner may at his discretion order any one 
9 or more of the following: 

IO (a) Require the payment to the state of West Virginia of a 
11 penalty in a sum not exceeding one thousand dollars for each 
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12 and every act or violation, but not to exceed an aggregate pen-
13 alty of ten thousand dollars, unless the person knew or reason-
14 ably should have known he was in violation of this article, in 
15 which case the penalty shall be not more than five thousand 
16 dollars for each and every act or violation, but not to exceed 
17 an aggregate penalty of fifty thousand dollars in any six 
18 month period. 

19 (b) Revoke or suspend the license of such person if he 
20 knew or reasonably should have known that he was in viola-
21 tion of this article. 

22 (c) No order of the commissioner pursuant to this article 
23 or order of court to enforce it, or holding of a hearing, shall in 
24 any manner relieve or absolve any person affected by such 
25 order or hearing from any other liability, penalty or forfeiture 
26 under law. 

§33-11-7. Undefined acts or practices. 

1 If, after notice and hearing, the commissioner determines 
2 that any person transacting insurance is engaging in this state 
3 in any method of competition or act or practice in the trans-
4 action of such insurance which is not defined in this article, 
5 and that such method of competition is unfair or such act or 
6 practice is unfair or deceptive, the commissioner shall issue an 
7 order directing such person to cease and desist from engaging 
8 in such method of competition, act or practice. 

§33-11-8. Penalty for violation of cease and desist orders. 

1 If, after notice and hearing, the commissioner determines 
2 that any person has violated a cease and desist order issued by 
3 the commissioner and which such order is still in effect, the 
4 commissioner may at his discretion order any one or more of 
5 the following: 

6 (a) Require the payment to the state of West Virginia of a 
7 penalty in a sum not exceeding ten thousand dollars for each 
8 and every act or violation. 

9 (b) Revoke or suspend the license of such person. 

§33-11-9. Pro'risions of article additional to existing law. 

1 The powers vested in the commissioner by this article, shall 
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2 be additional to any other powers to enforce any penalties, fines 
3 or forfeitures authorized by law with respect to the methods, 
4 acts and practices hereby declared to be unfair or deceptive. 

§33-11-10, Severability. 

I In the event any provision of this article, or the application 
2 of such provision to any person or circumstance, shall be held 
3 unconstitutional or otherwise invalid by any court of compe-
4 tent jurisdiction, the remainder of this article or the applica-
5 tion of the provisions to other persons or circumstances shall 
6 not be affected thereby. 

CHAPTER 52 
(H. B. 697-By Mr. SpHker, Mr. McMenus, end Mr. Seibert) 

[Passed March 2, 1974; in effect from passap. Approved by the Oovemor.] 

AN ACT to amend and reenact section twenty-four, article twelve, 
chapter thirty-three of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, relating to the 
payment of commissions on insurance; payment of commis
sions to partnerships or corporations. 

Be it enacted by the Legislature of West Virginia: 

That section twenty-four, article twelve, chapter thirty-three of 
the code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 12, AGENTS, BROKERS, SOUCITORS AND EXCESS LINE. 

§33-12-24. Payment of commissions. 

I (a) The entire commission payable by any insurer licensed 
2 to transact insurance in this state on any insurance policy 
3 shall be paid directly to the licensed resident agent who 
4 countersigns the policy. The countersigning agent shall not 

5 pay any part of such commission to any person other than 

6 a licensed agent or broker: Provided, That the portion of such 
7 commission retained by the countersigning resident agent 

8 shall not be less than ten percent of the gross policy premium 



460 JNSURANCB [Ch. 52 

9 or fifty percent of the commission payable by the insurer as 
l 0 provided herein, whichever is the lesser amount. The term 
11  "commission" as used herein shall include engineering fees, 
12 service fees or any other compensation incident to the 
13  issuance of a policy payable by  or to any insurer, agent or 
14 broker. 

15  (b) It shall be unlawful for any insurer or agent to 
16 pay, and any person to accept, directly or indirectly, any 
17 commission except as provided in this section: Provided, 

1 8  That any licensed resident agent may pay his commissions, or 
19 direct that his commissions be paid, to a partnership of 
20 which he is a member, employee or agent, or to a corporation 
21 of which he is an officer, employee or agent, if: 
22 (1) The commissioner finds that such partnership or 
23 corporation is engaged, through its licensed resident agents, in 
24 conducting an insurance agency business with respect to the 
25 general public. 
26 (2) If a partnership, each partner satisfies the commis-
27 sioner that he meets the licensing qualifications as set forth in 
28 section two of this article. 
29 (3) If a corporation, each officer, employee or any one or 
30 more stockholders owning, directly or indirectly, the controlling 
31 interest in such corporation satisfies the commissioner that he 
32 meets the licensing qualifications as set forth in section two 
33 of this article. The requirements set forth in this subdivi-
34 sion shall not apply to clerical employees, or other em-
3S ployees not directly engaged in the selling or servicing of 
36 insurance. 
37 (c) This section shall not apply to reinsurance, life in-
38 surance or accident or health insurance; nor to excess 
39 line insurance procured in accordance with the provisions 
40 of this article relating thereto; nor to credit insurance, 
41 any contract of insurance covering the rolling stock of 
42 any railroad or covering any vessel, aircraft or motor 
43 carrier used in interstate or foreign commerce, any liability 
44 or other risks incident to the ownership, maintenance 
45 or operation thereof, any contract of insurance cover�g .a�y 
46 property in interstate or foreign commerce, or any habihty 
4 7 or risks incident thereto. 
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CHAPTER 53 
(5. B. 403-By Mr. Kuaic) 

{Passed March 5, 1974; in effect nloety days from passage. Approved by the Govemoc.] 

AN ACT to amend and reenact section four, article twenty-four, 
chapter thirty-three of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended; and to 
further amend said chapter thirty-three by adding thereto 
a new article, designated article twenty-eight, relating to 
insurance; individual accident and sickness insurance mini
mum standards; short title; purpose; definitions; standards 
for policy provisions; minimum standards for benefits; out
line of coverage; preexisting conditions. 

Be it enacted by the Legislature of West Virginia: 

That section four, article twenty-four, chapter thirty-three 
of the code of West Virginia, one thousand nine hundred thirty
one, as amended, be amended and reenacted; and that said chap
ter thirty-three be further amended by adding thereto a new 
article, designated article twenty-eight, all to read as follows: 

Anlcle 
24. Hospital Service Corporations, Medical Service Corporations and Denial 

Service Corporations. 
28. Individual Accident and Sicknellll Insurance Minimum Standards. 

ARTICLE 24. HOSPITAL SERVICE CORPORATIONS, MEDICAL SER· 
VICE CORPORATIONS AND DENTAL SERVICE COR
PORATIONS. 

§33-24-4. Exemptions; applicability of other laws. 

1 Every such corporation is hereby declared to be a 
2 scienti.ftc, nonprofit institution and as such exempt from 
3 the payment of all property and other taxes. Every such 
4 corporation, to the same extent such provisions are ap-

5 plicable to insurers transacting similar kinds of insurance 
6 and not inconsistent with the provisions of this article, 

7 shall be governed by and be subject to the provisions of 

8 the following articles of this chapter: Article two (insur-
9 ance commissioner) except that under section nine of 

10 article two examinations shall be conducted at least once 
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11 every four years, artiole four (general provisions) except 
12 that section sixteen of article four shall not be applicable 
13 thereto, article ten (rehabilitation and liquidation), article 
14 eleven (unfair practices and frauds), article twelve 
15 (agents, brokers and solicitors) except that the agent's 
16 license fee shall be one dollar and article twenty-eight (in-
17 dividual accident and sickness insurance minimum stan-
18 dards); and no other provision of this chapter shall apply 
19 to such corporations unless specifically made applicable by 
20 the provisions of this article. If, however, any such cor-
21 poration shall be converted into a corporation organized 
22 for a pecuniary profit, or if it shall transact business with-
23 out having obtained a license as required by section five of 
24 this article, it shall thereupon forfeit its right to these 
25 exemptions. 

ARTICLE 28. INDIVIDUAL ACCIDENT AND SICKNF.S.S INSURANCE 

MINIMUM STANDARDS. 

§33-28-1. Short title. 

§33-28-2. Purpose of article. 

§33-28-3. Definition of terms used in article. 

§33-28-4. Standards for policy provisions. 

§33-28-5. Minimum standards for benefits. · 

§33-28-6. Outline of coverage. 

§33-28-7. Preexisting conditions. 

§33-28-1. Short title. 

1 This article shall be known and cited as the "West Vir-
2 ginia Individual Accident and Sickness Insurance Mini-
3 mum Standards Act." 

§33-28-2. Purpose of article. 

1 The purpose of this article is to provide reasonable 
2 standardization and simplification of terms and coverages 
3 of individual accident and sickness insurance policies and 
4 subscriber contracts of hospital and medical service cor-
5 porations in order to facilitate public understanding and 
6 comparison and to eliminate provisions contained in in-
7 dividual accident and sickness insurance policies and sub-
8 scriber contracts of hospital and medical service corpora-
9 tions which may be misleading or confusing in connection 

10 either with the purchase of such coverages or with the 



Ch. 53] 463 

11 settlement of claims and to provide for full disclosure in 
12 the sale of such coverages. 

§33-28-3. Definition of terms used in article. 
1 

2 

As used in this article, unless used in a context that 
clearly requires a different meaning, the term: 

3 (a) "Form" means a policy, contract, rider, endorse-
4 ment or application as provided in section eight, article 
5 six of this chapter when used to describe an individual 
6 accident and sickness policy form, and means a contract, 
7 application, rider or endorsement as provided in section 
8 six, article twenty-four of this chapter when used to de-
9 scribe a hospital or medical service corporation subscrib-

10 er's contract. 
(b) "Accident and sickness insurance" means insur11 

12 ance written under article fifteen of this chapter, other 
13 than credit accident and sickness insurance, and coverages 
14 written under article twenty-four of this chapter. For pur-
15 poses of this article, hospital, medical and dental service 
16 corporations shall be deemed to be engaged in the business 
17 of insurance. 

18 (c) "Policy" means the entire contract between an in-
19 surer and an individual insured, including the policy, I 
20 riders, endorsements and the application, if attached. The I. l 
21 term "policy" shall not include coverages issued pursuant ' 
22 to a conversion privilege under a policy or contract of 
23 group insurance. 

24 (d) "Subscriber contract" means the entire subscriber 
25 contract issued by a hospital, medical or dental service 
26 corporation to an individual subscriber, including the con-
27 tract, riders, endorsements and the application, if attached. 
28 The term "subscriber contract" shall not include coverages 
29 issued pursuant to a conversion privilege under a policy 
30 or contract of group insurance. 

31 (e) "Direct response insurance product" means an 
32 individual policy of accident and sickness insurance or a 
33 subscriber contract of a hospital, medical or dental service 
34 corporation, the sale of which is effected through direct 
35 contact between an insurer and an individual insured or 

,; 
I 
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36 between a hospital, medical or dental service corporation 

37 and a subscriber, without employing the intermediary 

38 services of an agent, broker or solicitor. 

§33-28-4. Standards for policy provisions. 

1 (a) The commissioner shall promulgate rules and 

2 regulations, in accordance with chapter twenty-nine-a of 

3 the code, to establish specific standards, including stan-

4 dards of full and fair disclosure, that set forth the manner, 
5 content and required disclosure for the sale of individual 
6 policies of accident and sickness insurance and subscriber 
7 contracts of hospital, medical and dental service corpora
s tions which shall be in addition to, and in accordance with, 
9 applicable laws of this state. Such rules and regulations 

10 may cover, but shall not be limited to: 

11 (1) Terms of renewability; 

12 (2) Initial and subsequent conditions of eligibility; 

13 (3) Nonduplication of coverage provisions; 

14 (4) Coverage of dependents; 

15 (5) Preexisting conditions; 

16 (6) Termination of insurance; 

17 (7) Probationary periods; 

18 (8) Limitations; 

19 (9) Exceptions; 

20 (10) Reductions; 

21 (11) Elimination periods; 

22 (12) Requirements for replacement; 

23 (13) Recurrent conditions; and 

24 (14) The definition of terms includmg, but not limited 
25 to, hospital, accident, sickness, injury, physician, acciden-
26 tal means, total disability, permanent disability, partial 
27 disability, nervous disorder, guaranteed renewable and 
28 noncancelable. 



Ch. 53] INSURANCE 465 

29 (b) The commissioner may promulgate rules and 
30 regul1ations, in accordance with chapter twenty-nine-a of 
31 the code, specifying prohibited provisions of policies and 
32 subscriber contracts not obherwise specifically authorized 
33 by statute whlch in the opinion of the commissioner are 
34 unjust, unfair or unfairly discriminabory ei•ther to the 
35 policyholder, subscriber, beneficiary or any person insured 
36 under the policy. 

§33-28-5. Minimum standards for benefits. 

1 (a) The commissioner shall promulgate rules and reg-
2 ulations, in accordance with chapter twenty-nine-a of the 
3 code, to establish minimum standards for benefits under 
4 each of the following categories of coverage in individual 
5 policies of accident and sickness insurance and subscriber 
6 contracts of hospital, medical, dental and service corpora-
7 tions: 

8 (1) Basic hospital expense coverage; 

9 (2) Basic medical-surgical expense coverage; 

10 (3) Hospital confinement indemnity coverage; 

11 (4) Major medical expense coverage; 

12 (5) Disability income protection coverage; 

13 (6) Accident only coverage; and 

14 (7) Specified disease or specified accident coverage. 

15 (b) Nothing in this section shall preclude the issuance 
16 of any policy or subscriber contract which combines 
17 two or more of the categories of coverage enumerated in 
18 subdivisions (1) through (6) of subsection (a) of this 
19 section. 

20 (c) No policy or subscriber contract shall be delivered 
21 or issued for delivery in this state which does not meet 
22 the prescribed minimum standards for the categories of 

23 coverage listed in subdivisions (1) through (7) of subsec-

24 tion (a) of this section unless the commissioner finds that 
25 such policy or subscriber contract will be in the public 
26 interest and that such policy or subscriber contract con-

27 tains benefits which are reasonable in relation to the pre-

28 mium charged. 
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29 (d) The commissioner shall prescribe the method of 
30 identification of policies and subscriber contracts based 
31 upon coverages provided. 

§33-28-6. Outline of coverage. 

1 (a) In order to provide for full and fair disclosure in 
2 the sale of individual accident and sickness insurance 
3 policies or subscriber contracts of hospital, medical and 
4 dental service corporations, no such policy or subscriber 
5 contract shall be delivered or issued for delivery in this 
6 state unless: 

7 (1) In the case of a direct response insurance product, 
8 the outline of coverage described in subsection (b) of this 
9 section accompanies the policy or subscriber contract; and 

10 (2) In all other cases, the outline of coverage described 
11 in subsection (b) of this section is delivered to the appli-
12 cant at the time application is made and an acknowledg-
13 ment of receipt or certificate of delivery of such outline 
14 is provided the insurer or hospital, medical or dental ser-
15 vice corporation with the application. In the event the 
16 policy or subscriber contract is issued on a basis other 
17 than that applied for, the outline of coverage properly 
18 describing the policy or subscriber contract must ac-
19 company the policy or subscriber contract when it is de-
20 livered and clearly state that it is not the policy or 
21 subscriber contract for which application was made. 

22 (b) The commissioner shall, by promulgation of ap-
23 propriate rules and regulations in accordance with chap-
24 ter twenty-nine-a of the code, prescribe the format and 
25 content of the outline of coverage required by subsection 
26 (a) of this section. "Format" means style, arrangement 
27 and overall appearance, including such items as the size, 
28 color and prominence of type and the arrangement of 
29 text and captions. Such outline of coverage shall in-
30 elude: 

31 (1) A statement identifying the applicable category 
32 or categories of coverage provided by the policy or sub-
33 scriber contract as prescribed in section five of this ar-
34 ticle; 
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35 (2) A description of the principal benefits and cover-
36 age provided in the policy or subscriber contract; 

37 (3) A statement of ,the exceptions, reductions and 
38 limitations contained in the policy or subscriber contract; 

39 (4) A statement of the renewal provisions, including 
40 any reservation by the insurer or hospital, medical or den-
41 tal service corporation of a right to change premiums; 
42 and 

43 (5) A statement that the outline of coverage is a 
44 summary of the policy or subscriber contract issued or 
45 applied for and that the terms of the policy or subscriber 
46 contract should be consulted to determine governing con-
47 tractual provisions. 

§33-28-7. Preexisting conditions. 

1 Notwithstanding the provisions of section four, ar-
2 ticle fifteen of this chapter if an insurer or a hospi-tal, 
3 medical or dental service cor.pol'lation elects to use a 
4 simplified application form containing no questions con-
5 cerning the applicant's health history or medical trea.rt-
6 ment history, the policy or contract applied for must 
7 cover any loss occurring after twelve months fl'lom the 
8 inception date of coverage whlch loss is ,traceable to a 
9 preexisting condition not specifically excluded from cov-

10 erage by the terms of the policy, and, except as so pro-
11 vided, the policy or contract shall not include wording 
12 which would permit a defense based upon preexisting 
13 conditions. 

CHAPTER 54 
($. I. 521-0ri9in■tJng In the Committee on Insurance and Corp_or■tion1) 

(Passed March 5, 1974; In effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section ten, article twenty-four, 
chapter thirty-three of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, relating 
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to insurance; hospital service corporations and medical 
service corporations; investments; bonds of corporate offi
cers and employees. 

Be it enacted by the Legislature of West Virginia: 

That section ten, article twenty-four, chapter thirty-three 
of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, be amended and reenacted to read 
as follows: 

ARTICLE 24. HOSPITAL SERVICE CORPORATIONS, MEDICAL SER

VICE CORPORATIONS AND DENTAL SERVICE 

CORPORATIONS. 

§33-24-10. Investments; bonds of corporate officers and em
ployees. 

1 (a) The funds of any such corporation shall be in-
2 vested only as follows: 

3 (1) Fifty percent of such funds shall be in cash or 
4 government securities of the type described in section 
5 seven of article eight of this chapter. 

6 

7 

8 

(2) The balance of such funds may be in cash or in
vested in the classes of investments described in the 
following sections of article eight of this chapter: Section 

9 nine (certificates of deposit of federally insured institu-
10 tions), section eleven (corporate obligations), section 
11 twelve (building and savings and loan shares, inter-
12 national bank), section thirteen (preferred or guaranteed 
13 stock), section fourteen (common stock), section sixteen 
14 (real property) and section eighteen (revenue bonds). 
15 All such investments shall be subject to all the restric-
16 tions and conditions contained in said article eight as 
17 applying to similar investments of insurers generally. 

18 (b) Every officer or employee of any such corporation, 
19 who is entrusted with the handling of its funds, shall 
20 furnish, in such amount as may with the approval of the 
21 commissioner be fixed by the board of directors of the cor-
22 poration, a bond with corporate surety, conditioned upon 
23 the faithful performance of all his duties. 
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CHAPTER 55 
(H. B. 7�11y Mr. Seibenl 

[Passed March 5, 1974; In effect clncty days from pauage. Approved by the Go .. mor.J 

AN ACT to amend chapter thirty-three of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, by adding 
thereto a new article, designated article twenty-seven, relating 
to insurance holding company systems; short title; definitions; 
filing requirements; statements; hearings; registration; examina
tion; confidentiality; criminal proceedings; receivership; revoca
tion, suspension and renewal of licenses; criminal offenses and 
penalties. 

Beil enacted by the Legislature of West Virginia: 

That chapter thirty-three of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended, be amended by adding 
thereto a new article, designated article twenty-seven, to read as 
follows: 

ARTICLE 27. INSURANCE HOLDING COMPANY SYSTEMS. 

§33-27-1. 

§33-27-2. 

§33-27-3. 

133-27-4. 

§33-27-5. 

§33-27-6. 

§33-27-7. 

§33-27-8. 

§33-27-9. 

§33-27-10. 

§33-27-11. 

§33-27-12. 

§33-27-1. 

Short title. 

Definitions. 
Acquisition of control of or merger with domestic insurer. 
Registration of insurers. 

Standards. 
Examination. 
Confidential treatment. 
Injunctions; prohibitions against voting securities; sequestration of 

voting securities. 

Criminal proceedings. 
Receivership. 
Revocalion, suspension or nonrenewal of insurer's liceme. 

Conflict with other laws. 

Short title. 

1 This article may be cited as the "West Virginia Insurance 

2 Holding Company Systems Act." 

§33-27•2, Definitions. 

1 As used in this article: 

2 (a) An "affiliate" of, or person "affiliated" with, a specific 
3 person, is a person that, directly or indirectly through one 
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4 or more intermediaries, controls, or is controlled by, or is 

5 under common control with, the person specified. 

6 (b) "Commissioner" means the insurance commissioner, 
7 his deputies, or the insurance department, as appropriate. 

8 (c) "Control" (including the terms "controlling," "con-
9 trolled by" and "under common control with") means the 

10 possession, direct or indirect, of the power to direct or 
11 cause the direction of the management and policies of a 
12 person, whether through the ownership of voting securities, 
13 by contract other than a commercial contract for goods or 
14 nonmanagement services, or otherwise, unless the power is 
15 the result of an official position with or corporate office 
16 held by the person. Control shall be presumed to exist if 
17 any person, directly or indirectly, owns, controls, holds 
18 with the power to vote, or holds proxies representing ten 
19 percent or more of the voting securities of any other person. 
20 This presumption may be rebutted by a showing made in 
21 the manner provided by subsection (b)(i), section four of 
22 this article that control does not exist in fact. The com-
23 missioner may determine, after furnishing all persons in 
24 interest notice and opportunity to be heard and making 
25 specific findings of fact to support such determination, that 
26 control exists in fact, notwithstanding the absence of a pre-
27 sumption to that effect. 

28 (d) "Insurance holding company system" consists of two 
29 or more affiliated persons, one or more of which is an 
30 insurer. 

31 (e) "Insurer" means any person or persons or corporation, 
32 partnership or company authorized by the laws of this state 
33 to transact the business of insurance in this state, except that 
34 it shall not include agencies, authorities or instrumentalities 
35 of the United States, its possessions and territories, the com-
36 monwealth of Puerto Rico, the District of Columbia, or a 
37 state or political subdivision of a state. 

38 (f) A "person" is an individual, a corporation, a part-
39 nership, an association, a joint stock company, a trust, an 
40 unincorporated organization, any similar entity or any com-
41 bination of the foregoing acting in concert, but shall not 
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42 include any securities broker performing no more than the 
43 usual and customary broker's function. 

44 (g) A "security holder" of a specified person is one who 
45 owns any security of such person, including common stock, 
46 preferred stock, debt obligations and any other security 
47 convertible into or evidencing the right to acquire any of 
48 the foregoing. 

49 (h) A "subsidiary" of a specified person is an affiliate 
50 controlled by such person directly or indirectly through one 
51 or more intermediaries. 

52 (i) "Voting security" includes any security convertible 
53 into or evidencing a right to acquire a voting security. 

§33-27-3. Acquisition of control of or merger with domestic insurer. 

1 (a) Filing requirements.-No person other than the issuer 
2 shall make a tender offer for or a request or invitation 
3 for tenders of, or enter into any agreement to exchange 
4 securities for, seek to acquire or acquire, in the open market 
5 or otherwise, any voting security of a domestic insurer if, 
6 after the consummation thereof, such person would, directly 
7 or indirectly (or by conversion or by exercise of any right 
8 to acquire) be in control of such insurer, and no person shall 
9 enter into an agreement to merge with or otherwise to acquire 

10 control of a domestic insurer unless, at the time any such 
11 offer, request or invitation is made or any such agreement 
12 is entered into, or prior to the acquisition of such securities if 
13 no offer or agreement is involved, such person has filed with 
14 the commissioner and has sent to such insurer, and, to the 
J 5 extent permitted by applicable federal laws, rules and regu-
16 lations, such insurer has sent to its shareholders a statement 
17 containing the information required by this section and such 
18 offer, request, invitation, agreement or acquisition has been 
19 approved by the commissioner in the manner hereinafter 

20 prescribed. 

21 For purposes of this section: A domestic insurer shall 
22 include any other person controlling a domestic insurer 
23 unless such other person is either directly or through its 

24 affiliates primarily engaged in business other than the business 

25 of insurance. 
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26 (b) Content of statement.-The statement to be filed with 
27 the commissioner hereunder shall be made under oath or 
28 affirmation and shall contain the following information: 

29 (1) The name and address of each person by whom or 
30 on whose behalf the merger or other acquisition of control 
31 referred to in subsection (a) is to be effected (hereinafter 
32 called "acquiring party"), and 

33 (i) If such person is an individual, his principal occupa-
34 tion and all offices and positions held during the past five 
35 years, and any conviction of crimes other than minor traffic 
36 violations during the past ten years; 

37 (ii) If such person is not an individual, a report of 

38 the nature of its business operations during the past five 
39 years or for such lesser period as such person and any 
40 predecessors thereof shall have been in existence; an informa-
41 tive description of the business intended to be done by such 
42 person and such person's subsidiaries; and a list of all 
43 individuals who are or who have been selected to become 
44 directors or executive officers of such person, or who perform 
45 or will perform functions appropriate to such positions. Such 
46 list shall include for each such individual the information 
4 7 required by paragraph (i) of this subsection. 

48 (2) The source, nature and amount of the consideration 
49 used or to be used in effecting the merger or other acquisition 
50 of control, a description of any transaction wherein funds were 
51 or are to be obtained for any such purpose, and the identity 
52 of persons furnishing such consideration: Provided, That where 
53 a source of such consideration is a loan made in the lender's 
54 ordinary course of business, the identity of the lender shall 
55 remain confidential, if the person filing such statement so 
56 requests. 

57 (3) Fully audited financial information as to the earnings 
58 and financial condition of each acquiring party for the 

59 preceding five fiscal years of each such acquiring party 
60 (or for such lesser period as such acquiring party and any 
61 predecessors thereof shall have been in existence), and similar 
62 unaudited information as of a date not earlier than ninety 
63 days prior to the filing of the statement. 
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64 (4) Any plans or proposals which each acqwnng party 
65 may have to liquidate such insurer, to sell its assets or 
66 merge or consolidate it with any person, or to make any 
67 other material change in its business or corporate structure or 
68 management. 

69 (5) The number of shares of any security referred to 
70 in subsection (a) which each acquiring party proposes to 
71 acquire, and the terms of the offer, request, invitation, 
72 agreement or acquisition referred to in subsection (a), and 
73 a statement as to the method by which the fairness of the 
7 4 proposal was arrived at. 

75 (6) The amount of each class of any security referred 
76 to in subsection (a) which is beneficially owned or concerning 
77 which there is a right to acquire beneficial ownership by 
78 each acquiring party. 

79 (7) A full description of any contracts, arrangements or 
80 understanding with respect to any security referred to in 
81 subsection (a) in which any acquiring party is involved, 
82 including but not limited to transfer of any of the securities, 
83 joint ventures, loan or option arrangements, puts or calls, 
84 guarantees of loans, guarantees against loss or guarantees of 
85 profits, division of losses or profits, or the giving or with-
86 holding of proxies. Such description shall identify the persons 
87 with whom such contracts, arrangements or understandings 
88 have been entered into. 

89 (8) A description of the purchase of any security re-
90 ferred to in subsection (a) during the twelve calendar months 
91 preceding the filing of the statement, by any acquiring 
92 party, including the dates of purchase, names of the pur-

93 chasers, and consideration paid or agreed to be paid therefor. 

94 (9) A description of any recommendations to purchase 
95 any security referred to in subsection (a) made during the 

96 twelve calendar months preceding the filing of the statement, 
97 by any acquiring party, or by anyone based upon inter-

98 views or at the suggestion of such acquiring party. 

99 (IO) Copies of all tender offers for, requests or invita-

100 tions for tenders of, exchange offers for, and agreements to 
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101 acquire or exchange any securities referred to in subsection 
l 02 (a), and (if distributed) of additional soliciting material 
103 relating thereto. 

104 (11) The terms of any agreement, contract or under-
105 standing made with any broker-dealer as to solicitation of 
106 securities referred to in subsection (a) for tender, and the 
107 amount of any fees, commissions or other compensation to 
108 be paid to broker-dealers with regard thereto. 

109 (12) Such additional information as the commissioner may 
110 by rule or regulation prescribe as necessary or appropriate 
111 for the protection of policyholders and security holders of the 
112 insurer or in the public interest. 

113 H the person required to file the statement referred to 
114 in subsection (a) is a partnership, limited partnership, syndi-
115 cate or other group, the commissioner may require that 
116 the information called for by subdivisions (1) through (12) 
117 of this subsection shall be given with respect to each partner 
118 of such partnership or limited partnership, each member of 
119 such syndicate or group, and each person who controls such 
120 partner or member. If any partner, member or person is 
121 a corporation or the person required to file the statement 
122 referred to in subsection (a) is a corporation, the com-
123 missioner may require that the information called for by 
124 subdivisions (1) through (12) shall be given with respect 
125 to such corporation, and each person who is directly or 
126 indirectly the beneficial owner of more than ten percent of 
127 the outstanding voting securities of such corporation. 

128 H any material change occurs in the facts set forth in 
129 the statement filed with the commissioner and sent to such 
130 insurer pursuant to this section, an amendment setting forth 
131 such change, together with copies of all documents and other 
132 material relevant to such change, shall be filed with the 
133 commissioner and sent to such insurer within two business 
134 days after the person learns of such change. Such insurer 
135 shall send such amendment to its shareholders. 

136. (c) Alternative filing materials.-If any offer, request, in-
137 vitation, agreement or acquisition referred to in subsection 
138 (a) is proposed to be made by means of a registration state-
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139 ment under the Securities Act of 1933 or in circumstances 

140 requiring the disclosure of similar information under the 

141 Securities Exchange Act of 1934, or under a state law 

142 requiring similar registration or disclosure, the person required 

143 to file the statement referred to in subsection (a) may utiliu 

144 such documents in furnishing the information called for by 

145 that statement. 

146 (d)  Approved by commissioner; hearings.-(}) The com-

147 missioner shall approve any merger or other acquisition 

148 of control referred to in subsection (a) unless, after a public 

149 hearing thereon, he finds that any of the following con-
150 ditions exist: 

151 (i) After the change of control the domestic insurer 
152 referred to in subsection (a) would not be able to satisfy 
153 the requirements for the issuance of a license to write the 
154 line or lines of insurance for which it is presently authorized; 

155 (ii) the effect of the merger or other acquisition of 
156 control would be substantially to lessen competition in in-
157 surance in this state or tend to create a monopoly therein; 

158 (iii) the financial condition of any acquiring party is such 
159 as might jeopardize the financial stability of the insurer, 
160 or prejudice the interest of its policyholders or the interests 
161 of any remaining security holders who are unaffiliated with 
162 1;uch acquiring party; 

163 (iv) the terms of the offer, request, invitation, agreement 
164 or acquisition referred to in subsection (a) are unfair and 
165 unreasonable to the security holders of the insurer; 

166 (v) the plans or proposals which the acquiring party has 
167 to liquidate the insurer, sell its assets or consolidate or 
168 merge it with any person, or to make any other material 
169 change in its business or corporate structure or management, 
170 are unfair and unreasonable to policyholders of the insurer 

171 and not in the public interest; or 

172 (vi) the competence, experience and integrity of those 

173 persons who would control the operation of the insurer are 

174 such that it would not be in the interest of policyholders of 
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175 the insurer and of the public to permit the merger or other 
176 acquisition of control. 

177 ( 2) The public hearing referred to in subdivision ( 1), sub-
178 section (d) of this section shall be held within sixty days after 
179 the statement required by subsection (a)  is filed, and at least 
180 fifteen days' notice thereof shall be given by the commissioner 

181 to the person filing the statement. Not less than seven days' 
182 notice of such public hearing shall be given by the person 
183 filing the statement to the insurer and to such other persons 
184 as may be designated by the commissioner. The insurer 
185 shall give such notice to its security holders. The commissioner 
186 shall make a determination within forty-five days after the 
187 conclusion of such hearing. 

188 (e) Mailings to shareholders; payment of expenses.-To 
189 the extent permitted by applicable federal laws, rules and 
190 regulations, all statements, amendments, or other material 
191 filed pursuant to subsections (a) or (b) of this section, and 
192 all notices of public hearings held pursuant to subsection 
193 (d) of this section, shall be malled by the insurer to its 
194 shareholders within five business days after the insurer has 
195 received such statements, amendments, other material, or 
196 notices. The expenses of mailing shall be borne by the 
197 person making the filing. As security for the payment of 
I 98 such expenses, such person shall file with the commissioner 
199 an acceptable bond or other deposit in an amount to be 
200 determined by the commissioner. 

201 ( f)  Exemptions.-The provisions of this section shall not 
202 apply to: 

203 (i) Any offers, requests, invitations, agreements or ac-
204 quisitions by the person referred to in subsection (a) of 
205 this section of any voting security referred to in said sub-
206 section (a) which, immediately prior to the consummation 
207 of such offer, request, invitation, agreement or acquisition, 
208 was not issued and outstanding; 

209 (ii) any offer, request, invitation, agreement or acqutsi-
210 tion which the commissioner by order shall exempt therefrom 
211 as (I) not having been made or entered into for the purpose 
212 and not having the effect of changing or influencing the 
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213 control of a domestic insurer, or (2) as otherwise not com-
214 prehended within the purposes of this section. 

215 (g) Violations.-The following shall be violations of this 
216 section: 

217 (i) The failure to file any statement, amendment or other 
218 material required to be filed pursuant to subsection (a) or 
2 I 9 (b) of this section; or 

220 (ii) the effectuation or any attempt to effectuate an 
221 acquisition of control of, or merger with, a domestic insurer 
222 unless the commissioner has given his approval thereto. 

223 (h) Jurisdiction; consent to service of process.-The courts 
224 of this state are hereby vested with jurisdiction over every 
225 person not resident, domiciled or authorized to do business 
226 in this state who files a statement with the commissioner 
227 under this section, and over all actions involving such person 
228 arising out of violations of this section, and each such person 
229 shall be deemed to have performed acts equivalent to and 
230 constituting an appointment by such a person of the auditor 
231 of the state to be his true and lawful attorney upon whom 
232 may be served all lawful process in any action, suit or 
233 proceeding arising out of violations of this section. Copies 
234 of all such lawful process shall be served on the auditor and 
235 transmitted by registered or certified mail by the auditor 
236 to such person at his last known address. 

§33-27-4. Registration of insurers. 

1 (a) Registration.-Every insurer which is authorized to do 
2 business in this state and which is a member of an insurance 

3 holding company system shall register with the commissioner, 
4 except a foreign insurer subject to disclosure requirements and 

5 standards adopted by statute or regulation in the jurisdiction of 

6 its domicile which are substantially similar to those contained 

7 in this section. Any insurer which is subject to registration un-

8 der this section shall register within sixty days after the effec-

9 tive date of this article or fifteen days after it becomes subject 

IO to registration, whichever is later, unless the commissioner for 

11 good cause shown extends the time for registration, and then 

12 within such extended time. The commissioner may require any 
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13 authorized insurer which is a member of a holding company 
14 system which is not subject to registration under this section 
15  to  furnish a copy of the registration statement or other infor-
16 mation filed by such insurance company with the insurance 
17 regulatory authority of domiciliary jurisdiction. 

18 (b) Information and form required.-Bvery insurer subject 
19 to registration shall file a registration statement on a form pro-
20 vided by the commissioner, which shall contain current infor-
21 mation about: 

22 (i) The capital structure, general financial condition, own-
23 ership and management of the insurer and any person control-
24 ling the insurer. 

25 (ii) The identity of every member of the insurance holding 
26 company system. 

27 (iii) The following agreements in force, relationships sub-
28 sisting, and transactions currently outstanding between such 
29 insurer and its affiliates: 

30 (1) Loans, other investments, or purchases, sales or ex-
31 changes of securities of the affiliates by the insurer or of the 
32 insurer by its affiliates: 

33 (�) Purchases, sales or exchanges of assets; 

34 (3) Transactions not in the ordinary course of business; 

35 ( 4) Guarantees or undertakings for the benefit of an affiliate 
36 which result in an actual contingent exposure of the insurer's 
37 assets to liability, other than insurance contracts entered into 
38 in the ordinary course of the insurer's business; 

39 (5) All management and service contracts and all cost-
40 sharing arrangements, other than cost allocation arrangements 
41 based upon generally accepted accounting principals; and 

42 (6) Reinsurance agreements covering all or substantially 
43 all of one or more lines of insurance of the ceding company. 

44 (iv) Other matten concerning transactions between regis-
45 tered insurers and any affiliates as may be included from time 
46 to time in any registration forms adopted or approved by the 
47 commissioner. 
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48 (c) Materiality.-No information need be disclosed on the 
49 registration statement filed pursuant to subsection (b) of this 
50 section if such information is not material for the purposes of 
51 this section. Unless the commissioner by rule, regulation or 
52 order provides otherwise, sales, purchases, exchanges, loans 
53 or extensions of credit, or investments, involving one half of 
54 one percent or less of an insurer's admitted assets as of the 
55 thirty-first day of December next preceding shall not be deemed 
56 material for purposes of this section. 

57 (d) Amendments to registration statements.-Each regis-
58 tered insurer shall keep current the information required to be 
59 disclosed in its registration statement by reporting all material 
60 changes or additions on amendment forms provided by the 
61 commissioner within fifteen days after the end of the month in 
62 which it learns of each such change or addition: Provided, 

63 That, subject to subsection (c) of section five of this article, 
64 each registered insurer shall so report all dividends and other 
65 distributions to shareholders within two business days follow-
66 ing the declaration thereof. 

67 (e) Termination of registration.-The commissioner shall 
68 terminate the registration of any insurer which demonstrates 
69 that it no longer is a member of an insurance holding com-
70 pany system. 

71 (f) Consolidated filing.-Tbe commissioner may require or 
72 allow two or more affiliated insurers subject to registration 
73 hereunder to file a consolidated registration statement or con-
7 4 solidated reports amending their consolidated registration state-
75 ment or their individual registration statements. 

76 (g) Alternative registration.-The commissioner may allow 

77 an insurer which is authorized to do business in this state and 

78 which is part of an insurance holding company system to regis-
79 ter on behalf of any affiliated insurer which is required to 

80 register under subsection (a) of this section and to file all in-

81 formation and material required to be filed under this section. 

82 (b) Exemptions.-The provisions of this section shall not 

83 apply to any insurer, information or transaction if and to the 

84 extent that the commissioner by rule, regulation or order shall 

85 exempt the same from the provisions of this section. 
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86 (i) Disclaimer.-Any person may file with the commis-
87 sioner a disclaimer of affiliation with any authorized insurer or 
88 such a disclaimer may be filed by such insurer or any member 
89 of an insurance holding company system. The disclaimer shall 
90 fully disclose all material relationships and bases for affilia-
91  tion between such person and such insurer as well as the basis 
92 for disclaiming such affiliation. After a disclaimer bas been 
93 filed, the insurer shall be relieved of any duty to register or 
94 report under this section which may arise out of the insurer's 
95 relationship with such person unless and until the commis-
96 sioner disallows such a disclaimer. The commissioner shall dis-
97 allow such a disclaimer only after furnishing all parties in in-
98 terest with notice and opportunity to be heard and after mak-
99 ing specific findings of fact to support such disallowance. 

100 (j) Violations.-The failure to file a registration statement 
10 1 or any amendment thereto required by this section within the 
102 time specified for such filing shall be a violation of this sec-
103 tion. 

§33-27-5. Standards. 

1 (a) Transactions with affiliates.-Material transactions by 
2 registered insurers with their affiliates shall be subject to the 
3 following standards: 

4 ( 1 ) The terms shall be fair and reasonable; 

5 (2) The books, accounts and records of each party shall be 
6 so maintained as to clearly and accurately disclose the precise 
7 nature and details of the transactions; and 

8 (3) The insurer's surplus as regards policyholders following 
9 any dividends or distributions to shareholder affiliates shall be 

10 reasonable in relation to the insurer's outstanding liabilities 
1 1  and adequate to its financial needs. 

12 (b) Adequacy of surplus.-For purposes of this article, in 
13 determining whether an insurer's surplus as regards policy-
14 holders is reasonable in relation to the insurer's outstanding 
15 liabilities and adequate to its financial needs, the following 
16 factors, among others, shall be considered: 

17 (1) The size of the insurer as measured by its assets, capi-
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18 tal and surplus, reserves, premium writings, insurance in force 
19 and other appropriate criteria; 

20 (2) The extent to which the insurer's business is diversified 
21 among the several lines of insurance; 

22 (3) The number and size of risks insured in each line of 
23 business; 

24 ( 4)  The extent of the geographical dispersion of the in-
25 surer's insured risks; 

26 (5) The nature and extent of the insurer's reinsurance pro-
27 gram; 

28 (6) The quality, diversification and liquidity of the insur-
29 er's investment portfolio; 

30 (7) The recent past and projected future trend in the size 
31 of the insurer's surplus as regards policyholders; 

32 (8) The surplus as regards policyholders maintained by 
33 other camparable insurers; and 

34 (9) The adequacy of the insurer's reserves. 

35 (c) Dividends and other distributions.-No insurer subject 
36 to registration under section four of this article shall pay any 
37 extraordinary dividend or make any other extraordinary dis-
38 tribution to its shareholders until (i) thirty days after the com-
39 missioner has received notice of the declaration thereof and 
40 has not within such period disapproved such payment, or (ii) 
41 the commissioner shall have approved such payment within 
42 such thirty-day period. 

43 For purposes of this section, an extraordinary dividend or 
44 distribution includes any dividend or distribution of cash or 

45 other property, whose fair market value together with that of 
46 other dividends or distributions made within the preceding 

47 twelve months exceeds the greater of (i) ten percent of such 
48 insurer's surplus as regards policyholders as of the thirty-first 

49 day of December next preceding, or (ii) the net gain from 

50 operations of such insurer, if such insurer is a life insurer, or 

51 the net investment income, if such insurer is not a life insurer, 

52 for the twelve-month period ending the thirty-first day of De-

t 
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· 53 cember. next preceding, but shall not include pro rata distri-

54 butions of any class of the insurer's own securities. 

55 Notwithstanding any other provision of law, an insurer may 

56 declare an extraordinary dividend or distribution which is con-

57 ditional upon the commissioner's approval thereof, and such a 

58 declaration shall confer no rights upon shareholders until (i) 

59 the commissioner has approved the payment of such dividend 

60 or distribution or (ii) the commissioner has not disapproved 

61 such payment within the thirty-day period referred to above. 

§33-27-6. Examination. 

1 (a) Power of commissioner.-Subject to the limitation con-

2 tained in this section and in addition to the powers which the 

3 commissioner has under other articles of this chapter relating to 
4 the examination of insurers, the commissioner shall also have 

5 the power to order any insurer registered under section four. of 

6 this article to produce such records, books or other informa-
7 tion papers in the possession of the insurer or its affiliates as 
8 shall be necessary to ascertain the financial condition or legal-
9 ity of conduct of such insurer. In the event that such insurer 

10 fails to comply with such order, the commissioner shall have 
11 the power to examine such affiliates to obtain such informa-
12 tion. 

13 (b) Purpose and limitation of examination.-The commis-
14 sioner shall exercise his power under subsection (a) above only 

15 if the examination of the insurer under other articles of this 

16 chapter is inadequate or the interests of the policyholders of 

17 such insurer may be adversely affected. 

18 (c) Use of consultants.-The commissioner may retain at 
19 the registered insurer's expense such attorneys, actuaries, ac-
20 countants and other experts not other.wise a part of the com-
21 missioner's staff as shall be reasonably necessary to assist in 
22 the conduct of the examination under subsection (a) above. 
23 Any person so retained shall be under the direction and con-
24 trol of the commissioner and shall act in a purely advisory 
25 capacity. 

26 (d) Expenses.-Each registered insurer producing for ex-
27 amination records, books and papers pursuant to subsection 
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28 (a) above shall be liable for and shall pay the expense of such 
29 examination in accordance with applicable laws of this state. 

§33-27-7. Confidential treatment. 

1 All information, documents and copies thereof obtained by 
2 or disclosed to the commissioner or any other person in the 
3 course of an examination or investigation made pursuant to 
4 section six of this article and all information reported pursuant 
5 to section four of this article, shall be given confidential treat-
6 ment and shall not be subject to subpoena and shall not be 
7 made public by the commissioner or any other person, except 
8 to insurance departments of other states, without the prior 
9 written consent of the insurer to which it pertains unless the 

10 commissioner, after giving the insurer and its affiliates who 
11 would be affected thereby, notice and opportunity to be heard, 
12 determines that the interests of policyholders, shareholders or 
13 the public will be served by the publication thereof, in which 
14 event he may publish all or any part thereof in such manner 
15 as he may deem appropriate. 

§33-27-8. Injunctiom; prohibitions against voting secnrities; se-

questration of voting secnrities. 

1 (a) /njunctions.-Whenever it appears to the commissioner 
2 that any person or any director, officer, employee or agent 
3 thereof bas committed or is about to commit a violation of this 
4 article or of any rule, regulation or order issued by the com-
5 missioner hereunder, the commissioner may apply to the cir-
6 cuit court for an order enjoining such person or such director, 
7 officer, employee or agent thereof from violating or continuing 
8 to violate this chapter or any such rule, regulation or order, 
9 and for such other equitable relief as the nature of the case 

10 and the interests of the insurer's policyholders, creditors and 
11 shareholders or the public may require. 

12 (b) Voting of securities; when prohibited.-No security 

13 which is the subject of any agreement or arrangement regard-
14 ing acquisition, or which is acquired or to be acquired, in 

15 contravention of the provisions of this article or of any rule, 

16 regulation or order issued by the commissioner hereunder may 

17 be voted at any shareholders' meeting, or may be counted for 

18 quorum purposes, and any action of shareholders requiring the 
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19 affirmative vote of a percentage of shares may be taken as 
20 though such securities were not issued and outstanding; but 
21 no action taken at any such meeting shall be invalidated by 
22 the voting of such securities, unless the action would materially 
23 affect control of the insur�r or unless the courts of this state 
24 have so ordered. If an insurer or the commissioner has reason 
25 to believe that any security of the insurer has been or is about 
26 to be acquired in contravention of the provisions of this article 
27 or of any rule, regulation or order issued by the commissioner 
28 hereunder the insurer or the commissioner may apply to the 
29 circuit court to enjoin any offer, request, invitation, agreement 
30 or acquisition made in contravention of section four of this 
31 article, or any rule, regulation or order issued by the commis-
32 sioner thereunder to enjoin the voting of any security so ac-
33 quired, to void any vote of such security already cast at any 
34 meeting of shareholders, and for such other equitable relief 
35 as the nature of the case and the interests of the insurer's 
36 policyholders, creditors and shareholders or the public may 
37 require. 

38 (c) Sequestration of voting securities.-In any case where a 
39 person has acquired or is proposing to acquire any voting se-
40 curities in violation of this article or any rule, regulation or 
41 order issued by the commissioner hereunder, the circuit court 
42 may, on such notice as the court deems appropriate, upon the 
43 application of the insurer or the commissioner seize or seques-
44 ter any voting securities of the insurer owned directly or in-
45 directly by such person, and issue such orders with respect 
46 thereto as may be appropriate to effectuate the provisions of 
47 this article. Notwithstanding any other provisions of law, for 
48 the purposes of this article, the situs of the ownership of the 
49 securities of domestic insurers shall be deemed to be in this 
50 state. 

§33-27-9. Criminal proceedings. 

1 Whenever it appears to the commissioner that any person 
2 or any director, officer, employee or agent thereof has com-
3 mitted a willful violation of this article, the commissioner may 
4 cause criminal proceedings to be instituted against such per-
5 son or the responsible director, officer, employee or agent 
6 thereof. Any insurer who willfully violates this article shall be 
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7 guilty of a misdemeanor, and, upon conviction thereof, shall be 

8 fined not more than ten thousand dollars. Any individual who 

9 willfully violates this article shall be guilty of a misdemeanor, 

10 and, upon conviction thereof, shall be fined not more than 

11 ten thousand dollars or, if such willful violation involves the 

12 deliberate perpetration of a fraud upon the commissioner, be 

13 imprisoned not more than two years or both fined and im-

14 prisoned. 

§33-27-10. Receivership. 

1 Whenever it appears to the commissioner that any person 

2 has committed a violation of this article which so impairs 

3 the financial condition of a domestic insurer as to threaten 

4 insolvency or make the further transaction of business by it 

5 hazardous to its policyholders, creditors, shareholders or 

6 the public, then the com.missioner may take possession of the 

7 property of such domestic insurer and proceed as provided 

8 in article ten of this chapter. 

§33-27-11. Revocation, suspension or nonreoewal of insurer's 
license. 

Whenever it appears to the commissioner that any person 

2 has committed a violation of this article which makes the 

3 continued operation of an insurer contrary to the interests 

4 

5 

of policyholders or the public, the commissioner may, after 

giving notice and an opportunity to be beard, determine to 

6 suspend, revoke or refuse to renew such insurer's license or 

authority to do business in this state for such period as he 

finds is required for the protection of policyholders or the 
7 

8 

9 public. 

§33-27-12. Conflict with other laws. 

I All laws and parts of laws of this state inconsistent with 

2 this article are hereby superseded with respect to matters 

3 covered by this article. 
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CHAPTER 56 
(H. I. 1072-ly Mr. Tonkovich) 

[Passed March 81 1974; in effect nioety days from passage. Approved by the Governor.] 

AN. ACT to amend and reenact section one, article eleven, chap
ter fifty-six of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to expansion of 

the membership of the judicial council to include a judge of a 
court of limited jurisdiction. 

Be it enacted by the Legislature of West Virginia: 

That section one, article eleven, chapter fifty-six of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

.ARTICLE 11. JUDICIAL COUNCIL FOR STIJDY OF PROCEDURE 
AND PRACTICE. 

§56-11-1. Created; purpose; composition; qualifications, appoint-

ment and political affiliation of members. 

l There is hereby created a judicial council for the continu-
2 ous study of the organization, rules and methods of procedure 
3 and practice of the judicial system of the state. It shall be 
4 composed of one judge of the supreme court of appeals, 
5 three circuit judges, one judge of a statutory court of record 
6 and four practicing attomeys and one member of the faculty 
7 of the college of law of West Virginia University, who shall 
8 be appointed by the govemor. Not more than three judges and 
9 two attorneys shall be members of any one political party. 

CHAPTER 57 
(H. I. 725-ly Mr. Kopp ■ncl Mr. Kop■lman) 

[Passed March 9, 1974; In effect July 1> 197-4. Approved by the Governor,) 

AN ACT to amend and reenact sections one, two, three and four, 
article five-c, chapter twenty-one of the code of West Virginia, 
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one thousand nine hundred thirty-one, as amended, relating 
to reducing number of employees in definition of employer; in
creasing minimum wage and reducing maximum hours for 
overtime compensation standards for employees; allowing and 
fixing certain credits. 

Be it enacted by the Legislature of West Virginia: 

That sections one, two, three and four, article five-c, chapter 
twenty-one of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, be amended and reenacted to read as follows: 

ARTICLE SC. MINIMUM WAGE AND MAXIMUM HOURS STAN-

DARDS FOR EMPLOYEES. 

§2l-5C-l. Definitions. 
§21-5C-2. Minimum wages. 
§2l-5C-3. Maximum hours: overtime compensation. 
§21-SC-4. Credits. 

§21-SC-l. Definitions. 

I As used in this article: 

2 (a) "Commissioner" means the commissioner of labor or 
3 his duly authorized representatives. 

4 (b) "Wage and hour director" means the wage and hour 
5 director appointed by the commissioner of labor as chief of 
6 the wage and hour division. 

7 (c) "Wage" means compensation due an employee by rea- · 
8 son of his employment. 

9 (d) "Employ" means to hire or permit to work. 

IO ( e) "Employer" includes the state of West Virginia, its 
11 agencies, departments and all its political subdivisions, any 
12 individual, partnership, association, public or private corpora-
13 lion, or any person or group of persons acting directly 
14 or indirectly in the interest of any employer in relation to an 
15 employee; and who employs during any calendar week 
16 six or more employees as herein defined in any one separate, 
17 distinct and permanent location or business establishment: 
I 8 Provided, That the term "employer" shall not include any 
19 individual, partnership, association, corporation, person or 
20 group of persons or similar unit if eighty percent of the persons 
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21 employed by him are subject to any federal act relating to 
22 minimum wage, maximum hours and overtime compensation. 

23 (f) "Employee" includes any individual employed by an 
24 employer but shall not include: (1) Any individual employed 
25 by the United States; (2) any individual engaged in the 
26 activities of an educational, charitable, religious, fraternal 
27 or nonprofit organization where the employer-employee rela-
28 tionship does not in fact exist, or where the services rendered 
29 to such organizations are on a voluntary basis; ( 3) newsboys, 
30 shoeshine boys, golf caddies, pin boys and pin chasers in 
31 bowling lanes; ( 4) traveling salesmen and outside salesmen; 
32 (5) services performed by an individual in the employ of his 
33 parent, son, daughter or spouse; (6) any individual employed 
34 in a bona fide professional, executive or administrative capa-
35 city; (7) any person whose employment is for the purpose of 
36 on-the-job training; ( 8) any person having a physical or 
37 mental handicap so severe as to prevent his employment or 
38 employment training in any training or employment facility 
39 other than a nonprofit sheltered workshop; (9) any in-
40 dividual employed in a boys or girls summer camp; (10) any 
41 person sixty-two years of age or over who receives old-age or 
42 survivors benefits from the social security administration; 
43 ( 11) any individual employed in agriculture as the word 
44 agriculture is defined in the Fair Labor Standards Act of 
45 1938, as amended; (12) any individual employed as a fire-
46 fighter by the state or agency thereof; (13) ushers in theaters; 
47 (14) any individual employed on a part-time basis who is a 
48 student in any recognized school or college; ( 15) any in-
49 dividual employed by a local or interurban motorbus carrier; 
50 ( 16) so far as the maximum hours and overtime compensation 
51 provisions of this article are concerned, any salesman, parts-
52 man or mechanic primarily engaged in selling or servicing auto-

53 mobiles, trailers, trucks, farm implements, or aircraft if 
54 employed by a nonmanufacturing establishment primarily en-
55 gaged in the business of selling such vehicles to ultimate 
56 purchasers; (17) any employee with respect to whom the 
57 United States Department of Transportation has statutory 
58 authority to establish qualifications and maximum hours of 
59 service. 

60 (g) "Workweek" means a regularly recurring period of 
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61 one hundred sixty-eight hours in the form of seven consecutive 
62 twenty-four-hour periods, need not coincide with the calendar 
63 week, and may begin any day of the calendar week and any 
64 hour of the day. 

65 (h} "Hours worked," in determining for the purposes of 
66 sections two and three of this article, the hours for which 
67 an employee is employed, there shall be excluded any time 
68 spent in changing clothes or washing at the beginning or end 
69 of each workday, time spent in walking, riding or traveling 
70 to and from the actual place of performance of the principal 
71 activity or activities which such employee is employed to 
72 perform and activities which are preliminary to or postliminary 
73 to said principal activity or activities, subject to such exceptions 
74 as the commissioner may by rules and regulations define. 

§21-SC-2. Minimum wages. 

1 On and after the first day of July, one thousand nine bun-
2 dred seventy-four and until the thirtieth day of June, one 
3 thousand nine hundred seventy-five, every employer shall pay 
4 to each of his employees wages at a rate not less than one dol-
5 lar and eighty cents per hour; on and after the first day of 
6 July, one thousand nine hundred seventy-five, every employer 
7 shall pay to each of his employees wages at a rate not less 
8 than two dollars per hour. 

§21-SC-3. Maximum boon; overtime compensation. 

1 (a) On and after the first day of July, one thousand nine 
2 hundred seventy-four, and until the thirtieth day of June, one 
3 thousand nine hundred seventy-five, no employer shall employ 
4 any of his employees for a workweek longer than forty-six 
5 hours, unless such employee receives compensation for his 
6 employment in excess of the hours above specified at a rate of 
7 not less than one and one-half times the regular rate at which he 
8 is employed; on and after the first day of July, one thousand 
9 nine hundred seventy-five, no employer shall employ any of 

10 his employees for a workweek longer than forty-four hours, 
11 unless such employee receives compensation for his employment 
12 in excess of the hours above specified at a rate not less than one 
13 and one-half times the regular rate at which he is employed. 

14 (b} As used in this section the "regular rate" at which an 
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15 employee is employed shall be deemed to include all remuner-
16 ation for employment paid to, or on behalf of, the employee, 
17 but shall not be deemed to include: 

18 (1) Sums paid as gifts; payments in the nature of gifts made 
19 at Christmas time or on other special occasions, as a reward 
20 for service, the amounts of which are not measured by or 
21 dependent on hours worked, production, or efficiency; 

22 (2) Payments made for occasional periods when no work is 
23 performed due to vacation, holiday, illness, failure of the em-
24 ployer to provide sufficient work, or other similar cause; 
25 reasonable payments for traveling expenses, or other expenses, 
26 incurred by an employee in the furtherance of his employer's 
27 interests and properly reimbursable by the employer, and other 
28 similar payments to an employee which are not made as com-
29 pensation for his hours of employment; 

30 (3) Sums paid in recognition of services performed during 
31 a given period if either, (a) both the fact that payment is to 
32 be made and the amount of the payment are determined at the 
33 sole discretion of the employer at or near the end of the period 
34 and not pursuant to any prior contract, agreement or promise 
35 causing the employee to expect such payments regularly; or (b) 
36 the payments are made pursuant to a bona fide profit-sharing 
37 plan or trust or bona fide thrift or savings plan, meeting the 
38 requirements of the commissioner set fonh in appropriate 
39 regulation which he shall issue, having due regard among other 
40 relevant factors, to the extent to which the amounts paid to 
41 the employee are determined without regard to hours of work, 
42 production or efficiency; or (c)  the payments are talent fees 
43 (as such talent fees are defined and delimited by regulations of 
44 the commissioner) paid to performers, including announcers, 
45 on radio and television programs; 

46 (4) Contributions irrevocably made by an employer to a 
47 trustee or third person pursuant to a bona fide plan for pro-
48 viding old-age, retirement, life, accident, or health insurance or 
49 similar benefits for employees; 

50 (5) Extra compensation provided by a premium rate paid 
51 for certain hours worked by the employee in any day or work-
52 week because such hours are hours worked in excess of eight 
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53 in a day or in excess of the maximum workweek applicable to 
54 such employee under subsection (a) or in excess of the em-
55 ployee's normal working hours or regular working hours, as 
56 the case may be; 

57 (6) Extra compensation provided by a premium rate paid 
58 for work by the employee on Saturdays, Sundays, holidays or 
59 regular days of rest, or on the sixth or seventh day of the work-
60 week, where such premium rate is not less than one and one-
61 half times the rate established in good faith for like work per-
62 formed in nonovertime hours on other days; or 

63 (7) Extra compensation provided by a premium rate paid 
64 to the employee, in pursuance of an applicable employment 
65 contract or collective bargaining agreement, for work outside 
66 of the hours established in good faith by the contract or agree--
67 ment as the basic, normal or regular workweek where such 
68 premium rate is not less than one and one-half times the rate 
69 established in good faith by the contract or agreement for like 
70 work performed during such workweek. 

71 (c) No employer shall be deemed to have violated subsec-
72 tion (a) by employing any employee for a workweek in excess 
73 of the maximum workweek applicable to such employee under 
74 subsection (a) if such employee is employed pursuant to a 
7 5 bona fide individual contract, or pursuant to an agreement 
76 made as a result of collective bargaining by representatives of 
77 employees, if the duties of such employee necessitate irregular 
78 hours of work, and the contract or agreement (1) specifies a 
79 regular rate of pay of not less than the minimum hourly rate 
80 provided in section two and compensation at not less than one 
81 and one-half times such rate for all hours worked in excess 
82 of such maximum workweek, and (2) provides a weekly guar-
83 anty of pay for not more than sixty hours based on the rates 
84 so specified. 

85 (d) No employer shall be deemed to have violated subsec-
86 tion (a) by employing any employee for a workweek in excess 
87 of the maximum workweek applicable to such employee under 
88 such subsection if, pursuant to an agreement or understanding 
89 arrived at between the employer and the employee before per-
90 formance of the work, the amount paid to the employee for 
91 . the number of hours worked by him in such workweek in ex-
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92 cess of the maximum workweek applicable to such employee 
93 under such subsection: 

94 (1) In the case of an employee employed at piece rates, is 
95 computed at piece rates not less than one and one-half times 
96 the bona fide piece rates applicable to the same work when 
97 performed during nonovertime hours; or 

98 
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(2) In the case of an employee performing two or more 
kinds of work for which different hourly or piece rates have 
been established, is computed at rates not less than one and 
one-half times such bona fide rates applicable to the same 
work when performed during nonovertime hours; or 

(3) Is computed at a rate not less than one and one-half 
times the rate established by such agreement or understanding 
as the basic rate to be used in computing overtime compensa
tion thereunder: Provided, That the rate so established shall 
be authorized by regulation by the commissioner as being sub
stantially equivalent to the average hourly earnings of the em
ployee, exclusive of overtime premiums, in the particular work 
over a representative period of time; and if (i) the employee's 
average hourly earuings for the workweek exclusive of pay
ments described in subdivisions (1) through (7) of subsection 
(b) are not less than the minimum hourly rate required by ap
plicable law, and (ii) extra overtime compensation is proper
ly computed and paid on other forms of additional pay re
quired to be included in computing the regular rate. 

117 ( e) Extra compensation paid as described in subdivisions 
118 (5), (6) and (7) of subsection {b) shall be creditable toward 
l 19 overtime compensation payable pursuant to this section. 

§21-SC-4. Credits. 

I In determining whether an employer is paying an employee 
2 wages and overtime compensation as provided in sections two 
3 and three of this article, there shall be provided in accordance 
4 with the regulations which shall be promulgated by the com-
5 missioner a credit to the employer of twenty percent of the 
6 hourly rate of the amount paid an employee customarily re-
7 ceiving gratuities, and a reasonable credit for board and lodging 
8 furnished to an employee. The commissioner shall pro-
9 mulgate regulations relating to maximum allowances to em-
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10 ployers for room and board furnished to employees: Pro-
11 vided, That the employer shall be required to furnish to the 
12 commissioner upon request, documentary evidence that the 
13 employee is receiving at least twenty percent of the minimum 
14 wage in gratuities or is receiving room and lodging in accord-
15 ance with the rules and regulations promulgated by the com-
16 missioner. 

CHAPTER 58 
(Com. Sub. for H. II. 694-lly M,. $poker, Mr. McManUs, and Ml'. Belknap) 

[Passed Febtuaey 27, 1974; in effect ninety days from passage. Approved by the Governor.) 

AN ACT to amend chapter twenty-one of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, by adding 
thereto a new article, designated article nine, relating to safety 
standards for mobile homes; granting authority to the depart
ment of labor for the enforcement of standards; defining cer
tain terms relating thereto; requiring the department of labor to 
promulgate rules and regulations with respect thereto; regulating 
the sale, rental, leasing and manufacturing of mobile homes; re
quiring department seal to be placed on all mobile homes rented 
or sold in this state; providing for reciprocity with other states; 
establishing fees to be paid by mobile home manufacturers; 
exempting certain mobile homes and persons from the provi
sions of this article; prescribing certain unlawful acts; granting 
the department certain powers to enforce the provisions hereof; 
and providing for the penalties for violations. 

Be it enacted by the Legislature of West Virginia: 

That chapter twenty-one of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended, be amended by adding 
thereto a new article, designated article nine, to read as follows: 

ARTICLE 9, MOBILE ROME SAFETY ACT, 

§21-9-1. Short title. 

121-9-2. Definitions. 
§21-9-3. Duties of department, adoption of safety standards for mobile 

homes; rules and regulations; fees. 
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§21-9-4. Sale, rental or transfer of mobile home in violation of article pro
hibited; exceptions. 

§21-9-S. Department seals; issuance and requirements therefor; form; sus-
pension of issuance and repossession of seals. 

§21-9-6. Inspections by the department. 
§21-9-7. Reciprocity with other states. 

§21-9-8. Certain acts prohibited. 

§21-9-9. Violations of article, rules or regulations; penalties. 

§21-9-1. Short title. 

1 This article shall be known as "The West Virginia Mobile 
2 Home Safety Act." 

§21-9-2. Definitions. 

1 Unless clearly indicated otherwise by the context, the fol-
2 lowing words and terms when used in this article, for the pur-
3 pose of this article, shall have the following meanings: 

4 (1) "Dealer" means any person, other than a manufacturer, 
5 as defined in this article, who sells three or more mobile homes 
6 in any consecutive twelve-month period. 

· 7 (2) "Department" means the department of labor. 

8 (3) "Manufacturer" means any person who manufactures 
9 mobile homes. 

10 · (4) "Mobile home" means a moveable or portable unit, de-
11 signed and constructed to be towed on its own chassis ( com-
12 prised of frame and wheels), and designed to be connected to 
13 utilities for year-round occupancy. The term includes: (1) Units 
14 containing parts that may be folded, collapsed or telescoped 
15 when being towed and that may be expanded to provide addi-
16 tional cubic capacity, and (2) units composed of two or more 
17 separately towable components designed to be joined into 
18 one integral unit capable of being separated again into the 
19 components for repeated towing. The term includes units de-
20 signed to be used for residential, commercial, educational or 
21 industrial purposes, .excluding, however, recreational vehicles, 
22 as defined in this article. 

23 (5) "Mobile home dweller" shall mean one or more individ-
24 uals who own a single mobile home and who are using such 
25 mobile home as their residence and dwelling. 
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26 (6) "National standards" shall mean the "standard for mo-
27 bile homes" as adopted and approved by the American Na-
28 tional Standards Institute on the eighth day of February, one 
29 thousand nine hundred seventy-two. 

30 (7) "Person" means a person, partnership, corporation, as-
31 sociation or other legal entity. 

32 (8) "Recreational vehicle" means a vehicular portable struc-
33 ture built on a chassis designed to be used as a temporary 
34 dwelling for travel, recreational and vacation uses, permanent-
35 ly identified "travel trailer" by the manufacturer of the trailer 
36 and when factory equipped for the road, having a body width 
37 not exceeding eight feet and a body length not exceeding 
3 8 thirty-two feet. 

39 (9) "Safety code" shall mean the safety rules and regula-
40 tions adopted and promulgated by the department with re-
41 spect to the body and frame design requirements and construc-
42 tion requirements for mobile homes, as well as the standards 
43 for the installation of plumbing, heating and electrical systems 
44 in such mobile homes, the standards for glazing and the in-
45 stallation of glass and other similar materials in or upon such 
46 mobile homes and the installation of insulation in the con-
47 struction of such mobile homes. Nothing contained in the 
48 definition shall be construed to limit the authority of the de-
49 partrnent to promulgate rules and regulations with respect to 
50 the general subject of mobile home safety and the enumera-
51 tion of subjects in this definition shall not be construed to limit 
52 the generality of that subject or of the department's authority 
53 with respect thereto. 

54 (10) "Seal" means a device or insignia issued by the de-
55 partment to be displayed on the exterior of the mobile home to 
56 evidence compliance with the safety code. 

§21-9-3. Duties of department, adoption of safety standards for 
mobile homes; roles and regulations; fees. 

I The department is hereby charged with the administration 
2 and enforcement of the provisions of this article and shall 

3 promulgate and adopt a safety code, which shall substantially 
4 conform to the national standards and any amendments 
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thereto. Nothing herein shall prevent the department from 
adopting a safety code of more rigid standards than those 
contained in the national standards. The department may 
adopt such other rules and regulations as it may deem necessary 
and appropriate for the enforcement of the provisions of this 
article. 

All rules and regulations adopted by the department pur
suant to this article shall be so adopted and promulgated in 
accordance with the provisions of article three, chapter twenty
nine-a of this code and the provisions of said article three 
shall apply to this article to the same extent as if said article 
three were set forth in extenso herein. The department may, 
from time to time, adopt such revisions in the safety code as 
it deems necessary to protect the health, safety and welfare 
of the public against unsafe and substandard mobile homes. 

The department shall collect a fee of five dollars for each 
seal issued by it, pursuant to section five of this article, 
which shall be collected from each mobile home manufacturer. 
All sums collected by the department pursuant to this article 
shall be paid into the treasury of the state. 

§21-9-4. Sale, rental or transfer of mobile home in violation of 
article prohibited; exceptions. 

1 (a) Subject to the provisions of subsection (c) of this 
2 section, and except as provided in subsection (b) of this 
3 section, it shall be unlawful, from and after the effective date 
4 of this article, for any person to rent, sell, transfer or lease 
5 in this state or offer for rent, sale, transfer or lease in this 
6 state any mobile home unless such mobile home complies with 
7 the safety code adopted and promulgated by the department, 
8 nor shall any person so rent, sell, transfer or lease any such 
9 mobile home in this state unless it bears a seal issued by 

10 the department pursuant to section five of this article evi
l I dencing certification of the manufacturer that the mobile 
12 home so sold, rented, transferred or leased complies with 
13 the safety code. 

14 (b) The provisions of this article shall not apply to the 
15 sale or transfer of a mobile home by a mobile home dweller 
16 if such mobile home were purchased by him in good faith in 
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1 7 another state, territory or foreign country which does not 
18 have in existence at the time of the purchase by such mobile 
19 home dweller mobile home safety statutes, rules and regula-
20 tions squal to those in existence in this state and such mobile 
21 home dweller does not sell more than one mobile home in any 
22 consecutive eighteen-month period. 

23 ( c) The provisions of this article shall not apply to any 
24 mobile home manufactured prior to the first day of January, 
25 one thousand nine hundred seventy-five. 

§21-9-5. Department seals; issuance and requirements therefor; 
form; suspension of issuance and repossession of seals. 

1 The department shall issue its seals to any manufacturer upon 
2 application upon forms approved by the department. Such 
3 applications shall be supported by affidavit or such other 
4 evidence as the department may deem necessary in order to 
5 satisfy itself that such seals shall be affixed to only those 
6 mobile homes which conform to the requirements of the 
7 safety code. Such seals shall be in the form prescribed by 
8 the department. 

9 AU seals shall remain the property of the department, and 
IO may be repossessed by the department, if placed upon a mobile 
I J home which does not conform to the safety code. Compliance 
I 2 with the safety code is the responsibility of the manufacturer. 

13 Neither the state nor the department shall be liable for 
14 the issuance of any seal which is thereafter placed upon a 
15 mobile home which does not conform with the safety code. 

16 The issuance of seals may be suspended as to any manu-
17 facturer who manufactures mobile homes that do not conform 
18 with the safety code and issuance of seals shall not be resumed 

19 until such manufacturer submits proof satisfactory to the de-
20 partment that the conditions which caused the nonconformity 
21 to the safety code have been remedied. 

§21-9-6. Inspections by the department. 

1 The department is authorized to perform inspections from 

2 time to time as it may deem necessary of the facilities and 

3 products of manufacturers and dealers. In order to carry out 

4 such inspections the department may and is hereby authorized 
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5 to appoint nongovernmental individuals or agencies to perform 
6 such inspections under such terms and conditions as the de-
7 partment deems appropriate. The department shall at all times 
8 maintain supervisory control over all such nongovernmental 
9 individuals or agencies performing such inspections and shall 

10 take such steps as may be necessary to insure effective and 
11 uniform enforcement of the safety code. Such inspections shall 
12 be performed in accordance with the rules and regulations 
13 promulgated by the department. No person shall interfere with 
14 or obstruct or hinder the inspection by or on behalf of the 
15 department. 

§21-9-7. Reciprocity with other states. 

1 If any other state has a safety code for mobile homes the 
2 minimum requirements of which conform to the safety code of 
3 this state and the department determines that such safety code 
4 of such other state is being enforced by such other state, the 
5 department shall place such other state upon a reciprocity list, 
6 which list shall be available to any interested person. Such list 
7 shall be conspicuously posted at the place of business of every 
8 dealer in this state. Any mobile home which bears the seal of 
9 any state which has been placed on the reciprocity list, or 

10 which bears a seal approved by such state as sufficient evidence 
11 or compliance, shall not be required to affix the seal of this 
12 state. If any mobile home bears a seal or similar device of 
13 another state having a safety code not meeting the minimum 
14 requirements of the safety code of this state, such mobile home 
15 shall not be sold, rented, leased or transferred unless it also 
16 bears the seal of the department issued pursuant to section five 
I 7 of this article. 

§21-9-8. Certain acts prohibited. 

1 It shall be unlawful for any person: 

2 (1) To duplicate or create any facsimile of the seal issued 
3 by the department or to attach any seal or similar device or 
4 duplicate or facsimile to any mobile home in order to indicate 
5 that such mobile home conforms with the safety code when 
6 such is not the case; or 

7 (2) To make any alteration of any mobile home to which 
8 the seal of the department has been affixed or to which has 
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9 been affixed the seal of another state on the reciprocity list 
10 provided for in section seven of this article if such alterations 
11 cause such mobile home to be in nonconformity with the safe-
12 ty code. 

§21-9-9. Violatiom of article, rules or reguladom; penalties. 

1 Any person, dealer or manufacturer who shall violate any of 
2 the provisions of this article or who shall violate any rule or 
3 regulation promulgated by the department pursuant to this 
4 article, shall be guilty of a misdemeanor, and, upon conviction 
5 thereof, shall be fined not less than one hundred dollars nor 
6 more than one thousand dollars, or imprisoned in the county 
7 jail for a term not to exceed one year, or both such fine and 
8 imprisonment. Each sale of a mobile home in violation of the 
9 provisions of this article or of such rules and regulations shall 

10 constitute a separate offense. 

CHAPTER 59 
(H a. 1115-By Mr, P•t•rno) 

{Passed Murch 9, 1974; in effect ninety days (rom passage. Approved by the Governor�] 

AN ACT to amend and reenact section one, article three, chapter 
two of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to legal capacity; and relating 
to earlier termination of child support under a decree or order 
of divorce or separate maintenance or order in any nonsupport 
or bastardy proceeding. 

Be it enacted by the Legislature of West Virginia: 

That section one, article three, chapter two of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARTICLE 3. LEGAL CAPACITY, 

§2-3-L Legal capacity; saving provisions. 

I On and after June nine, one thousand nine hundred 
2 seventy-two, except as otherwise specifically provided in 
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3 this code, no person who is eighteen years of age or older 
4 shall lack legal capacity, by reason of his age, to enter into 

5 contracts, sell or purchase real or personal property, create 
6 a lien, execute any legal or other written instrument, prosecute 
7 or defend legal actions, assert claims or deal in his own 

8 affairs in any manner whatsoever. 

9 The provisions of this section, and the provisions of chapter 
10 sixty-one, acts of the Legislature, regular session, one thousand 
11 nine hundred seventy-two, reducing various prescribed age 
12 requirements to eighteen years of age, shall not, however, 
13 by operation of law affect any rights, duties, obligations or 
14 interests accruing or vesting by virtue of any statute, act, 

15 event, transaction, order, judgment or decree prior to June 

16 nine, one thousand nine hundred seventy-two, or any cause 
17 of action which arose or any civil action or claim instituted 
18 or asserted prior to such date, and any such right, duty, 
19 obligation, interest, cause of action, civil action or claim 
20 may be enforced, exercised, enjoyed, terminated, discharged, 
21 consummated, prosecuted, maintained or asserted with like 
22 effect as if said chapter sixty-one had not been enacted: 

23 Provided, That any person who has attained the age of 
24 eighteen years shall have full power and authority to exercise 
25 any and all of the rights, privileges and powers granted to 
26 him in the first paragraph of this section with respect to 
27 any legal or equitable interest acquired by or which vested 
28 in such person before he became eighteen years of age; 
29 Provided, however, That under no circumstances whatever shall 
30 any of the changes made by said chapter sixty-one have 
31 any effect upon any of the terms or provisions of or any 
32 conditions imposed by any last will and testament, trust 
33 agreement or any other written instrument of any kind or 
34 character executed prior to such date of June nine, one 
35 thousand nine hundred seventy-two: Provided further, That 
36 any order or mandate providing for payment of child support 
37 for any person up to the age of twenty-one years contained 
38 in any decree or order of divorce or separate maintenance 
39 or in any order in any nonsupport or bastardy proceeding, 
40 which decree or order was entered prior to June nine, one 
41 thousand nine hundred seventy-two, may by order of the 
42 court be terminated as to such person upon such person 
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43 attaining the age of eighteen years. Moreover, the provisions 
44 of this section shall not affect any acts performed or trans-
45 actions entered into by a person under the age of twenty-one 
46 years prior to June nine, one thousand nine hundred seventy-
47 two. No change in the general age of legal capacity or in 
48 the definitions of the words "under disability," "infant" or 
49 "minor" contained in section ten, article two of this chapter 
50 shall alter any statute of limitations as to causes of action 
51 arising before such date of June nine, one thousand nine 
52 hundred seventy-two. 

CHAPTER 60 
(H. I, 735-By Mr. CliH) 

[Passed February 21, 1974; In effect ninety days from passa,e. Approved by the Governor.] 

AN ACT to repeal section two-a, article two, chapter one of the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, relating to legislative findings regarding apportion
ment of the House of Delegates. 

Be it enacted by the Legislature of West Virginia: 

ARTICLE 2. APPORTIONMENT OF REPRESENTATION. 

§1, Repeal of section relating to legislative findings regarding ap• 
portionment of the House of Delegates. 

I Section two-a, article two, chapter one of the code of 
2 West Virginia, one thousand nine hundred thirty-one, as 
3 amended, is hereby repealed. 

CHAPTER 61 
(S. I. 309-ly Mr. IIHII and Mr. GilligonJ 

tPaued Febntary 21, 1974; hi ctfect from pauaae. Approve<;t by the Oovemor.l 

AN ACT to amend and reenact section six, article six, chapter 
four of the code of West Virginia, one thousand nine hun-
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dred thirty-one, as amended; and to further amend said 
article by adding thereto a new section, designa,ted section 
seven, relating to extending the duration of the Blenner
hassett historical commission and the creation, appoint
ment, duties and expenses of an advisory council to such 
commission. 

Be it enacted by the Legislature of West Virginia: 

That section six, article six, chapter four of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted; and that said article be further 
amended by adding thereto a new section, designated section 
seven, all to read as follows: 

ARTICLE 6. BLENNERHAS.SE'IT HISTORICAL COMMISSION. 

§4-6-6. Duration of commission. 
14-6-7. Creation, appointment, duties and expenses of advisory council. 

§4-6-6. Duration of commission. 

1 Unless sooner terminated by law and until and unless 
2 extended, the Blennerhassett historical commission shall 
3 cease to exist at the adjournment sine die of both houses 
4 of the Legislature at the conclusion of its regular session 
5 in the year one thousand nine hundred seventy-six. 

§4-6-'7. Creation, appointment, duties and expenses of advisory 
council. 

1 There is hereby created the advisory council to the 
2 Blennerhassett historical commission. The council shall 
3 consist of one representative from each of the following, 
4 to be appointed as hereinafter provided: One representa-
5 tive to be appointed by the directors of the Blennerhassett 
6 drama association, a nonprofit corporation; one repre-
7 sentative to be appointed by the mayor of the city of 
8 Parkersburg, a municipal corporation; one representative 
9 to be appointed by the county court of the county of Wood; 

10 one representative to be appointed by the West Virginia 
11 geological and economic survey commission; one repre-
12 sentative to be appointed by the West Virginia American 
13 revolution bicentennial commission; and one representa-
14 tive to be appointed by the public land corporation of West 
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15 Virginia. Members of the advisory council shall receive 
16 no compensation for their service on the council but shall 
17 be reimbursed for all reasonable and necessary expenses 
18 actually incurred in the performance of their duties: Pro-

19 vided, That such expenses be first approved by the Blen-
20 nerhassett historical commission to be paid from appro-
21 pria-tions authorized to be expended by the commission. 

22 The commission may designate such additional members 
23 of the council as such commission may deem appropriate. 

24 The council shall from time to time advise the commis-
25 sion upon matters related to the powers and duties of the 
26 commission, and shall, upon request of the commission, 
27 attend its meetings. 

CHAPTER 62 
(Com. Sub. fo, H. B. 679-By M,. P,unty) 

(Passed March S, 1974; in eHect ninety days [rom passaae. Approved by the Governor.] 

AN ACT to amend article five, chapter six of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, by 
adding thereto a new section, designated section eleven, relating 
to members of the Legislature maintaining employee status while 
serving in the Legislature. 

Be it enacted by the Legislature of West Virginia: 

That article five, chapter six of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by add
ing thereto a new section, designated section eleven, to read as fol
lows: 

ARTICLES. TERMS OF OFFICE; MA'ITERS AFFECTING TIIE RIGHT 

TO HOLD OFFICE. 

§6-5-11. Members of Legislature not to be discriminated against in 
connection with seniority rights; pension conrage or 
benefits or insurance conrage or benefits provided by 

employer. 

1 In order to encourage dedicated public service, it shall be 
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2 unlawful for any private employer to discriminate against an 
3 employee who is a member of the Legislature, in connection 
4 with any employee seniority rights, employee pension coverage 
5 or benefits or employee insurance coverage or benefits, because 
6 of such employee's absence from work to attend regular or ex-
7 traordinary sessions of the Legislature: Provided, That such 
8 employee continues to contribute his share of the costs for any 
9 such coverage or benefits when such contribution is required 

10 by his employer. An employee shall have a cause of action 
11 against his employer for violation of the provisions of this 
12 section and such cause of action may be enforced in a civil 
13 action for such purpose. 

CHAPTER 63 
(Com. Sub. for S. B. 158-By Mr. Brotherton, Mr. President, and Mr. Hubbard) 

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.) 

AN ACT to amend and reenact sections one, two, three, five, 
nine, ten, eleven and twelve, article eight, chapter thirty
eight of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended; to further amend said article 
eight by adding thereto a new section, designated section 
fifteen; and to amend and reenact article nine of said chap
ter, relating to increasing the exemption from execution, 
levy and like process personal property and a homestead; 
defining terms; relating to method of claiming exemption 
of personal property; relating to appraisement of personal 
property, to debts and liabilities enforceable against the 
same, to appraisal procedures and fees, to setting aside ap
praisement and to determination of liens; providing that 
any waiver of personal property exemption shall be void; 
relating to persons entitled to a homestead exemption and 
to debts and liabilities enforceable against a homestead; 
relating to proceedings to reach excess value; relating to 
descent of homestead to infant children; and providing 
that any waiver of homestead exemption shall be void, ex
cept where there is a consensual security interest and such 
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security interest cannot be satisfied without encroaching 
upon the homestead exemption. 

Be i.t enacted by the Legislature of West Virginia: 

That sections one, two, three, five, nine, ten, eleven and 
twelve, article eight, chapter thirty-eight of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted; that said article eight be further 
amended by adding thereto a new section, designated section 
fifteen; and that article nine of said chapter be amended and 
reenacted, all to read as follows: 

Article 

8. Exemptions From Levy. 
9. Homestead Exemptions. 

ARTICLE 8. EXEMPTIONS FROM LEVY. 

§38-8-1. 

§38-8-2. 

§38-8-3. 

§38-8-S. 

§38-8-9. 

§38-8-10. 

§38-8-11. 

§38-8-12. 

§38-8•1S. 

Exemptions of personal property. 
Definition of value. 
Method of claiming exemption on personal property. 
Appraisement. 
Compensation of appraisers. 
Righi of exemption of surviving spouse or minor children. 
No exemption from claims for purchase money or taxes. 
How appraisement may be set a.side; determination of liens. 
Waiver of exemption void. 

§38-8-L Exemptions of personal property. 

1 Any husband, wife, parent or other head of a household 
2 residing in this state, or the infant children of deceased 
3 parents, may set apart and hold personal property not ex-
4 ceeding one thousand dollars in value to be exempt from 
5 execution or other process, except as hereinafter provided. 
6 Any mechanic, artisan or laborer residing in this state, 
7 whether he be a husband, wife, parent or other head of a 
8 household, or not, may hold the working tools of his trade 
9 or occupation to the value of fifty dollars exempt from 

10 forced sale or execution: Provided, That in no case shall 
11 the exemption allowed any one person exceed one thou-
12 sand dollars. 

§38-8-Z. Definition of value. 

1 For the purpose of this article, the term "value," when 
2 used without any modifying words, means fair market 
3 value as of the date the exemption is claimed, less all 
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4 liens other than judicial liens obtained by legal or equi-
5 table proceedings. 

§38-8-3. Method of claiming exemption on personal property. 

1 When a debtor claims personal property as exempt un-
2 der the provisions of this article, he shall deliver to the 
3 officer holding the execution or other process, a list by 
4 separate items with the fair market value of each item, 
5 according to the belief of the debtor, of all personal prop� 
6 erty and estate owned or claimed by him, including 
7 money, bonds, bills, notes, claims and demands, with the 
8 residence of the person against whom such bonds, bills, 
9 notes, claims and demands are. Such list shall also set 

10 forth with respect to each such item of personal property 
11 and estate the name and address of the holder of and the 
12 current amount owing on each lien thereon other than 
13 judicial liens obtained by legal or equitable proceedings. 
14 The debtor shall verify such list, valuation and lien in-
15 debtedness by affidavit, which affidavit shall also show 
16 that the debtor is entitled to such exemption, and shall 
17 specify the character in which he claims to be so entitled, 
18 as for example, that he is a husband. If the value of the 
19 property named in such list exceeds, as stated therein, one 
20 thousand dollars, the debtor shall state at the foot thereof 
21 what part of such property he claims as exempt, as afore-
22 said; but if such value does not exceed one thousand dol-
23 lars, as so stated, the claim of exemption shall be held 
24 to extend to the whole thereof without stating more; and 
25 if no appraisement thereof be demanded, as hereinafter 
26 provided, the property so claimed shall be set apart to 
27 the debtor as exempt as aforesaid. If the husband, wife, 
28 parent or other head of a household owning such prop-
29 erty be absent, or incapable of acting, or neglect or decline 
30 to act, the claim may be made, the list delivered, and 
31 the affidavit made by another member of the family, with 
32 the same effect as if made by the owner, and the claim 
33 may be made, the list delivered, and the affidavit made on 
34 behalf of infant children by the guardian thereof or some-
35 one standing in loco parentis thereto. The officer shall 
36 immediately, upon receipt of the list, exhibit the same 
37 to the creditor, his agent or attorney. 
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§38-8-5. Appraisement. 

1 The appraisers shall forthwith proceed to make a list, 

2 by separate items, of the personal estate selected by the 

3 debtor, affixing to each item the fair market value they 

4 may agree on, and annexing to the list their affidavit to 

5 the following effect: "We solemnly swear that, to the 

6 best of our judgment, the above is the fair market value 

7 of the property therein described;" which affidavit shall 

8 be signed by two appraisers at least, and be certified by 

9 some person authorized to administer oaths. 

§38-8-9. Compensation of appraisers. 

1 Each appraiser shall be entitled to one dollar, to be paid 
2 by the creditor if the appraised fair market value of the 

3 property claimed by the debtor as exempt is equal to or 
4 greater than the fair market value ascribed to such prop-
5 erty by the debtor; otherwise to be paid by the debtor. 

§38-8-10. Right of exemption of surviving spouse or minor 
children. 

1 After the death of a husband, wife or parent residing in 
2 this state, his surviving spouse or minor children, or such 
3 of them as there may be, may select personlrl estate of the 
4 deceased, not exceeding one thousand dollars in value, 
5 and hold the same exempt from any debts or liabilities of 
6 the deceased spouse or parent, contracted or incurred by 
7 the deceased in his lifetime, but the personal representa-
8 tive or any creditor of the deceased may have the personal 

9 estate so selected appraised as prescribed in the preceding 

10 sections of this article, and with like effect; and no greater 

11 amount than one thousand dollars of the personal estate 
12 of the deceased shall be exempt by virtue of this pro-

13 vision; and if during his lifetime, he had himself set apart 

14 personal estate to be exempt from execution and other 

15 process, the same shall ·be subject thereto after his death, 

16 so far as it is not selected as aforesaid by his surviving 

17 spouse and minor children, or such of them as there may 

18 be. 
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§38-8-11. No exemption from claims for purchase money or 
taxes. 

1 No exemption claimed under the preceding sections of 
2 this article, or any of them, shall affect or impair any 
3 claim for the purchase money of the personal estate in 
4 respect to which such exemption .is cl,aimed, or any pro-
5 ceedin,g fur the collect-ion of taxes, or county or district 
6 or municipal levies. The increase in such exemption pro-
7 vided by •this article shall not be applicable to liens and 
8 ell other debts and liabilities contracted and incurred 
9 prior to the effective date of this article. 

§38-8-12. Bow appraisement may be set aside; determination 
of liens. 

1 Whenever an appraisement has been timely demanded 
2 by the creditor, his agent or attorney, the circuit court 
3 of the county, or judge thereof in vacation, on motion of 
4 any person aggrieved made within ten days after de-
5 livery of the appraisement list to the officer as specified 
6 in section six of this article, may set aside any appralse-
7 ment made as provided in this article, order a new ap-
8 praisement to be made and returned, and appoint ap-
9 praisers for that purpose, and may determine the amount 

10 and validity of the liens on the items of personal property 
11 and estate set forth on the debtor's list delivered to the 
12 officer as specified in section three of this article, and 
13 make such order respecting the costs as may be deemed 
14 just. Any determination under this section of the amount 
15 and validity of liens shall be binding only as between 
16 the debtor and the creditor at whose instance the exe-
17 cution or other process has issued. 

§38-8-15. Waiver of exemption void. 

1 Any waiver of the rights conferred by tihis article shall 
2 be void and unenforceable. 

ARTICLE 9. HOMESTEAD EXEMPTIONS. 

§38-9-1. Persons entitled to homestead; value. 
§38-9-2. Definitions. 
§38-9-3. Debts enforceable against homestead. 
§38-9-4. Proceedings to reach excess value of homestead. 
§38-9-.S. Descent of homestead to infant children. 
§38-9-6. Waiver of exemption void. 
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§38-9-1. Persons entitled to homestead; value. 

1 Any husband, wife, parent or other head of a household 
2 residing in this state, or the infant children of deceased or 
3 insane parents, owning a homestead shall by operation of 
4 law have a homestead exemption therein to the value of 
5 five thousand dollars, subject to the provisions of section 
6 forty-eight, article six of the constitution of this state. 

§38-9-2. Definitions. 

1 As used in this article: 

2 (1) "Homestead" means property owned and used as 
3 the principal home for the debtor, his spouse or a depen-
4 dent, or any or all of them, whether classified as real 
5 property, chattel real, a fixture or personal property; 
6 and 

7 (2) "Value,'' without any modifying words, means 
8 fair market value as of the date the exemption is asserted, 
9 less all liens other than judicial liens obtained by legal or 

10 equitable proceedings. 

§38-9-3. Debts enforceable against homestead. 

1 As of the effective date of this article, a homestead 
2 shall be exempt up to the value of five thousand 
3 dollars from all debts and liabilities, except debts 
4 -incurred for the purchase money thereof, or for the erec-
5 tion of permanent improvements thereon, and cl-aims for 
6 taxes or county or district or municipal levies due there-
7 on: Provided, That the exemption herein granited by 
8 operation of law shall not render ·the homestead exempt 
9 from liens and all other debts and liabilities con-tracled 

10 and incurred prior to the effective date of this article: 
11 Provided further, That with respect to a homestead ex-
12 emption up to one thousand dollars perfected by execu-
13 tion and recordation of a written instrument as required 
14 under the former provisions of this article, such exemption 
15 shall for all purposes continue to be governed by such 

16 former provisions of this article. 

§38-9-4. Proceedings to reach excess value of homestead. 

1 Any creditor of the person owning such homestead may 

2 assert a claim in a civil action, alleging that the value of 

3 the homestead is of greater value than five thousand dol-
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4 lars, and if the court shall be satisfied, from the proofs 
5 in the cause, that the allegations are true, it shall make 
6 such order or decree as may be necessary to subject such 
7 excess of value, above the sum of five thousand dollars, 
8 to the payment of the debt, or demand of such creditor. 
9 If more than one creditor shall join in such judicial pro-

10 ceeding, and their debts or claims be of equal priority, 
11 such excess shall be paid pro rata upon the debt or claim 
12 of each. 

§38-9-5. Descent of homestead to infant children. 

1 In case of the death of a husband, wife or parent owning 
2 such homestead, the benefit thereof shall descend to his or 
3 her minor children, and shall be held and enjoyed by them 
4 as such homestead, until all of such infants attain the age 
5 of twenty-one years unless they sooner die. 

§38-9-6. Waiver of exemption void. 

1 Any waiver of the rights conferred by this article shall 
2 be void and unenforceable except to the extent that (1) 
3 such waiver is accompanied by a consensual security in-
4 terest in the property in which the homestead exemption 
5 is asserted and (2) such security interest cannot be sat-
6 isfied without encroaching upon the homestead exemption 
7 so asserted. 

CHAPTER 64 
(H B. 131-By Mr. Spealcer, Mr. McM■nus, ■nd Mr. Seibert) 

[Passed March 5, 1974; Jn effect from passa1e, Approved by the Governor.) 

AN ACT to amend and reenact article two, chapter forty-three 
of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to a certain valuation of life 
estates; relating to the payment of a certain gross sum in lieu 
of a life estate; providing that said valuation of a life estate 
and said payment thereon be made on the basis of certain 
calculations made according to the 1958 Commissioners Stan
dard Ordinary (C.S.O.) Table of Mortality with interest at five 
percent per annum; providing a certain rule of calculation 
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therefor; relating to a certain method of computing the value 

of an inchoate right of dower; providing that said valuation of 

an inchoate right of dower be made on the basis of certain 

calculations made according to a certain Table of Uniform 

Seniority for 1958 Commissioners Standard Ordinary (C.S.O.) 

Mortality showing the addition to be made to the age of the 
younger of two lives in order to obtain the equivalent equal 

ages and according to a certain table giving the present value 
of an annuity of one dollar per annum for the joint existence 

of two lives of equal ages, said table being based on the 1958 

Commissioners Standard Ordinary (C.S.O.) Table of Mortality 
with interest of five percent per annum; and relating to certain 
examples of said aforementioned valuations. 

Be it enacted by the Legislature of West Virginia: 

That article two, chapter forty-three of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended and 

reenacted to read as follows: 

ARTICLE 2. VALUATION OF LIFE ESTATES. 

§43-2-1. Gross sum in payment of life estates. 
§43-2-2. Rule of calculation. 
§43-2-3. Examples. 
§43-2-4. Method of computing value of inchoate right of dower. 
§43-2-5. Examples. 

§43-2-t. Gross sum in payment of life estates, 

When a party as a tenant for life, or in dower, or otherwise, 
2 is entitled to the annual interest on a sum of money, or is 
3 entitled to the use of any estate, or any part thereof, or of 
4 the proceeds arising therefrom by a sale or otherwise, and is 
5 willing to accept a gross sum in lieu thereof, or the party 

6 liable for such interest, or affected by such claim, has the 

7 right to pay a gross sum in lieu thereof, or if a court in any 

8 proceeding decrees a gross sum to be paid in lieu thereof, 
9 or if it shall be desirable for any purpose to ascertain the 

IO value thereof, the sum to be paid or the present value thereof 

JI shall be estimated according to the then value of an annuity 

12 of five percent on the principal sum during the probable life 

13 of such person, according to the following table showing the 

J 4 present value, on the basis of interest at five percent, of an 
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15 annuity of one dollar, payable at the end of each year that 
16 a person of a given age shall live: 

17 1958 Coll1Dl.is&oners Standard Ordinary (C.S.O.) 

18 Table of Mortality, With Interest at 

19 Five Percent Per Annum 

Present Present 

Value of Value of 
$1 per $1 per 

Age Annum Age Awrum 

20 0 18.65027 25 17.13029 

21 1 18.72242 26 17.02159 

22 2 18.69320 27 16.90777 

23 3 18.65774 28 16.78855 

24 4 18.61927 29 16.66384 

25 5 18.57764 30 16.53350 

26 6 18.53289 31 16.39723 

27 7 18.48487 32 16.25488 

28 8 18.43359 33 16.10611 

29 9 18.37911 34 15.95074 

30 10 18.32144 35 15.78857 

31 11 18.26082 36 15.61972 

32 12 18.19748 37 15.44411 

33 13 18.13146 38 15.26185 

34 14 18.06319 39 15.07333 

35 15 17.99275 40 14.87860 

36 16 17.92001 41 14.67787 

37 17 17.84504 42 14.47117 

38 18 17.76769 43 14.25836 

39 19 17.68766 44 14.03941 

40 20 17.60441 45 13.81426 

41 21 17.51778 46 13.58299 

42 22 17.42739 47 13.34578 

43 23 17.33286 48 13.10276 

44 24 17.23397 49 12.85419 
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Present 

Value of Value of 

A•e 
$1 )Jet' $1 pet' 

Annum Age .AJJDUDI 

45 so 12.60026 75 5.53981 

46 51 12.34127 76 5.27737 

47 52 12.07747 77 5.01772 

48 53 11.80892 78 4.76245 

49 54 11.53588 79 4.51368 

50 55 11.25855 80 4.27293 

51 56 10.97718 81 4.04097 

52 57 10.69219 82 3.81806 

53 58 10.40402 83 3.60362 

54 59 10.11314 84 3.39659 

55 60 9.81994 85 3.19585 

56 61 9.52502 .86 3.00022 

51 62 9.22876 .B7 2.80842 

58 63 8.93163 88 2.61877 

59 64 8.63420 ,fl9 .2.42965 

60 65 8.33705 -90 2..ll938 

61 66 8.04095 911. 2L04ti35 

62 t,7 7.74687 '92 n..'B4&'B.0 

63 6K 7.45587 9.1 D-� 

64 ,,,, 7.16916 � n..� 

r,, 70 6.88736 !J'S n..� 

(,(, 71 6.61066 � -�S 

61 72 6.33858 'Y7i .No�n 

6H 7'J 6.07017 � ��L� 

74 
,.80411 '111; If. 

(I} 
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§43-2-2. Rule of calculation. 

1 Calculate the interest at five percent upon the sum to the 
2 income of which or upon the value of the property to the use of 
3 which the person is entitled. Multiply this interest by the pre-
4 sent value of an annuity of one dollar as set opposite the per-
5 son's age in the table, and the product is the gross value of the 
6 life estate of such person therein. 

§43-2-3. Examples. 

1 Suppose a person whose age is fifty is tenant for life in the 
2 whole of an estate worth $18,000. The annual interest on that 
3 sum at five percent is $900. The present value of an annuity 
4 of one dollar at the age of fifty, as appears by the table, is 
5 $12.60026, which multiplied by $900, the amount of the an-
6 nual interest, gives $11,340.23 as the gross value of such life 
7 estate in the premises, or the proceeds thereof. Then suppose 
8 a tenant in dower whose age is fifty is entitled to dower in an 
9 estate worth $18,000. The annual interest at five percent on 

10 $6,000, the third part thereof, is $300, which, multiplied by 
11 as before, gives $3,780.08 as the gross value of such estate of 
12 dower. 

§43-2-4. Method of computing value of Inchoate right of dower. 

1 The present -value of an inchoate right of dower shall be 
2 determined by finding the present value of an annuity, for the 
3 life of the spouse entitled to dower, equal to the interest at 
4 five percent on one third of the value of the property or prin-
5 cipal sum in which he or she is entitled to dower, and then 
6 subtracting from such value the present value of an annuity of 
7 the same amount for the joint lives of the husband and wife. 
8 Such determination shall be made by the following method: 

9 (a) Compute the difference between the age of the husband 
10 at his nearest birthday and the age of the wife at her nearest 
11 birthday. 

12 (b) From Table I (Uniform Seniority) hereto appended, add 
13 the number given for the difference of age computed in sub-
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14 division (a) to the younger of the husband's and wife's ages. 

15 The resulting number is the equivalent "equal ages" of a hos-

16 band and wife of different ages. 

17 (c) From Table II (Present Value of an Annuity of One 

18 Dollar for the Joint Existence of Two Lives of Equal Ages) 

19 hereto appended, find the present value of an annuity of one 

20 dollar payable during the joint existence of two lives at the age 

21 which is next younger than the "equal ages" computed in sub-

22 division (b). 

23 (d) Subtract from the value found as directed in subdivision 

24 (c) the value for the next higher "equal ages" as given in 

25 Table II. 

26 (e) Multiply the remainder obtained as directed in sub-

27 division (d) by the fractional part of the "equal ages" found as 

28 directed in subdivision (b). 

29 (f) Subtract the product obtained as directed in subdivision 

30 (e) from the value obtained from Table II as directed in sub-

31 division (c). 

32 (g) Subtract the remainder obtained as directed in sub-

33 division (f) from the value of an annuity of one dollar on the 

34 life of the spouse entitled to the inchoate right of dower ac-

35 cording to the figures given for his or her age by the table in 

36 section one of this article. 

37 (h) Multiply the remainder obtained as directed in sub-

38 division (g) by five percent of one third of the value of the 

39 property or principal sum in which such spouse has an inchoate 

40 right of dower, and the result thus obtained is the present 

41 value of the inchoate dower right. 
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42 TABLE I. 

43 Uniform Seniority for 1958 

Commissioners Standard Ordinary (C. S. 0.) 

45 Mortality Showing the Addition 

46 to be Made to the Age of the 

47 Younger of Two Lives in Order to 

48 Obtain the Equivalent Equal Ages 

Difference Addition to Difference Addition to 
of Age Younger Age of Age Younger Age 

49 1 .512 21 14.940 

50 2 1.046 22 15.819 

51 3 1.603 23 16.707 

52 4 2.183 24 17.604 

53 5 2.785 25 18.509 

54 6 3.409 26 19.422 

55 7 4.055 27 20.342 

56 8 4.721 28 21.268 

57 9 5.407 29 22.201 

58 10 6.113 30 23.139 

59 11 6.837 31 24.082 

.60 12 7.580 32. 25.030 

61 13 8.340 33 25.982 

62 14 9.116 34 26.938 

63 15 9.907 35 27.898 

64 16 10.714 36 28.862 

65. 17 11.534 37 29.828 

66 18 12.368 38 30.707 

67 19 13.214 39 31.769 

68 20 14.072 40 32.744 
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Difference Addition to Difference Addition to 
of Age Younger Age of Age Younger Age 

69 41 33.720 59 51.522 

70 42 34.699 60 52.517 

71 43 35.679 61 53.514 

72 44 36.661 62 54.510 

73 45 37.645 63 55.507 

74 46 38.630 64 55.504 

75 47 39.617 65 57.502 

76 48 40.604 66 58.499 

77 49 41.593 67 59.497 

78 50 42.582 68 60.495 

79 S1 43.573 69 61.493 

80 52 44.S64 70 62.491 

81 53 4S.556 71 63.490 

82 54 46.549 72 64.489 

83 55 47.543 73 65.487 

84 56 48.537 74 66.486 

85 57 49.531 75 67.48S 

86 58 50.526 
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87 TABLE II. 

88 Present V alae of an Annuity of One Dollar per 

89 Annum for the Joint Existence of Two Lives of 

90 Equal Ages. According to the 1958 

91 Cornroksioners Standard Ordinary (C.S.O.) 

92 Table of Mortality, with Interest at 

93 Five Percent Per Annum 

Equal Equal 
Ages Ages 

94 0 17.84678 20 16.55681 

95 1 18.00731 21 16.44706 

96 2 17.97440 22 16.33279 

97 3 17.93063 23 16.21341 

98 4 17.88226 24 16.08861 

99 5 17.82905 25 15.95776 

100 6 17.77115 26 15.82051 

101 7 17.70832 27 15.67685 

102 8 17.64068 28 15.52640 

103 9 17.56837 29 15.36911 

104 10 17.49151 30 15.20491 

105 11 17.41061 31 15.03338 

106 12 17.32620 32 14.85442 

107 13 17.23844 33 14.66756 

108 14 17.14824 34 14.47265 

109 15 17.05581 35 14.26949 

110 16 16.96101 36 14.05846 

111 17 16.86404 37 13.83963 

112 18 16.76475 38 13.61334 

113 19 16.66264 39 13.38044 
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Equal Equal 
Ages Ages 

114 40 13.14123 71 4.42687 

115 41 12.89623 72 4.19567 

116 42 12.64564 73 3.97151 

117 43 12.38935 74 3.75233 

118 44 12.12749 75 3.53702 

119 45 11.86009 76 3.32527 

120 46 11.58742 77 3.11782 

121 47 11.30991 78 2.91618 

122 48 11.02791 79 2.72260 

123 49 10.74196 80 2.53865 

124 50 10.45247 81 2.36506 

125 51 10.16002 82 2.20202 

126 52 9.86508 83 2.04891 

127 53 9.56780 84 1.90462 

128 54 9.26863 85 1.76803 

129 55 8.96788 86 1.63815 

130 56 8.66595 87 1.51387 

131 57 8.36347 88 1.39387 

132 58 8.06108 89 1.27684 

133 59 7.75942 90 1.16163 

134 60 7.45897 91 1.04729 

135 61 7. 16051 92 .93307 

136 62 6.86446 93 .81815 

137 63 6.57132 94 .70079 

138 64 6.28170 95 .57580 

139 65 5.99623 96 .43646 

140 66 5.71571 97 .27539 

141 67 5.44127 98 .10488 

142 68 5.17412 99 0 

143 69 4.91568 100 0 

144 70 4.66658 
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§43-2-5. Examples. 

1 Suppose it is desired to find the present value of the 
2 wife's inchoate right of dower in real estate worth $150,000 
3 where the husband's age is forty and the wife's age is 
4 thirty-five. Pursuing the method prescribed in section four 
5 of this article, each step results, as follows: 

6 {a) The difference in age is five years. 

7 {b) The corresponding decimal from Table I is 2.785, 
8 which added to 35 gives 37.785, the equivalent "equal ages" 
9 of a husband aged 40 and wife aged 35. 

10 ( c) From Table II it is found that the present value of 
11 an annuity of one dollar payable during the joint existence 
12 of two lives aged 37, the age next younger than 37.785, is 
13 $13.83963. 

14 {d) From Table II it is found that the present value of 
15 such an annuity for two lives aged 38 is $13.61334, which 
16 subtracted from $13.83963 leaves $0.22629. 

17 (e) $0.22629, the result obtained in subdivision (d), 
18 multiplied by 0.785, the fractional part of the "equal ages" 
19 found in subdivision (b), gives $0.17764. 

20 {f) $0.17764 subtracted from $13.83963, the figures taken 
21 from Table II as directed in subdivision {c), leaves $13.66199, 
22 which is the present value of an annuity of one dollar 
23 payable during the joint existence of two lives aged 37.785 
24 years. 

25 (g) $13.66199 subtracted from $15.78857, the value of 
26 an annuity of one dollar on the life of the wife at age 
27 thirty-five with interest at five percent, as found in the 
28 table in section one of this article, leaves $2.12658. 

29 (h) $2.12658 multiplied by five percent of one third of 
30 $150,000 or $2500, equals $5316.45, which is the present 
31 value of the inchoate right of dower of the wife in the example 
32 given. 
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CHAPTER 65 
(H. I. 1351-ly Mn. Snrirl ancl Mr. Edwards) 

(Passed March 9, 1974; in effect ninety days from passa1e. Approved by the Governor.) 

AN ACT to repeal article ten, chapter sixteen of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended; 
and to amend chapter twenty-seven of said code by adding 
thereto a new article, designated article sixteen, relating to the 
sterilization of mentally incompetents; providing for procedures 
and persons subject to sterilization; right to appeal from court 
order; immunity of physician from civil or criminal liability; 
limitations; appointment of legal counsel and compensation and 
costs. 

Be it enacted by the Legislature of West Virginia: 

That article ten, chapter sixteen of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be repealed; 
and that chapter twenty-seven of said code be amended by adding 
thereto a new article, designated article sixteen, to read as follows: 

ARTICLE 16. STERILIZATION OF MENTAL DEFECTIVES. 

§27-16-1. Persons subject to sterilization; procedure. 

§27-16-2. Appeal from court order. 
§27-16-3. Immunity of physician performing surgical procedure. 

§27-16-4. Limitations of article. 

§27-16-5. Legal counsel; compensation; costs. 

§27-16-1. Persons subject to sterilization; procedure. 

l Whenever any parent, guardian, committee or authority re-
2 sponsible for a person who has been declared mentally in-
3 competent shall be of the opinion that it is in said person's 
4 best interest and the best interest of society that the said per-
5 son be sterilized, such parent, guardian, committee or au-
6 thority shall apply to the circuit court of the county of which 
7 such incompetent person is a resident or where he may be 
8 found, by petition setting forth, under oath, all of the facts of 
9 the case and the grounds of his opinion, and praying that an 

l O order may be entered by said court authorizing and requiring 

11 him to have performed, by a duly licensed physician to be des-

12 ignated in the petition and order, upon such incompetent per-



522 MENTALLY ILL PERSONS [Ch. 65 

13 son named in such petition, sterilization procedures as medi-
14 cally indicated. 

15 The court in which such petition is filed, or the judge thereof 
16 in vacation or a referee appointed by the court for this pur-
17 pose shall review the circumstances under which the indi-
18 vidual was declared incompetent and shall take evidence to de-
19 tennine that the circumstances warrant continuation of the in-
20 competent status of the individual. 

21 If, as a result of such review it is determined that the in-
22 competent status should be continued, a further hearing shall 
23 be scheduled. 

24 A copy of such petition shall be served upon such incom-
25 petent person, together with a notice, in writing, designating 
26 the date and time when the court, or the judge thereof in 
27 vacation, will hear the matters arising upon such petition. 
28 Such notice shall be served not less than fifteen days prior 
29 to the date of such hearing. 

30 After the notice required by this article to be served shall 
31 have been given, as herein provided, the court, or the judge 
32 thereof in vacation or referee appointed for this purpose shall 
33 proceed to hear and consider the petition and the evidence of-
34 fered in support of and against the same. For every such in-
35 competent person who is not represented by counsel the court 
36 shall appoint competent legal counsel who shall represent the 
37 rights and interests of such incompetent person who shall have 
38 the right, but shall not be required to be present at such 
39 hearings in person, and shall have the opportunity to present 
40 evidence in his own behalf and cross-examine witnesses. A 
41 transcript of all testimony at such hearing shall be made a 
42 part of the record filed with the clerk and shall be made 
43 available to the incompetent person or his counsel. 

44 However, prior to such hearing the court shall order a com-
45 plete medical-social evaluation by one licensed physician and 
46 one licensed psychologist or by two licensed physicians, at least 
47 one of whom shall be qualified in the field of psychiatry, neuro-
48 logy or genetics. Such examiners shall be present at the hear-
49 ing and may be examined and cross-examined. 

50 Upon consideration of the full record, the court, the judge 
51 thereof in vacation or the referee may find: 
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52 ( 1) That sterilization is unwarranted and the proceedings 
53 shall be dismissed; 

54 (2) That the individual is mentally impaired and that such 
55 defect is of a genetic nature that is likely to be passed on to 
56 any children; or 

57 (3) That the individual is mentally impaired to such a 
58 degree as to be unable to care for a child and that the indi-
59 vidual is unlikely to recover from such mental impairment. 

60 If the finding is made as enumerated in (2) or (3) above, 
61 and it is further determined that no alternative method of 
62 birth control is feasible, the court or the judge thereof in 
63 vacation may order that medically appropriate sterilization 
64 procedures shall be performed, and for a female, that such 
65 procedures be performed in a medical facility licensed by the 
66 state board of health. In no case shall such procedures be 
67 carried out until sixty days have elapsed from the date of 
68 such order. 

§27-16-2. Appeal from court order. 

1 From any such order so entered by the court, or the judge 
2 thereof in vacation, any party thereto shall have, within sixty 
3 days after the entry of such order, the right to apply for an 
4 appeal to the supreme court of appeals, which may grant or 
5 refuse such appeal and shall have jurisdiction to hear and to 
6 determine the same upon the record of the hearing in the 
7 circuit court and to enter such order as it may deem appro-
8 priate. The fili�g of such an appeal in the supreme court of 
9 appeals shall operate as a stay of proceedings under any such 

10 order of the circuit court until such appeal shall be determined 
11 by the supreme court of appeals. 

§27-16-3. Immunity of physician performing surgical proc:edme. 

I Except as to the laws governing negligence, no such physi-
2 cian shall be liable either civilly or criminally by reason of 
3 having performed any procedure authorized by the provisions 
4 of this article upon any person in this state. 

§27-16-4. Limitations of article. 

1 Nothing in this article shall be construed to authorize the 
2 operation of castration nor the removal of sound organs from 
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3 the body; but this provision shall not be construed so as to 
4 prevent the medical or surgical treatment for sound thera-
5 peutic reasons of any person in this state, by a physician li-
6 censed by this state, in such a way as may incidentally in-
7 volve the nullification or destruction of the reproductive func-
8 tions. 

§27-16-5. Legal counsel; compensation; costs. 

1 When, in any case, the court, or judge thereof in vacation, 
2 is satisfied that the counsel appointed by the court has ren-
3 dered substantial service to the mental incompetent, it may 
4 allow him reasonable compensation therefor, and his actual 
5 expenses, if any, to be paid by the petitioners. 

6 The costs of any proceeding pursuant to this article shall 
7 be paid by the petitioner. 

CHAPTER 66 
(Com. Sub. for H, I. 910-ly Mra, Withrow and Mr. G,Hr) 

(Passed March 9, 1974: In effect 1uly I, 1974. Approved by the Governor,) 

AN ACT to repeal articles three and six, chapter twenty-seven of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended; to repeal section nine, article three, chapter sixty
two of said code; to amend and reenact sections two, three and 
six, article one, chapter twenty-seven of said code; to further 
amend said article one by adding thereto five new sections, 
designated sections nine through thirteen; and to amend and 
reenact section three, article two, articles four, five, six-a and 
eleven, all of chapter twenty-seven of said code, all relating 
to mentally ill, mentally retarded and addicted persons; modi
fying procedures for admission of persons to mental health facili
ties; amending procedures relative to commitment; defining 
words and phrases; relating to rules as to patients; authority of 
mental health facilities to receive patients; confinement of 
minors; voluntary patients; release of voluntary patients; right 
of patient to be released on application; involuntary commit
ment; hearing; appointment of mental hygiene commissioner; 
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payment by county court; duties of prosecuting attorney; in
voluntary hospitalization; admission by medical certification; 
emergency procedures; applications; examinations; hearings; 
release; legal proceedings for involuntary hospitalization; notice 
procedures; right to counsel; rules of evidence; transcript of 
all proceedings; order of findings; judicial review for persons 
adversely affected by order of co=itment; examination of 
patients newly admitted to mental health facilities; disposition of 
patients after examination; procedures upon patient's demand 
for release, hospitalization by agency of United States; periodic 
examination and review of committed patients' hospitalization 
and their right to appeal; rights of patients; fees; expenses of 
proceedings; transportation for mentally ill, commitment of per
sons charged or convicted of a crime; determination of com
petency of defendant to stand trial; hospitalization of defendants 
found incompetent to stand trial or not guilty by ·reason of 
mental illness, mental retardation or addiction; periodic review 
of person found incompetent to stand trial; judicial hearing 
of defendant's defense of not guilty; release of defendant during 
course of criminal proceedings; dismissal of criminal charge; 
appointment of committee for incompetent persons; bond of 
committee; appraisement of estate of incompetent person; powers 
and duties of committee generally; and authority of committee 
to mortgage, lease or sell realty of incompetent person. 

Be it enacted by the Legislature of We.rt Virginia: 

That articles three and six, chapter twenty-seven of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, be 
repealed; that section nine, article three, chapter sixty-two of said 
code be repealed; that sections two, three and six, article one, chap
ter twenty-seven of said code be amended and reenacted; that 
said article one be further amended by adding thereto five new sec
tions, designated sections nine through thirteen; and that section 
three, article two, articles four, five, six-a and eleven, all of chap
ter twenty-seven of said code, be amended and reenacted, all to 
read as follows: 

Article 
1. Words and Phrases Defined, 

2. Mental Health Fadlities. 

4. Voluntary Hospitalization. 

5. Involuntary Hospitalization. 
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fiA, Commitment of Pel"IOIIS Charged or Convicted of a Crime. 

11. Committee; Dlsposltion of Property. 

ARTICLE 1. WORDS AND PHRASES DEFINED. 

127•1•2, Mental illness. 
127-1-3. Mental retardation. 
12 7-1-6. State hospital. 
127-1-9. Mental health facility. 
127-l-1 O. Psycholog:iaL 
127-1-11. Addiction. 
127-1-12. Lik.ely to cause serious hann. 
127-1-1'.3. Chief medical officer. 

§27-1-2. Mental illness. 

1 "Mental illness" means a manifestation in a person of 
2 significantly impaired capacity to maintain acceptable levels 
3 of functioning in the areas of intellect, emotion and physical 
4 well-being. 

§27-1-3. Mental retardation. 

1 "Mental retardation" means significantly subaverage intel-
2 lectual functioning which manifests itself in a person during 
3 his developmental period and which is characterized by his 
4 inadequacy in adaptive behavior. 

§27-1-6. State hospital. 

1 "State hospital'' means any hospital, center or institution, 
2 or part thereof, established, maintained and operated by the 
3 department of mental health or by the department of mental 
4 health in conjunction with a political subdivision of the state 
5 to provide inpatient or outpatient care and treatment for the 
6 mentally ill, mentally retarded or addicted. 

§27-1-9. Mental health facility. 

1 "Mental health facility" means any inpatient, residential or 
2 outpatient facility for the care and treatment of the mentally 
3 ill, mentally retarded or addicted which is operated, or licensed 
4 to operate, by the department of mental health and shall 
5 include state hospitals as defined in section silt of this article. 
6 The tenn shall also include a veterans administration hospital. 

§27-1-10. Psychologist. 

1 "Psychologist" means any person licensed under the laws 
2 of this state to engage in the practice of psychology. 
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§27-1-11. Addiction. 
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1 "Addiction" means the frequent or constant use of alcohol, 
2 narcotic or other intoxicating or stupefying substance which 
3 renders the person using such substance incapable of exer-
4 cising reasonable judgment in the conduct of his affairs or 
5 which causes such person to be dangerous to himself or others. 

§27-1-12. Likely to cause serious harm. 

1 "Likely to cause serious harm" refers to a person who 
2 has: 

3 ( 1) A substantial tendency to physically harm himself 
4 which is manifested by threats of or attempts at suicide or 
5 serious bodily harm or other conduct, either active or passive, 
6 which demonstrates that he is dangerous to himself; or 

7 ( 2) A substantial tendency to physically harm other per-
8 sons which is manifested by homicidal or other violent be-

9 havior which place others in reasonable fear of serious physical 
10 harm. 

§27-1-13. Chief medical officer. 

I "Chief medical officer" means the physican responsible for 
2 medical programs within a mental health facility and shall 
3 include the clinical director of a state hospital. 

ARTICLE 2. MENTAL HEALTII FACILITIES. 

§27-2-3. Rules as to patients. 

1 The director of mental health shall make rules, not 
2 contrary to law, regulating the admission of patients to 
3 mental health facilities, the care, maintenance and treatment 
4 of inpatients, residents and outpatients of such facil-
5 ities and the release, trial visit and discharge of pa-
6 tients therefrom. No patient under eighteen years 
7 of age in any state hospital shall be housed in any area 
8 also occupied by any patient over eighteen years of age. Any 
9 patient adjudged by the chief medical officer to have a likeli-

1 O hood of seriously harming others shall be confined in a secure 
11 area of a mental health facility. 
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AR11CLE 4. VOLUNTARY HOSPITALIZA110N. 

§27-4-1. Authority to receive voluntary patients. 
127-4-2. Release of voluntary patients. 
127-4-3. Right to release on application. 

Authority to receive voluntary patients. 

[Ch. 66 

§27-4-1. 

1 
2 
3 

The chief medical officer of a mental health facility, 
subject to the availability of suitable accommodations and 
to the rules and regulations promulgated by the director of 

4 mental health, shall admit for diagnosis, care and treatment 
5 any individual: 

6 (a) Over eighteen years of age who is mentally ill, men-
7 tally retarded or addicted or who has manifested symptoms 
8 of mental illness, mental retardation or addiction and who 
9 makes application for hospitalization; or 

10 ( b) Under eighteen years of age who is mentally ill, men-
11 tally retarded or addicted or who has manifested symptoms of 
12 mental illness, mental retardation or addiction and there is 
13 application for hospitalization therefor in his behalf ( l ) 
14  by the parents of such person, or (2) if only one parent 
15 is living, then by such parent, or (3) if the parents are living 
16 separate and apart, by the one who has the custody of such 
17 person, or (4) if there is a guardian who has custody of such 
18 person, then by such guardian. Such admission shall be con-
19 ditioned upon the consent of the prospective patient if the 
20 patient is sixteen years of age or over. 

21 (c) No person under eighteen years of age shall be ad-
22 mitted under this section to any state hospital unless said 
23 person has first been reviewed and evaluated by a local 
24 mental health facility and recommended for admission. 

§27-4-2. Release of voluntary patients. 

l The chief medical officer of a mental health facility shall 
2 release any voluntary patient who, in his opinion, has recov-
3 ered or whose hospitalization is no longer advisable but he 
4 shall make every effort to assure that any further supportive 
5 services required to meet the patient's need upon his re-
6 lease will be provided. 
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§27-4-3. Right to release on application. 

A voluntary patient who requests his release or whose 
2 release is requested in writing, by his parents, parent, guardian, 
3 spouse or adult next of kin shall be released forthwith except 
4 that: 

5 (a) If the patient was admitted on his own application, and 
6 request for release is made by a person other than the patient, 
7 release shall be conditioned upon the agreement of the patient 
8 thereto; 

9 (b) If the patient is under eighteen years of age, his release 
10 prior to becoming eighteen years of age may be conditioned 
11 upon the consent of the person or persons who applied for 
12 his admission; or 

13 (c) If, within ninety-six hours of the receipt of the request, 
14 the chief medical officer of the mental health facility in 
15 which the patient is hospitalized files with the clerk of the 
I 6 circuit court or mental hygiene commissioner of the county 
I 7 where the facility is situated, an application for involuntary 
I 8 hospitalization as provided in section four, article five of this 
19 chapter, release may be postponed for twenty days pending 
20 a finding in accordance with the legal proceedings prescribed 
21 therein. 

22 Legal proceedings for involuntary hospitalization shall not 
23 be commenced with respect to a voluntary patient unless re-
24 lease of the patient has been requested by him or the individual 
25 or individuals who applied for his admission. 

ARTICLE 5. INVOLUNTARY HOSPITALIZATION. 

127-S-1. 

127-5-2. 

127-S-3. 

§27-S-4. 

127-.S-.S. 

127-S-6. 

127-5-7. 

127-5-8. 

Involuntary commilment; hearing; appointment of mental hygiene 
commissioner; caseworker defined. 

Involuntary hospitalization; admission by medical certification; 

emergency procedure; examination; hearing; release. 
Custody for medical examination. 
Legal proceedings for involuntary hospitalization. 
Judicial review. 
Examination of newly admitted patients; failure to examine; dis

position of patients after examination; demands for release. 
Hospitalization by agency of the United States. 
Periodic examination and review of patient's hospitalization; appeal 

procedures for release of patient from hospitalization. 
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127-5-9. Rights of patients. 

127-5-10. Transportation for the mentally ill, mentally retarded or addicted. 

§27-5-1. Involuntary commitment; hearing; appointment of mental 
hygiene commissioner; caseworker defined. 

1 No individual shall be involuntarily committed to a mental 
2 health facility except by order of the circuit court of the 
3 county wherein such person resides or was found and then 
4 only after a full hearing on the issues relating to the neces-
5 sity of committing an individual to a mental health facility. 
6 The circuit court of each county may appoint a competent at-

7 tomey in each county to preside over such hearings, who shall 
8 be designated "mental hygiene commissioner." He shall be a 
9 person of good moral character, of standing in his profession 

IO and a resident of the county for which he is appointed, and 
1 l he shall, before assuming the duties of such commissioner, 
12 take the oath required of other special commissioners as 
13 provided in article one, chapter six of this code. The county 
14 court shall pay the commissioner a reasonable sum com-
15 mensurate with his services. He shall discharge his duties and 
16 hold his office at the pleasure of the circuit court by which 
17 he is appointed and may be removed at any time by the court. 
18 It shall be the duty of the mental hygiene commissioner to 
19 conduct orderly inquiries into the mental health of any indi-
20 vidual brought before him concerning the advisability of com-
2 I mitting the individual to a mental health facility. The mental 
22 hygiene commissioner shall safeguard, at all times, the rights 
23 and interests of the individual as well as the interests of the 
24 state. The mental hygiene commissioner shall make a written 
25 report of his findings to the circuit court. In any proceed-
26 ings before any court of record as set forth in this article, 
27 the court of record shall appoint an interpreter for any in-
28 dividual who is deaf or cannot speak or who speaks a for-
29 eign language and who may be subject to involuntary commit-
30 ment to a mental health facility. 

31 In all proceedings under this article, it shall be the duty 
32 of the prosecuting attorney to represent the applicants. 

33 As used in this article, the term "caseworker" means a person 
34 employed by a mental health facility, state hospital, county 
35 health department, or the state department of welfare, as an 
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36 agent for the providing of the social or medical services, or 
37 both, of such facility, hospital or department. 

§27-5-2. Involuntary hospitalization; admission by medical cer• 
tification; emergency procedure; examination; bear
ing; release. 

1 (a) Any individual may be admitted to a mental health 
2 facility upon: 

3 ( 1) Written application under oath to the facility by his 
4 parents or parent, guardian, spouse, adult next of kin or 
5 friend, a health officer or caseworker familiar with the case 
6 of the individual, or the head of any institution where such 
7 individual may be and certification by two physicians that 
8 they have examined the individual and that they are of the 
9 opinion that he is mentally ill, mentally retarded or addicted 

10 and because of his mental illness, mental retardation or addic� 
11 tion he is likely to cause serious harm to himself or others 
12 if he is allowed to remain at liberty; admission to a mental 
13 health facility in accordance with the procedure set forth in 
14 this subdivision shall be referred to as a medical certification 
15 admission, or 

16 (2) Written application under oath to the facility by a 
17 health officer, caseworker or law�nforcement officer stating 
18 his belief that the individual, because of symptoms of mental 
19 illness, mental retardation or addiction, is likely to cause 
20 serious hann to himself or others if not immediately restrained 
21 and the grounds for such belief and certification by at least 
22 one physician that be bas examined the individual and that 
23 be is of the opinion the individual is mentally ill, mentally 
24 retarded or addicted and because of bis mental illness, mental 
25 retardation or addiction be is likely to cause serious harm 
26 to himself or others if not immediately restrained. Admission 
27 to a mental health facility in accordance with the procedures 
28 set forth in this subdivision (2) shall be referred to as an 
29 emergency admission. 

30 (b) Any individual with respect to whom such certification 
3 I has been issued may not be admitted on the basis thereof 
32 at any time after the expiration of three days from the date 
33 of such examination in the case of emergency admission with 
34 one physician's certificate in accordance with subdivision (2), 
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35 subsection (a) of this section or fifteen days from the first ex-
36 amination in the case of medical certification admission in ac-
37 cordance with subdivision (1 ), subsection (a) of this section. A 
38 certification under this section must include findings and con-
39 clusions of the mental examination, the date, time and place 
40 thereof, and the facts upon which the conclusion of likelihood 
41 of causing serious harm is based. The chief medical officer may, 
42 with the approval of the director of mental health, transfer such 
43 individual to a state hospital or to another similar type of men-
44 tal health facility after determining that no less restrictive treat-
45 ment alternative is suitable or available. The chief medical of-
46 ficer of the mental health facility admitting the individual shall 
47 forthwith make a report thereof to the director of mental 
48 health. 

49 When an individual is admitted to a mental health facility 
50 pursuant to the provisions of this section, the chief medical 
51 officer thereof shall immediately give notice of the individual's 
52 admission to the individual's spouse, if any, and the individual's 
53 parents or parent or guardian, or if there be no such spouse, 
54 parents, parent or guardian, to two of the individual's adult 
55 next of kin. The notice shall be in writing and shall be trans-
56 rnitted to such person or persons at his, her or their last 
57 known address by certified or registered mail, return receipt 
58 requested. 

59 (c) After the individual's admission to a mental health 
60 facility, he shall not be detained more than three days unless, 
61 within such period, the individual is examined by two staff 
62 physicians and the likelihood that the individual will cause 
63 serious harm to himself or others is confirmed by such phy-
64 sicians. The physicians may jointly examine the individual 
65 but must make separate, independent and signed evaluations 
66 of his condition. 

67 (d) If, on the basis of the examination by the two staff 
68 physicians, the chief medical officer determines that the in• 
69 dividual should continue to be hospitalized, a written request 
70 for a hearing shall be sent to the clerk of the circuit court of 
71 the county of the individual's residence or to the clerk of the 
72 circuit court of the county where he was found within five days 
73 after the person's admission. Within a reasonable time after 
74 receipt of the request, the circuit court or mental hygiene 
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75 commissioner shall conduct a hearing pursuant to section four 
76 of this article on the question of the individual's mental health 
77 and the need for his further hospitalization, but in no event 
78 shall such hearing be held later than twenty days after the 
79 admission of the individual to a mental health facility. 

80 ( e) Unless he chooses to change his status to that of volun-
81 tary hospitalization, an individual hospitalized pursuant to 
82 this section shall be released without fail: 

83 (I) Within three days after his admittance to a mental 
84 health facility, unless he has been examined by two staff 
85 physicians both of whom confirm in writing that the individual 
86 is likely to cause serious harm to himself or others if not 
87 immediately restrained; or 

88 (2) Within five days after his admittance to a mental 
89 health facility, unless the chief medical officer has sent a 
90 written request within such time, to the clerk of the circuit 
91 court of the county of which the individual is a resident 
92 or where he was found for a hearing on the question 
93 of the individual's mental condition and the need for further 
94 hospitalization; or 

95 (3) Within twenty days after his admittance to a mental 
96 health facility, unless a hearing has been conducted pursuant 
97 to the provisions regarding legal proceedings for involuntary 
98 hospitalization and a determination and order made as pre-
99 scribed therein on the question of the individual's mental 

I 00 condition. 

§27-S-J. Custody for medical examination. 

I When any person, health officer, casework or Jaw-en-
2 forcemcnt officer has reason to believe that an individual is 
3 mentally ill, mentally retarded or addicted and because of his 
4 mental illness, mental retardation or addiction is likely to cause 
5 serious harm to himself or others if allowed to remain at liberty 
6 while awaiting an examination and certification by a physician, 
7 or physicians, as the case may be, pursuant to section two 
8 of this article, such person, health officer, caseworker or law-

9 enforcement officer may make application under oath, to the 
10 circuit court or mental hygiene commissioner of the county 
11 of which the individual is a resident or to the circuit court 
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l 2 or mental hygiene commissioner of the county where he may 
13 be found, giving such information and stating such facts there-
14 in as may be required, upon the form provided by the depart
JS ment of mental health and the circuit court or mental hy-

16 giene commissioner shall thereupon enter an order for the 
17 individual named in such application to be taken into custody 
18 and detained, but not incarcerated in a jail or penal institu-
19 tion, for the purpose of an examination by at least one phy-
20 sician to take place within fourteen hours after the individual 
21 is taken into custody. Not later than fourteen hours after the 
22 individual is taken into custody, the individual shall be released 
23 from custody, unless proceedings have been instituted pur-
24 suant to section two of this article. 

§27-5-4. Legal proceedings for involuntary hospitalization. 

1 (a) Proceedings for the involuntary hospitalization of an 
2 individual may be commenced by the filing of a written appli-
3 cation under oath and the certificate or affidavit as herein-
4 after provided with the clerk of the circuit court or mental 
5 hygiene commissioner of the county of which the individual is 
6 a resident or with the clerk of the circuit court or mental 
7 hygiene commissioner of the county where he may be found, 
8 by his parents or parent, guardian, spouse, adult next of kin 
9 or friend, or by a physician, a health officer or caseworker 

10 familiar with the case of the individual, or the head of any 
11 institution in which such individual may be. 

12 Such application shall be made under oath and shall state 
13 the belief of the applicant that because of symptoms of mental 
14 illness, mental retardation or addiction, the individual is likely 
15 to cause serious harm to himself or others and the grounds for 
16 such belief. The written application, certificate, affidavit and 
17 any warrants issued pursuant thereto, including any papers and 
18 documents related thereto, filed with any circuit court or men-
19 tal hygiene commissioner for the involuntary hospitalization of 
20 any individual shall not be open to inspection by any person 
21 other than the individual, except upon authorization of the 
22 individual or his legal representative or by order of the cir-
23 cuit court and such records shall not be published except upon 
24 the authorization of the individual or his legal representative. 
25 Such applicant shall file with his application the certificate of 
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26 a physician stating that in his opinion the individual is men-
27 tally ill, mentally retarded or addicted and that because of his 
28 mental illness, mental retardation or addiction, the individual 
29 is likely to cause serious harm to himself or others if he is al-
30 lowed to remain at liberty and therefor he should be hos-
31 pitalized or, in lieu of said certificate, an affidavit by the appli-
32 cant showing facts that the individual has refused to submit to 
33 examination by a physician. 

34 (b) Upon receipt of an application, the clerk of the circuit 
35 court shall give notice thereof to the individual and to the indi-
36 vidual's spouse, parents or parent or guardian, or, if the indivi-
37 dual does not have a spouse, parents or parent or guardian, to 
38 the individual's adult next of kin. Such notice shall be given 
39 within ten days after receipt of the application by the clerk of 
40 the circuit court and shall be served on such person or persons 
41 at his or their last known address by certified or registered mail, 
42 return receipt requested. 

43 The notice served on the individual shall specify the nature 
44 of the charges against him, the facts underlying and support-
45 ing the application for his involuntary commitment, and shall 
46 advise him of his right to have counsel appointed for him and 
47 lo consult with counsel at every stage of the proceedings. 

48 Within a reasonable time after notice of the commencement 
49 of proceedings is given, the circuit court or mental hygiene com-
50 missioner shall appoint two physicians or a physician and psy-
5 l chologist, other than the physician whose certification 
52 may have accompanied the application to the circuit 
53 court or mental hygiene commissioner, to examine the indi-
54 vidual and report to the circuit court or mental hygiene com-
5 5 missioner their findings as to the mental condition of the in-
56 dividual and the likelihood of his causing serious harm to him-
57 self or others. The physicians or physician and psychologist 
58 may jointly examine the individual, but must make separate, in-
59 dependent and signed evaluations of his condition stating the 
60 facts upon which the conclusions therein are based. 

61 If the designated physicians or physician and psychologist 

62 report to the circuit court or mental hygiene commissioner that 
63 the individual has refused to submit to an examination, the 
64 circuit court or mental hygiene commissioner shall order him 
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65 to submit to such examination. The circuit court may enter an 
66 order directing the individual to be taken into custody, but not 
67 incarcerated in a jail or penal institution, for the purpose of an 
68 immediate examination by the designated physicians or phy-
69 sician and psychologist. All such orders shall be directed to 
70 the sheriff of the county or other appropriate law-enforcement 
71 officer. After such examination has been completed, the in-
72 dividual shall be released from custody unless such custody is 
73 in a mental health facility pursuant to an emergency hospitali-
7 4 zation as provided for in section two of this article. If the re-
75 ports of the appointed physicians or physician and psycholo-
76 gist do not confirm that the individual is mentally ill, men-
77 tally retarded or addicted and might be harmful to himself or 
78 others, then the proceedings for his involuntary hospitalization 
79 shall be dismissed. 

80 The circuit court or mental hygiene commissioner shall 
81 forthwith fix a date for and have the clerk of the circuit court 
82 give notice of the hearing to (1) the individual, (2) to the appli-
83 cant or applicants, and (3) to the individual's spouse, parents 
84 or parent or guardian, or if the individual does not have a 
85 spouse, parents or parent or guardian, to the individual's 
86 adult next of kin, and (4) to the mental health facility serving 
87 the area. Such notice shall be served on such persons as process 
88 in civil actions not less than ten days prior to the date of the 
89 hearing. Such notice shall specify the nature of the charges 
90 against him; the facts underlying and supporting the appli-
91 cation of his involuntary commitment; his right to have coun-
92 sel appointed for him; his right to consult with counsel at 
93 every stage of the proceedings and the time and place of the 
94 hearing. 

95 {c) The individual shall be present at the hearing and he, 
96 the applicant and all persons entitled to notice of such hear-
97 ing shall be afforded an opportunity to testify and to present 
98 and cross-examine witnesses. In the event that the individual 
99 has not retained counsel, the court or mental hygiene 

100 commissioner at least seven days prior to hearing shall 
101 appoint a competent attorney, who shall be present at 
102 the hearing and protect the interest of the individual, 
103 and the circuit court, by order of record, shall allow 
104 the attorney a fee not to exceed two hundred dollars. 
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105 Any counsel representing an individual shall be entitled 
106 to copies of all medical reports, psychiatric or other-
107 wise. The individual shall have the right to have an 
108 examination by an independent expert of his choice and 
109 testimony from such expert as a medical witness on his 
110 behalf. The circuit court or mental hygiene commissioner 
111 shall hear evidence from all interested parties in cham-
112 bers, including testimony from representatives of the com-
113 munity mental heath facility. The individual shall not be 
114 compelled to be a witness against himself. The circuit court 
115 or mental hygiene commissioner shall receive all relevant 
116 and material evidence which may be offered. The circuit 
117 court or mental hygiene commissioner shall be bound by the 
118 rules of evidence except that statements made to physicians 
119 by the individual may be admitted into evidence by the phy-
120 sician's testimony notwithstanding failure to inform the indi-
121 vidual that this statement may be used against him. A tran-
122 script shall be made of all proceedings, whether before the 
123 circuit court or mental hygiene commissioner, and made avail-
124 able to the individual or his counsel within thirty days, if the 
125 same is requested for purposes of an appeal. In any case where-
126 in an indigent person seeks an appeal, the circuit court shall, 
127 by order entered of record, authorize and direct the court re-
128 porter to furnish a transcript of the hearing and the costs of 
129 such transcript shall be paid by the county wherein the hearing 
130 was held. 

131 (d) Upon completion of the hearing, and the evidence pre-
132 sented therein, the circuit court or mental hygiene commission-
133 er shall make findings as to whether or not (1) the individual 
134 is mentally ill, mentally retarded or addicted and because of 
135 his illness, retardation or addiction is likely to cause serious 
136 harm to himself or to others if allowed to remain at liberty 
137 and (2) is a resident of the county in which the hearing is held 
138 or currently is a patient at a mental health facility in such 
139 county. The circuit court or mental hygiene commissioner shall 
140 also make a finding as to whether or not there is a less re-
141 strictive alternative than commitment appropriate for the in-
142 dividual. The burden of proof of the lack of a less restrictive 
143 alternative than commitment shall be on the person or persons 
144 seeking the commitment of the individual. 



538 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

.155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

MENTALLY ILL PERSONS [Ch. 66 

The findings of fact shall be incorporated into the order en
tered by the circuit court and must be based upon clear, cogent 
and convincing proof. Upon the requisite findings, the circuit 
court may order the individual to a mental health facility for 
an indeterminate period or for a temporary observatory period 
not exceeding six months. If the order is for a temporary ob
servation period, the circuit court or mental hygiene commis
sioner may, at any time prior to the expiration of such peri
od on the basis of a report by the chief medical officer of the 

mental health facility in which the patient is confined and 
such further inquiry as may seem appropriate, order indeter
minate hospitalization of the patient or dismissal of the pro
ceedings. An order for an iedeterminate period shall expire 
of its own terms at the expiration of two years from the date 
of the last order of commitment. 

If the circuit court or mental hygiene comm1ss1oner finds 
that the individual is not mentally ill, mentally retarded or 
addicted, the proceeding shall be dismissed. If the circuit court 
or mental hygiene commissioner finds that the individual is 
mentally ill, mentally retarded or addicted but is not because 
of such illness, retardation or addiction likely to cause serious 

harm to himself or others if allowed to remain at liberty, the 
proceedings shall be dismissed. 

(e) The clerk of the circuit court in which an order directing 
hospitalization is entered, if not in the county of the indi
vidual's residence, shall immediately upon entry thereof for
ward a certified copy of same to the clerk of the circuit court 
of the county of which the individual is a resident. 

If the circuit court or mental hygiene commissioner is 
satisfied that hospitalization should be ordered but finds that 
the individual is not a resident of the county in which the hear
ing is held, and the individual is not currently a resident of a 
mental health facility, a transcript of the evidence adduced at 
the hearing of such individual, properly certified by the clerk of 
the circuit court, shall forthwith be forwarded to the clerk of 
the circuit court of the county of which such individual is a resi
dent, who shall immediately present such transcript to the cir
cuit court or mental hygiene commissioner of said county. 
If the circuit court or mental hygiene commissioner of the 
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184 county of the residence of the individual is satisfied from the 

185 evidence contained in such transcript that such individual 
186 should be hospitalized as determined by the standards set forth 
187 above, the circuit court shall order the appropriate hospital-
188 ization as though the individual had been brought before the 

189 circuit court or its mental hygiene commissioner in the first 
190 instance. This order shall be transmitted forthwith to the clerk 
191 of the circuit court of the county in which the hearing was held 
192 who shall execute said order promptly. 

193 (f) In lieu of ordering the patient to a mental health facil-

194 ity, the circuit court may order the individual delivered to 
195 some responsible person who will agree to take care of the 
196 individual and the circuit court may take from such responsible 
197 person a bond in an amount to be determined by the circuit 
198 court, with condition to restrain and take proper care of such 
199 individual until further order of the court. 

200 (g) H the individual found to be mentally ill, mentally re-
201 tarded or addicted by the circuit court or mental hygiene com-
202 missioner is a resident of another state, this information shall 
203 be forthwith given to the director of mental health, who shall 
204 make appropriate arrangements for his transfer to the state 
205 of his residence conditioned on the agreement of the individual 

206 except as qualified by the interstate compact on mental health. 

207 (h) The chief medical officer of a mental health facility ad-
208 mitting a patient pursuant to proceedings under this section 
209 shall forthwith make a report of such admission to the direc-
210 tor of mental health. 

211 (i) All expenses incurred in a hearing conducted under the 
212 provisions of this article, whether or not hospitalization is 

213 ordered, including any fee awarded for the individual's 

214 attorney and the fees of the physicians and psychologists 

215 and other witnesses, shall be borne by the county of which the 
216 individual is a resident. The amount of the fees, other than 

217 any fee awarded to the individual's attorney, shall be pre-

218 scribed by the county court and all such fees, including any 
219 fee awarded to the individual's attorney, shall be paid out of 

220 the county treasury. 
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§27-5-5. Judicial review. 

1 Any individual adversely affected by any order of commit-
2 ment entered by the circuit court under this article may seek 
3 review thereof by appeal to the state supreme court of appeals 
4 and jurisdiction is hereby conferred upon such court to hear 
5 and entertain such appeals upon application made therefor in 
6 the manner and within the time provided by law for civil ap-
7 peals generally. 

8 This section shall not be construed to in any way limit or 

9 precondition the right to seek release of such individual by 
10 habeas corpus. 

§27-5-6. Examination of newly admitted patients; failure to exam

ine; dispositio■ of patients after examination; demands 
for release. 

1 The chief medical officer of the mental health facility 
2 shall arrange for psychiatric examination of every patient 
3 hospitalized pursuant to the provisions of section two of 
4 this article. If such examination is not completed within 
5 three days after the date of admission, or if the physician 
6 designated by the chief medical officer cannot certify that 
7 in his opinion the patient is mentally ill, mentally retarded 
8 or addicted and is likely to injure himself or others if allowed 
9 to be at liberty, the patient shall be discharged immediately 

10 or permitted to change his status to that of voluntary hospital-
. I I ization and be thereafter treated according to the provisions 

12 of article four of this chapter. 

13 If, in the opinion of the designated exammmg physician, 
14 the patient is mentally ill, mentally retarded or addicted 
15 and because of such mental illness, mental retardation or 
16 addiction he is likely to injure himself or others if allowed 
17 to be at liberty, the chief medical officer shall, within 
18 five days from the date of such determination by the designated 
19 examining physician, institute legal proceedings as provided 
20 in section four of this article.. If such proceedings are not in-
21 stituted within such five-day period, the patient shall be im-

22 mediately released or permitted to change his status to that of 
23 voluntary hospitalization and thereafter treated according 
24 to the provisions of article four of this chapter. If such 
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25 proceedings are not completed within twenty days from the 
26 date of admittance, the patient shall be immediately released, 
2 7 unless he chooses to change his status to that of voluntary 
28 hospitalization and thereafter treated according to the pro-
29 visions of article four of this chapter. 

30 Notwithstanding any other provisions of this article, when 
31 any individual is hospitalized pursuant to the provisions of 
3 2 section two of this article, such person or his spouse, relative, 
33 guardian or friend may demand in writing that such person 
34 be released from the mental health facility. Upon receipt of 
35 such demand, the chief medical officer shall either release 
36 such person or forthwith institute legal proceedings as specified 
3 7 in section four of this article. The chief medical officer of the 
38 facility shall make arrangements for informing each person 
39 hospitalized therein, under the provisions of section two of 
40 this article, of his rights under this section. The chief medical 
41 officer shall also assist any such person in making such written 
42 demand. 

§27-5-7. Hospitalization by agency of the United States. 

I If an individual ordered to be hospitalized pursuant to sec-
2 tion four of this article is eligible for hospital care or treat-
3 ment by any agency of the United States, then, upon receipt 
4 of a certificate from such agency showing that facilities are 
S available and that the individual is eligible for care or treat-
6 ment therein, the circuit court or mental hygiene commis-
7 sioner may order him to be placed in the custody of such 
8 agency for hospitalization. When any such individual is ad-
9 milted pursuant to the order of such circuit court or mental 

1 0 hygiene commissioner lo any hospital or institution estab-
1 I lishcd, maintained or operated by any agency of the United 
12 States within or without the state, he shall be subject to the 
13 rules and regulations of such agency. The chief officer of any 
14 hospital or institution operated by such agency and in which 
IS the individual is so hospitalized shall, with respect to such 
16 individual, be vested with the same powers as the chief medi-
17 cal officers of mental health facilities or the director of mental 
I 8 health within this state with respect to detention, custody, 
19 transfer, conditional release or discharge of patients. Jurisdic-
20 tion is retained in the appropriate circuit court or mental by-
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21 giene commissioner of this state at any time to inquire into 
22 the mental condition of an individual so hospitalized, and to 
23 determine the necessity for continuance of his hospitaliza-
24 tion, and every order of hospitalization issued pursuant to this 

25 section is so conditioned. 

§27-5-8. Periodic examination and review of patient's hospitaliza
tion; appeal procedures for release of patient &om 
hospitalization. 

1 (a) The chief medical officer of each mental health facility 
2 shall cause periodic psychiatric examinations to be made 
3 of each individual committed to a facility pursuant to section 
4 four of this article as frequently as the chief medical officer 
5 considers desirable, but intervals between examinations shall 
6 not exceed three months. A report of the conclusions from 
7 each examination shall be given promptly to the chief medical 
8 officer. A copy of each report shall be placed in the patient's 
9 clinical record and the chief medical officer shall notify the 

10 patient as to his continued hospitalization or release based 
11 upon the report. If the patient is not released he may appeal 
12 and demand his discharge. 

13 (b) Appeal shall be made to the chief medical officer of 
14 the mental health facility wherein the patient is confined. The 
15 chief medical officer shall review the report of the examination 
16 and the conclusions resulting therefrom and be shall either af. 
17 firm the patient's continued hospitalization or discharge the 
18 patient from confinement within three days from the date 
19 of his appeal. 

20 If, within three days from the date of the patient's appeal, 
21 the chief medical officer bas not taken action or has taken 
22 action unfavorable to the patient, the patient may appeal to a 
23 review board of appeal which shall be appointed by the direc-
24 tor of mental health. The review board shall consist of three 
25 members, one of whom shall be a psychiatrist. The review 
26 board shall consider the patient's clinical record, the report 
27 of the examination and conclusions therefrom and any evidence 
28 offered by the patient and by the chief medical officer of 
29 such facility. The review board shall either order the pa-
30 dent's continued hospitalization or shall order the chief medi-
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31 cal officer to discharge the patient within seven days from the 
32 date of the patient's appeal to the review board. 

33 If, within seven days from the date of the patient's appeal 
34 to the review board, the review board has taken no action 
35 or has taken action unfavorable to the patient, the patient 
36 may appeal to the circuit court of the county of the patient's 
37 residence or to the circuit court of the county where the pa-
38 tient is hospitalized. The circuit court or its mental hygiene 
39 commissioner shall hold a hearing to review the hospitalization 
40 of the patient. If the patient has appealed to the circuit court 
41 within one year prior to the present appeal, it shall be within 
42 the circuit court's discretion to deny the appeal. A hearing 
43 under this section shall be conducted in the matter prescribed 
44 in subsections (c) and (d), section four of this article. 

45 The administrative and appeal remedies available by vir-
46 tue of this section shall not be construed to in any way limit 
4 7 or precondition the right to seek release of the patient by 
48 habeas corpus. 

§27-5-9. Rights of patients. 

1 (a )  No person shall be deprived of any civil right solely 
2 by reason of bis receipt of services for mental illness, mental 
3 retardation or addiction, nor shall the receipt of such services 
4 modify or vary any civil right of such person, including, but not 
5 limited to civil service status and appointment, the right to 
6 register for and to vote at elections, the right to acquire and 
7 to dispose of property, the right to execute instruments or 
8 rights relating to the granting, forfeiture or denial of a license, 
9 permit, privilege or benefit pursuant to any law, but a person 

IO who has been adjudged incompetent pursuant to article eleven 
11 of this chapter and who has not been restored to legal com-
12 petency may be deprived of such rights. Involuntary comrnit-
13 ment pursuant to this article shall not of itself relieve the 
J 4 patient of legal capacity. 

15 (b) Each patient of a mental health facility receiving 
16 services therefrom shall receive care and treatment that is 
17 suited to his needs and administered in a skillfuJ, safe and 

J 8 humane manner with full respect for his dignity and personal 
19 integrity. 
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( c) Every patient shall have the following rights regardless 
of adjudication of incompetency: 

( 1) Treatment by trained personnel; 

(2) Careful and periodic psychiatric reevaluation no less 
frequently than once every three months; 

(3) Periodic physical examination by a physician no less 
frequently than once every six months; and 

( 4) Treatment based on appropriate examination and diag
nosis by a staff member operating within the scope of his 
professional license. 

(d) The chief medical officer shall cause to be developed 
within the clinical record of each patient a written treatment 
plan based on initial medical and psychiatric examination not 
later than seven days after he is admitted for treatment. The 
treatment plan shall be updated periodically, consistent with 
reevaluation of the patient. Failure to accord the patient the 
requisite periodic examinations or treatment plan and re
evaluations shall entitle the patient to release. 

( e) A clinical record shall be maintained at a mental 
health facility for each patient treated by the facility. The 
record shall contain information on all matters relating to 
the admission, legal status, care and treatment of the patient 
and shall include all pertinent documents relating to the patient. 
Specifically, the record shall contain results of periodic ex
aminations, individualized treatment programs, evaluations and 
reevaluations, orders for treatment, orders for application for 
mechanical restraint and accident reports, all signed by the 
personnel involved. 

A patient's clinical record shall be confidential and shall 
not be released by the department of mental health or its 
facilities or employees to any person or agency outside of 
the department except as follows: 

( 1) Pursuant to an order of a court of record. 

(2) To tbe attorney of the patient, whether or not in 
connection with pending judicial proceedings. 

(3) With the written consent of the patient or of someone 
authorized to act on the patient's behalf and of the director to: 
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57 (i) Physicians and providers of health, social or weHare 
58 services involved in caring for or rehabilitating the patient, such 
59 information to be kept confidential and used solely for the 
60 benefit of the patient. 

61 (ii) Agencies requiring information necessary to make pay-
62 ments to or on behaH of the patient pursuant to contract or 
63 in accordance with law. OnJy such information shall be 
64 released to third party payers as is required to certify that 
65 covered services have been provided. 

66 (iii) Other persons who have obtained such consent. 

67 No patient record, or part thereof, obtained by any agency or 
68 individual shall be released in whole or in part to any other 
69 individual or agency, unJess authorized by the written consent 
70 of the patient or bis legal representative. 

71 ( f) Every patient, upon his admission to a hospital and 
72 at any other reasonable time, shall be given a copy of the 
73 rights afforded by this section. 

74 (g) The department of mental health shall promulgate 
75 rules and regulations to protect the personal rights of patients 
76 not inconsistent with this section. 

§27-5-10. Transportation for the mentally ill, mentally retarded 
or addicted. 

I Whenever transportation of an individual is required under 
2 the provisions of article four or article five of this chapter, it 
3 shall be the duty of the sheriff to provide immediate transpor-
4 tation to or from the appropriate mental health facility or state 
5 hospital: Provided, That upon the written request of a person 
6 having a proper interest in the individual's hospitalization, the 
7 sheriff may permit such person to arrange for the individual's 
8 transportation to the mental health facility or state hospital by 
9 such means as may be suitable for bis mental condition. 

ARTICLE 6A, COMMITMENT OF PERSONS CHARGED OR CON• 

VICTED OF A CRIME. 

§27•6A-l. 

§27-6A-2. 
§27-6A-3. 

Determination of competency of defendant to stand trial; examina

tion; commitment. 
Hearing on competency to stand trial; findings. 
Hospitalization of defendants found not guilty by reason of mental 

illness; notice to prosecuting attorney. 
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§27-6A-4. Discharge. 

§27-6A-5. Periodic review of person found incompetent to stand trial. 

§27-6A-6. Judicial hearing of defendant's defense other than not guilty by 
reason of mental illness. 

§27-6A-7. Release of defendant during course of criminal proceedings. 

§27-6A-8. Credit for time; expenses. 

§27-6A-1. Determination of competency of defendant to stand 
trial; examination; commitment. 

1 (a) Whenever a court of record believes that a defendant 
2 in a criminal case may be incompetent to stand trial or is 
3 not criminally responsible by reason of mental illness, mental 
4 retardation or addiction, it may at any state of the proceedings 
5 after the return of an indictment or the issuance of a warrant 
6 against the defendant, order an examination of such defendant 
7 to be conducted by one or more psychiatrists, or a psychiatrist 
8 and a psychologist. 

9 (b) After the examination described in subsection (a) of 
10 this section, the court of record may order that the person 
11 be admitted to a mental health facility designated by the 
12 director of mental health for a period not to exceed twenty 
13 days for observation and further examination if the court 
14 has reason to believe that such further observation and 
15 examination are necessary in order to determine whether 
16 mental illness, mental retardation or addiction have so af-
17 fected a person that he is not competent to stand trial or 
18 not criminally responsible for the crime or crimes with which 
19 he has been charged. If, before the expiration of such twenty-
20 . day period, the examining physician believes that observation 
21 for more than twenty days is necessary, he shall make a 
22 written request to the court of record for an extension of the 
23 twenty-day period specifying the reason or reasons for which 
24 such further observation is necessary. Upon the receipt of 
25 such request, the court of record may by order extend said 
26 observation period, but in no event shall the period exceed 
27 forty days from the date of the initial court order of ob-
28 servation. 

29 (c) At the conclusion of each examination or observa-
30 tion period provided for herein, the examining psychiatrist, 
31 or psychiatrist and psychologist, shall forthwith give to the 
32 court of record a written signed report of their findings on the 
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33 issue of competence to stand trial or criminal responsibility. 
34 Such reports shall contain an opinion, supported by clinical 
35 findings, as to whether or not the defendant is in need of care 
36 and treatment. 

37 (d) Within five days after the receipt of the report on 
38 the issue of competency to stand trial, or if no observation 
39 pursuant to subsection (b) of this section has been ordered, 
40 within five days after the report on said issue following an 
41 examination under subsection (a) of this section, the court 
42 of record shall make a finding on the issue of whether the 
43 defendant is competent for trial. A finding of incompetence 
44 for trial shall require proof by a preponderance of the 
45 evidence. Notice of such findings shall be sent to the 
46 prosecuting attorney, the defendant and his counsel. H the 
4 7 court of record orders or if the defendant or his counsel on 
48 his behalf within a reasonable time requests a hearing on 
49 such findings, a hearing in accordance with section two of 
50 this article shall be held by the court of record within ten 
51 days of the date such finding or such request has been made. 

52 (e) After a conviction and prior to sentencing, the court 
53 of record may order a psychiatric or other clinical examina-
54 tion and, after such examination, may further order a period 
55 of observation in a mental health facility designated by the 
56 director of mental health. Such period of observation or 
57 examination shall not exceed forty days. 

58 If after hearing conducted pursuant to the procedures 
59 prescribed in subsection (c), section four, article five of this 
60 chapter, the court of record makes the findings specified in sec-
6 I tion four, article five of this chapter or finds that the convicted 
62 individual would benefit from treatment in a mental health 
63 facility, the court may enter an order of commitment in ac-
64 cord with section four, article five for treatment in a mental 
65 health facility designated by the director of mental health. 

66 (0 In like manner, in accordance with procedures set 
6 7 forth in subsections (a), (b) and ( c) of this section, a 
68 juvenile court may order a psychiatric examination or a period 
69 of observation for an alleged delinquent or neglected juvenile 

70 in a mental health facility to aid the court in its disposition. 

71 The period of observation shall not exceed forty days. 
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§27-6A-2. Hearing on competency to stand trial; findings. 

1 (a) At a hearing to determine a defendant's competency 

2 to stand trial, the defendant shall be present and he shall have 
3 the right to be represented by counsel and introduce evidence 
4 and cross-examine witnesses. The defendant shall be afforded 

5 timely and adequate notice of the issues of the hearing and 

6 shall have access to a summary of the medical evidence to be 
7 presented by the state. The defendant shall have the right to 

8 an examination by an independent expert of his choice and 
9 testimony from such expert as a medical witness on his be-

10 half. All rights generally afforded a defendant in criminal pro-
11 ceedings shall be afforded to a defendant in such competency 

12 proceedings. 

13 (b) At the termination of such hearing the court of record 
14 shall make a finding of fact upon a preponderance of the evi-
15 dence as to the individual's competency to stand trial based on 
16 whether or not the individual is capable of participating sub-
17 stantially in his defense and understanding the nature and con-
18 sequences of a criminal trial. If the individual is found com-
19 petent, the court of record shall forthwith proceed with the 
20 criminal proceedings. If the individual is found incompetent 
21 to stand trial, the court of record shall upon the evidence make 
22 further findings as to whether or not there is a substantial like-
23 lihood that the individual will attain competency within the 
24 next ensuing six months, and if the court of record so finds, 
25 the individual may be committed to a mental health facility 
26 for an improvement period not to exceed six months. If re-
27 quested by the chief medical officer of the mental health fa-
28 cility on the grounds that additional time is necessary for the 
29 individual to attain competency, the court of record may, prior 
30 to the termination of the six-month period, extend the period 
31 for an additional three months. Within ten days of the termi-
32 nation of such period, the court of record shall ascertain by 
33 hearing in accordance with subsection (a) of this section wheth-
34 er or not the individual has attained competency to stand 
35 trial. 

36 (c) If the individual is found initially to be incompetent to 
37 stand trial with no substantial likelihood of obtaining compe-
3 8 tency, or if after such improvement period the individual is 
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39 found to be incompetent to stand trial, the criminal charges 
40 shall be dismissed. The dismissal order may be stayed for 
41 ten days to allow civil commitment proceedings to be in-
42 stituted pursuant to article five of this chapter. 

§27-6A-3. Hospitalization of defendants found not guilty by rea-
son of mental illness; notice to prosecuting attorney. 

1 (a) The court of record may order that a person who has 
2 been found not guilty by reason of mental illness, mental re-
3 tardation or addiction be hospitalized in a mental health facility 
4 for a period not to exceed forty days for observation and 
5 examination. 

6 (b) During the observation period of a person found not 
7 guilty of any crime by reason of mental illness, mental re
g tardation or addiction, procedures for civil commitment may 
9 be initiated before the court having jurisdiction pursuant to 

10 article five of this chapter. 

11 (c) The prosecuting attorney of the county within which 
12 the alleged crime or crimes occurred shall be notified of any 
13 hearing conducted for a person under the provisions of this 
14 section or any subsequent hearing for such person within five 
15 years of the alleged crime conducted under the provisions of 
I 6 this chapter relating to the commitment of the mentally ill, 
17 mentally retarded or addicted and shall have a right to be 
18 heard at such hearings. 

§27-6A-4. Discharge. 

I No person initially committed to a mental health facility 
2 under this article shall be discharged from a mental health 
3 facility unless the physician in charge communicates his in-
4 tention to discharge such person to the committing court and 
5 to the prosecuting attorney of the county within which the al-
6 Jeged crime occured. If within twenty days after the receipt of 

7 such communication the committing court makes no written 
g objection to such discharge, the physician in charge may dis-

9 charge such person. In the event of a written objection by the 

JO committing court, a hearing shall be held by a court of record 

11 within ten days thereafter and the person shall be discharged 

12 unless the court of record conducts a hearing and makes the 

13 findings required by section four, article five of this chapter. 
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§27-6A-S. Periodic review of person found incompetent to stand 
trial. 

1 The periodic review of a person who has been found incom-
2 petent to stand trial shall include a clinical opinion with re-
3 gard to the person's competence to stand trial, which opinion 
4 shall be made a part of the patient's medical record. If any 
5 person previously found incompetent to stand trial is later 
6 determined to be competent, the director of mental health 
7 shall notify the court of record, which shall promptly hold 
8 a hearing on the person's competency to stand trial. Any per-
9 son found incompetent to stand trial may at any time petition 

10 the court of record for a hearing on his competency. Whenever 
11 a hearing is held and the court of record finds that the per-
12 son is competent to stand trial, his commitment, if any, to 
13 a mental health facility shall be terminated and the court of 
14 record shall order his return to the custody of the sheriff for 
15 trial. However, if the person requests continued care and 
16 treatment during the pendency of the criminal proceedings 
17 against him and the mental heaJth facility agrees to provide 
18 such care and treatment, the court of record may order the 
19 further hospitalization of such person. 

§27-6A-6. Judicial hearing of defendant's defense other than not 
guilty by reason of mental illness. 

1 If a defendant who has been found to be incompetent 
2 to stand trial believes that he can establish a defense of not 
3 guilty to the charges pending against him, other than the 
4 defense of not guilty by reason of mental illness, mental 
5 retardation or addiction, he may request an opportunity to 
6 offer a defense thereto on the merits before the court which 
7 has criminal jurisdiction. If the person is unable to obtain 
8 legal counsel, the court of record shall appoint counsel for 
9 the defendant to assist him in supporting the request by 

10 affidavit or other evidence. If the court of record in its discre-
11 tion grants such a request, the evidence of the defendant and of 
12 the state shall be heard by the court of record sitting without 
13 a jury. If after hearing such petition the court of record finds 
14 insufficient evidence to support a conviction, it shall dismiss 
15 the indictment and order the release of the defendant from 
16 criminal custody. The order may be stayed for ten days to 
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17 allow institution of civil proceedings pursuant to article five 
18 of this chapter. 

§27-6A-7. Release of defendant during course of criminal proceed• 
ings. 

1 Notwithstanding any finding of incompetence to stand trial 
2 under the provisions of this article, the court of record may 
3 at any stage of the criminal proceedings allow a defendant 
4 to be released with or without bail. 

§27-6A-8. Credit for time; expenses. 

1 (a) If a person is convicted of a crime, any time spent 
2 in involuntary confinement in a mental health facility as a 
3 result of being charged with such crimes, shall be credited to 
4 this sentence. 

5 ( b) All medical and psychological expenses attendant upon 
6 these proceedings shall be paid by the county court of the 
7 county of the individual's residence. 

ARTICLE 11. COMMfITEE; DISPOSfflON OF PROPERTY. 

§27-11-1. Committees; appointment. 

§27-11-2. Bond; refusal lo act or failure to qualify; appointment of another; 

committal to sheriff. 
§27-11-3. Appraisement of estate. 
§27-11-4. Powers and duties of committee generally. 
§27-11-5. Authority of commitLee to mortgage, lease or sell realty. 

§27-11-1. Committees; appointment. 

1 (a) The county court of a person's residence may appoint 
2 a committee for a person found to be incompetent. Any find-
3 ing of incompetency under this article shall be made separately 
4 and at a different proceeding from any finding of mental 
5 illness, mental retardation or addiction under article four or 
6 five of this chapter. 

7 (b) Proceedings for the appointment of a committee for an 
8 alleged incompetent may be commenced by the filing of a veri-
9 fied petition of a person setting forth the facts showing the 

10 incompetency of an individual with the county court. Upon 
11 receipt of the petition, the clerk of the county court shall give 

12 notice of the hearing thereon to the individual and to the in-
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13 dividual's spouse, or if the individual does not have a spouse, 
14 to the individual's adult next of kin. Such notice and petition 
15 shall be served upon the individual at least ten days prior to 
16 hearing thereon and shall state the purpose of the hearing and 
17 advise the individual of his rights with respect thereto. The 
18 individual shall appear at the hearing, to testify, to present 
19 and cross-examine witnesses. In the event that the individual 
20 

21 
22 

23 
24 
25 
26 
27 
28 
29 
30 
31 

32 
33 
34 

35 
36 
37 
38 
39 

cannot retain counsel, the county court shall appoint a com
petent attorney for the individual. The individual shall have 
the right to an examination by an independent expert of his 
choice and testimony from such expert as a medical witness on 
his behalf. A transcript shall be made of all proceedings and 
made available to the individual or his counsel within thirty 
days, if the same is requested for purposes of appeal. In any 
case wherein an indigent person seeks an appeal, the circuit 
court shall, by order entered of record, authorize and direct 
the court reporter to furnish a transcript of the hearing and the 
costs of such transcript shall be paid by the county wherein 
the hearing was held. 

(c) Upon completion of the hearing and upon the evidence 
presented therein the county court may find that (i) the indi
vidual is unable to manage his business affairs, or (ii) the in
dividual is unable to care for his physical well-being, or (iii) 
both, and is therefor incompetent; or (iv) that the person is 
competent. Evidence of mere poor judgment or of a different 
life style shall not be competent evidence upon which to base 
a finding of incompetency. 

40 (1) "Unable to manage one's business affairs" means the 
41 inability to know and appreciate the nature and effect of his 
42 business transactions, notwithstanding the fact that he may 
43 displey poor judgment. 

44 (2) "Unable to care for one's physical well-being" means 
45 the substantial risk of physical harm to himself as evidenced 
46 by conduct demonstrating that he is dangerous to himself, 
47 notwithstanding the fact that he may display poor judgment. 

48 Il the county court finds the person to be competent, the 
49 proceedings shall be dismissed. No appointment of a commit-
50 tee shall be made on evidence which is uncorroborated by the 
51 testimony of a medical expert. 
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52 (d) The extent of the committee's authority shall be speci-
53 fied in the order of the county court. No authority of a com-
54 mittee shall extend beyond what is necessary for the protec-
55 tion of the individual. A finding of inability to care for one's 
56 physical well-being shall entitle the committee to custody of 
57 the individual, except when the individual is under a commit-
58 ment order to a mental health facility, but only to the extent 
59 as is necessary for the protection of the individual. 

60 (e) An individual found incompetent pursuant to subsection 
61 (c) of this section shall have the right to an appeal and hear-
62 ing thereon in the circuit court of the county. The judge shall 
63 hear the matter on appeal as provided in article three, chapter 
64 fifty-eight of this code or order a hearing de novo on the 
65 matter. 

66 (f) The individual or any person may apply to the county 
67 court in the manner provided by subsection (b) of this section 
68 for termination of his committee at any time and appeal from 
69 a determination thereon in the manner provided by this 
70 section; or in the alternative, the individual may seek such 
71 termination by habeas corpus. 

§27-11-2. Bond; refusal to act or failure to qualify; appointment of 
another; committal to sheriff. 

1 The county court, when making an appointment of such 
2 committee, shall take from the appointee a bond in such 
3 penalty and with such surety as it shall deem sufficient, with 
4 condition that the person so appointed will well and truly 
5 account for and pay over to the person entitled thereto 
6 all property and moneys which may come into his hands by 
7 virtue of such appointment and with such other conditions as 
8 the county court may require. The committee shall be entitled 
9 to reasonable compensation for all services performed on 

1 0 behalf of the individual. If any person so appointed as a 
11 committee refuses the trust or shall fail for ten days succeeding 
12 his appointment to give bond, as aforesaid, the county court 

13 on the motion of any party interested, or at its own instance, 

14 may appoint some other person as committee, taking from him 

15 bond as above provided, or may commit the estate of the per-

16 son to the sheriff of the county, who shall act as committee 
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17 without giving any bond as such and he and the sureties on 
18 his official bond shall be liable for the faithful performance 
19 of the trust. 

§27-11-3. Appraiscment of estate. 

1 The county court, whenever any committee is appointed 
2 for a person unable to manage his business affairs, shall 
3 appoint appraisers and cause to be made, returned and re-
4 corded, an appraisement of the property, both real and per-
5 sonal, of any such person in the same manner, to the same 
6 extent, within the same time, and subject to the same regula-
7 lions and conditions as required by law for the estate of a 
8 deceased person. 

§27-11-4. Powers and duties of committee generally. 

1 The committee appointed for any such person unable to 
2 manage his business affairs shall take possession of his 
3 estate, and may sue or be sued in respect thereto, and for 
4 the recovery of debts due to and from such person. The 
5 committee shall preserve such estate and manage it to the 
6 best advantage, shal[ apply the personal estate, or so much 
7 thereof as may be necessary to the payment of the debts of 
8 such person, and the rents and profits of the residue of his 
9 estate, real and personal, and the residue of the personal 

10 estate, or so much as may be necessary, to the maintenance of 
11 such person, and of his family, if any, and shall make due 
12 accounting as required by law, and surrender the estate, or 
13 as much as he may be accountable for, to such person in case 
14 he shall be deemed competent, or, in case of his death, 
15 without having been restored to competence, the real estate 
16 to his heirs or devisees, and the personal estate to his execu-
17 tors or administrators. 

§27-11-5. Authority of committee to mortgage, lease or sell realty. 

1 If the personal estate of such person be insufficient for 
2 the discharge of his debts, or if such estate or the residue 
3 thereof after payment of the debts, and the rents and profits 
4 of his real estate, be insufficient for his maintenance and 
5 that of his family, if any, the committee of such person may 
6 proceed, as provided in article one, chapter thirty-seven 
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7 of th is code, to obtain authority to mortgage, lease or sell 
8 so much of the real estate of such person as may be 
9 necessary for the purposes aforesaid, or any of them, setting 

10 forth in the petition the particulars and the amount of 
11 the estate, real and personal, the application which may have 
12 been made of any personal estate, and an account of the 
13 debts and demands existing against the estate. 

CHAPTER 67 
(Com. Sub. for S. 8. 503-By Mr. Suom,n) 

[Passed Marclt 9, 1974; in effect July I, 1974. Approved by the Governor.) 

AN ACT to repeal section twenty, article two, chapter twenty
two of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended; to amend and reenact section 
seven, article two of said chapter; to amend and reenact 
article six of said chapter; to further amend said chapter 
twenty-two by adding thereto a new article, designated 
article six-a; and to amend article six, chapter twenty of 
said code by adding thereto a new section, designated 
section twenty-a, all relating to coal miner and prospective 
miner training, education and certification; requiring certi
fication of all surface miners after the first day of July, 
one thousand nine hundred seventy-six; requiring the 
employment of a mine foreman-fire boss; assistants; re
quirements for certification; equivalency of certificates; 
certification of underground and surface coal miners; 
definitions; permits of apprenticeship; requiring adequate 
supervision of apprentices; refusal to issue certificates; 
appeal; limitations of article; making working without a 
certificate, employing an uncertified miner or failure to 
supervise apprentices a misdemeanor and providing pen
alties; establishing a board of miner training, education 
and certification; declarations of legislative findings and 
purposes; board powers; methods of appointment; meet
ings; duties of director and departments; and authorizing 
the payment of a stipend to prospective miners in training. 
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Be it enacted by the Legislature of West Virginia: 

That section twenty, article two, chapter twenty-two of the· 
oode of West Virginia, one thousand nine hundred thirty-one, 
as amended, be repealed; that section seven, article two of said 
chapter be amended and reenacted; that article six of said 
chapter be amended and reenacted; that said chapter twenty
two be further amended by adding thereto a new article, 
designated article six-a; and that article six, chapter twenty 
of said code be amended by adding thereto a new section, 
designated section twenty-a, all to read as follows: 

Chapter 
20. Natural Resources. 
22. Mines and Minerals. 

CHAPTER 20. NATURAL RESOURCES 

ARTICLE 6. SURFACE MINING AND RECLAMATION. 

§20-6-20a. Surface miner; certification required. 

I After the first day of July, one thousand nine hundred 
2 seventy-six, certification shall be required of all surface 
3 miners in accordance with the provisions of articles six 
4 and six-a, chapter twenty-two of this code. 

Article 

2. 

6. 

6A. 

CHAPTER 22. MINES AND MINERALS. 

Coal Mines. 

Certification of Underground ai1d Surface Coal Miners. 

Board of Miner Training, Education and Certification. 

ARTICLE 2. COAL MINES. 

§22-2-7. When underground mine foreman-fire boss re-
quired; assistants; certification. 

1 (a) In every underground mine where five or more 
2 persons are employed in a period of twenty-four hours, 
3 the operator shall employ at least one person certified 
4 in accordance with the provisions of article six-a of this 
5 chapter as a mine foreman-fire boss. Each applicant for 
6 certification as a mine foreman-fire boss shall, at the 
7 time he is issued a cerificate of competency: (1) Be a 
8 resident or employed in a mine in this state; (2) have had 
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9 at least five years' experience in the underground work-
10 ing, ventilation, and drainage of a coal mine, which shall 
11 include at least eighteen months' experience on or at a 
12 working section of an underground mine or be a graduate 
13 of the School of Mines at West Virginia University or of 
14 another accredited mining engineering school and have 
15 had at least two years' practical experience in an under-
16 ground mine, which shall include at least feighteen 
17 months' experience on or at a working section of an 
18 underground mine; and (3) have demonstrated his know-
19 ledge of dangerous mine gases and their detection, mine 
20 safety, first aid, safety appliances, state and federal 
21 mining laws and regulations and other subjects by com-
22 pleting such training, education and examinations as may 
23 be required of him under article six-a of this chapter. 

24 (b) In mines in which the operations are so extensive 
25 that the duties devolving upon the mine foreman-fire 
26 boss cannot be discharged by one man, one or more 
27 assistant mine foreman-fire boss may be designated. 
28 Such persons shall act under the instruction of the mine 
29 foreman-fire boss, who shall be responsible for their 
30 conduct in the discharge of their duties. Each assistant 
31 so designated shall be certified under the provisions of 
32 article six-a of this chapter. Each applicant for certifi-
33 cation as assistant mine foreman-fire boss shall, at the 
34 time he is issued a certificate of competency, possess 
35 all of the qualifications required of a mine foreman-
36 fire boss: Provided, That he shall at the time he is certified 
37 be required to have aJt least three years' experience in 
38 the underground working, ventilation and drainage of 
39 coal mines, which shall include eighteen months on or 
40 at a working section of an underground mine or be a 
41 graduate of the School of Mines at West Virginia Uni-
42 versity or of another accredited mining engineering 

43 school and have had twelve months' practical experience 
44 in an underground mine, all of which shall have been 
45 on or at a working section. 

46 (c) Until the first day of January, one thousand nine 
47 hundred seventy-seven, in mines in which the operations 
48 are so extensive that all the duties devolving upon the 
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49 mine foreman-fire boss cannot be discharged by one man, 

50 competent persons having had at least three years' ex-
51 perience in coal mines may be designated as assistants, 

. 52 who shall act under the mine foreman-fire boss instruc-
53 tions and the mine foreman-fire boss shall be responsible 
54 for their conduct in the discharge of their duties under 

55 such designation. 

56 (d) Any person holding a mine foreman's certificate 
57 issued by any other state may act in the capacity of mine 

58 foreman-fire boss in any mine in this state until the next 
59 regular mine foreman�fire boss examination held by the 
60 department, but not to exceed a maximum of ninety days. 

61 (e) After the effective date of this act, all duties 
62 heretofore performed by persons certified as mine fore-
63 man, assistant mine foreman or fire boss shall be per-
64 formed by persons certified as underground mine fore-
65 man-fire boss or an assistant underground mine fore-
66 man-fire boss. 

67 After the effective date of this act, every certificate 
68 heretofore issued to an assistant mine foreman or fire 
69 boss shall be deemed to be of equal value to a certificate 
70 issued hereafter to an assistant mine foreman-fire boss, 
71 and every certificate heretofore issued to a mine foreman 
72 shall be deemed to be of equal value to a certificate 
73 issued hereafter to a mine foreman-fire boss. 

ARTICLE 6. CERTIFICATION OF UNDERGROUND AND SURFACE 

COAL MINERS. 

§22-6-1. 

§22-6-2. 
§22-6-3. 
§22-6-4. 
§22-6-5. 
§22-6-6. 

§22-6-7. 
§22-6-8. 
§22-6-9. 

§22-6-1. 

1 

Certificate of competency and qualification or permit of apprentice-
ship required of all surface and underground miners. 

Definitions. 

Permit of apprenticeship-Underground miner. 

Permit of apprenticeship--Surface miner. 

Supervision of apprentices. 

Certificate of competency and qualification-Underground or sur-
face miner. 

Refusal to issue certificate; appeal. 

Limitations of article. 

Violations; penalties. 

Certificate of competency and qualification or permit 
of apprenticeship required of all surface and UD• 

derground miners. 

Except as hereinafter provided, no person shall work 
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2 or be employed for the purpose of performing normal 
3 duties as a surface or underground miner in any mine 
4 in this state unless he holds at the time he performs 
5 such duties a certificate of competency and qualification 
6 or a permit of apprenticeship issued under the provisions 
7 of ihis article. 

§22-6-2. Definitions. 

1 For purposes of this article the term ''surface miner" 
2 means a person employed at a "surface mine," as that 
3 term is defined in section two, article six, chapter twenty 
4 of this code. 

5 For purposes of this article, the term "underground 
6 miner" means an underground worker in a bituminous 
7 coal mine, except as hereinafter provided. 

8 For purposes of this article, the term "board of miner 
9 training, education and certification" means that board 

10 established in article six-a of this chapter. 

§22-6-3. Permit of apprenticeship-Underground miner. 

1 A permit of apprenticeship-underground miner shall 
2 be issued by the director to ·any person who has demon-
3 strated by examination a knowledge of the subjects and 
4 skills pertaining to employment in underground mines, 
5 including, but not limited to general safety, first aid, 
6 miner and operator rights and responsibilities, general 
7 principles of electricity, general mining hazards, roof 
8 control, ventilation, mine health and sanitation, mine 
9 mapping, state and federal mining laws and regulations 

10 •and such other subjects as may be required by the board 
11 of miner training, education and cel'tification: PTovided, 
12 That each applicant for said permit shall complete a pro-

13 gram of education and training of at least eighty hours, 

14 which shall be determined by the board of miner training, 

15 education and certification and provided for and imple-
16 mented by the director of the department of mines: 

17 PTOvided fu.rtheT, That if a sufficient number of qualified 

18 applicants having successfully completed the state train-
19 mg provided by the state department of mines are not 

20 available, the operator may request approval from the di-
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21 rector to conduct his own preemployment training pro-
22 gram so long ·as such training adequately covers the mini-
23 mum criteria determined by the board and such trainees 
24 shall be eligible for the same certification as provided 
25 for trainees undergoing training provided by the state. 

§22-6-4. Permit of apprenticeship-Surface miner. 

1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
25 
26 

A pennit of apprenticeship--surface miner, shall be is
sued by ;bhe director to any person who has demonstrated 
by examination a knowledge of the subjects and skills 
pertaining 1x> employment in the surface mining industry, 

including, but not limited to general safety, first aid, miner 
·and operator rights and responsibilities, general principles 
of electricity, health and sanitation, heavy equipment 
�ety, high walls and spoil banks, haulage, welding safety, 
tipple safety, state and federal mining laws and regula
tions and such other subjects as may be required by the 
board of miner training, education and certification: Pro

vided, That each applicant for said permit shall complete 
a program of education and training of at least forty hours, 
which program shall be determined by the board of miner 
training, education and certification and provided for and 
•implemented by the director of the department of mines: 
Provided further, That if a sufficient number of quali
fied applicants having successfully completed the state 
training provided by the state department of mines 
are not available, the operator may request approval trom 
the director to conduct his own preemployment training 
program so long as such training adequately covers the 
minimum criteria determined by the board and such 
trainees shall be eligible for the same certification a.s 
provided for trainees undergoing training provided by 
the state. 

§22-6-5. Supervision of apprentices. 

1 Each holder of a permit of apprenticeship shall be 
2 known as an apprentice. Any miner holding a certificate 
3 of competency and qualification may have one person 
4 working with him, and under his direction, as an appren-
5 tice, and any mine foreman-fire boss or assistant mine 

.. 6 foreman-fire boss may have not more -than five persons 
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7 working with him and under his immediate supervision 
8 and direction, as apprentices, for the purpose of learning 
9 and being instructed in the duties and calling of mining. 

10 Every apprentice working at a surface mine shall be at 
11 all times under the supervision and control of at least one 
12 person who holds a certificate of competency and qualifi-
13 cation: Provided, That whenever the director determines 
14 that a person trained, qualified or certified by the federal 
15 government to act in a supervisory capacity is competent 
16 to supervise five or more surface mine apprentices, such 
17 person may have not more than five apprentices working 
18 with him and under his supervision and direction. 

19 In all cases, it shall be the duty of every mine operator 
20 who employs apprentices to insure that such persons are 
21 effectively supervised and to instruct such persons in safe 
22 mining practices. Each apprentice shall wear a red hat 
23 which identifies him as such while employed at or near 
24 a mine. No person shall be employed as an apprentice 
25 for a period in excess of eight months, except that in the 
26 event of illness or injury, time extensions shall be per-
27 mitted as established by the director of the department 
28 o1: mines. 

§22-6-6. Certificate of competency and qualification-Under-

ground or surface miner. 

1 A certill.cate of competency and qualification as an un-

2 derground miner or as surface miner shall be issued by 
3 the director to any person who has at least six months' 

4, ootal experience as an apprentice and demonstrated his 

5 competence as a miner by successful completion of an 

6 examination given by the director or his representative 

7 in a, manner and place to be determined by the board o1: 

8 miner training, education and certification: Provided, 

9 That all examinations shall be conducted in the English 

10 language and shall be of a practical. nature, so as to 

11 determine the competency and qualificaitions of the appli-

12 cant t.o engage in the mining of coal with reasonable 

13 safety to himself and his fellow employees: Provided 

14 further, Thwt notice of the time and place of such e:iauni-

15 na,tion shall be given to management at the mine, to the 



,j 

562 MINES AND MINERALS [Ch. 67 

16 local union thereat if there is a local union, and notice 
17 shall also be posted at the place or places in the vicinity 
18 of the mine where notices to employees are ordinarily 
19 posted. Examinations shall also be held at such times and 
20 places, and afrt:er such notice, as the board finds necessary 
21 to enable all applicants fur certificates to have an oppor-

. 22 tunity to qualify for certilfication. 

§22-6-7. Refusal to issue certificate; appeal. 

1 If the director or his representative finds that an appli-
2 cant is not qualified ·and competent, he shall so notify the 
3 applicant not more than ten days after the date of ex-
4 amination. 

5 Any applicant aggrieved by an action of the director 
6 in failing or refusing to issue a certificate of qualification 
7 and competency may, within ten days of notice of the 
8 action complained of, appeal to the director who shall 
9 promptly give the applicarut a hearing and either affirm 

10 the action or take such action as should have been taken. 

§22-6-8. Limitations of article. 

1 All persons possessing certificates of qualification issued 
2 by the department of mines of this state, entitling them to 
3 act as mine foreman-fire bosses; or assistant mine fore-
4 man-fire bosses; shall be eligible to engage at any time 
5 as miners in the mines of this state. Supervisory and tech-
6 nically trained employees of the operator, whose work 
7 contributes only indirectly <to mine operaltions, shall not 
8 be required to possess a miners' certificate. 

9 Notwithstaruling the provisions of this article, every 
10 person working as a surface miner in this state on or be
ll fore the first day of July, one thousand nine hundred and 
12 seventy-four shall, upon application to the director, be 
13 issued a certificate of competency and qualification. 

§22-6-9. Violations; penalties. 

1 Any person who knowingly works in or at a mine with-
2 out a certificate issued under the provisions of this ar-
3 ticle, any person who knowingly employs an uncertified 
4 miner to work in or at a coal mine in this state, or, any 
5 operator who fails to insure the supervision of miners 
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6 holding a certificate of apprenticeship as provided for 
7 in section five of this article, shall be guilty of a mis-
8 demeanor, and, upon conviction thereof, shall be fined 
9 not less than fifty dollars nor more than five hundred 

10 dollars. 

ARTICLE 6A. BOARD OF MINER TRAINING, EDUCATION AND 

CERTIFICATION. 

§22-6A-l. Short title. 

§22-6A-2. Declaration of legislative findings and policy. 
§22-6A-3. Definitions. 

§22-6A-4. Board of miner training, education and certification created; 
membership, method of appointment, terms. 

§22-6A-5. Board powers and duties. 
§22-6A-6. Duties of director and department. 

§22-6A-1. Short title. 

1 This article shall be cited as "The West Virginia Miner 
2 Training, Education and Certification Act." 

§22-6A-2. Declaration of legislative findings and policy. 

1 The Legislature hereby finds and declares that: 

2 (a) The continued prosperity of the coal industry is of 
3 primary importance to the state of West Virginia; 

4 (b) The highest priority and concern of this Legisla-
5 ture and all in the coal mining industry must be the 
6 health and safety of the industry's most valuable resource 
7 -the mmer; 

8 (c) A high priority must also be given to increasing 
9 the productivity and competitiveness of the mmes in this 

10 state; 

11 (d) An inordinate number of miners, working on both 
12 the surface in surface mining and in and at underground 
13 mines, are injured during the first few months of their 

14 experience in a mme; 

15 (e) These injuries result in the loss of life and serious 

16 injury to miners and are an impediment to the future 

17 growth of West Virginia's coal industry; 

18 (f) Injuries can be avoided through proper miner 

19 training, education and certification; 
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20 (g) Mining is a technical occupation with various 
21 specialties requiring individualized training and educa-
22 tion; and 

23 (h) It is the general purpose of this article to: 

24 (1) Require adequate training, education and mean-
25 ingful certification of all persons employed in coal mines; 

26 

27 

28 

29 

(2) Establish a board of miner training, education, 
and certification and empower it to require certain train
ing and education of all prospective miners and miners 
certified by the state; 

30 (3) Authorize a stipend for prospective miners en-
31 rolled in this state's miner training, education and certi-
32 fication program; 

33 (4) Direct the director of the department of mines to 
34 apply and implement the standards set by the board of 
35 miner training, education and certification by estab-
36 lishing programs for miner and prospective miner educa-
37 tion and training; and 

38 (5) Provide for a program of continuing miner educa-
39 tion for all categories of certified miners. 

§.Z2-6A-3. Definitions. 

1 Unless the context in which a word or phrase appears 
2 clearly requiires a different meaning, the words defined in 
3 section one, article one of this chapter shall have when 
4 used in this article the meaning therein assigned to them. 
5 These words include but are not limited to the following: 
6 Department, director of the department of mines, mine 
7 inspector, operator, miner, shot firer and certified elec-
8 trician. 

9 "Board" means the board of miner training, education 
10 and certification established by section four of this article. 

11 "Mine" means any mine, including a "surface mine," as 

12 that term is defined in subsection (k), section two, ar-

13 ticle six, chapter twenty and a "mine" as that term is 

14 defined in section one, article one, chapter twenty-two of 

15 this code. 
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§22-6A-4. Board of miner training, education and certification 
created; membership, method of appointment, 
terms. 

1 (a) There is hereby created a board of miner train-
2 ing, education and certification, which shall consist of 
3 seven members, who shall be appointed in the following 
4 manner: 

5 (1) One member shall be appointed to represent the 
6 viewpoint of surface mine operators in this state. When 
7 such member is to be appointed, the governor shall re--
8 quest from the major association representing surface 
9 coal operators in this state a list of three nominees to 

10 the board. The governor shall select from said nominees 
11 one person to serve on the board. For purposes of this 
12 subsection, the major association representing the surface 
13 coal operators in this state shall be deemed to be that 
14 association, if any, which represents surface mine oper-
15 ators accounting for over one half of the coal produced 
16 in surface mines in this state in the year prior to that 
17 year in which the appointment is made. 

18 (2) Two members shall be appointed to represent 
19 the interests of the underground operators of this state. 
20 When said members are to be appointed, the governor 
21 shall request from the major association representing 
22 the underground coal operators in this state a list of 
23 six nominees to the board. The governor shall select 
24 from said nominees two persons to serve on the board. 
25 For purposes of this subsection, the major association 
26 representing the underground operators in this state shall 
27 be deemed to be that association, if any, which repre-
28 sents underground operators accounting for over one 
29 half of the coal produced in underground mines in this 
30 state in the year prior to that year in which the appoint-

31 ments are made. 

32 (3) Three members shall be appointed who can rea-

33 sonably be expected to represent the interests of the 

34 working miners in this state. If the major employee 

35 organization representing coal miners in this state is 

36 divided into administrative districts, the employee orga-



I' 

.I 

I ·1 
;i 

I 
:i 
,, 

·I 

566 MINES AND MINERALS [Ch. 67 

37 nization of each district shall, upon request by the gover-
38 nor, submit a list of three nominees for membership on 
39 the board. If such major employee organization is not so 
40 divided into administrative districts, such employee or-
41 ganization shall, upon request by the governor, submit 
42 a list of twelve nominees for membership on the board. 
43 The governor shall make such appointments from the 
44 persons so nominated: Provided, That in the event nom-
45 inations are made by administrative districts, not more 
46 than one member shall be appointed from the nominees 
47 of any one district unless there are less than three such 
48 districts in this state. 

49 ( 4) The seventh member of the board, who shall 
50 serve as chairman, shall be a person selected and agreed 
51 upon by the six persons appointed by the governor. 

52 (5) All appointments made by the governor under this 
53 section shall be with the advice and consent of the 
54 Senate: Provided, That persons so appointed while the 
55 Senate of this state is not in session shall be permitted 
56 to serve up to one year in an acting capacity, or until 
57 the next session of the Legislature, whichever is less. 

58 (b) The board hereby established shall be appointed 
59 by the governor within three months of the effective 
60 date of this act. As soon as the members of the board are 
61 appointed, the director of the department of mines shall 
62 call an organizational meeting of the board. At said 
63 meeting, all of the board members then appointed shall 
64 select a seventh member of the board to serve as chair-
65 man and draw lots to determine the length of the term 
66 they and the chairman shall serve. Three members shall 
67 serve for three years; two members shall serve for two 
68 years; and two members shall serve for one year. There-
69 after, members shall serve for a term of three years. As 
70 so organized, the board shall meet at the call of the 
71 chairman, at the call of the director, or upon the request 
72 of any two members of the board: Provided, That no 
73 meeting of the board for any purpose shall be conducted 
74 unless the board members are notified at least five days 
75 in advance of a proposed meeting. In cases of an emer-
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76 gency, members may be notified of a board meeting by 
77 the most appropriate means of communication available. 

78 (c) Whenever a vacancy on the board occurs, appoint-
79 ments shall be made in the manner prescribed in this sec-
80 tion: Provided, That in the case of an appointment to fill a 
81 vacancy nominations shall be submitted to the governor 
82 within thirty days after the vacancy occurs. The vacancy 
83 shall be filled by the governor within thirty days of his 
84 receipt of the list of nominations. 

85 (d) Each member of the board shall receive seventy-
86 five dollars per diem while actually engaged in the per-
87 formance of the work of the board and shall receive 
88 mileage at the rate of fifteen cents for each mile actually 
89 traveled going from the home of the member to the place 
90 of the meeting of the board and returning therefrom, 
91 which shall be paid out c,f the state treasury upon a 
92 requisition upon the state auditor, properly certified by 
93 such members of the board. 

94 (e) A quorum of the board shall be four members; the 
95 board may act officially by a majority of those members 
96 who are present. 

97 (f) The chairman of the board shall be a nonvoting 
98 member: Provided, That in cases of a tie, the chairman 
99 shall cast the deciding vote on the issue or issues under 

100 consideration. 

101 (g) The director of the department of mines shall 
102 serve as the secretary to the board and shall be present 
103 or send an authorized representative to all meetings of 
104 the board. 

§22-6A-5. Board powers and duties. 

1 (a) The board shall establish criteria and standards for 

2 a program of education, training and examination to be 
3 required of all prospective miners and miners prior to 

4 their certification in any of the various miner specialties 

5 requiring certification, under this article or any other pro-

6 vision of this code. Such specialties include, but are not 

7 limited to underground miner, surface miner, apprentice, 

8 underground mine foreman-fire boss, assistant under-
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9 ground mine foreman-fire boss, shot firer, mine electri-
10 cian and belt examiner. 

11 (b) The board may require certification in other miner 
12 occupational specialties: Provided, That no new specialty 
13 may be created by the board unless certification in a new 
14 specialty is made desirable by action af the federal gov-
15 ernment requiring certification in a specialty not enumer-. 
16 ated in this code. 

17 (c) The board may establish criteria and standards for 
18 a program of pre-employment education and training to 
19 be required of miners working on the surface at under-
20 ground mines who are not certified under the provisions of 
21 this article or any other provision of this code. 

22 (d) The board shall set minimum standards for a pro-
23 gram of continuing education and training of certified 
24 persons and other miners on an annual basis. Prior to 
25 issuing said standards, the board shall conduct public 
26 hearings at which the parties that may be affected by its 
27 actions may be heard. Such education and training shall 
28 be provided in a manner determined by the director to be 
29 sufficient to meet the standards established by the board. 

30 (e) The board may, in conjunction with any state, 
31 local or federal agency or any other person or institution, 
32 provide for the payment of a stipend to prospective miners 
33 enrolled in one or more of the programs of miner educa-
34 tion, training and certification provided for in this article 
35 or any other provision of this code. 

36 (f) The board may also from time to time conduct 
37 such hearings and other oversight activities as may be 
38 required to insure full implementation of programs es-
39 tablished by it. 

40 (g) Nothing in this article shall be deemed to empower 
41 the board to revoke or suspend any certificate issued by 
42 the director or the department of mines. 

43 (h) The board may, upon its own motion or whenever 
44 requested so to do by the director, deem two certifi�a

_
tes 

45 issued by this state to be of equal value or deem tra1�ng 
46 provided or required by federal agencies to be sufficient 
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47 to meet training and education requirements set by it, the 
48 director, or by the provisions of this code. 

§22-6A-6. Duties of director and department. 

1 The director shall be empowered to promulgate, pur-
2 suant to chapter twenty-nine-a of this code, such reason-
3 able rules and regulations as are necessary to establish 
4 a program to implement the provisions of this article. 
5 Such program shall include, but not be limited to im-
6 plementation of a program of instruction in each of the 
7 miner occupational specialties and the conduct of examina-
8 tions to test each applicant's knowledge and understand-
9 ing of the training and instruction which he is required 

10 to have prior to the receipt of a certificate. 

11 The director is authorized and directed to utilize state 
12 mine inspectors, mine safety instructors, the state mine 
13 foreman examiner, private and public institutions of edu-
14 cation and such other persons as may be available to him 
15 in implementing the program of instruction and examina-
16 tions. 

17 The director may, at any time, make such recommenda-
18 tions or supply such information to the board as he may 
19 deem appropriate. 

20 
21 
22 
23 
24 

The director is authorized and directed to utilize such 
state and federal moneys and personnel as may be avail
able to the department for educational and training pur
poses in the implementation of the provisions of this ar
ticle. 

CHAPTER 68 
(H. B. 692-By Mr. Kopp and Mr. Pottor) 

(Pa...,d February 12, 1974; In effect July I, 1974. Approved by tbe Governor.} 

AN ACT to amend and reenact section one, article six-b, chapter 
twenty of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to financial affairs 
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of the interstate mining commission; allocating among the 
party states to the interstate mining compact the amounts of 
legislative appropriations expected of each party state. 

Be it enacted by the Legislature of West Virginia: 

That section one, article six-b, chapter twenty of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 6B. INTERSTATE MINING COMPACT. 

§20-6B-1. Enactment of compact. 

1 The "Interstate Mining Compact" is hereby enacted into 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

law and entered into with all other jurisdictions legally 
joining therein in the form substantially as follows: 

INTERSTATE MINING COMPACT 

Article I. Findings and Purposes. 

(a) The party states find that: 

( 1) Mining and the contributions thereof to the economy 
and well-being of every state are of basic significance. 

(2) The effects of mining on the availability of land, 
water and other resources for other uses present special 
problems which properly can be approached only with due 
consideration for the rights and interests of those engaged 
in mining, those using or proposing to use these resources 
for other purposes and the public. 

(3) Measures for the reduction of the adverse effects 
of mining on land, water and other resources may be costly 
and the devising of means to deal with them are of both 
public and private concern. 

( 4) Such variables as soil structure and composition, 
physiography, climatic conditions and the needs of the public 
make impracticable the application to all mining areas of a 
single standard for the conservation, adaption or restoration 
of mined land, or the development of mineral and other 
natural resources, but justifiable requirements of law and 
practice relating to the effects of mining on land, water 
and other reso\,lrces may be reduced in equity or effectiveness 
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27 unless they pertain similarly from state to state for all mining 
28 operations similarly situated. 

29 (5) The states are in a position and have the respon-
30 sibility to assure that mining shall be conducted in accordance 

31 with sound conservation principles, and with due regard 
32 for local conditions. 

33 (b) The purposes of this compact are to: 

34 ( 1) Advance the protection and restoration of land, water 
35 and other resources affected by mining. 

36 (2) Assist in the reduction or elimination or counteracting 
3 7 of pollution or deterioration of land, water and air attributable 
3 8 to mining. 

39 (3) Encourage, with due recognition of relevant regional, 
40 physical and other differences, programs in each of the party 
41 states which will achieve comparable results in protecting, 
42 conserving and improving the usefulness of natural resources, 
43 to the end that the most desirable conduct of mining and related 
44 operations may be universally facilitated. 

45 ( 4) Assist the party states in their efforts to facilitate the 
46 use of land and other resources affected by mining, so that 
47 such use may be consistent with sound land use, public 

48 health and public safety, and to this end to study and recom-
49 mend, wherever desirable, techniques for the improvement, 
50 restoration or protection of such land and other resources. 

51 ( 5) Assist in achieving and maintaining an efficient and 
52 productive mining industry and in increasing economic and 

53 other benefits attributable to mining. 

54 Article n. Definitions. 

55 As used in this compact, the term: 

56 (a) "Mining" means the breaking of the surface soil in 

57 order to facilitate or accomplish the extraction or removal 

58 of minerals, ores or other solid matter, any activity or pro-

59 cess constituting all or part of a process for the extraction 

60 or removal of minerals, ores and other solid matter from 

61 its original location, and the preparation, washing, cleaning 

6Z or other treatment of minerals, ores or other solid matter 



I . I 
I I 
l I 

11. I 
[ I 
I' 

I 1 ! I• 

, 1 I 1, 

!1 

I I I. 
/1 
,! 
:! i.' 

572 

63 
64 
65 
66 
67 

68 
69 
70 

71 

MINES AND MINERALS [Cb. 68 

so as to make them suitable for commercial, industrial or 
construction use; but shall not include those aspects of 
deep mining not having significant effect on the surface, 

and shall not include excavation or grading when conducted 
solely in aid of on-site farming or construction. 

(b) "State" means a state of the United States, the 
District of Columbia, the commonwealth of Puerto Rico or a 
territory or possession of the United States. 

Article Ill. State Programs, 

72 Each party state agrees that within a reasonable time 
73 it will formulate and establish an effective program for the 
74 conservation and use of mined land, by the establishment of 
75 standards, enactment of laws or the continuing of the same 
76 in force, to accomplish: 

77 (a) The protection of the public and the protection of 
78 adjoining and other landowners from damage to their lands 
79 and the structures and other property thereon resulting from 
80 the conduct of mining operations or the abandonment or 

81 neglect of land and property formerly used in the conduct of 
82 such operations. 

83 (b) The conduct of mining and the handling of refuse 
84 and other mining wastes in ways that will reduce adverse 
85 effects on the economic, residential, recreational or aesthetic 
86 value and utility of land and water. 

87 ( c) The institution and maintenance of suitable programs 
88 for adaption, restoration and rehabilitation of mined lands. 

89 (d) The prevention, abatement and control of water, air 
90 and soil pollution resulting from mining, present, past and 

91 future. 

92 Article IV. Powers. 

93 In addition to any other powers conferred upon the 
94 interstate mining commission, established by Article V of 

95 this compact, such commission shall have power to: 

96 (a) Study mining operations, processes and techniques 

97 for the purpose of gaining knowledge concerning the effects 
98 of such operations, processes and techniques on land, soil, 
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99 water, air, plant and animal life, recreation and patterns of 
100 community or regional development or change. 

101 (b) Study the conservation, adaptation, improvement and 
102 restoration of land and related resources affected by mining. 

103 (c) Make recommendations concerning any aspect or as-
104 pects of law or practice and governmental administration 
105 dealing with matters within the purview of this compact. 

106 (d) Gather and disseminate information relating to any 
107 of the matters within the purview of this compact. 

108 ( e) Cooperate with the federal government and any public 
109 or private entities having interests in any subject coming within 
110 the purview of this compact. 

111 (f) Consult, upon the request of a party state and within 
112 resources available therefor, with the officials of such state 
113 in respect to any problem within the purview of this com-
114 pact. 

115 (g) Study and make recommendations with respect to any 
116 practice, process, technique or course of action that may 
117 improve the efficiency of mining or the economic yield from 
118 mining operations. 

119 (h) Study and make recommendations relating to the 
120 safeguarding of access to resources which are or may become 
121 the subject of mining operations to the end that the needs 
122 of the economy for the products of mining may not be 
123 adversely affected by unplanned or inappropriate use of land 
124 and other resources containing minerals or otherwise con-
125 nected with actual or potential mining sites. 

126 Article V. The Commission. 

127 (a) There is hereby created an agency of the party states 
128 to be known as the "Interstate Mining Commission," here-
129 inafter called "the commission." The commission shall be 
130 composed of one commissioner from each party state who 

131 shall be the governor thereof. Pursuant to the laws of his 
132 party state, each governor shall have the assistance of an 

133 advisory body (including membership from mining industries, 

134 conservation interests and such other public and private 
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135 interests as may be appropriate) in considering problems re-
136 lating to mining and in discharging bis responsibilities as 
137 the commissioner of his state on the commission. In any 
138 instance where a governor is unable to attend a meeting of 
139 the commission or perform any other function in connection 
140 with the business of the commission, he shall designate an 
141 alternate from among the members of the advisory body 
142 required by this paragraph, who shall represent him and act 
143 in his place and stead. The designation of an alternate 
144 shall be communicated by the governor to the commission in 
145 such manner as its bylaws may provide. 

146 (b) The commissioners shall be entitled to one vote each 
147 on the commission. No action of the commission making a 
148 recommendation pursuant to Articles IV (c), IV (g) and IV 
149 (h) or requesting, accepting or disposing of funds, services 
150 or other property pursuant to this paragraph, Articles V 
151 (g), V (h) or VII shall be valid unless taken at a meeting 
152 at which a majority of the total number of votes on the 
153 commission is cast in favor thereof. All other action shall 
154 be by a majority of those present and voting: Pravided, 

155 That action of the commission shall be only at a meeting at 
156 which a majority of the commissioners, or their alternates, 
157 is present. The commission may establish and maintain such 
158 facilities as may be necessary for the transacting of its 
159 business. The commission may acquire, bold and convey real 
160 and personal property and any interest therein. 

161 (c) The commission shall have a seal. 

162 (d) The commission shall elect annually, from among its 
163 members, a chairman, a vice chairman, and a treasurer. The 
164 commission shall appoint an executive director and fix his 
165 duties and compensation. Such executive director shall serve 
166 at the pleasure of the commission. The executive director, the 
167 treasurer and such other personnel as the commission shall 
168 designate shall be bonded. The amount or amounts of such 
169 bond or bonds shall be determined by the commission. 

170 (e) Irrespective of the civil service, personnel or other 
171 merit system laws of any of the party states, the executive 

172 director with the approval of the commission, shall appoint, 

173 remove or discharge such personnel as may be necessary for 
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174 the performance of the commission's functions, and shall 
175 fix the duties and compensation of such personnel. 

176 {f) The commission may establish and maintain, inde-
177 pendently or in conjunction with a party state, a suitable 
178 retirement system for its employees. Employees of the com-
179 mission shall be eligible for social security coverage in respect 
180 of old age and survivor's insurance: Provided, That the 
181 commission take such steps as may be necessary pursuant 
182 to the laws of the United States to participate in such 
183 program of insurance as a governmental agency or unit. 
184 The commission may establish and maintain or participate in 
185 such additional programs of employee benefits as it may 
186 deem appropriate. 

187 (g) The commission may borrow, accept or contract for 
188 the services of personnel from any state, the United States 
189 or any other governmental agency, or from any person, firm, 
190 association or corporation. 

191 (h) The commission may accept for any of its purposes 
192 and functions under this compact any and all donations and 
193 grants of money, equipment, supplies, materials and services, 
194 conditional or otherwise, from any state, the United States 
195 or any other governmental agency, or from any person, 
196 firm, association or corporation, and may receive, utilize 
197 and dispose of the same. Any donation or grant accepted 
198 by the commission pursuant to this paragraph or services 
199 borrowed pursuant to paragraph (g) of this article shall 
200 be reported in the annual report of the commission. Such 
201 report shall include the nature, amount and conditions, if 
202 any, of the donation, grant or services borrowed and the 
203 identity of the donor or lender. 

204 (i) The commission shall adopt bylaws for the conduct 
205 of its business and shall have the power to amend and 
206 rescind these bylaws. The commission shall publish its by-
207 laws in convenient form and shall file a copy thereof and 

208 a copy of any amendment thereto with the appropriate agency 

209 or officer in each of the party states. 

210 (j) The commission annually shall make to the governor, 

211 Legislature and advisory body required by Article V (a) of 

212 each party state or report covering the activities of the com-
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mission for the preceding year, and embodying such recom
mendations as may have been made by the comn11ss1on. 
The commission may make such additional reports as it may 
deem desirable. 

Article VI. Advisory, Technical and Regional Committees. 

The commission shall establish such advisory, technical 
and regional committees as it may deem necessary, mt:mbership 
on which shall include private persons and public officials, 

and shall cooperate with and use the services of any such 
committees and the organizations which the members represent 
in furthering any of its activities. Such committees may be 
formed to consider problems of special interest to any party 
states, problems dealing with particular commodities or types 
of mining operations, problems relating to reclamation, deve
lopment or use of mined land or any other matters of concern 
to the commission. 

Article vn. Finance. 

(a) The commission shall submit to the governor or de
signated officer or officers of each party state a budget of 
its estimated expenditures for such periods as may be re
quired by the laws of that party state for presentation to 
the legislature thereof. 

(b) Each of the commission's budgets of estimated ex
penditures shall contain specific recommendations of the 
amount or amounts to be appropriated by each of the party 
states. The total amount of appropriations requested under 
any such budget shall be apportioned among the party states 
as follows: One half in equal shares, and the remainder in 
proportion to the value of minerals, ores and other solid 
matter mined. In determining such values, the commission 
shall employ such available public source or sources of 
information as, in its judgment, present the most equitable 
and accurate comparisons among the party states. Each of 
the commission's budgets of estimated expenditures and re
quests for appropriations shall indicate the source or sources 
used in obtaining information concerning value of minerals, 
ores and other solid matter mined. 

(c) The commission shall not pledge the credit of any 
party state. The commission may meet any of its obligations 
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252 in whole or in part with funds available to it under Article 
253 V (h) of this compact: Provided, That the commission talces 
254 specific action setting aside such funds prior to incurring any 
255 obligation to be met in whole or in part in such manner. 
256 Except where the commission makes use of funds available to 
257 it under Article V (h) hereof, the commission shall not 
258 incur any obligation prior to the allotment of funds by the 
259 party states adequate to meet the same. 

260 (d) The commission shall keep accurate accounts of all 
261 receipts and disbursements. The receipts and disbursements 
262 of the commission shall be subject to the audit and accounting 
263 procedures established under its bylaws. All receipts and 
264 disbursements of funds handled by the commission shall be 
265 audited yearly by a qualified public accountant and the 
266 report of the audit shall be included in and become part of 
267 the annual report of the commission. 

268 (e) The accounts of the commission shall be open at any 
269 reasonable time for inspection by duly constituted officers 
270 of the party states and by any persons authorized by the 
271 commission. 

272 (f) Nothing contained herein shall be construed to pre-
273 vent commission compliance with laws relating to audit or 
274 inspection of accounts by or on behalf of any government 
275 contributing to the support of the commission. 

276 Article VDI. Entry Into Force and Withdrawal. 

277 (a} This compact shall enter into force when enacted 
278 into law by any four or more states. Thereafter, this compact 
279 shall become effective as to any other state upon its enactment 
280 thereof. 

281 (b} Any party state may withdraw from this compact by 

282 enacting a statute repealing the same, but no such with-

283 drawal shall take effect until one year after the governor 

284 of the withdrawing state bas given notice in writing of the 

285 withdrawal to the governors of all other party states. No 

286 withdrawal shall affect any liability already incurred by or 

287 chargeable to a party state prior to the time of such with-

288 drawal. 
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Article IX. Effect on Other Laws. 

[Ch. 69 

290 Nothing in this compact shall be construed to limit, repeal 
291 or supersede any other law of any party state. 

292 Article X. Construction and Severability. 

293 This compact shall be liberally construed so as to effectuate 

294 the purposes thereof. The provisions of this compact shall 
295 be severable and if any phrase, clause, sentence or provision 
296 of this compact is declared to be contrary to the constitution of 
297 any state or of the United States or the applicability thereof to 
298 any government, agency, person or circumstance is held in-
299 valid, the validity of the remainder of this compact and the 
300 applicability thereof to any government, agency, person or 
301 circumstance shall not be affected thereby. If this compact 
302 shall be held contrary to the constitution of any state partici-
303 pating herein, the compact shall remain in full force and effect 
304 as to the remaining party states and in full force and effect 
305 as to the state affected as to all severable matters. 

CHAPTER 69 
(Com. Sub, for H. B. 795-By Mr. Shaffer and Mr. Moore) 

(Passed March 8, 1974; io effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section sixty-three, article two, 
chapter twenty-two of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to requiring 
surface-mine permits when opening or reopening of deep mines 
requires extensive surface disturbance where coal is removed 
commercially ·and not incidentally. 

Be it enacted by the Legislature of West Virginia: 

That section sixty-three, article two, chapter twenty-two of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 
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ARTICLE 2. COAL MINES. 

§22-2-63, No mine to be opened or reopened without prior ap• 
proval of director of department of mines; approval 

fee; extension of certificate of approval; certificates 
not transferable; section to be printed on certificates. 

( a) After the effective date of this section, no mine shall 
2 be opened or reopened unless prior approval has been obtained 
3 from the director of the department of mines, which approval 
4 shall not be unreasonably withheld. The operator shall pay 
5 for such approval a fee of ten dollars, which payment shall 
6 be tendered with the operator's application for such approval: 
1 Provided, That mines producing coal solely for the operator's 
8 use shall be issued a permit without charge if coal production 
9 will be less than fifty tons a year. 

IO (b) Within thirty days after January first of each year, 
11 the operator of each mine holding a certificate evidencing 
12 approval of the director to open a mine, shall apply for the 
13 extension of such certificate of approval for an additional 
14 year. Such approval, evidenced by a certificate of the director, 
15 shall be granted as a matter of right and without charge if, 

16 at the time such application is made, the operator is in 
17 compliance with the provisions of section seventy-two of 

18 this article. Applications for extension of such certificates 
19 of approval not submitted within the time required shall be 
20 processed as an application to open or reopen a mine and 
21 shall be accompanied by a fee of ten dollars. 

22 (c) Certificates of approval issued pursuant to this section 
23 shall not be transferable. 

24 ( d) The provisions of this section shall be printed on the 
25 reverse side of every certificate issued hereunder. 

26 (e) On or after the first day of July, one thousand nine 
27 hundred seventy-one, no mine shall be opened or reopened 
28 unless a surface disturbed reclamation bond in the amount 

29 of five hundred dollars per acre is submitted to the department 
30 of mines for the removal of unused surface structures and 

31 the sealing of abandoned mine openings. The district mine 

32 inspector shall be contacted for a preinspection of the area 
33 proposed for underground mining prior to the issuance of 
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any new opening approval. The above-mentioned bond shall 

go into a separate fund and must be submitted separate, 
when application is made for the issuance of a deep-mine 
permit. 

(f) On or after the first day of July, one thousand nine 

hundred seventy-four, no mine shall be opened or reopened 

where the total area of surface disturbance at the outcrop 
of the coal seam is greater than four hundred lineal feet 

and where coal is removed or to be removed commercially 

or for commercial purposes from this area unless a surface
mine reclamation bond as required in articles six and six-a, 
chapter twenty of the code be first obtained covering the 

area to be disturbed. 

CHAPTER 70 
(H. 8. 1178-By Mr, Kine.id •nd Mr. Goodwin) 

(Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section two, article nine, chapter 
seventeen-a of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to motor vehicle regis
tration; and providing for the temporary use of a facsimile of a 
vehicle registration plate in the event the registration plate origi
nally issued is lost, destroyed or stolen. 

Be it enacted by the Legislature of West Virginia: 

That section two, article nine, chapter seventeen-a of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 9. OFFENSES AGAINST REGISTRATION LAWS AND SU
SPENSION OR REVOCATION OF REGISTRATION. 

§ 17 A-9-2. Operation of vehicles without evidences of registration; 
use of temporary facsimile. 

1 No person shall operate, nor shall an owner knowingly per-
2 mit to be operated, upon any highway any vehicle required to 
3 be registered hereunder unless there shall be attached thereto 
4 and displayed thereon or shall be in the possession of the 
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5 operator when and as required by this chapter a valid registra-
6 tion card and registration plate or plates issued therefor by 
7 the department for the current registration year except as other-
8 wise expressly permitted in this chapter. Ally violation of this 
9 section is a misdemeanor. 

10 In the event that the registration plate or plates originally 
11 issued are lost, destroyed or stolen, a temporary facsimile of 
12 the plate or plates, showing the number of the same, may be 
13 attached to the vehicle by the owner for a period of not more 
14 than fifteen days, or until a new plate or plates are issued by 
15 the department whichever is earlier: Provided, That no such 
16 facsimile shall be used and no such vehicle shall be driven up-
17 on the highways of this state, until the owner shall have noti-
18 fied in writing the department of public safety of the loss of 
19 such registration plate or plates. 

CHAPTER 71 
(H. I. 686-lly Mr, Shaff., and M,, S..vili..) 

(Passed February 22, 1974; in effect July I, 1974. Approved by the Oovcrru,r.) 

AN ACT to amend and reenact section eight, article ten, chapter 
seventeen-a of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to motor vehicles; 
fees for registration, licensing, etc.; exemptions for disabled 
veterans. 

Be it enacted by the Legislature of West Virginia: 

That section eight, article ten, chapter seventeen-a of the code 
of West Virginia, one thousand nine hundred thirty-one, as amend
ed, be amended and reenacted to read as follows: 

ARTICLE 10. FEES FOR REGISTRATION, LICENSING, ETC. 

§17A-10-8, Exemptions from registration fees, 

1 The United States government, the state, or any political 

2 subdivision thereof, shall be exempted from the payment of 

3 any fee on account of registration of any vehicle owned or 
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4 operated by the United States government, the state, or any 
5 political subdivision thereof, as the case may be. The proper 
6 representative of the federal government, the state, or any 
7 such political subdivision thereof, shall make, or cause to be 
8 made, on the form provided for that purpose, an application 
9 for registration of such vehicle so owned and operated, and the 

10 registration plate or plates issued for such vehicle shall be dis-
11 played or caused to be displayed as provided in this chapter. 
12 Fire apparatus owned by the United States government, the 
13 state, or any political subdivision thereof, or by an incorporated 
14 volunteer fire department organized for protection of com-
15 munity property shall be exempt from all the provisions of this 
16 article, pertaining to the payment of registration fees. Any 
17 ambulance used exclusively for charitable purposes, for which 
18 use there is no charge, shall be exempt from the payment of all 
19 registration fees required by this article. Any disabled veteran 
20 owning an automobile or other conveyance under the pro-
21 visions of Public Law 663 of the 79th Congress of the 
22 United States or Public Law 187 of the 82nd Congress of 
23 the United States, or Public Law 77 of the 90th Congress 
24 of the United States shall be exempt from the payment of any 
25 such fee on account of registration of any motor vehicle 
26 owned by such disabled veteran. This exemption shall not 
27 apply to such disabled veterans owning motor vehicles used 
28 for hire, but such exemption shall be in force and effect 
29 for such motor vehicles owned by such disabled veterans 
30 during their natural life. 

CHAPTER 72 
(5. B. 55-By Mr. Dillon and Mr. Deem) 

[Passed Pebrua,y 23, 1974; in effect July t, 1974. Approved by the Governor.] 

AN ACT to amend article two, chapter seventeen-b of the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, by adding thereto a new section, designated sec
tion seven-a, relating to the creation ofi a drivers' licensing 
advisory board, appointment and qualifications of board 
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members, duties of the board and honorarium and reim
bursement of expenses for board members. 

Be it enacted by the Legislature of West Virginia: 

That article two, chapter seventeen-b of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be amended by adding thereto a new section, designated sec
tion seven-a, to read as follows: 

ARTICLE 2. ISSUANCE OF LICENSE, EXPIRATION AND RE
NEWAL. 

§17B-2-7a. Drivers' licensing advisory board. 

1 There is hereby created a drivers' licensing advisory 
2 board, which shall consist of five members to be ap-
3 pointed by the governor, by and with the advice and 
4 consent of the Senate, for terms of three years, except 
5 that as to the members first appointed, two shall be ap-
6 pointed for a term of three years, two shall be appointed 
7 for a term of two years, and one shall be appointed for 
8 a term of one year, all from the first day of July, one 
9 thousand nine hundred seventy-four. All vacancies oc-

10 curring on the board shall be filled by the governor, by 
11 and with the advice and consent of the Senate. One mem-
12 ber of the board shall be an optometrist duly registered 
13 to practice optometry in this state and the other four 
14 members of the board shall be physicians or surgeons 
15 duly licensed to practice medicine or surgery in this state. 
16 The governor shall appoint persons qualified to serve on 
17 the board who, in his opinion, will best serve the work 
18 and function of the board. 

19 The board shall advise the commissioner of motor ve-
20 hicles as to vision standards and all other medical criteria 
21 of whatever kind or nature relevant to the licensing of 
22 persons to operate motor vehicles under the provisions 
23 of this chapter. The board shall, upon request, advise 

24 the commissioner of motor vehicles as to the mental or 
25 physical fitness of an applicant for, or the holder of, a li-
26 cense to operate a motor vehicle. The board shall furnish 

27 the commissioner with all such medical standards, statis-

28 tics, data, professional information and advice as he may 

29 reasonably request. 
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30 The members of the board shall receive an honorarium 
31 of thirty-five dollars for each day actually devoted to the 
32 business of the board, and shall be reimbursed for all 
33 reasonable and necessary expenses actually incurred by 
34 them in the discharge of their official duties. 

CHAPTER 73 
(H. 8. 704-By Mr. Savilla and Mr. Polen) 

[PaS$ed February 15, 1974; in effect July 1, 1974. Approved by !be Governor.] 

AN ACT to amend chapter seventeen-c of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, by adding 
thereto a new article, designated article five-b, relating to 
blood test for alcohol in any driver and adult pedestrian who 
dies in or within four hours after having been involved in a 
motor vehicle accident; relating to those responsible for re
porting death and functions of county medical examiner; 
establishing a time limit for conducting test; relating to per
sons who may conduct test; granting consent to withdraw 
blood from dead body; granting civil and criminal immunity 
to person withdrawing blood and conducting test; relating to 
fee for test and to whom and bow county medical examiners 
report results of blood tests; making such reports not admissible 
as evidence; relating to use of reports; and specifying that 
reports may be used only for statistical and highway safety 
purposes. 

Be it enacted by the Legislature of West Virginia: 

That chapter seventeen-c of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new article, designated article five-b, to read as 
follows: 

ARTICLE SB. POST-MORTEM TESTS FOR ALCOHOL IN PERSONS 

KILLED IN MOTOR VEHICLE ACCIDENTS. 

§17C-5B-1. Blood tests for alcohol in drivers and adult pedestrians killed in 
motor vehicle accidents; time limit for conducting test; who 
may conduct test; express consent to withdraw blood from dead 
body granted; granting civil and criminal immunity to person 
conducting test; fee for test. 
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§ 17C-5B-2. To whom and how county medical examiners report results of 
blood tests; such reports not admissible as evidence; use of 
reports only for statistical and highway safety purposes. 

§17C-5B-1. Blood tests for alcohol in drivers and adult pedestrians 
killed in motor vehicle accidents; time limit for 
conducting test; who may conduct test; express con
sent to withdraw blood from dead body granted; 
granting civil and criminal immunity to person con
ducting test; fee for test. 

1 When any motor vehicle driver or adult pedestrian dies 
2 in a motor vehicle accident in this state or dies within 
3 four hours after having been involved in a motor vehicle 
4 accident in this state, the physician in attendance, or law-
5 enforcement officer having knowledge of such death, or the 
6 funeral director, or any other person present when such 
7 death occurred shall immediately report such death to the 
8 medical examiner of the county in which such death occurred. 
9 Upon receipt of such notice, the medical examiner shall take 

10 charge of the dead body and shall conduct, or shall cause to 
11 be conducted, within twelve hours after receiving such notice 
12 and before the dead body is embalmed, a blood test to 
13 determine the presence and percentage concentration of alcohol 
14 in the blood of such dead body. 

15 The blood test required under this section shall be con-
16 ducted only by a person qualified to conduct an autopsy 
17 under article twelve, chapter sixty-one of this code, or by 
18 a doctor of medicine, doctor of osteopathy, registered nurse, 
19 trained medical technician at the place of his employment, 
20 or county coroner who is deemed qualified by the com-
21 mission on post-mortem examinations to conduct such blood 
22 test. 

23 Any person who is to conduct a blood test under the 
24 provisions of this section is hereby expressly authorized to 
25 withdraw blood from the dead body in the quantity necessary 
26 to conduct such blood test. Any person withdrawing blood 

27 from the dead body and testing such blood and any hos-
28 pital or clinic in which such blood is withdrawn and tested 

29 under the provisions of this section shall be immune from all 

30 civil and criminal liability which might otherwise be imposed. 

31 Any person conducting a blood test under the provisions 
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32 of this section shall receive a standardized fee in the amount 
33 determined by the commission on post-mortem examinations, 

34 which fee shall be paid from funds appropriated to the com-
35 mission on post-mortem examinations. 

36 Nothing contained in this section shall be construed to 
37 preclude the taking of a blood test by any other person having 

38 the right to take such test or cause such test to be taken 
39 while the medical examiner has charge of the body. 

§17C-5B-2. To whom and how county medical examiners report 

results of blood tests; such reports not admissible as 
evidence; nse of reports only for statistical and high
way safety pnrposes. 

1 Each county medical examiner shall immediately report the 

2 results of each blood test conducted under the authority of 
3 section one of this article by him, or conducted at his request, 
4 to the chief medical examiner of the office of medical exami-
5 nations and to the department of public safety. The results of 

6 such blood test and report thereof shall be used only for 

7 record-keeping and statistical purposes. No results of such 
8 blood test or any report thereof shall be admissible in evi-
9 dence in any action or proceeding of any kind in any court or 

10 before any tribunal, board, agency or person. 

11 The department of public safety shall compile the data from 
12 all such reports submitted to it on a monthly basis. The de-
13 partment shall forward such compilations to the governor's 
14 highway safety administration and the department of motor 
15 vehicles. Such compilations shall be only for statistical pur-
16 poses and highway safety information and shall not disclose 
17 or reveal in any manner the identity of any dead person whose 
18 blood was tested under the provisions of section one of this 
19 article. 

20 The department of public safety, the governor's highway 
21 safety administration and department of motor vehicles shall 

22 make use of such compilations in a manner to provide accurate 
23 and useful statistical information to government and the public 

24 relative to achieving a reduction in motor vehicle accidents 
25 arising in whole or in part from the imbibing of alcohol by 

26 motor vehicle drivers and adult pedestrians. 
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CHAPTER 74 
(H. B. 779-lly M,. Goodwin and Mr. Chri,tian) 

[Passed March 9, 1974; io offe<:t July I, 1974. Approved by the Governor.) 

AN ACT to amend article six, chapter seventeen-c of the code of 
West Virginia, one thousand nine hundred thirty-one, as 

amended, by adding thereto a new section, designated section 
nine, relating to traffic regnlations; speed restrictions; providing 
for use of a slow moving vehicle emblem to be used on vehicles 
and machinery designed to operate at twenty-five miles per hour 
or less. 

Be it enacted by the Legislature of West Virginia: 

That article six, chapter seventeen-c of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new section, designated section nine, to read as 
follows: 

ARTICLE 6. SPEED RESTRICTIONS. 

§17C-6-9. Slow moving vehicle emblem. 

1 (a) All farm machinery and other machinery including 
2 all road construction machinery except when guarded by 
3 flagmen or flares, designed to operate at twenty-five miles per 
4 hour or less, traveling on a public highway during day or night 
5 shall display a triangular slow moving emblem on the rear 
6 of the vehicle. 

7 (b) The commissioner shall adopt standards and specifi-
8 cations for design and the position of mounting the slow 
9 moving vehicle emblem, as well as requirements for certifi-

1 O cation of conformance. The requirements of such emblem 
11 shall be in addition to any lighting devices required by 
12 law. 

13 ( c) The use of this emblem shall be restricted to the use 

14 specified in subsection (a) and its use on any other type of 

15 vehicle or as a clearance marker on wide machinery or on 

16 stationary objects on the highway is prohibited. 
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CHAPTER 75 
(H. I. 1032-By Mr. Shaw) 

[Passed March 9? 1974; in effect ninety days from passage. Approved by the: Governor.] 

AN ACT to amend and reenact section seventeen, article fifteen, 
chapter seventeen-c of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to the equipping 
of public utility maintenance vehicles with more than one spot 
lamp. 

Be it enacted by the Legislature of West Virginia: 

That section seventeen, article fifteen, chapter seventeen-c of 
the code of West Virginia, one ti':ousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 15. EQUlPMENT. 

§17C-15-17. Spot lamps and other auxiliary lamps. 

1 (a) Spot /amps.-Any motor vehicle except a public 
2 utility company maintenance vehicle may be equipped with 
3 not to exceed one spot lamp and every lighted spot lamp 
4 shall be so aimed and used upon approaching another vehicle 
5 that no part of the high-intensity portion of the beam will be 
6 directed to the left of the prolongation of the extreme left 
7 side of the vehicle nor more than one hundred feet ahead of 
8 the vehicle. A public utility company maintenance vehicle 
9 may be equipped with more than one spot lamp but all lighted 

10 spot lamps shall be aimed and used in conformity to the 
11 requirements of this subsection. 

12 (b) Fog /amps.-Any motor vehicle may be equipped with 
13 not to exceed two fog lamps mounted on the front at a 
14 height not less than twelve inches nor more than thirty inches 
15 above the level surface upon which the vehicle stands and 
16 so aimed that when the vehicle is not loaded none of the 
17 high-intensity portion of the light to the left of the center 
18 of the vehicle shall at a distance of twenty-five feet ahead 
19 project higher than a level of four inches below the level 
20 of the center of the lamp from which it comes. 
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21 (c) Auxiliary passing lamp.-Any motor vehicle may be 
22 equipped with not to exceed one auxiliary passing lamp 
23 mounted on the front at a height not less than twenty-four 
24 inches nor more than forty-two inches above the level 
25 surface upon which the vehicle stands and every auxiliary 
26 passing lamp shall meet the requirements and limitations set 
27 forth in this article. 

28 (d) Auxiliary driving lamp.-Any motor vehicle may be 
29 equipped with not to exceed one auxiliary driving lamp 
30 mounted on the front at a height not less than sixteen 
31 inches nor more than forty-two inches above the level surface 
32 upon which the vehicle stands and every such auxiliary driving 
33 lamp shall meet the requirements and limitations set forth 

34 in this article. 

CHAPTER 76 
(Com. Sub. for H. B. 840-By Mr. Goodwin) 

[Passed March 5, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section three, article sixteen, chapter 
seventeen-c of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to inspection of 
motor vehicles; owners and drivers of motor vehicles to 
comply with inspection laws; definition. 

Be it enacted by the Legislature of West Virginia: 

That section three, article sixteen, chapter seventeen-c of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 16. INSPECTION OF VEHICLES. 

§17C-16-3. Owners and drivers to comply with inspection laws. 

1 (a) No person driving a vehicle shall refuse to submit 
2 such vehicle to an inspection and test when required to do 

3 so by the department of public safety. 

4 (b) Every owner or driver, upon receiving a notice as 

5 provided in section two of this article shall comply therewith 
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and shall within five days secure an official certificate of 
inspection and approval which shall be issued in duplicate, 
one copy to be retained by the owner or driver and the 
other copy to be forwarded to the department. In lieu of 
compliance with this paragraph the vehicle shall not be 
operated, except as provided in the next succeeding paragraph. 

(c) No person shall operate any vehicle after receiving a 
notice with reference thereto as above provided, except as 
may be necessary to return such vehicle to the residence or 
place of business of the owner or driver, or to a garage, 
until said vehicle and its equipment has been placed in 
proper repair and adjustment and otherwise made to conform 
to the requirements of this chapter and a certificate of inspec
tion and approval shall be obtained as promptly as possible 
thereafter. 

(d) In the event repair or adjustment of any vehicle or 
its equipment is found necessary upon inspection, the owner 
of said vehicle may obtain, such repair or adjustment at any 

place he may choose, but in every event an official certificate 
of inspection and approval must be obtained, otherwise such 
vehicle shall not be operated upon the highways of this 
state. 

(e) "Inspection and test," as used in this article, shall 
mean inspections and tests as related to the actual mechanical 
and operating ability of such vehicle. 

CHAPTER 77 
(COll'I. Sub. for 5. B. 15-By Mr. Williams) 

·(Passed March 5, 1974; in effect ninety days from passa11e. Approved by the Governor.] 

AN ACT to amend article five, chapter eight of the code of 
West Virginia, one thousand nine hundred thirty-one, as 
amended, by adding thereto a new section, designated sec
tion fifteen-a, relating to municipalities and providing for 
the calling upon petition of a special municipal election 
for a proper governmental purpose. 
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Be it enacted by the Legislature of West Virginia: 

That article five, chapter eight of the code of West Virginia, 

one thousand nine hundred thirty-one, as amended, be amended 

by adding thereto a new section, designated section fifteen-a, 
to read as follows: 

ARTICLE 5. ELECTION, APPOINTMENT, QUALIFICATION AND 

COMPENSATION OF OFFICERS; GENERAL PRO

VISIONS RELATING TO OFFICERS AND EM

PLOYEES; ELECTIONS AND PETITIONS GEN

ERALLY; CONFLICT OF INTEREST. 

§8-5-15a. Special municipal elections not otherwise provided 
for. 

1 In any instance where there is no statutory, charter or 
2 lawful ordinance provision authorizing, relating to or re-
3 quiring a special municipal election, the governing body 
4 of a municipality shall, upon receipt of a proper petition, 
5 as hereinafter in this section specified, requesting a special 
6 municipal election for a proper governmental purpose, as 

7 specified in such petition, forthwith adopt a resolution or 
8 ordinance, where procedure by ordinance is required, 
9 calling and providing for a special municipal election for 

10 such purpose. Such petition must bear the signatures, 

11 written in their own handwriting, of not less than twenty 

12 percent of the qualified voters of such municipality. Such 

13 special municipal election shall be held, superintended 

14 and conducted, and the results thereof ascertained, certi-

15 fled, returned and canvassed in the same manner and by 

16 the same individuals as elections for municipal officers. 

17 In any instance where there is a statutory, charter or 

18 lawful ordinance provision authorizing, relating to or re-

19 quiring a special municipal election upon petition or 

20 otherwise, the provisions of this section shall not be ap-

21 plicable and such statutory, charter or lawful ordinance 

22 provision shall govern and control in all respects, includ-

23 ing without limiting the generality of the foregoing, the 

24 requisites of any petition for such special municipal 

25 election. 
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CHAPTER 78 
(Com, Sub. for S. I. 5-Mr. Williams) 

[Passed February 14, 1974; In effect ninety days from passage. Approved by the Governor.] 

AN ACT to repeal section two, article nineteen, chapter eight of 
the code of West Virginia, one thousand rnne hundred 
thirty-one, as ,amended; ·and to amend and reenact section 
seventeen, article twelve of satld chapter, relating to the 
sale or lease of a waterworks system or other public utility 
owned by a municipality, election procedures in connection 
therewith, and the dispositlion of proceeds therefrom. 

Be it enacted by the Legislature of West Virginia: 

That section two, article rnneteen, chapter eight of the code 
of West Virginia, one thousand rnne hundred thirty-one, as 
amended, be repealed; and that section seventeen, article 
twelve of said chapter be amended and reenacted, to read as 
follows: 

ARTICLE 12. GENERAL AND SPECIFIC POWERS, DUTIES AND 
ALLIED RELATIONS OF MUNICIPALITIES, GOV• 
ERNING BODIES AND MUNICIPAL OFFICERS AND 

EMPLOYEES; SUITS AGAINST MUNICIPALITIES. 

PART V. SALB OR LBASB OF MUNICIPAL 
PUBLIC UTILITY. 

§8-12-17. Sale or lease of municipal public utility. 

1 In any case where a municipa:Lity shall own a gas system, 
2 an electric system, a waterworks or other public utility, 
3 -and the governing body thereof shall deem it for the best 
4 interest of such municipality the.it such utility be sold or 
5 leased, the governing body shall, by ordinance legally 
6 adopted, submit to the qualified voters of such munici-
7 pality, at any regular municipal election or at any special. 
8 municipal election called for that purpose, the question of 
9 making or effecting such sale or lease. In such case the 

10 governing body shall, in the ordmance submitting such 
11 questlion to a vote, set forth in full the terms of such pro-
12 posed sale or -lease, the name of the proposed purchaser or 
13 lessee and the date of such elecllion, and a notice oonta.dn-
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14 ing this information shall be published as a Class II-0 
15 legal advertisement in compliance with the provisions of 
16 aTU.icle three, chapter fifty-nine of this code, and the pub-
17 lication area for such publication shall be such municipal-
18 ity. Such election shall be held in all respects in compli-

19 ance with the provisions of chapter three of this code, 
20 so far as the same are applicable and not inconsistent 
21 herewith, and the provisions of article five of this chapter. 
22 If a majority of the legal votes cast at such election upon 
23 such quesll:ion be in favor of the proposed sale or lease of 
24 such u'bi.Hty, the governing body, upon the ascertainment 
25 of the result of such election, shall have full power and 
26 authority to proceed to execute or effect such sale or 
27 lease in accordance with the terms and conditions pre-
28 scribed in the ordinance as aforesaid, and shall have power 
29 to do any and all things necessary or incident thereto: 
30 Provided, That !if at any time after such election and be-
31 fore the execution of the authority under the ordinance, 
32 ,any person should present to the governing body lllII. offer 
33 to buy such public utility at a price which exceeds by at 
34 least five percent the sale price which shall have been so 
35 voted upon and authorized or to lease the same upon terms 
36 which the governing body, in its discretion, shall consider 
37 more advantageous to the municipality than the terms of 
38 the lease which shall have been authorized by vote as 
39 aforesaid, the governing body shall have the power to 
40 accept such subsequent offer, and to make such sale or 
41 such lease to the person making the offer, without resub-
42 milting the question to a vote; but, if a sale shall have 
43 been authorized by vote as aforesaid, and such subsequent 
44 proposition be for a lease, or, if a lease shall have been so 
45 authorized, and the subsequent proposition shall be for a 
46 sale, the governing body shall have no power to accept the 
47 same without subinitting the question thereof to a vote of 

48 the people as first above provided. Before any such second 

49 or subsequent proposition shall be submitted to a vote, af-
50 ter a sale or lease shall have been authorized at an election 
51 held hereunder, the person making such proposition shall 
52 furnish bond, with security to be approved by the gov-
53 erning body, in a penaJ.ty of not less than twen·ty-five 
54 percent of such proposed bid, conditioned to carry such 
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55 proposition into execution, if the same shall be approved 
56 at the election to be called thereon. In any case where 
57 any such public utility shall be sold or leased by the 
58 governing body as hereinabove proviided, no part of the 
59 moneys derived from such sale or lease shall be applied 
60 to the payment of current expenses of the municipality, 
61 but the proceeds of such sale or lease shall be applied in 
62 payment and discharge of any bonded indebtedness cre-
63 ated in respect to such public utility, and in case there be 
64 no bonded indebtedness, the govenung body, in its dis-
65 cret:ion, shall have the power and authority to expend 
66 all such moneys when received for the purchase or con-
67 struction of fire-fighting equipment and buildings for 
68 housing suoh equipment, a municipal building or city 
69 hall, and the necessary loand upon which to locate the 
70 same, or for the construction of paved streets, avenues, 
71 roads, alleys, ways, sidewalks, sewers and other like per-
72 manent improvements, and for no other purposes. In case 
73 there be a surplus after the payment of such bonded 
74 indebtedness, the surplus shall be used as aforesaid. 

75 The requirements of this section shall not apply to the 
76 sale or lease of any part of the properties of any such 
77 public utility determined by the governing body to be 
78 unnecessary for the efficient rendering of the service of 
79 such utility. 

CHAPTER 79 
(S. B. 387-By Mr. Ku1ic ■nd Mr. Davi■) 

(Pused March 4, 1974; In effect ninety days from passa.ae, Approved by the Governor.] 

AN ACT to amend and reeniact section twenty, article fourteen, 
chapter eight of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended; and to amend and 
reenact section twenty-five, article fifteen of said chapter, 
all relating to removal, discharge, suspension, reduction 
in rank or pay, appeal and reduction in number of mem
bers o1! police and fire departments and providing that 
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members of such departments shall have the right to ap
peal any suspension. 

Be it enacted by the Legislature of West Virginia: 

That section twenty, article fourteen, chapter eight of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted; and that section 
twenty-five, article fifteen of said chapter be amended and 
reenacted, all to read as follows: 

Article 

14. Law aud Order; Police Force or Departments; Powers, Authority and 

Duties of Law-enforcement Officials and Policemen; Police Matrons; 

Special School Zone aud Parking Lot ot' Parking Building Police 

Officers; Civil Service f<>t' Certain Police Departments. 

15. Fire Fighting; Fire Companies aud Departments; Civil Service for Paid 

Fire Departments. 

ARTICLE 14. LAW AND ORDER; POLICE FORCE OR DEPART

MENTS; POWERS, AUfflORITY AND DUTIES OF 
LAW-ENFORCEMENT OFFICIALS AND POLICEMEN; 

POLICE MATRONS; SPECIAL SCHOOL ZONE AND 

PARKING LOT OR PARKING BUil.,DING POLICE 

OFFICERS; CIVIL SERVICE FOR CERTAIN POLICE 

DEPARTMENTS. 

§8-14-20. Removal, discharge, suspension or reduction in rank 
or pay; appeal; reduction in number of members. 

1 (a) No member of any paid police department subject 
2 to the civil service provisions of this article shall be re-
3 moved, discharged, suspended or reduced in rank or pay 
4 except for just cause, which shall not be religious or polit-
5 ical, except as hereinbefore provided in section nine-
6 teen of this article; and no such member shall be re-
7 moved, discharged, suspended or reduced except as pro-
8 vided by the civil service provisions of this article, and in 
9 no event until he shall have been furnished with a writ-

10 ten statement of the reasons for such action. In every 
11 case of such removal, discharge, suspension or reduction, 
12 a copy of the statement of reasons therefor and of the 
13 written answer thereto, if the member sought to be re-
14 moved, discharged, suspended or reduced desires to file 
15 such written answer, shall be furnished to the police-
16 men's civil service commission and entered upon its rec-
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17 ords. If the member sought to be removed, discharged, 
18 suspended or reduced shall demand it, the commission 
19 shall grant him a public hearing, which hearing shall be 
20 held within a period of ten days from the filing of the 
21 charges in writing or the written answer thereto, which-
22 ever shall last occur. At such hearing the burden shall 
23 be upon the removing, discharging, suspending or re-
24 ducing officer, hereinafter in this section referred to as 
25 "removing officer," to show just cause for his action, and in 
26 fue event the removing officer fails to show just cause for 
27 his action before the commission, then the member re-
28 moved, disdrarged, suspended or reduced shall be reinstat-
29 ed with full pay, forthwith and without any additional or-
30 der, for the entire period during which he may have been 
31 prevented from performing his usual employment, and no 
32 charges shall be officially recorded against his record. 
33 A written record of all testimony taken at such hearing 
34 shall be kept and preserved by the commission, which 
35 record shall be sealed and not be open to public inspec-
36 tion, if no appeal be taken from the action of the com-
37 mission. 

38 (b) In the event that the commission shall sustain 
39 the action of the removing officer, the member removed, 
40 discharged, suspended or reduced shall have an im-
41 mediate right of appeal to the circuit court of the 
42 county wherein the city or the major portion of the 
43 territory thereof is located. In the event that the com-
44 mission shall reinstate the member removed, discharged, 
45 suspended or reduced, the removing officer shall have 
46 an immediate right of appeal to said circuit court. Any 
47 appeal must be taken within ninety days from the date 
48 of entry by the commission of its final order; upon an 
49 appeal being taken and docketed with the clerk of 
50 the circuit court of said county, the circuit court shall 
51 proceed to hear the appeal upon the original record 
52 made before the commission and no additional proof shall 
53 be permitted to be introduced. The circuit court's decision 
54 shall be final, but the member or removing officer, as the 
55 case may be, against whom the decision of the circuit court 
56 is rendered shall have the right to petition the supreme 

57 court of appeals for a review of the circuit court's decision, 
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58 as in other civil cases. Such member or removing officer 
59 shall also have the right, where appropriate, to seek in lieu 
60 of an appeal, a writ of mandamus. 

61 (c) The removing officer and the member sought to be 
62 removed, discharged, suspended or reduced shall at all 
63 times, both before the commission and upon appeal, be 
64 given the right to employ counsel to represent them. 

65 (d) If for reasons of economy or other reasons it 
66 shall be deemed necessary by any Class I or Class II 
67 city to reduce the number of paid members of its paid 
68 police department, said city shall follow the procedure 
69 set forth in this subsection (d). The reduction in mem-
70 hers of the said paid police department of said city shall 
71 be effected by suspending the last man or men, including 
72 probationers, who have been appointed to said paid po-
73 lice department. Such removal shall be accomplished by 
74 suspending the number desired in the inverse order of 
75 their appointment: Provided, That in the event the said 
76 paid police department shall again be increased in num-
77 hers to the strength existing prior to such reduction of 
78 members the said members suspended under the terms 
79 of this subsection shall be reinstated in the inverse order 
80 of their suspension before any new appointment to said 
81 paid police department shall be made. 

ARTICLE 15. FIRE FIGHTING; FIRE COMPANIES AND DEPART• 

MENTS; CIVIL SERVICE FOR PAID FIRE DEPART• 

MENTS. 

§8-15-25. Removal, discharge, suspension or reduction in rank 
or pay; appeal; reduction in number of members. 

1 (a) No member of any paid fire department subject 
2 to the civil service provisions of this article shall be re-
3 moved, discharged, suspended or reduced in rank or pay 
4 except for just cause, which shall not be religious or po-
5 litical, except as hereinbefore provided in section twenty-
6 four of this article; and no such member shall be re-
7 moved, discharged, suspended or reduced except as pro-
8 vided by the civil service provisions of this article, and 
9 in no event until he shall have been furnished with a 

10 written statement of the reasons for such action. In every 
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11 case of such removal, discharge, suspension or reduction, 
12 a copy of the statement of reasons therefor and of the 
13 written answer thereto, if the member sought to be re-
14 moved, discharged, suspended or reduced desires to file 
15 such written answer, shall be furnished to the firemen's 
16 civil service commission and entered upon its records. 
17 If the member sought to be removed, discharged, sus-
18 pended or reduced shall demand it, the commission shall 
19 grant him a public hearing, which hearing shall be held 
20 within a period of ten days from the filing of the charges 
21 in writing or the written answer thereto, whichever shall 
22 last occur. At such hearing the burden shall be upon the 
23 removing, discharging, suspending or reducing officer, 
24 hereinafter in this section referred to as "removing offi-
25 cer," to show just cause for his action, and in the event the 
26 removing officer fails to show just cause for his action be-
27 fore the commission, then the member removed, dis-

28 charged, suspended or reduced shall be reinstated with full 
29 pay, forthwith and without any additional order, for the 
30 entire period during which he may have been prevented 
31 from performing his usual employment, and no charges 
32 shall be officially recorded against his record. A written 
33 record of all testimony taken at such hearing shall be kept 
34 and preserved by the commission, which record shall be 
35 sealed and not be open to public inspection, if no appeal 
36 be taken from the action of the commission. 

37 (b) In the event that the commission shall sustain the 
38 action of the removing officer the member removed, dis-
39 charged, suspended or reduced shall have an immediate 
40 right of appeal to the circuit court of the county wherein 
41 the municipality or the major portion of the territory 
42 thereof is located. In the event that the commission shall 
43 reinstate the member removed, discharged, suspended or 
44 reduced, the removing officer shall have an immediate 
45 right of appeal to said circuit court. Any appeal must be 
46 taken within ninety days from the date of entry by the 
47 commission of its final order; upon an appeal being taken 
48 and docketed with the clerk of the circuit court of said 
49 county, the circuit court shall proceed to hear the appeal 
50 upon the original record made before the commission and 
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51 no additional proof shall be permitted to be introduced. 
52 The circuit court's decision shall be final, but the member 
53 or removing officer, as the case may be, against whom 
54 the decision of the circuit court is rendered shall have the 
55 right to petition the supreme court of appeals for a re-
56 view of the circuit court's decision, as in other civil cases. 
57 Such member or removing officer shall also have the right, 
58 where appropriate, to seek in lieu of an appeal, a writ of 
59 mandamus. 

60 

61 

62 

63 

(c) The removing officer and the member sought to be 
removed, discharged, suspended or reduced shall at all 
times, both before the commission and upon appeal, be 
given the right to employ counsel to represent them. 

64 (d) If for reasons of economy or other reasons it shall 
65 be deemed necessary by any such municipality to reduce 
66 the number of paid members of its paid fire department, 
67 said municipality shall follow the procedure set forth in 
68 this subsection (d). The reduction in members of the said 
69 paid fire department of said municipality shall be effected 
70 by suspending the last man or men, including probation-
71 ers, who have been appointed to said paid fire department. 
72 Such removal shall be accomplished by suspending the 
73 number desired in the inverse order of their appointment: 
74 Provided, That in the event the said paid fire department 
75 shall again be increased in numbers to the strength exist-
76 ing prior to such reduction of members the said members 
77 suspended under the terms of this subsection shall be 
78 reinstated in the inverse order of their suspension before 
79 any new appointment to said paid fire department shall be 
80 made. 

CHAPTER 80 
(Com. Sub. for S. B. 4-0riginating in the Senate Committee on the Jvcliciuy} 

[Passed Febroa.ry 13, 1974; In effect from passage. Approved by the Governor.] 

AN ACT to amend article thirty-two, chapter eight of the code 
of West Virginia, one thousand nine hundred thirty-one, 
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as amended, by adding thereto a new section, designated 
section four, authorizing municipalities to appropriate 
funds for the benefit of certain health institutions; setting 
forth certain legislative findings; defining the term "health 
institution"; specifying certain conditions and limitations; 
relating to accounting for such funds; and specifying that 
indebtedness shall not be created. 

Be it enacted by the Legislature of West Virginia: 

That article thirty-two, chapter eight of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, be 
amended by adding thereto a new section, designated section 
four, to read as follows: 

ARTICLE 3Z. INTERGOVERNMENTAL RELATIONS - CONTRIBU

TIONS TO OR INVOLVEMENT WITH NONSTOCK, 

NONPROFIT CORPORATIONS OR HEALTH IN

STITUTIONS FOR PUBLIC PURPOSES. 

PART IV. HEALTH INSTITUTIONS. 

§8-32-4. Legislative findings; authority of municipalities to 
make appropriations; limitations and restrictions. 

1 (a) The Legislature hereby finds that the support of 
2 public or nonprofit health institutions dedicated to making 
3 available to the general public health and mental health 
4 services is for the general welfare of the public and is a 
5 public purpose for which funds of a municipality may be 
6 lawfully expended. This section is enacted in view of this 
7 finding and shall be liberally construed in the light there-
8 of. As used in this section, the term "health institution" 
9 means a hospital, health or mental health clinic, regional 

10 or community health or mental health center, mental 
11 retardation facility, extended care facility, nursing home, 
12 or other health or mental health institution, which is 
13 open to the general public. 

14 (b) Notwithstanding any statutory or charter provision 
15 to the contrary, a municipality is hereby empowered and 
16 authorized to appropriate funds, subject to the conditions 
17 and limitations set forth in this section, for the estabHsh-
18 ment, cost, operation, maintenance and projects of any 
19 health institution, whether such health institution be 
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20 situate within or without the corporate limits of such 
21 municipality. Funds may not be appropriated by a munic-
22 ipality for the benefit and use of any health institution 
23 unless such health institution is either owned and operated 
24 by a unit of government, or is owned and operated by a 
25 nonstock, nonprofit corporation chartered under the laws 
26 of this state which provides in its charter that no member 
27 trustee or member of the board of directors (by what-
28 ever name the same may be called) shall receive any 
29 compensation, gain or profit from such corporation and 
30 which is operated in compliance with such charter pro-
31 visions. Any such appropriation shall be made from the 
32 general funds of such municipality not otherwise appro-
33 priated or from federal revenue sharing funds received 
34 by such municipality. 

35 (c) The recipient of any funds appropriated under the 
36 provisions of this section shall upon demand at any time 
37 make a full and complete accounting of all such funds to 
38 the governing body of the municipality which made such 
39 appropriation and shall in every event without demand 
40 make to such governing body an annual accounting 
41 thereof. 

42 
43 
44 
45 
46 
47 

(d) Under no circumstances whatever shall any action 
taken by any municipality under the authority of thls 
section give rise to or create any indebtedness on the part 
of such municipality, the governing body of such munici
pality, any member of such governing body or any mu
nicipal official or employee. 

CHAPTER 81 
(H. I. 913-ly Mr. Butcher ond Mr. Hows•) 

[Passed March 9. 1974; In effect ninety days from passage. Approved by the Governor.) 

AN ACT to amend and reenact section five, article two, chapter 
twenty of the code of West Virginia, one thousand nine hun�ed 
thirty-one, as amended, relating to unlawful methods of huntmg 
and fishing; clarifying what constitutes unlawful use of an 
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artificial light to hunt, locate, attract, take, trap or kill a wild 
bird or wild animal and specifying offense and penalty therefor. 

Be it enacted by the Legislature of West Virginia: 

That section five, article two, chapter twenty of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 2. WILDLIFE RFSOURCES. 

§20-2-5. Unlawful methods of bunting and fishing. 

1 Except as authorized by the director, it shall be unlawful 
2 at any time for any person to: 

3 ( 1) Shoot at or to shoot any wild bird or animal unless 
4 it is plainly visible to him; 

5 (2) Dig out, cut out, or smoke out, or in any manner 
6 take or attempt to take any live wild animal or wild bird 
7 out of its den or place of refuge, e){cept as may be authorized 
8 by regulations promulgated by the director or by law; 

9 (3) Make use of, or take advantage of, any artificial light in 
10 hunting, locating, attracting, taking, trapping, or killing any 
l l wild bird or wild animal, or to attempt to do so, while having 
12 in his possession or subject to his control, or for any person 
13 accompanying him to have in his possession or subject to his 
14 control, any firearm, whether cased or uncased, bow, arrow, or 
15 both, or other implement or device suitable for taking. killing 
16 or trapping a wild bird or animal: Provided, That it shall not 
17 be unlawful to hunt or take raccoon, opossum or skunk by the 
18 use of artificial lights. No person shall be guilty of a violation 
19 of this subdivision merely because he looks for, looks at, 
20 attracts or makes motionless a wild bird or wild animal with or 
21 by the use of an artificial light, unless at such time he shall 
22 have in his possession a firearm, whether cased or uncased, 
23 bow, arrow, or both, or other implement or device suitable for 
24 taking, killing or trapping a wild bird or wild animal, or unless 
25 such artificial light (other than the head lamps of an automo-
26 bile or other land conveyance) is attached to, a part of, or used 

27 from within or upon an automobile or other land conveyance. 

28 Any person violating the provisions of this subdivision shall 
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29 be guilty of a misdemeanor, and, upon conviction thereof, 
30 shall for each offense be fined not less than one hundred dollars 
31 nor more than five hundred dollars and shall be imprisoned in 
32 the county jail for not less than ten days nor more than one 
33 hundred days; 

34 (4) Hunt for, take, kill, wound or shoot at wild animals 
35 or wild birds from an airplane, or other airborne convey-
36 ance, an automobile, or other land conveyance, or from a 
37 motor-driven water conveyance, except as may be authorized 
38 by regulations promulgated by the director; 

39 (5) Take any beaver or muskrat by any means other than 
40 by trap; 

41 ( 6) Catch, capture, take or kill by seine, net, bait, trap 
42 or snare or like device of any kind, any wild turkey, ruffed 
43 grouse, pheasant or quail; 

44 (7) Destroy or attempt to destroy needlessly or willfully 
45 the nest or eggs of any wild bird or have in his possession such 
46 nest or eggs unless authorized to do so under regulations 
47 or under a permit by the director; 

48 (8) Except as provided in section six of this article, carry an 
49 uncased or loaded gun in any of the woods of this state except 
50 during the open firearms hunting season for game animals and 
51 nonmigratory game birds within any county of the state, unless 
52 he has in his possession a permit in writing issued to him by the 
53 director: Provided, That this section shall not prohibit hunting 
54 or taking of unprotected species of wild animals and wild birds 
55 and migratory game birds, during the open season, in the 
56 open fields, open water and open marshes of the state; 

57 (9) Except as provided in section six of this article, carry an 
58 uncased or loaded gun after the hour of five o'clock ante-
59 meridian on Sunday in any woods or on any highway, railroad 
60 right-of-way, public road, field or stream of this state, except 
61 at a regularly used rifle, pistol, skeet, target or trapshooting 
62 ground or range and nothing contained in section eighteen, 
63 article eight, chapter sixty-one of this code shall prohibit the 

64 use of a gun by a licensed hunter before the hour of five 

65 o'clock antemeridian on Sunday; 
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66 (10) Have in his possession a loaded firearm or a firearm 
67 from the magazine of which all shells and cartridges have not 
68 been removed, in or on any vehicle or conveyance, or its attach-
69 ments, within the state, except as may otherwise be provided by 
70 law or regulation. Except as hereinafter provided, between five 
71 o'clock postmeridian of one day and seven o'clock antemeri-
72 dian, eastern standard time of the day following, any unloaded 
73 firearm, being lawfully carried in accordance with the foregoing 
74 provisions, shall be so carried only when in a case or taken 
75 apart and securely wrapped. During the period from July first 
76 to September thirtieth, inclusive, of each year, the foregoing 
77 requirements relative to carrying certain unloaded firearms 
78 shall be permissible only from eight-thirty o'clock postmeridian 
79 to five o'clock antemeridian, eastern standard time; 

80 (11) Hunt, catch, take, kill, trap, injure or pursue with fire-
81 arms or other implement by which wildlife may be taken after 
82 the hour of five o'clock antemeridian on Sunday any wild ani-
83 mals or wild birds: Provided, That traps previously and legally 
84 set may be tended after the hour of five o'clock antemeridian 
85 on Sunday, if the person so doing shall not have firearms or 
86 long bow of any description in his possession; 

87 (12) Hunt with firearms or long bow while under the 
88 influence of intoxicating liquor; 

89 (13) Possess a ferret; 

90 ( 14) Buy raw furs, pelts or skins of fur-bearing animals 
91 unless licensed to do so; 

92 (15) Have in bis possession or about his premises, witb-
93 out the written permission of the director, any .hunting 
94 or fishing paraphernalia which cannot be used lawfully in 
95 this state for hunting or fishing, and any conservation officer 
96 shall remove and destroy such hunting and fishing para-
97 phemalia, whenever found in this state, and the person or 
98 persons claiming ownership shall have no recourse at law 
99 against such confiscation and destruction; 

100 ( 16) Catch, take, kill, or attempt to catch, take or kill 
101 any fish at any time by any means other than by rod, line, 
102 and books with natural or artificial lures unless other-

103 wise authorized by law or regulation issued by the director: 
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104 Provided, That snaring of any species of suckers, carp, 
105 fallfish and creek chubs shall at all times be lawful; 

106 (17) Employ or hire, or induce or persuade, by the use 
107 of money or other things of value, or by any means, any 
108 person to hunt, take, catch or kill, any wild animal or wild 

109 bird except those species on which there is no closed sea-
110 son, or to fish for, catch, take or kill any fish, amphibian 
111 or aquatic life which is protected by the provisions of this 
112 chapter or regulations of the director, or the sale of which 
113 is prohibited; 

114 ( 18) Hunt, catch, take, kill, capture, pursue, transport, 
115 possess or use any migratory game or nongame birds in-
116 eluded in the terms of conventions between the United 
117 States and Great Britain and between the United States 
118 and United Mexican States for the protection of migratory 
119 birds and game mammals concluded, respectively, August 
120 sixteen, one thousand nine hundred sixteen, and February 
121 seven, one thousand nine hundred thirty-six, except during 
122 the time and in the manner and numbers prescribed by 
123 the Federal Migratory Bird Treaty Act and regulations made 
124 thereunder; 

125 ( 19) Kill, take, catch, or have in his possession living 
126 or dead, any wild bird, other than a game bird; or expose 
127 for sale, or transport within or without the state any such 
128 bird, except as aforesaid. No part of the plumage, skin 
129 or body of any protected bird shall be sold or had in 
130 possession for sale, except mounted or stuffed plumage, skin, 
I 31 bodies or heads of such birds legally taken and stuffed 
132 or mounted, irrespective of whether such bird was captured 
133 within or without this state, except the English or European 
134 sparrow (Passer domesticus), starling (Stumus vulgaris), 

135 crow (Corvus brachyrhynchos) and cowbird (Molothrus ater), 

136 which shall not be protected and the killing thereof at any 

13 7 time is lawful; 

138 (20) Use dynamite or any like explosive or poisonous 

139 mixture placed in any waters of the state for the purpose of 
140 killing or taking fish. Any person violating the provisions 
141 of this subdivision shall be guilty of a felony, and, upon 

142 conviction thereof, shall be fined not more than five hundred 
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143 dollars or imprisoned for not less than six months nor more 
144 than three years, or both fined and imprisoned; 

145 (21) Have a bow and gun, or have a gun and any arrow or 
146 arrows, in the fields or woods at the same time; 

147 (22) Have a crossbow in the woods or fields or use a 
148 crossbow to hunt for, take or attempt to take any wildlife; 

149 (23) Take or attempt to take turkey, bear, elk or deer 
150 with any arrow unless the same is equipped with a point 
151 having at least two sharp cutting edges measuring in excess of 
152 three fourths of an inch wide; 

153 (24) Take or attempt to take any wildlife with an arrow 
154 having an explosive head or shaft, a poisoned arrow, or an 
155 arrow which would affect wildlife by any chemical action; 

156 (25) Shoot an arrow across any public highway or from 
157 aircraft, motor-driven watercraft, motor vehicle or other 
158 land conveyance; 

159 (26) Permit any dog owned by him or under his control 
160 to chase, pursue or follow upon the track of any game animal 
161 or game bird, either day or night, between the first day of 
162 May and the fifteenth day of August next following: Pro-

163 vided, That dogs may be trained on game animals and game 
164 birds, except deer and wild turkeys, and field trials may be 
165 held or conducted on the grounds or lands of the owner or by 
166 his bona fide tenant or tenants or upon the grounds or lands 
167 of another person with his written permission or on public 
168 lands, at any time: Provided, however, That the person 
169 training said dogs does not have firearms or other implements 
170 in his possession during the closed season on such game 
171 animals and game birds, whereby game animals or game 
172 birds could be taken or killed; 

173 (27) Conduct or participate in a field trial, water race 
174 or wild hunt hereafter referred to as trial: Provided, That any 
175 person, group of persons, club or organization may hold 
176 such trial at any time of the year upon obtaining such permit 
177 as is provided for in section fifty-six of this article. The 
178 person responsible for obtaining said permit shall prepare 
179 and keep an accurate record of the names and addresses 
180 of all persons participating in said trial, and make same 
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181 readily available for inspection by any conservation officer 
182 upon request; and 

183 (28) Except as provided in section four of this article, 
184 hunt, catch, talce, kill or attempt to hunt, catch, talce or 
185 kill any wild animal, wild bird or wild fowl except during the 
186 open season established by regulation of the director as 
187 authorized by subdivision six, section seven, article one of 
188 this chapter. 

CHAPTER 82 
(5. B. 396-By Mr. Benson and Mr. Gainer) 

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section twenty-two-a, article 
two, chapter twenty of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended; and to further 
amend said article by adding thereto a new section, desig
nated section forty-four-b, relating to bear protection with
in the state. 

Be it enacted by the Legislature of West Virginia: 

That section twenty-two-a, article two, chapter twenty of 
the code of West Virginia, one thousand nine hundred thirty
one, as amended, be amended and reenacted; and that said ar
ticle be further amended by adding thereto a new section, 
designated section forty-four-b, all to read as follows: 

ARTICLE 2. WILDLIFE RESOURCES. 

§20-2-22a. Hunting, tagging and reporting bear; procedures applicable to 
properly destruction by bear; penalties. 

§20-2-44b. Bear damage stamp; proceeds to be paid into bear damage fund; 

purposes, etc. 

§20-2-22a. Hunting, tagging and reporting bear; procedures 
applicablie to property destruction by bear; 
penalties. 

1 (a) No person in any county of this state shall hunt, 

2 capture, or kill any bear, or have in his possession any 
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bear, or any part thereof, including fresh pelt, except dur
ing the hunting season for bear designated by rules and 
regulations to be promulgated by the department of 
natural resources and at no other time nor in any other 
way than as herein and therein provided. A person on 
killing a bear shall within twenty-four hours after killing, 
deliver the bear or fresh skin to a conservation officer or 
checking station for tagging. The bear shall have affixed 
thereto an appropriate tag provided by the department 
before any part of the bear may be transported more than 
seventy-five miles from the point of kill. Any bear not 
properly tagged, or any part of such bear, shall be for
feited to the state for disposal to a charitable institution, 
or school, or as otherwise designated by the department 
of natural resources. 

It shall be unlawful: 

(1) To hunt bear without a bear damage stamp as 
prescribed in section forty-four-b of this article, in addi
tion to a hunting license as prescribed in this article; 

(2) To hunt a bear with (a) a shotgun using ammuni
tion loaded with more than one solid ball, or (b) a rifle 
of less than twenty-five caliber using rimfire ammunition 
or (c) a crossbow; 

(3) To kill or attempt to kill any bear through the use 
of poison, or explosives, or through the use of snares, steel 
traps or deadfalls other than as authorized herein; 

( 4) To shoot at or kill a cub bear weighing less than 
one hundred pounds or to kill any bear accompanied by 
such cub; 

(5) To have in possession any part of a bear not tagged 
in accordance with the provisions of this section; 

(6) To enter a state game refuge with firearms for the 
purpose of pursuing or killing a bear except under the 
direct supervision of department personnel; 

(7) To hunt bear with dogs during seasons other than 
those designated for such purpose by the department of 
natural resources; after a bear is spotted and the chase has 
begun, to pursue the bear with other than the pack of 
dogs in use at the beginning of the hunt; 
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42 (8) To train bear hunting dogs on bear or to cause 
43 dogs to chase bear at times other than those designated 
44 by the department of natural resources for the hunting 
45 of bear; 

46 (9) Notwithstanding the provisions of sections twenty-
47 three and twenty-four of this article, for any person to 

48 organize for commercial purposes, or to professionally 
49 outfit a bear hunt or to give or receive any consideration 
50 whatsoever or any donation in money, goods or services 
51 in connection with a bear hunt; 
52 (10) For any person, who is not a resident of this state, 
53 to hunt bear with dogs or to use dogs in any fashion for 
54 the purpose of hunting bear in this state, except in legally 
55 authorized hunts. 
56 (b) The following shall apply to bear destroying prop-
57 erty: 

58 
59 
60 

61 
62 

63 

64 
65 
66 
67 
68 
69 

70 

71 
72 
73 

74 
75 
76 
77 
78 
79 
80 

Any property owner including a lessee, who has suffered 
damage to real or personal property including loss occa
sioned by the death of livestock or the injury thereto or 
the unborn issue thereof, caused by an act of a bear may 
complain to any conservation officer of the department of 
natural resources, for the protection against such bear. 
Upon receipt of the complaint, such officer shall imme
diately proceed to investigate the circumstances giving 
rise to such complaint, and if such officer is unable to 
personally investigate the complaint, he shall designate 
a wildlife biologist to investigate on his behalf and if the 
complaint is found to be justified, such officer or desig
nated person, may, together with the owner and other 
residents, proceed to hunt and destroy or capture the bear 
which is determined to have caused the property damage: 
Provided, That only the conservation officer or the wild
life biologist shall determine whether the bear shall be 
destroyed or captured. Notwithstanding any provision of 
this article, if it is determined that the complaint is justi
fied the officer or designated person may summon or use 
dog� from within or _without this state to effectuate t�e 
hunting and destruction or captu�e of such bear: Provid-

d That in the event dogs from without this state are used e ' 
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81 in such hunt, the owners thereof shall be the only non-
82 residents permitted to participate in hunting such bear. 

83 (c) When a property owner has suffered damage as the 
84 result of an act by a bear, such owner shall file a report 
85 with the director of the department of natural resources, 
86 stating whether or not such bear was hunted and des-
87 troyed and if so, the sex, weight and estimated age of 
88 subject bear, and also submit to the department an ap-
89 praisal of the property damage occasioned by subject bear 
90 duly signed by three competent appraisers, fixing the val-
91 ue of the property lost. Such report shall be ruled upon 
92 and the alleged damages examined by a commission to 
93 which it shall be referred by the department. The com-
94 mission shall be composed of the complaining property 
95 owner, an officer of the department, and a person to be 
96 selected by the officer of the department and the complain-
97 ing property owner. The department shall by rules and 
98 regulations to be promulgated, establish the procedures 
99 to be followed in presenting and deciding claims under 

100 this section and all such claims shall be paid in the first 
101 instance from the bear damage fund provided in section 
102 forty-four-b of this article, and in the event such fund is 
103 insufficient to pay all claims determined by the commis-
104 sion to be just and proper the remainder due to owners of 
105 lost or destroyed property shall be paid from the special 
106 revenue account of the department of natural resources. 

107 In all cases where the act of the bear complained of by 
108 the property owner is the killing of livestock, the value 
109 to be established is the fair market value of the livestock 
110 at the date of death, and in cases where livestock killed 
111 is pregnant, the total value shall be the sum of the values 
112 of the mother and the unborn issue, with the value of the 
113 unborn issue to be determined on the basis of the fair 
114 market value of the issue, had it been born. 
115 (d) Aily person who kills a bear in violation of the 
116 provisions of this section shall be guilty of a misde-
117 meanor and upon conviction thereof, shall be fined not 
118 less th� tw� hundred dollars nor more than five hundred 
119 dollars, or imprisoned in the county jail not less than 
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120 thirty nor more than one hundred days, or both fined and 
121 imprisoned. 

§20-2-44b. Bear damage stamp; proceeds to be paid into bear 
damage fund; purposes, etc. 

1 Any hunter licensed to hunt bear in this state shall in 
2 addition to a hunting license of either Class A or AB, 
3 in the case of a resident, or C, E, L or M, in the case of a 
4 nonresident, have a bear damage stamp which shall be 
5 issued by the department of natural resources and which 
6 shall be sold at places where hunting and fishing licenses 
7 are sold. The fee for a bear damage stamp shall be four 
8 dollars and all proceeds from the sale of such stamps 
9 shall be paid into the bear damage fund which shall be 

10 maintained by the department of natural resources for 
11 the purposes of paying claims of property owners for 
12 damages to real and personal property caused by acts of 
13 bear and to cover the expense of hunting, capturing and 
14 removing offending bear to remote areas. 

CHAPTER 83 
(5. I. 76-ly Mr. Hubbarcll 

[Passed March 8, 1!174; In effect lanua,:y I, 1975. Approved by tbe Go..,mor.J 

AN ACT to amend and reenact sections twenty-three, twenty
four and twenty-five, article two, chapter twenty of the 
code of West Virginia, one thousand nine hundred thirty
one, as amended, relating to outfitters and guides; empow
ering the director of natural resources to promulgate rules 
and regulations covering the services of outfitters and 
guides; defining outfitters and guides to i�clude a pe�on 
taking land or water expeditions; and deleting the reqwre
ment of one year residency as a qualification for licensing 

as an outfitter or guide. 
Be it enacted by the Legi.slature of West Virginia: 

Th t sections twenty-three, twenty-four and twenty-five, ar
ticle �wo, chapter twenty of the code of West Virginia, one 
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thousand nine hundred thirty-one, as amended, be amended 

and reenacted to read as follows: 

ARTICLE 2. WILDLIFE RESOURCES. 

§20-2-23. Outfitters and guides-Generally; definitions. 

§20-2-24. Same-Qualifications. 

§20-2-25. Same-License applications; national forest requirements. 

§20-2-23. Outfitters and guides-Generally; definitions. 

1 Services of outfitters and guides for the benefit and 
2 convenience of hunters, fishermen and others in this state 
3 are recognized as essential, and such outfitters and guides 
4 may be licensed and authorized to serve as provided in 
5 this article. The director is hereby authorized to promul-
6 gate rules and regulations on services of outfitters and 
7 guides as herein defined. 

8 The word "outfitter," as used herein, shall mean and 
9 include any person who, operating from any temporary 

10 or permanent camp, private or public lodge, or private or 
11 incorporated home situate within this state, provides for 
12 monetary profit or gain, saddle or pack animals or other 
13 animals, vehicles, boats, conveyances or equipment, or 
14 guide services for any person or persons hunting game 
15 animals, game birds, fishing or taking expeditions, both 
16 land and water, in this state. The term "outfitter" shall 
17 not include, however, any person who occasionally for 
18 accommodation or favor rather than profit or gain, rents 
19 equipment to hunters, fishermen or others as a service 
20 incidental to his principal occupation or business without 
21 advertising outfitter or guide services or holding out to 
22 the public his offering of such services. The terms "guide,'' 
23 as used herein, shall be construed to include and embrace 
24 outfitter services and the term "outfitter" shall be con-
25 strued to include and embrace guide services, but the 
26 applicant for any license hereunder may in his applica-
27 tion elect whether he wishes to be designated as an out-
28 fitter or as a guide. 

§20-2-24. Same-Qualifications. 

1 Each outfitter and guide licensed under the provisions 
2 hereof shall be a financially responsible citizen of the 
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3 United States of America. He shall possess and inventory 
4 proper and adequate materials and equipment to provide 
5 for hunters, fishermen and others the services and con-
6 veniences he advertises. All such materials and equip-
7 ment shall be safe and free of infection and conditions 
8 inimical to the health and well-being of hunters, fisher-
9 men, their traveling, camping and lodging companions. 

10 The director shall cause all outfitter and guide appli-
11 cants to be investigated and shall make a determination 
12 of their qualifications prior to the issuance or refusal of 
13 licenses thereto. 

§20-2-25. Same-License applications; national forest require-
ments. 

1 Each applicant for an outfitter or guide license shall file 
2 with the director a verified application setting forth the 
3 applicant's name, his address, the property possessed and 
4 to be used in the proposed outfitter and guide services, 
5 the area within which he proposes to serve, his citizen-
6 ship, his age and such other data and information as may 
7 be prescribed and required by the director on the applica-
8 tion forms to be furnished by the department. Each such 
9 application, when filed by the applicant, shall be ap-

10 proved and signed by three resident real property owners 
11 of the county in which such applicant resides. 

12 Before any outfitter or guide license shall be issued 
13 for serving hunters, fishermen or others in any national 

14 forest areas within this state, the applicant shall obtain 

15 from the supervisor of such national forest area a desig-

16 nation of the camp site or other site from which the out-

17 fitter or guide proposes to operate therein and shall like-

18 wise obtain from such supervisor any other authority or 

19 permit to so operate in such national forest area, together 

20 with copies of any rules and regulations of the forest 

21 incident to maintenance of camps, sanitary conditions, and 

22 prevention of forest fires and water pollution. The appli-

23 cant shall satisfy the director that he has obtained such 

24 designation, permit, authority and rules and regulations, 

25 as may be required, as a prerequisite to the director's 

26 consideration of the applicant's license application. 
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CHAPTER 84* 
{H. B. 720-By Mr. St•cy and Mr. Swann) 

[Passed February 1�, 1974; in effect from pas.sage. Approved by the Governor.] 

AN ACT to amend and reenact section twenty-eight, article two, 
chapter twenty of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to categories of persons 
not required to obtain a license or permit to fish. 

Be it enacted by the Legislature of West Virginia: 

That section twenty-eight, article two, chapter twenty of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 2. WILDLIFE RF-SOURCES. 

§20-2-28. When Ucenses or permits not required. 

1 Persons in the following categories shall not be required 
2 to obtain licenses or permits as indicated: 

3 (a) Bona fide resident landowners or their resident chil-
4 dren, or bona fide resident tenants of such land, may hunt, 
5 trap or fish on their own land during open seasons in ac-
6 cordance with the laws and regulations apPlying to such 
7 hunting, trapping and fishing without obtaining a license to 
8 do so unless such lands have been designated as a wildlife 
9 refuge or preserve. 

10 (b) Any bona fide resident of this state who is totally 
11 blind may fish in this state without obtaining a fishing license 
12 to do so. A written statement or certificate from a duly 
13 licensed physician of this state showing the said resident 
14 to be totally blind shall serve in lieu of a fishing license and 
15 shall be carried on the person of said resident at all times 
16 while he is fishing in this state. 

17 (c) Any resident or in-patient in any state mental health, 
18 health or benevolent institution or facility may fish in this 

•Clerk's note. This act added subdivision (c) to the section. -A subsequent 
reenactment of the section (Chapter 85) added two new subdivisions, (8) and 
(h), but omitted (c) as it appears in this chapter. 
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19 state, under proper supervision of the institution involved, 
20 without obtaining a fishing license to do so. A written state-
21 ment or certificate signed by the superintendent of the mental 
22 health, health or benevolent institution or facility in which the 
23 resident or in-patient, as the case may be, is institutionalized 
24 shall serve in lieu of a fishing license and shall be carried on 
25 the person of the resident or in-patient at all times while he 
26 is fishing in this state. 

27 (d) All residents of West Virginia on active duty in the 
28 armed forces of the United States of America, while on 
29 leave or furlough, shall have the right and privilege to 
30 hunt, trap or fish in season in West Virginia without ob-
31 taining a license to do so. Leave or furlough papers shall 
32 serve in lieu of any such license and shall be carried on the 
33 person at all times while trapping, hunting or fishing. 

34 (e) In accordance with the provisions of section twenty-
35 seven of this article, any resident sixty-five years of age 
36 or older shall not be required to have a license to hunt, trap 
37 or fish during the legal seasons in West Virginia, but in lieu 
38 of such license any such person shall at all times while hunting, 
39 trapping or fishing, carry on his person a card issued by the 
40 director stating his name, address and date of birth. 

41 (f) Residents of the state of Maryland who carry hunting 
42 or fishing licenses valid in that state may hunt or fish from 
43 the West Virginia banks of the Potomac river without obtaining . 
44 licenses to do so, but such hunting or fishing shall be confined 
45 to the fish and waterfowl of the river proper and not on its 
46 tributaries: Provided, That the state of Maryland shall first 
47 enter into a reciprocal agreement with the director extending 
48 a like privilege of hunting and fishing on the Potomac river 
49 from the Maryland banks of said river to licensed residents 
50 of West Virginia, without requiring said residents to obtain 
51 Maryland hunting and fishing licenses. 

52 (g) Residents of the state of Ohio who carry hunting or 
53 fishing licenses valid in that state may hunt or fish on the 
54 Ohio river or from the West Virginia banks of said river 
55 without obtaining licenses to do so, but such hunting or 
56 fishing shall be confined to fish and waterfowl of the river 

57 proper and not on its tributaries: Provided, however, That 
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58 the state of Ohio shall first enter into a reciprocal agreement 
59 with the director extending a like privilege of bunting and 
60 fishing from the Ohio banks of said river to licensed residents 
61' of West Virginia without requiring said residents to obtain 
62 · Ohio bunting and fishing licenses. In the event the state of 
63 Ohio accords this privilege to residents of West Virginia, such 
64 Ohio residents will not be required to obtain the license pro-
65 vided for by section forty-two of this article. 

CHAPTER 85* 
(H. B. 922-By Mr. Lohr) 

[Passed March 9, 1974; ID effect ninety days from passage. Approved by the Governor,] 

AN ACT to amend and reenact section twenty-eight, article two, 
chapter twenty of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to natural re
sources; wildlife resources; when licenses or permits not re
quired; permitting any resident who was honorably discharged 
from the armed forces and receives a veteran's pension based 
on total service connected or nonservice connected disability 
to hunt, trap or fish without obtaining a license, promulgation 
of rules and regulations governing same; permitting any dis
abled veteran who is a resident, and eligible to be exempt from 
the payment of any motor vehicle registration fee in this state to 
hunt, trap or fish without obtaining a license, promulgation of 
rules and regulations governing same. 

Be it enacted by the Legislature of West Virginia: 

That section twenty-eight, article two, chapter twenty of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE l. WILDLIFE RESOURCES. 

§20-2-28. When licenses or permits not required. 

l Persons in the following categories shall not be required 
2 to obtain licenses or pemits as indicated: 

• Clerk's note. See note to Chapter 84. 
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3 (a) Bona fide resident landowners or their resident children, 
4 or bona fide resident tenants of such land, may hunt, trap or 
5 fish on their own land during open season in accordance with 
6 the laws and regulations applying to such hunting, trapping 
7 and fishing without obtaining a license to do so unless such 
8 lands have been designated as a wildlife refuge or preserve. 

9 (b) Any bona fide resident of this state who is totally blind 
10 may fish in this state without obtaining a fishing license to do 
11 so. A written statement or certificate from a duly licensed 
12 physician of this state showing the said resident to be totally 
13 blind shall serve in lieu of a fishing license and shall be carried 
14 on the person of said resident at all times while he is fishing 
15 in this state. 

16 (c) All residents of West Virginia on active duty in the 
17 armed forces of the United States of America, while on leave 
18 or furlough, shall have the right and privilege to hunt, trap or 
19 fish in season in West Virginia without obtaining a license to 
20 do so. Leave or furlough papers shall serve in lieu of any such 
21 license and shall be carried on the person at all times while 
22 trapping, hunting or fishing. 

23 (d) In accordance with the provisions of section twenty-
24 seven of this article, any resident sixty-five years of age or 
25 older shall not be required to have a license to hunt, trap or 
26 fish during the legal seasons in West Virginia, but in lieu of 
27 such license any such person shall at all times while hunting, 
28 trapping or fishing, carry on his person a card issued by the 
29 director stating his name, address and date of birth. 

30 (e) Residents of the state of Maryland who carry hunting 
31 or fishing licenses valid in that state may hunt or fish from 
32 the West Virginia banks of the Potomac river without obtain-
33 ing licenses to do so, but such hunting or fishing shall be 
34 confined to the fish and waterfowl of the river proper and 
35 not on its tributaries: Pruvided, That the state of Maryland 
36 shall first enter into a reciprocal agreement with the director 

37 extending a like privilege of hunting and fishing on the Poto--

38 mac river from the Maryland banks of said river to licensed 

39 residents of West Virginia, without requiring said residents to 

40 obtain Maryland hunting and fishing licenses. 
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41 (f) Residents of the state of Ohio who carry hunting or 

42 fishing licenses valid in that state may hunt or fish on the 

43 Ohio river or from the West Virginia banks of said river 

44 without obtaining licenses to do so, but such hunting or fish-

45 ing shall be confined to fish and waterfowl of the river proper 

46 and not on its tributaries: Provided, That the state of Ohio shall 

47 first enter into a reciprocal agreement with the director ex-
48 tending a like privilege of bunting and fishing from the Ohio 
49 banks of said river to licensed residents of West Virginia with-

50 out requiring said residents to obtain Ohio hunting and fishing 

51 licenses. In the event the state of Ohio accords this privilege 

52 to residents of West Virginia, such Ohio residents will not be 

53 required to obtain the license provided for by section forty-
54 two of this article. 

55 (g) Any resident of West Virginia who was honorably dis-
56 charged from the armed forces of the United States of Ameri-
57 ca, and who receives a veteran's pension based on total service 
58 connected or nonservice connected disability as certified to 
59 by the veterans administration, shall be permitted to hunt, trap 
60 or fish in this state without obtaining a license therefor. The 
61 director shall promulgate rules and regulations setting forth 
62 the procedure for the certification of the veteran, manner of 
63 applying for and receiving the certification and requirements 
64 as to identification while said veteran is hunting, trapping or 
65 fishing. 

66 (h) Any disabled veteran, who is a resident of West Vir-
67 ginia, and who, as certified to by the commissioner of motor 
68 vehicles, is eligible to be exempt from the payment of any fee 
69 on account of registration of any motor vehicle owned by such 
70 disabled veteran as provided for in section eight, article ten, 
71 chapter seventeen-a of this code, shall be permitted to bunt, 
72 trap or fish in this state without obtaining a license therefor. 
73 The director shall promulgate rules and regulations setting 
74 forth the procedure for the certification of the disabled 
75 veteran, manner of applying for and receiving the certification 
76 and requirements as to identification while said disabled veteran 
77 is hunting, trapping or fishing. 
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CHAPTER 86 
(Com. Sub, for H. B. 651-ly Mr, llallou1 and Mr. 01111) 

[Passed February 26, 1974; In effect nfllety days from -· ApproYOd by the Govcmor.) 

AN ACT to amend article two, chapter twenty of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
by adding thereto a new section, designated section forty-six-b, 
relating to Class N special deer hunting license for antlerless 
deer; specifying fee; authority of director to establish rules and 
regulations; time when season to be held; individuals not re
quired to have a Oass N license; providing that two bucks per 
square mile of deer range must have been killed during the 
regular deer hunting season the prior year. 

Be it enacted by the Legislature of West Virginia: 

That article two, chapter twenty of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by add
ing thereto a new section, designated section forty-six-b, to read as 
follows: 
ARTICLE 2. WILDLIFE RESOURCES. 

§20-2-46b. Class N special deer hunting license; fee; exceptions; 
regulations; limitations; authority of director. 

1 A Class N license shall be a special deer bunting license for 
2 antlerless deer of either sex and shall entitle the licensee to 
3 bunt for and kill one antlerless deer of either sex during the 
4 Class N license season: Provided, That if a hunter kills a buck 
5 deer during the regular deer hunting season, he shall also be 
6 permitted to hunt for and kill one antlerless deer during Class N 
7 license season if he has applied for and bas bad issued to him a 
8 Class N license. Only one Class N license may be acquired 
9 during any calendar year in which such Class N license season 

1 o is held, and such Class N license can be used only by the 
11 applicant. The fee for a Class N license shall be five dollars. 

12 The Class N license shall be issued only for tlte purpose of 
l3 removing antlerless deer on a post-season basis when tlte 
14 di ector deems it essential for proper management of wildlife 
15 r�ources. The director shall establish such rules and regula-
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16 tions governing the issuance of such Class N licenses as he 
17 deems necessary to limit, on a fair and equitable basis, the 
18 number of persons who may hunt for antlerless deer in any 
19 county or any part of a county: Provided, however, That no 
20 more than four Class N licenses shall be issued for each deer 
21 that the director desires to have killed during the Class N 
22 season. 

23 When the director deems it essential that Class N license 
24 season be held in a particular county or part of a county, such 
25 season shall be held on the Friday and Saturday following 
26 regular deer hunting season, and shall be extended beyond 
27 such two-day period only upon order of the director when 
28 necessary to accomplish the desired kill. 

29 Bona fide resident landowners or their resident childen, or 
30 bona fide resident tenants of such land shall not be required 
31 to have a Class N license in their possession while hunting 
32 antlerless deer on their own land during the Class N license 
33 season. 

34 Notwithstanding any provision of this code to the contrary, 
35 no Class N license shall be issued for a county or a part of a 
36 county unless, during the regular deer hunting season in 
37 the previous year, two bucks have been killed per square mile 
38 of deer range in that county or part of the county in which the 
39 hunt is to be held, and the director deems the holding of such 
40 Class N season advisable. 

CHAPTER 87 
(H. B. 743-By Mr. Bollouz) 

[Passed February 28, 1974; in effect ninety days rrom pas:,age. Approved by the Governor.] 

AN ACT to amend article two, chapter twenty of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended: by 
adding thereto a new section, designated section forty-s1x-c, 
relating to resident trout fishing license; collection of fee and 
use of proceeds. 
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Be it enacted by the Legislature of West Virginia: 

That article two, chapter twenty of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended by 
adding thereto a new section, designated section forty-six-c, to read 
as follows: 
ARTICLE 2. WILDLIFE RESOURCES. 

§20-2-46c. Class O resident trout fishing license. 

1 A Class O license shall be a resident statewide trout fishing 
2 license and shall entitle the licensee to fish for trout in all 
3 counties of the state, except as prohibited by rules or regula-
4 tions of the director. It shall be issued only to citizens of the 
5 United States who are residents of this state. 
6 The fee shall be three dollars. The revenue derived from 
7 the sale of this license shall be deposited in the state treasury 
8 and credited to the department of natural resources and shall 
9 be used and paid out, upon order of the director, for state 

10 trout hatchery production. 
11 This license shall be issued in the form of a stamp prescribed 
12 by the director, shall be in addition to a Class AB or B 
13 license and shall be valid only when affixed thereto. 

CHAPTER 88 
(Com. Sub. for 5. 8. 83-ly Mr. Gainer and Mr. Gilligan) 

[Passed Murch 9, 1974; fn effect ninety days Crom passage. Approved by the Governor.] 

AN ACT to amend and reenaet sections two and three, article 
six-c, chapter twenty of the code of West Virginia, one 
thousand nine hundred thirty-on�, as amended; and to 
further amend said article by addmg t�ereto a new. s:c
ti designated section seven-a, all relating to authonzmg 
;

n

d artment of natural resources to reclaim abandoned 
e ::fuse disposal piles; defining the terms "abandoned coal fuse disposal pile" and "reclamation of abandoned coal re

fu di"sposal pile"· declaring reclamation of same coal re se • 
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to be for a public purpose; specifying the powers of the 
department which may be exercised in accomplishing rec
lamation. 

Be it enacted by the Legislature of West Virginia: 

That sections two and three, article six-c, chapter twenty of 
the code of West Virginia, one thousand nine hundred thirty
one, as amended, be amended and reenacted; and that said ar
ticle be further amended by adding thereto a new section, 
designated section seven-a, all to read as follows: 

ARTICLE 6C. COAL REFUSE DISPOSAL CONTROL ACT. 

120-6C-2. Definitions. 

§20-6C-3. Legislative findings; purpose and intent of article; declaration of 
public purpose. 

120-6C-7a. Reclamation of abandoned coal refuse disposal piles; duties of 
the director; powers of the director; rules and regulations. 

§20-6C-2. Definitions. 

1 As used in this article: 

2 (a) "Abandoned coal refuse disposal pile" means any 
3 coal refuse disposal pile which is located on the surface 
4 of either public or private property, or both, which 
5 has not been operated in whole or in part since the first 
6 day of January, one thousand nine hundred sixty-nine, and 
7 the operator or owner of which cannot be determined, or 
8 if the operator is known, he cannot be compelled to re
g claim the coal refuse disposal pile; 

10 (b) "Coal refuse" means any waste coal, rock, shale, 
11 slurry, culm, gob, honey, slate, clay and related materials, 
12 associated with or near a coal seam, which are either 
13 brought above ground or otherwise removed from a coal 
14 mine in the process of mining coal, or which are separated 
15 from coal during the cleaning or preparation operations; 

16 (c) "Coal refuse disposal pile" means any deposit of 

17 coal refuse on or buried in the earth and intended as per-

18 manent disposal or long-term storage of such material; 

19 (d) "Director" means the director of the department 

20 of natural resources; 
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21 (e) "Operate" means to enter upon a coal refuse dis-
22 posal pile, or part thereof, for the purpose of disposing, 
23 depositing or dumping coal refuse thereon, or to employ 
24 a coal refuse disposal pile for retarding the flow of or 
25 the impoundment of water; 

26 (f) "Operator'' means any person operating any coal 
27 refuse disposal pile, or part thereof; and 

28 (g) "Reclamation of abandoned coal refuse disposal 
29 piles" means any activity which operates to eliminate the 
30 undesirable environmental effects or dangers to public 
31 welfare and safety attributable to abandoned coal refuse 
32 piles; including but not limited to activities designed to 
33 extinguish any fire present in such piles, the prevention 
34 of such fires, the abating of water and air pollution at-
35 tributable to such piles, the prevention of water accumu-
36 lation behind such piles or in such piles, the prevention 
37 of erosion resulting from such piles, the covering of such 
38 piles, the removal of such piles to an underground loca-
39 tion or for use in backfilling or landfilling, with soil or 
40 with suitable soil conditioners, the revegetation of such 
41 piles or any similar activity. 

§20-GC-3. Legislative findings; purpose and intent of article; 
declaration of public purpose. 

1 The Legislature finds and hereby declares that the dis-
2 position of materials displaced in the mining of coal 
3 creates coal refuse disposal piles which have in the past 
4 and may in the future: 
5 (a) Endanger the lives and properties of persons re-
6 siding in the hollows and valleys of the affected water-
7 aheds; 

8 (b) Threaten streams, roads, schools and other public 
9 properties and facilities; 

10 (c) Result in the creation of an emergency situation 

11 · which there can be no delay in taking remedial action 

12 : resulting perils to persons and properties are to be al-

13 leviated; and 

14 (d) 
Destroy or decrease the value of land upon which 
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15 a coal refuse disposal pile is located and the surrounding 
16 environs for residential, agricultural, industrial, business 
17 or recreational uses; counteract efforts of the state and 
18 local goverrunents within the state to conserve water, 

19 soil and other valuable natural resources; and destroy or 

20 impair the health, safety, welfare and property rights of 

21 citizens of this state where proper reclamation of such 
22 coal refuse disposal piles is not practiced. 

23 It is the purpose and intent of the Legislature in enact-

24 ing this article to provide for the location, inspection and 

25 evaluation of all coal refuse disposal piles and any asso-

26 ciated water impoundments in this state; for the deter-

27 mination of their degree of stability, safety, adequacy and 

28 hazard to life and property; for remedial action necessary 

29 and expedient to prevent, correct or abate danger to life 

30 caused by any coal refuse disposal pile and any associated 

31 water impoundment; and for the reclamation of aban-

32 doned coal refuse disposal piles; and all of the foregoing 

33 are hereby declared by the Legislature to be for a public 
34 purpose. 

§20-6C-7a. Reclamation of abandoned coal refuse disposal 

piles; duties of the director; powers of the direc
tor; rules and regulations. 

1 (a) In addition to all other authority, powers, duties 
2 and responsibilities granted or assigned to the department 

3 of natural resources or its director or various divisions 
4 under the provisions of this or any other article of this 

5 chapter, the department of natural resources, acting by 

6 and through its director, division of reclamation, or its 

7 chief of the division of reclamation, shall have the duty 

8 and responsibility to undertake the reclamation of aban-

9 doned coal refuse disposal piles located within this state. 

10 The director is hereby authorized to expend any funds 

11 which the Legislature may appropriate for the reclama-

12 tion of abandoned coal refuse disposal piles, but the direc-

13 tor shall first use such funds for matching purposes to ob-

14 tain any federal funds which may be available for such 

15 purpose. 
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16 (b) The department of natural resources, acting by 
17 and through its director, or its division of reclamation and 
18 chief of the division of reclamation, upon approval of the 
19 director, is hereby authorized to exercise the following 
20 powers in implementing its duty and responsibility to re-
21 claim abandoned coal refuse disposal piles located within 
22 this state: 

23 1. To make any investigation or inspection necessary to 
24 implement or enforce the provisions of this article and to 
25 enter upon the public or private property of any coal re-
26 fuse disposal pile owner as may be necessary to make such 
27 investigations or inspections. Such inspections or entries 
28 shall not be made until five days have elapsed after giving 
29 written notice to the pile owner or other persons in charge 
30 of such pile; 

31 2. To promulgate in accordance with the provisions of 
32 chapter twenty-nine-a of this code a plan for the reclama-
33 tion of abandoned coal refuse piles located within this 
34 state within fifteen months of the effective date of this 
35 act. Such plan shall establish priorities for action to be 
36 taken to reclaim said abandoned coal refuse piles. In 
37 promulgating such plan the director shall consider with 
38 regard to each area to be reclaimed the number of per-
39 sons affected by hazards resulting from abandoned coal 
40 refuse piles in such area, the adverse environmental ef-
41 fects of such piles, the health and safety of persons re-
42 siding or working in close proximity to such piles, the 
43 potential of such piles for recreational and industrial 
44 development, the potential of such piles for the sale or re-
45 cycling of its constituent materials, the potential of elimi-
46 nating surface subsidence damage by removing such piles 
47 to a nearby abandoned mine or other underground loca-
48 tion or for backfilling nearby surface mines, and the cost 
49 effe<:tiveness of each potential project; 

50 3. To promulgate and adopt, modify, repeal and en-
51 force reasonable rules and regulations in order to imple-
52 ment the provisions of this section, which it shall do in 
53 accordance with the provisions of chapter twenty-nine-a 
54 of this code as if the provisions of said chapter were set 
55 forth in extenso herein; 
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56 4. To acquire by donation, agreement, lease or pur-
57 chase such real and personal property, rights, land ease-
58 ments and rights-of-way as are necessary to implement 
59 the provisions of this article; 

60 5. To enter upon abandoned coal refuse piles with the 
61 permission of the owner thereof, if known, and to under-
62 take pursuant to any agreement arrived at by negotia-
63 tions with said owner the reclamation of abandoned coal 
64 refuse piles. Upon the completion of said reclamation, 
65 the department may accept any payments to the state 
66 made pursuant to agreements with the land owner. Funds 
67 received by the state for rendering such services shall be 
68 paid into the general revenues; 

69 6. To cooperate and coordinate with agencies of the 
70 federal government, this state and counties and munici-
71 palities of this state to reclaim abandoned coal waste dis-
72 posal piles; 

73 7. To contract with, sell to, buy from and otherwise 
74 deal with private and public bodies providing such goods, 
75 services, machinery and equipment necessary to imple-
76 ment the provisions of this article, and in doing so com-
77 ply with the provisions of article three, chapter ftve-a of 
78 this code; 

79 8. To sell reclaimed land acquired or owned by the 
80 state subject to the provision or condition that the prop--
81 erty will be reclaimed by the purchaser, or, if already re-
82 claimed by the state, subject to the condition that the 
83 property will not be used for the purpose of coal waste 
84 disposal at any time thereafter; 

65 9. To consult with the commissioner of highways, the 
86 director of the department of mines, the director of the 
87 air pollution control commission, the director of the state 
88 department of health, other state departments and agen• 
89 cies, county and local governments, universitie� and c?l-
90 leges in the state and private businesses and mdustrtes 
91 to develop ways to use abandoned coal refus� dispo�al 

92 piles for highway construction, landfills, busmess, md 
93 dustrial, recreational and residential site development_ an 
94 for other such useful purposes, and to take all actions, 
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95 which are legally available to him, to make abandoned 
96 coal refuse disposal piles useful for such purposes; and 

97 10. To exercise such other powers as it may have under 
98 any other article or provision of this chapter in the im-
99 plementation of the provisions of this article. In no case 

100 shall the powers set forth in this subsection be deemed 
101 to authorize the department of natural resources, its di-
102 rector or any of its divisions, to condemn real estate solely 
103 for the purpose of reclamation. 

CHAPTER 89 
(H. I. 1043-By Mr. Whitlow ond Mr. Ball0111) 

[Passed March 2, 1974; In effect from pas.sage. Approved by the GoveroorJ 

AN ACT to amend and reenact section nine, article seven, chapter 
twenty of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended, relating to penalties for violation of 
chapter twenty of the code; and penalties for speeding or illegal 
parking on state lands. 

Be ii enacted by the Legislature of West Virginia: 

That section nine, article seven, chapter twenty of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 
ARTICLE 7. LAW ENFORCEMENT, PROCEDURES AND PENALTIES! 

MOTORBOA TING. 

§20-7-9. Violations of chapter generally; penalties. 

1 Any person violating any of the provisions of this chapter or 
2 rules and regulations promulgated under the provisions of this 
3 chapter, the punishment for which is not ��scribed, shall be 
4 guilty of a misdemeanor, and, upon conVIction thereof, shall 

f each offense be fined not less than twenty nor more than 5 
t�e hundred dollars, or confined in jail not less than ten nor 6 re than one hundred days, or be both fined and imprisoned 

� :i':iiin the limitations aforesaid, and, in the case of a violation 
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9 by a corporation, every officer or agent thereof directing or 
10 engaging in such violation shall be guilty of a misdemeanor, 
11 and, upon conviction thereof, shall be subject to the same pen-
12 alties and punishment as herein provided: Provided, That any 
13 person violating subdivision three, section five, article two of 
14 this chapter shall be guilty of a misdemeanor, and, upon con-
15 viction thereof, shall be fined not less than one hundred dol-
16 lars nor more than five hundred dollars and shall be imprison-
17 ed for not less than ten days nor more than one hundred days: 

18 Provided, however, That any person violating sections forty-

19 three and forty-five, article two of this chapter shall be guilty 

20 of a misdemeanor, and, upon conviction thereof, shall be fined 
21 not less than fifty dollars nor more than three hundred dollars, 
22 or confined in jail not Jess than ten nor more than one hun-

23 dred days, or both fined and imprisoned within the limitations 
24 aforesaid: Provided further, That any person violating any 
25 parking or speeding regulations as promulgated by the director 
26 on any state parks, state forests, public hunting and fishing 
27 areas and all other lands and waters owned, leased or under 
28 the control of the department of natural resources, shall be 

29 guilty of a misdemeanor, and, upon conviction thereof, shall 
30 be fined not less than two nor more than one hundred dollars, 
31 or imprisoned in the county jail not more than ten days, or 
32 both fined and imprisoned. 

CHAPTER 90 
(H. 8. 1029--By Mr. Seibert) 

[Pasoed February 23, 1974; In effect ninety days from passage. Approved by the Goveroor.J 

AN ACT to amend and reenact sections eleven, twelve and fourteen, 
article seven, chapter twenty of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, relating 
to motorboats, their registration and identification numbers; 
fees; reciprocity; state boating program and renewals. 

Be it enacted by the Legislature of West Virginia; 

That sections eleven, twelve and fourteen, article seven, chapter 
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twenty of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, be amended and reenacted to read as 

follows: 

ARTICLE 7. LAW ENFORCEMENT, PROCEDURES AND PENALTIES; 

MOTORBOATING. 

§20-7-11. Motorboats and other terms defined. 
§20-7-12. Motorboat identification numbers required; application for num

bers;. fee;. displayin_g; reciprocity; . change of ownership; con
formity with Umted States regulations; issuing agents; records· 
renewal of certificate; transfer of interest, abandonment, etc.; 
change of address; unauthorized numbers; information to be 
furnished assessors. 

§20-7-14. Motorboats exempt from numbering. 

PART II. MOTORBOATING. 

§20-7-11. Motorboats and other terms defined. 

As used in this section and subsequent sections of this 

2 article, unless the context clearly requires a different mean-

3 ing: 

4 (1) "Vessel" means every description of watercraft, other 
5 than a seaplane on the water, used or capable of being used 
6 as a means of transportation on water; 

7 (2) "Motorboat" means any vessel propelled by machinery, 
8 whether or not such machinery is the principal source of 
9 propulsion, but shall not include a vessel which has a valid 

10 marine document issued by the bureau of customs of the 
11 United States government or any federal agency successor 

I 2 thereto, nor to a vessel powered by a motor of less than 
13 three horsepower; and 

14 (3) "Owner" means a person, other than a lienholder, 
15 having the property in or title to a motorboat. The term 

16 includes a person entitled to the use or possession of a 

17 motorboat subject to an interest in another person, reserved 
I 8 or created by agreement and securing payment or perform

l 9 ance of an obligation, but the term excludes a lessee under 

20 a lease not intended as security. 
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§20-7-12. Motorboat identification numbers required; application 
for numbers; fee; displaying; reciprocity; change of 
ownership; conformity with United States regulations; 
isming agents; records; renewal of certificate; trans
fer of interest, abandonment, etc.; change of ad� 
unauthorized numbers; information to be furnished 
assessors. 

1 
2 
3 

4 
5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

24 
25 
26 

27 
28 

29 

30 
31 
32 
33 

Every motorboat, as herein defined, operating upon public 
waters within the territorial limits of this state, shall be num
bered as herein provided: 

(a) The owner of each motorboat requiring numbering by 
this state shall file an application for a number with the 
director on forms approved by him. The application shall 
be signed by the owner of the motorboat and shall be ao
companied by a fee of five dollars if powered by a motor of 
three or more horsepower. All such fees shall be deposited in 
the state treasury and shall be credited to the department of 
natural resources and shall be used and paid out, upon order 
of the director, solely for the state boating program. Upon 
receipt of the application in approved form, the director 
shall enter the same upon the records of his office and issue 
to the applicant a number awarded to the motorboat and the 
name and address of the owner. The owner shall paint on or 
attach to each side of the bow of the motorboat the identifica
tion number in such manner as may be prescribed by rules and 
regulations of the director in order that it may be clearly 
visible. The number shall be maintained in legible condition. 
The certificate of number shall be pocket size and shall be 
available at all times for inspection on the motorboat for which 
issued, whenever such motorboat is in operation. 

(b) The owner of any motorboat already covered by a 
number in full force and effect which has been awarded 
to it pursuant to then operative federal law or a federally 
approved numbering system of another state shall record t�e 
number prior to operating the motorboat on the waters of this 
state in excess of the sixty-day reciprocity period provided 
for in section fourteen of this article. Such recordation shall 
be in the manner and pursuant to procedure required for 
the award of a number under subdivision (a) of this section, 
except that no additional or substitute number shall be issued. 
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34 

35 

36 

37 

38 
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(c) Should the ownership of a motorboat change, a new 
application form with fee shall be filed with the director and 
a new certificate of number shall be awarded in the same 
manner as provided for in an original award of number. 

(d) In the event that an agency of the United States 
government shall have in force an overall system of 
identification numbering for motorboats within the United 
States, the numbering system employed pursuant to this 
article by the commission shall be in conformity there
with. 

( e) The director may designate as issuing agent the clerk 
of any county court and such other persons in each county 
as he deems advantageous to provide for the issuance of 
certificates of number in accordance with the provisions of 
this article. For services rendered in issuing such certificates, 
and collecting and paying over such numbering fees, each 
issuing agent, other than a state or county official, shall charge 
and retain an additional fee of twenty-five cents from the 
person obtaining the certificate of number. Every such issuing 
agent, unless already under bond with the director as an 
agent for the collection of its moneys, shall file a bond with 
the director, payable to the state of West Virginia, in an 
amount to be fixed by the director at not more than one 
thousand dollars, before the supply of certificates of number 
is delivered to him, conditioned upon the faithful performance 
of his obligation to issue certificates only in conformance with 
the provisions of this article and the regulations of the director. 
Each issuing agent, on the first day of each month, shall 
remit to the director all moneys collected for the director 
during the preceding month, and shall accompany his remit
tance with a report showing the name of the county, the 
names and addresses of the persons paying the same, and the 
date of receipt thereof. 

(f) All records of the director made or kept pursuant to 
this section shall be public records. 

(g) Such license shall be v�d- only until the last day of the 
fiscal year, in which the s�me 1s issued. If at the end of such 
ear ownership has remamed unchanged, such owner shall, 

Y 
application and payment 'of a fee of five dollars be upon 
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73 granted a renewal of such certificate of number for an addi-
74 tional one-year period. 

75 (h) The owner shall furnish the director notice of the 
76 transfer of all or any part of his interest, other than the 
77 creation of a security interest, in a motorboat numbered in 
78 this state pursuant to subdivisions (a) and (b) of this section, 
79 or of the destruction or abandonment of such motorboat, within 
80 fifteen days thereof. Such transfer, destruction or abandon-
81 ment shall terminate the certificate of number for such motor-
82 boat, except that in the case of a transfer of a part interest 
83 which does not affect the owner's right to operate such motor-
84 boat, such transfer shall not terminate the certificate of 
85 number. 

86 (i) Any holder of a certificate of number shall notify the 
87 director within fifteen days if his address no longer conforms 
88 to the address appearing on the certificate and shall, as a part 
89 of such notification, furnish the director with his new address. 
90 The director may provide in his rules and regulations for the 
91 surrender of the certificate bearing the former address and its 
92 replacement with a certificate bearing the new address or for 
93 the alteration of an outstanding certificate to show the new 
94 address of the holder. 

95 (j) No number other than the number awarded to a 
96 motorboat or granted reciprocity pursuant to this article shall 
97 be painted, attached or otherwise displayed on either side of 
98 the bow of such motorboat. 

99 (k) It shall be the duty of the director on or before August 
100 thirty-first of each year, commencing with the year one thou-
101 sand nine hundred sixty-seven, to forward to the assessor of 
102 each county a list of the names and addresses of all persons, 
103 firms and corporations owning vessels and operating the same 
104 or other boats registered with the director under the provisions 
105 of this article. In furnishing this information to each county 
106 assessor, the director shall include in his report such informa
l 07 tion as is made available to him in the reports and registrations 

108 he receives as to make, model, value and cost price of such 

109 vessels and other equipment required to be registered for use 

1 IO by said owner or operator thereof under the provisions of this 
111 article: Provided, That the director need not furnish such 
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112 information to the assessor if the cost price of such vessel does 
113 not exceed two hundred dollars or the cost of the motor does 
114 not exceed one hundred seventy-five dollars. In order to deal 
115 equitably with overlapping license periods, the director may 
116 issue a six months' license from the period January, one 
117 thousand nine hundred sixty-eight through June, one thousand 
118 nine hundred sixty-eight. This six months' license is to be 
119 issued to avoid the necessity of motorboat owners who have 
120 purchased their licenses from January thirtieth, one thousand 
121 nine hundred sixty-eight, losing a six months' period of license 
122 entitlement. 

123 (I) No person shall operate an unlicensed motorboat upon 
124 any waters of this state without first acquiring such certificate 
125 of number or license as required by law. 

§20-7-14. Motorboats exempt from numbering. 

1 A motorboat shall not be required to be numbered under 
2 this article if it is: (1) Already covered by a number in full 
3 force and effect which has been awarded to it pursuant to 
4 federal law or a federally approved numbering system of 
5 another state: Provided, That such boat shall not have been 
6 within this state for a period in excess of sixty consecutive days; 
7 (2) A motorboat from a country other than the United States 
8 temporarily using the waters of this state; (3) Motorboats used 
9 exclusively for racing while participating in races, and the 

10 preparation therefor, which have been authorized pursuant 
11 to the provisions of section twenty of this article. 

CHAPTER 91 
(H. B. 782-ly Mr. McCuskey and Mr. Moots) 

[Passed March S, 1974'; In effect ninety days from passaae. Approved by the Governor.] 

AN ACT to amend and reenact sections twelve, fourteen and fifteen, 
article four, chapter twenty-nine of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, relating to 
notaries public and commissioners; permitting the governor 
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to appoint commissioners for the purpose of acknowledging sig
natures on deeds, leases and other writings, either within or 
without this state; relating to the term of office of such com
missioners; requiring a bond; specifying certain fees; pertaining 
to acknowledgments taken by such commissioners; and relating 
to the official seal of such commissioners. 

Be it enacted by the Legislature of West Virginia: 

That sections twelve, fourteen and fifteen, article four, chapter 
twenty-nine of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, be amended and reenacted to read as follows: 

ARTICLE 4. NOTARIES PUBLIC AND COMMISSIONERS. 

§29-4-12. Commissioners out of state; qualifications; fee. 

§29-4-14. Power of such commissioner to take acknowledgments. 

§29-4-15. Seal of such commissioner. 

§29-4-12. Commissioners out of state; qualifications; fee. 
1 The governor, if he deems it proper, may appoint any per-
2 sons residing within or without this state and within the United 
3 States, its territories or possessions as commissioners to ac-
4 knowledge signatures performed in or out of state by persons 
5 residing in or out of the state of West Virginia, covering 
6 deeds, leases and other writings pertaining to West Virginia 
7 property for recordation in the state of West Virginia. 
8 Such commissioners shall hold office for ten years, unless 
9 sooner removed by the governor. Any commissioner in office 

10 upon the effective date of this act shall continue therein until 
11 his term expires or until sooner removed in the manner pre-
12 scribed by law. 
13 Before performing any duties as such, the commissioner 
14 shall enter into a bond in the penalty sum of one thousand 
15 dollars with corporate surety to be approved by the secretary 
16 of state and filed in his office. 
17 A fee of one hundred dollars for such commission issued 
18 shall be paid to the secretary of state. 

§29-4-14. Power of such commissioner to take acknowledgments. 
1 Such commissioners under regulations prescribed by law, 
2 may take, within or �y place out of the state of West Vir-
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3 ginia, the acknowledgments of deeds and other writings to be 
4 admitted to record in the state of West Virginia, but each such 
5 acknowledgment shall reflect where the acknowledgment was 
6 taken, as, for example, the state and county, the territory, etc. 

§29-4-15. Seal of such colllD1wioner. 

1 Every such commissioner shall provide an official seal, on 
2 which shall be inscribed his name and residence, and the words 
3 "Commissioner for West Virginia." An impression of such 
4 seal, together with his signature, shall be forthwith transmitted 
5 to and filed in the office of the secretary of state. 

CHAPTER 92 
(S. II. SH-By Mr. Gilligan and Mr. Rog•r10n) 

[Passed March t, 1974; in effect from passage. Approved by the OovernoT.] 

AN ACT to amend and reenact section three, article five, 
chapter tweillty-eighit of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, relating 
to the penitentiary and residence and duties of warden 
and his entitlement to vote. 

Be it enacted by the Legislature of West Virginia.: 

Thait section three, article five, chapter twenty-eight of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 6. THE PENITENTIARY. 

§28-5-3. Duties of warden; bond; residence. 

1 The warden shall be the chief executive officer of the 

2 penitentiary and shall have charge of its internal police 

3 and management, and provide for feeding, clothing, work-

4 ing and taking care of the convicts, subject to the control 

6 of the state commissioner of public institutions. The war-

6 den shall promptly enforce all orders, rules and regula-

7 tions made by the commissioner of public institutions, 

8 enforce strict discipline among the convicts, protect and 
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9 preserve the property of the state, and may for that pur-
10 pose punish the convicts, or cause them to be punished, in 
11 the manner authorized by the commissioner of public in-
12 stitutions. He shall have the custody and control of all the 
13 real and personal property at the penitentiary, subject to 
14 the orders of the commissioner of public institutions. The 
15 warden shall give bond in such sum as the commissioner 
16 of public institutions may require, with one or more 
17 sureties satisfactory to the commissioner of public insti-
18 tutions, conditioned for the faithful performance of the 
19 duties of his office, and for accounting for and paying over, 
20 as required by law, all moneys which may come into his 
21 hands by virtue of such office, which bond, when approved 
22 by the commissioner of public institutions, shall be filed 
23 with and recorded by the commissioner. The warden shall 
24 reside in the warden's apartments at the penitentiary, or 
25 at any other place in Marshall county, convenient to the 
26 penitentiary. 

CHAPTER 93 
(H. B. 714-By MrS. Withrow •nd Mr. Greer) 

[Passed February 16, 1974; in effect uhv:ty days from passuae. Approved by the Governor.) 

AN ACT to amend and reenact section five, article five, chapter 
twenty-eight of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to the right of guards 
at the penitentiary to carry firearms and concealed weapons 
only during the performance of their duties. 

Be it enacted by the Legislature of West Virginia: 

That section five, article five, cllapter twenty-eight of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 5. THE PENITENTIARY. 

§28-5-5. Appointment of other assistants and employees; duties of 
guard; right to can:y weapons. 

The warden of the penitentiary shall, in the manner pro• 
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2 vided in section eleven, article one, chapter twenty-five of 
3 this code, appoint all assistants and employees required for 
4 the management of the penitentiary, including a sufficient 
5 number of guards to preserve order and enforce discipline 
6 among the convicts, to prevent escapes, and to remove all 
7 persons convicted and sentenced to the penitentiary from the 
8 place where confined to the penitentiary, all of whom shall 
9 be under the control of the warden. The warden may at his 

10 discretion issue a certificate authorizing any guard to carry 
11 firearms and concealed weapons while on duty. Any guard 
12 appointed as herein provided and authorized by the warden 
13 shall have the right, without a state license therefor, to carry 
14 firearms and concealed weapons while on duty. Each guard 
15 appointed as aforesaid shall carry with him a certificate, 
16 authorizing him to carry a firearm or concealed weapon 
17 when he is performing his official duties as a guard, bearing 
18 the official signature of the warden of the penitentiary. Such 
19 right shall be extended to a guard during the time he travels 
20 from place to place within the state for the purpose of re-
21 moving prisoners from county jails to the penitentiary, and 
22 during the time he is pursuing and apprehending escaped 
23 convicts, and during any other time he is performing his 
24 official duties as a guard, but a guard shall not have the 
25 right to carry a firearm or concealed weapon for any other 
26 purpose or during any other time, including when he travels 
27 to and from his residence and the penitentiary, unless he 
28 shall have obtained a state license therefor in the manner 
29 prescribed in section two, article seven, chapter sixty-one 
30 of this code. 

CHAPTER 94 
(H. 8. 1227-ly Mr. Polen) 

[PalSCd March 9, J974; in effect ninety days from pas.sage. Approved by the Governor.] 

AN ACT to authori� an_d e'.11power the commission_er of the depart
ment of public mst1tut10ns to transfer a certam parcel of real 
estate, located in Marshall County and owned by that depart-
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ment, to the city of Moundsville, and a certain parcel to the 
County of Marshall. 

Be it enacted by the Legislature of West Virginia: 

TRANSFER OF STATE-OWNED REAL PROPERTY. 

§1, Commissioner of the department of public institutions autho• 
rized to transfer certain department-owned land to the city 

of Moundsville and the County of Marshall. 

1 The commissioner of the department of public institutions 
2 is hereby authorized and empowered to transfer to the city of 
3 Moundsville, a tract of land, together with the improvements 
4 thereon and the appurtenances thereunto belonging, owned 
5 by the department, consisting of thirty acres, more or less, and 

6 to transfer to the County of Marshall, a tract of land, together 
7 with the improvements thereon and the appurtenances there
s unto belonging, owned by the department, consisting of eighty 
9 acres, more or less, both being portions of the prison farm, 

10 situated and located in Marshall County. 

CHAPTER 95 
(H. 11. 984-lly Mr. Polen and Mr. Myle•) 

[Passed March 8, 1974; in effect ninety days from pasu.ae. Approved by the Governor.] 

AN ACT to amend and reenact section two, article fourteen, chap
ter forty-seven of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to pre-need burial 
agreements, contracts and plans, relating to funds held in trust 
thereunder; and providing that certain financial institutions shall 
not be considered to be a trustee within the meaning of such 
article. 

Be it enacted by the Legislature of West Virginia: 

That section two, article fourteen, chapter forty-seven of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 



Ch. 95] PRE-NEED BURIAL CONTRACTS 639 

ARTICLE 14. PRE-NEED BURIAL CONTRACl'S, 

§47-14-2. Money paid under pre-need contracts to be trust fonds 
and deposited within ten days. 
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Any person, association, partnership, firm or corporation 
who shall receive any money under any agreement, contract 
or plan entered into after the effective date of this article, for 
the final disposition of a deceased person, or for the embalm
ing, cremation or other services relating to the actual inter
ment of a dead human body, or for funeral or burial services, 
or for the furnishing of funeral or burial merchandise, includ
ing vaults and other outside burial receptacles, wherein the 
said embalming, cremation or other services or the delivery of 
funeral or burial merchandise or the furnishing of professional 
services by a funeral director or embalmer or both is not im
mediately required but shall be required at an undetermined 
future time, is hereby declared to be trustee thereof, and shall 
deposit any and all such money paid thereunder in a bank, 
trust company, or savings and loan association, insured by an 
agency of the United States federal government, and which is 
authorized to do business in this state, and subject to the 
terms of the said agreement, contract or plan for the benefit 
of the purchaser of the same, or of a third party beneficiary of 
the purchaser's designation, which are not inconsistent with 

the provisions of this article. 

All such money shall be so deposited within ten days of pay
ment, and shall be held by such bank, trust company or savings 
and loan association in a separate interest-bearing account in 
the name of the trustee, as trustee, and shall be held in trust 
subject to the provisions of this article. The trustee at the 
time of making deposit shall furnish to the depositary a copy of 
each such agreement, contract or plan, the name of each 
payor, and the amount of payment on each such account 
for which deposit is being so made. Notwithstanding any 
other provision of this article to the contrary, whenever an 
individual enters into any such agreement, contract or plan 
directly with a bank, trust company, or savings and loan 
association, insured by an agency of the United States govern
ment, and which is authorized to do business in this state 
such bank, trust company or savings and loan association 
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37 shall not be considered to be a trustee within the meaning of 
38 the word "trustee" as used in this article. 

CHAPTER 96 
(H. I. 1079-ly Mr. Hatman and Mr. Polan} 

[Passed March 8, 1974; in effect July J, 1974. Approved by the Governor*] 

AN ACT to amend and reenact section eleven, article one, chapter 
thirty of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to increasing compensation 
of members of every board of examination or registration. 

Be it enacted by the Legislature of West Virginia: 

That section eleven, article one, chapter thirty of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 1. GENERAL PROVISIONS APPLICABLE TO ALL STATE 

BOARDS OF EXAMINATION OR REGISTRATION RE· 

FERRED TO IN CHAPTER. 

§30-1-11. Compensation of members; expenses. 

1 Each member of every such board shall receive thirty-five 
2 dollars for each day actually spent in attending the sessions 
3 of the board, or of its committees, and in necessary travel, 
4 and shall be reimbursed for all actual and necessary expenses 
5 incurred in carrying out the provisions of this chapter 
6 applicable to such board. The secretary shall receive such 
7 salary as may be prescribed by the board, but in proceedings 
8 relative to the fixing of his salary the secretary shall have no 
9 vote. All authorized compensation and all expenses certified 

l O by the board as properly and necessarily incurred in the 
11 discharge of its duties shall be paid out of the state treasury, 
12 from funds appropriated for that purpose, on warrants of the 
13 state auditor issued on requisitions signed by the president 

14 and secretary of the board. 
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CHAPTER 97 
(5. B. 236-By Mr. Hubbard and Mr. Sharpe} 

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact sections four, four-a, six and 

seven, article three, chapter thirty of the code of West 
Virginia, one t h  o u s a n d  nine hundred thirty-one, as 
amended, relating to persons permitted to practice medi
cine and surgery in this state, biennial registration, refusal 

to issue, suspend, or revoke licenses and fixing of fee for 
reciprocal endorsement. 

Be it enacted by the Legislature of West Virginia: 

That sections four, four-a, six and seven, article three, chap
ter thirty of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended, be amended and reenacted to read 
as follows: 

ARTICLE 3. PHYSICIANS AND SURGEONS. 

§30-3-4. Who permitted to practice medicine and surgery in this state; 
licensing of licensed practitioners from other states; permits to 
practice in prescribed areas. 

§30-3-4a. Biennial registration of physicians and surgeons. 

§30-3-6. Refusal to issue, suspension or revocation of license. 

§30-3-7. Fees for reciprocal endorsement_ 

§30-3-4. Who permitted to practice medicine and surgery in 
this state; licensing of licensed practitioners from 
other states; permits to practice in prescribed areas. 

1 The following persons and no others shall hereafter be 

2 permitted to practice medicine and surgery in this state: 

3 (a) All such persons as shall be legally entitled to prac-

4 tice medicine and surgery in this state including those per-

5 sons holding temporary permits to practice in prescribed 

6 areas as of the effective date of this section; (b) all such 

7 persons as shall be graduates of medical schools, as ap-

8 proved by the medical licensing board of West Virginia, 

9 and who provide their original diplomas or evidence 

10 thereof for authentication by the medical licensing board, 
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11 and who shall pass an examination before the medical 
12 licensing board and shall receive a certificate therefrom 
13 as hereinafter provided: Provided, That the said board, 
14 or a majority of them, may accept in lieu of an examina-
15 tion of applicants, the certificate of the national board of 
16 medical examiners, or diplomate certificate from an 
17 American specialty board, such certification shall be lim-
18 ited to that specific specialty in the practice of medicine 
19 and surgery in this state, or the certificate of license to 
20 practice medicine and surgery legally granted by the state 
21 board of registration or examination or licensing board of 
22 another state or territory, whose standard of qualification 
23 for the practice of medicine and surgery is equivalent to 
24 that of this state, and grant to such applicant a certificate 

25 of license to practice medicine and surgery in this state: 
26 Provided, however, That whenever in the judgment of 
27 the medical licensing board a condition exists in which 
28 medical service may be required, the said board is autho-
29 rized to grant permits for the practice of medicine to 
30 qualified physicians in prescribed areas, and such permits 
31 shall be subject to revocation when the agreement, under 
32 which they were issued, has been violated. A fee of one 
33 hundred dollars shall accompany each application for 
34 licensure by examination, reexamination, or reciprocity, 
35 twenty-five dollars of which shall be retained by the board 
36 in the event an application is withdrawn or rejected. A 
37 fee of twenty-five dollars shall accompany each applica-
38 tion for temporary permits and a fee of ten dollars shall 
39 accompany each application for an extension thereof. 

§30-3-4a. Biennial registration of physicians and surgeons. 

1 Every person who, on or before the thirty-first day of 
2 August, one thousand nine hundred forty-nine, is licensed 
3 as a physician or surgeon to practice medicine and surgery 
4 in this state, shall, on or before the said thirty-first day of 

5 August, one thousand nine hundred forty-nine, make ap-
6 plication to the medical licensing board for registration, 
7 and shall be registered by the said board, as the holder of 
8 such license, which registration shall be for the period 
9 ending on the thirtieth day of June, one thousand nine 

10 hundred fifty-one. On or before the said thirtieth day of 
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11 June, one thousand nine hundred fifty-one, and biennially 
12 thereafter, on or before the thirtieth day of June of each 
13 biennial period, every person licensed as a physician or 
14 surgeon in this state shall apply to the said board for 
15 registration, or a renewal of registration, as such license 
16 holder: Provided, That no registration shall be required of 
17 any holder of a certificate of licensure for the biennial 
18 period, or any portion thereof, during which such certi-
19 fl.cate is issued. 

20 Each applicant for registration or renewal thereof shall 
21 remit to the board, with his application, a fee of ten dol-
22 lars. In addition, any request for renewal of a license 
23 which has lapsed for a period of more than one biennial 
24 registration period shall be accompanied by a sworn affi-
2.5 davit from the physician indicating his location and activ-
26 ities for the period of time he was not licensed in this 
27 state. 

28 The failure of any person to comply with the provisions 
29 of this section shall operate automatically, and without 
30 further proceedings, to cancel the certificate of such per-
31 son, and the license issued thereunder. Continued practice 
32 by any such person after such cancellation of his certifi-
33 cate and license shall constitute practicing without a 
34 license, and any person so practicing shall be subject to 
35 all of the penalties provided by law for practicing with-
36 out a license. 

37 Any certificate and license cancelled pursuant to the 
38 proviaions of this section, and not for any other reason, 
39 shall be reinstated by the said board upon submission to it 
40 of an application for registration by the person whose 
41 certificate has been cancelled, together with current and 
42 delinquent fees, and ten dollars reinstatement fee. 

§30-3-6. Refusal to issue, suspension or revocation of license. 

1 The medical licensing board may refuse to grant a cer-

2 tificate of license to a person who has been found guilty 

3 of a felony as decreed by a court of law, or to a person 

4 known to indulge in gross immorality, or to a person who 

5 is addicted to drunkenness or the habitual use of narcotic 
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6 drugs, or to a person known to engage in malpractice, or 
7 to a person who resorts to fraud in procuring the certifi-
8 cate and may suspend or revoke a certificate for like cause. 
9 No such refusal, suspension or revocation shall be ordered 

10 by reason of the individual belonging to or practicing in 
11 any particular school or system of medicine. 

§30-3-7. Fees for reciprocal endorsement. 

1 The medical licensing board shall be entitled to charge 
2 and collect the following fee, in addition to those pro-
3 vided in article one and article three of this chapter: The 
4 sum of twenty-five dollars for a reciprocal endorsement. 

CHAPTER 98 
(S. I. 372-ly Mr. Nelson and Mr. Poffenurger) 

[Passed March 9, 1974; ln effect ninety days from pa.ssase. Approved by the Governor.] 

AN ACT to amend and reenact sections one, two, three, four 
and five, article ten-f, chapter eighteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as 
amended, relating to handicapped persons and public build
ings and facilities; purpose and application of article; rules 
and regulations; board of public buildings; enforcement; 
types of building subject to article. 

Be it enacted by the Legislature of West Virginia: 

That sections one, two, three, four and five, article ten-f, 
chapter eighteen of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, be amended and reen
acted to read as follows: 

ARTICLE tOF. HANDICAPPED PERSONS AND PUBLIC BUILDINGS 

AND FACILITIES. 

U8-10F-1. Purpose; definition of "public building or facility." 
§18-lOF-2. Application of article. 

§18-IOF-3. Rules and regulations. 
§18-lOF-4. State board of public buildings created; membership; expenses. 
§18-lOF-5. Enforcement of article. 
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§18-lOF-1. Purpose; definition of "public building or facility." 

1 It is hereby declared to be the public policy of this state 
2 that all public buildings, sidewalks, curbs and facilities 
3 covered by this article, as specified in section two of this 
4 article, be accessible to and functional for the physically 
5 handicapped, without loss of function, space or facilities 
6 insofar as the general public is concerned. 

7 As used in this article a public building or facility is one to 
8 which the public has a general right of access and includes 
9 the ways of travel to and from the same, but does not in-

10 elude: 

11 1. Apartment houses with less than twenty units, row 
12 houses or rooming houses; 

13 2. Convents or monasteries; 

14 3. Jails or other places of detention; 

15 4. Garages, hangars or boat houses; 

16 5. Buildings classified as hazardous occupancies; 

17 6. Warehouses; 

18 7. Building specifically built for field service purposes 
19 such as, but not limited to, conservation fire towers, fish 
20 hatcheries or tree nursery buildings; or 

21 8. Residence halls at colleges or universities which 
22 have at least two other resident halls for men and two 
23 other resident halls for women so constructed as to allow 
24 physically handicapped persons reasonable means of ac-
25 cess and use of such buildings. 

§18-l0F-2. Application of article. 

1 (a) The provisions of this article and the reasonable 
2 rules and regulations promulgated hereunder shall apply 
3 to all temporary, emergency or permanent buildings, side-
4 walks, curbs and facilities to be used by the public which 
5 are constructed after the effective date of this article. 

6 (b) Notwithstanding the provisions of subsection (a) 

7 of this section, the provisions of this article and the rea-
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8 sonable rules and regulations promulgated hereunder 
9 shall also be applicable to all buildings, sidewalks, curbs 

10 and facilities to be used by the public and which are under 
11 construction on the effective date of this article unless 
12 the director shall determine that the construction has 
13 reached a state where compliance is impractical. 

§18-lOF-3. Rules and regulations. 

1 In order to implement the provisions of this article, the 
2 director of the division of vocational rehabilitation of the 
3 state board of education, with the approval of the state 
4 board of public buildings hereinafter created, shall pro-
5 mulgate reasonable rules and regulations. The director 
6 and the board in promulgating and approving such rea-
7 sonable rules and regulations, shall take into account the 
8 following: 

9 (1) Use of buildings, sidewalks, curbs and facilities by 
10 persons confined to wheelchairs, persons using crutches or 
11 other walking aids, persons afflicted by sight or hearing 
12 loss, persons disabled by age and any other persons whose 
13 mobility is limited; and data shall be gathered to deter-
14 mine the needs of any such persons; 

15 (2) Frequency of use by disabled persons as above 
16 enumerated; and 

17 (3) Additional construction cost required to comply 
18 with the provisions of this article and such reasonable 
19 rules and regulations. 

20 
21 
22 
23 
24 
25 

The director shall have the authority to except build
ings, sidewalks, curbs and facilities from the provisions 
of this article and such reasonable rules and regulations, 
in whole or in part, if, in his opinion, compliance therewith 
would create a financial hardship, be impractical or serve 
no benefit. 

26 All such reasonable rules and regulations shall be pro-
27 mulgated in accordance with the provisions of article 
28 three, chapter twenty-nine-a of this code, and shall in-
29 elude, but not be limited to, provisions pertaining to the 
30 following: 
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31 (1) Reservation of parking spaces for the disabled 
32 where possible; 

33 (2) Construction of exterior walkways, curbs and 
34 ramps; 

35 (3) Design and construction of doorways; 

36 (4) Design and construction of interior floors, steps, 
37 ramps and doorways; 

38 

39 

40 

(5) Design of and accessibility to elevators; 

(6) Design and construction of toilet facilities for use 
by the disabled; 

41 (7) Design and location of public telephones, water 
42 fountains and other conveniences to facilitate their use by 
43 the disabled; and 

44 (8) Accessibility of at least one primary entrance to 
45 individuals in wheelchairs. 

46 
47 
48 
49 
50 

51 

No rule or regulation promulgated hereunder shall re
quire the construction of elevators in buildings or fa. 
cilities not constructed in whole or in part by the use of 
state, county or municipal funds or the funds of any other 
political subdivision of this state when such buildings or 
facilities are less than three stories in height. 

§18-lOF-4. State board of public buildings created; member-
ship; expenses. 

1 There Is hereby created the state board of public build-
2 ings which shall consist of :live members appointed by the 
3 governor, one member to be a representative of the state 
4 building commission, one member to be a representative 

5 of a municipality, one member to be a representative of 

6 the state board of education, and one member to be an 

7 architect. Each member shall serve at the will and plea-

8 sure of the governor. The members of the board shall re-

9 ceive no compensation for their services on such board, 

10 but they shall be reimbursed for all reasonable and neces-
11 sary expenses actually incurred in the performance of 

12 their duties as members of the board. 



648 PuBLIC EMPLOYEES RETIREMENT SYSTEM [Ch. 99 

§18-lOF-5. Enforcement of article. 

1 It shall be the duty of the director to enforce the pro-
2 visions of this article and all reasonable rules and regu-
3 lations promulgated hereunder, and it shall be the duty 
4 of the state, any county, municipality or other political 
5 subdivision thereof, or any department, agency, commis-
6 sion, board, bureau or individual responsible for the con-
7 struction of any public building, sidewalk, curb or facility 
8 to comply with the provisions of this article and all such 
9 reasonable rules and regulations. Whenever the director 

10 ascertains that any such public building, sidewalk, curb 
11 or facility is about to be constructed or is under construc-
12 tion (which construction began after the effective date of 
13 this article) in violation of the provisions of this article 
14 or any such reasonable rules and regulations, he may 
15 petition the circuit court of the county wherein the can-
16 struction is to be or is taking place for an order to compel 
17 compliance with the provisions of this article and such 
18 reasonable rules and regulations, and the court may com-
19 pel compliance unless such court finds that compliance 
20 would create a financial hardship, be impractical or serve 
21 no benefit. 

CHAPTER 99 
(H. I. 1139-ly Mr. Speaker, Mr. McM■nus, ■nd Mr. Seibert) 

(Passed March!, 1974;.ln effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section five, article ten, chapter five 
of the code of West Virginia, one thousand nine hundred thirty
one, as amended, relating to composition and appointment of 
the board of trustees of the public employees retirement system. 

Be it enacted by the Legislature of West Virginia: 

That section five, article ten, chapter five of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, be amend
ed and reenacted to read as follows: 
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ARTICLE 10. WEST VIRGINIA PUBUC EMPLOYEF.S RETIREMENT 

ACT. 

§5-10-5. Board of trustees created; powers and duties generally; 
composition. 

1 The board of trustees of the West Virginia public employees 
2 retirement system is hereby created. The administration and 
3 management of the retirement system, the responsibility for 
4 making effective the provisions of this article, and the authority 
5 to make all rules and regulations therefor, are hereby vested in 
6 the said board of trustees, except as is otherwise specifically 
7 provided in this article. The board shall consist of five trustees, 
8 as follows: 

9 (a) The auditor of the state, by virtue of his office; 

10 (b) The treasurer of the state, by virtue of his office; 

11 (c) The commissioner of finance and administration, by 
12 virtue of his office; 

13 (d) A resident of the state, who is not a member, retirant 
14 or beneficiary of the retirement system, to be appointed by the 
15 governor, by and with the advice and consent of the Senate; 

16 (e) One member of the retirement system, who is an em-
17 ployee of a participating public employer other than the state 
18 of West Virginia, to be appointed by the governor, by and with 
19 the advice and consent of the Senate. 

CHAPTER 100 
(H. I. 1112-ly Mr. SpHker, Mr. McManu1, and Mr. Seibert) 

(Passed March 8, 1974; In effect ninety days from passa1e. Approved by the GoftfflOr.] 

AN ACT to amend and reenact sections six and seven, article ten, 
chapter five of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to correction of refer
ences to appointed members of the board of trustees of the 
public employees retirement system, their terms of office and 
vacancies. 
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Be it enacted by the Legislature of West Virginia: 

That sections six and seven, article ten, chapter five of the code 

of West Virginia, one thousand nine hundred thirty-one, as amended, 

be amended and reenacted to read as follows: 

ARTICLE 10. WEST VIRGINIA PUBLIC EMPLOYEES RETIREMENT 

ACT. 

§5-10-6. Trustees' terms of office. 

§ 5- I 0-7. Vacancies on board. 

§5-10-6. Trustees' terms of office. 

1 The first terms of office for the trustees provided for in 

2 subdivisions (d) and (e) of section five of this article shall 

3 expire June thirty, one thousand nine hundred sixty-five, June 

4 thirty, one thousand nine hundred sixty-four and June thirty, 

5 one thousand nine hundred sixty-three, respectively, as the 

6 governor shall designate at the time of the appointments. 
7 Thereafter, the terms of office for the said trustees shall be 

8 five years. Each trustee shall serve as trustee until his 

9 successor is appointed and has qualified. In order to make the 

IO preliminary arrangements for the operation of the retire

I 1 ment system as of its effective date, the governor shall make 

12 the appointments provided for in section five hereof as 

I 3 soon as practicable after the passage of this article. 

§5-10-7. Vacancies on board. 

1 In the event any trustee, provided for in subdivisions (d) 
2 and (e) of section five of this article leaves the employ of a 
3 participating public employer, or fails to attend three con-

4 secutive meetings of the board of trustees, unless in each 
5 case excused for cause by the remaining trustees attending 
6 such meeting or meetings, he shall be considered to have 
7 resigned from the board and the board shall, by resolution, 
8 declare his office of trustee vacated. If a vacancy occurs in 
9 the office of such trustee, the governor shall, within thirty 

IO days from and after the date of the vacancy, fill the vacancy, 
11 by appointment, for the unexpired term. 
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CHAPTER 101 
(H. I. 118o-tly Mr. Sp.lter, Mr. MeMan111, and Mr. Seibtrt) 

[Pasaed March S, 1974; Ill etfect July 1, 1974. Approved by the GovffllOtJ 

AN ACT to amend and reenact section thirty, article ten, chapter five 
of the code of West Virginia, one thousand nine hundred thirty
one, as amended, relating to refund of accumulated contributions 
in the event a member of the public employees retirement system 
leaves the employ of a participating public employer before 
he is entitled to an annuity. 

Be it enacted by the Legislature of West Virginia: 

That section thirty, article ten, chapter five of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARTICLE 10. WEST VIRGINIA PUBLIC EMPLOYEES RETIREMENT 

ACT. 

§5-10-30. Refund of accumulated contributions. 

I (a) In the event a member leaves the employ of a partici-
2 pating public employer prior to the date he becomes entitled 
3 to retire with an annuity payable by the retirement system 
4 he shall be paid, upon his written application filed with the 
5 board of trustees, his accumulated contributions standing 
6 to his credit in the members deposit fund, if his separation 
7 from the employ of a participating public employer occurs 
8 subsequent to a period of two years from and after the date 
9 he last became a member of the system. If his said separation 

l O from the employ of a participating public employer occurs 
11 within a period of two years from and after the date he last 
12 became a member of the system, he shall be paid his ac-
13 cumulated contributions standing to his credit in the members 
14 deposit fund less the total interest credited to his individual 
15 account therein; and the said total interest credit shall be trans-
16 ferred to the income fund. 

1 7 (b) In the event a member dies and does not leave a 
18 beneficiary entitled to an annuity payable by the retirement 

19 system, his accumulated contributions standing to his credit 
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20 in the members deposit fund at the time of his death shall 
21 be paid to such person or persons as he shall have nominated 
22 by written designation duly executed and filed with the board 
23 of trustees. If there be no such designated person or persons 
24 surviving the said member, his said 11ccumulated contributions 
25 shall be paid to his estate. 

26 (c) Refunds of a member's contributions or accumulated 
27 contributions, as the case may be, may be made in equal 
28 installments according to such rules and regulations as the 
29 board of trustees may from time to time adopt. 

30 (d) In the event a member dies and a refund of his 
31 contributions is due to be made to an infant child or chil-
32 dren by reason of being the person or persons nominated 
33 by written designation duly executed and filed with the re-
34 tirement system, and the amount of said refund is less 
35 than one thousand dollars, then, and in said event, the board 
36 of trustees may make said refund, upon written application, to 
37 the closest relative or natural guardian for the use of said 
38 infant child or children. The board of trustees may, at its 
39 discretion, require that said relative or natural guardian post 
40 bond with the retirement system to insure that said money 
41 will be used for the benefit of said infant child or children. 
42 In any event, before said refund is made to said relative or 
43 natural guardian of the said infant or infants, said relative or 

44 natural guardian shall give the retirement system an indemnify-

45 ing release of said sums so paid over. 

CHAPTER 102 
(H. &. 1141-ly Mr. Speaker, Mr. McManua, ■nd Mr. Seibert) 

[Paued Much I, 1974; in effect ninety days from pa&sage. Approved by the Governor.] 

AN ACT to amend and reenact section forty-eight, article ten, chap
ter five of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended, relating to the amount of compen
sation a retirant, under the public employees retirement system, 
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may receive from temporary employment and continue to draw 
his annuity. 

Be it enacted by the Legislature of West Virginia: 

That section forty-eight, article ten, chapter five of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARTICLE 10. WEST VIRGINIA PUBLIC EMPWYEl!S RETIREMENT 

ACT. 

§5-10-48. Reemployment after retirement. 

1 In the event a retirant becomes employed by a participating 
2 public employer, payment of his annuity shall be suspended 
3 during the period of his reemployment and he shall become 
4 a contributing member to the retirement system. If his reem-
5 ployment is for a period of one year or longer, his annuity shall 
6 be recalculated and be shall be granted an increased annuity 
7 due to such additional employment, said annuity to be com-
8 puted according to section twenty-two of this article. A re-
9 tirant may accept temporary employment for a participating 

10 employer so long as be shall not receive compensation in ex-
11 cess of twenty-four hundred dollars per year and continue to 
12 draw bis annuity. 

CHAPTER 103 
(H. I. 1140-ly Mr. SpHker, Mr. McManuo, a11cl Mr. Seibett) 

[Passed March 9, 1974; la etfect ninety days from passaae, Approved by the Gonrnor.] 

AN ACT to repeal section seven, article thirteen, chapter five of 
the code of West Virginia, one thousand nine hundred thirty
one, as amended, relating to payment of annuities when a 
member, with reciprocal service credit, retires from the public 
employees retirement or the state teachers retirement systems. 
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Be it enacted by the Legislature of West Virginia: 

ARTICLE 13. PUBLIC EMPLOYEES' AND TEACHERS' RECIPROCAL 

SERVICE CREDIT ACT. 

§1. Repeal of section relating to payment of annuities when a 

member, with reciprocal service credit, retires from the 

public employees retirement or the state teachers retirement 

systems. 

I Section seven, article thirteen, chapter five of the code of 
2 West Virginia, one thousand nine hundred thirty-one, as 

3 amended, is hereby repealed. 

CHAPTER 104 
(S. I. 325-lly M,. Huffman) 

[Paued March 8, 1974; In effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section two, article nine, chapter 
six of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to the state tax commis
sioner as chief inspector and supervisor of public offices; 
relating to a uniform system of accounting and reporting 
for local governmental offices and agencies and all public 
accounts of the same class; authorizing the prescribing of 
receipt forms and the formulation, prescribing and install
ing of a uniform system with respect to the utilization. 
processing and disposition of receipts given as evidence of 
moneys or property collected or received by local govern
mental offices and agencies; and specifying that the power 
and authority granted shall be in addition to all other 
power and authority vested in the state tax commissioner 
as chief inspector and supervisor of public offices or other
wise. 

Be it enacted by the Legislature of West Virginia: 

That section two, article nine, chapter six of the code of 
West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 
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ARTICLE 9. SUPERVISION OF PUBUC OFFICES. 

§6-9-2. Uniform system of accounting and reporting for local 
governmental offices and agencies; form and uniform 
system for receipts; additional power and authority. 

1 The chief inspector shall formulate, prescribe and in-
2 stall a system of accounting and reporting in conformity 
3 with the provisions of this article, which shall be uniform 
4 for all local governmental offices and agencies (including 

5 district offices, justices of the peace and constables) and 

6 for all public accounts of the same class and which shall 
7 exhibit true accounts and detailed statements for all 
8 public funds collected, received and expended for any 
9 purpose by all local governmental officers, employees or 

10 other persons. Such accounts shall show the receipt, use 
11 and disposition of all public property under the control of 
12 such local governmental officers, employees or other per-
13 sons, and any income derived therefrom and of all sources 
14 of such public income, the amounts due and received from 
15 each source, all receipts, vouchers and other documents 
16 kept or required to be kept and necessary to identify and 

17 prove the validity of every transaction, all statements and 
18 reports made or required to be made for the internal ad-

19 ministration of the office to which they pertain and all 
20 reports published or required to be published for the in-

21 formation of the people regarding any and all details of 
22 the financial administration of such public affairs. The 
23 chief inspector shall prescribe receipt forms for all such 
24 local governmental offices and agencies and shall formu-
25 late, prescribe and install a uniform system with respect 
26 to the utilization, processing and disposition of receipts 
27 given as evidence of moneys or property collected or re-
28 ceived by such local governmental offices and agencies. 
29 The chief inspector shall also formulate, prescribe and in-
30 stall a system of accounting for the civil accounts of the 
31 justices of the peace, which shall exhibit true accounts 
32 and detailed statements of the services rendered, the name 

33 and address of the persons for whom rendered, the charges 
34 made and collected therefor and such other information 

35 as may be necessary to identify the transaction. 
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36 The power and authority herein granted shall be in 
37 addition to all other power and authority vested by law 
38 in the state tax commissioner as chief inspector or other-
39 wise. 

CHAPTER 105 
(Coin. Sul,, for H. I. 111-ly Mr. Speaker, Mr. McManu1, and Mr. Seiltert) 

[Passed February 12, 1974; In effect July I, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section sixteen, article one-b, chapter 
fifteen of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to pay and allowances for 
members of the national guard while in active service of the 
state. 

Be it enacted by the Legislature of West Virginia: 

That section sixteen, article one-b, chapter fifteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

AR.DCLE 1B. NADONAL GUARD. 

§15-1B-16. Pay and allowances. 

1 (a) Pay and allowances for officers and men of the national 
2 guard for drill, encampment or other duty for training pre-
3 scribed or ordered by the federal government, shall be such as 
4 are provided by the laws of the United States. 

5 (b) Officers and men of the national guard in active ser-
6 vice of the state shall receive the same pay and allowances, in 
7 accordance with their rank and service, as are prescribed for 
8 the armed forces of the United States: Provided, That no mem-
9 ber of the national guard shall receive base pay of less than 

10 twenty-five dollars per day while he is in active service of the 
11 state. 

12 (c) Notwithstanding any of the provisions of this article, 
13 members of the national guard, may, with their consent, per-
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14 form without pay, or without pay and allowances any duties 
15 prescribed by section tbineen of this article pursuant to com-
16 petent orders therefor: Provided, That necessary expense may 
17 be furnished such personnel within the discretion of the adju-
18 tant general. 

CHAPTER 106 
(Co111. Sult. for H. I. 991-ly Mr. Shaff•r aMI Mrs. Smirl) 

[Pa .. ed March 9, 1974; in elfeet July 1, 1974. Approved by th<: Gov,:mor,l 

AN ACT to amend and reenact section three, article two, chapter 
fifteen of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to the organization of the 
companies and platoons of the department of public safety; 
training; salaries and bonds of members. 

Be it enacted by the Legislature of West Virginia: 

That section three, article two, chapter fifteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARTICLE 2. DEPARTMENT OF PUBLIC SAFETY. 

§15-2-3. Companies and platoons; bow constituted; training of 
members and other peace officers; salaries and bonds 
of members. 

I The superintendent shall create, appoint and equip a de-
2 partment of public safety, which shall, in addition to the 
3 personnel provided for in section two of this article, consist of 
4 four companies or platoons. They shall be designated as com-
5 panics "A," "B," "C" and "D." Each company or platoon 
6 shall be composed of one captain, one lieutenant, one first 
7 sergeant, seven sergeants, not more than seventeen corporals 
8 and such number of troopers and troopers first class as the 
9 superintendent may decide best, but such number of troopers 

1 O and troopers first class in any company or platoon shall not 
11 at any time be less than twenty-five. 

12 The superintendent shall provide adequate facilities for the 
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13 training of all members of the department and shall prescribe 
14 a basic training course for newly enlisted members. He shall 
15 also provide advanced or in-service training from time to time 
16 for all members of the department. The superintendent shall 
17 hold training classes for other peace officers in the state 
l 8 without cost to such officers, except actual expenses for food, 
19 lodging and school supplies. 

20 Members of the department shall receive salaries, as follows: 

21 The inspector shall receive an annual salary of fourteen thou-
22 sand three hundred four dollars; the major shall receive an an-
23 nual salary of twelve thousand nine hundred thirty-one dollars; 
24 captains shall each receive an annual salary of eleven thousand 
25 six hundred sixty-four dollars; lieutenants shall each receive 
26 an annual salary of eleven thousand fifty-seven dollars; the 
27 master sergeants and first sergeants shall each receive an 
28 annual salary of ten thousand three hundred eighty-four 
29 dollars; sergeants shall each receive an annual salary of ten 
30 thousand eighty dollars; corporals shall each receive an an-
31 nual salary of nine thousand six hundred seventy-one dol-
32 lars; troopers first class shall receive an annual salary of nine 
33 thousand three hundred eighty dollars; and each newly enlisted 
34 trooper shall receive a salary of six hundred fifty-seven dol-
35 lars during the period of his basic training, and upon the 
36 satisfactory completion of such training and assignment to 
37 active duty each trooper shall receive, during the remainder of 
38 his first year's service a salary of seven hundred twenty-eight 
39 dollars monthly. During the second year of his service in the 
40 department each trooper shall receive an annual salary of eight 
41 thousand nine hundred five dollars; during the third year 
42 of his service each trooper shall receive an annual salary 
43 of nine thousand seventy-seven dollars; and during the 
44 fourth and fifth years of his service and for each year 
45 thereafter each trooper shall receive an annual salary of 
46 nine thousand two hundred thirty-five dollars. Each mem-
47 ber of the department entitled thereto by the provisions here-
48 of shall receive an increase in salary over that hereinbefore 
49 set forth in this section, for grade and rank, based on length of 
50 service, including that heretofore and hereafter served, with 
51 the department, as follows: At the end of five years of service 
52 with the department, such member of the department shall 



Ch. 107] PuBLIC SAFETY 659 

53 receive a salary increase of three hundred dollars per year 
54 to be effective during his next three years of service and like 
55 increases at three-year intervals thereafter, until a total of six 
56 such increases shall be received and such increases shall be 
57 cumulative. 

58 In applying the foregoing salary schedule where salary in-
59 creases are provided for length of service, members of the de-
60 partment in service at the time this article becomes effective 
61 shall be given credit for prior service and shall be paid such 
62 salaries as the same length of service will entitle them to re-
63 ceive under the provisions hereof. 

64 Each member of the department of public safety, except the 
65 superintendent and civilian employees, shall, before entering 
66 upon the discharge of his duties, execute a bond with security 
67 in the sum of three thousand five hundred dollars payable to the 
68 state of West Virginia, conditioned for the faithful performance 
69 of his duties as such, and such bond shall be approved as to 
70 form by the attorney general, and as to sufficiency by the 
71 governor, and the same shall be filed with the secretary of state 
72 and preserved in his office. 

CHAPTER 107 
(H. a. 141-ly Mr. Speaker, Mr. McMonu1) 

I Pauecl Mardi 9, 1974; In effect 1uly I, 1974. Approvecl by the Governor.] 

AN ACT to amend and reenact sections eleven and twenty-seven, 
article two, chapter fifteen; and section fourteen, article seven
teen, chapter fifty of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to the department 
of public safety; arrest, seizure, mileage and other fees to be 
paid into the state general revenue fund; justices may not 
make payment directly to any member of the department of 
public safety any fee collected on account of the department 

of public safety. 

Be it enacted by the Legislature of West Virginia: 

That sections eleven and twenty-seven, article two, chapter 



660 PUBLIC SAFETY [Cb. 107 

fifteen; and section fourteen, article seventeen, chapter fifty of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

Chapter 
15. Public Safety. 
50. Justices and Constables. 

CHAPTER 15. PUBLIC SAFETY. 

ARTICLE 2. DEPARTMENT OF PUBLIC SAFETY. 

§15-2-11. Powers of superintendent, officers and members; fee to which 
members entitled. 

§15-2-27. Death, disability and retirement fund; retirement board. 

§15°2°11, Powen of superintendent, officers and members; fee to 
which members entitled. 

l The superintendent and each of the officers and members 
2 of the department of public safety are hereby authorized and 
3 empowered as follows: 

4 (a) To make arrests anywhere within the confines of the 
5 state of any and all persons charged with the violation of 
6 any law of this state, or of the United States, and when a 
7 witness to the perpetration of any offense or crime, or to 
8 the violation of any law of this state, or of the United 
9 States, may arrest without warrant; to arrest and detain any 

10 and all persons suspected of the commission of any felony or 
J I misdemeanor whenever complaint is made and a warrant is 

12 issued thereon for such arrest, and any and all persons so 
13 arrested shall be forthwith brought before the proper tribunal 
14 for examination and trial in the county where the offense 
1S for which any such arrest has been made was committed; 

16 (b) To serve criminal process issued by any court or 
17 justice of the peace anywhere within this state, except that 
18 they shall not serve civil process; 

19 (c) To cooperate with local authorities in detecting crime 
20 and in apprehending any person or persons engaged in or 
21 suspected of the commission of any crime, misdemeanor or 
22 offense against the law of this state, or of the United States, 
23 or of any ordinance of any municipality in this state; and to 
24 take affidavits in connection with any application to the 
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25 state road commission, department of motor vehicles and 
26 department of public safety of West Virginia for any license, 
27 permit or certificate that may be lawfully issued by these 
28 departments of state government; 

29 (d) Members of the department of public safety shall be 
30 and are hereby created forest patrolmen and game and fish 
31 wardens throughout the state to do and perform any and all 
32 duties and exercise any and all powers of such officers, and 
33 may apprehend and bring before any court or justice of the 
34 peace having jurisdiction of such matters, anyone violating 
35 any of the provisions of chapters twenty, sixty and sixty-one of 
36 this code, and any and all amendments thereto; and the de-
37 partment of public safety shall at any time be subject to the 
38 call of the West Virginia alcohol beverage control com-
39 missioner to aid in apprehending any person violating any 
40 of the provisions of said chapter sixty. They shall serve and 
4 I execute warrants for the arrest of any person and warrants 
42 for the search of any premises issued by any properly con-
43 stituted authority, and shall exercise all of the powers con-
44 ferred by law upon a sheriff, constable or any other peace of-
45 ficer of this state, except that they shall not serve any civil 
46 process or exercise any of the powers of such officers in mat-
4 7 ters of a civil nature; 

48 (e) Any member of the department of public safety know-
49 ing or having reason to believe that anyone has violated the 
50 law may make complaint in writing before any court or offi-
5 I cer having jurisdiction and procure a warrant for such offen-
52 der, execute the same and bring such person before the proper 
53 tribunal having jurisdiction. He shall make return on all 
54 such warrants to such tribunals and his official title shall be 
55 "member of the department of public safety." Members of 

56 the department of public safety may execute any summons or 
57 process issued by any tribunal having jurisdiction requiring 

58 the attendance of any person as a witness before such tribunal 

59 and make return thereon as provided by law, and any return 

60 by a member of the department of public safety showing the 

6 I manner of executing such warrant of process shall have the 

62 same force and effect as if made by a sheriff; 

63 (f) Each member of the department of public safety, when 
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64 called by the sheriff of any county, or when the governor 
65 by proclamation so directs, shall have full power and author-
66 ity within such county, or within the territory defined by the 
67 governor, to direct and command absolutely the assistance of 
68 any sheriff, deputy sheriff, constable, chief of police, police-
69 man, town marshal, game and fish warden, and any and every 
70 peace officer of the state, or of any county or municipality 
71 therein, or of any able-bodied citizen of the United States, to 
72 assist and aid in accomplishing the purposes expressed in this 
73 article. When so called, any officer or person shall, during the 
74 time his assistance is required, be and be considered to be, for 
75 all purposes, a member of the department of public safety force 
76 and subject to all the provisions of this article. 

77 For official services rendered in any criminal case, a mem-
78 ber of the department of public safety shall be entitled to re-
79 ceive the same fees as a constable is entitled to receive for 
80 the same services pursuant to section twelve, article seven-
81 teen, chapter fifty of this code, when such fees are actually 
82 paid by or for the defendant in such criminal case, pur-
83 suant to the order made and entered therein, to the justice 
84 of the peace, the clerk of the court or other officer for the 
85 services of such member: Provided, That under no circum-
86 stances shall any member of the department of public safety 
87 be entitled to any mileage fees for services rendered in crim-
88 inal cases and under no circumstances shall any county court 
89 or municipal corporation be required to pay any fees or 
90 costs which the county court would be required to pay were 
9 I the services rendered by a constable. 

92 All such fees shall be collected by the justice of the peace, 
93 who shall quarterly, on the first day of January, April, July and 
94 October, certify and submit to the state tax commissioner a list 
95 of all such collection, along with the amount so collected. 
96 Such certification shall be submitted on forms prescribed 
97 by and furnished by the state tax commissioner. Upon re-
98 ceipt of such collections the state tax commissioner shall pay 
99 the same to the state treasurer which shall be deposited by 

100 him to the credit of the general revenue of the state. The 
101 Legislature shall then appropriate annually to the department 
102 of public safety death, disability and retirement. fund an 
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103 amount equal to the total funds deposited into the state 
104 treasury by the state tax commissioner as set forth in this article. 

§15-2-27. Death, disability and retirement fund; retirement board. 

1 There shall be continued the death, disability and retire-
2 ment fund heretofore created for the benefit of members of 
3 the department of public safety, and any dependent of a 
4 retired or deceased member thereof. 

5 There shall be deducted from the monthly payroll of each 
6 member of the department of public safety and paid into 
7 such fund six percent of the amount of his salary, and an 
8 additional twelve percent of the monthly salary of each 
9 member of said department shall be paid by the state of West 

10 Virginia monthly into such fund out of the biennial appro-
11 priation for said department. All moneys payable into such 
12 fund shall be deposited in the state treasury, and the 
13 treasurer and auditor shall keep a separate account thereof 
14 on their respective books. 

15 The moneys in this fund, and the right of a member to a 
16 retirement allowance, to the return of contributions, or to 
17 any benefit under the provisions of this article, are hereby 
18 exempt from any state or municipal tax; shall not be subject 
19 to execution, garnishment, attachment or any other process 
20 whatsoever; and shall be unassignable except as is provided 
21 in this article. 

22 The death, disability and retirement fund shall be ad-
23 ministered by a retirement board which shall consist of the 
24 attorney general, state treasurer, the superintendent and two 
25 members in active service of the department of public safety: 
26 Provided, That members of said retirement board shall not 
27 be entitled to receive any compensation in addition to the 
28 salary of their respective offices for any service rendered 

29 as a member of said retirement board: Provided, however, 

30 That the superintendent may pay out of funds appropriated 

31 for operation of said department the reasonable expenses of 

32 members of said board necessarily incurred in connection with 
33 dispatch of any business properly before such board. The 

34 two members of said department shall be elected to membership 

35 on the retirement board by vote of the members of the depart-
36 ment of public safety; such election to be held on the first 
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37 Tuesday in June next following the passage of this act and 
38 on the first Tuesday in June each two years thereafter. The 
39 attorney general, state treasurer and the superintendent of 
40 the department of public safety shall promulgate any and all 
41 necessary rules and regulations for holding in a fair and 
42 impartial manner the election on the first Tuesday in June 
43 next following the passage of this act and thereafter the retire-
44 ment board consisting of the attorney general, state treasurer, 
45 superintendent and the two duly elected members of said 
46 department shall have authority to promulgate and, from 
47 time to time, revise rules and regulations for holding all 
48 subsequent elections in a fair and impartial manner. All elec- · 

49 tions shall be held under the direction of the superintendent of 
50 said department in accordance with said rules and regula-
51 tions. The members of the department chosen to serve on 
52 said retirement board shall hold office for a period of two 
53 years commencing on the first day of July next following the 
54 date of such election. When any member elected to the re-
55 tirement board shall die, resign from the board, resign or be 
56 discharged from service in the department, make application 
57 for retirement, be retired, or become disabled, the office of 
58 such member of the retirement board shall be declared vacant 
59 by the superintendent of said department, and said superin-
60 tendent, to fill such vacancy, shall appoint the member in ac-
61 tive service of said department who as an unsuccessful can-
62 didate at the preceding election of members to said retirement 
63 board received the greatest number of votes. No member of 

64 the retirement board shall participate in any hearing at which 

65 his own petition for retirement or the petition of any member 
66 of said department who is related to him by blood or mar-
67 riage shall be presented for consideration. 

68 At its first meeting following each election of members to 
69 the retirement board said board shall elect one of its mem-
70 hers to serve as chairman and a second member to serve as 
71 secretary thereof. The retirement board shall have the power 
72 to make rules and regulations, not inconsistent with the pro-
73 visions hereof, governing procedure and order and man-
74 ner of business by and before such board. The retirement 
75 board shall have the power to make awards and to revise and 

76 terminate awards previously made for such times and under 
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77 such terms and conditions as are hereinafter provided. The 
78 votes of a majority of the five members of the board shall be 
79 necessary to decision of any matter by the board. Decisions 
80 made by the board shall be supreme and final and there shall 
81 be no appeal therefrom. 

82 It shall be the duty of the retirement board on or before 
83 the first day of July of each year to cause all future awards 
84 from such fund to be valued and, to the extent that moneys 
85 shall be available, reserves based on sound actuarial prin-
86 ciples for payment thereof to be carried on the funds ac-
87 count as a liability against the reserve fund. The board shall 
88 have the authority to employ an actuary for such purpose. The 
89 board shall cause a system of accounting to be installed and 
90 maintained to reflect currently and truly all transactions or 
91 developments pertaining to age of members and eligible de-
92 pendents surviving deceased members, periods of service and 
93 aggregate earnings of all members eligible to participate in 
94 said fund and any other matter relating to maintenance of 
95 said fund or administration thereof, and each year to cause to 
96 be made and submitted to each member of said department a 
97 statement of the condition of said fund. Costs and expenses in-
98 curred in malcing actuarial studies, audits and installations and 
99 maintenance of such accounting system shall be paid by the su-

100 perintendent from funds appropriated for operation of the de-
101 partment of public safety. 

102 All moneys paid into and accumulated in said death, disabil-
103 ity and retirement fund, except such amounts as shall be des-
104 ignated or set aside by the retirement board for payments of 
105 death, disability and retirement benefits and awards, shall 
106 be invested by the state board of public works in bonds of the 
107 government of the United States, the state of West Virginia, 

108 or any political subdivision thereof selected or approved by 

I 09 the retirement board. 

CHAPTER 50. JUSTICES AND CONSTABLES. 

ARTICLE 17. FEES, FINES AND cosrs. 

§50-17-14. Recovery of fees not paid by parties. 

I In all cases and proceedings before a justice in relation to 
2 both felonies and misdemeanors, not triable on the merits 
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3 of the case, the fees provided by section eleven shall be 
4 audited and paid by the county court as other claims against 
5 the county. Fees in misdemeanor cases, triable on the merits 

6 thereof, may be paid as provided by section fifteen, article 
7 five, chapter seven of the code. 

8 The justice may issue executions for all fines and costs 

9 imposed by him in criminal proceedings which are not 
IO paid by the parties, and shall deliver such executions to a 
11 constable of his district of the county and such constable 
12 shall collect the same by levy or otherwise if the same can 

13 be collected, and shall return such executions to the justice 

I 4 issuing the same, showing how he has executed the same, 

15 and the justice shall note such returns on his docket. All 
16 costs collected by the justice by executions or otherwise shall 

17 be paid by him to the sheriff in like manner as the justice 
18 is required by section fifteen of this article to pay to the 
19 sheriff all fines collected by him: Pruvided, That the justice 

20 need not pay to the sheriff but may pay direct to any 
21 constable, and to any witness such lawful fees as he may 
22 have collected on their behalf and which they are lawfully 
23 entitled to receive. 

24 No payment of fees or costs shall be made to any justice as 
25 provided herein until the claim shall have been submitted 
26 to the prosecuting attorney and the approval or disapproval 
27 of the prosecuting attorney shall have been noted thereon. 

CHAPTER 108 
(H. B. 1363-0ri9inatl119 in th• House CommiHH on the Judiciary) 

[Passed March 9, 1974; ID effect from paua,e. Approved by the Governor.) 

AN ACT to amend and reenact section eighteen, article twenty-seven, 
chapter eight of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, and to amend and reenact sec
tion one, article five, chapter twenty-four-a of said code, all re
lating to urban mass transportation systems and the authority, 
powers and duties of the public service commission with respect 
thereto. 
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Be it enacted by the Legislature of West Virginia: 

That section eighteen, article twenty-seven, chapter eight of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted; and that section one, article five, 
chapter twenty-four-a of said code be amended and reenacted, all to 
read as follows: 

Chapter 
8. Municipal Law, Municipalities and Counties; Intergovern-

mental Relations. 
24A. Motor Carriers of Passengers and Property for Hire. 

CHAPTER 8. MUNICIPAL LAW, MUNICIPALITIES 
AND COUNTIES; INTERGOVERNMENTAL 

RELATIONS. 

ARTICLE 27. INTERGOVERNMENTAL RELATIONS-URBAN MASS 

TRANSPORTATION SYSTEMS. 

§8-27-18. Authority and duty of public service colllllli5sion. 

1 Each authority which undertakes to engage in transporting 
2 passengers for hire by motor vehicles or other conveyances 
3 over regular routes shall be deemed a common carrier of pas-
4 sengers for hire and shall be subject to the jurisdiction and 
5 authority of the public service commission of West Virginia as 
6 provided in chapter twenty-four and chapter twenty-four-a of 
7 this code, to the same extent as any other common carrier of 
8 passengers for hire, except that the public service commission 
9 shall not have the power to originate, establish, promulgate, 

10 change, investigate and enforce routes and schedules for any 
11 urban mass transportation system established pursuant to this 
12 article: Provided, That it shall be the mandatory duty of the 
13 public service commission to fix and establish, from time 
14 to time, such fees, rates or other charges for each 
15 authority as will provide revenues in each year at least 
16 sufficient to pay the principal of and interest on all bonds 
17 issued by that authority, and reasonable reserves there-
18 for, as the same shall become due in each year, together 
19 with the cost of administration, maintenance, repair and 

20 operation of such system or systems in each year, to-

21 gether with all other payments required in each year by the 

22 resolution which authorized the issuance of such bonds or the 
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23 trust indenture securing the same, including reasonable re-
24 serves, margins or sinking funds for any of such purposes. 

CHAPTER 24A. MOTOR CARRIERS OF PASSEN

GERS AND PROPERTY FOR HIRE. 

AR'ffCLE 5. POWERS AND DUTIES OF COMMI�ION. 

§24A-5-1. Powers of commission as to rates, schedules, etc. 

1 The commission shall have power to originate, establish, 
2 promulgate, change, investigate and enforce tariffs, rates, joint 
3 rates, classifications, and schedules for all motor carriers, ex-
4 · cept for routes and schedules of urban mass transportation sy-
5 stems established and maintained pursuant to article twenty-
6 seven, chapter eight of this code, and the practices, services and 
7 facilities of all motor carriers. And whenever the commission 
8 shall, after hearing, find any existing rates, tariffs, joint rates, 
9 classifications, schedules, practices, services, or facilities un-

i O just, unreasonable, insufficient, or unjustly discriminatory or 
11 otherwise in violation of any of the provisions of this chapter, 
12 the commission shall, by order, fix and require reasonable rates, 
13 joint rates, tariffs, classifications, schedules, practices, services, 
14 or facilities to be followed or established in the future in lieu 
15 of those found to be unjust, unreasonable, insufficient, or un-
16 justly discriminatory or otherwise in violation of any provisions 
17 of law. 

CHAPTER 109 
(Co111. Sub. fo, 5. I. 37-ly Mr. Ootes) 

[Passed March 9, 1974; in errcct ninety days from passaac. ApproYCd by the Governor.] 

AN ACT to amend and reenact section four, article two, chapter 
twenty-four of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to the pro
cedure for changing public 1.111:ility rates; relating to the rate 
of interest to be paid by a public utility on a refund of all 
or a portion of money received from an increased rate; 
establishing a minimum and maximum rate of interest; 
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authorizing the public service commission to specify the 
applicable interest rate; and establishing guidelines to be 
taken into account by the public service commission in 
specifying the applicable interest rate. 

Be it enacted by the Legislature of West Virginia: 

That section four, article two, chapter twenty-four of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted •to read as follows: 

ARTICLE 2. POWERS AND DUTIES OF PUBLIC SERVICE COM

MISSION. 

§24-2-4. Procedure for changin&' rates. 

1 No public utility subject to this chapter shall change, 
2 suspend or annul any rate, joint rate, charge, rental or 
3 classification except after thirty days' notice to the com-
4 mission and the public, which notice shall plainly state 
5 the changes proposed to be made in the schedule then in 
6 force and the time when the changed rates or charges 
7 shall go into effect; but the commission may enter an 
8 order suspending the proposed rate as hereinafter pro-
9 vided. The proposed changes shall be shown by printing 

10 new schedules, or shall be plainly indicated upon the 
11 schedules in force at the time, and kept open to public 
12 inspection: Provided, That the commission may, in its 
13 discretion, and for good cause shown, allow changes upon 
14 less time than the notice herein specified, or may modify 
15 the requirements of this section in respect to publishing, 

16 posting and filing of tariffs, either by particular instruc-

17 tions or by general order. 

18 Whenever there shall be filed with the commission any 

19 schedule stating a change in the rates or charges, or joint 

20 rates or charges, or stating a new individual or joint rate 

21 or charge or joint classification or any new individual or 

22 joint regulation or practice affecting any rate or charge, 
23 the commission shall have authority, either upon com-
24 plaint or upon its own initiative without complaint, to 
25 enter upon a hearing concerning the propriety of such 

26 rate, charge, classification, regulation or practice; and, if 

27 the commission so orders, it may proceed without answer 
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28 or other form of pleading by the interested parties, but 
29 upon reasonable notice, and, pending such hearing and 
30 the decision thereon, the commission, upon filing with 
31 such schedule and delivering to the public utility affected 
32 thereby a statement in writing of its reasons for such 
33 suspension, may suspend the operation of such schedule 
34 and defer the use of such rate, charge, classification, regu-
35 lation or practice, but not for a longer period than one 
36 hundred and twenty days beyond the time when such 
37 rate, charge, classification, regulation or practice would 
38 otherwise go into effect; and after full hearing, whether 
39 completed before or after the rate, charge, classification, 
40 regulation or practice goes into effect, the commission 
41 may make such order in reference to such rate, charge, 
42 classification, regulation or practice as would be proper 
43 in a proceeding initiated after the rate, charge, classifi-
44 cation, regulation or practice had become effective: Pro-
45 vided, however, That if any such hearing and decision 
46 thereon cannot be concluded within the period of suspen-
47 sion, as above stated, such rate, charge, classification, 
48 regulation or practice shall go into effect at the end of 

49 such period. In such case the commission may require 
50 such public utility to enter into a bond in an amount 
51 deemed by the commission to be reasonable and condi-
52 tioned for the refund to the persons or parties entitled 
53 thereto of the amount of the excess, plus interest at the 
54 rate of not less than six nor more than ten percent per-
55 annum as specified by the commission, if such rates so 
56 put into effect are subsequently determined to be higher 
57 than those finally fixed for such utility. In speciiying the 
58 . applicable interest rate between the aforesaid minimum 
59 and maximum, the commission shall be guided by the 

60 •interest rate which such public utility would in all prob-

61 ability have to agree to pay if such public utility at that 
62 time borrowed in the marketplace a sum of money 
63 equivalent to the amount of money the commission es-
64 timates the increase in rates will produce between the 
65 effective date of such increase and the anticipated date 
66 the rates will be finally fixed for such public utility, It 

67 being intended that a public utility should be discouraged 

68 from imposing higher rates than it should reasonably 
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69 anticipate will be finally fixed as a means in effect of. 
70 borrowing money at a rate of interest less than such 
71 public utility would have to agree to pay if it borrowed 
72 money in the marketplace. No such accrued interest paid 
73 on any such refund shall be deemed part of the cost of 
74 doing business in a subsequent application for changing 
75 rates or any decision thereon. At any hearing involving 
76 a rate sought to be increased or involving the change of 
77 any fare, charge, classification, regulation or practice, 
78 the burden of proof to show that the increased rate or 
79 proposed increased rate, or the proposed change of fare, 
80 charge, classification, regulation or practice is just and 
81 reasonable shall be upon the public utility making ap-
82 plication for such change. When in any case pending 
83 before the commission all evidence shall have been taken, 
84 and the hearing completed, the commission shall, within 
85 three months, render a decision in such case. 

86 
87 
88 
89 
90 
91 

92 

93 

94 
95 

Where more than twenty members of the public are af
fected by a proposed change in rates, it shall be a suf
ficient notice to the public within the meaning of this 
section if such notice is published as a Class II legal ad
vertisement in compliance with the provision of article 
three, chapter fifty-nine of this code, and the publication 
area for such publication shall be the community where 
the majority of the resident members of the public af
fected by such change reside or, in case of nonresidents, 
have their principal place of business within this state. 

CHAPTER 110 
(S. I. SGl-ly Mr. Hubbonl au Mr, Fanning) 

[P.-d March 6, 1974: In effect July I, 1974. Apprond by the Goftm<w.] 

AN ACT to amend and reenact section six, article three, chapter 
twenty-four of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to special 
license fee; "public service commission fund." 
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Be it enacted by the Legislature of West Virginia: 

Thait section six, arucle three, chapter twenty-four of the 
code of West Vi,rginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 3. DUTIES AND PRIVILEGES OF PUBLIC UTILITIES 

SUBJECT TO REGULATIONS OF COMMISSION. 

§24-3-6. Special license fee; "public service commission fund." 

1 (a) All public utilities subject to the provisions of thls 
2 chapter shall pay a special license fee in addition to those 
3 now required by law. The amount of such fees shall be 
4 fixed by the public service commission and such fee shall 
5 not exceed five cents on each one hundred dollars of 
6 value ·and shall be levied by it upon each of such public 
7 utilities according to the value of its property as ascer-
8 tained by the last assessment, and shall be apportioned 
9 among such public utilities upon the basis of such valu-

10 ·astion, which fees shall be paid on or before the twentieth 
11 day of J·anuary in each year. Such sum, together with 
112 that provided in subsection (b) hereof shall be paid into 
13 '1lhe state treasury and kept as a special fund, designated 
14 "public service commission fund," to be appropriated as 
15 provided by 1'a.w for rthe purpose of paying the salaries of 
16 ,the commission, as fixed by tiris chapter, its expenses and 
17 salaries, compensations, costs and expenses of its em-
18 ployees. 

19 (b) All public utilities subject to the provisions of this 
20 chapter shall pay a special license fee in addition :bo any 
21 and all fees now required by law. The amount of such 
22 fees shall be fixed by 1'he public service commission and 
23 such fee shall not exceed twenty cents on each one hun-
24 dred dollars of total gross revenue and shall be levied 
25 by it upon each of such public utilities, in the proportion 
26 which the total gross revenue derived from intrastate 

27 business done by each of such public utilities in the cal-
28 endar year next preceding bears to the total gross revenue 
29 derived from intrastate business done in such year by all 

30 public utilities subject to regulation by the public service 
31 commission, in addition to such fees as may be fixed by 
32 the public service commission under ·the provisions of 
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33 subsection (a) hereof and which fees shall be paid on 
34 or before the first day of July in each year. Such sum 
35 shall be paid into the state treasury and be kept, appro-
36 priated and used as provided in subsection (a) hereof. 

37 (c) Any balance remaining in said fund at the end of 
38 any fiscal year shall not revert to rthe -treasury but shall 
39 rema:in in said fWld and may be appropriated and used 
40 as provided in subsection (a) hereof in the ensuing fiscal 

41 years. 

CHAPTER 111 
{H. B. 939-lly Mr. Kopp and Mr. JonH, of Konawho) 

[Passed March 5, 1974; In effect ninety days from p .... ge, Approved by lhe Governor.] 

AN ACT to amend chapter thirty-one of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, by adding 
thereto a new article, designated article two-a, relating to rail
road crossings; prohibiting the blocking of a street, road or 
highway by a railroad train for longer than a prescribed period 
of time, under certain circumstances and subject to certain 
exceptions; defining terms; relating to the authority of munici
palities, counties and other public authorities with respect to 
the blocking of any such street, road or highway; relating to 
responsibility of railroad; providing a presumption as to the 
identity of the carrier operating a train; relating to service of 
process; providing criminal offenses and penalties; and providing 
a severability clause. 

Be it enacted by the Legislature of West Virginia: 

That chapter thirty-one of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, be amended by adding thereto 
a new article, designated article two-a, to read as follows: 

ARTICLE 2A. RAILROAD CR08.5ING. 

§31-2A-1. Definitions. 
§3 l-2A-2. Blocking of crossing prohibited; time limit, 
§3 t-2A-3. Responsibility of railroad company. 
§31·2A•4. Presumption. 
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§3 l-2A-5. Service of process. 

§3 l-2A-6. Fines and penalties. 

§3 l-2A-7. Severability. 

§31-2A-1. Definitions. 

RAILROADS 

1 As used in this article: 

[Ch. 111 

2 (a) "Carrier," "railroad" or "railroad company" means a 
3 common carrier by railroad. 

4 (b) "Train" or "trains" mean engines, cars and any type 
5 of railroad equipment or rolling stock, or any part thereof, cap-
6 able of blocking any crossing of a railroad track or tracks and 
7 any public street, road or highway. 

§31-2A-2. Blocking of crossing prohibited; time limit. 

1 It shall be unlawful for any railroad company, except in 
2 an emergency, to order, allow or permit the operation of or to 
3 operate or to so operate its system so that a train blocks the 
4 passage of vehicular traffic over the railroad crossing of any 
5 public street, road or highway of this state for a period longer 
6 than ten minutes. This section does not apply to an ob-
7 struction of any such street, road or highway caused by a 
8 continuously moving train or caused by circumstances wholly 
9 beyond the control of the railroad, but does apply to all other 

10 obstructions as aforesaid, including, but not limited to, those 
11 caused by a stopped train or a train engaged in switching, 
12 loading or unloading operations: Provided, That, if any such 

13 train is within the jurisdictional limits of any municipality 
14 which now has or hereafter shall have in force and effect an 
15 ordinance limiting the time a railroad crossing may be blocked 
16 by a train, such ordinance shall govern, and the provisions 
17 of this article shall not be applicable. 

§31-2A-3. Responsibility of railroad company. 

1 The railroad company shall be solely responsible for the 

2 acts of its agents and employees in violating any provision of 

3 this article or any provision of any ordinance of any munici-

4 pality or any provision of any order of a county or other public 

5 authority regulating the period of time any such street, road 

6 or highway may be so blocked by a train. 
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§31-2A-4. Presumptiou. 

1 There shall be a rebuttable presumption that a train 
2 is operated by the carrier whose marks, numbers, signs and 
3 symbols of identification appear on the engine or caboose of 
4 such train. 

§31-2A-S. Service of process. 

1 Process issuing for a violation of this article may be served 
2 upon the engineer or conductor of the train causing a violation 
3 of the provisions of this article or any other officer, agent or 
4 attorney-in-fact of the railroad company authorized by law to 

5 receive service of summons or other process issuing against 
6 said railroad company. 

§31-2A-6. Fines and penalties. 

1 If any railroad company, carrier or railroad shall violate 
2 the provisions of this article it shall be guilty of a misdemeanor, 
3 and, upon conviction thereof, shall be fined not less than 
4 fifty dollars. 

§31-2A-7. Severability. 

1 If any provision of this article or the application thereof to 
2 any person or circumstance be held invalid, such invalidity 
3 shall not affect other provisions or applications of the article, 
4 and to this end the provisions of this article are hereby de-
5 dared to be severable. 

CHAPTER 112 
IS. I. 352-By Mr. Hubborl) 

[Passed March 4, 1974; In ef(cct ninety doya from passaae. Approved by the Governor.] 

AN ACT to amend and reenact section sixteen, article two-a, 
chapter seventeen of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended, relating to veri
fied statement of vendors and eliminating duplicate filing 

of vendor statements. 
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Be it enacted by the Legislature of West Virginia: 

That section sixteen, article two-a, chapter seventeen of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 2A. WEST VIRGINIA COMMISSIONER OF HIGHWAYS. 

§17-2A-16. Prequalification discloSUJ'e by vendors; register of 
vendors. 

1 Every person, firm or corporation selling or offering to 
2 sell to the commissioner of the West Virginia department 
3 of highways, upon competitive bids or otherwise, any 
4 materials, supplies or equipment shall comply with all of 
5 the provisions of section fourteen-a, article three, chapter 
6 five-a of this code and shall file with the director of the 
7 purchasing division of the state of West Virginia the affi-
8 davit required therein. 

9 Any person, firm or corporation failing or refusing to 
10 comply with said statute as herein required shall be in-
11 eligible to sell or offer to sell commodities to the commis-
12 sioner as hereinabove set forth. 

CHAPTER 113 
(H. I. 1094-By Mr, Shingleton and Mr. Hawkins) 

[Passed March 9, 1974; in effect from passaae. Approved by the Governor.] 

AN ACT to amend and reenact section forty-three, article six, chapter 
thirty-one of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to updating time; 
certain building and loan associations authorized to make loans 

and investments permitted to be made by federal savings and 
loan associations doing business in this state. 

Be it enacted by the Legislature of West Virginia: 

That section forty-three, article six, chapter thirty-one of the code 

of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 
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ARTICLE 6. BUll,DING AND LOAN ASSOCIATIONS. 

677 

§31-6-43. Certain building and loan associations may make loans 
and investments permitted to be made by federal 
savings and loan associations doing business in this 
state. 

1 In addition to all other powers conferred by this article, 
2 building and loan associations whose accounts are insured 
3 by the federal savings and loan insurance corporation are 
4 authorized and empowered to make any loan or investment 
5 permitted to be made by any federal savings and loan 
6 association doing business in this state on the second day of 
7 January, one thousand nine hundred seventy-four: Provided, 

8 That all such loans and investments shall be made upon the 
9 same terms and conditions and subject to the same restric-

1 0 tions and limitations as were at said date prescribed for 

1 1 loans and investments made by such a federal savings and 
12 loan association doing business in this state under the pro-
13 visions of the Homeowners Loan Act of one thousand nine 
14 hundred thirty-three, as amended, and the "Rules and Regu-
15 lations for the Federal Savings and Loan System," as amended, 
16 promulgated by the federal home loan bank board: Provided, 

I 7 however, That (a) whenever and wherever authorization by 
I 8 charter or bylaws of such a federal savings and loan associa-
19 tion was at said date required by said Jaw or said rules and 
20 regulations as a prerequisite to the making of any such 
21 loan or investment, such authorization in the case of a build-
22 ing and loan association may be granted by its charter or 
23 constitution and bylaws, as the case may be, or by amend-
24 ments thereto heretofore or hereafter duty adopted; (b) 

25 whenever or wherever authorization of the members of such 
26 a federal savings and loan association was at said date 

27 required by said law or by said rules and regulations as a 

28 prerequisite to the making of any such loan or investment, 
29 such authorization may in the case of a building and loan 

30 association be granted by its shareholders; and (c) whenever 
31 and wherever approval by the board of directors of such 
32 a federal savings and loan association was at said date 

33 required by said law or by said rules and regulations as a 
34 prerequisite to the making of any such loan or investment, 
35 such approval may in the case of a building and loan 
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36 association be granted by the board of directors of such 
37 building and loan association. 

38 Building and loan associations are authorized and em-
39 powered to amend their charters, constitutions and bylaws 
40 to provide for the making of all loans and investments 
41 permitted by this section and their shareholders and boards 
42 of directors are authorized to take any and all actions re-
43 quired to authorize the making of such loans and invest-
44 ments. 

CHAPTER 114 
(5. 8. 303-By Mr. Hubbard) 

[Passed March 1, 1974; ln effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section thirteen-h, article two, 
chapter eighteen of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended, relating to ac
quisition, construction and maintenance of parking fa
cilities upon premises of state institutions of higher educa
tion; regulation of such parking facilities; regulation of 
the speed and flow of traffic on campus roadways; filing of 
such regulations with the secretary of state; penalty for 
violation. 

Be it enactied by the Legislature of West Virginia: 

That section thirteen-h, article two, chapter eighteen of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 2. STATE BOARD OF EDUCATION. 

§18-2-13h. Acquisition and operation of parking facilities at 
state institutions of higher education; regulation 
of parking facilities; regulation of speed and 
flow of traffic on campus roadways; filing of 
regulations with secretary of state; penalty for 
violation of regulations. 

1 The board of regents is hereby authorized to construct, 
2 maintain and operate automobile parking facilities upon 
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3 any premises owned or leased at any college or university 
4 under its jurisdiction for use by student, faculty, staff and 
5 visitors. Such facilities shall be open to use on such terms 
6 and subject to such reasonable regulations as may be pre-
7 scribed by the board of regents. A summary of the regula-
8 tions shall be posted conspicuously in each parking area 
9 and shall be filed with the secretary of state in the man-

10 ner prescribed by chapter twenty-nine-a of this code, and 
11 when so filed shall have the force and effect of law. 

12 The board of regents shall have authority to charge fees 
13 for use of the parking facilities under its control. All 
14 moneys collected for such use shall be paid into a special 
15 fund which is hereby created in the state treasury. The 
16 moneys in such fund shall be used first to pay the cost 
17 of maintaining and operating such facilities, but any 
18 excess not needed for this purpose may be used for the 
19 acquisition of property by lease or purchase and the con-
20 struction thereof of additional parking facilities. Any 
21 money in the fund not needed immediately for the ac-
22 quisition, construction, maintenance or operation of such 
23 facilities may be temporarily invested in the state sinking 
24 fund to the credit of the institution. 

25 Notwithstanding any other motor vehicle or traffic law 
26 or regulation to the contrary, the board of regents is also 
27 authorized to regulate and control at any college or uni-
28 versity under its jurisdiction, the speed and flow of traffic, 
29 including the parking of vehicles, on campus roads and 
30 driveways. Rules and regulations for such purpose shall 
31 be filed with the secretary of state in the manner pre-
32 scribed by section one, article two, chapter twenty-nine-a 
33 of this code, and when so filed shall have the force and 
34 effect of law. The board of regents shall cause to be con-
35 spicuously posted along such roadways notice signs per-

36 taining to the speed of vehicles, spaces available for park-

37 ing, directional flow of traffic and penalties which may be 

38 imposed for violations of such rules and regulations. 

39 Any person parking any vehicle or operating a vehicle 

40 contrary to the rules and regulations upon conviction shall 

41 be subject to a fine of not less than one dollar nor more 

42 than five dollars for each offense. Justices of the peace 
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43 located in the county in which the college or university is 
44 located shall have jurisdiction of such offenses, as well as 
45 the judge of the municipal police court, in the event the 
46 college or university is located within a municipality hav-
47 ing such an official. Moneys derived from such fines shall 
48 be deposited in the special fund established by this section. 

49 Whenever a vehicle is parked on any college or univer-
50 sity parking facility or campus roadway in violation of the 
51 posted regulations, the institution shall have the authority 
52 to remove the vehicle, by towing or otherwise, to an estab-
53 lished garage or parking lot for storage until called for 
54 by the owner or his agent. The owner shall be liable for 
55 the reasonable cost of such removal and storage, and un-
56 til payment of such cost the garage or parking lot operator 
57 may retain possession of the vehicle subject to a lien for 
58 the amount due. Notice to this effect shall be posted con-
59 spicuously in each parking area. The garage or parking 
60 lot operator may enforce his lien for towing and storage 
61 in the manner provided in section fourteen, article eleven, 
62 chapter thirty-eight of this code, for the enforcement of 
63 other liens. 

CHAPTER 115 
(H. 8. 827-By Mr. Speaker, Mr. McManus and Mr1. Merritt) 

[Passed March 6, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend article two, chapter eighteen of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
by adding thereto a new section, designated section twenty
seven, relating to empowering state board of education to enter 
into contracts for programs, services and facilities with other 
agencies, institutions and bodies. 

Be it enacted by the Legislature of West Virginia: 

That article two, chapter eighteen of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended by adding 
thereto a new section, designated section twenty-seven, to read as 

follows: 
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ARTICLE 2. STATE BOARD OF EDUCATION. 

§18-2-27. Authority to contract for programs, services and facilities. 

1 The state board of education is authorized and empowered to 
2 enter into contracts and expend funds for programs, services 
3 and facilities provided by public and private educational 
4 institutions, associations, boards, agencies, consortia, corpora
s tions, partnerships, individuals and local, state and federal 
6 governmental bodies within and outside of West Virginia in 
7 order that maximum educational opportunities of high quality 
8 may be provided to the citizens of the state in the most 
9 economical manner: Provided, That in no event shall a con-

IO tract for such services and facilities be entered into unless the 
11 board has determined that said services and/ or facilities are 
12 necessary and that said services and/or facilities would be 
13 at a savings to the state. 

14 Notwithstanding the provisions of this section, nothing herein 
15 contained shall supersede the responsibility and respective 
16 duties of the commissioner of finance and administration, the 
17 director of the purchasing division of such department and 
18 the attorney general, for the execution and approval of the 
19 contracts entered into under this article and such contracts 
20 shall be in complete conformity with the provisions of articles 
21 three and five, chapter five-a of this code. 

CHAPTER 116 
(5. I. 42-ly Mr. Neeley and Mn. Leonard) 

[Passed March 51 1974; In effect from passase. Approved by the Governor.] 

AN ACT to amend and reenact section thirteen, article five, 
chapter eighteen of the code of West VirgirLia, one thousand 
nine hundred thirty-one, as amended, relating to the 
authority of county boards of education to provide trans
portation for participants in projects operated, financed, 
sponsored or approved by the state commission on aging. 
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Be it enacted by the Legislature of West Virginia: 

That section thirteen, article five, chapter eighteen of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 5. COUNTY BOARD OF EDUCATION. 

§18-5-13. Authority of boards generally. 

1 The boards, subject to the provisions of this chapter 
2 and the rules and regulations of the state board, shall have 
3 authority: 

4 (1) To control and manage all of the schools and 
5 school interests for all school activities and upon all school 
6 property, whether owned or leased by the county, in-
7 eluding the authority to require that records be kept of 
8 all receipts and disbursements of all funds collected or 
9 received by any principal, teacher, student or other per-

10 son in connection therewith, any programs, activities or 
11 other endeavors of any nature operated or carried on by 
12 or in the name of the school, or any organization or body 
13 directly connected with the school, to audit such records 
14 and to conserve such funds, which shall be deemed quasi-
15 public moneys, including securing surety bonds by ex-
16 penditure of board moneys; 

17 (2) To establish schools, from preschool through high 
18 school, inclusive of vocational schools; and to establish 
19 schools and programs, or both, for post high school in-
20 struction, subject to approval of the state board of edu-
21 cation; 

22 
23 
24 
25 

(3) To close any school which is unnecessary and to 
assign the pupils thereof to other schools: Provided, That 
such closing shall be officially acted upon and teachers 
and service personnel involved notified on or before the 

26 first Monday in May, in the same manner as provided in 
27 section four of this article, except in an emergency, 
28 subject to the approval of the state superintendent, or 
29 under subdivision (5) of this section; 

30 (4) To consolidate schools; 
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31 (5) To close any elementary school whose average 
32 daily attendance falls below twenty pupils for two months 
33 in succession, and send the pupils t.o other schools in the 
34 district or to schools in adjoining districts. If the teachers 
35 in the school so closed are not transferred or reassigned to 
36 other schools, they shall receive one month's salary; 

37 (6) (a) To provide at public expense adequate means 

38 of transportation, including transportation across county 
39 lines, for all children of school age who live more than 
40 two miles distance from school by the nearest available 
41 road and to provide at public expense and according to 
42 such regulations as the board may establish, adequate 
43 means of transportation for school children participating 
44 in board-approved curricular and extracurricular activ-
45 ities; and to provide in addition thereto, at public ex-
46 pense, by rules and regulations and within the available 
47 revenues, transportation for those within two miles dis-
48 tance; and to provide in addition thereto, at no cost 
49 to the board and according to rules and regulations 
50 established by the board, transportation for partici-
51 pants in projects operated, financed, sponsored or ap-
52 proved by the commission on aging: Provided, That all 
53 costs and expenses incident in any way to transportation 
54 for projects connected with the commission on aging shall 
55 be borne by such commission, or the local or county chap-
56 ter thereof: Provided further, That in all cases the buses 
57 or other transportation facilities owned by the board of 
58 education shall be driven or operated only by drivers regu-
59 larly employed by the board of education: Provided, how-

60 ever, That buses shall be used for extracurricular activ-
61 ities as herein provided only when the insurance provided 
62 for by this section shall have been effected; 

63 (b) To enter into agreements with one another to pro-
64 vide, on a cooperative basis, adequate means of trans-
65 portation across county lines for children of school age 

66 subject to the conditions and restrictions of subdivisions 

67 (6) and (7) of this section; 

68 (7) To provide at public expense for insurance against 
69 the negligence of the drivers of school buses, trucks or 
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70 other vehicles operated by the board; and if the trans-
71 portation of pupils be let out to contract, then the con-
72 tract therefor shall provide that the contractor shall carry 
73 insurance against negligence in such an amount as the 
74 board shall specify; 

75 (8) To employ and to provide in-service training for 
76 teacher aides, the training to be in accordance with rules 
77 and regulations of the state board; 

78 (9) To establish and conduct a self-supporting dorm-
79 itory for the accommodation of the pupils attending a 

80 high school or participating in a post high school program 
81 and of persons employed to teach therein; 

82 (10) To employ legal counsel; 

83 (11) To provide, at public expense, adequate public 
84 liability insurance, including professional liability in-
85 surance for board employees. 

86 No policy or contract of public liability insurance pro-
87 viding coverage for public liability shall be purchased 
88 as provided herein, unless it shall contain a provision or 
89 endorsement whereby the company issuing such policy 
90 waives, or agrees not to assert as a defense to any 
91 claim covered by the terms of such policy, the de-
92 fense of governmental immunity. In any action against 
93 the board, its officers, agents or employees, in which 
94 there is in effect liability insurance coverage in an 
95 amount equal to or greater than the amount sued 
96 for, the attorney for such board, the attorney for such 
97 insurance carrier, or any other attorney who may ap-
98 pear on behalf of the board, its agents, officers or 
99 employees shall not set up the defense of govern-

100 mental immunity in any such action. 

101 "Quasi-public funds" as used herein are defined as any 
102 money received by any principal, teacher, student or other 
103 person for the benefit of the school system as a result of 
104 curricular or noncurricular activities. 

105 The board of each county shall expend under such 

106 regulations as it establishes for each child an amount not 

107 to exceed the proportion of all school funds of the district 
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108 that each child would be entitled to receive if all the funds 
109 were distributed equally among all the children of 
110 school age in  the district upon a per capita basis. 

CHAPTER 117 
(H. I. 937-By Mr. Goodwin and Mr. lohr) 

[Passed March 9, 1974; in effect ninety daY1 from p,wage. Approved b:,r the Govomor,J 

AN ACT to amend and reenact sections thirteen and seventeen, arti
cle seven-a, chapter eighteen of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, all relating 
to membership in the retirement system; cessation of mem
bership; payment for membership rights and statement and 
computation of teachers' service. 

Be it enacted by the Legislature of West Virginia: 

That sections thirteen and seventeen, article seven-a, chapter eigh
teen of the code of West Virginia, one thousand nine hundred thlrty
one, as amended, be amended and reenacted to read as follows: 

ARTICLE 7A. STATE TEACHERS RETIREMENT SYSTEM. 

§18-7A-13. Membership in retirement system; cessation of membership; pay
ments for membership rights. 

§18-7A-17. Statement and computation of teachers' service. 

§18-7A-13. Membership in retirement system; cessation of mem-
ship; payments for membership rights. 

1 The membership of the retirement system shall consist of 
2 the following: 

3 (a) All persons, except new entrants, employed as teachers 
4 at the time they become eligible for membership who, within 
5 a year after becoming eligible for membership, notify the re-

6 tirement board in writing of their decision to become members. 

7 Any such persons who fail to notify the board shall automati-

8 cally be constituted members one year after they become eligi-

9 ble, unless the retirement board receives written notice from 

10 them declining membership in the system. 



686 SCHOOLS [Ch. 117 

11 (b) New entrants, whose membership in the system shall be 
12 compulsory upon employment as teachers. 

13 (c) The membership of the retirement system shall not in-
14 elude any person who is an active member of or who has been 
15 retired by the West Virginia public employees retirement sy-
16 stem, the judge's retirement system, or the retirement system 
17 of the department of public safety. 

18 The membership of any person in the retirement system shall 
19 cease: 

20 (1) Upon the withdrawal of his accumulated contributions 
21 after the cessation of teaching service, or (2) upon retirement, 
22 or (3) at death, or (4) if service amounts to less than five 
23 years in any period of ten consecutive years. For the sole 
24 purpose of preventing loss of membership under subdivision 
25 ( 4), a deposit by the member to his individual account in the 
26 teachers accumulation fund of an amount equaling his last 
27 annual contribution shall be the amount necessary to maintain 
28 membership status for a period of one year. 

29 Any former member of the retirement system who has 
30 withdrawn his accumulated contributions but subsequently re-
31 enters the retirement system shall be permitted to repay to the 
32 retirement fund the amount withdrawn, plus payment for ab-
33 sence as provided herein, and shall be accorded all the rights 
34 to prior service and experience as he held at the time of with-
35 drawal of such accumulated contributions. 

36 Any person in subdivision (a) of this section who elects to 
37 become a member after having declined to accept membership, 
38 shall be permitted to enter the retirement system, but shall be 
39 accorded only the rights of a new entrant, unless he deposits 
40 in the reserve fund twenty-five dollars for each year of his 
41 prior service. After making such a deposit, he shall be deemed 
42 a present teacher, and may elect to contribute retroactively 

43 to retirement account for those years, if any, during which he 

44 served as a teacher but elected not to contribute. No member 
45 shall be eligible for prior service credit unless he is eligible for 

46 prior service pension, as prescribed by section twenty-two of 

47 this article; however, a new entrant who becomes a present 
48 teacher as provided in this paragraph shall be deemed eligible 
49 for prior service pension upon retirement. 
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§18-7A-17. Statement and computation of teachers' senice. 

1 Under such rules and regulations as the retirement board 
2 may adopt, each teacher shall file a detailed statement. of his 
3 length of service as a teacher for which he claims credit. The 
4 retirement board shall determine what part of a year is the 
5 equivalent of a year of service. In computing such service, 
6 however, it shall credit no period of more than a month's dur-
7 ation during which a member was absent without pay, nor 
8 shall it credit for more than one year service performed in any 
9 calendar year. 

10 For the purpose of this article, the retirement board shall 
11 grant prior service credit to new entrants and other members of 
12 the retirement system for service in any of the armed forces of 
13 the United States in any period of national emergency within 
14 which a federal selective service act was in effect. For purposes 
15 of this section, "armed forces" shall include Women's Army 
16 Corps, Women's Appointed Volunteers for Emergency Service, 
17 Army Nurse Corps, Spars, Women's Reserve and other similar 
18 units officially parts of the military service of the United States. 
19 Such military service shall be deemed equivalent to public 
20 school teaching, and the salary equivalent for each year of such 
21 service shall be the actual salary of the member as a teacher 
22 for his first year of teaching after discharge from military ser-
23 vice. Prior service credit for military service shall not exceed 
24 ten years for any one member, nor shall it exceed twenty-five 
25 percent of total service at the time of retirement. 

26 For service as a teacher in the employment of the federal 
27 government, or a state or territory of the United States, or a 
28 governmental subdivision of such state or territory the retire-
29 ment board shall grant credit to the same extent and on the 
30 same conditions, if any, as a retirement system established for 
31 teachers in such employment would grant credit for service as 
32 a teacher in the public schools of West Virginia. 

33 No member shall be deemed absent from service as a teach-

34 er while serving as a member of the Legislature of the state of 
35 West Virginia during any duly constituted session of that 

36 body. 

37 The teachers retirement board shall grant service credit to 

38 any former or present member of the West Virginia public 
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39 employees retirement system who have been contributing mem-
40 hers for more than three years, for service previously credited 
41 by the public employees retirement system, and (1) shall re-
42 quire the transfer of the member's contributions to the teach-
43 ers retirement system or (2) shall require a repayment of the 
44 amount withdrawn any time prior to the member's retirement: 
45 Provided, That there shall be added by the member to the 
46 amounts transferred or repaid under this paragraph an 
47 amount which shall be sufficient to equal the contributions 
48 he would have made had the member been under the 
49 teachers retirement system during the period of his member
SO ship in the public employees retirement system. Payments 
51 for absence as provided in section thirteen of this article, shall 
52 be paid in addition to the above amount, if applicable. 

53 If a member is not eligible for prior service credit or pen
s 4 sion as provided in this article, then his prior service shall not 
55 be deemed a part of his total service. 

56 A member who withdrew from membership shall be per-
57 mitted to regain his former membership rights as specified in 
58 section thirteen of this article only in case he has served two 
59 years since his last withdrawal. 

60 Subject to the above provisions, the board shall verify as 
61 soon as practicable, the statements of service submitted. The 
62 retirement board shall issue prior service certificates to all 
63 persons eligible therefor under the provisions of this article. 
64 Such certificates shall state the length of such prior service 
65 credit, but in no case shall the prior service credit exceed 
66 forty years. 

CHAPTER l18 
(H. 8. 1015-By Mr. Greer and Mr. Donley) 

[Passed March 9, 1974; in effect July 1, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section twenty-three, article seven-a, 
chapter eighteen of the code of West Virginia, one thousand 
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nine hundred thirty-one, as amended, relating to withdrawal 
and death benefits of the state teachers retirement system; 
qualification of the surviving spouse for monthly benefits. 

Be it enacted by the Legislature of West Virginia: 

That section twenty-three, article seven-a, chapter eighteen of 
the code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE 7A. STATE TEACHERS RETIREMENT SYSTEM. 

§18-7A-23. Withdrawal and death benefits. 

1 Benefits upon withdrawal from service prior to retirement 
2 under the provisions of this article shall be as follows: 

3 (a) A contributor who withdraws from service as a 
4 teacher for any cause other than death or retirement shall, 
5 on demand, be paid his accumulated contributions plus refund 
6 interest up to but not including the date of his last contri-
7 bution, if be is then no longer under contract, verbal or other-
8 wise, to serve as a teacher; or 

9 (b) If such contributor has completed twenty years of total 
10 service he may elect to receive at retirement age an annuity 
11 which shall be computed as provided in this article. The con-
12 tributor must notify the retirement board in writing concerning 
I 3 such election. 

14 Benefits upon the death of a contributor prior to retirement 
15 under the provisions of this article shall be paid as follows: 

16 ( 1) If the contributor was at least fifty years old, and if 
17 his total service as a teacher was at least twenty-five years at 
18 the time of his death, then the surviving spouse of the deceased, 
19 provided said spouse is designated as the refund beneficiary, 
20 shall be deemed eligible for an annuity which shall be computed 

21 as though the deceased were actually a retired teacher at the 

22 time of death, and had selected a survivorship option which 

23 pays such spouse the same monthly amount which would have 

24 been received by the deceased; or 

25 (2) If the facts do not permit payment under the preceding 

26 paragraph ( 1 ) , then the following sum shall be paid to the 

27 refund beneficiary of the contributor: His accumulated con-
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28 tributions with refund interest up to the year of his death 
29 plus the amount of his accumulated contributions. The latter 
30 sum shall emanate from the employers accumulation fund. 

CHAPTER 119 
(H. B. 980-By Mr. Speaker, Mr. McManus, and Mr. Seibert) 

[Passed March 8. 1974; in effect ninety days from passage. Approved by Ute Governor.] 

AN ACT to amend and reenact sections one and eight, article ten-a, 
chapter eighteen of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to the division of vo
cational rehabilitation; services to include motor vehicles, ini
tial business stocks and supplies, and books and materials. 

Be it enacted by the Legislature of West Virginia: 

That sections one and eight, article ten-a, chapter eighteen of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE l0A. VOCATIONAL REHABILITATION. 

§18-I0A-1. Definitions. 

§18-IOA-8. Eligibility for vocational rehabilitation. 

§18-lOA-1. Definitiom. 

1 As used in this article: 

2 (1) "State board" means the state board of education. 

3 (2) "Division" means the division of vocational rehabilita-
4 tion established by this article. 

5 (3) "Director" means the director of the division of voca• 

6 tional rehabilitation. 

7 (4) "Employment handicap" means a physical or mental 

8 condition which constitutes, contributes to, or if not corrected 

9 will probably result in, an obstruction to occupational per-

10 formance. 

11 (5) "Disabled individual" means any person who has a 

12 substantial employment handicap. 
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13 (6) "Vocational rehabilitation" and "vocational rehabilita-
14 tion services" means any services, provided directly or through 
15 public or private instrumentalities, found by the director to be 
16 necessary to compensate a disabled individual for his em-
17 ployment handicap and to enable him to engage in a remuner-
18 ative occupation including, but not limited to, medical and 
19 vocational diagnosis, vocational guidance, counseling and 
20 placement, rehabilitation training, physical restoration, trans-
21 portation, occupational licenses, occupational tools and equip-
22 ment, including motor vehicles, maintenance, and training 
23 books and materials. 

24 (7) "Rehabilitation training" means all necessary training 

25 provided to a disabled individual to compensate for his em-

26 ployment handicap including, but not limited to, manual, pre-
27 conditioning, prevocational, vocational, and supplementary 
28 training and training provided for the purpose of achieving 
29 broader or more remunerative skills and capacities. 

30 (8) "Physical restoration" means any medical, surgical or 

31 therapeutic treatment necessary to correct or substantially re-

32 duce a disabled individual's employment handicap within a 

33 reasonable length of time including, but not limited to, medi-
34 cal, psychiatric, dental and surgical treatment, nursing services, 

35 hospital care not to exceed ninety days, convalescent home 

36 care, drugs, medical and surgical supplies, and prosthetic ap-

37 pliances, but excluding curative treatment for acute or transi-
38 tory conditions. 

39 (9) "Prosthetic appliance" means any artificial device nec-

40 essary to support or take the place of a part of the body or to 

41 increase the acuity of a sense organ. 

42 (10) "Occupational licenses" means any license, permit or 

43 other written authority required by any governmental unit to 

44 be obtained in order to engage in an occupation. 

45 (11) "Maintenance" means money payments not exceeding 

46 the estimated cost of subsistence during vocational rehabili-

47 tation. 

48 (12) "Regulations" means regulations made by the director 

49 with the approval of the state board. 
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§18-l0A-8. Eligibility for vocational rehabilitation. 

1 Vocational rehabilitation services shall be provided to any 
2 disabled individual who is present in the state at the time 
3 of filing his application therefor, if the director after full 
4 investigation shall determine that his rehabilitation can be 
5 satisfactorily achieved. Such services shall also be provided 
6 to any person who is eligible therefor under the terms of an 
7 agreement with another state or with the federal government. 

8 Except as otherwise provided by law or as specified in an 
9 agreement with the federal government with respect to classes 

10 of individuals certified to the state board thereunder, the 
11 following rehabilitation services shall be provided at public 
12 cost only to disabled individuals found to require financial 
13 assistance with respect thereto: 

14 ( 1) Physical restoration. 

15 (2) Transportation, for any other purpose than that of 
16 determining the eligibility of the individual for vocational 
17 rehabilitation services and the nature and extent of the services 
18 necessary. 

19 (3) Occupational licenses. 

20 ( 4) Occupational tools, equipment, initial stocks and sup-
21 plies, books and training material; the title to any or all of 
22 which may be conveyed to the individual. 

23 ( 5) Maintenance. 

24 The rights of a disabled individual under the provisions of 
25 this article shall not be transferable or assignable at law or in 
26 equity. 

CHAPTER 120 
(Com. Sub. for S. B. 371-By Mr. Nelson ond Mr. Su1mon) 

[Passed March 9, 1974; in effect nJnety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact sections one, two and three, 
article twelve-a, chapter eighteen of the code of West Vir-
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ginia, one thousand nine hundred thirty-one, as amended, 
relating to revenue bonds for Marshall University capital 
improvements; increasing maximum amount of bonds 

authorized from five million seven hundred thousand dol
lars; and providing for acquiring land and to improve and 
add parking, educational and athletic facilities. 

Be it enacted by the Legislature of West Virginia: 

That sections one, two and three, article twelve-a, chapter 
eighteen of the code of West Virginia, one thousand nine hun
dred thirty-one, as amended, be amended and reenacted to read 
as follows: 

ARTICLE 12A. REVENUE BONDS FOR MARSHALL UNIVERSITY 

CAPITAL IMPROVEMENI'S. 

§ 18-12A-1. Authority of board of regents to issue revenue bonds for certain 
capital improvements. 

§18-12A-2. Creation of special university capital improvements fund; 
revenues payable into special fund; authority of board of 
regents to pledge revenues to sinking and reserve funds. 

§18-12A-3. Issuance of revenue bonds. 

§18-12A-1. Authority of board of regents to issue revenue 
bonds for certain capital improvements. 

1 The West Virginia board of regents shall have authority, 
2 as provided in this article, to issue revenue bonds of the 
3 state, not to exceed eight million five hundred thousand 
4 dollars in principal amount thereof, which shall be in 
5 addition to the revenue bonds heretofore authorized pur-
6 suant to this article, to finance the cost of providing a 
7 new classroom and office building, an addition to the li-
8 brary, renovation of administration building, additional 
9 land for a new student center building for Marshall Uni-

10 versity; and to acquire land and to improve and add 
11 parking, educational and athletic facilities. The principal 
12 of and interest on such bonds shall be payable solely 
13 from the special nonrevolving fund herein provided for 

14 such payment. The costs ·of any such building or buildings 

15 or improvements shall include the cost of acquisition of 

16 land, the construction and equipment of any such build-

17 ing or buildings, and the provision of roads, utilities and 

18 other services necessary, appurtenant or incidental to such 
19 building or buildings; and shall also include all other 
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20 charges or expenses necessary, appurtenant or incidental 
21 to the construction, financing and placing in operation 
22 of any such building or buildings. 

§18-12A-2. Creation of special university capital improve
ments fund; revenues payable into special fund; 
authority of board of regents to pledge revenues 
to sinking and reserve funds. 

1 There is hereby created in the state treasury a special 
2 nonrevolving Marshall University capital improvements 
3 fund. On and after the first day of July, one thousand 
4 nine hundred sixty-three, or on and after the date of the 
5 final payment of all ;rrincipal of and interest on the rev-
6 enue bonds heretofore issued pursuant to this article, 
7 or the making of adequate provision for the payment of 
8 all principal of and interest on said revenue bonds, which-
9 ever is later, there shall be paid into such special fund 

10 all fees collected under the provisions of section one, 
11 article twenty-four, chapter eighteen of this code, from 
12 students at Marshall University, except such fees as are 
13 required by that section to be paid into other special 
14 funds. 

15 The board of regents shall have authority to pledge all 
16 or such part of the revenue paid into the special Marshall 
17 University capital improvements fund as may be needed 
18 to meet the requirements of the sinking fund established 
19 in connection with any revenue bond issue authorized by 
20 this article, including a reserve fund for the payment of 
21 the principal of and interest on such revenue bond issue 
22 when other moneys in the sinking fund are insufficient 
23 therefor; and may provide in the resolution authorizing 
24 any issue of such bonds, and in any trust agreement made 
25 in connection therewith, for such priorities on the rev-
26 enues paid into the special fund as may be necessary for 
27 the protection of the prior rights of the holders of bonds 
28 issued at different times under the provisions of this 
29 article. The board of regents shall also have authority 
30 to use all or any part of the revenue paid into the special 
31 Marshall University capital improvements fund for the 
32 payment of all or any part of the cost of providing said 
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33 classroom and office building, addition to the library, 
34 renovation of administration building and additional land 

35 for a new student center building for Marshall University 
36 and, to acquire land and to improve and add parking, 
37 educational and athletic facilities: Provided, That in the 
38 event all or any part of such revenue is so used and ap-
39 plied, the amount of revenue bonds which the board of 

40 regents may issue pursuant to this article shall be cor-
41 respondingly reduced so that the total amount expended 
42 pursuant to this article for the payment of the cost of 
43 providing said classroom and office building, addition to 
44 the library, renovation of administration building and 
45 additional land for a new student center building for 
46 Marshall University and, to acquire land and to improve 
47 and add parking, educational and athletic facilities, shall 

48 not exceed the total amount of bonds authorized herein 
49 exclusive of any appropriations, grants, gifts, or contri-
50 butions therefor. 

51 If any balance shall remain in the special Marshall 

52 University capital improvements fund after the board 

53 has issued the maximum amount of bonds authorized by 
54 this article, and after the requirements of all sinking 
55 funds and reserve funds established in connection with 
56 the issue of such bonds have been satisfied in each year 
57 as provided in the resolution or trust agreement autho-
58 rizing the issuance of such bonds, such balance shall be 
59 used solely for the redemption of any of the outstanding 
60 bonds issued hereunder which by their terms are then 
61 redeemable, or for the purchase of bonds at the market 
62 price, but at not exceeding the price, if any, at which such 
63 bonds shall be redeemable on the next ensuing date upon 

64 which such bonds are redeemable prior to maturity, and 

65 all bonds redeemed or purchased shall forthwith be can-

66 celled and shall not again be issued. Whenever all out-

67 standing bonds issued under this article shall have been 
68 paid, the special Marshall University capital improve-

69 ments fund shall cease to exist and any balance then re-

70 maining in such fund shall be transferred to the general 

71 revenue fund of the state. Thereafter all fees formerly 

72 paid into such special fund shall be paid into the general 

73 revenue fund of the state. 
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§18-12A-3. Issuance of revenue bonds. 

1 The issuance of bonds under the provisions of this arti-
2 cle shall be authorized by a resolution of the board of 
3 regents, which resolution shall recite an estimate by the 
4 board of the cost of the proposed building or buildings, 
5 improvements and land; and shall provide for the issu-
6 ance of bonds in an amount sufficient, when sold as here-
7 inafter provided, to provide moneys sufficient to pay such 
8 cost, less the amount of revenue paid into the special 
9 Marshall University capital improvements fund which is 

10 used to pay any part of the cost of providing such class-
11 room and office building, addition to the library, renova-
12 tion of administration building and additional land for 
13 a new student center building for Marshall University 
14 and, to acquire land and to improve and add parking, 
15 educational and athletic facilities, as authorized by sec-
16 tion two of this article and exclusive of the amount of 
17 any other funds available for the construction or acqui-
18 sition of the building or buildings, improvements and land 
19 from any appropriation, grant, gift or contribution there-
20 for. Such resolution shall prescribe the rights and duties 
21 of the bondholders and the board, and for such purpose 
22 may prescribe the form of the trust agreement herein-
23 after referred to. The bonds shall be of such series, bear 
24 such date or dates, mature at such time or times not ex-
25 ceeding thirty years from their respective dates, bear in-
26 terest at such rates or rates, not exceeding seven per 
27 centum per annum, payable semiannually; be in such de-
28 nominations; be in such form, either coupon or fully regis-
29 tered without coupons, carrying such registration ex-
30 changeability and interchangeability privileges; be pay-
31 able in such medium of payment and at such place or 
32 places; be subject to such terms of redemption at such 
33 prices not exceeding one hundred five percent of the prin-
34 cipal amount thereof, and be entitled to such priorities on 
35 the revenues paid into the special Marshall University 
36 capital improvements fund as may be provided in the 
37 resolution authorizing the issuance of the bonds or in any 
38 trust agreement made in connection therewith. The bonds 
39 shall be signed by the governor, and by the president of 
40 the board of regents, under the great seal of the state, at-
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41 tested by the secretary of state, and the coupons attached 
42 thereto shall bear the facsimile signature of the president 
43 of the board. In case any of the officers whose signatures 
44 appear on the bonds or coupons cease to be such officers 
45 before the delivery of such bonds, such signatures shall 
46 nevertheless be valid and sufficient for all purposes the 
47 same as if such officers had remained in office until such 
48 delivery. 

49 Such bonds shall be sold in such manner as the board 
50 may determine to be for the best interests of the state, 
51 taking into consideration the financial responsibility of the 
52 purchaser, the terms and conditions of the purchase, and 
53 especially the availability of the proceeds of the bonds 
54 when required for payment of the cost of such building or 
55 buildings, improvements and land, such sale to be made 
56 at a price not lower than a price, which when computed 
57 upon standard tables of bond values, will show a net re-
58 turn of not more than eight percent per annum to the 
59 purchaser upon the amount paid therefor. The proceeds 
60 of such bonds shall be used solely for the payment of the 
61 cost of such building or buildings, improvements and land, 
62 and shall be deposited in the state treasury in a special 
63 fund and checked out as provided by law for the dis-
64 bursement of other state funds. If the proceeds of such 
65 bonds, by error in calculation or otherwise, shall, together 
66 with any other funds used therefor as hereinbefore in this 
67 article authorized, be less than the cost of such building 
68 or buildings, improvements and land, additional bonds 
69 may in like manner be issued to provide the amount of 
70 the deficiency, but in no case to exceed the total amount 
71 of bonds authorized herein less the amount of any other 

72 funds used therefor as hereinbefore in this article autho-

73 rized; and unless otherwise provided for in the resolution 
74 or trust agreement hereinafter mentioned, shall be 

75 deemed to be of the same issue, and shall be entitled to 
76 payment from the same fund, without preference or 

77 priority, as the bonds before issued for such building or 

78 buildings. If the proceeds of bonds issued for such build-
79 ing or buildings, improvements and land shall, together 

80 with the amount of any other funds used therefor as here-

81 inbefore in this article authorized, exceed the cost there-
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82 of, the surplus shall be paid into the sinking fund or re-
83 serve fund to be established for payment of the principal 
84 and interest of such bonds as hereinafter provided. Prior 
85 to the preparation of definitive bonds, the board may, 
86 under like restrictions, issue temporary bonds with or 
87 without coupons, exchangeable for definitive bonds upon 
88 their issuance. 

89 The bonds issued under the provisions of this article 
90 shall be and have all the qualities of negotiable instru-
91 ments under the law merchant and the Uniform Com-
92 mercial Code of this state. 

CHAPTER 121 
(S. B. 307-By Mr. Palumbo) 

(Passed March 1, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend article seventeen, chapter eighteen of the 
code of West Virginia, one thousand nine hundred thirty
one, as amended, by adding thereto two new sections, 
designated sections eight and nine, relating to continuing 
contract status for teachers and nonteaching personnel at 
schools for the deaf and bl,ind; dismissal and suspension 
procedures. 

Be it enacted by the Legislature of West Virginia: 

That article seventeen, chapter eighteen of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be amended by adding thereto two new sections, designated 
sections eight and nine, to read as follows: 

ARTICLE 17. WEST VIRGINIA SCHOOLS FOR THE DEAF AND THE 

BLIND. 

§18-17-8. 

§18-17-9. 

Continuing contract status established; dismissal and suspension 
procedures. 

Employment of auxiliary and service personnel, dismissal and 
suspension procedures. 
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§18-17-8. Continuing contract status established; dismissal and 
suspension procedures. 

1 Before entering upon their duties, all teachers shall exe-
2 cute a contract with the state board of education, which 
3 contract shall state the salary to be paid and shall be in 
4 the form prescribed by the state superintendent of schools. 
5 Every such contract shall be signed by the teacher and by 
6 the president and secretary of the state board of education. 

7 A teacher's contract, under this section, shall be for a 
8 term of not less than one nor more than three years; and 
9 if, after three years of such employment, the teacher who 

10 holds a professional certificate, based on at least a bache-
11 lor's degree, has met the qualifications for the same, and 
12 the board of education enter into a new contract of em-
13 ployment, it shall be a continuing contract. 

14 Notwithstanding any other provisions of law, the state 
15 board of education may suspend or dismiss any teacher 
16 subject to the provisions of this article, with continuing 
17 contract status, for immorality, incompetency, cruelty, 
18 insubordination, intemperance or willful neglect of duty, 
19 but the charges shall be stated in writing and the teacher 
20 affected shall be given an opportunity to be heard by the 
21 state board upon not less than ten days' written notice, 
22 which charges and notice shall be served on the teacher 
23 within five days of the presentation of the charges to the 
24 state board. The hearing may be held at a regular meeting 
25 of the state board or at a special meeting called for that 
26 purpose. 

§18-17-9. Employment of auxiliary and service personnel, dis-
missal and suspension procedures. 

1 The state board is authorized to employ such auxiliary 
2 and service personnel as is deemed necessary for meeting 
3 the needs of the schools for the deaf and blind. Before 
4 entering upon their duties such personnel shall execute 

5 wiJth the board a written corutract which may be in a 

· 6 letter form and shall state the classification and terms of 

7 work, the employment period and pay, and shall certify 

8 that said employment has been made a matter of minute 

9 record. The letter shall provide space for an acceptance 
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10 provision and shall be signed and returned to the board by 
11 the employee, or otherwise he shall forfeit his right to 
12 employment. 

13 After three years of acceptable employment each 
14 au:ici.liary and serwce personnel, at rthe end of hls con-
15 ti-actual period of employment shall be notified in wrilting 
16 on or before the first day of May in the year in which 
17 such employment shall terminate if he is not to be re-
18 employed for the ensuing year. Such notice shall be by 
19 certified mail, return receipt requested, and the employee 
20 shall have the right of a hearing before the state board, if 
21 requested, before finial action is taken by the board upon 
22 the termination of such employment. 

CHAPTER 122 
(H. B. 646-By Mr. Shoffer and Mrs. Given) 

[Passed March 8, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact sections one and two, article nineteen, 
chapter eighteen of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to education; 
educational opportunities for children of deceased soldiers, sail
ors and marines; appropriation to provide educational opportu
nities; eligibility of applicant for benefits; application forms; 
preference. 

Be it enacted by the Legislature of West Virginia: 

That sections one and two, article nineteen, chapter eighteen of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 19. EDUCATIONAL OPPORTUNITIES FOR CHILDREN OF 

DECEASED SOLDIERS, SAILORS AND MARINES. 

§18-19-1. Appropriation to provide educational opportunities. 

§18-19-2. Eligibility of applicant for benefits; application forms; preference. 

§18-19-1. Appropriation to provide educational opportunities. 

1 For the purpose of providing educational opportunities for 
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2 the children of those who served in the army, navy or marine 
3 corps of the United States during the world war from April 
4 sixth, one thousand nine hundred seventeen, to July second, 
5 one thousand nine hundred twenty-one, or served in the armed 
6 forces of the United States of America at any time between 
7 December first, one thousand nine hundred forty-one, and the 
8 declaration of peace by the Congress of the United States, 
9 or served in the armed forces of the United States of America 

IO at any time between June twenty-seventh, one thousand nine 
11 hundred fifty, and January thirty-first, one thousand nine 
12 hundred fifty-five, or served in the armed forces of the United 
13 States of America at any time between February one, one 
14 thousand nine hundred fifty-five, and the official cessation of 
15 hostilities in Southeast Asia as declared by the United States 
16 government, all dates inclusive, and who were killed in action 
17 or have died or may hereafter die from disease or disability 
18 resulting from such war service, there shall be appropriated 
19 from the state fund general revenue the sum of at least five 
20 thousand dollars for each fiscal year commencing July first 
21 and ending on June thirty of each year of the next biennium 
22 to be used for the benefit of such children while attending 
23 state education or training institutions. 

§ 18-19-2. Eligibility of applicant for benefits; application forms; 
preference. 

I To be eligible for the benefits of this article, said children 
2 must be at least sixteen and not more than twenty-two years 
3 of age and have had their domiciles in this state for at least 
4 twelve months preceding their application for said benefits. 

5 Such application shall be made to, and upon forms provided 

6 by, the West Virginia department of veterans affairs, which 

7 department shall determine the eligibility of those who make 

8 such application and the yearly amount to be allotted each ap-

9 plicant, which amount in the discretion of the department may 

1 O vary from year to year, but shall not exceed the sum of five 

11 hundred dollars in any one year. In selecting those to receive 

12 the benefits of this article, preference shall be given those who 

13 are otherwise financially unable to secure said educational op-
14 portunities and to those whose parent was domiciled in this 
15 state during the period of such parent's war service. 
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CHAPTER 123 
(H. B. 1271-By Mrs. Me,ritl Hd Mrs. Gillispie) 

[Passed March 9, 1974; In effect July 1, 1974. Approved by the Governor.I 

AN ACT to amend and reenact article twenty, chapter eighteen of 
the code of West Virginia, one thousand nine hundred tbirty
one, as amended, relating to education of exceptional children. 

Be it enacted by the Legislature of West Virginia: 

That article twenty, chapter eighteen of the code of West Virginia, 
one thousand nine hundred thirty-one, as amended, be amended and 
reenacted to read as follows: 

ARTICLE 20. EDUCATION OF EXCEPTIONAL CHn,DREN, 

§ 18-20-1. Establishment of special programs and teaching services for excep-
tional children. 

§18-20-2. Providing suitable educational facilities, equipment and services. 
§ 18-20-3. County reports. 
§18-20-4. Examination and report by medical or other specialists. 
§ I 8-20-5. Powers and duties of state superintendent. 
§18-20-6. Advisory council for the education of exceptional children. 

§18-20-1. Establishment of special programs and teaching services 
for exceptional children. 

1 In accordance with the following provisions, county boards 
2 of education throughout the state shall establish and maintain 
3 for all exceptional children between five and twenty-three years 
4 of age special educational programs, including but not limited to 
5 special schools, classes, regular classroom programs, home-
6 teaching or visiting-teacher services for such type or classifica-
7 tion as the state board of education shall approve. Provisions 
8 shall be made for educating such exceptional children (includ-
9 ing the handicapped and the gifted) who differ from the average 

10 or normal in physical, mental or emotional characteristics, or in 
11 communicative or intellectual deviation characteristics, or in 
12 both communicative and intellectual deviation characteristics, 

13 to the extent that they cannot be educated safely or profitably 
14 in the regular classes of the public schools or to the extent 
15 that they need special educational provisions within the 
16 regular classroom in order to educate them in accordance 
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17 with their capacities, limitations and needs. In addition, 
18 county boards of education may establish and maintain other 
19 educational services for exceptional children as the state 
20 superintendent of schools may approve. 

21 By the school year beginning on the first day of July, 
22 one thousand nine hundred seventy-four, county boards of 
23 education shall establish and maintain these special educational 
24 programs, including but not limited to special schools, classes, 
25 regular class programs, home-teaching and visiting-teacher 
26 services. The state board of education shall adopt roles and 
27 regulations to advance and accomplish this program. 

28 Nothing in this section shall be construed to prevent county 
29 boards of education from providing special educational pro-
30 grams, including but not limited to special schools, classes, 
31 regular class programs, home-teaching or visiting-teacher 
32 services for such exceptional children who are three years of age 
33 or older. 

§18-20-2. Providing suitable educational facilities, equipment and 
services. 

1 The board of education of each county is empowered and 
2 is responsible for providing suitable educational facilities, spe-
3 cial equipment, and such special services as may be necessary. 
4 Special services include provisions and procedures for finding 
5 and enumerating exceptional children of each type, diagnosis 
6 by appropriate specialists who will certify the child's need and 
7 eligibility for special education and make recommendations for 
8 such treatment and prosthesis as may alleviate his disability, 
9 special teaching by qualified and especially trained teachers, 

10 transportation, lunches, and remedial therapeutic services. 
11 Qualifications of teachers and therapists shall be in accordance 

12 with standards prescribed or approved by the state board of 
13 education. 

14 Counties may provide for educating their resident exceptio-

15 nal children by contracting with other counties or other educa-

16 tional agencies which maintain such special education facili-

17 ties. Fiscal matters will follow policies approved by the state 

18 board of education. 
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§18-20-3. County reports. 

1 Counties maintaining special schools, classes, regular class 
2 programs, home-teaching or visiting services and receiving or 
3 requesting reimbursement from state appropriated funds shall 
4 file with the state superintendent of schools on forms supplied 
5 by his office, applications, annual reports and such other re-
6 ports as he may require. 

§18-20-4. Examination and report by medical or other specialists. 

1 Each child prior to enrolling in a special education program 
2 shall be examined by an appropriate medical specialist, psy-
3 chologist, or educational specialist (reading specialist, speech 
4 and language clinician, or other specialists as required by the 
5 state board of education for specific areas of exceptionality) 
6 who shall report to the county superintendent of schools. The 
7 specialists' report shall carry recommendation for eligibility 
8 and placement in regular school or in the special education 
9 facility, indicate the nature and extent of disability, and advise 

10 with reference to treatment and prosthesis for alleviating the 
11 child's disability. 

12 No educationally exceptional child shall be excused or ex-
13 eluded from attending school except with expressed written 
14 approval of the county superintendent of schools. 

§ 18-20-5. Powers and duties of state superintendent. 

1 The state superintendent of schools shall have power to or-
2 ganize, promote and administer this program under his present 
3 organization and be responsible for: 

4 (1) Stimulating and assisting county boards of education in 
5 establishing, organizing and maintaining special schools, 
6 classes, regular class programs, home-teaching and visiting
? teacher services. 

8 (2) Cooperating with all other public and private agencies 
9 engaged in relieving, caring for, curing, educating and rehabili-

10 tating exceptional children, and in helping coordinate the ser-
11 vices of such agencies. 

12 (3) Preparing the necessary rules, regulations, formula for 

13 distribution of available appropriated funds, reporting forms 
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14 and procedures necessary to define minimum standards in pro-
15 viding suitable facilities for education of exceptional children, 
16 ensuring the employment, certification and approval of quali-
1 7 fied teachers and therapists subject to approval by the state 
18 board of education. 

19 (4) Receiving from county boards of education their appli-
20 cations, annual reports, and claims for reimbursement from 
21 such moneys as are appropriated by the Legislature, auditing 
22 such claims and preparing vouchers to reimburse said counties 
23 the amounts reimbursable to them. 

24 (5) Performing such other duties and assuming such other 
25 responsibilities in connection with this program as may be 
26 needed. 

27 (6) Nothing herein contained shall be construed to prevent 
28 any county board of education from establishing and main-
29 taining special schools, classes, regular class programs, home-
30 teaching or visiting-teaching services out of funds available 
31 from local revenue. 

§ 18-20-6. Advisory council for the education of exceptional chil-

dren. 

1 There shall be an advisory council for the education of 
2 exceptional children which shall advise and consult with 
3 the state board of education on matters pertinent thereto. 
4 The advisory council shall be composed of nine members 
5 appointed by the state superintendent of free schools, four 
6 of which shall be parents of exceptional children utilizing 
7 the services of the special educational programs established 

8 hereunder. Officers and employees of the state shall not be 

9 eligible for appointment to the advisory council. Members shall 

1 O be appointed for terms of three years. The members of the 

11 advisory council shall be citizens and residents of this state, 
12 who by reason of their training, education or experience are 
13 qualified to carry out the functions of the advisory council 
14 under this article. 

15 The first term of office for the members shall begin the 

16 thirtieth day of June, one thousand nine hundred seventy-

17 four. 
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18 At its first meeting, to be held the second Wednesday in 
19 July, one thousand nine hundred seventy-four, the advisory 
20 council shall elect a chairman from among its members, who 
21 shall preside over its meetings until the second Wednesday in 
22 July of the next year. Thereafter, the advisory council shall 
23 elect a chairman on the second Wednesday in July of each year. 

24 All members shall be eligible for reappointment. A member 
25 shall, unless sooner removed, continue to serve until bis term 
26 expires and his successor has been appointed and has qualified. 
27 A vacancy caused by the death, resignation or removal of a 
28 member prior to the expiration of his term shall be filled only 
29 for the remainder of such term. 

30 For the purpose of carrying out its functions under this 
31 article, five members of the advisory council shall constitute 
32 a quorum. The advisory council shall meet at least four times 
33 each year at a building in the state capitol complex and at a 
34 time designated by the chairman. Additional meetings may be 
35 held when called by the chairman or when requested by five 
36 members of the advisory council. 

37 Members of the council shall not receive any compensation 
38 for their services on the council, but shall be reimbursed any 
39 actual expenses incurred by them in carrying out their duties 
40 from funds appropriated to the department of education. 

41 The council shall: 

42 (a) Consult with the state board of education concerning 
43 any rules and regulations formulated by such board in imple-
44 menting this article; 

45 (b) Consider and advise the state board and superintendent 
46 concerning any problems presented to the council; 

47 (c) Hold public meetings at such times and places as the 
48 advisory council deems appropriate; 

49 (d) Periodically review the state plan for special programs 
50 and make any recommendations it may have concerning 

51 changes it may deem proper. 
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CHAPTER 124 
(Com. Sub. for S. I. 81-ly Mr. Hamilton and Mr. Williama) 

[Passed March 7, 1974; in effect from passage. Approved by the Governor.] 

AN ACT to amend chapter eighteen of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, 

by adding thereto a new article, designated article twenty
two-c, relating to state aid to eligible students attending 
Greenbrier College of Osteopathic Medicine, and declara
tion of legislative policy. 

Be it enacted by the Legislature of West Virginia: 

That chap,ter eighteen of the code of West Virginia, one thou
sand nine hundred thirty-one, as amended, be amended by 
adding thereto a new article, designated article twenty-two-c, 
to read as follows: 

ARTICLE 22C. STATE AID FOR STUDENTS ATfENDING GREEN-

BRIER COLLEGE OF OSTEOPATHIC MEDICINE. 

§18-22C-1. Legislative intent. 
§18-22C-2. State aid for students of osteopathy. 

§18-22C-1. Legislative intent. 

1 The Legislature declares that there exists within the 
2 state of West Virginia the Greenbrier College of Osteo-
3 pathic Medicine which is an accredited, private institu-
4 tion of graduate study for the purpose of training doctors 
5 of osteopathic medicine. This article, therefore, is adopted 
6 as a measure of providing additional · graduate education 
7 opportunities to citizens of the state of West Virginia. 

§18-22C-2. State aid for students of osteopathy. 

1 The board of regents is hereby authorized to enter into 
2 a contract with the Greenbrier College of Osteopathic 

3 Medicine to offer training in osteopathic medicine, by the 

4 terms of which the board of regents may obligate itself to 

5 pay such institution within the limits of any appropriation 

6 made for the purpose, a stated amount per year for each 

7 West Virginia student the institution will agree to accept 

8 for training in osteopathic medicine. 
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9 The board of regents shall each year send to the Green-
IO brier College of Osteopathic Medicine a certified list of 
11 all persons, applying to the board for training in osteo-
12 pathic medicine, who are bona fide citizens and residents 
13 of this state prior to the filing of their applications, and 

14 who have completed either within or without the state 
15 the course of study required by such institution as a pre-
16 requisite to the study of osteopathic medicine. 

17 AJJ.y person who receives state aid under this section 
18 shall, upon graduation from an educational institution for 
19 study of osteopathic medicine, be required to practice 
20 osteopathic medicine for a period of two years in this 
21 state, or in lieu thereof shall, within sixty days from the 
22 date of graduation, reimburse the board of regents for any 
23 tuition advance by it in his behalf. 

CHAPTER 125 
(H. B. 668-By Mr. Speaker, Mr. McManu1, and Mr. Seibert) 

(Passed March 8, 1974: Jn effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend article twenty-six, chapter eighteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as amend
ed, by adding thereto a new section, designated section ten-a, 
relating to empowering the West Virginia board of regents to 
enter into contracts for programs, services and facilities with 
other agencies, institutions and bodies. 

Be it enacted by the Legislature of West Virginia: 

That article twenty-six, chapter eighteen of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, be amend
ed by adding thereto a new section, designated section ten-a, to 
read as follows: 

ARTICLE 26. WEST VIRGINIA BOARD OF REGENTS. 

§18-26-l0a. Authority to contract for programs, services and fac

ilities. 

1 The board of regents is authorized and empowered to enter 

2 into contracts and expend funds for programs, services and 
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3 facilities provided by public and private educational institu-
4 tions, associations, boards, agencies, consortia, corporations, 
5 partnerships, individuals and local, state and federal govem-
6 mental bodies within and outside of West Virginia in order 
7 that maximum higher educational opportunities of high quality 
8 may be provided to the citizens of the state in the most econo-
9 mica! manner: Provided, That in no event shall a contract 

10 for such services and facilities be entered into unless the 
11 board has determined that such services and facilities are 
12 necessary and that such services and facilities would be at a 
13 savings to the state. 

14 Notwithstanding the provisions of this section, nothing herein 
15 contained shall supersede the responsibility and respective 
16 duties of the commissioner of finance and administration, the 
17 director of the purchasing division of such department and 
18 the attorney general, for the execution and approval of the 
19 contracts entered into under this article and such contracts 
20 shall be in complete conformity with the provisions of articles 
21 three and five, chapter five-a of this code. 

CHAPTER 126 
(fl. I. 941-ly Mr. Speaker, Mr. McMonus, ond Mr. Soibfft) 

(Passed March 1. J974; in effect from passage. Approvt:d by the Governor.] 

AN ACT to amend article twenty-six, chapter eighteen of the code of 
West Virginia, one thousand nine hundred thirty-one, as amend
ed, by adding thereto a new section, designated section ten-b, 
relating to the participation by the board of regents in regional 
and interstate higher education agreements which provide recip
rocal benefits for participating states. 

Be it enacted by the Legislature of West Virginia: 

That article twenty-six, chapter eighteen of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, be amend

ed by adding thereto a new section, designated section ten-b, to read 

as follows: 
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ARTICLE 26. WEST VIRGINIA BOARD OF REGENTS. 

[Ch. 127 

§18-26-lOb. Authority to participate in reciprocal regional and 
Interstate higher educational agreements. 

1 In order to provide higher educational opportunities at 
2 minimum cost to students and the state, the board of regents, 
3 on behalf of the state of West Virginia, is authorized and em-

4 powered to participate in the Southern Regional Education 
5 Board interstate agreement, namely the Academic Common 
6 Market, and in such other regional and interstate agreements 
7 determined to be mutually beneficial to the citizens of the 

8 participating states and which provide an opportunity for 
9 qualified nonresident students to enroll in selected programs 

10 and curricula on a resident tuition and fee charge basis. The 
11 board of regents is specifically authorized to waive the collec-
12 tion of nonresident tuition and fee charges for students from 
13 other states enrolled in programs and curricula approved by 
14 the board as a part of a regional or interstate agreement. 

CHAPTER 127 
(5. I. 239-By Mr Hubbard) 

[Puaed March 2, 1974; In effect ninety days from passage. Approved by the Governor.] 

AN ACT authorizing the issuance and sale, subsequent to the 
first day of August, one thousand nine hundred seventy
four, by the governor of bonds of the state of West Vir
ginia, under authority of the better school buildings amend
ment of 1972, in the amount not exceeding fifty million dol
lars during the fiscal year ending the thirtieth day of June, 
one thousand nine hundred seventy-five, for the sole pur
pose of raising funds for distribution to county boards of 
education that qualify by meeting conditions, qualifications 
and requirements as are prescribed by general law and used 
and appropriated by such county boards of education solely 
for the construction, renovation or remodeling of elemen
tary or secondary public school buildings or facilities, the 
equipping of the same in connection with any such con-
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struction, renovation or remodeling, and the acquisition 
and preparation of sites for elementary or secondary public 
school buildings or facilities; specifying the powers of and 
limitations upon the governor in the issuance and sale of 
such bonds; prescribing the duties of the auditor and 
treasurer with respect to such bonds; providing for transfer 
and registration fees with respect to registered bonds and 
the disposition of such fees; providing for places of payment 
of principal and interest on such bonds; eX"empting such 
bonds from taxation by the state, or by any county, district 
or municipality thereof; setting forth the form of coupon 
and registered bonds and coupons; establishing a special 
account designated state school buildings bond debt service 
account and stating what moneys shall be deposited therein 
and disposition thereof; providing a covenant between the 
state and the bondholders; providing that the proceeds from 
the sale of the bonds shall be paid into a separate and dis,
tinct account and for expenditures from such account and 
investment of the proceeds in such account; providing that 
the plates, etc., from which the bonds are produced or made 
shall be the property of the state; providing for interim 
certificates in lieu of permanent bonds; providing for the 
state treasurer to be financial advisor; providing for the 
attorney general or his duly appointed legal representative 
to serve as bond counsel; and providing that all necessary 
expenses, including legal expenses approved by the at
torney general, incurred in the execution of this act shall 
be paid out of the state school buildings bond debt service 
account on warrants of the auditor of the state drawn on 
the state treasurer. 

Be it enacted by the Legislature of West Virginia: 

ISSUANCE AND SALE OF SCHOOL BUILDING BONDS. 

§1. 
§2. 
§3. 
§4. 
§5. 

§6. 

§7. 
§8. 

School buildings bonds; amount; when may issue. 
Trall6fer fee; registration fee; where payable; interest rate; tax exempt. 
Form of bond. 
Form of coupon. 
Listing by auditor. 
Establishment of state school buildings bond debt service account; de

posits therein. 

Covenants of state. 

Sale by governor; minimum price. 
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§9. Proceeds paid into separate account; expenditures. 

§ I 0. Plates, etc., property of state. 

§ 11. Auditor to be custodian of unsold bonds. 

§ I 2. Interim certificates. 

§ 13. State treasurer to be financial advisor. 

[Ch. 127 

§ 14. Attorney general or his duly appointed legal representative to serve as 
bond counsel. 

§15. Approval and payment of all necessary expenses. 

§1. School buildings bonds; amount; when may issue. 

1 Bonds of the state of West Virginia, under authority of 
2 the better school buildings amendment of 1972, of the par 
3 value not to exceed fifty million dollars du.ring the fiscal 
4 year ending the thirtieth day of June, one thousand nine 
5 hundred seventy-five, are hereby authorized to be issued 
6 and sold, at some date subsequent to the first day of 
7 August, one thousand nine hundred seventy-four, for the 
8 sole purpose of raising funds for distribution to county 
9 boards of education that qualify by meeting conditions, 

10 qualifications and requirements as are prescribed by gen-
11 eral law and used and appropriated by such county boards 
12 of education solely for the construction, renovation or re-
13 modeling of elementary or secondary public school build-
14 ings or facilities, the equipping of the same in connection 
15 with any such construction, renovation or remodeling, and 
16 the acquisition and preparation of sites for elementary or 
17 secondary public school buildings or facilities. Such 
18 bonds may be issued by the governor in such amounts, in 
19 coupon or registered form, in such denominations, at such 
20 time, after the first day of August, one thousand nine 
21 hundred seventy-four, bearing such date or dates, as the 
22 governor may determine, based upon an examination of 
23 the needs of the various county boards of education which 
24 justify the issuance by the governor of said bonds, and 
25 shall become due and payable serially, annually or semi-
26 annually, in such amounts and mature in such years as 
27 the governor may determine. Such bonds shall mature 
28 within and not exceeding twenty-five years from their 
29 date. The governor must offer said bonds for competitive 
30 bids from recognized financial investment institutions be-
31 fore said bonds may be sold. 
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§2. Transfer fee; registration fee; where payable; interest 
rate; tax exempt. 

1 The auditor and the treasurer are hereby authorized to 
2 arrange for the transfer of registered bonds and for each 
3 such transfer a fee of one dollar shall be charged by and 
4 paid to the state of West Virginia, to the credit of the state 
5 school buildings bond debt service account. Bonds taken 
6 in exchange shall be cancelled by the auditor and trea-
7 surer and be carefully preserved by the treasurer. The 
8 treasurer shall make provisions for registering "payable 
9 to bearer" bonds and for each bond registered a fee of one 

10 dollar shall likewise be charged by and paid to the state 
11 of West Virginia, to the credit of the state school buildings 
12 bond debt service ,account. All such bonds shall be pay-
13 able at the office of the treasurer of the state of West Vir-
14 ginia, or, at the option of the holder, at a bank in the city 
15 of New York to be designated by the governor, or, at the 
16 option of the holder at such other bank or banks, within 
17 the state, as may be designated or approved by the gover-
18 nor. The bonds shall bear interest, paY'able semiannually, 
19 to bearer, at the office of the treasurer of •the state of West 
20 Virginia, at the capitol of the state, or at the banks desig-
21 nated and approved by the governor, upon presentation 
22 and surrender of interest coupons, then due, in the case of 
23 coupon bonds. For the payment of interest on registered 
24 bonds, the treasurer of the state of West Virginia shall 
25 requisition a warrant from the auditor of the state to be 
26 drawn on the state treasurer, and shall mail such warrant 
27 to the registered owner at the address as shown by the 
28 record of registration. Both the principal and interest of 
29 the bonds shall be payable in lawful money of the United 
30 States of America and the bonds shall be exempt from 
31 taxation by the state of West Virginia, or by any county, 
32 district or municipality thereof, which facts shall appear 
33 on the face of the bonds as part of the contract with the 
34 holder thereof. 

§3. Form of bond. 

1 The bonds shall be executed on behalf of the state of 
2 West Virginia, by the manual or facsimile signature of 

3 the treasurer thereof, under the great seal of the state or 
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4 a f,acsimile thereof, and countersigned by the manual or 
5 facsimile signature of the auditor of the state: Provided, 

6 That one of said signatures on said bonds shall be a 
7 manual signature and sa.id bonds shall be in the following 
8 form or to the following effect, as nearly as may be, 
9 namely: 

10 COUPON SCHOOL BUILDINGS BOND 
11 
12 
13 

(Or registered school buildings bond, as the oase may be) 
OF THE 

STATE OF WEST VIRGINIA 
14 $--- No,.·-·············-··-···-

15 The state of West Virginia, under and by virtue of 
16 authority of an amendment to the constitution, which was 
17 proposed by Senate Joint Resolution No. 4, adopted the 
18 ninth day of March, one thousand nine hundred seventy-
19 two, and was ratified by a vote of the people at the gen-
20 eral election on the seventh day of November, one thousand 
21 niine hundred seventy-two, which is hereby made a part 
22 hereof as fully as if set forth at length herein, acknowl-
23 edges itself to be indebted to and hereby promises to pay 
24 to the bearer hereof (in case of a coupon bond) or to 
25 --·····-----······-······-··-········- or assigns (the owner of record, 
26 in case of registered bonds) on the ................ day of 
27 ····-·········-- -- · --·--······• 19 .... -.. , in lawful money of the United 
28 States of America at the office of the treasurer of the state 
29 of West V.h-ginia at the capitol of said state, or, at 
30 -·-···--·------·-·-············--··-··········· bank in the city of New York, or, 
31 at ----·---·-····-- bank, at the option of the hold-
32 er, the sum of ·-----········--·---· dollars, with interest 
33 thereon at ·-··············-···· percent a year from the date, 
34 payable semiannually in like lawful money of the United 
35 States of America at the treasurer's office or banks afore-
36 said, on the ftrst day of ·-······---·----·--·------·-- end the first day 
37 of ----··----------·········-- of each year (and in the oase of cou-
38 pon bonds) according to the tenor of the annexed coupons 
39 bearing the facsimile signature of the treasurer of the 
40 state of West Virrgin:i:a, upon surrender of such coupons. 
41 This bond (in oase of a coupon bond) may be exchanged 
42 for a registered bond of like tenor upon ·application to 
43 the treasurer of the state of West Vrrginia. 
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44 (Redemption provisions, if any, to be inserted here.) 

45 To secure the payment of the principal and interest of 
46 this bond, the st;a,te of West Vixginiia covenants and agrees 
47 with the holder as follows: (1) That this bond shall con-
48 sti-tute a direct and general obligation of the state of West 
49 Virginia; (2) tha.t the full :f,a,ith and credit of the state is 
50 pledged to secure the payment of. the pI1in.cipal and in-
51 terest of this bond; (3) tha.t an annual state tax shall be 
52 collected in an amount sufficient ,to pay as it may accrue 
53 the interest on this bond and the principal as the same 
54 mature; and (4) that to the full enent permitted by the 
55 constitution of West Virginia any of the covenants, agree-
56 ments and provisions of this -act may be enforced in any 
57 court of competent jurisdiction by any holder of such 
58 bonds or of any interest coupon appertaming thereto. 

59 This bond is hereby made exempt from any taxation by 
60 the state of West Virginia, or by any county, district or 
61 municipal corporation thereof. 

62 In testimony whereof, witness ·the manual or mcsimile 
63 signature of the treasurer of the staite of West Virginia, 
64 and the manual or facsimile countersignature of the 
65 auditor of •the state, hereto affixed according to law, dated 
66 the ·····-···-· day of ______ _, one thousand Dline 
67 hundred ············-······-····--·-• and the seal of the state of 
68 West Virginia or a facsimile thereof. 
69 

70 Treasurer of the State of West Virginia 
71 (SEAL) 

72 Countersigned: 
73 
74 Auditor of the State of West Virginia 

§4. Form of coupon. 

1 The form of coupon shall be substantially as follows, 

2 to wit: 

3 STATE OF WEST VIRGINIA 

4 Bond No ....... ---- Coupon No. ______ _ 

5 On the first day of -------, 19 __ , the state 

6 of West Virginia will pay to the bearer, in lawful money 
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7 of the United States of America, at the office of the 
8 treasurer of the state, or, at ______________________________________________ bank 
9 in the city of New York, or, at -------·-------------------------------------, 

10 at the option of the holder, the sum of __________________ _ _ ______ _ 

11 dollars, the same being semiannual interest on School 
12 Buildings Bond No. _____________________________ . 
13 

14 Treasurer of the State of West Virginia 

15 The signature of the treasurer to such coupon shall be 
16 by his facsimile signature and the coupons shall be num-
17 bered in the order of their maturity, from number one 
18 consecutively. The bonds and coupons may be signed, as 
19 provided in this act, by the present treasurer and auditor, 
20 or by any of their respective successors in office, and the 
2-1 bonds signed by 1ihe persons now in the office may be 
22 sold by the governor or his successor in office without being 
23 signed by the successor in office of the present treasurer or 
24 auditor. 

§5. Listing by auditor. 

1 All coupons and registered bonds issued under this act 
2 shall be separately listed by the auditor of the state in 
3 books provided for the purpose, in each case giving the 
4 date, number, character and amount of obligations issued, 
5 and in the case of registered bonds, the name and post-
6 office address of the person, firm or corporation registered 
7 as the owner thereof. 

§6. Establishment of state school buildings bond debt service 
account; deposits therein. 

1 The treasurer shall establish in his office a special ac-
2 count designated state school buildings bond debt service 
3 account. Into such account and from the appropriation 
4 made by the Legislature for such purpose there shaJl be 
5 transferred sufficient moneys to pay the interest as the 
6 same may accrue and the principal as the same mature 
7 on such bonds. Moneys received from transfer and regis-
8 tration fees shall likewise be deposited into said special 
9 account. 

§7. Covenants of state. 
1 The state of West Virginia covenants and agrees with 
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2 the holders of the bonds issued pursuant hereto as fol-

3 lows: (1) That such bonds shall constitute a direct and 
4 general obligation of the state of West Virginia; (2) that 
5 the full faith and credit of the state is hereby pledged to 
6 secure the payment of the principal and interest of such 
7 bonds; (3) that an annual state tax shall be collected in 
8 an amount sufficient to pay as it may accrue the interest 
9 on this bond and the principal as the same mature; and 

10 (4) that to the full extent permitted by the constitution of 
11 West Virginia any of the covenants, agreements and pro-
12 visions of this act may be enforced in any court of compe-

13 tent jurisdiction by any holder of such bonds or of any 

14 interest coupon appertaining thereto. 

§8. Sale by governor; minimum price. 

1 The governor shall sell the bonds herein authorized at 

2 such time or times after the first day of August, one 

3 thousand nine hundred seventy-four, as he may deter-
4 mine necessary to provide funds for the construction, 

5 renovation, remodeling and equipping of elementary or 

6 secondary public school buildings or facilities as herein 
7 provided, and subject to the limitations contained in this 
8 act. All sales shall be at not less than par and accrued in-

9 terest. All interest coupons becoming payable prior to 

10 the sale date shall be cancelled by the treasurer and 
11 rendered ineffective, before the delivery of the bonds so 
12 sold. 

§9. Proceeds paid into separate account; expenditurea. 

1 The proceeds of all sales of bonds herein authorized 

2 shall be paid into a separate and distinct account and shall 

3 be used and appropriated solely for the construction, 

4 renovation, remodeling and equipping of elementary or 

5 secondary public school buildings or facilities as provided 

6 for by the state constitution and the laws enacted there-

7 under. Except for such sums necessary for current operat-
8 ing balances, such account shall be invested and rein-

9 vested in short-term obligations of the United States trea-

10 sury: Provided, That no such investment or reinvestment 
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11 shall adversely affect the current operating balances of 
12 such account. 

§10. Plates, etc., property of state. 

1 The plates, casts, dies or other forms from which the 
2 bonds authorized by this act are produced or made shall 
3 be the property of the state of West Virginia. 

§11. Auditor to be custodian of unsold bonds. 

1 The state auditor shall be the custodian of all unsold 
2 bonds issued pursuant to the provisions of this act. 

§12. Interim certificates. 

1 The governor may authorize the issuance of interim 
2 certificates to be issued to the purchasers of such bonds 
3 to be held by them in lieu of permanent bonds. When 
4 interim certificates are so issued, they shall become full 
5 and legal obligations of the state of West Vir2i,nia under 
6 all of the provisions of this act just as fully and completely 
7 u the permanent bonds. 

§13. State treasurer to be financial advisor. 

1 The state treasurer shall serve as financial advisor to 

2 the governor for the issuance and sale of such bonds. 

§14. Attorney general or his duly appointed legal represent

ative to serve as bond counsel. 

1 The attorney general, or his duly appointed legal repre-

2 aentative shall serve as bond counsel and shall be re-
, 

. 
. . 

3 aponsible for the issuance of a final approving opuuon 

4 regarding the legality of the sale of such bonds. 

§15. Approval and payment of all necessary expenses. 

1 All necessary expenses including legal expenses ap-
, 

t' n 
2 proved by the attorney general, incurred in the execu 10 

3 of this act shall be chargeable to and paid out of the state 

4 school buildings bond debt service account on warrants of 

5 the auditor of the state drawn on the state treasurer. 
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CHAPTER 128 
(Com. Sub. hr S. I. 23-ly Mr. Gainer and Mr. Poffenb■rger) 

[Passed March 9, 1974; In effect Dinety days from passage. Approved by lhe Governor.] 

AN ACT to amend and reenact chapter thirty-two of the code 
of West Virginia, one thousand nine hundred thirty-one, 
as amended; and to further amend said code by adding 
thereto a new chapter, designated chapter thirty-two-a, 
relating to securities generally; enacting the uniform se
curities act; prohibiting fraudulent and other practices 
with respect to securities; relating to and requiring the 
registration of broker-dealers, agents and investment ad
visers and securities; relatin·g to various exempted securi
ties and exempted transactions; relating to administrative 
procedures and investigatory powers; authorizing the is
suance of subpoenas; relating to certain land sales and 
false advertising; relating to the business of issuing and 
selling checks, drafts, money orders, personal money or
ders or other instruments for the transmission or payment 
of money; requiring proof of financial responsibility to en
gage in such business and the deposit of adequate security; 
providing for an annual fee to engage in such business; 
providing certain exemptions; relating to judicial review; 
relating to judicial enforcement and injunctive relief; re
lating to civil penalties; providing criminal offenses and 
penalties; relating to indictments; and providing sever
ability clauses. 

Be it enacted by the LegiBlatuTe of West ViTginia: 

That chapter thirty-two of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, be amended 

d reenacted; and that said code be further amended by ad
:ing thereto a new chapter, designated chapter thirty-two-a, 
all to read as follows: 

Chapter 

32 Uniform Securities Act. 
· 

Land Sales; False Advertising; Issuance and Sale of 
32A. 

Checks, l)rafts, Money Orders, Etc. 
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CHAPTER 32. UNIFORM SECURITIES ACT. 

Article 

1. Fraudulent and Other Prohibited Practices. 

2. Registration of Broker-Dealers, Agents and Investment Advisers. 
3. Registration of Securities. 
4. General Provisions. 

ARTICLE 1. FRAUDULENT AND OTHER PROHIBITED PRACTICES. 

§32-1-101. Sales and purchases. 
§32-1-102. Advisory activities. 

§32-1-101. Sales and purchases. 

1 It is unlawful for any person, in connection with the 
2 offer, sale or purchase of any security, directly or in-

. 3 directly 

4 · (1) to employ any device, scheme or artifice t.o de-
5 fraud; 

6 (2) to make any untrue statement of a material fact 
7 or to omit to state a material fact necessary in order to 
8 make the statements made, in the light of the circum-
9 stances under which they are made, not misleading; or 

10 (3) to engage in any act, practice or course of business 
11 which operates or would operate as a fraud or deceit upon 
12 any person . 

§32-1-102. Advisory activities. 

1 (a) It is unlawful for any person who receives any 
2 consideration from another person primarily for advising 
3 the other person as to the value of securities or their 
4 purchase or sale, whether through the issuance of an-
5 alyses or reports or otherwise, 

6 (1) To employ any device, scheme or artifice to de-
7 fraud the other person; or 
8 (2) To engage in any act, practice or course of busine� 9 which operates or would operate as a fraud or decei 

10 upon the other person . 

11 (b) It is unlawful for any investment adviser to enter 

12 int.o, extend or renew any investment advisory contract 

13 wtless it provides in writing 
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14 (1) that the investment adviser shall not be compen-

15 sated on the basis of a share of capital gains upon or 
16 capital appreciation of the funds or any portion of the 
17 funds of the client; 

18 (2) that no assignment of the contract may be made 
19 by the investment adviser without the consent of the 
20 other party to the contract; and 

21 (3) that the investment adviser, if a partnership, shall 
22 notify the other party to the contract of any change in 
23 the membership of the partnership within a reasonable 
24 time after the change. 

25 Subdivision (1) of this section does not prohibit an in-
26 vestment advisory contract which provides for compen-
27 sation based upon the total value of a fund averaged over 
28 a definite period, or as of definite dates or taken as of a 
29 definite date. "Assignment," as used in subdivision (2) of 
30 this section includes any direct or indirect transfer or hy-
31 pothecation of an investment advisory contract by the 
32 assignor or of a controlling block of the assignor's out-
33 standing voting securities by a security holder of the as--
34 signor; but, if the investment adviser is a partnership, no 
35 assignment of an investment advisory contract is con-
36 sidered to result from the death or withdrawal of a minor-
37 ity of the members of the investment adviser having only 
38 a minority interest in the business of the investment ad-
39 viser, or from the admission to the investment adviser of 
40 one or more members who, after admission, will be only 
41 a minority of the members and will have only a minority 

42 interest in the business. 

43 (c) It is unlawful for any investment adviser to take 

44 or have custody of any securities or funds of any client if 

45 (1) the commissioner by rule prohibits custody; or 

46 (2) in the absence of rule, the investment adviser fails 

47 to notify the commissioner that he has or may have cus-

48 todY· 
REGJSrRA11ON OF BROKER-DEALERS, AGENTS AND 

ARTICLE 
:z. INVESTMENT ADVISERS. 

Registration requirement. 

§3:Z-2-201-
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§32-2-202. Registration procedure. 

§32-2-203. Post-registration provisions. 

[Ch. 128 

§32-2-204. Denial, revocation, suspension, cancellation and withdrawal. 

§32-2-201. Registration requirement. 
1 (a) It is unlawful for any person to transact business 
2 in this state as a broker-dealer or agent unless he is 
3 regist.ered under this chapter. 

4 (b) It is unlawful for any broker-dealer or issuer to 
5 employ an agent unless the agent is registered. The reg-
6 istration of an agent is not effective during any period 
7 when he is not associated with a particular broker-dealer 
8 registered under this chapter or a particular issuer. When 
9 an agent begins or terminates a connection with a broker-

10 dealer or issuer, or begins or terrnina-tes those activities 
11 whkh make him an agent, the agent as well as the 
12 broker-dealer or issuer shall promptly notify the com-
13 missioner. 

14 (c) It is unlawful for any person to transact business 
15 in this 9tate as an investment adviser unless (1) he is so 
16 registered under this chapter, (2) he is registered as a 
17 broker-dealer without the imposition of a condition under 
18 section 204 (b) (5), or (3) his only clients in this state 
19 are investment companies as defined in the Investment 
20 Company Act of 1940 or insurance companies. 

21 (d) Every registration expires one year from its effec-
22 tive date unless renewed. The commissioner by rule or 
23 order may prepare an initial schedule for registration re-
24 newals so that subsequent renewals of registrations effec-
25 tive on -the effective date of this chapter may be staggered 
26 by calenda-r months. For this purpose the commissioner 
27 by rule may reduce the registration fee proportionately. 

§32-2-202. Registration procedure. 

1 (a) A broker-dealer, agent or investment �dvis�r may 

2 obtain an -initial or renewal registration by fibng with the 

3 commissioner an application together with a consent � 
4 service of process pursuant to section 414 (g) · The app_ q-

. • · the cornmlS· 
5 cation shall contain whatever mforma,t.1on 

(l) 
6 sioner by rule requires concerning such. m�tt::5 ; the 
7 the applicant's firm and place of organtzatio , ( 
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8 applicant's proposed method of doing business; (3) the 
9 qualifications and business history of the applicant; in the 

10 case of a broker-dealer or investment adviser, the quali
n fications and business history of any partner, officer or 
12 director, any person occupying a similar status or per-
13 forming similar functions, or any person directly or in-
14 directly controlling the broker-dealer or investment 
15 adviser; and, in the case of an investment adviser, the 
16 qualifications and business hlstory of any employee; (4) 
17 any injunction or administrative order or conviction of a 
18 misdemeanor involving a security or any aspect of the 
19 securities business and any conviction of a felony; and (5) 
20 the applicant's financial condition •and history. The com-
21 missioner may by rule or order require an applicant for 
22 initial registration •to publish an announcement of the 
23 application as a Class I legal advertisement in compliance 
24 witil the provisions of article three, chapter fifty-nine of 
25 this code, and the publication area or areas for such pub-
26 l!ication shall be specified by the commissioner. If no de-
27 nial order is in effect and no proceeding is pending under 
28 section 204, registration becomes effective at noon of the 
29 thirtieth day after an application is filed. The commis-
30 sioner may by rule or order specify an earlier effective 
31 date, and he may by order defer the effective date until 
32 noon of •the thirtieth day after the filing of any amend-
33 ment. Registration of a broker-dealer automatically con-
34 stitutes registration of any agent who is a partner, offi-
35 cer or director, or a person occupying a similar status or 
36 perfonrung similar functions, as designated by the broker-
37 dealer in writing to the commissioner and approved in 
38 writing by the commissioner. 

39 

40 

(b) Every applicant for initial or renew� registration 
shall pay •a filing fee of one hundred dollars m the case of 

41 a broker-dealer, fifrteen dollars ,in th� case of an a�ent, 

42 and fifteen dollars in th� case of � mvestment ad�r. 

43 When application is denied or withdrawn, the COIIUIUS• 
. sh·all reta:in all of the fee. 

44 sioner 
A registered broker-dealer or investment adviser 45 (c) fil an application for regi!Jtration of a successor, 

46 rnay e 
not the successor is then in existence, for the 

47 whether or 



724 SECURITIES [Ch. 128 

48 unexpired porttion of the year. A filing fee of five dollars 
49 shall be paid. 

50 
51 

(d) The commissioner may by rule require a minimum 
capital for registered broker-dealers and investment ad-

52 visers. 

53 (e) The commissioner may by rule require registered 
54 broker-dealers, agents and investment advisers to post 
55 surety bonds in amoUllJts up to ten thousand dollars, and 
56 may determine their conditions. Any appropriate deposit 
57 of cash or securities shall be accepted in lieu of any bond 
58 so required. No bond may be required of any registrant 
59 whose net capital, which may be defined by rule, exceed& 
60 twenty-five thousand dollars. Every bond shall provide for 
61 suit thereon by any person who has a cause of action un-
62 der section 410 and, if the commissioner by rule or order 
63 requires, by any person who has a cause of action not 
64 arising under ·this chapter. Every bond shall provide that 
65 no suit may be maintained to enforce any liability on the 
66 bond unless brought within two years after the sale or 
67 other act upon which it is based. 

§32-2-203. Post-registration provisions. 

1 (a) Every registered broker-dealer and investment 
2 adviser shall make and keep such accounts, correspon-
3 · dence, memoranda, papers, books and other records as the 
4 commissioner by rule prescribes. All records so required 
5 shall be preserved for three years unless the commissioner 
6 by rule prescribes otherwise for particular types of 
7 records. 

8 (b) Every registered broker-dealer and investment 
9 adviser shall file such financial reports as the commis-

10 sioner by rule prescribes. 

11 (c) If the information contained in any document filed 
12 with the commissioner is or becomes inaccurate or in-
13 complete in any material respect, the registrant shall 
14 promptly file a correcting amendment unless notification 
15 of the correction has been given under section 201 (b). 

16 (d) All the records referred to in subsection (a) are 

17 subject at any time or from time to time to such reason-
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18 able periodic, special or other examinations by representa-
19 tives of the commissioner, within or without this state, as 
20 the commissioner deems necessary or appropriate in the 
21 public interest or for the protection of investors. For the 
22 purpose of avoiding unnecessary duplication of examina-
23 tions, the commissioner, insofar as he deems it practicable 
24 in administering this subsection, may cooperate with the 
25 securities administrators of other states, the securities and 
26 exchange commission, and any national securities ex-
27 change or national securities association registered under 
28 the Securities Exchange Act of 1934. 

§32-2-204. Denial, revocation, suspension, cancellation and 
withdrawal of registration. 

1 (a) The commissioner may by order deny, suspend or 
2 revoke any registration if he finds (1) that the order is in 
3 the public interest and (2) that the applicant or registrant 
4 or, in the case of a broker-dealer or investment adviser, 
5 any partner, officer or director, any person occupying a 
6 similar status or performing similar functions, or any per-
7 son directly or indirectly controlling the broker-dealer or 
8 investment adviser 

9 (A) has filed an application for registration which as 
10 of its effective date, or as of any date after filing in the case 
11 of an order denying effectiveness, was incomplete in any 
12 material respect or contained any statement which was, 
13 in light of the circumstances under which it was made, 
14 false or misleading with respect to any material fact; 

15 (B) has willfully violated or willfully failed to com-
16 ply with any provision of this chapter or a predecessor 
17 act or any rule or order under this chapter or a predeces-
18 sor act; 

19 (C) has been convicted, within the past ten years, of 
20 any misdemeanor involving a security or any aspect of the 
21 securities business, or any felony; 

22 (D) is permanently or temporarily enjoined by any 
23 court of competent jurisdiction from engaging in or con-
24 tinuing any conduct or practice involving any aspect of 
25 the securities business; 
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26 (E) is the subject of an order of the commissioner 
27 denying, suspending or revoking registration as a broker-
28 dealer, agent or investment adviser; 

29 (F) is the subject of an order entered within the past 
30 five years by the securities administrator of any other 
31 state or by the securities and exchange commission deny-
32 ing or revoking registration as a broker-dealer, agent or 
33 investment adviser, or the substantial equivalent of those 
34 terms as defined in this chapter, or is the subject of an 
35 order of the securities and exchange commission suspend-
36 ing or expelling him from a national securities exchange 
37 or national securities association registered under the Se-
38 curities Exchange Act of 1934, or is the subject of a United 
39 States post office fraud order; but (i) the commissioner 
40 may not institute a revocation or suspension proceeding 
41 under subdivision (F) more than one year from the date 
42 of the order relied on, and (ii) he may not enter an order 
43 under subdivision (F) on the basis of an order under an-
44 other state act unless that order was based on facts which 
45 would currently constitute a ground for an order under 
46 this section; 

47 (G) has engaged in dishonest or unethical practices in 
48 the securities business; 

49 (H) is insolvent, either in the sense that his liabilities 
50 exceed his assets or in the sense that he cannot meet his 
51 obligations as they mature; but the commissioner may not 
52 enter an order against a broker-dealer or investment ad-
53 viser under this subdivision without a finding of in-
54 solvency as to the broker-dealer or investment adviser; 
55 or 

56 (I) is not qualified on the basis of such factors as train-
57 ing, experience and knowledge of the securities business, 
58 except as otherwise provided in subsection (b). 

59 The commissioner may by order deny, suspend or re-
60 voke any registration if he finds (1) that the order is in 
61 the public interest and (2) that the applicant or registrant 

62 (J) has failed reasonably to supervise his agents if he 
63 is a broker-dealer or his employees if he is an investment 

64 adviser; or 
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65 (K) has failed to pay the proper filing fee; but the 
66 commissioner may enter only a denial order under this 
67 subdivision, and he shall vacate any such order when the 
68 deficiency has been corrected. 

69 The commissioner may not institute a suspension or 
70 revocation proceeding on the basis of a fact or transaction 
71 known to him when registration became effective unless 
72 the proceeding is instituted within the next thirty days. 

73 (b) The following provisions govern the application of 
74 section 204(a) (2) (I): 

75 (1) The commissioner may not enter an order against 
76 a broker-dealer on the basis of the lack of qualification of 
77 any person other than (A) the broker-dealer himself if 
78 he is an individual or (B) an agent of the broker-dealer. 

79 (2) The commissioner may not enter an order against 
80 an investment adviser on the basis of the lack of qualifica-
81 tion of any person other than (A) the investment adviser 
82 himself if he is an individual or (B) any other person who 
83 represents the investment adviser in doing any of the acts 
84 which may make him an investment adviser. 

85 (3) The commissioner may not enter an order solely 
86 on the basis of lack of experience if the applicant or regis-
87 trant is qualified by training or knowledge or both. 

88 (4) The commissioner shall consider that an agent who 
89 will work under the supervision of a registered broker-
90 dealer need not have the same qualifications as a broker-
91 dealer. 

92 
93 
94 
95 
96 
97 
98 

(5) The commissioner shall consider that an invest
ment adviser is not necessarily qualified solely on the basis 
of experience as a broker-dealer or agent. When he finds 
that an applicant for initial or renewal registration as a 
broker-dealer is not qualified as an investment adviser, 
he may by order condition the applicant's registration as 
a broker-dealer upon his not transacting business in this 

99 state as an investment adviser. 

100 (6) The commissioner may by rule provide for an 

101 examination, which may be written or oral or both, to be 
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102 taken by any class of or all applicants, as well as persons 
103 who represent or will represent an investment adviser in 
104 doing any of the acts which make him an investment ad-
105 viser. 

106 (c) The commissioner may by order summarily post-
107 pone or suspend registration pending final determination 
108 of any proceeding under this section. Upon the entry of 
109 the order, the commissioner shall promptly notify the ap-
110 plicant or registrant, as well as the employer or prospec-
111 tive employer if the applicant or registrant is an agent, 
112 that it has been entered and of the reasons therefor and 
113 that within fifteen days after the receipt of a written re-
114 quest the matter will be set down for hearing. If no 
115 hearing is requested and none is ordered by the com-
116 missioner, the order will remain in effect until it is modi-
117 fled or vacated by the commissioner. If a hearing is re-
118 quested or ordered, the commissioner, after notice of and 
119 opportunity for hearing, may modify or vacate the order 
120 or extend it until final determination. 

121 (d) If the commissioner finds that any registrant or 
122 applicant for registration is no longer in existence or has 
123 ceased to do business as a broker-dealer, agent or invest-
124 ment adviser, or is subject to an adjudication of mental 
125 incompetence or to the control of a committee, conservator 
126 or guardian, or cannot be located after reasonable search, 
127 the commissioner may by order cancel the registration or 
128 application. 

129 (e) Withdrawal from registration as a broker-dealer, 
130 agent or investment adviser becomes effective thirty days 
131 after receipt of an application to withdraw or within such 
132 shorter period of time as the commissioner may determine, 
133 unless a revocation or suspension proceeding is pending 
134 when the application is filed or a proceeding to revoke or 
135 suspend or to impose conditions upon the withdrawal is 
136 instituted within thirty days after the application is filed. 
137 If a proceeding is pending or instituted, withdrawal be-
138 comes effective at such time and upon such conditions as 
139 the commissioner by order determines. If no proceeding 
140 is pending or instituted and withdrawal automatically be-
141 comes effective, the commissioner may nevertheless in-
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142 stitute a· revocation or suspension proceeding under sec-
143 tion 204 (a) (2) (B) within one year after withdrawal 
144 became effective and enter a revocation or suspension 
145 order as of the last date on which registration was effec-
146 tive. 

147 (f) No order may be entered under any part of this 
148 section except the first sentence of subsection (c) without 
149 (1) appropriate prior notice to the applicant or regis,-
150 trant (as well as the employer or prospective employer 
151 if the applicant or registrant is an agent), (2) opportunity 
152 for hearing, and (3) written findings of fact and conclu-
153 sions of law. 

ARTICLE 3. REGISTRATION OF SECURITIES. 

§32-3-301. Registration requirements. 
§32-3-302. Registration by notification. 

§32-3-303. Registration by coordination. 
§32-3-304. Registration by qualification. 
§32-3-305. Provisions applicable to registration generally. 
§32-3-306. Denial, suspension and revocation of registration. 

§32-3-301. Registration requirement. 

1 It is unlawful for any person to offer or sell any se-
2 curity in this state unless (1) it is registered under this 
3 chapter or (2) the security or transaction is exempted 
4 under section 402. 

§32-3-302. Registration by notification. 

1 (a) The following securities may be registered by 
2 notification, whether or not they are also eligible for 
3 registration by coordination under section 303: 

4 (1) Any security, other than a security with a fixed 
5 maturity or a fixed interest or dividend provision, whose 
6 issuer and any predecessors have been in continuous 
7 operation for at least five years if (A) there has been 
8 no default during the current fiscal year or within the 
9 three preceding fiscal years in the payment of principal, 

10 interest or dividends on any security of the issuer (or 
11 any predecessor) with a fixed maturity or a fixed interest 
12 or dividend provision, and (B) the issuer and any prede-
13 cessors during the past three fiscal years have had 
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14 average net earnings, determined in accordance with 

15 generally accepted accounting practices, (i) which are 
16 applicable to all securities without a fixed maturity or 
17 a fixed interest or dividend provision outstanding at the 
18 date the registration statement is filed and equal at least 
19 five percent of the amount of such outstanding securities 
20 (as measured by the maximum offering price or the 
21 market price on a day, selected by the registrant, within 
22 thirty days before the date of filing the registration 
23 statement, whichever is higher, or book value on a day, 
24 selected by the registrant, within ninety days of the 
25 date of filing the registration statement to the extent 
26 that there is neither a readily determinable market price 
27 nor a cash offering price), or (ii) which, if the issuer and 
28 any predecessors have not had any security of the type 
29 specified in clause (i) outstanding for three full fiscal 
30 years, equal at least five percent of the amount (as mea-
31 sured in clause (i)) of all securities which will be out-
32 standing if all the securities being offered or proposed 

33 to be offered (whether or not they are proposed to be 
34 registered or offered in this state) are issued; 

35 (2) any security (other than a certificate of interest 
36 or participation in an oil, gas or mining title or lease or 
37 in payments out of production under such a title or lease) 
38 registered for nonissuer distribution if (A) any security 

39 of the same class has ever been registered under this 
40 chapter or a predecessor act, or (B) the security being 
41 registered was originally issued pursuant to an exemp--

. 42 tion under this chapter or a predecessor act. 

43 (b) · A registration statement under this section shall 
44 contain the following information and be accompanied 
45 by the following documents in addition to the informa-
46 tion specified in section 305 (c) and the consent to service 
47 of process required by section 414(g): 

48 (1) A statement demonstrating eligibility for regis-
. 49 tration by notification; 

50 (2) with respect to the issuer and any significant 
51 subsidiary: Its name, address and form of organization; 
52 the state (or foreign jurisdiction) and the date of its 
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53 organization; and the general character and location of 
54 its business; 

55 (3) with respect to any person on whose behalf any 
56 part of the offering is to be made in a nonissuer distri-
57 bution: His name and address; the amount of securities 
58 of the issuer held by him as of the date of the filing of 
59 the registration statement; and a statement of his reasons 
60 for making the offering; 

61 (4) a description of the security being registered; 

62 (5) the information and documents specified in sub-
63 divisions (8), (10) and (12) of section 304(b); and 

64 
66 
66 
67 
68 
69 
70 
71 
72 
73 

(6) in the case of any registration under section 
302 (a) (2) which does not also satisfy the conditions of 
section 302(a) (1), a balance sheet of the issuer as of a 
date within four months prior to the filing of the regis
tration statement, and a summary of earnings for each 
of the two fiscal years preceding the date of the balance 
sheet and for any period between the close of the last 
fiscal year and the date of the balance sheet, or for the 
period of the issuer's and any predecessors' existence if 
less than two years. 

74 (c) If no stop order is in effect and no proceeding is 
75 pending under section 306, a registration statement under 
76 this section automatically becomes effective at three 
77 o'clock in the afternoon of the full business day after the 
78 filing of the registration statement or the last amend-
79 ment, or at such earlier time as the commissioner deter-
80 mines. 

§32-3-303. Registration by coordination. 

1 (a) Any security for which a registration statement 
2 has been filed under the Securities Act of 1933 in connec-
3 tion with the same offering may be registered by coordi-
4 nation. 

5 (b) A registration statement under this section shall 
6 contain the following information and be accompanied 
7 by the following documents in addition to the information 
8 specified in section 305(c) and the consent to service of 
9 process required by section 414 (g): 
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10 (1) Three copies of the latest form of prospectus filed 
11 under the Securities Act of 1933; 

12 (2) If the commissioner by rule or otherwise requires, 
13 a copy of the articles of incorporation and bylaws (or their 
14 substantial equivalents) currently in effect, a copy of any 
15 agreements with or among underwriters, a copy of any 
16 indenture or other instrument governing the issuance of 
17 the security to be registered, and a specimen or copy of 
18 the security; 

19 (3) If the comm1ss1oner requests, any other infor-
20 mation, or copies of any other documents, filed under the 
21 Securities Act of 1933; and 

·22 (4) An undertaking to forward all future amendments 
23 to the federal prospectus, other than an amendment which 
24 merely delays the effective date of the registration state-
25 ment, promptly and in any event not later than the first 
26 business day after the day they are forwarded to or filed 
27 with the securities and exchange commission, whichever 
28 first occurs. 

29 (c) A registration statement under this section auto-
30 matically becomes effective at the moment the federal 
31 registration statement becomes effective if all the follow-
32 ing conditions are satisfied: (1) No stop order is in effect 
33 and no proceeding is pending under section 306; (2) the 
34 registration statement has been on file with the com-
35 missioner for at least ten days; and (3) a statement of 
36 the maximum and minimum proposed offering prices 
37 and the maximum underwriting discounts and the com-
38 missions has been on file for two full business days or 
39 such shorter period as the commissioner permits by rule 
40 or otherwise and the offering is made within those limi-
41 tations. The registrant shall promptly notify the commis-
42 sioner by telephone or telegram of the date and time when 
43 the federal registration statement became effective and 
44 the content of the price amendment, if any, and shall 
45 promptly file a post-effective amendment containing the 
46 information and documents in the price amendment. 
47 "Price amendment" means the final federal amendment 
48 which includes a statement of the offering price, under-
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49 writing and selling discounts or commissions, amount of 
50 proceeds, conversion rates, call prices and other matters 
51 dependent upon the offering price. Upon failure to receive 
52 the required notification and post-effective amendment 
53 with respect to the price amendment, the commissioner 
54 may enter a stop order, without notice or hearing, retro-
55 actively denying effectiveness to the registration state-
56 ment or suspending its effectiveness until compliance with 
57 this subsection, if he promptly notifies the registrant by 
58 telephone or telegram (and promptly confirms by letter or 
59 telegram when he notifies by telephone) of the issuance 
60 of the order. If the registrant proves compliance with the 
61 requirements of this subsection as to notice and post-effec-
62 tive amendment, the stop order is void as of the time 
63 of its entry. The commissioner may by rule or otherwise 
64 waive either or both of the conditions specified in sub-
65 divisions (2) and (3) of subsection (b). If the federal reg-
66 istration statement becomes effective before all the condi-
67 tions in this subsection are satisfied and they are not 
68 waived, the registration statement automatically becomes 
69 effective as soon as all the conditions are satisfied. If the 
70 registrant advises the commissioner of the date when the 
71 federal registration statement is expected to become ef-
72 fective, the commissioner shall promptly advise the regis-
73 trant by telephone or telegram, at the registrant's expense 
74 whether all the conditions are satisfied and whether he 
75 then contemplates the institution of a proceeding under 
76 section 306; but this advice by the commissioner does not 
77 preclude the institution of such a proceeding at any time. 

§32-3-304. Registration by qualification. 

1 (a) Any security may be registered by qualification. 

2 (b) A registration statement under this section shall 
3 contain the following information and be acoompanded by 
4 the following documents in addition to the information 
5 specified in section 305 (c) and the consent to service of 
6 process required by section 414 (g): 

7 (1) With respect to the issuer and any significant 
8 subsidiary: Its name, addre6S and form of organization; 

9 the state or foreign jurisdiction and date of its organiza-



734 SECURITIES [Cb. 128 

10 tion; the general character and location of its business; a 
11 descriiption of its physieal pmperties and equipment; and 
12 a statement of the general competitive conditions in the 
13 industry or business in which it is or will be engaged; 

14 (2) with respect to every director and officer of the 
15 issuer, or person occupying a similar status or performing 
16 similar functions: His name, address and principal occu-
17 pation for the past five years; the amount of securities 
18 of the issuer held by him as of a specified date within 
19 thirty days of the filing of the registration st&temerut; the 
20 amount of the securities covered by the registration 
21 statement to which he has indicated his intention to 
22 subscribe; and a description of any material interest in any 
23 material transaction with the issuer or any significant 
24 subsidiary effected within the past three years or pro-
25 posed to be effected; 

26 
27 
28 
29 
30 
31 

32 
33 
34 
35 
36 

(3) with respect to persons covered by subdivision (2) : 
The remuneration paid during the past twelve months and 
estimated to be paid during the next twelve months, di
rectly or indirectly, by the .issuer (together with all 
predecessors, parents, subsidiaries and affiliates) to all 
those persons in the aggregate; 

(4) with respect to any person owning of record, or 
benefidally if known, ten percent or more of the out
standing sha:res of any claai of equity security of the 
.issuer: The information specified in subdivision (2) other 
than his occupation; 

37 (5) with respect to every promoter if the issuer was 
38 organized within the past three years: The informa,tion 
39 specified in subdivision (2), any amount paid to h.im with-
40 dn that period or inltended to be paid to him, and the 
41 consideration for any such payment; 

42 
43 
44 
45 
46 

(6) with respect to any person on whose behali any 
part of the offering is to be made in a nonissuer distribu
tion: His name and address; the amount of securities of 
the issuer held by him as of the darte of the filing of the 
registration statement; a descr.iption of any material in-

47 terest in any material transaction with the issuer or any 
48 significant subsidiary effected within the past three years 
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49 or proposed to be effected; and a statement of his reasons 
50 for making the offering; 

51 (7) the capitalization and long-term debt (on both a 
· 52 current and a pro forma basis) of the issuer and any 

53 significant subsidiary, including a description of each 
54 security outstanding or being registered or otherwise 
55 offered, and a statement of the amount and kind of 
56 consideration (whether in the form of cash, physical as-
57 sets, services, patents, goodwill or anything else) for which 
58 the issuer or any subsidiary has issued any of its securities 
59 within the past two years or is obligated to issue any of 
60 its securities; 

61 (8) the ldnd and amount of securities to be offered; 
62 the proposed offering price or the method by which it is to 
63 be computed; any variation therefrom at which any pro-
64 portion of the offering is to be made to any person or class 
65 of persons other than the underwriters, with a specifica-
66 ,tion of any such person or class; the basis upon which the 
67 offering is to be made if otherwise than for cash; the esti-
68 mated aggregate underwriting and selling discounts or 
69 commissions and finders' fees (including separately cash, 
70 securities, contracts or anything else of va!lue to accrue to 
71 the underwri,ters or finders in connection with the offer-
72 ing) or, if the selling discounts or commissions are 
73 variable, the basis of determining them and their maxi-
74 mum and minimum amounts; the estimated amounts of 
75 other selling expenses, including legal, engineer.ing and 
76 accounting charges; the name and address of every un-
77 derwriter and every recipient of a finder's fee; a copy of 
78 any underwriting or selling-group agreement pursuant 
79 to which the distribution is to be made, or the proposed 
80 form of any such agreement whose terms have not yet 
81 been determined; and a description of the plan of distrl-
82 bution of any securities which are to be offered otherwise 
83 than through an underwriter; 

84 (9) the estimated cash proceeds to be received by the 
85 issuer from the offering; the purposes for which the 

86 proceeds are to be wied by the issuer; the amount to be 

87 used for each purpose; the order or priority in which the 

88 proceeds will be used for the purpose stated; the amounts 
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89 of any funds to be raised from other sources ix> achieve 
90 the purposes stated; ·the sources of any such funds; and, if 

91 any part of the proceeds is to be used to acquire any prop-
92 erty (including goodwill) otherwise than in the ordinary 
93 course of business, the names and addresses of the ven-
94 dors, the purchase price, the names of any persons who 
95 have received commissions -in connection with the acqui-
96 sition and the amounts of any such commissions and any 
97 other expense in connection with the acquisi,tion (includ-
98 ing the cost of borrowing money to finance the acqw.

. 99 sition) ; 

100 (10) a description of any stock options or other security 
101 options outstanding, or to be created in connection with 
102 the offering, together with the amount of any such options 
103 held: or t,o be held by every person required to be named 
104 in subdivision (2), (4), (5), (6) or (8) and by any per-
105 son who holds or will hold ten percent or more in the 
106 aggregate of any such options; 

107 (11) the dates of, parties to, and general effect concisely 
108 stated of, every management or other material contract 
109 made or to be made otherwise than in the ordinary 
110 course of business if it is to be performed in whole or in 
111 part at or after the filing of the registration statement or 
112 was made within the past two years, togel:her with a copy 
113 of every such contract; and a description of any pending 
114 litigation or proceeding to which the issuer is a party and 
ll-5 which materially affects its business or assets (including 
116 any such litigation or proceeding lmown to be contem-
117 plated by governmental authorities); 

118 (12) a copy of any prospectus, pamphlet, ciroular, form 
119 letter, advertisement or other sales literature intended 
120 as of the effective date to be used in connection with the 
121 offering; 

122 (13) a specimen or copy of the security being regis-
123 tered; a copy of the .issuer's articles of incorporation and 
124 bylaws, or their substantial equivalenit.s, as c:urrenitly in 
125 effect; and a copy of any indenture or other mstrument 
126 covering the security ix> be registered; 

127 (14) a signed or conformed copy of an opinion of coun-
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128 sel as to the legality of the security being registered (with 
129 an English translation if it is in a foreign language), 
130 which shall state whether the security when sold will be 
131 legally issued, fully paid and nonassessable, and, if a debt 
132 security, a binding obligation of the issuer; 

133 (15) the written consent of any accountant, engineer, 
134 appraiser or other person whose profession gives authority 
135 to a statement made by him, if any such person is named 
136 as having prepared or certified a report or valuation 
137 {other than a public and offi.dal document or statement) 
138 which is used in connection with the registration staite-
139 menrt; 

140 (16) a balance sheet of the issuer as of a date within 
141 four months prior to the filing of •the registration state-
142 ment; a profit and loss statement and analysis of surplus 
143 for each of the three fiscal years preceding the date of the 
144 balance sheet and for any period between the close of the 
145 last fiscal year and the date of .the balance sheet, or for 
146 ·the period of the issuer's and any predecessors' existence 
147 il less than three years; and, jf any part of the proceeds 
148 of the offering is to be applied to the purchase of any 
149 business, the same financial statements which would be 
150 required if that business were the registrant; and 

151 (17) such additional information as the commissioner 
152 requires by rule or order. 

153 (c) A registration statement under this section becomes 
154 effective when the commissioner so orders. 

155 ( d) The commissioner may by rule or order require as 
156 a condition of registration under this section that a pros-
157 pectus containing any designated part of rthe information 
158 specified in subsection (b) be sent or given to each person 
159 to whom an offer is made before or concurrently with (1) 
160 the first written offer made to him (otherwise than by 
161 means of a public advertisement) by or for the account of 
162 the issuer or any other person on whose behalf the offer-
163 ing is being made, or by any underwriter or broker-dealer 
164 who is offering part of an unsold allotment or subscrip-
165 tion taken by him as a participant in the distribution, (2) 
166 the confirmation of any sale made by or for ·the account of 
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167 any such person, (3) payment pursuant to any such sale, 
168 or (4) delivery of the security pursuant to any such sale, 
169 whichever first occurs. 

§32-3-305. Provisions applicable to registration generally. 

1 (a) A registration statement may be filed by the 
2 issuer, any other person on whose behalf the offering 
3 is to be made, or a registered broker-dealer. 

4 (b) Every person filing a registration statement shall 
5 pay a filing fee of one twentieth of one percent of the 
6 maximum aggregate offering price at which the registered 
7 securities are to be offered in this state, but the fee 
8 shall in no case be less than fifty dollars or more than 
9 fifteen hundred dollars. When a registration statement 

10 is withdrawn before the effective date or a preeffective 
11 stop order is entered under section 306, the commissioner 
12 shall retain all of the fee. 

13 
14 

15 
16 
17 
18 

19 
20 

(c) Every registration statement shall specify (1) the 
amount of securities to be offered in this state; (2) the 
states in which a registration statement or similar docu
ment in connection with the offering has been or is to 
be filed; and (3) any adverse order, judgment or decree 
entered in connection with the offering by the regulatory 
authorities in each state or by any court or the securities 
and exchange commission. 

21 ( d) Any document filed under this chapter or a prede-
22 cessor act within five years preceding the filing of a 
23 registration statement may be incorporated by reference 
24 in the registration statement to the extent that the docu-
25 ment is currently accurate. 

26 (e) The commissioner may by rule or otherwise per-
27 mit the omission of any item of information or document 
28 from any registration statement. 

29 (f) In the case of a nonissuer distribution, informa-
30 ti.on may not be required under section 304 or 305(j) 
31 unless it is known to the person filing the registration 
32 statement or to the persons on whose behalf the distri-
33 bution is to be made, or can be furnished by them without 
34 unreasonable effort or expense. 
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35 (g) The commissioner may by rule or order require 
36 as a condition of registration by qualification or coordi-
37 nation (1) that any security issued within the past three 
38 years or to be issued to a promoter for a consideration 
39 substantially different from the public offering price, or 
40 to any person for a consideration other than cash, be 
41 deposited in escrow; and (2) that the proceeds from the 
42 sale of the registered security in this state be impounded 
43 until the issuer receives a specified amount from the sale 
44 of the security either in this state or elsewhere. The 
45 commissioner may by rule or order determine the condi-
46 tions of any escrow or impounding required hereunder, but 
47 he may not reject a depository solely because of location 
48 in another state. 

49 (h) The commissioner may by rule or order require 
50 as a condition of registration that any security registered 
51 by qualification or coordination be sold only on a specified 
52 form of subscription or sale contract, and that a signed 
53 or conformed copy of each contract be filed with the 
54 commissioner or preserved for any period up to three 
55 years specified in the rule or order. 

56 (i) Every registration statement is effective for one 
57 year from its effective date, or any longer period during 
58 which the security is being offered or distributed in a 
59 nonexempted transaction by or for the account of the 
60 issuer or other person on whose behalf the offering is 
61 being made or by any underwriter or broker-dealer who 
62 is still offering part of an unsold allotment or subscrip-
63 tion taken by him as a participant in the distribution, 
64 except during the time a stop order is in effect under 
65 section 306. All outstanding securities of the same class 
66 as a registered security are considered to be registered 
67 for the purpose of any nonissuer transaction (1) so long 
68 as the registration statement is effective and (2) between 
69 the thirtieth day after the entry of any stop order sus-
70 pending or revoking the effectiveness of the registration 
71 statement under section 306 (if the registration state-
72 ment did not relate in whole or in part to a nonissuer 

73 distribution) and one year from the effective date of the 

74 registration statement. A registration statement may not 
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75 be withdrawn for one year from its effective date if any 
76 securities of the same class are outstanding. A registra-
77 tion statement may be withdrawn otherwise only in the 
78 discretion of the commissioner. 

79 (j) So long as a registration statement is effective, the 
80 commissioner may by rule or order require the person 

81 who filed the registration statement to file reports, not 
82 more often than quarterly, to keep reasonably current 
83 the information contained in the registration statement 
84 and to disclose the progress of the offering. 

85 (k) A registration statement relating to a security 
86 issued by a face amount certificate company or a re-
87 deemable security issued by an open-end management 
88 company or unit investment trust, as those terms are 
89 defined in the Investment Company Act of 1940, may be 
90 amended after its effective date so as to increase the 
91 securities specified as proposed to be offered. Such an 
92 amendment becomes effective when the commissioner 
93 so orders. Every person filing such an amendment shall 
94 pay a filing fee, calculated in the manner specified in 
95 subsection (b), with respect to the additional securities 
96 proposed to be offered. 

§32-3-306. Denial, suspension and revocation of registration. 

1 (a) The commissioner may issue a stop order denying 
2 effectiveness to, or suspending or revoking the effective-
3 ness of, any registration statement if he finds (1) that 
4 the order is in the public interest and (2) that 

5 (A) the registration statement as of its effective date 
6 or as of any earlier date in the case of an order denying 
7 effectiveness, or any amendment under section 305(k) 
8 as of its effective date, or any report under section 305(j) 

9 is incomplete in any material respect or contains any 

10 statement which was, in the light of the circumstances 
11 under which it was made, false or misleading with respect 
12 to any material fact; 

13 (B) any provision of this chapter or any rule, order 
14 or condition lawfully imposed under this chapter has 
15 been willfully violated, in connection with the offering, 
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16 by (i) the person filing the registration statement, (ii) 
17 the issuer, any partner, officer or director of the issuer, 
18 any person occupying a similar status or performing 
19 similar functions, or any person directly or indirectly 
20 controlling or controlled by the issuer, but only if the 
21 P,erson filing the registration statement is directly or in-
22 directly controlled by or acting for the issuer, or (ill) 

23 any underwriter; 

24 (C) the security registered or sought to be registered 
25 is the subject of an administrative stop order or similar 
26 order or a permanent or temporary injunction of any 
27 court of competent jurisdiction entered under any other 
28 federal or state act applicable to the offering; but (i) the 
29 commissioner may not institute a proceeding against an 
30 effective registration statement under subdivision (C) 
31 more than one year from the date of the order or in-
32 junction relied on, and (ii) he may not enter an order 
33 under subdivision (C) on the basis of an order or in-
34 junction entered under any other state act unless that 
35 order or injunction was based on facts which would 
36 currently constitute a ground for a stop order under this 
37 section; 

38 (D) the issuer's enterprise or method of business in-
39 eludes or would include activities which are illegal where 
40 performed; 

41 (E) the offering has worked or tended to work a 
42 fraud upon purchasers or would so operate; 

43 (F) the offering has been or would be made with 
44 unreasonable amounts of underwriters' and sellers' dis-
45 counts, commissions or other compensation, or promoters' 
46 profits or participation, or unreasonable amounts or kinds 

47 of options; 

48 (G) when a security is sought to be registered by 
49 notification, it is not eligible for such registration; 

50 (H) when a security is sought to be registered by 
51 coordination, there has been a failure to comply with the 
52 undertaking required by section 303(b) (4); or 

53 (I) the applicant or registrant has failed to pay the 
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54 proper filing fee; but the commissioner may enter only 
55 a denial order under this subdivision and he shall vacate 
56 any such order when the deficiency has been corrected. 

57 The commissioner may not institute a stop order pro-
58 ceeding against an effective registration statement on 
59 the basis of a fact or transaction known to him when the 
60 registration statement became effective unless the pro-
61 ceeding is instituted within the next thirty days. 

62 (b) The commissioner may by order summarily post-
63 pone or suspend the effectiveness of the registration state-
64 ment pending final determination of any proceeding under 
65 this section. Upon the entry of the order, the commis-
66 sioner shall promptly notify each person specified in 
67 subsection (c) that it has been entered and of the reasons 
68 therefor and that within fifteen days after the receipt 
69 of a written request the matter will be set down for 
70 hearing. If no hearing is requested and none is ordered 
71 by the commissioner, the order will remain in effect 
72 until it is modified or vacated by the commissioner. If 
73 a hearing is requested or ordered, the commissioner, 
74 after notice of and opportunity for hearing to each per-
75 son specified in subsection (c), may modify or vacate 
76 the order or extend it until final determination. 

77 (c) No stop order may be entered under any part 
78 of this section except the first sentence of subsection (b) 
79 without (1) appropriate prior notice to the ap�cant or 
80 registrant, the issuer and the person on whose behalf 
81 the securities are to be or have been offered, (2) oppor-
82 tunity for hearing, and (3) written findings of fact and 
83 conclusions of law. 

84 (d) The commissioner may vacate or modify a stop 
85 order if he finds that the conditions which prompted 
86 entry have changed or that it is otherwise in the public 
87 interest to do so. 

ARTICLE 4. GENERAL PROVISIONS. 

§32-4401. Definitions. 

§32-4-402. Exemptions. 
§32-4403. Filing of sales and advertising literature. 

§32-4-404. Misleading filings. 
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§32-4-405. Unlawful representations concerning registration or exemption. 
§32-4-406. Administration of chapter. 
§32-4-407. Investigations and subpoenas. 
§32-4-408. Injunctions. 
§ 3 2-4-409. Criminal penalties. 
§32-4-410. Civil liabilities. 
§32-4-411. Judicial review of orders. 
§32-4-412. Rules, forms, orders and hearings. 
§32-4-413. Administrative files and opinions. 
§32-4-414. Scope of the chapter and service of process. 
§32-4-415. Statutory policy. 
§32-4-416. Short title. 
§32-4-417. Severability of provisions. 
§ 3 2-4-418. Saving provisions. 

§32-4.-4.01. Definitions. 

743 

1 When used in this chapter, unless the context otherwise 
2 requires: 

3 (a) "Commissioner" means the auditor of the state of 
4 West Virginia. 

5 (b) "Agent" means any individual other than a 
6 broker-dealer who represents a broker-dealer or issuer in 
7 effecting or attempting to effect purchases or sales of se-
8 curities. "Agent" does not include an individual who rep-
9 resents an issuer in (1) effecting transactions in a security 

10 exempted by subdivision (1), (2), (3), (10) or (11) of 
11 section 402 (a), (2) effecting transactions exempted by 
12 section 402 (b), or (3) effecting transactions with existing 
13 employees, partners or directors of the issuer if no com-
14 mission or other remuneration is paid or given directly 
15 or indirectly for soliciting any person in this state. A 
16 partner, officer or director of a broker-dealer or issuer, or 
17 a person occupying a similar status or performing similar 
18 functions, is an agent only if he otherwise comes within 
19 this definition. 

20 (c) "Broker-dealer" means any person engaged in the 
21 business of effecting transactions in securities for the ac-
22 count of others or for his own account. "Broker-dealer" 
23 does not include (1) an agent, (2) an issuer, (3) a bank, 

24 savings institution or trust company, or (4) a person who 

25 has no place of business in this state if (A) he effects trans-

26 actions in this state exclusively with or through (i) the is-
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27 suers of the securities involved in the transactions, (ii) 

28 other broker-dealers, or (iii) banks, savings institutions, 
29 trust companies, insurance companies, investment com-
30 panies as defined in the Investment Company Act of 1940, 
31 pension or profit-sharing trusts, or other financial institu-
32 tions or institutional buyers, whether acting for themselves 
33 or as trustees, or (B) during any period of twelve consecu-
34 tive months he does not direct more than fifteen offers to 
35 sell or buy into this state in any manner to persons other 
36 than those specified in clause (A), whether or not the of-
37 feror or any of the offerees is then present in this state. 

38 (d) "Fraud," "deceit" and "defraud" are not limited to 
39 common-law deceit. 

40 (e) "Guaranteed" means guaranteed as to payment of 
41 principal, interest or dividends. 

42 (f) "Investment adviser" means any person who, for 
43 compensation, engages in the business of advising others, 
44 either directly or through publications or writings, as to 
45 the value of securities or as to the advisability of investing 
46 in, purchasing or selling securities, or who, for compensa-
47 tion and as a part of a regular business, issues or promul-
48 gates analyses or reports concerning securities. "Invest-
49 ment adviser" does not include (1) a bank, savings insti-
50 tution or trust company; (2) a lawyer, accountant, engi-
51 neer or teacher whose performance of those services is 
52 solely incidental to the practice of his profession; (3) a 
53 broker-dealer whose performance of these services is sole-
54 ly incidental to the conduct of his business as a broker-
55 dealer and who receives no special compensation for them; 

56 (4) a publisher of any bona fide newspaper, news maga-

57 zine or business or financial publication of general, regular 

58 and paid circulation; (5) a person whose advice, analyses 

59 or reports relate only to securities exempted by section 

60 402 (a) (1); (6) a person who has no place of business in 

61 this state if (A) his only clients in this state are other 
62 investment advisers, broker-dealers, banks, savings in-
63 stitutions, trust companies, insurance companies, invest-
64 ment companies as defined in the Investment Company 
65 Act of 1940, pension or profit-sharing trusts, or other finan-
66 cial institutions or institutional buyers, whether acting for 
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67 themselves or as trustees, or (B) during any period of 
68 twelve consecutive months he does not direct business 
69 
70 

71 
72 
73 

74 
75 

communications into this state in any manner to more 
than five clients other than those specified in clause (A) , 
whether or not he or any of the persons to whom the com
munications are directed is then present in this state; or 
(7) such other persons not within the intent of this para
graph as the commissioner may by rule or order desig
nate. 

76 (g) "Issuer" means any person who issues or proposes 
77 to issue any security, except that (1) with respect to cer-
78 tificates of deposit, voting-trust certificates or collateral-
79 trust certificates, or with respect to certificates of interest 
80 or shares in an unincorporated investment trust not hav-
81 ing a board of directors or persons performing similar 
82 functions or of the fixed, restricted management, or unit 
83 type, the term "issuer" means the person or persons per-
84 forming the acts and assuming the duties of depositor or 
85 manager pursuant to the provisions of the trust or other 
86 agreement or instrument under which the security is 
87 issued; and (2) with respect to certificates of interest or 
88 participation in oil, gas or mining titles or leases or in 
89 payments out of production under such titles or leases, 
90 there is not considered to be any "issuer." 

91 (h) "Nonissuer" means not directly or indirectly for 
92 the benefit of the issuer. 

93 (i) "Person" means an individual, a corporation, a 

94 partnership, an association, a joint-stock company, a trust 

95 where the interests of the beneficiaries are evidenced by 

96 a security, an unincorporated organization, a government 
97 or a political subdivision of a government. 

98 (j) (1) "Sale" or "sell" includes every contract of sale 

99 of, contract to sell, or disposition of, a security or interest 

100 in a security for value. 

101 (2) "Offer" or "offer to sell" includes every attempt 

102 or offer to dispose of, or solicitation of an offer to buy, 

103 a security or interest in a security for value. 

104 (3) Any security given or delivered with, or as a 
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105 bonus on account of, any purchase of securities or any 
106 other thing is considered to constitute part of the subject 
107 of the purchase and to have been offered and sold for 
108 value. 

109 (4) A purported gift of assessable stock is considered 
110 to involve an offer and sale. 

111 (5) Every sale or offer of a warrant or right to pur-
112 chase or subscribe to another security of the same or 
113 another issuer, as well as every sale or offer of a security 
114 which gives the holder a present or future right or 
115 privilege to convert into another security of the same or 
116 another issuer, is considered to include an offer of the 
117 other security. 

118 (6) The terms defined in this subdivision do not in-
119 elude {A) any bona fide pledge or loan; (B) any stock 
120 dividend, whether the corporation distributing the divi-
121 dend is the issuer of the stock or not, if nothing of value 
122 is given by stockholders for the dividend other than the 
123 surrender of a right to a cash or property dividend when 
124 each stockholder may elect to take the dividend in cash 
125 or property or in stock; (C) any act incident to a class 
126 vote by stockholders, pursuant to the certificate of in-
127 corporation or the applicable corporation statute, on a 
128 merger, consolidation, reclassification of securities or sale 
129 of corporate assets in consideration of the issuance of 
130 securities of another corporation; or (D) any act incident 
131 to a judicially approved reorganization in which a se-
132 curity is issued in exchange for one or more outstanding 
133 securities, claims or property interests, or partly in such 
134 exchange and partly for cash. 

135 (k) "Securities Act of 1933," "Securities Exchange 
136 Act of 1934," "Public Utility Holding Company Act of 

137 1935," and "Investment Company Act of 1940" mean the 
138 federal statutes of those names as amended before the 
139 effective date of this chapter. 

140 (1) "Security" means any note; stock; treasury stock; 

141 bond; debenture; evidence of indebtedness; certificate of 

142 interest or participation in any profit-sharing agreement; 

143 collateral-trust certificate; preorganization certificate or 
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144 subscription; transferable share; investment contract; 
145 voting-trust certificate; certificate of deposit for a se-
146 curity; certificate of interest or participation in an oil, 
147 gas, or mining title or lease or in payments out of pro-
148 duction under such a title or lease; or, in general, any 
149 interest or instrument commonly known as a "security," 
150 or any certificate of interest or participation in, temporary 
151 or interim certificate for, receipt for, guarantee of, or 
152 warrant or right to subscribe to or purchase, any of the 
153 foregoing. "Security" does not include any insurance or 
154 endowment policy or annuity contract under which an 
155 insurance company promises to pay money either in a 
156 lump sum or periodically for life or some other specified 
157 period. 

158 (m) "State" means any state, territory or possession 
159 of the United States, the District of Columbia and Puerto 
160 Rico. 

§32-4-402. Exemptions. 

1 (a) The following securities are exempted from sec-
2 tions 301 and 403: 

3 (1) Any security (including a revenue obligaroion) is-
4 sued or guaranteed by •the United States, any state, any 
5 political subdivision of a state, or any agency or corporate 
6 or other instrumentality of one or more of the foregoing; 
7 or any certificate of deposit for any of the foregoing; 

8 (2) any security issued or guaranteed by Canada, any 
9 Canadian province, any political subdivision of any such 

10 province, any agency or corporate or other instrumental-

11 ity of one or more of the foregoing, or any other foreign 
1,2 government with which the United States currently main-

13 tains diplomatic relations, if the security is recognized as 
14 a valid obligation by the issuer or guarantor; 

15 (3) any security issued by and representing an interest 

16 in or a debt of, or guaranteed by, any bank organized un-

17 der the laws of the Uillited States, or any bank, savings 

18 institution or trust company organized and supervised 
19 under the laws of any state; 
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20 ( 4) any security issued by and representing an interest 
21 in or a debt of, or guaranteed by, any federal savings and 
22 loan association, or any building and loan or similar 
23 association organized under the laws of any state and 
24 authorized to do business in this state; 

25 (5) any security issued by and representing an interest 
26 dn or a debt of, or guaranteed by, any insurance company 
27 organized under the laws of any state and authorized to do 
28 business in tiris state; 

29 (6) any security issued or guaranteed by any federal 
30 credit unrion or any credit union, industrial loan associa-
31 tion or similar association organized and supervised under 
32 the la,ws of this state; 

33 (7) ·any security issued or guaranteed by any railroad, 
34 other common carrier, public utility or holding company 
35 which is (A) subject to the jurisdic1Jion of the interstate 
36 commerce commission; (B) a registered holding company 
37 under the Public Utility Holding Company Act of 1935 or 
38 a subsidiary of such a company within •the meaning of 
39 that act; (C) regulated in respect of oits rates and charges 
40 by a governmental authority of the United States or any 
41 state; or (D) regulated in respect of the issuance or guar-
42 11I!Jtee of the security by a governmental authority of the 
43 United States, any state, Canada, or any Canadian prov-
44 .ince; 

45 (8) any security listed or approved for listing upon 
46 notice of issuance on the New York Stock Exchange, the 
47 American Stock Exchange, or the Midwest Stock Ex-
48 change, or listed on any regional stock exchange; any 
49 other security of the same issuer which is of senior 
50 or substantially equal rank; any security called for by 
51 subscription rights or warrants so listed or approved; 
52 or any warrant or right to purchase or subscribe to 

53 any of the foregoing; 

54 (9) any security issued by any person organized 
55 and operated not for p:rovate profit but exclusively for 
56 religious, educational, benevolent, chadtable, fraternal, 

57 social, athletic or reformatory purposes, or as a chamber 

58 of commerce or trade or professional association, and no 
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59 part of the net earnings of which inures to the benefit of 
60 any person, private stockholder or in<liividual; 

61 (10) any commercial paper which arises out of a cur-
62 rent •transaction or the proceeds of which have been or 
63 are to be used for current transactions, and which evi-
64 dences an ob1igation to pay cash within twelve mon·ths of 
65 the date of issuance, exclusive of days of grace, or any 
66 renewal of such paper which is likewise limited, or any 
67 guarantee of such paper or of any such renewal; 

68 (11:) any investment contract issued in connection with 
69 an employees' stuck purchase, savings, pension, profit-
70 sharing or similar benefit plan if •the commissioner is 
71 notified in writing thirty days before the inception of 
72 the plan or, with respect to plans which are in effect on 
73 the effective date of this chapter, within sixty days 
74 thereafter (or with.in thirty days before they are reopened 
75 if ,they are closed on the effective date of this chapter) ; 
76 and 

77 (12) any security issued by an agricultural cooperative 
78 association operating in this state and organized under 
79 article four, chapter nineteen of this code, or by a foreign 
80 cooperative association organized under the laws of anoth-
81 er state and duly qualified to transact business in this 
82 state. 

83 (b) The following transactions are exempted from 
84 sections 301 and 403: 

85 (1) Any isolated nonissuer transaction, whether effec-
86 ted through a broker-dealer or not; 

87 (2) any nonissuer distribution of an outstanding securi-
88 ty if (A) a recognized securities manual contains the 
89 names of the .issuer's officers and directors, a balance sheet 
90 of the issuer as of a date within eighteen months, and 
91 a profit and loss statement for either ·the fiscal year pre-
92 ceding thalt date or the most recent year of operations, 

93 or (B) the security has a fixed maturity or a fixed interest 

94 or dividend provdsion and there has been no default during 

95 ,the current fiscal year or Wiithin the ·three preceding fiscal 

96 years, or during the existence of the issuer and any pre-



750 SECURITIES [Ch. 128 

97 decessors if less than three years, in the payment of prin-
98 cipal, interest or dividends on the security; 

99 (3) any non.issuer transaction effected by or through a 
100 registered broker-dealer pursuant to an unsolicited order 
101 or offer to buy; but the commissioner may by rule require 
102 that the customer acknowledge upon a specified form that 
103 the sale was unsolicited, and that a signed copy of each 
104 such form be preserved by the broker-dealer for a speci-
105 fled period; 

106 (4) any transaction between the issuer or other person 
107 on whose behalf the offering is made and an underwriter, 
108 or among underwriters; 

109 (5) any transaction in a bond or other evidence of 
110 indebtedness secured by a real or chattel mortgage or deed 
111 of trust, or by an agreement for the sale of real estate or 
112 chattels, if the entire mortgage, deed of trust, or agree-
113 ment, together with all ·the bonds or other evidences of 
114 indebtedness secured thereby, is offered and sold as a unit; 

115 (6) any transaction by an executor, administrator, 
116 sheriff, marshal, constable, receiver, trustee in bankrupt-
117 cy, guardian or conservator, and any transaction consti-
118 ·tuting a judicial sale; 

119 (7) any transaction executed by a bona fide pledgee 
120 without any purpose of evading this chapter; 

121 
122 

123 
124 
125 
126 
127 

128 
129 
130 

131 

132 

133 

134 

(8) any offer or sale to a bank, savings institution, 
trust company, insurance company, investment company 
as defined in the Investment Company Act of 1940, pension 
or profit-sharing trust, or other fin·ancial institution or 
,institutional buyer, or to a broker-dealer, whether the 
purchaser is acting for !itself or in some fiduciary capac

ity; 

(9) any transaction pursuant ·to an offer direoted by 
the offeror to not more than ten persons (other than those 
designated in subdivision (8) ) in this state during any 

period of twelve consecUJtive months, whether or not the 
offeror or any of the offerees is -then present in this state, 

!if (A) the seller reasonably believes that all the buyers in 

this state (other than those designated in subdivision (8)) 



Ch. 128] SECURITIES 751 

135 are purchasing for investment, and (B) no commission or 
136 other remuneration is paid or given directly or indirectly 
137 for soliciting any prospective buyer m this state (other 
138 than those designated in subdivision (8)); but the commis-

139 sioner may by rule or order, as to any security or trans-
140 action or any type of security or transaction, withdraw or 
141 further condition this exemption, or increase or decrease 
142 the number of offerees permitted, or waive the conditions 
143 in clauses (A) and (B) with or without the substitution 
144 of a limitation on remuneration; 

145 (10) any offer or sale of a preorganization certificate 
146 or subscription if (A) no commission or other remunera-
147 tion is paid or given directly or indirectly for soliciting 
148 any prospective subscriber, (B) the number of subscrab-
149 ers does not exceed ten, and (C) no payment is made by 
150 any subscriber; 

151 (11) any transaction pursuant to an offer to existing 
152 security holders of the issuer, including persons who at 
153 the time of the transaction are holders of convertible 
154 securities, nontransferable warrants or transferable war-
155 rants exercisable within not more than ninety days of 
156 their issuance, if (A) no commission or other remunera-
157 tion (other than a standby commission) is paid or given 
158 directly or indirectly for soliciting any security holder in 
159 this state, or (B) the issuer first files a notice specifying 
160 the terms of the offer and the commissioner does not by 
161 order disallow the exemption within the next five full 
162 business days; 

163 (12) any offer (but not a sale) of a security for which 
164 registration statements have been filed under both this 
165 chapter and the Securities Act of 1933 if no stop order or 
166 refusal order is in effect and no public proceeding or 
167 examination looking toward such an order is pending un-
168 der either chapter. 

169 (c) The commissioner may by order deny or revoke 
170 any exemption specified in subdivision (9) or (11) of 
171 subsection (a) or in subsection (b) with respect to a 
172 specific security or transaction. No such order may be 

173 entered without appropria·te prfor notice to all interested 

174 parties, oppor,tunity for hearing, and written findings of 
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175 fact and conclusions of law, except that the commissioner 
176 may by order summarily deny or revoke any of the speci-
177 fled exemptions pending final determination of any pro-
178 ceeding under this subsection. Upon the entry of a sum-
179 mary order, the commissioner shall promptly notify all 
180 interested parties ,that lit has been entered and of the rea-
181 sons therefor and that within fifteen days of the receipt 
182 of a written request the matter will be set down for hear-
183 ling. If no hearing is requested and none is ordered by the 
184 commissioner, the order will remaiin in effect until it is 
185 moilified or vacated by the commissioner. If a hearing is 
186 requested or ordered, the commissioner, after notice of and 
187 opportunity for hearing to all interested persons, may 
188 modify or vacate .the order or extend it until final deter-
189 mination. No order under this subsection may operate 
190 retroactively. No person may be considered to have vio-
191, lated section 301 or 403 by reasons of any offer or sale 
192 effected after the entry of an order under this subsection 
193 if he sustains the burden of proof that he did not know, 
194 and ID the exercise of reasonable care could not have 
195 known, of the order. 

196 (d) In any proceeding under this chapter, the burden 
197 of proving an exemptlion or an exception from a definition 
198 is upon ,the person claiming it. 

§32-4-403. Filing of sales and advertising literature. 

1 Any prospectus, pamphlet, circular, form letter, adver-
2 tisement or any other sales literature or advertising com-
3 munication addressed or intended for distribution to pros-
4 pective investors, including clients or prospective clients 

5 of an investment adviser, shall be filed with the commis-
6 sioner before it is used, disseminated or distributed un-

7 less the security or transaction is exempted by section 402. 

§32-4-404. Misleading filings. 

1 It is unlawful for any person to make or cause to be 

2 made, in any document filed with the commissioner or in 

3 any proceeding under this chapter, any statement which 

4 is, at the time and in the light of the circumstances under 

5 which it is made, false or misleading in any material 

6 respect. 
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§32-4-405. Unlawful representations concerning registration or 
exemption. 

1 (a) Neither (1) the fact that an application for regis-
2 tration under article two of this chapter or a registration 
3 statement under article three of this chapter has been 
4 filed nor (2) the fact that a person or security is effectively 
5 registered constitutes a finding by the commissioner that 
6 any document filed under this chapter is true, complete 
7 and not misleading. Neither any such fact nor the fact 
8 that an exemption or exception is available for a security 
9 or a transaction means that the commissioner has passed 

10 in any way upon the merits or qualifications of, or recom-
11 mended or given approval to, any person, security or 
12 transaction. 

13 (b) It is unlawful to make, or cause to be made, to 
14 any prospective purchaser, customer or client any repre-
15 sentation inconsistent with subsection (a). 

§32-4-406. Ad.ministration of chapter. 

1 (a) This chapter shall be administered by the auditor 
2 of this state, and he is hereby designated, and shall be, 
3 the commissioner of securities of this state. He shall 
4 have power and authority to appoint or employ such 
5 assistants as are necessary for the administration of this 
6 chapter. 

7 (b) All fees herein provided for shall be collected by 
8 the commissioner and shall be deposited in the state 
9 treasury and credited to the general revenue fund, and 

10 the commissioner shall keep a record of the receipts and 
11 expenditures incurred in_ carrying out the provisions of 
12 this chapter. 

13 (c) It is unlawful for the commissioner or any of his 

14 officers or employees to use for personal benefit any in-
15 formation which is filed with or obtained by the com-
16 missioner and which is not made public. No provision 
17 of this chapter authorizes the commissioner or any of 

18 his officers or employees to disclose any such information 
19 except among themselves or when necessary or appro-

20 priate in a proceeding or investigation under this chap-
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21 ter. No provision of the chapter either creates or derogates 
22 from any privilege which exists at common law or other-
23 wise when documentary or other evidence is sought 
24 under a subpoena directed to the commissioner or any 
25 of his officers or employees. 

§32-4-407. Investigations and subpoenas. 

1 (a) The commissioner in his discretion (1) may make 
2 such public or private investigations within or outside 
3 of this state as he deems necessary to determine whether 

- 4 any person has violated or is about to violate any pro-
5 vision of this chapter or any rule or order hereunder, 
6 or to aid in the enforcement of this chapter or in the 
7 prescribing of rules and forms hereunder, (2) may re-
8 quire or permiit any person to file a statement in writing, 
9 under oath or otherwise as the commissioner determines, 

10 as to all the facts and circumstances concerning the mat-
11 ter to be investigated, and (3) may publish information 
12 concerning any violation of this chapter or any rule or 
13 order hereunder. 

14 (b) For the purpose of any investigation or proceeding 
15 under this chapter, the commissioner or any officer, 
16 agent or employee designated by him may administer 
17 oaths and affirmations, subpoena witnesses, compel their 
18 attendance, take evidence and require the production of 
19 any books, papers, correspondence, memoranda, agree-
20 ments or other documents or records which the com-
21 missioner deems relevant or material to the inquiry. 

22 (c) In case of contumacy by, or refusal to obey a 
23 subpoena issued to, any person, the circuit court of 

24 Kanawha county, upon application by the commissioner, 
25 may issue to the person an order requiring him to appear 
26 before the commissioner, or the officer designated by 

27 him, there to produce documentary evidence if so ordered 

28 or to give evidence touching the matter under investiga-

29 tion or in question. Failure to obey the order of the court 

30 may be punished by the court as a contempt of court. 

31 (d) No person is excused from attending and testi-

32 fying or from producing any document or record before 
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33 the commissioner, or in obedience to the subpoena of the 
34 commissioner or any officer designated by him, or in any 
35 proceeding instituted by the commissioner, on the ground 
36 that the testimony or evidence (documentary or other-
37 wise) required of him may tend to incriminate him or 
38 subject him to a penalty of forfeiture; but no individual 
39 may be prosecuted or subjected to any penalty or for-
40 feiture for or on account of any transaction, matter or 
41 thing concerning which he is compelled, after claiming 
42 his privilege against self-incrimination to testify or pro-
43 duce evidence (documentary or otherwise), except that 
44 the individual testifying is not exempt from prosecution 
45 and punishment for perjury or contempt committed in 
46 testifying. 

§32-4-408. Injunctions. 

1 Whenever it appears to the commissioner that any per-
2 son has engaged or is about to engage in any act or prac-
3 tice constituting a violation of any provision of this chap-
4 ter or any rule or order hereunder, he may in his discre-
5 tion bring an action in the circuit court of Kanawha 
6 county or a court of competent jurisdiction in the county 
7 where one or more of the defendants reside or have a 
8 place of business to enjoin the acts or practices and to en-
9 force compliance with this chapter or any rule or order 

10 hereunder. Upon a proper showing, a permanent or 
11 temporary injunction, restraining order or writ of manda-
12 mUB shall be granted and a receiver or conservator may 
13 be appointed for the defendant or the defendant's assets. 
14 The court may not require the commissioner to post a 
15 bond. 

§32-4-409. Criminal penalties. 

1 (a) AJJ.y person who willfully violates any prov1S1on 

2 of this chapter, except section 404, or who willfully vio-

3 Iates any rule or order under this chapter, or who will-

4 fully violates section 404 knowing the statement made to 

5 be false or misleading in any material respect, shall be 

6 guilty of a felony, and, upon conviction thereof, shall be 

7 fined not more than five thousand dollars, or imprisoned in 

8 the penitentiary not less than one nor more than three 
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9 years, or both fined and imprisoned; but no person may be 
10 imprisoned for the violation of any rule or order if he 
11 proves that he had no knowledge of the rule or order. No 
12  indictment may be returned under this chapter more than 
13 five years after the alleged violation. 

14 (b) The commissioner may refer such evidence as is 
15 available concerning violations of this chapter or of any 
16 rule or order hereunder to the proper prosecuting at-
17 torney, who may, with or without such a reference, insti-
18 tute the appropriate criminal proceedings under this 
19 chapter. 

20 (c) Nothing in this chapter limits the power of the 
21 state to punish any person for any conduct which consti-
22 tutes a crime by statute or at common law. 

§32-4-410. Civil liabilities. 

1 (a) Any person who 

2 (1) offers or sells a security in violation of section 
3 201 (a), 301, 403 or 405 (b), or of any condition imposed 
4 under section 304 (d), 305 (g) or 305 (h), or 

5 (2) offers or sells a security by means of any untrue 
6 statement of a material fact or any omission to state a 
7 material fact necessary in order to make the statements 
8 made, in the light of the circumstances under which they 
9 are made, not misleading (the buyer not knowing of the 

10 untruth or omission), and who does not sustain the burden 
11 of proof that he did not know, and in the exercise of rea-
12 sonable care could not have known, of the untruth or 
13 omission, is liable to the person buying the security from 

14 him, who may assert a claim in a civil action to recover 

15 the consideration paid for the security, together with in-

16 terest at nine percent per year from the date of payment, 

17 costs and reasonable attorneys' fees, less the amount of 

18 any income received on the security, upon the tender of 

19 the security, or for damages if he no longer owns the se-

20 curity. Damages are the amount that would be recover-

21 able upon a tender less the value of the security when the 
22 buyer disposed of it and interest at nine percent per year 
23 from the date of disposition. 
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24 (b) Every person who directly or indirectly controls a 
25 seller liable under subsection (a), every partner, officer 
26 or director of such a seller, every person occupying a 
27 similar status or performing similar functions, every em-
28 ployee of such a seller who materially aids in the sale, and 
29 every broker-dealer or agent who materially aids in the 
30 sale are also liable jointly and severally with and to the 
31 same extent as the seller, unless the nonseller who is so 
32 liable sustains the burden of proof that he did not know, 
33 and in exercise of reasonable care could not have known, 
34 of the existence of the facts by reason of which the liabil-
35 ity is alleged to exist. There is contribution as in cases 
36 of contract among the several persons so liable. 

37 (c) Any tender specified in this section may be made 
38 at any time before entry of judgment. 

39 (d) Every cause of action under this statute survives 
40 the death of any person who might have been a plaintiff 
41 or defendant. 

42 (e) No person may sue under this section more than 
43 three years after the sale. 

44 
45 
46 

47 

48 

49 
50 

(f) No person who has made or engaged in the per
formance of any contract in violation of any provision of 
this chapter or any rule or order hereunder, or who has 
acquired any purported right under any such contract 
with knowledge of the facts by reason of which its making 
or performance was in violation, may base any suit on 
the contract. 

51 (g) Any condition, stipulation or provision binding 
52 any person acquiring any security to waive compliance 
53 with any provision of this chapter or any rule or order 

54 hereunder is void. 

55 (h) The rights and remedies provided by this chapter 

56 are in addition to any other rights or remedies that may 

57 exist at law or in equity, but this chapter does not create 

58 any cause of action not specified in this section or section 

59 202 (e). 

§32-4-411. Judicial review of orders. 

1 (a) Any person aggrieved by a final order of the 
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2 comrruss1oner may obtain a rev.iew of the order in the 
3 circuit court of Kanawha county by filing in court, within 
4 sixty days after the entry of the order, a written peUtion 
5 praying that the order be modified or set aside in whole or 
6 in part. A copy of the peti.tion shall be forthwith served 
7 upon the commissioner and thereupon the commissioner 
8 shall certify and file in court a copy of the filing and evi-
9 dence upon which the order was entered. When these have 

10 been filed, the court has exclusive jur.isdiction to affirm, 
11 modify, enforee or set aside :the order, in whole or in part. 
12 The findings of the commissioner as to the facts, if sup-
13 ported by competent, material and substantial evidence, 
14 are conclusive. If either party applies to the court for 
15 leave to adduce additional material evidence, and shows to 
16 the satisfaction of the court that there were reasonable 
17 grounds for failure to adduce the evidence in the hearing 
18 bef:ore the commissioner, the court may order the addi-
19 tional evidence to be taken before the commissioner and to 
20 he adduced upon the hearing in such manner and upon 
21 such conditions as the court considers proper. The commis-
22 sioner may modify his findings and order by reason of the 
23 additional evidence and shall file in court the additional 
24 evidence together wi,th any modified or new findings or 
25 order. The judgment of the court shall be final, subject to 
26 rev::iew by the supreme court of appeals. 

27 (b) The commencement of. proceedings under subsec-
28 tion (a) does not, unless specifically ordered by the court, 
29 operate as a stay of the commissioner's order. 

§32-4-4.12. Rules, forms, orders and hearings. 

1 (a) The commissioner may from time to time make, 
2 amend .and rescind such rules, forms and orders as are 
3 necessary to carry out the provisions of. this chapter, in-
4 eluding rules and forms governing registration statements, 

5 appl.ications and reports, and defin!i.ng any terms, whether 
6 or not used in this chapter, insofar as ,the definitions are 
7 not dncon&istent with the provisions of this chapter. For 
8 the purpose of rules and forms, the commissioner may 

9 classify securities, persons and matters within his juris-
10 diction, and prescribe differen,t requirements for different 

11 classes. 
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12 (b) No rule, form, or order may be made, amended or 
13 rescinded unless the commissioner finds that the action is 
14 necessary or appropriate in the pub1ic interest or for the 
15 protection of investors and consistent with the purposes 
16 fairly intended by the policy and provisions of this chap-
17 ter. In prescribing rules and forms the commissioner may 
18 cooperate with the securities administrators of the other 
19 states and the securities and exchange commission with 
20 a view to effectuating the policy of this statute to achieve 
21 maximum uniformity in the form and content of registra-
22 tion statements, applications and reports wherever praoti-
23 cable. 

24 (c) The commissioner may by rule or order prescribe 
25 {l) the form and content of financial statements required 
26 under this chapter, (2) the circumstances under which 
27 consolidated financial statements shall be filed, and (3) 
28 whether any required financial statements shall be certi-
29 fled by independent or certified public accountants. All 
30 financial statements shall be prepared in accordance with 
31 generally accepted accounting practices. 

32 ( d) All rules and forms of the commissioner shall be 
33 published. 

34 {e) No provision of this chapter imposing any liability 
35 applies to any act done or omitted in good faith in con-
36 furmity with any rule, form or order of the commissioner, 
37 notwithstanding that the rule, form or order may later be 
38 amended or rescinded or be determined by judicial or 
39 other authority to be invalid for any reason. 
40 (f) Every hearing in an adminsitrative proceeding shall 
41 be public. 

§32-4-413. Administrative files and opinions. 

1 {a) A document is filed when it is received by the 

2 commissioner. 

3 (b) The commissioner shall keep a register of all appli-

4 cations for registration and registration statements which 

5 are or have ever been effective under this chapter and 
6 all denial, suspension or revocation orders which have 
7 been entered under this chapter. The register shall be 

8 open for public inspection. 
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9 (c) The information contained in or filed wilth any 
10 registration statement, applica,tion or report may be made 
11 available to the public under such rules as the commis-
12 sioner prescribes. 

13 (d) Upon request and at such reasonable charges as he 
14 prescribes, the com.missioner shall furnish t.o any person 
15 photostatic or other copies ( certified under his seal of 
16 office if requested) of any entry in the register or any 
17 document which is a matter of public record. In any 
18 proceeding or prosecution under this chapter, any copy so 
19 certified is prima facie evidence of the contents of the 
20 entry or document certified. 

21 
22 
23 
24 
25 
26 

(e) The commissioner in his discretion may honor 
requests from interested persons for !interpretative opin
ions; copies of which opinions shall be filed in a special 
file maintained for tha.t purpose and shall be public rec
ords available for public inspection and at such reasonable 
charges as he prescribes. 

§32-4-414. Scope of the chapter and service of process. 

1 (a) Sections 101, 201(a), 301, 405 and 410 apply to 
2 persons who sell or offer to sell when (1) an offer to sell 
3 is made in this state, or (2) an offer to buy is made and 
4 accepted in this state. 

5 (b) Sections 101, 201(a) and 405 apply to persons who 
6 buy or offer to buy when (1) an offer to buy is made in 
7 this state, or (2) an offer to sell is made and accepted in 
8 this state. 

9 (c) For the purpose of this section, an offer to sell 
10 or to buy is made in this state, whether or not either 
11 party is then present in this state, when the offer (1) 
12 originates from this state or (2) is directed by the offeror 
13 to this state and received at the place to which it is di-
14 rected (or at any post office in this state in the case of a 
15 mailed offer). 

16 

17 
18 
19 

( d) For the purpose of this section, an offer to buy 
or to sell is accepted' in this state when acceptance (1) is 
communicated to the offeror in this state and (2) has not 
previously been communicated to the offeror, orally or in 
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20 writing, outside this state; and acceptance is communi-
21 cated to the offeror in this state, whether or not either 
22 party is then present in this state, when the offeree 
23 directs it to the offeror in this state reasonably believing 
24 the offeror to be in this state and it is received at the 
25 place to which it is directed (or at any post office in this 
26 state in the case of a mailed acceptance). 

27 (e) An offer to sell or to buy is not made in this 
28 state when (1) the publisher circulates or there is cir-
29 culated on his behalf in this state any bona fide news-
30 paper or other publication of general, regular and paid 
31 circulation which is not published in this state, or which 
32 is published in this state but has had more than two 
33 thirds of its circulation outside this state during the �t 
34 twelve months, or (2) a radio or television program 
35 originating outside this state is received in this state. 

36 (f) Sections 102 and 210(c), as well as section 405 so 
37 far as investment advisors are concerned, apply when 
38 any act instrumental in effecting prohibited conduct is 
39 done in this state, whether or not either party is then 
40 present in this state. 

41 (g) Every applicant for registration under this chap-
42 ter and every issuer which proposes to offer a security 
43 in this state through any person acting on an agency 
44 basis in the common-law sense shall file with the com-
45 missioner, in such form as he by rule prescribes, an 
46 irrevocable consent appointing the commissioner or his 
47 successor in office to be his attorney to receive service of 
48 any lawful process in any noncriminal suit, action or 
49 proceeding against him or his successor executor or ad-
50 ministrator which arises under this chapter or any rule 
51 or order hereunder after the consent has been filed, with 
52 the same force and validity as if served personally on 
53 the person filing the consent. A person who has filed such 
54 a consent in connection with a previous registration need 
55 not file another. Service may be made by leaving a copy 
56 of the process in the office of the commissioner, but it 
57 is not effective unless (1) the plaintiff, who may be the 
58 commissioner in a suit, action or proceeding instituted 
59 by him, forthwith sends notice of the service and a copy 
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60 of the process by registered mail to the defendant or 
61 respondent at his last address on file with the commis-
62 sioner, and (2) the plaintiff's affidavit of compliance with 
63 this subsection is filed in the case on or before the return 
64 day of the process, if any, or within such further time 
65 as the court allows. 

66 (h) When any person, including any nonresident of 
67 this state, engages in conduct prohibited or made action-
68 able by this chapter or any rule or order hereunder, and 
69 he has not filed a consent to service of p_rocess under sub-
70 section (g) and personal jurisdiction over him cannot 
71 otherwise be obtained in this state, that conduct shall be 
72 considered equivalent to his appointment of the commis-
73 sioner or his successor in office to be his attorney to 
74 receive service of any lawful process in any noncriminal 
75 suit, action or proceeding against him or his successor 
76 executor or administrator which grows out of that con-
77 duct and which is brought under this chapter or any rule 
78 or order hereunder, with the same force and validity 
79 as if served on him personally. Service may be made by 
80 leaving a copy of the process in the office of the commis-
81 sioner, and it is not effective unless (1) the plaintiff, 
82 who may be the commissioner in a suit, action or pro-
83 ceeding instituted by him, forthwith sends notice of the 
84 service and a copy of the process by registered mail to 
85 the defendant or respondent at his last known address 
86 or takes other steps which ,are reasonably calculated to 
87 give actual notice, and (2) the plaintiff's affidavit of com-
88 pliance with this subsection is filed in the case on or 
89 before the return day of the process, if any, or within 

90 such further time as the court allows. 

91 (i) When process is served under this section, the 

92 court, or the commissioner in a proceeding before him, 
93 shall order such continuance as may be necessary to 
94 afford the defendant or respondent reasonable oppor-

95 tunity to defend. 

§32-4-415. Statutory policy. 

1 This chapter shall be so construed as to effectuate the 

2 general purpose to make uniform the law of those states 
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3 which enact the uniform securities act and to coordinate 
4 the interpretation and administration of this chapter with 
5 the related federal regulation. 

§32-4-416. Short title. 

1 This chapter may be cited as the "Uniform Securities 
2 Act." 

§32-4-417. Severability of provisions. 

1 If any provision of this chapter or ,the application 
2 thereof to any person or circumstance is held invalid, 
3 the invalidity shall not affect other provisions or appli-
4 cations of the chapter which can be given effect without 
5 the invalid provision or application, and to this end the 
6 provisions of this chapter are severable. 

§32-4-418. Saving provisions. 

1 (a) Prior law exclusively governs all suits, actions, 
2 prosecutions or proceedings which are pending or may be 
3 initiated on the basis of facts or circumstances occurring 
4 before the effective date of this chapter, except that no 
5 civil suit or action may be maintained to enforce any 
6 liability under prior law unless brought within any period 
7 of llinitation which applied when the cause of action 
8 accrued and in any event within three years after the 
9 effective date of this chapter. 

10 (b) All effective registrations under prior law, all ad-
11 ministrative orders relating to such registrations, and all 
12 conditions imposed upon such registrations remain in 
13 effect so long as they would have remained in effect if this 
14 chapter had not been enacted. They are considered to 
15 have been filed, entered or imposed under this chapter, but 
16 are governed by prior law. 

17 (c) Prior law applies in respect of any offer or sale 

18 made within one year after the effective date of this chap-

19 ter pursuant to an offering begun in good faith before its 

20 effective date on the basis of an exemption available under 

21 prior law. 

22 (d) Judicial review of all administrative orders as to 
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23 which review proceedings have not been instituted by the 
24 effective date of this chapter are governed by section 411, 
25 except that no review proceeding may be instituted unless 
26 the petition is filed within any period of limitation which 
27 applied to a review proceeding when the order was en-
28 tered and in any event within sixty days after the effec-
29 tive date of this chapter. 

CHAPTER 32A. LAND SALES; FALSE ADVERTISING; 

ISSUANCE AND SALE OF CHECKS, DRAFTS, 

MONEY ORDERS, ETC. 

Article 

1. Land Sales; False Advertising. 

2. Issuance and Sale of Checks, Drafts, Money Orders, Etc. 

ARTICLE 1. LAND SALFS; FALSE ADVERTISING. 

§32A-1-1. Filing and registration with respect to lands prerequisite to sale, 
etc., within state. 

§32A-1-2. False advertising prohibited; penalty. 

§32A-1-3. Indictment need not negative exceptions. 

§32A-l-l. Filing and registration with respect to lands prere-

quisite to sale, etc., within state. 

1 No person, partnership or corporation shall sell or offer 
2 for sale, in this state, any lands, situate outside this state, 
3 which are to be planted in trees or vines or divided into 
4 town or suburban lots, or any unimproved or undeveloped 
5 lands, or any lands, including cemetery lots, cemetery 
6 privileges, burial rights or privileges, the value of which 
7 materially depends on the future performance of any 

8 stipulation or promise to furnish irrigation, transporta-
9 :tion facilities, streets, sidewalks, sewers, gas, electricity or 

10 other value enhancing utility or improvement of any un-

11 divided part or share, whether an aliquot part or a part 
12 designated on any other basis, or any mine, mineral claim, 

13 or other estate in any mine, or in the lands containing the 

14 same, regardless of where located or situated, the value of 

15 which materially depends on the future discovery or de-
16 velopment and production of the minerals, without first 

17 having filed with the commissioner of securities (which 
18 office is established in chapter thirty-two of this code) a 

19 detailed description of the property which, or any interest 
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20 or part or share of which, is proposed to be sold, and such 
21 information with respect to the value thereof, and the title 
22 to such property or properties as the commissioner of se-
23 curities shall require, and without causing such property 
24 to be registered by the commissioner of securities in the 
25 manner provided for the registration of securities by 
26 qualification under section three hundred four, article 
27 three, chapter thirty-two of this code; and no person shall 
28 sell or offer any such property for sale until he has been 
29 registered as a salesman by the commissioner of securities 
30 under the provisions for registering agents contained in 
31 article two, chapter thirty-two of this code. All of the pro-
32 visions contained in chapter thirty-two of this code gov-
33 erning the registration of securities by qualification and 
34 the registration of agents and the penalties provided 
35 therein shall apply to the registration of properties and 
36 salesmen under this article: Provided, That nothing con-
37 tained in this article shall prevent any bona fide owner of 
38 any such land, mine, mining lease, mineral claim or other 
39 property, or interest therein, from selling the same on his 
40 own account and not as a part, or in furtherance, of any 
41 promotion or development to the public. 

§32A-1-2. False advertising prohibited; penalty. 

1 
2 
3 
4 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 

15 
16 
17 

Any person or corporation who, with intent to sell or in 
anywise dispose of merchandise, securities, service or 
anything offered by such person or corporation, directly 
or indirectly, to the public for sale or distribution, or with 
intent to increase the consumption thereof, or to induce 

the public in any manner to enter into any obligation re
lating thereto, or to acquire title thereto, or any interest 
therein, makes, publishes, disseminates, circulates or places 
before the public, or causes, directly or indirectly, to be 
made, published, disseminated, circulated or placed before 
the public in this state, in a newspaper or other publica
tion, or in the form of a book, notice, handbill, poster, 
blueprint, map, bill, tag, label, circular, pamphlet, or let
ter, or by way of radio or television, or in any other way, 

an advertisement of any sort regarding merchandise se-
' 

curities, service, land, lot or anything so offered to the 
public, which advertisement contains any promise, as-
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18 sertion, representation or statement of fact which is un-
19 true, deceptive or misleading, with knowledge that the 
20 same was untrue, deceptive or misleading, shall be guilty 
21 of a misdemeanor, and, upon conviction thereof, shall be 
22 fined not more than two thousand dollars, or imprisoned 
23 in the county jail not more than six months, or both fined 
24 and imprisoned. 

§32A-1-3. Indictment need not negative exceptions. 

1 In any indictment for violation of any provision of this 
2 article, it shall not be necessary to negative any exception 
3 contained in any proviso or elsewhere in this article. 

ARTICLE 2. ISSUANCE AND SALE OF CHECKS, DRAFI'S, MONEY 

ORDERS, ETC. 

§32A-2-1. Definitions. 

§32A-2-2. Legislative findings and declaration of public policy. 

§32A-2-3. Financial responsibility must be established and security given; fee 
required. 

§32A-2-4. Persons who establish financial responsibility and give security may 
engage in business; agents need not comply with section three. 

§32A-2-S. Exemptions. 

§32A-2-6. Judicial review. 

§32A-2-7. Injunctive relief. 

§32A-2-8. Penalties. 

§32A-2-9. Severability. 

§32A-2-1. Definitions. 

1 As used in this article: 

2 (1) "Person" means any individual, partnership, associa-
3 tion, joint stock association, trust or corporation, but does 
4 not mclude the United States of America, any department, 
5 agency, commission or officer thereof, the state of West 
6 Virginia, any department, agency, commission or officer 
7 thereof, or any poli,tical subdivision of or any munlicipali-
8 ty in this state; 

9 (2) "Commissioner" means the commissioner of bank-

10 ing of this state; 

11 (3) "Check" means any check, draft, money order, 
12 personal money order or other instrument for the trans-
13 mission or payment of money; 
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14 (4) "Personal money order" means any instrument for 
15 the transmission or payment of money .in relation to 
16 which the purchaser or remitter appoints or purports to 

17 appoint the seller thereof as his agent for the receipt, 
18 transmission or handling of money, whether such instru-
19 ment be signed by the seller or by the purchaser or re--
20 mitter or some other person; 

21 (5) "Securities" means all bonds, debentures or other 
22 evidences of indebtedness (a) issued by the Uruited States 
23 of America or any agency thereof, or guaranteed by the 
24 United States of America, or for which the crediit of the 
25 United States of America or any agency thereof is pledged 
26 for the payment of the principal and interest thereof; and/ 
27 or (b) which are direct general obligations of this state, 

28 or any other state if unconditionally guaranteed as to the 
29 principal and interest by such other state and if such other 
30 state has the power to levy taxes for the payment of the 
31 principal and interest thereof and is not in default in the 
32 payment of any part of the principal or interest owing by 
33 it upon any part of its funded indebtedness; and/or (c) 
34 which are general obligations of any county, school dis-
35 trict or municipality in this state issued pursuant to law 
36 and payable from ad valorem taxes levied on all of the 
37 taxable property located therein, if such county, school 
38 district or municipality is not in default in the payment of 
39 any part of the principal or interest on any debt evidenced 
40 by its bonds, debentures or other evidences of indebted-
41 ness. 

§32A-2-2. Legislative findings and declaration of public policy. 

1 The Legislature hereby determines and finds that many 
2 innocent persons in var.ious states have suffered severe 
3 financial losses as a result of financially irresponsible per-
4 sons engaging in the business of issuing and selling 
5 checks; that many of ·these states have, following the dis-
6 covery of such losses, promptly enacted legislation to as-
7 sure that persons engaged in the business of issuing and 
8 selling checks are financially responsible; and that it is 
9 dmperative that legislation be enacted to assure that 

10 persons engaged in the business of issuing and selling 
11 checks in this state are financially responsible. It is, there-
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12 fore, declared to be the public policy of this state that the 
13 business of issuing and selling checks affects the general 
14 welfare of this state and its individual citizens; and that 
15 financial losses as aforesaid may best be prevented in this 
16 state and the interests of the citizens of this state best 
17 served by requiring persons now engaged or to be en-
18 gaged in the business of issuing and selling checks to 
19 meet the requirements set forth in this article. 

§32A-2-3. Financial responsibility must be established and 
security given; fee required. 

1 On and after the effective date of this article, no per-
2 son shall engage in the business of issuing and selling 
3 checks as a service or for a fee or other compensation, 
4 unless (a) the net worth of such person is at all times at 
5 least fifty thousand dollars, computed according to gen-
6 erally accepted accounting principles and shown by fi-
7 nancial statements filed with and satisfactory to the 
8 commissioner, and (b) such person either (1) keeps on 
9 deposit at all times with the commissioner, or a bank in 

10 this state designated by such P,erson and approved for 
11 such purpose by the commissioner, one hundred thousand 
12 dollars in cash or securities satisfactory to the commis-
13 sioner, or (2) posts and maintains with the commissioner 
14 at all times a surety bond in the penal sum of one hun-
15 dred thousand dollars, in form and with conditions satis-
16 factory to the commissioner and with corporate surety 
17 thereon authorized to do business in this state and ac-
18 ceptable to the commissioner. When securities are de-
19 posited as aforesaid, the value of such securities must at 
20 all times be one hundred thousand dollars, computed on 
21 the basis of the principal amount or the market value 
22 thereof, whichever is lower. 

23 The deposit or bond, as the case may be, shall be for 

24 the benefit and protection of the purchasers or holders 

25 of checks sold in this state by the person making the 

26 deposit or posting the bond as principal, and the commis-
27 sioner or any aggrieved person may by appropriate civil 

28 actions enforce claims on any such check or checks against 
29 such deposit or bond. The aggregate liability of the 
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30 surety in no event shall exceed the principal sum of the 
31 bond. The surety on such bond shall have a right to 
32 cancel such bond upon giving thirty days' notice to the 
33 commissioner and thereafter shall be relieved of liability 
34 for any breach of condition occurring after the effective 
35 date of said cancellation. So long as the person making 
36 a deposit is not in violation of any of the provisions of 
37 this article, such person shall be permitted to receive all 
38 interest and dividends on said deposit, and shall have 
39 the right, with the approval of the commissioner, to 
40 substitute other securities. If the deposit is made at a 
41 bank, any custodial fees therefor shall be paid by the 
42 person making such deposit. At the time any such deposit 
43 is made or any such bond is posted, and annually there-
44 after, the person making such deposit or posting such 
45 bond shall pay to the commissioner a fee of one hundred 
46 dollars. All such fees shall be deposited in the state 
47 treasury to the credit of the general revenue fund 

§32A-2-4. Persons who establish financial responsibility and 
give security may engage in business; agents need 
not comply with section three. 

1 Any person who complies with the provisions of sec-
2 tion three of this article may engage in the business of 
3 issuing and selling checks at one or more locations in this 
4 state and through or by means of such agent or agents 
5 as such person may designate and appoint from time to 
6 time, and no such agent shall be required to comply 
7 with the provisions of said section three. 

§32A-2-5. Exemptions. 

1 The provisions of section three of this article shall not 
2 apply to banks, trust companies, building and loan associ-
3 ations, savings and loan associations, industrial loan com-
4 panies and small loan companies organized under the 
5 laws of this state or authorized to do business in this 
6 state, or to the receipt of money by an incorporated 
7 telegraph company at any office or agency thereof for 
8 transmission by telegraph. 

§32A-2-6. Judicial review. 

1 Any person aggrieved by any action of the commissioner 
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2 under the provisions of this article may appeal such 
3 action by filing a petition, at the election of such person, 
4 in either the circuit court of Kanawha County, West Vir-
5 ginia, or with the judge thereof in vacation, or in the 
6 circuit court of the county in which such person resides 
7 or does business, or with the judge thereof in vacation, 
8 within ninety days after such action. 

9 The judgment of the circuit court shall be final unless 
10 reversed, vacated or modified on appeal to the supreme 
11 court of appeals. Any such appeal shall be sought in the 
12 manner and within the time provided by law for appeals 
13 from circuit courts in other civil cases. 

§32A-2-7. Injunctive relief. 

1 Whenever it appears to the comnuss1oner that any 
2 person has been or is violating or is about to violate any 
3 provision of this article, the commissioner may apply 
4 in the name of the state, to the circuit court of the 
5 county in which the violation or violations or any part 
6 thereof has occurred, is occurring or is about to occur, 
7 or the judge thereof in vacation, for an injunction against 
8 such person and any other persons who have been, are 
9 or are about to be involved in any practices, acts or 

10 omissions, so in violation, enjoining such person or per-
11 sons from any such violation or vdolaitions. Such applica-
12 tion may be made and prosecuted to conclusion whether 
13 or not any such violation or violations have resulted or 
14 shall result in prosecution or conviction under the pro-
15 visions of section eight of this article. 

16 Upon application by the commissioner, the circuit courts 
17 of this state may by mandatory or prohibitory injunction 
18 compel compliance with the provisions of this article. 
19 The court may issue a temporary injunction in any case 
20 pending a decision on the merits of any application filed. 

21 The judgment of the circuit court upon any application 
22 permitted by the provisions of this section shall be final 
23 unless reversed, vacated or modified on appeal to the 
24 supreme court of appeals. Any such appeal shall be sought 
25 in the manner and within the time provided by law for 
26 appeals from circuit courts in other civil cases. 
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§3ZA-2-8. Penalties. 

l An.y person who directly or through another violates or 
2 attempts to violate any provision of this article shall be 
3 guilty of a misdemeanor, and, upon conviction thereof, 
4 shall be punished by a fine of not less than one hundred 
5 dollars nor more than one thousand dollars. Each transac-
6 tion in violation of this article and each day that a viola-
7 tion continues shall be a separate offense. 

§3ZA-2-9. Severability. 

1 If any provision of this article or the application there-
2 of to any person or circumstance is held invalid, such in-
3 validity shall not affect the remainder of the article or the 
4 application of such provision to other persona or circum-
5 stances, and to this end the provisions of this article are 
6 declared to be severable. 

CHAPTER 129 
IS. I. 79-ly Mr. McGr•wl 

[Puscd Much J, 1914; In effect ninety days from pusaae. Approw:d by !be Governor.] 

AN ACT to amend and reenact section three, article eight, 
ohapter five-a of the code of West Virginia, one thousand 
nine hundred tihi.rty-one, as amended, relating to permi,tting 
the state agency for surplus property to acquire and dis
tribute surplus property to fire departments, volunteer fire 
departments and rescue squads. 

Be it enacted by the Legislature of West Virginia: 

That section three, article eight, chapter five-a of the code of 
West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE S. STATE AGENCY FOR SURPLUS PBOPBB.TY. 

§SA-8-3. Authority and duties of state agency for surplus 

property. 

1 (a) The state agency for surplus property is hereby 
2 authorized and empowered (1) to acquire from the 
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3 United States of America such property, including equip-
4 ment, materials, books or other supplies under the con

trol of any department or agency of the United States 
of America as may be usable and necessary for edu
cational, fire protection and prevention, rescue, or public 
health purposes, including research; (2) to warehouse 
property acquired; and (3) to distribute the property to 
tax-supported medical institutions, hospitals, clinics, fire 
departments, rescue squads, health centers, school sys
tems, schools, colleges and universities within the state, 
and to other nonprofit medical institutions, hospitals, 
clinics, volunteer fire departments, volunteer rescue 
squads, health centers, schools, colleges and universities 
within the state which have been held exempt from tax
ation under section 101 (6) of the United States Internal 
Revenue Code. 

5 
6 
7 
8 
9 

10 

11 
12 

13 
14 
15 
16 
17 
18 

19 

20 

21 

22 
23 
24 
25 
26 

27 

28 

'29 

(b) For the purpose of executing its authority under 
this article, the state agency for surplus property is au
thorized and empowered to adopt, amend or rescind rules 
and regulations as may be deemed necessary, and take 
other action necessary and suitable in the administration 
of this article, including the enactment and promulgation 
of rules and regulations necessary to bring this article and 
its administration into conformity with any federal stat
utes or rules and regulations promulgated under federal 
statutes for the acquisition and disposition of surplus 
property. 

. 30 (c) The state agency for surplus property is autho-
31 rized and empowered to appoint advisory boards or com-
32 mittees necessary to the end that this article and the rules 
33 and regulations promulgated hereunder conform with 
34 federal statutes and rules and regulations promulgated 
35 under federal statutes for the acquisition and disposition 
36 of surplus property. 

37 (d) The state agency for surplus property is autho-
38 rized and empowered to take action, make expenditures 
39 · and enter into contracts, agreements and undertakings 
40 for and in the name of the state, require reports, and 
41 make investigations as may be required by law or regu-
42 Iation of the United States of America in connection with 
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43 the receipt, warehousing and distribution of property re-
44 ceived by the state agency for surplus property from the 
45 United States of America. 

46 (e) The state agency for surplus property is authorized 
47 and empowered to act as a clearinghouse of information 
48 for the public and private nonprofit institutions and agen-

. 49 cies referred to in subsection (a) of this section, to locate 
50 property available for acquisition from the United States 
51 of America, to ascertain the terms and conditions under 
52 which the property may be obtained, to receive requests 
53 from the above-mentioned institutions and agencies and 
54 to transmit to them all available information in reference 
55 to the property, and to aid and assist the institutions and 
56 agencies in every way possible in the consummation or 
57 acquistiion of transactions hereunder. 

58 (f) The state agency for surplus property, in the ad-
59 ministration of this article, shall cooperate to the fullest 
60 extent consistent with the provisions of this article, with 
61 the departments or agencies of the United States of 
62 America and shall make reports in the form and con-
63 taining the information the United States of America or 
64 any of its departments or agencies may from time to time 
65 require, and it shall comply with the laws of the United 
66 States of America and the rules and regulations of any 
67 of the departments or agencies of the United States of 
68 America governing the allocation, transfer, use or ac-
69 counting for property donable or donated to the state. 

CHAPTER 130 
(S. I. 423-ly Mr. Ward) 

[Passed March 9, 1974; in effect July t. 1974. Approved by _the Governor.] 

AN ACT to repeal section ten-a, article three, chapter eleven 
of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended; and to amend and reenact section 
ten of said article, relating to forfeiture for the failure to 



774 TAXATION [Ch. 130 

Ust property for taxation; procedure for collection of for
feilture. 

Be it enacted by the Legislature of West Virginia: 

That section -ten-a, article three, chapter eleven of the code 
of West Virginia, one thousand nine hundred thirty-one, as 
amended, be repealed; and that section ten of said article be 
amended and reenacted to read as follows: 

ARTICLE 3. ASSESSMENTS GENERALLY. 

§11-3-10. Failure to list property, etc.; collection of penaltiea 
and forfeitures. 

1 If any person, firm or corporation, including public 
2 service corporations whose duty it is by law to list any 
3 real estate or personal property for -taxation, shall refuse 
4 to furniish a proper list thereof or refuse to list within 
5 the time required by Law, or to make such oath as required 
6 by ,this chapter; or if any person, firm or corporation, 
7 includmg public service corporaitions, shall refuse to 
8 answer or shall answer falsely any question asked by the 
9 assessor or by -the itax commissioner, or shall fail or refuse 

10 to deliver any statement required by law, he or it shall 
11 forfeit not less than twenty-five nor more than one hun-
12 med dollars, and shall be denied all remedy provided by 
13 law for the correction of any assessment made by the as-
14 sessor or by the board of public works. If any person, firm 
15 or corporation, dncluding public service corporations, re-
16 quired by law to make return of property for taxation, 
17 whether such return. is to be made to the assessor, the 
18 boaro of public works, or any other assessing officer or 
19 body, fails to return a true list of all property which 
20 should be assessed in :tih:is state, including notes, bonds, 
21 bills and accounts receivable, stocks and any other inltan-
22 gi.ble personal property, such ,person, firm or corpor8ition, 
23 m. addition to all other penalties provided by la.w, shall 
24 forfeit one percent of the value of the property not yet 
25 rebumed and not otherwise ,taxed in this state. A forfei• 
26 ture •as to all property a!foresaid may be enforced for any 
27 such defaulit occurring in any year not exceeding five 
28 years immediately prior to the -time vh.e same is discovered. 
29 but no liability to penalty or forfeiture as to notes, bonds, 
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30 bills and accounts receivable, stocks and other intangible 
31 personal property arising prior ¢o the first day of January, 
32 one thousand rune hundred lihirty-4hree, shall be enforce-
33 able on behalf of the state or of any of :iJts subdivisions. 
34 Each failure to make a true return as herein required ah.all 
35 oonstiitu.te a separn,te offense, and a forfeilture shall apply 
36 to each of them, but all such forfeitures, to which the same 
37 person, firm ar corporation is liable, shall be enforced in 
38 one proceeding against such person, firm or corporation, or 
39 against the estate of any deceased person and shall not 
40 exceed five percent of the value of the propeI¢y not 
41 returned. Such forfeitures shall be collected as is here-
42 inai\ter provided under the provision of article two, 
43 chapter eleven-a of this code, the same as any tax lia-
44 bility, against the defaulting ta:iq>ayer, or in case of a 
45 decedent, against hls personal representative. The sheriff 
46 shall apportion such fund among ,the state, colllllty, dis-
47 trict, sohool district ,and municipaliibi.es which would have 
48 been entitled to the taxes upon such property if it had 
49 been assessed, in proportion to the rates of taxation for 
50 each such levying unit for the year in which the judgment 
51 was obtained bears to the sum of rates for all. When the 
52 list of property returned by the appmi!rers of the estate of 
53 any deceased person shows an amoUDJt greaiter than the 
54 last assessment list of such deceased person neJCt preceding 
55 the appraisal of his estate, iit shall be prim.a facie evidence 
56 tha•t such deceased person returned an imperfect list of his 
57 property: Provided, That any person liable for the tax or 
58 his personal representative, may always be permitted to 
59 prove by competent evidence that the discrepancy be-
60 tween such assessment list and the appraisal of the estate 

61 is caused by a difference of valuation returned by the 
62 assessor and thaJt made by the appraisers of the same prop-
63 erty or by property acquired after assessment, or that any 
64 property enumerated in the appraisers• list had been other-
65 wise listed for <t,axation, or that it was not liable for tax-
66 ation. Any judgment recovered under thls section sha.11 be 
67 a lien, from the time of the service of :tlhe notice, upon all 
68 rell!l esba<te and personal property of such defaulting tax-
69 payer, owned at the time or subsequently acquired, in 
70 preference to any other lien. 
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CHAPTER 131 
(S. I. 159-ly Mr. Brotherton, Mr. Pr .. id■nt, end Mr. Hubberd) 

[Passed March 71 1974; In effect ninety days from passage. Approved by the Governor.] 

AN ACT to amend article four, chapter eleven of the code of 
West Virginia, one thousand nine hundred thirty-<>ne, as 
amended, by adding thereto a new section, designated sec
tion twenty-one, relating to granting exemption from ad 
valorem tax of the first five thousand dollars of assessed 
valuation of real property to owners, over age suety-five, 
occupying such real property for residential purposes and 
as their primary residence; ascertainment of eligibility for 
exemption; and providing for the supplying of all neces
sary instructions and forms and the promulgation of all 
necessary :regulations by the tax commissioner. 

Be it enacted by the Legislature of West Virginia: 

That article four, chapter eleven of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, be 
amended by adding thereto a new section, designated section 
twenty-one, to read as follows: 

ARTICLE 4. ASSESSMENT OF REAL PROPERTY. 

§11-4-21. Five thousand dollar assessed value exemption for 
persons over sixty-five and otherwise qualifted; 
ascertainment of eligibility; supplying of in
structions and forms and promulgation of regula
tions. 

1 Beginning with the first day of July, one thousand nine 
2 hundred seventy-four, and every July first thereafter 
3 the assessor shall ascertain each person in his county who 
4 owns real property, wholly or partially, including, but not 
5 limited to a person who owns a life estate or a consum-
6 mate dower interest therein, and who occupies such real 
7 property as his primary residence and who is sixty-five 
8 years of age or older. An exemption from ad valorem tax 
9 of the first five thousand dollars of assessed valuation of 

10 all such property is hereby granted when owned and oc-
11 cupied by any such qualified person. 

12 The exemption of the first five thousand dollars shall 
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13 be shown on the land book against the total assessed 
14 value, and taxes shall be extended against the net amount 
15 of assessed value for the calendar tax year one thousand 
16 nine hundred seventy-five and every calendar tax year 
17 thereafter in which the owner and the property remains 
18 qualified under this section. Only one exemption shall be 
19 granted for each owner-occupied residence regardless of 
20 the number of qualified persons, sixty-five or older, re-
21 siding therein. 

22 
23 
24 
25 

When the five thousand dollar exemption is greater 
than the total assessed value of the residence, no taxes 
will be levied; and the sheriff shall issue a statement to 

the landowner showing that no taxes are due. 

26 Only those homeowners sixty-five years of age or older 
27 on the July first assessment date will be eligible for the 
28 exemption provided by this section for the following cal-
29 endar tax year. The exemption shall attach to the real 
30 estate occupied by the qualified homeowner on the July 
31 first assessment date. An exemption shall not be trans-
32 ferred to another parcel of real estate until the following 
33 July first. If the property of a homeowner qualified 
34 under this section is transferred by deed, will or other-
35 wise to an owner who will not be at least sixty-five 
36 years of age on the next July first assessment date, the 
37 five thousand dollar exemption will be removed from the 
38 property when next assessed. 

39 In addition to the listing made by the assessor, every 
40 homeowner who is qualified shall have the right to 
41 appear before the assessor and register his right to 
42 the exemption provided by this section. Any person who 
43 does not appear before the assessor, by himself or his 
44 personal representative, or who does not in any way 
45 contact the assessor's office to register his right to an 

46 exemption on or before the first day of October following 
47 a July first assessment day, shall not be entitled to any 
48 exemption for the following calendar tax year. 

49 The tax commissioner shall prescribe and supply all 

50 necessary instructions and forms and shall promulgate all 

51 necessary regulations to effectuate the purpose of this sec-
52 tion. 
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CHAPTER 132 
(H. I. 1343-ly Mrs. Given) 

[Passed March 81 1974; in effect ninety days from passage. Approved by the Governor.] 

AN .ACT to amend and reenact section two, article twelve, chapter 
eleven of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to increasing amount of gross 
income for exemption from business franchise registration tax. 

Be it enacted by the Legislature of West Virginia: 

That section two, article twelve, chapter eleven of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 12. BUSINESS FRANCHISE REGISTRATION CERTIFICATE 

TAX. 

§11-12-2. Definffions. 

1 For the purposes of this article: 

2 (a) "Business" shall mean any business, whether a person 
3 engaged expressly or impliedly holds himself out as engaged 
4 in business or supplying his products or a commodity or service 
5 to the public as a class or a limited portion of the public or sells 
6 any goods, wares, merchandise of any kind or provides a ser-
7 vice of any kind: Provided, however, That "business" shall not 
8 include sales of products of the farm, garden, or dairy by the 
9 producer or grower thereof; occasional sales by societies acting 

10 for charitable, religious or benevolent purposes; judicial sales 
11 directed by law or court order; or any business the gross income 
12 of which is less than four thousand dollars per license year. 
13 "Gross Income" shall mean the gross receipts of the business 
14 received as compensation for personal services and from trade, 
15 commerce, or sales and the value accruing from the sale of 
16 tangible property (real or personal), or service, or both, with-
17 out any deduction on account of the cost of property sold, 
18 materials used, labor costs, taxes or any other expense what-
19 soever. 

20 (b) "Business franchise registration certificate" shall mean 
21 a franchise or certificate authorizing a person to conduct 
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22 business within the state of West Virginia and when re-
23 ferred to in this article as certificate of registration shall 
24 mean business franchise registration certificate. 

25 (c) "Person" or "company" shall mean and include any 
26 individual, firm, copartnership, joint venture, association, 
27 corporation, trust and any other group or combination acting 
28 as a unit in the plural as well as the singular and when used 
29 in connection with the penalties imposed by section nine of 
30 this article, shall mean and include the officers, directors, 
31 trustees, or members of any firm, copartnership, joint venture, 
32 association, corporation, trust or any other groups acting as 
33 a unit. 

34 (d) "Tax commissioner" shall mean the tax commissioner 
35 or his agent. 

CHAPTER 133 
(H. I. 1364-0rlginoti119 in th• HouM c-miH• on Finance) 

[ Passed March 8. I 974; ID effect ninety day a from passaae. Approved by the Govemor.J 

AN ACT to amend and reenact section two-b, article thirteen, 
chapter eleven of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to the business 
and occupation tax, providing for the classification of business 
activities as manufacturing, compounding or preparing products; 
processing of food excepted. 

Be it enacted by the Legislature of West Virginia: 

That section two-b, article thirteen, chapter eleven of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

§11-13-lb. Manufacturing, compoanding or prep8l'ml products; 
procesmig of food excepted. 

I Upon every person engaging or continuing within this state 
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2 in the business of manufacturing, compounding or preparing for 
3 sale, profit, or commercial use, either directly or through the 
4 activity of others in whole or part, any article or articles, sub
s stance or substances, commodity or commodities, or electric 
6 power produced by public utilities or others and not taxed 
7 under other provisions of this article, or newspaper pub-
8 lishing (including all gross income or proceeds of sale from 
9 circulation and advertising), the amount of the tax to be 

10 equal to the value of the article, substance, commodity or 
11 electric power or newspaper, manufactured, compounded 
12 or prepared for sale, as shown by the gross proceeds derived 
13 from the sale thereof by the manufacturer or person com-
14 pounding or preparing the same, except as otherwise provided, 
15 multiplied by a rate · of eighty-eight one hundredths of one 
16 percent. The measure of this tax is the value of the entire 
17 product manufactured, compounded or prepared in this state 
18 for sale, profit or commercial use, regardless of the place of 
19 sale or the fact that deliveries may be made to points outside 
20 the state. However, the dressing and processing of food 
21 by a person, firm or corporation, which food is to be sold on 
22 a wholesale basis by such person, firm or corporation shall 
23 not be considered as manufacturing or compounding, but the 
24 sale of these products on a wholesale basis shall be subject 
25 to the same tax as is imposed on the business of selling at 
26 wholesale as provided in section two-c. 

27 It is further provided, however, that in those instances in 
28 which the same person partially manufactures, compounds 
29 or prepares products within this state and partially manu-
30 factures, compounds or prepares such products outside of 
31 this state the measure of bis tax under this section shall be that 
32 proportion of the sale price of the product that the payroll cost 
33 of manufacturing within this state bears to the entire payroll 
34 cost of manufacturing the product; or, at the option of the 
35 taxpayer, the measure of his tax under this section shall be 
36 the proportion of the sales value of the articles that the cost 
37 of operations in West Virginia bears to the full cost of manu-
38 facture of the articles. 
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CHAPTER 134 
(H. I. 1229-ly Mr. Queen and Mr. Jonn, of Kanawha) 

[Passed March 9, 1974; in effect ninety day1 from passaae. Approved by the Governor.] 

AN ACT to amend and reenact section three, article thirteen, chapter 
eleven of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to exempting gross in
come from radio and television broadcasting time from business 
and occupation tax; expiration of date on subsection (g). 

Be it enacted by the Legislature of West Virginia: 

That section three, article thirteen, chapter eleven of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 13. BUSINESS AND OCCUPATION TAX. 

§11-13-3. Exemptions. 

I There shall be an exemption in every case of fifty dollars 
2 in amount of tax computed under the provisions of this 
3 article. A person exercising a privilege taxable hereunder for 
4 a fractional part of a tax year shall be entitled to an exemption 
5 of the sum bearing the proportion to fifty dollars that the 
6 period of time the privilege is exercised bears to a whole year. 
7 Only one exemption shall be allowed to any one person, 
8 whether he exercises one or more privileges taxable hereunder. 

9 The provisions of the article shall not apply to: (a) 
IO Insurance companies which pay the state of West Virginia a 
11 tax upon premiums: Provided, That said exemption shall not 
12 extend to that part of the gross income of insurance com-
13 panies which is received for the use of real property, other 
14 than property in which any such company maintains its 
I 5 office or offices, in this state, whether such income be in 
16 the form of rentals or royalties; (b) nonprofit cemetery 
17 companies organized and operated for the exclusive benefit 
18 of their members; (c) fraternal societies, organizations and 

19 associations organized and operated for the exclusive benefit 

20 of their members and not for profit: Provided, however, That 
21 said exemption shall not extend to that part of the gross 
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22 income ansmg from the sale of alcoholic liquor, food and 
23 related services, of such fraternal societies, organizations and 
24 associations which are licensed as private clubs under the 
25 provisions of article seven, chapter sixty of this code; (d) 
26 corporations, associations and societies organized and operated 
27 exclusively for religious or charitable purposes; ( e) production 
28 credit association, organized under the provisions of the federal 
29 "Farm Credit Act of 1933"; (f) any credit union organized 
30 under the provisions of chapter thirty-one, or any other 
31 chapter of this code: Provided further, That the exemptions of 
32 this section shall not apply to corporations or cooperative 
33 associations organized under the provisions of article four, 
34 chapter nineteen of this code; (g) gross income arising from 
35 . the sale of radio and television broadcasting time: And pro-

36 vided further, That subsection (g) shall be effective only 
37 until the date of March thirty-first, one thousand nine hundred 
38 seventy-five. 

CHAPTER 135 
(S. I. 39-ly Mr. Hvbb.rd} 

[Puoed Muell 2, 1974; In effect ninety days from p .... ae. Approved by tho Governor.] 

AN ACT to amend and reenact section seventeen, article four
teen, chapter eleven of the code of West Virginia, one 
thou.sand nine hundred thirty-one, as amended, relating 
to the gasoline and special fuel excise tax; assessment. 

Be it enacted by the Legislature of West Virginia: 

That section seventeen, article fourteen, chapter eleven of 
the code of West Virginia, one thousand nine hundred th.irty
one, as amended, be amended and reenacted to read as follows: 

ABTICLE H. GASOLINE AND SPECIAL FUEL EXCISE TAX. 

§11-14-17. Assessment of tax when insufficiently returned. 

1 II the commissioner believes that the 1:ax imposed by 

2 this article is insufficiently returned by a taxpayer, either 
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3 because the taxpayer has failed to properly remit the tax 
4 or has failed to make a return, or has made a return which 
5 is incomplete, deficient or otherwise erroneous or a person 
6 has filed and has been paid upon an erroneous claim, pe-
7 tition, or application for a refund of taxes, he may pro-
8 ceed to investigate and determine or estimate the tax 

9 liability of the taxpayer and make an assessment therefor. 

CHAPTER 136 
(H. I. 986-ly Mr. QuNn) 

[Passed March 8, 1974; in effect from passaae. Approved by the Govemor.] 

AN ACT to amend and reenact section nine, article fifteen, chapter 
eleven of the code of West Virginia, one thousand nine hundred 
thirty-one, as amended, relating to exemption of sales of radio 
and television advertising, newspaper advertising and outdoor 
advertising; sales and services performed by day care centers; 
casual and occasional sales of property or services by corpora
tions or organizations qualified under section 501 (c) (3) of the 
Internal Revenue Code of 1954, as amended, or under section 
501 (c) (4) of the Internal Revenue Code of 1954, as amended, 
and bank safety deposit boxes from the consumers sales and 
service tax. 

Be it enacted by the Legislature of West Virginia: 

That section nine, article fifteen, chapter eleven of the code of 
West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 15. CONSUMERS SALES TAX. 

§11-15-9. Exemptions. 

I The following sales and services shall be exempt: 

2 ( I ) Sales of gasoline, taxable under article fourteen, 
3 chapter eleven of the code, one thousand nine hundred thirty-
4 one; 

5 (2) Sales of gas, steam and water delivered to consumers 

6 through main or pipes, and sales of electricity; 
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7 (3) Sales of textbooks required to be used in any of 
8 the schools of this state; 

9 ( 4) Sales of property or services to the state, its institu-
10 tions or subdivisions, and to the United States, including 
11 agencies of federal, state or local governments for distribution 
12 in public welfare or relief work; 

13 (5) Sales of motor vehicles which are titled by the 
14 department of motor vehicles which are subject to the tax 
15 imposed by section four, article three, chapter seventeen-a 
16 of the code; 

1 7 ( 6) Sales of property or services to churches and bona 
18 fide charitable organizations who make no charge whatever 
19 for the services they render or sales of property or services to 
20 corporations or organizations qualified under section 501 ( c) 
21 (3) of the Internal Revenue Code of 1954, as amended, 
22 or under section 501 (c) (4) of the Internal Revenue Code 
23 of 1954, as amended, who make casual and occasional sales 
24 not conducted in a repeated manner or in the ordinary course 
25 of repetitive and successive transactions of like character, or 
26 sales of property or services to persons engaged in this state 
27 in the business of contracting, manufacturing, transportation, 
28 transmission, communication, or in the production of natural 
29 resources: Provided, however, That the exemption herein 
30 granted shall apply only to services, machinery, supplies and 
31 materials directly used or consumed in the businesses or or-
32 ganizations named above; 

33 (7) An isolated transaction in which any tangible personal 
34 property is sold, transferred, offered for sale, or delivered 
35 by the owner thereof or by his representative for the owner's 
36 account, such sale, transfer, offer for sale or delivery not being 
37 made in the ordinary course of repeated and successive 
38 transactions of like character by such owner or on his account 
39 by such representative; 

40 (8) Sales of tangible personal property and services ren-
41 dered for use or consumption in connection with the conduct 
42 of the business of selling tangible personal property to con-
43 sumers or dispensing a service subject to tax under this 
44 article and sales of tangible personal property and services 
45 rendered for use or consumption in connection with the com-
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46 mercial production of an agricultural product the ultimate 
47 sale of which will be subject to the tax imposed by this 
48 article: Provided, That sales of tangible personal property 
49 and services to be used or consumed in the construction of 
50 or permanent improvement of real property shall not be 
51 exempt; 

52 (9) Sales of tangible personal property for the purpose 
53 of resale in the form of tangible personal property; 

54 (10) Sales of property or services to nationally chartered 
55 fraternal or social organizations for the sole purpose of free 
56 distribution in public welfare or relief work; 

57 ( 11) Sales and services, fire fighting, or station house 
58 equipment, including construction and automotive, made to 
59 any volunteer fire department organized and incorporated 
60 under the laws of the state of West Virginia; 

61 (12) Sales of newspapers when delivered to consumers by 
62 route carriers; 

63 ( 13) Sales of drugs dispensed upon prescription; 

64 (14) Sales of radio and television broadcasting time, news-
65 paper and outdoor advertising space for the advertisement of 
66 goods or services; 

67 (15) Sales and services performed by day care centers; 

68 (16) Casual and occasional sales of property or services 
69 not conducted in a repeated manner or in the ordinary course 
70 of repetitive and successive transactions of like character by 
71 corporations or organizations qualified under section 501 (c) 
72 (3) of the Internal Revenue Code of 1954, as amended, or 
73 under section 501 (c) (4) of the Internal Revenue Code of 
74 1954, as amended; 

75 ( 17) Bank safety deposit boxes. 

CHAPTER 137 
{H. I. 708--ly Mr. Soibort) 

(Paued Febn,a,y 20, 1974; Ill effect alnecy days from p..._. Approved by the Gonraor.J 

AN ACT to amend and reenact sections twelve, seventeen, nineteen 
and twenty, article seventeen, chapter eleven of the code of 
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West Virginia, one thousand nine hundred thirty-one, as amend
ed, relating to cigarette taxes; giving the tax commissioner the 
right to inspect stocks of cigarettes; requiring peace officers to 
assist the commissioner to enforce the articles changing the in
terest rate on unpaid taxes; allowing a meter impression to be 
affixed to individual packages; declaring cigarettes upon which 
the tax has not been paid to be contraband and forfeited to the 
state; adding airways to list of ways of transporting unstamped 
cigarettes under certain conditions; making illegal transportation 
of cigarettes a misdemeanor and providing penalties. 

Be it enacted by the Legislature of West Virginia: 

That sections twelve, seventeen, nineteen and twenty, article sev
enteen, chapter eleven of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, be amended and reenacted to 
read as follows: 

ARTICLE 17. CIGARETI'E TAX ACT. 

§11-17-12. Reports required; due date; records to be kept; inspection of 
records and stocks; examination of witnesses, summons, etc. 

§11-17-17. Forms, rules and regulations; enforcement powers. 
§11-17-19. Interest; additions to tax; penalties; crimes. 
§11-17-20. Transportation of unstamped cigarettes; unstamped cigarettes in 

vending machines; forfeitures and sales of cigarettes and equip
ment; criminal sanctions. 

§11-17-12. Reports required; due date; records to be kept; inspec
tion of records and stocks; examination of witnesses, 
summons, etc. 

1 On or before the fifteenth day of each month common car-
2 riers, wholesalers, subjobbers, retail dealers, and agents, or 

3 vending machine operators shall, when required by this article, 

4 or the tax commissioner, file a report covering the business 

5 transacted in the previous month covering such information as 

6 the commissioner may deem necessary for the ascertainment or 

7 assessment of the tax imposed by this article; and shall be 

8 signed under penalty of perjury on such forms as the tax com-

9 missioner may prescribe and shall at this time remit any taxes 

10 owed or due, if any. 

11 The reports imposed by this section shall be deemed as 

12 having been timely filed for the purpose of avoiding penalties 

13 only if the postmark date thereon is clearly within the said due 
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14 date of the calendar month, or is received within such period. 
15 H the due date falls on a Saturday or Sunday, or a day which 
16 is a legal holiday in the state of West Virginia, filing will be 
17 considered timely if it is done on the next succeeding secular 
18 day which is not a legal holiday. 

19 The reports prescribed herein are required although a tax 
20 might not be due, or no business transacted, for the period 
21 covered by the report. 

22 Each person required to file a report under this article shall 
23 make and keep such records as shall be prescribed by the tax 
24 commissioner that are necessary to substantiate the returns 
25 required by this article, including, but not limited to, inventor-
26 ies, receipts, disbursements and sales, for a period of time not 
27 less than five years. 

28 Unless otherwise permitted, in writing, by authority of the 
29 tax commissioner, each delivery ticket or invoice for each pur-
30 chase or sale of cigarettes must be recorded upon a serially 
31 numbered invoice showing the name and address of the seller 
32 and the purchasers, point of delivery, the date, quantity, price 
33 of product, and the tax must be set out separate or the in-
34 voice must indicate whether or not the West Virginia cigarette 
35 excise tax is included in the total price and such other reason-
36 able information as the tax commissioner may require. How-
37 ever, these invoicing requirements do not apply to cash sales, 
38 and a person making such sales must maintain such records as 
39 may be reasonably necessary to substantiate his return. 

40 The tax commissioner or his deputy or agent authorized by 
41 him shall have authority to inspect or examine the stock of 
42 cigarettes kept in and upon the premises of any person where 
43 cigarettes are placed, stored or sold and shall inspect or exam-
44 ine the records, books, papers and any equipment or records 
45 of manufacturers, cigarette stamping agents, wholesalers, sub-
46 jobbers, retail dealers, common carriers, or any other person 
47 for the purpose of determining the quantity of cigarettes ac-
48 quired or distributed to verify the truth and accuracy of any 
49 statement or report or to ascertain that the tax imposed by 
50 this article has been properly paid. 

51 As a further means of obtaining the records, books and 

52 papers of a manufacturer, common carrier, wholesaler, sub-
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53 jobber, or retailer or any other person and ascertaining the 
54 amount of taxes and reports due under this article, the commis-
55 sioner and his duly appointed agent shall have the power to 
56 examine witnesses under oath; and if the witness shall fail or re-
57 fuse at the request of the tax commissioner or his duly ap-
58 pointed agent to grant access to the books, records, or papers, 
59 the tax commissioner or such agent shall certify the facts and 
60 names to the circuit court of the county having jurisdiction of 
61 the party and such court shall thereupon issue summons to such 
62 party to appear before the tax commissioner or his agent, at a 
63 place designated within the jurisdiction of such court, on a day 
64 fixed, to be continued as the occasion may require for good 
65 cause shown and give such evidence and lay open for inspec-
66 tion such books and papers as may be required for the purpose 
67 of ascertaining the amount of tax and reports due, if any. 

§11-17-17. Forms, rules and regulations; enforcement powers. 

1 The tax commissioner is hereby invested with fuH power and 
2 authority and it is hereby made his duty to prescribe the neces-
3 sary forms and to promulgate necessary and needful rules and 
4 regulations to ascertain, assess and collect the taxes imposed 
5 by this article and to enforce the provisions thereof. 

6 Any employee or agent of the tax commissioner, so desig-
7 nated by the tax commissioner, shall have all the lawful powers 
8 delegated to members of the department of public safety to 
9 enforce the provisions of this article, in any county, or munic-

10 ipality in this state. 

11 Such employee shall execute a bond with security in the 
12 sum of thirty-five hundred dollars, payable to the state of West 
13 Virginia conditioned for the faithful performance of his duties, 
14 as such, and such bond shall be approved as to form by the 
15 attorney general, and the same shall be filed with the secretary 
16 of state and preserved in his office. 

1 7 The state department of public safety or any county sheriff 

18 or his deputies is, upon request of the commissioner, here-
19 by authorized and required to assist in the enforcement of the 
20 provisions of this article. 

§11-17-19. Interest; additiom to tax; penalties; crimes. 

1 (1) If any person: 
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2 (a) Fails to pay the taxes imposed by this article when due, 
3 said taxes shall bear interest at the rate of six percent per 
4 annum prorated for each month or fraction thereof from the 
5 due date of the tax, each assessment made by the tax commis-
6 sioner shall bear interest for failure to timely pay the taxes 
7 imposed by this article, or 

8 (b) Fails to make or file a return whenever the full amount 
9 of the tax on any portion or deficiency thereof has not been 

10 paid in the time required by this article, unless it be shown 
11 that such failure was due to reasonable cause and not due to 
12 willful neglect, there may be added to the tax a penalty of five 
13 percent per month, with an additional five percent for each 
14 additional month or fraction thereof during which failure shall 
15 continue, not to exceed twenty-five percent in the aggregate. 
16 H no tax is due, the penalty will be twenty-five dollars per 
17 month or fraction thereof for failure to file a tax return: 
18 
19 

Provided, That in all cases of delinquency in the payment of 
taxes due, interest shall be assessed. 

20 (2) H any person: 

21 Files a false or fraudulent return with intent to evade the 
22 tax imposed by this article, or in the case of a willful failure 
23 to file a return with intent to evade the tax, or file a false 
24 claim for credit or refund there shall be added to the tax due 
25 an amount equal to one hundred percent of the tax due. The 
26 burden of proving fraud, willfulness, or intent to evade tax 
27 shall be upon the commissioner. 

28 (3) If any person: 

29 (a) Makes any false entry upon an invoice, package or con-
30 tainer of cigarettes required to be made under the provisions 
31 of this article, or with intent to evade the tax imposed by this 
32 article, presents any such false entry for the inspection of the 
33 commissioner, or 

34 (b) Prevents or hinders the commissioner or his deputy 
35 from ma.king a full inspection of any place where cigarettes 
36 subject to the tax imposed by this state are sold or stored, or 
3 7 prevents or hinders the full inspection of invoices, books, re-
38 cords, or papers required to be kept under the provisions of 
39 this article, or 
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40 (c) Sells cigarettes in this state without there having been 
41 first affixed to each individual package thereof the stamp or 
42 meter impression required to be affixed thereto by this article, 
43 or 

44 (d) Being a retail dealer or subjobber in this state, has in his 
45 possession packages of cigarettes not bearing the stamps or 
46 meter impression herein required to be affixed thereto or, 
4 7 whoever fails to produce on demand by the commissioner in-
48 voices of all cigarettes purchased or received by him within two 
49 years prior to such demand, unless upon satisfactory proof it 
50 is shown that such nonproduction is due to providential or 
51 other causes beyond his control, or 

52 ( e) If any wholesale dealer shall sell cigarettes to any per-
53 son in this state other than to another wholesaler, subjobber, 
54 or retail dealer and no person in this state other than a whole-
55 saler, or subjobber, shall sell cigarettes to a retail dealer. It 
56 shall be unlawful and a violation of this article for any retail 
57 cigarette dealer to purchase or acquire cigarettes from any per-
58 son other than a wholesaler or subjobber. The original whole-
59 saler who purchases unstamped cigarettes from the manufac-
60 turer is liable for the excise tax and the affixing of the re-
61 quired stamps or meter impression, or 

62 (f) If any person, firm or corporation, who is not a whole-
63 saler of tobacco products, as provided by this article, shall have 
64 in his possession within the state more than twenty packages of 
65 cigarettes not bearing cigarette tax paid indicia of this state, 
66 stamps or meter impressions, such possession shall be pre-
67 sumed to be for the purpose of evading the payment of the 
68 taxes imposed or due thereon, or 

69 (g) Whoever violates any of the provisions of subsection 
70 (2) through subsection (3) (f) of this section or any law-
71 ful rule or regulation promulgated by the commissioner under 
72 authority of this article shall be guilty of a misdemeanor, and, 
73 upon conviction thereof, shall be fined not less than three 
74 hundred dollars nor more than five thousand dollars, or 
75 imprisoned in the county jail for not more than one year, or 

76 both, in the discretion of the court. 

77 (4) Whoever falsely or fraudulently makes, forges, alters or 

78 counterfeits any stamp or meter impression prescribed, or de-
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79 fined, by the provisions of this article, or its related rules and 
80 regulations, and any person who knowingly and willfully 
81 makes, causes to be made, purchases, receives or has in his pos-
82 session, any device for forging or counterfeiting any stamp or 
83 meter impression, or has in his possession, any stamps not 
84 properly issued by the commissioner or his agent or deputy or 
85 tampers with or alters any stamping device authorized by the 
86 commissioner or uses more than once any stamp or meter im-
87 pression provided for and required by this article for the pur-
88 pose of evading the tax hereby imposed, shall be guilty of a 
89 felony, and, upon conviction thereof, shall be sentenced to pay 
90 a fine of not less than five thousand dollars nor more than ten 
91 thousand dollars and imprisoned in the penitentiary for a term 
92 of not less than one year nor more than five years. 

93 (5) Whenever the commissioner or any of his deputies or 
94 employees authorized by him or any peace officer of this state 
95 for the purpose shall discover any cigarettes subject to tax as 
96 provided by this article and upon which the tax has not been 
97 paid as herein required, such cigarettes shall thereupon be 
98 deemed to be contraband, and the commissioner, or such de-
99 puty or employee or any peace officer of this state is hereby 

100 authorized and empowered forthwith to seize and take posses-

101 sion of such cigarettes, without a warrant, and such cigarettes 

102 shall be forfeited to the state, and the commissioner shall with-

103 in a reasonable time thereafter sell such forfeited cigarettes: 

104 Provided, That such seizure and sale shall not be deemed to 

105 relieve any person from fine or imprisonment as provided here-

106 in for violation of any provisions of this article. Such sale may 

107 be made in any county the tax commissioner deems most con-

108 venient and economical. Notice of such sale shall be published 

109 as Class I legal advertisement in compliance with the provisions 

11 0 of article three, chapter fifty-nine of this code, and the publi-

111 cation area for such publication shall be the county wherein 

112 such seizure was made and the county wherein the sale is to 

113 take place. Notice shall be published at least five days prior 

114 to the sale. All taxes and penalties collected under the pro-

115 visions of this section shall be paid into the state treasury and 

116 treated as other taxes collected under this article. 

117 (6) Justices of the peace shall have concurrent jurisdiction 
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118 with any other courts having jurisdiction for the trial of all 
119 misdemeanors arising under this article. 

§11-17-20. Transportation of unstamped cigarettes; unstamped 
cigarettes in vending machines; forieitures and sales 
of cigarettes and equipment; criminal sanctions. 

1 Every person who shall transport cigarettes not stamped 
2 as required by this article upon the public highways, water-
3 ways, airways, roads or streets of this state shall have in 
4 his actual possession invoices or delivery tickets for such 
5 cigarettes which shall show the true name and the complete 
6 and exact address of the consignor or seller, the true name 
7 and complete and exact address of the consignee, or purchaser, 
8 the quantity and brands of the cigarettes transported and the 
9 true name and complete and exact . address of the person 

10 who has or shall assume payment of the West Virginia state 
11 tax, or the tax, if any, of the state or foreign country at 
12 the point of ultimate destination: Provided, That any com-
13 mon carrier which has issued a bill of lading for a shipment 
14 of cigarettes and is without notice to itself or to any of its 
15 agents or employees that said cigarettes are not stamped 
16 as required by this article shall be deemed to have complied 
17 with this article and the vehicle or vessel in which said 
18 cigarettes are being transported shall not be subject to 
19 confiscation hereunder. In the absence of such invoices, 
20 delivery tickets or bills of lading, as the case may be, the 
21 cigarettes so transported, the vehicle or vessel in which the 
22 cigarettes are being transported and any paraphernalia or 
23 devices used in connection with the unstamped cigarettes, 
24 are declared to be contraband goods and may be seized by 
25 the commissioner, his agents or employees or by any peace 
26 officer of the state without a warrant. 

27 If any person transports unstamped cigarettes in violation 
28 of this section he shall be guilty of a misdemeanor, and, 
29 upon conviction thereof, shall be fined not less than three 
30 hundred dollars nor more than five thousand dollars, or 
31 imprisoned in the county jail not more than one year, or 
32 both fined and imprisoned. 

33 If unstamped cigarettes are found in any vending machine, 

34 both the cigarettes and the vending machine shall be contra-
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35 band goods and may be seized by the commissioner, at the 
36 discretion of the commissioner, his agents or employees or 
37 any peace officer of this state, without a warrant. 

38 Cigarettes and vending machines seized under this section 
39 shall be forthwith sold in the manner provided hereinafter 
40 in this section and such sale shall not relieve the owner of 
41 the sold personal property of any action by the commissioner 
42 for violations of any other sections of this article. 

43 
44 
45 

46 

47 
48 
49 

50 
51 
52 

53 
54 

55 

56 
57 

58 
59 

60 
61 

The commissioners shall immediately, after any seizure made 
pursuant to this section, institute a proceeding for the con
fiscation thereof in the circuit court of the county in which 
the seizure is made. The court may proceed in a summary 
manner and may direct confiscation to the commissioner: 
Provided, That any person claiming to be the holder of 
security interest in any vehicle or vessel, or vending machine, 
the disposition of which is provided for above may present 
his petition so alleging and be beard, and in the event it 
appears to the court that the property was unlawfully used 
by a person other than such claimant, and if the said 
claimant acquired his security interest in good faith and 
without knowledge that the vehicle or vessel or vending 
machine, was going to be so used, the court shall either 
waive forfeiture in favor of such claimant and order the 
vehicle or vessel or vending machine returned or delivered 
to such claimant or if it is found that the value thereof 
exceeds the amount of the claim, the court shall order pay
ment of the amount of the claim out of the proceeds of the 

62 sale. 

CHAPTER 138 
(S. I. 19-ly Mr. ltolherton, Mr. l'nsident) 

{Passed Pebn1ary 16, 1974; In effect from paaaap. Approved by the oo .. nwr,J 

AN ACT to amend and reenact section nine, article twenty-one, 
chapter eleven of the code of West Virginia, one thousand 

. nine hundred thirty-one, as amended, relating to updating 
meaning of terms in personal income tax. 
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Be it enacted by the LegislatuTe of West ViTginia: 

That section nine, article twenty-one, chapter eleven of the 
code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted to read as follows: 

ARTICLE Zl, PERSONAL INCOME TAX. 

§11-21-9. Meaning of terms. 

1 Any term used in this article shall have the same mean-
2 ing as when used in a comparable context in the laws of 
3 the United States relating to income taxes, unless a differ-
4 ent meaning is clearly required. Any reference in this ar-
5 ticle to the laws of the United States shall mean the pro-
6 visions of the Internal Revenue Code of 1954, as amended, 
7 and such other provisions of the laws of the United States 
8 as relate to the determination of income for federal in-
9 come tax purposes. All amendments made to the laws of 

10 the United States prior to the first day of January, one 
11 -thousand nine hundred seventy-four shall be given effect 
12 in determining the taxes imposed by this article for the 
13 tax period beginning the first day of January, one thou-
14 sand nine hundred seventy-four, and thereafter, but no 
15 amendment to the laws of the United States made on or 
16 after the first day of January, one thousand nine hundred 
17 seventy-four, shall be given effect. 

CHAPTER 139 
(Com. Sub. for H. I. 1073-ly Mr. Tonkovich and Mr. ScoH) 

[Passed March 5, 1974; In effect July I, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section twelve, article twenty-one, 
chapter eleven of the code of West Virginia, one thousand 
nine hundred thirty-one, as amended, relating to West Virginia 
adjusted gross income of resident individual; relating to defini
tion of federal adjusted gross income, providing for modifica
tions increasing federal adjusted gross income; providing a 
modification reducing federal adjusted gross income for persons 
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receiving annuities, benefits and other amounts under the 
public employees retirement system, the department of public 
safety death, disability and retirement fund, the state teachers 

retirement system, and all forms of military retirement, in
cluding regular armed forces, reserves, and national guard; 
providing a modification reducing federal adjusted gross income 
for persons above the age of sixty-five; providing for modifica
tion for West Virginia fiduciary adjustment; providing modi
fication for partners and for husband and wife filing separately. 

Be it enacted by the Legislalure of West Virginia: 

That section twelve, article twenty-one, chapter eleven of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 21. PERSONAL INCOME TAX. 

§11-21-12. · West Virginia adjusted gross income of resident 
individual. 

1 
2 
3 

(a) General.-The West Virginia adjusted gross income of 
a resident individual means his federal adjusted gross income 
as defined in the laws of the United States for the taxable 

4 year with the modifications specified in this section. 

5 (b) Modifications increasing federal adjusted gross in-

6 come.-There shall be added to federal adjusted gross income: 

7 (I) Interest income on obligations of any state other than 
8 this state, or of a political subdivision of any such other 
9 state unless created by compact or agreement to which this 

IO state is a party; 

11 (2) Interest or dividend income on obligations or securities 
12 of a11y authority, commission or instrumentality of the United 
13 States, which the laws of the United States exempt from 
14 federal income tax but not from state income taxes; 

15 (3) Income taxes imposed by this state or any other 
16 taxing jurisdiction, to the extent deductible in determining 

17 federal adjusted gross income and not credited against federal 

18 income tax; and 

19 (4) Interest on indebtedness incurred or continued to 
20 purchase or carry obligations or securities the income from 
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21 · which is exempt from tax under this article, to the extent 
22 deductible in determining federal adjusted gross income. 

23 (c) Modifications reducing federal adjusted gross in.come. 

24 -There shall be subtracted from federal adjusted gross 
25 income: 

26 (1) Interest income on obligations of the United States 
27 and its possessions to the extent includible in gross income 
28 for federal income tax purposes; 

29 (2) Interest or dividend income on obligations or securities 
30 of any authority, commission or instrumentality of the United 
31 States to the extent includible in gross income for federal 
32 income tax purposes but exempt from state income taxes 
33 under the laws of the United States; 

34 (3) Any gain from the sale or other disposition of prop-
35 erty having a higher fair market value on the first day of 
36 January, one thousand nine hundred sixty-one, than the 
37 adjusted basis at said date for federal income tax purposes: 
38 Provided, That the amount of this adjustment is limited to 
39 that portion of any such gain which does not exceed the 
40 difference between such fair market value and such adjusted 
41 basis: Provided, however, That if such gain is considered a 
42 long-term capital gain for federal income tax purposes, the 
43 modification shall be limited to fifty per centum of such 
44 portion of the gain; 

45 (4) The amount of any refund or credit for overpayment 
46 of income taxes imposed by this state, or any other taxing 
47 jurisdiction, to the extent properly included in gross income 
48 for federal income tax purposes; 

49 (5) Annuities, retirement allowances, returns of contri-
50 butions and any other benefit received under the public em-
51 ployees retirement system, the department of public safety 
52 death, disability and retirement fund, the state teachers retire-
53 ment system, and all forms of military retirement, includ-
54 ing regular armed forces, reserves and national guard, to the 
55 extent includible in gross income for federal income tax 
56 purposes; 

57 (6) Retirement income received in the form of pensions 
58 and annuities after the thirty-first day of December, one 
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59 thousand nine hundred seventy-two, by -, _petV.AI .-m has 
60 attained the age of sixty-five from any tir.N:SU if...- 1ma 

61 those enumerated in paragraph five of dlis W?lit;"frJ.D 10 the 
62 extent includible in gross income for �a w. p� 
63 Provided, That the total modification foe alJ rf:I� in-
64 come received from such sources other thaa those -cnll1mlnltoo 
65 in paragraph five of this subsection 5baJJ � limit� 10 an 
66 amount in the aggregate not to exceed four tbosuanti •-ihll:.m 
6 7 per person; and 

68 (7) Any pay or allowances received after !file �mm 
69 day of December, one thousand nine hundml .�.in:r=, � 
70 West Virginia residents as compensatioo fm � � ia 
71 the armed forces of the United States: Prus� Ilmt mcil 
72 deduction shall be limited to an amount not to a.coed four 
73 thousand dollars. 

74 (d) Modification for West Virginia fiduciary adjustrr,Lnt. 

75 -There shall be added to or subtracted from federal adjusted 
76 gross income, as the case may be, the taxpayer's share. as 
77 beneficiary of an estate or trust, of the West Virginia fiduciary 
78 adjustment determined under section nineteen. 

79 (e) Partners.-The amounts of modifications required to 
80 be made under this section by a partner, which relate to 
81 items of income, gain, loss or deduction of a partnership, 
82 shall be determined under section seventeen. 

83 (f) Husband and wife.-1£ husband and wife determine 
84 their federal income tax on a joint return but determine their 
85 West Virginia income taxes separately, they shall determine 
86 their West Virginia adjusted gross incomes separately as if 
87 their federal adjusted gross incomes had been determined 
88 separately. 

CHAPTER 140 
(H. I. 1283-By Mr. Pauley) 

[Pused March ,, 1974; 1n etrect ninety days from passaae. Approved by the Governor.] 

AN ACT to amend and reenact section three, article twenty-four, 
chapter eleven of the code of West Virginia, one thousand nine 
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hundred thirty-one, as amended, relating to updating meaning of 
terms in corporation net income tax. 

Be it enacted by the Legislature of West Virginia: 

That section three, article twenty-four, chapter eleven of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 24. CORPORATION NET INCOME TAX. 

PART I-DEFINITIONS, IMPOSITION OF TAX AND 

RATE, AND ExEMPTIONS. 

§11-24-3. Meaning of terms. 

1 (a) General.-Any term used in this article shall have 
2 the same meaning as when used in a comparable context in the 
3 laws of the United States relating to federal income taxes, 
4 unless a different meaning is clearly required by the context 
5 or by definition in this article. Any reference in this article 
6 to the laws of the United States or to the Internal Revenue 
7 Code or to the federal income tax law shall mean the pro-
8 visions of the laws of the United States as relate to the deter-
9 

10 
11 
12 
13 
14 
15 
16 
17 

mination of income for federal income tax purposes. All 
amendments made to the laws of the United States prior 
to the first day of January, one thousand nine hundred seventy
four, shall be given effect in determining the taxes imposed 
by this article for the tax period beginning the first day of 
July, one thousand nine hundred seventy-four, and thereafter, 
but no amendment to laws of the United States made on or 
after the first day of January, one thousand nine hundred 
seventy-four, shall be given effect. 

18 (b) Certain terms defined.-For purposes o� this article: 

19 ( 1) The term "tax commissioner" means the tax 
20 commissioner of the state of West Virginia or his dele-
21 gate. 

22 (2) The term "corporation" means and includes a joint-
23 stock company or any association which is taxable as a 
24 corporation under the federal income tax law. 

25 (3) The term "domestic corporation" means any corpora-
26 tion organized under the laws of West Virginia. 
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27 ( 4) The term "foreign corporation" means any corporation 
28 other than a domestic corporation. 

29 (5) The term "state" means any state of the United States, 
30 the District of Columbia, the Commonwealth of Puerto Rico, 
31 any territory or possession of the United States, and any 
32 foreign country or political subdivision thereof. 

33 (6) The term "taxable year" means the taxable year for 
34 which the taxable income of the taxpayer is computed under 
35 the federal income tax law. 

36 (7) The term "taxpayer" means a corporation subject to 
3 7 the tax imposed by this article. 

38 (8) The term "tax" includes, within its meaning, interest 
39 and penalties unless the intention to give it a more limited 
40 meaning is disclosed by the context. 

41 (9) The term "commercial domicile" means the principal 
42 place from which the trade or business of the taxpayer is 
43 directed or managed. 

44 ( 10) The term "compensation" means wages, salaries, 
45 commissions and any form of remuneration paid to employees 
46 for personal services. 

47· (11) The term "West Virginia taxable income" means the 
48 taxable income of a corporation as defined by the laws of the 
49 United States for federal income tax purposes, adjusted as 

50 provided in section six: Provided, That in the case of a 

51 corporation having income from business activity which is 

52 taxable without this state, its "West Virginia taxable income" 

53 shall be such portion of its taxable income as so defined and 

54 adjusted as is allocated or apportioned to this state under the 

55 provisions of section seven. 

56 (12) The term "business income" means income arising 

57 from transactions and activity in the regular course of the 

58 taxpayer's trade or business and includes income from tangible 

59 and intangible property if the acquisition and disposition of 

60 the property constitute integral parts of the taxpayer's regular 

61 trade or business operations. 

62 (13) "Nonbusiness income" means all income other than 

63 business income. 
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64 (14) The term "public utility" means any business activity 
65 to which the jurisdiction of the public service commission of 
66 West Virginia extends under section one, article two, chapter 
67 twenty-four of the code of West Virginia. 

68 (15) The term "this code" means the code of West Vir-
69 ginia, one thousand nine hundred thirty-one, as amended. 

70 ( 16) The term "this state" means the state of West Vir-
71 giaia. 

CHAPTER 141 
(Con,. Sub. for S. I. 257-ly Mr. Hubbard) 

[Pa51ed March 8. 1974; ID effect July I, 1974. Approved by the Governor.] 

AN ACT to amend and reenact section five, article two; sec
tion five, article four; and sections ten and eleven, article 
six, all of chapter twenty-one-a of the code of West Vir
ginia, one thousand nine hundred thirty-one, as amended, 
relating to the compensation and expenses of the commis
sioner of employment security and of the members of the 
board of review of the department of employment se
curity; relating to unemployment compensation; relating 
to the benefit rate for total unemployment; relating to the 
annual computation and publication of rates; increasing 
benefits payable for total unemployment; and relating to 
computation of benefits payable for partial unemployment. 

Be it enacted by the Legislature of West Virginia: 

That section five, article two; section five, article four; and 
sections ten and eleven, article six, all of chapter twenty-one-a 
of the code of West Virginia, one thousand nine hundred thirty
one, as amended, be amended and reenacted to read as follows: 

Article 

2. 'lbe Commissioner of Employment Security. 

4. Board of Review. 

6. Employee Eligibility; Benefits. 
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ARDCLE 2. THE COMMISSIONER OF EMPLOYMENT SECURITY. 

§21A-2-5. Compensation; traveling expenses. 

1 Notwithstanding the provisions of section two-a, article 
2 seven, chapter six of this code, the commissioner of em-
3 ployment security shall receive a yearly salary of twenty-
4 three thousand five hundred dollars and the necessary 
5 traveling expenses incident to the performance of his 
6 duties. Requisition for traveling expenses shall be ac-
7 companied by a sworn itemized statement which shall be 
8 filed with the auditor and preserved as a public record. 

ARDCLE 4. BOARD OF REVIEW. 

§21A-4-5. Compensation and travel expenses. 

1 Notwithstanding the provisions of section two-a, article 
2 seven, chapter six of this code, each member of the board 
3 shall receive an annual salary of twelve thousand six hun-
4 dred dollars and the necessary traveling expenses in-
5 curred in the performance of his duties. 

6 Requisition for traveling expenses shall be accompanied 
7 by a sworn and itemized statement which shall be filed 
8 with the auditor and preserved as a public record. 

9 The salaries and expenses of the members shall be paid 
10 from the administration fund. 

ARDCLE 6. EMPLOYEE ELIGIBILITY; BENEFITS. 

§21A-6-10. Benefit rate--Total unemployment; annual computation and pub
lication of rates. 

§21 A-6-11. Same--Partial unemployment. 

§21A-6-10. Benefit rat-Total unemployment: annual com-
putation and publication of rates. 

I Each eligible individual who is totally unemployed in 
2 any week shall be paid benefits with respect to that week 

3 at the weekly rate appearing in Column (C) in Table A 
4 in this paragraph, on the line on which in Column (A) 
5 there is indicated the employee's wage class, except as 

6 otherwise provided under the term "total and partial un-

7 employment" in section three, article one of this chapter. 
8 The employee's wage class shall be determined by his 

9 base period wages as shown in Column (B) in Table A. 
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10 The right of an employee to receive benefits shall not be 
11 prejudiced nor the amount thereof be diminished by rea-
12 son of failure by an employer to pay either the wages 
13 earned by the employee or the contribution due on such 
14 wages. An individual who is totally unemployed but earns 
15 in excess of twenty-five dollars as a result of odd-job or 
16 subsidiary work in any benefit week shall be paid benefits 
17 for such week in accordance with the provisions of this 
18 chapter pertaining to benefits for partial unemployment. 

19 TABLE A 

Maximum Benefit 
Weekly in Benefit Year for 

Wage Wages in Benefit Total and/or Partial 
Class Base Period Rate Unemployment 

(Column A) (Column B) (ColumnC) (Column D) 

20 Under $ 700.00 Ineligible -----------

21 1 700.00- 799.99 $ 12.00 $312.00 
22 2 800.00- 899.99 13.00 338.00 
23 3 900.00- 999.99 14.00 364.00 
24 4 1000.00- 1149.99 15.00 390.00 
25 5 1150.00- 1299.99 16.00 416.00 
26 6 1300.00- 1449.99 17.00 442.00 
27 7 1450.00- 1599.99 18.00 468.00 
28 8 1600.00- 1749.99 19.00 494.00 
29 9 1750.00- 1899.99 20.00 520.00 
30 10 1900.00- 2049.99 21.00 546.00 
31 11 2050.00- 2199.99 22.00 572.00 
32 12 2200.00- 2349.99 23.00 598.00 
33 13 2350.00- 2499.99 24.00 624.00 

34 14 2500.00- 2599.99 25.00 650.00 

35 15 2600.00- 2699.99 26.00 676.00 

36 16 2700.00- 2799.99 27.00 702.00 

37 17 2800.00- 2899.99 28.00 728.00 

38 18 2900.00- 2999.99 29.00 754.00 

39 19 3000.00- 3099.99 30.00 . 780.00 

40 20 3100.00- 3199.99 31.00 806.00 

41 21 3200.00- 3349.99 32.00 832.00 

42 22 3350.00- 3499.99 33.00 858.00 

43 23 3500.00- 3649.99 34.00 884.00 

44 24 3650.00- 3799.99 35.00 910.00 
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45 Notwithstanding any of the foregoing provisions of this 
46 section, on and after July one, one thousand nine hundred 
47 sixty-seven, the maximum weekly benefit rate shall be 
48 forty percent of the average weekly wage in West Vir-
49 ginia. 

50 Notwithstanding any of the foregoing provisions of this 
51 section, on and after July one, one thousand nine hundred 
52 seventy, the maximum weekly benefit rate shall be forty-
53 :five percent of the average weekly wage in West Virginia. 

54 Notwithstanding any of the foregoing provisions of this 
55 section, on and after July one, one thousand nine hun-
56 dred seventy-one, the maximum weekly benefit rate shall 
57 be fifty percent of the average weekly wage in West 
58 Virginia. 

59 Notwithstanding any of the foregoing provisions of 
60 this section, on and after July one, one thousand nine 
61 hundred seventy-three, the maximum weekly benefit 
62 rate shall be :fifty-five percent of the average weekly 
63 wage in West Virginia. 

64 The commissioner, after he has determined the maxi-
65 mum weekly benefit rate upon the basis of the above 
66 formula, shall establish as many additional wage classes 
67 as are required, increasing the amount of base period 
68 wages required for each class by one hundred fifty dol-
69 lars, the weekly benefit rate for each class by one dollar, 
70 and the maximum benefit by twenty-six dollars. The 
71 maximum weekly benefit rate, when computed by the 
72 commissioner, in accordance with the foregoing provisions, 
73 shall be rounded to the next higher dollar amount, if the 
74 computation exceeds forty-nine percent of a dollar 
75 amount. Such rounding off to the next higher dollar 
76 amount shall result in one additional wage class, with 
77 commensurate base period wage requirement of one 

78 hundred fifty dollars over the preceding wage class, and 

79 with a maximum benefit increase over the preceding wage 
80 class of twenty-six dollars. Such an additional wage 
81 class shall be published by the commissioner with the 
82 table required to be published by the foregoing provi-

83 sions of this section. 
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84 Notwithstanding any of the foregoing provisions of this 
85 section, including Table A, on and after July one, one 
86 thousand nine hundred seventy-four: 

87 (1) The maximum weekly benefit rate shall be 
88 sixty-six and two-thirds percent of the average weekly 
89 wage in West Virginia. 

90 (2) The weekly benefit rate [Column (C) of said 
91 Table A] in each and every wage class, one through 
92 twenty-four, both inclusive [Column (A) of said Table 
93 A], shall be increased two dollars, and the maximum 
94 benefit in benefit year for total and/or partial unem-
95 ployment [Column (D) of said Table A] in each and 
96 every wage class [Column (A) of said Table A], shall 
97 be increased fifty-two dollars. 

98 (3) The commissioner, after he has determined the 
99 maximum weekly benefit rate upon the basis of the 

100 formula set forth in subdivision (1) above, shall estab-
101 lish as many additional wage classes as are required, 
102 increasing the amount of the base period wages re-
103 quired for each wage class by one hundred fifty dol-
104 lars, establishing the weekly benefit rate for each wage 
105 class by rounded dollar amount to be fifty percent of 
106 one fifty-second of the median dollar amount of wages 
107 in base period for such wage class, and establishing the 
108 maximum benefit for each wage class as an amount 
109 equal to twenty-six times the weekly benefit rate. The 
110 maximum weekly benefit rate, when computed by the 
111 commissioner, in accordance with the foregoing pro-
112 visions, shall be rounded to the next higher dollar 
113 amount, if the computation exceeds forty-nine percent 
114 of a dollar amount. Such rounding off to the next higher 
115 dollar amount shall result in one additional wage class, 
116 with commensurate base period wage requirement of 
117 one hundred fifty dollars over the preceding wage class, 
118 and with a maximum benefit increase over the pre-
119 ceding wage class of twenty-six dollars. Such an addi-
120 tional wage class shall be published by the commis-
121 sioner with the table required to be published by the 
122 foregoing provisions of this section. 
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123 After he has established. such additional wage classes, 
124 the commissioner shall prepare and publish a table set-
125 ting forth such information. 

126 Average weekly wage shall be computed. by dividing 
127 the number of employees in West Virginia earning wages 
128 in covered employment into the total wages paid to em-
129 ployees in West Virginia in covered employment, and 
130 by further dividing said result by fifty-two, and shall be 
131 determined from employer wage and contribution re-
132 ports for the previous calendar year which are furnished 
133 to the department on or before June one following such 
134 calendar year. The average weekly wage, as determined. 
135 by the commissioner, shall be rounded to the next high-
136 er dollar. 

137 The computation and determination of rates as aforesaid 
138 shall be completed annually before July one, and any such 
139 new wage class, with its corresponding wages in base 
140 period, weekly benefit rate, and maximum benefit in a 
141 benefit year established by the commissioner in the fore-
142 going manner effective on a July one, shall apply only 
143 to a new claim established. by a claimant on and after said 
144 July one, and shall not apply to continued. claims of a 
145 claimant based on his new claim established. before said 
146 July one. 

§21A-6•11. Same-Partial unemployment. 

1 An eligible individual who is partially unemployed. in 
2 any week shall, upon claim therefor filed within such 
3 time and in such manner as the commissioner may by 
4 regulation prescribe, be paid benefits for such partial un-
5 employment in an a.mount equal to his weekly benefit 
6 rate, as determined. in accordance with section ten of 
7 this article, less that part of wages from any source pay-
8 able to him with respect to such week which is in excess 

9 of twenty-five dollars (notwithstanding the reference to 

10 fifteen dollars in the definition of partial unemployment 
11 contained in section three, article one of this chapter) : 

12 Provided, That such a.mount of benefits if not a multiple 

13 of one dollar shall be computed. to the next higher mul-

14 tiple of one dollar. Such partial benefits shall be paid to 
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15 such individual for the week for which he is claiming 
16 benefits without regard to the provisions of subdivisions 
17 one and four of section one of this article. 

CHAPTER 142 
(S. I. 139-ly Mr. Hamilton) 

[Passed March 5, 1974; In effect ninety days from passage. Approved by the Governor.) 

AN ACT to amend article two, chapter twenty-one-a of the code 
of West Virginia, one thousand nine hundred thirty-one, 
as amended, by adding thereto a new section, designated 
section twenty-three, relating to unemployment compen
sation; training of veteran medical personnel as medical 
assistants; and formulation of an advisory committee. 

Be it enacted by the Legislature of West Virginia: 

That article two, chapter twenty-one-a of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, 
be amended by adding thereto a new section, designated sec
tion twenty-three, to read as follows: 

ARTICLE 2. THE COMMISSIONER OF EMPLOYMENT SECURITY. 

§21A-2-23. Veteran's training program. 

1 (1) The department of employment security, by its 
2 commissioner, is hereby authorized and empowered to es-
3 tablish a training program for qualified veteran medical 
4 personnel and former military medical corpsmen under 
5 the "medex" training program for the training of medical 
6 assistants or any similar program. 

7 (2) The commissioner, on behalf of the department, 

8 may do any and all acts necessary to establish and op-

9 erate such training program within the state of West 

10 Virginia. 

11 (3) The commissioner is hereby empowered and autho-

12 rized to receive funds to finance such program from 

13 agencies of the United States government, including the 
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14 department of labor, the veterans administration and the 
15 department of health, education and welfare, and from 
16 other appropriate fund sources. 

17 (4) In order to assist in the administration of this 
18 program, the commissioner shall appoint an advisory com-
19 mittee consisting of not more than nine members which 
20 members shall be qualified medical professionals and 
21 shall consist of representatives of state medical depart-
22 ments and the state medical association. This committee 
23 shall be advisory to the commissioner and shall determine 
24 general guidelines for the development and promotion of 
25 the program. 

26 (5) The trainee under this program shall work under 
27 the supervision of a licensed physician for a period of one 
28 year and shall receive an appropriate training allowance. 

CHAPTER 143 
(S. I. 60-ly Mr. Mo .. loncl and Mr. Poffonb•'ll••l 

[Passed March !I, 1974; In effect July 1, 1975. Approved by lbe Governor.) 

AN ACT to amend and reenact sections one hundred five and 
two hundred one, article one; section one hundred seven, 
article two; section one hundred sixteen, article five; sec
tions one hundred two, one hundred three, one hundred 
four, one hundred five, one hundred six, two hundred 
three, two hundred four, two hundred five, three hundred 
one, three hundred two, three hundred four, three hun
dred five, three hundred six, three hundred seven, three 
hundred eight, three hundred twelve, ,three hundred thir
teen, three hundred eighteen, four hundred one, four hun
dred two, four hundred three, four hundred four, four 
hundred five, four hundred six, four hundred seven, five 
hundred one, five hundred two, five hundred four and 
five hundred five, article nine, all of chapter forty-six of 
the code of West Virginia, one thousand nine hundred 
thirty-one, as :amended; to further amend article nine of 
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said chapter forty-six by adding thereto two new sections, 
designated sections one hundred fourteen and four hun
dred eight; and -to further amend chapter forty-six of said 
code by adding thereto a new article, designated article 
eleven, all relating to the uniform commercial code; adopt
ing amendments to the uniform commercial code relating 
generally to secured transactions; relating to general pro
visions; parties' power to choose applicable law; defini
tions; sales; goods to be severed from realty; letters of 
credit; transfer and assignment; secured transactions; 
sales of accounts and chattel paper; policy and subject 
matter of said article nine; perfection of security interests 
in mwtiple state transactions; transactions excluded from 
said article nine; index of definitions; consignment; attach
ment and enforceability of security interest; proceeds; 
formal requisites; after-acquired property; future advances; 
use or disposition of collateral without accounting per
missible; persons who take priority over unperfected se
curity interests; rights of "lien creditor"; when filing is 
required to perfect security interest; security interests 
to which filing provisions do not apply; perfection of se
curity interest in instruments, documents and goods cov
ered by documents; perfection by permissive filing; tem
porary perfection without filing or transfer of possession; 
when possession by secured party perfects security in
terest without filing; "proceeds"; secured party's rights 
on disposition of collateral; protection of buyers of goods; 
purchase of chattel paper and instruments; priorities 
among conflicting security interests in the same collateral; 
priority of security interests in fixtures; accessions; de
fenses against assignee; modification of contract after noti
fication of assignment; term prohibiting assignment in
effective; identifica.tion and proof of assignment; place of 
filing; erroneous filing; removal of collateral; formal 
requisites of financing statement; amendments; mortgage 
as financing statement; what constitutes filing; duration 
of filing; effect of lapsed filing; dUJties of filing officer; 
termination statement; assignment of security interest; 
release of collateral; duties of filing officer; fees; informa
tion from filing officer; financing statements covering con
signed or leased goods; default; procedure when security 
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agreement covers both real and personal property; col
lection rights of secured party; secured party's right to 
dispose of collateral after default; effect of disposition; 
compulsory disposition of collateral; acceptance of col
lateral as discharge of obligation; effective date; preserva
tion of old transition provision; transition to new uniform 
commercial code-general rule; transition provision on 
change of requirement of filing; transition provision on 
change of place of filing; required refilings; transition pro
visions as to priorities; presumption that rule of law con
tinues unchanged. 

Be it enacted by the Legislature of West Virginia: 

That sections one hundred five and two hundred one, article 

one; that section one hundred seven, article two; that section 
one hundred sixteen, article five; that sections one hundred 
two, one hundred three, one hundred four, one hundred five, 
one hundred six, two hundred three, two hundred four, two 
hundred five, three hundred one, three hundred two, three 
hundred four, three hundred five, three hundred six, three 
hundred seven, three hundred eight, three hundred twelve, 
three hundred thirteen, three hundred eighteen, four hundred 

one, four hundred two, four hundred three, four hundred four, 
four hundred five, four hundred six, four hundred seven, five 
hundred one, five hundred two, five hundred four and five 
hundred five, article nine, all of chapter forty-six of the code 

of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted; that said article nine 
be further amended by adding thereto two new sections, desig
nated sections one hundred fourteen and four hundred eight; 
and that chapter forty-six of said code be further amended by 
adding -thereto a new article, designated article eleven, all to 
read as follows: 

Article 

1. General Provisions. 

2. Sales. 

s. Letters of Credit. 

9. Secured Transactions; Sales of Accounts and Chattel Paper. 

11. Effedive Date and Transition Provisions. 
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ARTICLE 1. GENERAL PROVISIONS. 

§46-1-l0S. Territorial application of this chapter; parties' power to choose 
applicable law. 

§46-1-201. General definitions. 

§46-1-105. Territorial application of this chapter; parties' 
power to choose applicable law. 

1 (1) Except as provided hereafter in this section, when 
2 a transaction bears a reasonable relation to this state and 
3 also to another state or nation the parties may agree that 
4 the law either of this - state or of such other state or 
5 nation shall govern their rights and duties. Failing such 
6 agreement this chapter applies to transactions bearing an 
7 appropriate relation to this state. 

8 (2) Where one of the following provisions of this 
9 chapter specifies the applicable law, that provision gov-

10 ems and a contrary agreement is effective only to the 
. 11 the extent permitted by law (including the conflict of 
12 laws rules) so specified: 

13 Rights of creditors against sold goods. Section 2-402. 

14 Applicability of the article on bank deposits and col-
15 lections. Section 4-102. 

16 Bulk transfers subject to the article on bulk transfers. 
17 Section 6-102. 

18 Applicability of the article on investment securities. 
19 Section 8-106. 

20 Perfection provisions of the article on secured trans-
21 actions. Section 9-103. 

§46-1-201. General definitions. 

1 Subject .to adddtioruil deflru.tions contained in the 
2 subsequent articles of this chapter which are applicable to 
3 specific articles or parts thereof, and unless the context 
4 otherwise requires, in -this chapter: 

5 (1) "Action" in the sense of a judicial proceeding 
6 includes recoupment, counterclaim, setoff, suilt in equity 

7 and any other proceedings lin which rights are determined. 

8 (2) "Aggrieved party" means a party en.Jtitled to re50rt 

9 to a remedy. 
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10 (3) "Agreement" means the bargain of the parties in 
11 fact as found in their language or by implication from oth-
12 er circumstances includ!ing course of dealing or usage of 
13 trade or course of performance as provided in this chapter 
14 (sections 1-205 and 2-208). Whether an agreement has le-
15 gal consequences is determined by the provisions of this 
16 chapter, if aipplioable; otherwise by the law of contracts 
17 (section 1-103). (Compare "Contract.") 

18 ( 4) "Bank" means any person engaged in the business 
19 of banlcing. 

20 (5) "Bearer" means the person in possession of an 
21 instrument, documelllt of title, or secudty payable to bear-
22 er or indorsed in blank. 

23 (6) "Bill of lading" means a documem evidencing the 
24 receipt of goods for shipment issued by a person engaged 
25 in the business of ,transporting or forwarding goods, and 
26 includes an airbill. "Airbill" means a document serving 
27 for air transportation as a bill of lading for marine or rail 
28 transportation, and includes an air consignment note or air 
29 waybill. 

30 
31 
32 
33 
34 

(7) "Branch" includes a separately incorporated foreign 
branch of a bank. 

(8) "Burden of establishing" a fact means the burden of 
persuading the triers of fact that the existence of the fact 
is more probable than its nonexistence. 

35 (9) "Buyer in ordinary course of business" means a 
36 person who in good faith and without knowledge thaJt the 
37 sale to him jg in violation of the ownership rights or secur-

38 ity interest of a third party in-the goods buys in ordinary 
39 course from a person in the business of selling goods of 
40 that kind but does not include a pawnbroker. All persons 
41 who sell minerals or the like (including oil and gas) at 

42 wellhead or minehead shall be deemed to be persons in the 

43 business of selling goods of that lcind. "Buying" may be for 

44 cash or by exchange of other property or on secured or 
45 unsecured credit and includes receiving goods or docu-
46 ments of title under a preexisting contract for sale but 

47 does not include a tl"l!lnSfer in built or as security for or in 

48 total or partial satisfaction of a money debt. 
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49 (10) "Conspicuous": A term or clause is conspicuous 
50 when it is so written that a reasonable person against 
51 whom it is to operate ought to have noticed ilt. A printed 
52 heading in oapitals (as: NONNEGOTIABLE BILL OF 
53 LADING) is conspicuous. Language in the body of a form 
54 is "conspicuous" if it is in larger or other contrasting 
55 type or color. But in a telegram any stated term is "con-
56 spicuous." Whether a term or clause is "conspicuous" or 
57 not is for decision by the court. 

58 (11) "Contract" means the total legal obligation which 
59 results from the parties' agreement as affected by this 
60 chapter and any other applicable rules of law. (Compare 
61 "Agreement.") 

62 (12) "Creditor" includes a general creditor, a secured 
63 creditor, a lien creditor and any representative of credi-
64 -tors, including an assignee for the benefit of creditors, a 
65 trustee in bankruptcy, a receiver in equity and an execu-
66 tor or administrator of an dnsolvent debtor's or assignor's 
67 estate. 

68 (13) "Defendant" includes a person in the position of 
69 defendant in a cross action or counterclaim. 

70 (14) "Delivery" with respect to instruments, documents 
71 of title, chattel paper or securities means voluntary trans-
72 fer of possession. 

73 (15) "Document of title" ;includes bill of lading, dock 
74 wa.rranit, dock receipt, warehouse receipt or order for the 
75 delivery of goods, and also any other document which in 
76 the regufar course of business or financing is treated as 
77 adequately evidencing tha,t -the person in possession of it is 
78 entitled to receive, hold and diispose of the document and 
79 the goods it covers. To be a document of title a document 
80 must purport to be issued by or addressed to a bailee and 
81 purport to cover goods in the ba.Hee's possession which are 

82 either identified or are fungible portions of an identified 

83 mass. 

84 (16) "Fault" means wrongful act, omission or breach. 

85 (17) "Fungible" with respect to goods or securities 

86 means goods or securities of which any un1iit is, by nature 
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87 or usage of trade, the equivalent of any other like undt. 
88 Goods which are not fungible shall be deemed fungible for 
89 the purposes of this chapter to the exrtent that under a 
90 particu1'ar agreement or document unliike uniits aTe treat-
91 ed as equivalents. 

92 (18) "Genuine" means free of forgery or counterfeiit-
93 ing. 

94 (19) "Good faith" means honesty in fact in the conduct 
95 or transaction concerned. 

96 (20) "Holder" means a person who is in possession of a 
97 document of title or an instrument or an investment se-
98 curity drawn, issued or endorsed to him or to his order or 
99 to bearer or in blank. 

100 (21) To "honor" is to pay or to accept and pay, oc 
101 where a credit so engages to purchase or discount a draft 
102 complying with the terms of the credit. 

103 (22) "Insolvency proceedings" includes any assignment 
104 for the benefit of creditors or other proceedings intended 
105 to liquidate or rehabilitate the estate of the person in-
106 volved. 

107 (23) A person is "insolvent" who either has ceased to 
108 pay his debts in the ordinary course of business or cannot 
109 pay his debts as they become due or is insolvent withln 
110 the meaning of the Federal Bankruptcy Law. 

111 (24) "Money" means a medium of excltange authorized 
112 or adopted by a domestic or foreign government as a part 
113 of its currency. 

114 (25) A person has "notice" of a fact when 

115 (,a) he has actual knowledge of it; or 

116 (b) he has received a notice or notification of it; or 

117 (c) from all the facts and circumstances known to him 
118 at the time in question he has reason to know that it 

119 exisits. 

120 A person "knows" or has "knowledge" of a fact when he 

121 has actual knowledge of it. "Discover" or ''learn" or a word 

122 or phrase of similar import refers to lmowledge rather 
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123 than to reason to know. The time and circwnstances under 
124 which a notice or notification may cease to be effective 
125 are not derermined by this chapter. 

126 (26) A person "notifies" or "gives" a notice or notifi-
127 cation to another by taking such steps as may be reeson-
128 ably required to inform the other in ordinary course whe-
129 ther or not such other actually comes to know of it. A 
130 person "receives" a notice or notification when 

131 (a) ilt comes to his aittenti.on; or 

132 (b) i1t is duly delivered at the place of business through 
133 which the contract was made or a,t any other place 
134 held out by him as the place for receipt of such communi-
135 cations. 

136 (27) Notice, knowledge or a notice or notification re-
137 ceived by an organization is effective for a particular 
138 transactrl.on from the time when it is brought to the at-
139 tention of ,the individual conducting that transaction, and 
140 m any event from the time when it would have been 
141 brought to his aittention if the organi.mtion had exercised 
142 due diligence. An organization exercises due diligence if it 
143 mainitains reasonable routines for communicating sign:ifi-
144 cant information to the person conducting the transaction 
145 and there is reasonia:ble compliance wilth the routines. Due 
146 diligence does not require •an individual acting for the 
147 org,andzation to communicate mformation unless such 
148 communication is part of his regular duties or unless he 
149 has reason to know of the transaction and that the trans-
150 action would be materially affected by the in.formaition. 

151 (28) "Organiziation" includes a corpora,tion, govem-
152 ment or govemmenltal subdivision or agency, business 
153 trust, estaite, trust, partnership or association, two or more 
154 persons ha,ving a joint or common interest, or any other 
155 legal or commercial entity. 

156 (29) "Party," as distinct from "thdrd party," means a 
157 person who has engaged in a transaction or made an 
158 agreement within 4ihis chapter. 

159 (30) "Person" includes an individual or an organization 
160 (see section 1-102). 



Cb. 143} UNIFORM COMMERCIAL CoDB 815 

161 (31) "Presumption" or "presumed" means that the trier 
162 of fact must find the ex.istence of the fact presumed unless 
163 and until evidence is introduced which would suppol't a 
164 finding of its noneX'istence. 

165 (32) "Purohase" includes taking by sale, discount, ne-
166 gotiation, mortgage, pledge, lien, issue or reissue, gift 
167 or any other voluntary transaomon creating an interest in 
168 property. 

169 (33) "Purchaser" means a person who takes by pur• 
170 chase. 

171 (34) ''Remedy" means ·any remedia:l right to which an 
172 aggrieved party is entitled with or v.riithout resol't to a 
173 tribunal. 

174 (35) "Representative" includes an agent, an officer of 
175 a corporetion or associaition, and a trustee, executor or 
176 administrator of an estate, or any other person empowered 
177 to act for another. 

178 (36) "Rights" includes remedies. 

179 (37) "Security dnterest" means an interest in personal 
180 property or fixtures which secures paymenit or per.for• 
181 mance of an obligation. The retention or reservation of 
182 title by a seller of goods notwithstanding shipment or de-
183 livery to the buyer (section 2401) is liimited in effect to a 
184 reserva•tion of a "security in·terest." The term also includes 
185 any interest of a buyer of accounts or chattel paper, which 
186 is subject to article 9. The specie.I property interest of a 
187 buyer of goods on identification of such goods to a contract 
188 for sale under sect1ion 2401 is not a "security interest," 
189 bu,t a buyer may also acquire a "security interest" by 
190 complying with al'ticle 9. Unless a lease or consignment is 
191 intended as security, reservation of title thereunder is not 
192 a "security interest" but a consignment is in eny event 
193 subject to the provisions on consignment sales (section 
194 2*326) . Whether a lease is intended as security is to be 

195 determined by the fucts of each case; however, (a) the 

196 inclusion of an option to purchase does not of itself make 

197 the lease one wended for security, and (b) an agreement 

198 that upon compl!iwlce w.iith the ,terms of the lease the lessee 

199 shall become or has the option to become the owner of the 
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200 property for no addi.Uonal consideration or for a nominal 
201 consideration does make the lease one intended for secur-
202 ity. 

203 (38) "Send" in connection with any writing or notice 
204 means to deposi.t in the mail or deliver for transmission. by 
205 any other usual means of communication with postage or 
206 cost of transmission provided for and properly addressed 
207 lilllld in the case of an instrument tio an address specified 
208 thereon or otherwise agreed, or if there be none tio any 
209 address reasooable under the circumstances. The receipt 
210 of any writing or notice within the mne a,t which it would 
211 have arri,ved if properly sent has the effect of a proper 
212 sendin·g. 

213 (39) "Signed" includes any symbol executed or adopt-
214 ed by a .pa.tty with present intention tio aurtih.ent.icate a 
215 writing. 

216 (40) "Surety" includes guarantor. 

217 (41) "Telegram" includes a message transmitted by 
218 radio, teletype, cable, any mechanioa.l method of trans--
219 mission, or the like. 

220 (42) "Term" means •that portion of an agreement which 
221 relates to a partii.cu.l:ar matter. 

222 (43) "Unauthorized" signature or endorsement means 
223 one made without actuia:l, implied or apparent authority 
224 and includes a forgery. 

2.25 (44) "Value": Except as otherwise provided. w:iJth 
226 respect to negotiable instruments and bank collections 
227 (sections 3-303, 4-208 and 4-209) a person gives "value" 
228 for rights if he acquires them 

229 (a) in return for a binding commitment to ex,tiend 
230 credit or for the ex,tensi.on of immediately available 
231 credit whether or not drawn upon and whether or not a 
232 dlargeback is provided for in the event of difficulties in 
233 collection; or 

234 (b) as security for or in total or pal'tial 11111/til!lfaobi.on 
235 of a preexisting claim; or 

236 (c) by accepting delivery pursuant to a preexisting 

237 contract for purchase; or 
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238 (d) generally, in return for any consideration sufficient 
239 ,to support a simple contract. 

240 (45) "Warehouse receipt" means a receipt issued by a 
241 person engaged in the business of storing goods for hire. 

242 (46) "Written" or "writing" includes printing, type-
243 writing or any other in·tentional reduction to tangible 
244 form. 

ARTICLE 2. SALES. 

§46-2-107. Goods to be severed from realty; recording. 

1 (1) A contract for the sale of minerals or the like in-
2 eluding oil and gas or a structure or its materials to be 
3 removed from realty is a contract for the sale of goods 
4 within this article if they are to be severed by the seller 
5 but until severance a purported present sale thereof 
6 which is not effective as a transfer of an interest in land 
7 is effective only as a contract to sell. 

8 (2) A contract for the sale apart from the land of 
9 growing crops or other things attached to realty and 

10 capable of severance without material harm thereto but 
11 not described in subsection (1) or of timber to be cut 
12 is a contract for the sale of goods within this article 
13 whether the subject matter is to be severed by the buyer 
14 or by the seller even though it forms part of the realty 
15 at the time of contracting, and the parties can by identi-
16 fication effect a present sale before severance. 

17 (3) The provisions of this section are subject to any 
18 third party rights provided by the law relating to realty 
19 records, and the contract for sale may be executed and 
20 recorded as a document transferring an interest in land 
21 and shall then constitute notice to third parties of the 
22 buyer's rights under the contract for sale. 

ARTICLE 5. LETI'ERS OF CREDIT. 

§46-5-116. Transfer and assignment. 

1 (1) The right to draw under a credit can be trans-
2 ferred or assigned only when the credit is expressly 
3 designated as transferable or assignable. 
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4 (2) Even though the credit specifically states that it 
5 is nontransferable or nonassignable the beneficiary may 

6 before performance of the conditions of the credit assign 
7 his right to proceeds. Such an assignment is an assign
s ment of an account under article 9 on secured trans-
9 actions and is governed by that article except that 

10 (a) the assignment is ineffective until the letter of 
11 credit or advice of credit is delivered to the assignee 
12 which delivery constitutes perfection of the security 

13 interest under article 9; and 

14. (b) the issuer may honor drafts or demands for pay-
15 ment drawn under the credit until it receives a notifica-
16 tion of the assignment signed by the beneficiary which 
17 reasonably identifies the credit involved in the assign-
18 ment and contains a request to pay the assignee; and 

19 (c) after what reasonably appears to be such a noti-

20 fl.cation has been received the issuer may without dis-
21 honor refuse to accept or pay even to a person otherwise 
22 entitled to honor until the letter of credit or advice of 
23 credit is exhibited to the issuer. 

24 (3) Except where the beneficiary has effectively as-
25 signed his right to draw or his right to proceeds, nothing 
26 in this section limits his right to transfer or negotiate 
27 drafts or demands drawn under the credit. 

ARTICLE 9. SECURED TRANSACTIONS; SALES OF ACCOUNTS AND 
CHATl'EL PAPER. 

§46-9-102. 
§46-9-103. 
§46-9-104. 
§46-9-105. 
§46-9-106. 
§46-9-114. 
§46-9-203. 

§46-9-204. 
§46-9-205. 
§46-9-301. 

§46-9-302. 

§46-9-304. 

Policy and subject matter of article. 
Perfection of security interests in multiple state transactions. 
Transactions excluded from article. 
Definitions and index of definitions. 
Definitions: "Account''; "general intangibles11

• 

Consignment. 
Attachment and enforceability of security interest; proceeds, form-

al requisites. 
After-acquired property; future advances. 
Use or disposition of collateral without accounting permissible. 
Persons who take priority over unperfected security interests; right 

of "lien creditor''. 
When filing is required to perfect security interest; security inter

ests to which filing provisions of this article do not apply. 
Perfection of security interest in instruments, documents, and 

goods covered by documents; perfection by permissive filing; 
temporary perfection without filing or transfer of possession. 
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§46-9-305. When possession by secured party perfects security interest without 
filing. 

§46-9-306. "Proceeds"; secured party's rights on disposition of collateral. 

§46-9-307. Protection of buyers of goods. 
§46-9-308. Purchase of chattel paper and instruments. 

§46-9-312. Priorities among conflicting security interests in the same col
lateral. 

§46-9-313. Priority of security interests in fixtures. 

§46-9-318. Defenses against assignee; modification of contract after notifi
cation of assignment; term prohibiting assignment ineffective: 
identification and proof of assignment. 

§46-9-401. Place of filing; erroneous filing; removal of collateral. 

§46-9-402. Formal requisites of financing statement; amendments; mortgage 
as financing statement. 

§46-9-403. What constitutes filing; duration of filing; effect of lapsed filing; 
duties of filing officer. 

§46-9-404. Termination statement. 
§46-9-405. Assignment of security interest; duties of filing officer; fees. 

$46-9-406. Release of collateral; duties of filing officer; fees. 
§46-9-407. Information from filing officer. 
§46-9-408. Financing statements covering consigned or leased goods. 
§46-9-501. Default; procedure when security agreement covers both real and 

personal property. 
§46-9-502. Collection rights of secured party. 
§46-9-504. Secured party's right to dispose of collateral after default; effect 

of disposition. 
§46-9-505. Compulsory disposition of collateral; acceptance of the collateral 

as discharge of obligation. 

§46-9-102. Policy and subject matter of article. 

1 (1) Except as otherwise provided in section 9-103 on 
2 multiple state transactions and in section 9-104 on ex-

3 eluded transactions, this article applies 

4 (a) to any transaction (regardless of its form) which 
5 is intended to create a security interest in personal prop-

6 erty or fixtures including goods, documents, instruments, 
7 general intangibles, chattel paper or accounts; and also 

8 (b) to any sale of accounts, or chattel paper. 

9 (2) This article applies to security interests created 
10 by contract including pledge, assignment, chattel mort-
11 gage, chattel trust, trust deed, factor's lien, equipment 

12 trust, conditional sale, trust receipt, other lien or title 

13 retention contract and lease or consignment intended as 
14 security. This article does not apply to statutory liens 

15 except as provided in section 9-310. 

16 (3) The application of this article to a security inter-
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17 est in a secured obligation is not affected by the fact 
18 that the obligation is itself secured by a transaction or 
19 interest to which this article does not apply. 

§46-9-103. Perfection of security interests in multiple state 
transactions. 

1 (1) Documents, instruments and ordinary goods. 

2 (a) This subsection applies to documents and instru-
3 ments and to goods other than those covered by a cer-
4 tificate of title described in subsection (2), mobile goods 
5 described in subsection (3), and minerals described in 
6 subsection (5). 

7 (b) Except as otherwise provided in this subsection, 
8 perfection and the effect of perfection or nonperfection 
9 of a security interest in collateral are governed by the 

10 law of the jurisdiction where the collateral is when the 
11 last event occurs on which is based the assertion that 
12 the security interest is perfected or unperfected. 

13 (c) If the parties to a transaction creating a purchase 
14 money security interest in goods in one jurisdiction un-
15 derstand at the time that the security interest attaches 
16 that the goods will be kept in another jurisdiction, then 
17 the law of the other jurisdiction governs the perfection 
18 and the effect of perfection or nonperfection of the 
19 security interest from the time it attaches until thirty 
20 days after the debtor receives possession of the goods and 
21 thereafter if the goods are taken to the other jurisdiction 
22 before the end of the thirty-day period. 

23 ( d) When collateral is brought into and kept in this 
24 state while subject to a security interest perfected under 
25 the law of the jurisdiction from which the collateral was 
26 removed, the security interest remains perfected, but if 
27 action is required by part 3 of this article to perfect the 

28 security interest, 

29 (i) if the action is not taken before the expiration of 
30 the period of perfection in the other jurisdiction or the 
31 end of four months after the collateral is brought into 
32 this state, whichever period first expires, the security 
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33 interest becomes unperfected at the end of that period and 
34 is thereafter deemed to have been unperfected as against 
35 a person who became a purchaser after removal; 

36 (ii) if the action is taken before the expiration of 
37 the period specified in subparagraph (i), the security 
38 interest continues perfected thereafter; 

39 {iii) for the purpose of priority over a buyer of 
40 consumer goods (subsection (2) of section 9-307), the 
41 period of the effectiveness of a filing in the jurisdiction 
42 from which the collateral is removed is governed by the 
43 rules with respect to perfection in subparagraphs (i) and 
44 (ii). 

45 (2) Certificate of title. 

46 (a) This subsection applies to goods covered by a 
47 certificate of title issued under a statute of this state or 
48 of another jurisdiction under the law of which indication 
49 of a security interest on the certificate is required as a 
50 condition of perfection. 

51 (b) Except as otherwise provided in this subsection, 
52 perfection and the effect of perfection or nonperfection of 
53 the security interest are governed by the law (including 
54 the conflict of laws rules) of the jurisdiction issuing the 
55 certificate until four months after the goods are removed 
56 from that jurisdiction and thereafter until the goods are 
57 registered in another jurisdiction, but in any event not 

58 beyond surrender of the certificate. After the expiration 
59 of that period, the goods are not covered by the certificate 
60 of title within the meaning of this section. 

61 (c) Except with respect to the rights of a buyer de-
62 scribed in the next paragraph, a security interest, per-

63 fected in another jurisdiction otherwise than by notation 

64 on a certificate of title, in goods brought into this state 

65 and thereafter covered by a certificate of title issued by 

66 this state is subject to the rules stated in paragraph (d) 

67 of subsection (1). 

68 (d) If goods are brought into this state while a se-
69 curity interest therein is perfected in any manner under 
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70 the law of the jurisdiction from which the goods are re-
71 moved and a certificate of title is issued by this state and 
72 the certificate does not show that the goods are subject to 
73 the security interest or that they may be subject to secur-
74 ity interests not shown on the certificate, the security 

75 interest is subordinate to the rights of a buyer of the 
76 goods who is not in the business of selling goods of that 
77 kind to the extent that he gives value and receives de-
78 livery of the goods after issuance of the certificate and 
79 without knowledge of the security interest. 

80 (3) Accounts, general intangibles and mobile goods. 

81 (a) This subsection applies to accounts (other than an 
82 account described in subsection (5) on minerals) and gen-
83 eral intangibles and to goods which are mobile and which 
84 are of a type normally used in more than one jurisdiction, 
85 such as motor vehicles, trailers, rolling stock, airplanes, 
86 shipping containers, road building and construction ma-
87 chinery and commercial harvesting machinery and the 
88 like, if the goods are equipµient or are inventory leased 
89 or held for lease by the debtor to others, and are not 

90 covered by a certificate of title described in subsection (2). 

91 (b) The law (including the conflict of laws rules) of 
92 the jurisdiction in which the debtor is located governs the 
93 perfection and the effect of perfection or nonperfection 

94 of the security interest. 

95 (c) If, however, the debtor is located in a jurisdiction 

96 which is not a part of the United States, and which 

97 does not provide for perfection of the security interest 

98 by filing or recording in that jurisdiction, the law of 
99 the jurisdiction in the United States in which the 

100 debtor has its major executive office in the United States 
101 governs the perfection and the effect of perfection or non-
102 perfection of the security interest through filing. In the 

103 alternative, if the debtor is located in a jurisdiction 
104 which is not a part of the United States or Canada and 
105 the collateral is accounts or general intangibles for money 
106 due or to become due, the security interest may be per-

107 fected by notification to the account debtor. As used in 
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108 this paragraph, "United States" includes its territories 
109 and possessions and the Commonwealth of Puerto Rico. 

110 (d) A debtor shall be deemed located at his place of 
111 business if he has one, at his chief executive office if he 
112 has more than one place of business, otherwise at his 
113 residence. If, however, the debtor is a foreign air carrier 
114 under the Federal Aviation Act of 1958, as amended, it 
115 shall be deemed located at the designated office of the 
116 agent upon whom service of process may be made on 
117 behalf of the foreign air carrier. 

118 (e) A security interest perfected under the law of 
119 the jurisdiction of the location of the debtor is perfected 
120 until the expiration of four months after a change of the 
121 debtor's location to another jurisdiction, or until per-
122 fection would have ceased by the law of the first juris-
123 diction, whichever period first expires. Unless perfected 
124 in the new jurisdiction before the end of that period, 
125 it becomes unperfected thereafter and is deemed to have 
126 been unperfected as against a person who became a 
127 purchaser after the change. 
128 (4) Chattel paper. 

129 The rules stated for goods in subsection (1) apply to a 
130 possessory security interest in chattel paper. The rules 
131 stated for accounts in subsection (3) apply to a non-
132 possessory security interest in chattel paper, but the 
133 security interest may not be perfected by notification to 
134 the account debtor. 

135 (5) Minerals. 

136 Perfection and the effect of perfection or nonperfection 
137 of a security interest which is created by a debtor who 
138 has an interest in minerals or the like (including oil and 
139 gas) before extraction and which attaches thereto as 

140 extracted, or which attaches to an account resulting from 

141 the sale thereof at the wellhead or minehead are governed 

142 by the law (including the conflict of laws rules) of the 

143 jurisdiction wherein the wellhead or minehead is located. 

§46-9-104. Transactions excluded from article. 

1 This article does not apply 
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2 (a) to a security interest subject to any statute of 
3 the United States such as the Ship Mortgage Act, 1920, 
4 to the extent that such statute governs the rights of 
5 parties to and third parties affected by transactions in 
6 particular types of property; or 

7 (b) to a landlord's lien; or 

8 (c) to a lien given by statute or other rule of law for 
9 services or materials except as provided in section 9-310 

10 on priority of such liens; or 

11 ( d) to a transfer of a claim for wages, salary or other 
12 compensation of an employee; or 

13 
14 

(e) to a transfer by a government or governmental 
subdivision or agency; or 

15 (f) to a sale of accounts or chattel paper as part of a 
16 sale of the business out of which they arose, or an assign-
17 ment of accounts or chattel paper which is for the purpose 
18 of collection only, or a transfer of a right to payment 
19 under a contract to an assignee who is also to do the 
20 performance under the contract or a transfer of a single 
21 account to an assignee in whole or partial satisfaction 
22 of a preexisting indebtedness; or 

23 (g) to a transfer of an interest in or claim in or under 
24 any policy of insurance, except as provided with respect 
25 to proceeds (section 9-306) and priorities in proceeds 
26 (section 9-312); or 

27 (h) to a right represented by a judgment (other than 
28 a judgment taken on a righ,t to payment which was 
29 collateral); or 

30 (i) to any right of setoff; or 

31 (j) except to the extent that provision is made for 

32 fixtures in section 9-313, to the creation or transfer of 
33 an interest in or lien on real estate, including a lease or 
34 rents thereunder; or 

35 (k) to a transfer in whole or in part of any claim 
36 arising out of tort; or 
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37 (1) to a transfer of an interest in any deposit account 
38 (subsection (1) of section 9-105), except as provided 
39 with respect to proceeds (section 9-306) and priorities in 
40 proceeds (section 9-312). 

§46-9-105. Definitions and index of definitions. 

1 (1) In this article unless the context otherwise re-
2 quires: 

3 (a) "Account debtor'' means the person who is obli-
4 gated on an account, chattel paper, or general intangible; 

5 (b) "Chattel paper" means a writing or writings which 
6 evidence both a monetary obligation and a security in-
7 terest in or a lease of specific goods, but a charter or 
8 other contract involving the use or hire of a vessel is 
9 not chattel paper. When a transaction is evidenced both 

10 by such a security agreement or a lease and by an instru-
11 ment or a series of instruments, the group of writings 
12 taken together constitutes chattel paper; 

13 (c) "Collateral" means the property subject to a se-
14 curity interest, and includes accounts, and chattel paper 
15 which have been sold; 

16 (d) "Debtor" means the person who owes payment 
17 or other performance of the obligation secured, whether 
18 or not he owns or has rights in the collateral, and includes 
19 the seller of accounts, or chattel paper. Where the debtor 
20 and the owner of the collateral are not the same person, 
21 the term "debtor" means the owner of the collateral in 
22 any provision of the article dealing with the collateral, 
23 the obligor in any provision dealing with the obligation, 
24 and may include both where the context so requires; 

25 (e) "Deposit account" means a demand, time, savings, 
26 passbook or like account maintained with a bank, savings 
27 and loan association, credit union or like organization, 
28 other than an account evidenced by a certificate of 

29 deposit; 

30 (f) "Document" means document of title as defined 
31 in the general definitions of article 1 (section 1-201), 

32 and a receipt of the kind described in subsection (2) of 

33 section 7-201; 
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34 (g) "Encumbrance" includes real estate mortgages 
35 and other liens on real estate and all other rights in real 
36 estate that are not ownership interests; 

37 (h) "Goods" includes all things which are moveable 
38 at the time the security interest attaches or which are 
39 fixtures (section 9-313), but does not include money, 
40 documents, instruments, accounts, chattel paper, general 
41 intangibles, or minerals or the like (including oil and gas) 
42 before extraction. "Goods" also includes standing timber 
43 which is to be cut and removed under a conveyance or 
44 contract for sale, the unborn young of animals, and grow-

45 ing crops; 

46 (i) "Instrument" means a negotiable instrument (de-
47 fined in section 3-104), or a security (defined in section 
48 8-102) or any other writing which evidences a right to 
49 the payment of money and is not itself a security agree-
50 ment or lease and is of a type which is in ordinary course 
51 of business transferred by delivery with any necessary 
52 endorsement or assignment; 

53 (j) "Mortgage" means a consensual interest created 
54 by a real estate mortgage, a trust deed on real estate, or 
55 the like; 

56 (k) An advance is made "pursuant to commitment" 
57 if the secured party has bound himself to make it, whether 
58 or not a subsequent event of default or other event not 

59 within his control has relieved or may relieve him from 

60 his obligation; 

61 (1) "Security agreement" means an agreement which 
62 creates or provides for a security interest; 

63 (m) "Secured party" means a lender, seller or other 
64 person in whose favor there is a security interest, includ-
65 ing a person to whom accounts or chattel paper have been 
66 sold. When the holders of obligations issued under an 
67 indenture of trust, equipment trust agreement or the like 
68 are represented by a trustee or other person, the repre-
69 sentative is the secured party; 

70 (n) "Transmitting utility" means any person primarily 
71 engaged in the railroad, street railway or trolley bus 
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72 business, the electric or electronics communications trans-
73 mission business, the transmission of goods by pipeline, 
74 or the transmission or the production and transmission 
75 of electricity, steam, gas or water, or the provision of 
76 sewer service. 

77 (2) Other definitions applying to this article and the 
78 sections in which they appear are: 

79 "Account". Section 9-106. 

80 "Attach". Section 9-203. 

81 "Construction mortgage". Section 9-313 (1). 

82 "Consumer goods". Section 9-109 (1). 

83 "Equipment". Section 9-109 (2). 

84 "Farm products". Section 9-109 (3). 

85 "Fixture". Section 9-313. 

86 "Fixture filing". Section 9-313. 

87 "General intangibles". Section 9-106. 

88 "Inventory". Section 9-109 ( 4). 

89 "Lien creditor". Section 9-301 (3). 

90 ''Proceeds". Section 9-306 (1). 

91 "Purchase money security interest". Section 9-107. 

92 "United States". Section 9-103. 

93 (3) The following definitions in other articles apply 
94 to this article: 

95 "Check". Section 3-104. 

96 "Contract for sale". Section 2-106. 

97 "Holder in due course". Section 3-302. 

98 "Note". Section 3-104. 

99 "Sale". Section 2-106. 

100 (4) In addition, article 1 contains general definitions 

101 and principles of construction and interpretation appli-

102 cable throughout this article. 

§46-9-106. Definitions: "Account"; "general intangibles", 

1 "Account" means any right to payment for goods sold 
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2 or leased or for services rendered which is not evidenced 
3 by an instrument or chattel paper, whether or not it has 
4 been earned by performance. "General intangibles" 
5 means any personal property (including things in action) 
6 other than goods, accounts, chattel paper, documents, 
7 instruments and money. All rights to payment earned or 
8 unearned under a charter or other contract involving the 
9 use or hire of a vessel and all rights incident to the char-

10 ter Ol' contract are accounts. 

§46-9-114. Consignment. 

1 (1) A person who delivers goods under a consignment 
2 which is not a security interest and who would be re-
3 quired to file under this article by paragraph (3) (c) of 
4 section 2-326 has priority over a secured party who is or 
5 becomes a creditor of the consignee and who would have 
6 a perfected security interest in the goods if they were 
7 tlle property of the consignee, and also has priority with 
8 respect to identifiable cash proceeds received on or be-
9 fore delivery of the goods to a buyer, if 

10 (a) the consignor complies with the filing provision 
11 of the article on sales with respect to consignments (para-
12 graph (3) (c) of section 2-326) before the consignee re-

13 ceives possession of the goods; and 

14 (b) the consignor gives notification in writing to the 
15 holder of the security interest if the holder has filed a 
16 financing statement covering the same types of goods be-
17 fore the date of the filing made by the consignor; and 

18 (c) the holder of the security interest receives the 
19 notification within five years before the consignee receives 
20 possession of the goods; and 

21 (d) the notification states that the consignor expects 
22 to deliver goods on consignment to the consignee, describ-
23 ing the goods by item or type. 

24 (2) In the case of a consignmenit which is not a security 
25 interest and in which the requirements of the preceding 
26 subsection have not been met, a person who delivers 
27 goods to another is subordinate to a person who would 
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28 have a perfected security interest in the goods if they 
29 were the property of the debtor. 

§46-9-203. Attachment and enforceability of security interest; 
proceeds, formal requisites. 

1 (1) Subject to the provisions of section 4-208 on the 
2 security interest of a collecting bank and section 9-113 
3 on a security interest arising under the article on sales, a 
4 security interest is not enforceable against the debtor or 
5 third parties with respect to the collateral and does not 
6 attach unless 

7 (a) the collateral is in the possession of the secured 
8 party, pursuant to agreement, or the debtor has signed a 
9 security agreement which contains a description of the 

10 collateral and in addition, when the security interest 
11 covers crops growing or to be grown or timber to be cut, 
12 a description of the land concerned; and 

13 (b) value has been given; and 

14 (c) the debtor has rights in the collateral. 

15 (2) A security interest attaches when it becomes en-
16 foreeable against the debtor with respect to the collateral. 
17 Attachment occurs as soon as all of the events specified 
18 in subsection (1) have taken place unless explicit agree-
19 ment pompones the time of attaching. 

20 (3) Unless otherwise agreed a security agreement 
21 gives the secured party the rights to proceeds provided 
22 by section 9-306. 

23 ( 4) A transaction may be subject to this article and 
24 also to article 7A of chapter 47 relating to small loans and 
25 in case of conflict between the provisions of this article 
26 and said article 7A or any other such statute, the provi-
27 sions of said article 7A or such other statute control. 
28 Failure to comply with any applicable statute has only 
29 the effect which is specified therein. 

§46-9-204. After-acquired property; future advances. 

1 (1) Except as provided in subsection (2), a security 
2 agreement may provide that any or all obligations cov-
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3 ered by the security agreement are to be secured by after-
4 acquired collateral. 

5 (2) No security interest attaches under an after-ac-
6 quired property clause to consumer goods other than ac-
7 cessions (section 9-314) when given as additional security 
8 unless the debtor acquires rights in them within ten days 
9 after the secured party gives value. 

10 (3) Obligations covered by a security agreement may 
11 include future advances or other value whether or not 
12 the advances or value are given pursuant to commitment 
13 (subsection (1) of section 9-105). 

§46-9-205. Use or disposition of collateral without accounting 
permissible. 

1 A security interest is not invalid or fraudulent against 
2 creditors by reason of liberty in the debtor to use, com-
3 mingle or dispose of all or part of the collateral (includ-
4 ing returned or repossessed goods) or to collect or com-
5 promise accounts, or chattel paper, or to accept the return 
6 of goods or make repossessions, or to use, commingle or 
7 dispose of proceeds, or by reason of the failure of the 
8 secured party to require the debtor to account for pro-
9 ceeds or replace collateral. This section does not relax 

10 the requirements of possession where perfection of a 
11 security interest depends upon possession of the collateral 
12 by the secured party or by a bailee. 

PART 3. RIGHTS OF THIRD PARTIES; PERF'EcTED 
AND UNPERFECTED SECURITY INTERESTS; 

RULES OF PRIORITY. 

§46-9-301. Persons who take priority over unperfected secur-
ity interests; right of "lien creditor''. 

1 (1) Except as otherwiise provided in subsection (2), an 

2 unperfected security interest is subordlinate to the rights 
3 of 

4 (a) persons entiitled to priority under section 9-3HZ; 

5 (b) a person who becomes a lien creditor before the 
6 security interest is perfected; 
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7 (c) in the case of goods, instruments, documents, and 
8 chattel paper, a person who is not a secured party and 
9 who is a transferee in bulk or other buyer not in ordinary 

10 course of business; or is a buyer of farm products in 
11 ordinary course of business, to the extent that he gives 
12 value and receives delivery of the coUateral without 
13 knowledge of the security interest and before it is per-
14 fected; 

15 (d) in the case of accounts and general intangibles, a 
16 person who ·is not a secured party and who is a transferee 
17 to the ex,tent that he gdves value without knowledge of the 
18 security interest and before tt is perfected. 

19 (2) If the secured party files with respect to a purchase 
20 money security interest before or within ten days after 
21 the debtor receives possession of the collateral, he takes 
22 priority over the rights of a transferee in bulk or of 
23 a lien creditor which arise between the time the security 
24 interest attaches and the time of filing. 

25 (3) A "lien creditor" means a creditor who has acquired 
26 a lien on the property involved by attachment, levy or the 
27 like and includes an assignee for benefit of creditors from 
28 the time of assignment, and a tru9tee in bankruptcy from 
29 the date of the filing of the petition or a receiver in equity 
30 from the time of appointment. 

31 (4) A person who becomes a lien creditor while a 
32 security interest is perfected takes subject to the security 
33 interest only to the extent that it secures advances made 
34 before he becomes a lien creditor or within 45 days there-
35 after or made without knowledge of the lien or pursuant 
36 to a commitment entered into without knowledge of the 
37 lien. 

§46-9-302. When filing is required to perfect security interest; 
security interests to which filing provisions of 
this article do not apply. 

1 (1) A financing statement must be filed to perfect all 
2 security interests except the following 

3 (a) a security interest in collateral in possession of 
4 the secured party under section 9-305; 
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5 (b) a securilty interest temporoarily perfected in in-
6 9truments or documents without delivery under section 
7 9-304 or in proceeds for a 10-day period under section 
8 9-306; 

9 (c) a security interest cre&ted by an assignment of a 
10 beneficial interest in a trust or a decedent's estate; 

11 (d) a purchase money security interest in oonsumer 
12 goods; but filing is required for a motor vehicle required 
13 to be registered; and fixture filing is required for priority 
14 over conflicting interests in fixtures to the extent provided 
15 in section 9-313; 

16 (e) an assignment of accounts which does not alone or 
17 in conjunction with other assignments to the same assign-
18 ee transfer ·a signifieant part of the outstanding accounts 
19 of :the assignor; 

20 (f) a security interest of a oolleeting bank (section 
21 4-208) or arising under the article on sales (see section 
22 9-113) or covered in subsection (3) of this section; 

23 (g) an assignment for the benefit of ail the creditors 
24 of the transferor, and subsequent transfers by the assign-
25 ee thereunder. 

26 (2) If a secured party assigns a perfected securl•ty 
27 interest, no filing under this article is required in order 
28 to oontinue the perfected status of the security interest 
29 'll!gainst creditors of and transferees from the original 
30 debtor. 

31' (3) The filing of a financing 5tia,tement otherwise re-
32 quired by this article is not necessary or effective to per-
33 foot a security interest in property subject to 

34 (a) a statute or treaty of the United States which pro-
35 vides for a na1lional or international registration or a 
36 national or international certificate of 1/iJtle or which 
37 specifies a p1ace of filing different from that specified in 
38 this -article for filing of the security interest; or 

39 (b) the following statute of ·this Stbarte: Chapter seven-
40 teen--a of this code· but during any period in which 
41 collateral is invento� held for sale by a person who is in 
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42 the business of selling goods of that k!ind, the filing pro-
43 visions of this article (part 4) apply to a security interest 
44 in that collateral created by him as debtor; or 

45 (c) a certificate of title statute of another jurisdiction 
46 under the faw of which indication of a security interest 
47 on the certificate is reqwred as a condition of perfection 
48 (subsection (2) of section 9-103). 

49 (4) Compliance wirth a statute or treaty described in 
50 subsection . (3) is equivalent to the filing of a financing 
51 statemelllt under this article, and a security interest in 
52 property subject to the staitute or treaty can be perfected 
53 only by compliance therewith except as provided in sec-
54 tion 9-103 on multiple state transactions. Duration and 
55 renewal of perfection of a security interest perfected. by 
56 compliance with the statute or treaty ill"e governed by the 
57 provisions of the statute or treaty; in other respects the 
58 security interest is subject to this artiicle. 

§46-9-304. Perfection of security interest in instruments, docu
ments, and goods covered by documents; per
fection by permissive filing; temporary perfec
tion without filing or transfer of possession. 

1 (1) A security interest in chattel paper or negotiable 
2 documents may be perfected by filing. A security interest 
3 in money or instruments (other than instruments which 
4 constitute part of chattel paper) can be perfected only 
5 by the secured party's taking possession, except as pro-
6 vided in subsections (4) and (5) of this section and sub-
7 sections (2) and (3) of section 9-306 on proceeds. 

8 (2) During the period that goods are in the possession 
9 of the issuer of a negotiable document therefor, a se-

10 curity interest in the goods is perfected by perfecting 
11 a security interest in the document, and any security 

12 interest in the goods otherwise perfected during such 
13 period is subject thereto. 

14 (3) A security interest in goods in the possession of 
15 a bailee other than one who has issued a negotiable 

16 document therefor is perfected by issuance of a document 

17 in the name of the secured party or by the bailee's receipt 
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18 of notification of the secured party's interest or by filing 
19 as to the goods. 

20 (4) A security interest in instruments or negotiable 
21 documents is perfected without filing or the taking of 
22 possession for a period of 21 days from the time it attaches 
23 · to the extent that it arises for new value given under a 
24 written security agreement. 

25 (5) A security inrterest remains perfected for a period 
26 of 21 days without filing where a secured party having 
27 · a perfected security interest in an instrument, a nego-
28 tiable document or goods in possession of a bailee other 
29 than one who has issued a negotiable document therefor 

30 (a) makes available to the debtor the goods or docu-
31 ments representing the goods for the purpose of ultimate 
32 sale or exchange or for the purpose of loading, unloading, 
33 storing, shipping, transshipping, manufacturing, process-
34 ing or otherwise dealing with them in a manner pre-
35 liminary to their sale or exchange, but priority between 
36 conflicting security interests in the goods is subject to 
37 - subsection (3) of section 9-312; or 

38 (b) delivers the instrument to the debtor for the 
39 purpose of ultimate sale or exchange or of presentation, 
40 collection, renewal or registration of transfer. 

41 (6) After the 21-day period in subsections (4) and (5) 
42 perfection depends upon compliance with applicable pro-
43 . visions of this article. 

§46-9-305. When possession by secured party perfects security 
interest without filing. 

1 A security interest in letters of credit and advices of 
2 . credit (subsection (2) (a)_ of section 5-116), goods, instru-
3 ments, money, negotiable documents or chattel paper 
4 may be perfected by the secured party's taking possession 
5 of the collateral. If such ·collateral other than goods 
6 covered by a negotiable document is held by a bailee, 
7 the secured party is deemed to have possession from the 
8 time the bailee receives notification of the secured party's 
9 interest. A security interest is perfected by possession 
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10 from the time possession is taken without relation back 
11 and continues only so long as possession is retained, 
12 unless otherwise specified in this article. The security 
13 interest may be otherwise perfected as provided in this 
14 article before or after the period of possession by the 
15 secured party. 

§46-9-306. "Proceeds"; secured party's rights on disposition of 
collateral. 

1 (1) "Proceeds" includes whatever is received upon the 
2 sale, exchange, collection or other disposition of collateral 
3 or proceeds. Insurance payable by reason of loss or dam-
4 age to the collateral is proceeds, except to the extent 
5 that it is payable to a person other than a party to the 
6 security agreement. Money, checks, deposit accounts, 
7 and the like are "cash proceeds." All other proceeds are 
8 "noncash proceeds." 

9 (2) Except where this article otherwise provides, a 
10 security interest continues in collateral notwithstanding 
11 sale, exchange or other disposition thereof unless the 
12 disposition was authorized by the secured party in the 
13 security agreement or otherwise, and also continues in 
14 any identifiable proceeds including collections received 
15 by the debtor. 

16 (3) The security interest in proceeds is a continuously 
17 perfected security interest if the interest in the original 
18 collateral was perfected but it ceases to be a perfected 
19 security interest and becomes unperfected 10 days after 
20 receipt of the proceeds by the debtor unless 

21 (a) a filed financing statement covers the original 
22 collateral and the proceeds are collateral in which a 
23 security interest may be perfected by filing in the office 
24 or offices where the financing statement has been filed 

25 and, if the proceeds are acquired with cash proceeds, the 
26 description of collateral in the financing statement indi-

27 cates the types of property constituting the proceeds; or 

28 (b) a filed financing statement covers the original 
29 collateral and the proceeds are identifiable cash pro-

30 ceeds; or 
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31 (c) the security interest in the proceeds is perfected 
32 before the expiration of the ten-day period. Except as 
33 provided in this section, a security interest in proceeds 
34 can be perfected only by the methods or wider the cir-
35 cumstances permitted in this article for original collateral 
36 of the same type. 

37 (4) In the event of insolvency proceedings instituted 
38 by or against a debtor, a secured party with a perfected 
39 security interest in proceeds has a perfected security 
40 interest only in the following proceeds: 

41 (a) in identifiable noncash proceeds and in separate 
42 deposit accounts containing only proceeds; 

43 (b) in identifiable cash proceeds in the form of money 
44 which is neither commingled with other money nor de-
45 posited in a deposit accowit prior to the insolvency pro-
46 ceedings; 

47 (c) in identifiable cash proceeds in the form of checks 
48 and the like which are not deposited in a deposit account 
49 prior to the insolvency proceedings; and 

50 (d) in all cash and deposit accounts of the debtor in 
51 which proceeds have been commingled with other funds, 
52 but the perfected security interest under this paragraph 
53 (d) is 

54 (i) subject to any right of setoff; and 

55 (ii) limited to an amount not greater than the amount 
56 of any cash proceeds received by the debtor within 10 
57 days before the institution of the insolvency proceedings 
58 less the sum of (I) the payments to the secured party 
59 on account of cash proceeds received by the debtor during 
60 such period and (II) the cash proceeds received by the 
61 debtor during such period to which the secured party is 
62 entitled under paragraphs (a) through (c) of this sub-
63 section ( 4) . 

64 (5) If a sale of goods results in an account or chattel 
65 paper which is transferred by the seller to a secured party, 
66 and if the goods are returned to or are repossessed by the 
67 seller or the secured party, the following rules deter-
68 mine priorities: 
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69 (a) If the goods were collateral at the time of sale 
70 for an indebtedness of the seller which is still unpaid, 
71 the original security interest attaches again to the goods 
72 and continues as the perfected security interest if it was 
73 perfected at the time when the goods were sold. If the 
74 security interest was originally perfected by a filing 
75 which is still effective, nothing further is required to 
76 col1Jtinue the perfected status; in any other case, the 
77 secured party must take possession of the returned or 
78 repossessed goods or must file. 

79 (b) An unpaid transferee of the chattel paper has a 
80 security interest in the goods against the transferor. Such 
81 security interest is prior to a security interest asserted 
82 under paragraph (a) to the extent that the transferee 
83 of the chattel paper was entitled to priority under sec-
84 tion 9-308. 

85 (c) An unpaid transferee of the account has a security 
86 interest in the goods against the transferor. Such security 
87 interest is subordinate to a security interest asserted 
88 under paragraph (a). 

89 
90 

91 
92 

(d) A security interest of an unpaid transferee as
serted under paragraph (b) or (c) must be perfected for 
protection against creditors of the transferor and pur
chasers of the returned or repossessed goods. 

§46-9-307. Protection of buyers of goods. 

1 (1) A buyer in ordinary course of business (subsection 
2 (9) of section 1-201) other than a person buying farm 
3 products from a person engaged in farming operations 
4 takes free of a security interest created by his seller even 

5 though the security interest is perfected and even though 

6 the buyer knows of its existence. 

7 (2) In the case of consumer goods, a buyer takes free 

8 of a security interest even though perfected if he buys 

9 without knowledge of the security interest, for value and 

10 for his own personal, family or household purposes unless 

11 prior to the purchase the secured party has filed a finano-

12 ing statement covering such goods. 
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13 (3) A buyer other than a buyer in ordinary course of 
14 business (subsection (1) of this section) takes free of a 
15 security interest to the extent that it secures future 
16 advances made after the secured party acquires knowledge 
17 of the purchase, or more than forty-five days after the 
18 purchase, whichever first occurs, unless made pursuant to 
19 a commitment entered into without krlowledge of the 
20 purchase and before the expiration of the forty-five day 
21 period 

§46-9-308. Purchase of chattel paper and instruments. 

1 A purchaser of chattel paper or an instrument who 
2 gives new value and takes possession of it in the ordinary 
3 course of his business has priority over a security interest 
4 in the chattel paper or instrument 

5 (a) which is perfected under section 9-304 (permissive 
6 filing and temporary perfection) or under section 9-306 
7 (perfection as to proceeds) if he acts without knowledge 
8 that the specific paper or instrument is subject to a 
9 security interest; or 

10 (b) which is claimed merely as proceeds of inventory 
11 subject to a security interest (section 9-306) even though 
12 he knows that the specific paper or instrument is subject 
13 to the security interest. 

§46-9-312. Priorities among conflicting security interests in the 
same collateraL 

1 (1) The rules of priority stated in other sections of 
2 this part and in the following sections shall govern when 
3 applicable: Section 4-208 with respect to the security 
4 interests of collecting banks in items being collected, 
5 accompanying documents and proceeds; section 9-103 on 
6 security interests related to other jurisdictions; section 
7 9-114 on consignments. 

8 (2) A perfected security interest in crops for new 
9 value given to enable the debtor to produce the crops 

10 during the production season and given not more than 
11 three months before the crops become growing crops by 
12 planting or otherwise takes priority over an earlier per-
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13 fected security interest to the extent that such earlier in-
14 terest secures obligations due more than six months before 
15 the crops become growing crops by planting or otherwise, 
16 even though the person giving new value had knowledge 
17 of the earlier security interest. 

18 (3) A perfected purchase money security interest in 
19 inventory has priority over a conflicting security interest 
20 in the same inventory and also has priority in identifiable 
21 cash proceeds received on or before the delivery of the 
22 inventory to a buyer if 

23 (a) the purchase money security interest is perfected 
24 at the time the debtor receives possession of the inven� 
25 tory; and 

26 (b) the purchase money secured party gives notifica-
27 tion in writing to the holder of the conflicting security 
28 interest if the holder had filed a financing statement cover-
29 ing the same types of inventory (i) before the date of 
30 the filing made by the purchase money secured party, or 
31 (ii) before the beginning of the twenty-one day period 
32 where the purchase money security interest is tem-
33 porarily perfected without filing or possession (subsection 
34 (5) of section 9-304); and 

35 (c) the holder of the conflicting security interest re-
36 ceives the notification within five years before the debtor 
37 receives possession of the inventory; and 

38 (d) the notification states that the person giving the 
39 notice has or expects to acquire a purchase money secur-
40 ity interest in inventory of the debtor, describing such 
41 inventory by item or type. 

42 (4) A purchase money security interest in collateral 
43 other than inventory has priority over a conflicting secur-

44 ity interest in the same collateral or its proceeds if the 
45 purchase money security interest is perfected at the 
46 time the debtor receives possession of the collateral or 

47 within ten days thereafter. 

48 
49 
50 

(5) In all cases not governed by other rules stated in 
this section (including cases of purchase money security 
interests which do not qualify for the special priorities 
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51 set forth in subsections (3) and (4) of this section), 
52 priority between conflicting security interests in the same 
53 collateral shall be determined according to the following 
54 rules: 

55 (a) Conflicting security interests rank according to 
56 priority in time of filing or perfection. Priority dates 
57 from the time a filing is first made covering the collateral 
58 or the time the security interest is first perfected, which-
59 ever is earlier, provided that there is no period there-
60 after when there is neither filing nor perfection. 

61 (b) So long as conflicting security interests are un-
62 perfected, the first to attach has priority. 

63 (6) For the purposes of subsection (5) a date of filing 
64 or perfection as to collateral is also a date of filing or 
65 perfection as to proceeds. 

66 
67 

68 

69 

70 
71 
72 

73 
74 

75 

(7) If future advances are made while a security inter
est is perfected by filing or the talting of possession, the 
security interest has the same priority for the purposes 
of subsection (5) with respect to the future advances as 
it does with respect to the first advance. If a commitment 
is made before or while the security interest is so per
fected, the security interest has the same priority with 
respect to advances made pursuant thereto. In other 
cases a perfected security interest has priority from the 
date the advance is made. 

§46-9-313. Priority of security interests in fixtures. 

1 (1) In this section and in the provisions of part 4 of 
2 this article referring to fixture filing, unless the context 
3 otherwise requires 

4 (a) goods are "fixtures" when they become so re-
5 lated to particular real estate that an interest in them 
6 arises under real estate law; 

7 (b) a "fixture filing" is the filing in the office where 
8 a mortgage on the real estate would be filed or recorded 
9 of a financing statement covering goods which are or are 

10 to become fixtures and conforming to the requirements of 
11 subsection (5) of section 9-402; 
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12 (c) a mortgage is a "construction mortgage" to the 
13 extent that it secures an obligation incurred for the con-
14 struction of an improvement on land including the ac-
15 quisition cost of the land, if the recorded writing so in-
16 dicates. 

17 (2) A security interest under this article may be 
18 created in goods which are fixtures or may continue in 
19 goods which become fixtures, but no security interest 
20 exists under this article in ordinary building materials 
21 incorporated into an improvement on land. 

22 (3) This article does not prevent creation of an en-
23 cumbrance upon fixtures pursuant to real estate law. 

24 (4) A perfected security interest in fixtures has 
25 priority over the conflicting interest of an encumbrancer 
26 or owner of the real estate where 

27 (a) the security interest is a purchase money security 
28 interest, the interest of the encumbrancer or owner arises 
29 before the goods become fixtures, the security interest is 
30 perfected by a fixture filing before the goods become fix-
31 tures or within ten days thereafter, and the debtor has an 
32 interest of record in the real estate or is in possession of 
33 the real estate; or 

34 (b) the security interest is perfected by a fixture filing 
35 before the interest of the encumbrancer or owner is of 
36 record, the security interest has priority over any conflict-
37 ing interest of a predecessor in title of the encumbrancer 
38 or owner, and the debtor has an interest of record in the 
39 real estate or is in possession of the real estate; or 

40 (c) the fixtures are readily removable factory or office 
41 .machines or readily removable replacements of domestic 
42 appliances which are consumer goods, and before the 

43 goods becomes fixtures the security interest is perfected 

44 by any method permitted by this article; or 

45 (d) the conflicting interest is a lien on the real estate 

46 obtained by legal or equitable proceedings after the se-

47 curity interest was perfected by any method permitted by 

48 this article. 
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49 (5) A security interest in fixtures, whether or not 
50 perfected, has priority over the conflicting interest of an 
51 encumbrancer or owner of the real estate where 

52 (a) the encumbrancer or owner has consented in writ-
53 ing to the security interest or has disclaimed an interest 
54 in the goods as fixtures; or 

55 (b) the debtor has a right to remove the goods as 
56 against the encumbrancer or owner. If the debtor's right 
57 terminates, the priority of the security interest continues 
58 for a reasonable time. 

59 (6) Notwithstanding paragraph (a) of subsection (4) 
60 but otherwise subject to subsections (4) and (5), a se-
61 curity interest in fixtures is subordinate to a construction 
62 mortgage recorded before the goods become fixtures if the 
63 goods become fixtures before the completion of the con-
64 struction. To the extent that it is given to refinance a con-
65 struction mortgage, a mortgage has this priority to the 
66 same extent as the construction mortgage. 

67 (7) In cases not within the preceding subsections, a 
68 security interest in fixtures is subordinate to the con-
69 flicting interest of an encumbrancer or owner of the re-
70 lated real estate who is not the debtor. 

71 (8) When the secured party has priority over all own-
72 ers and encumbrancers of the real estate, he may, on de-
73 fault, subject to the provisions of part 5, remove his col-
74 lateral from the real estate but he must reimburse any 
75 encumbrancer or owner of the real estate who is not the 
76 debtor and who has not otherwise agreed for the cost of 
77 repair of any physical injury, but not for any diminution 
78 in value of the real estate caused by the absence of the 
79 goods removed or by any necessity of replacing them. A 
80 person entitled to reimbursement may refuse permission 
81 to remove until the secured party gives adequate security 
82 for the performance of this obligation. 

§46-9-318. Defenses against assignee; modification of contract 
after notification of assignment; term prohibit
ing assignment ineffective; identification and 
proof of assignment. 

1 (1) Unless an account debtor has made an enforceable 
2 agreement not to assert defenses or claims arising out of a 
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3 sale as provided in section 9-206 the rights of an assignee 
4 are subject to 

5 (a) all the terms of the contract between the account 
6 debtor and assignor and any defense or claim arising 
7 therefrom; and 

8 (b) any other defense or claim of the account debtor 
9 against the assignor which accrues before the account 

10 debtor receives notification of the assignment. 

11 (2) So far as the right to payment or a part thereof 
12 under an assigned contract has not been fully earned by 
13 performance, and notwithstanding notification of the as-
14 signment, any modification of or substitution for the con-
15 tract made in good faith and in accordance with reason-
16 able commercial standards is effective against an assignee 
17 unless the account debtor has otherwise agreed but the 
18 assignee acquires corresponding rights under the modified 
19 or substituted contract. The assignment may provide that 
20 such modification or substitution is a breach by the as-
21 signor. 

22 (3) The account debtor is authorized to pay the as-
23 signor until the account debtor receives notification that 
24 the amount due or to become due has been assigned and 
25 that payment is to be made to the assignee. A notification 
26 which does not reasonably identify the rights assigned is 
27 ineffective. If requested by the account debtor, the as-
28 signee must seasonably furnish reasonable proof that the 
29 assignment has been made and unless he does so the ac-
30 count debtor may pay the assignor. 

31 (4) A term In any contract between an account debtor 
32 and an assignor is ineffective if it prohibits assignment of 
33 an account or prohibits creation of a security interest in 
34 a general intangible for money due or to become due or 
35 requires the account debtor's consent to such assignment 
36 or security interest. 

PART 4. FILING. 

§46-9-401. Place of filing; erroneous filing; removal of colla
teral. 

1 (1) The proper place to file in order to perfect a 

2 security interest is as follows: 
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3 (a) When the collateral is equipment used in farming 
4 operations, or farm products, or accounts, or general 
5 intangibles arising from or relating to the sale of farm 
6 products by a farmer, or consumer goods, then in the office 
7 of the county clerk in the county of the debtor's residence 
8 or if the debtor is not a resident of this state then in the 
9 office of county clerk in the county where the goods are 

10 kept, and in addition when the collateral is crops growing 
11 or to be grown, in the office of the county clerk in the 
12 county where the land is located; 

13 (b) When the collateral is timber to be cut or is 
14 minerals or the like (including oil and gas) or accounts 
15 subject to subsection (5) of section 9-103, or when the 
16 financing statement is filed as a fixture filing (section 
17 9-313) ,and the collateral is goods which are or are to 
18 become fixtures, then in the office where a mortgage on 
19 the real estate would be filed or recorded; 

20 

21 
22 
23 
24 
25 

26 

(c) In all other cases, in the office of the secretary of 
sta-te and in addition, if the debtor has a place of business 
in only one county of this state, also in the office of the 
county clerk of such county, or, if ,the debtor has no place 
of business in thd.s state, but resides in the staite, also in 
the office of the coun-ty clerk of the county in which he 
resides. 

27 (2) A filing which is made in good faith in an im-
28 proper place or not in all of the places required by this 
29 section is neve:r,theless effective with regard to any col-
30 lateral as to which the filing complied with the require-
31 menitls of this artncle and is also effective with regard to 
32 oollateral covered by the financing statemen-t against any 
33 person who has knowledge of the conten,ts of such financ-
34 ing statement. 
35 (3) A filing which is made in the proper county con-
36 tinues effective for four months after a change to ano,ther 
37 county of the debtor's residence or place of business or 
38 the locaition of the collateral, whichever controlled the 
39 original filing. It becomes ineffective ther�er unless a 
40 copy of the financing statement signed by the secured 
41 party is filed in the new county wit� said period. The 
42 security interest may also be perfected m the new county 
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43 after the expiiration of the four-month period; in such 
44 case perfection daites from the time of perfection in the 
45 new county. A change in the use of the collateral does 
46 not impair the effectiveness of the original filing. 

47 ( 4) The rules stated in section 9-103 determine whether 
48 filing is necessary in this state. 

49 (5) Notwithstanding the preceding subsections, and 
50 subject to subsection (3) of section 9-302, the proper place 
51 to file in order to perfect a security interest in collateral, 
52 including fixtures, of a transmitting utility is the office of 
53 the secretary of state. This filing constitutes a fixture 
54 filing (section 9-313) as to the collateral described therein 
55 which is or is to become fixtures. 

56 (6) For the purposes of this section, the residence of 
57 an organization is its place of business if it has one or 
58 its chief executive office if it has more than one place of 
59 business. 

§46-9-402. Formal requisites of financing statement; amend-
ments; mortgage as financing statement. 

1 (1) A financing statement is sufficient if it gives the 
2 names of the debtor and the secured party, is signed by 
3 the debtor, gives an address of the secured party from 
4 which information concerning the security interest may be 
5 obtained, gives a mailing address of the debtor and con-
6 tains a statement indicating the types, or describing the 
7 items, of collateral. A financing statement may be filed 
8 before a security agreement is made or a security interest 
9 otherwise attaches. When the financing statement covers 

10 crops growing or to be grown, the statement must also 
11 contain a description of the real estate concerned. When 
12 the financing statement covers timber to be cut or covers 
13 minerals or the like (including oil and gas) or accounts 
14 subject to subsection (5) of section 9-103, or when the 
15 fin,ancing statement is filed as a fix.ture filing (section 
16 9-313) and the collateral is goods which are or are to 
17 become fixtures, the statement must also comply with 
18 subsection (5). A copy of the security agreement is 
19 sufficient as a financing statement if it contains the above 
20 information and is signed by the debtor. A carbon, photo-
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21 graphic or other reproductiion of a security agreement 
22 or a financing statement is sufficient as a financing state-
23 ment if the security agreement so provides or if the 
24 original has been filed in this state. 

25 (2) A financing statement which otherwise complies 
26 with subsection (1) is sufficient when it is signed by the 
27 secured p-a.rty instead of the debtor if it is filed to perfect 
28 a security interest in 

29 
30 
31 
32 
33 
34 

(a) collateral already subject to a security interest 
m anmher juriscliction when it is brought into this state, 
or when the debtor's location is changed to this state. 
Such a financing statement must state that the collateral 
was brought into this state or tha,t the debtor's location 
was changed to this state under such circumstances; or 

35 (b) proceeds under semion 9-306 if the security in-
36 terest in the original coUateral was perfected. Such a 
37 financing sta.tement must describe the original collateral; 
38 or 

39 (c) collateral .as to which the filing has lapsed; or 

40 (d) collateral acquired after a change of name, iden-
41 tity or corporate structure of the debtor (subsection (7)). 

42 (3) A form substantially as follows is sufficient to 
43 comply with subsection (1): 

44 
45 

46 

Name of debtor 
(or assignor) ----·-----------

Address -----·------------

47 Name of secured par,ty 
48 (or assignee) ______________ _ 

49 Address ·······---

50 1. Thls financing statement covers the following 
51 types (or items) of property: 

52 (Describe) ·-········ 

53 2. (If collateral is crops) The above deecribed crops 
54 are growing or are to be grown on: 

55 (Describe Real Estate) 
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56 
57 
58 
59 

60 

61 

62 

63 
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3. (If applicable) The above goods are to become 
fixtures on (Describe Real E9tate) and thls financing 
sitatement is to be filed for record in the real esta.te 
records. (If the debtor does not have an interest 
of record) The name of a record owner is 

4. (If products of collateral are claimed) products 
of the collateral are also covered. 

64 (Use 
65 whichever Signature of Debtor (or Assignor) 
66 is 
67 applicable) Signature of Secured Party (or Assignee) 

68 ( 4) A finwicing statement may be amended by filing a 
69 writing signed by both the debtor and the secured party. 
70 An amendment does not extend the period of effectiveness 
71 of a financing statement. If any amendment adds collat-
72 eral, it is effective as ·to the added collateral only from the 
73 filing date of the amendment. In this article, unless the 
74 context otherwise requires, the term "financing state-
75 ment" means the original financing statement and any 
76 amendments. 

77 (5) A financing staitement covering timber to be cut or 
78 covering minerals or the like (including oil and gas) or 
79 accounts subject to subsection (5) of section 9-103, or a 
80 fin•ancing statement filed as a fixture filing (section 9-313) 
81 where the debtor is not a transmitting utili-ty, must 
82 show that it covers this type of collateral, must recite 
83 that it is to be filed for record in the real esto.·te records, 
84 and the finiancing statement must contain a description 
85 of the real estate sufficient if ilt were contained in a mort-
86 gage of the real estate to give constructive notice of the 
87 mortgage under the law of this state. If the debtor does 
88 not have an ,interest of record in the real estate, the fi-
89 nancing statement must show the name of a record owner. 

90 (6) A mortgage is effective as a financing statement 
91 filed as a fixture filing from the date of its recording if 
92 (a) the goods are described in the mortgage by item or 
93 type, (b) the goods are or are to become fixtures related to 
94 the real estate described in the mortgage, ( c) the mortgage 
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95 complies with the requirements for a financing statement 
96 in thds section other -than a recital -that it is to be filed in 
97 the real estate records, and (d) the mortgage is duly re-
98 corded. No fee with reference to the financing statement 
99 is required other than the regular recording and satisfac-

100 ti.on fees with respect to the mol'tgage. 

101 (7) A financing statement sufficiently shows the name 
102 of the debtor if it gives the indiVlidual, partnership or 
103 corporate name of the debtor, whether or not it adds other 
104 trade names or the names of partners. Where the debtor 
105 so changes his name or in the oase of an organization its 
106 name, identity or corporate structure that a filed financing 
107 sbatement becomes seriously misleading, the filing is not 
108 effective to perfect a security interest in collateral ac-
109 quired by the debtor more than four months after the 
110 change, unless a new appropriate financing statement is 
111 filed before the expirntion of that time. A filed financing 
112 statement remains effective with respect to collateral 
113 transferred by the debtor even though the secured party 
114 knows of or consents to the transfer. 

H5 (8) A financing statement substantially complying with 
116 the requirements of this section is effective even though it 
117 contadns minor errors which are not seriously misleading. 

§46-9-403. What constitutes filing; duration of filing; effect of 
lapsed filing; duties of filing officer . 

. 1 (1) Presentation for filing of a financing statement 
2 and tender of the filing fee or acceptance of the statement 
3 by the filing officer constitutes filing under this article. 

4 (2) Except as provided in subsection (6) or in sub-
5 section (8), a filed financing statement is effective for 
6 a period of five years from the date of filing. The effec-
7 tiveness of a filed financing statement lapses on the ex-
8 piration of the five-year period, unless a continuation 

9 statement is filed prior to the lapse. If a security interest 
10 perfected by filing exists at the time insolvency pro-
11 ceedings are commenced by or against the debtor, the 
12 security interest remains perfected until termination of 

13 the insolvency proceedings and thereafter for a period of 
14 sixty days or until expiration of the five-year period, 
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15 whichever occurs later.· Upon lapse the security interest 
16 becomes unperfected, unless it is perfected without filing. 
17 If the security interest becomes unperfected upon lapse, it 
18 is deemed to have been unperfected as against a person 
19 who became a purchaser or lien creditor before lapse. 

20 (3) A continuation statement may be filed by the 
21 secured party within six months prior to the expiration 
22 of the five-year period specified in subsection (2). Any 
23 such continuation statement must be signed by the se-
24 cured party, identify the original statement by file number 
25 and state that the original statement is still effective. A 
26 continuation statement signed by a person other than the 
27 secured party of record must be accompanied by a sepa-
28 rate written statement of assignment signed by the se-
29 cured party of record and complying with subsection (2) 
30 of section 9-405, including payment of the required fee. 
31 Upon timely filing of the continuation statement, the effec-
32 tiveness of the original statement is continued for five 
33 years after the last date to which the filing was effective 
34 whereupon it lapses in the same manner as provided in 
35 subsection (2) unless another continuation statement is 
36 filed prior to such lapse. Succeeding continuation state-
37 ments may be filed in the same manner to continue the 
38 effectiveness of the original statement. Unless a statute on 
39 disposition of public records provides otherwise, the filing 
40 officer may remove a lapsed statement from the files and 
41 destroy it immediately if he has retained a microfilm or 
42 other photographic record, or in other cases after one year 
43 after the lapse. The filing officer shall so arrange matters 
44 by physical annexation of financing statements to continu-
45 ation statements or other related filings, or by other 
46 means, that if he physically destroys the financing state-
47 ments of a period more than five years past, those which 
48 have been continued by a continuation statement or 
49 which are still effective under subsection (6) shall be 
50 retained. 

51 (4) Except as provided in subsection (7), a filing 
52 officer shall mark each statement with a file number and 
53 with the date and hour of filing and shall hold the state-
54 ment or a microfilm or other photographic copy thereof 
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55 for public inspection. In addition the filing officer shall 
56 index the statements according to the name of the debtor 
57 and shall note in the index the file number and the ad-
58 dress of the debtor given in the statement. 

59 (5) The uniform fee for filing and indexing and for 
60 stamping a copy furnished by the secured party to show 
61 the date and place of filing for an original financing state-
62 ment or for a continuation statement shall be $1.00 if the 
63 statement is in the standard form prescribed by the sec-
64 retary of state and otherwise shall be $5.00, plus in each 
65 case, if the financing statement is subject to subsection 
66 (5) of section 9-402, $1.00. The uniform fee for each name 
67 more than one required to be indexed shall be $1.00. The 
68 secured party may at his option show a trade name for 
69 any person and an extra uniform indexing fee of $1.00 
70 shall be paid with respect thereto. 

71 (6) If the debtor is a transmitting utility (subsection 
72 (5) of section 9-401) and a filed financing statement so 
73 states, it is effective until a termination statement is 
74 filed. A real estate mortgage which is effective as a 
75 fixture filing under subsection (6) of section 9-402 remains 
76 effective as a fixture filing until the mortgage is released 
77 or satisfied of record or its effectiveness otherwise termi-
78 nates as to the real estate. 

79 (7) When a financing statement covers timber to be 
80 cut or covers minerals or the like (including oil and gas) 
81 or accounts subject to subsection (5) of section 9-103, or 
82 is filed as a fixture filing, it shall be filed for record and 
83. the filing officer shall index it under the names of the 
84 debtor and any owner of record shown on the financing 
85 statement in the same fashion as if they were the mort-
86 gagors in a mortgage of the real estate described, and, to 
87 the extent that the law of this state provides for indexing 
88 of mortgages under the name of the mortgagee, under the 
89 name of the secured party as if he were the mortgagee 
90 thereunder, or where indexing is by description in the 
91 same fashion as if the financing statement were a mort-

92 gage of the real estate described. 

93 (8) Notwithstanding any provision of this code to the 
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94 contrary, a filed financing statement on public bond issues 
95 of counties, municipalities or public service districts of 
96 this state shall be effective for the life of such bond 
97 issues without the need for filing continuation state-
98 ments. 

§46-9-404. Termination statement. 

1 (1) If a financing statement covering consumer goods 
2 is filed on or after the first day of July, 1975, then within 
3 one month or within ten days following written demand 
4 by the debtor after there is no outstanding secured obliga-
5 tion and no commitment to make advances, incur obliga-
6 tions or otherwise give value, the secured party must file 
7 with each filing officer with whom the financing statement 
8 was filed, a termination statement to the effect that he no 
9 longer claims a security interest under the financing state-

10 ment, which shall be identified by file number. In other 
11 cases whenever there is no outstanding secured obligation 
12 and no commitment to make advances, incur obligations 
13 or otherwise give value, the secured party must on written 
14 demand by the debtor send the debtor, for each filing 
15 officer with whom the financing statement was filed, a 
16 termination statement to the effect that he no longer 
17 claims a security interest under the financing statement, 
18 which shall be identified by file number. A termination 
19 statement signed by a person other than the secured party 
20 of record must be accompanied by a separate written state-
21 ment of assignment signed by the secured party of record 
22 complying with subsection (2) of section 9-405, including 
23 payment of the required fee. If the affected secured party 
24 fails to file such a termination statement as required by 
25 this subsection, or to send such a termination statement 
26 within ten days after proper demand therefor he shall be 
27 liable to the debtor for one hundred dollars, and in addi-
28 tion for any loss caused to the debtor by such failure. 

29 (2) On presentation to the filing officer of such a termi-
30 nation statement he must note it in the index. If he has 
31 received the termination statement in duplicate, he shall 
32 return one copy of the termination statement to the se-
33 cured party stamped to show the time of receipt thereof. 
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34 If the filing officer has a microfilm or other photographic 
35 record of the financing statement, and of any related con-
36 tinuation statement, statement of assignment and state-
37 ment of release, he may remove the originals from the files 
38 at any time after receipt of the termination statement, or 
3!J if he has no such record, he may remove them from the 
40 files at any time after one year after receipt of the termi-
41 nation statement. 

42 (3) If the termination statement is in the standard 
43 form prescribed by the secretary of state, the uniform fee 
44 for filing and indexing the termination statement shall be 
45 $1.00, and otherwise shall be $5.00, plus in each case an 
46 additional fee of $1.00 for each name more than one against 
47 which the termination statement is required to be indexed. 

§46-9-405. Assignment of security interest; duties of filing 
officer; fees. 

1 (1) A financing statement may disclose an ru;signment 
2 of a security interest in the collateral described in the 
3 financing 11tatement by indication in the financing state-
4 ment of the name and address of the assignee or by an 
5 assignment itself or a copy thereof on the face or back of 
6 the statement. On presentation to the filing officer of such 
7 ,a financing statement the filing officer shall mark the 
8 same as provided in section 9-403 (4). The uniform fee for 
9 filing, indexing and furnishing filing data for a financing 

10 statement so indicating an assignment shall be $1.00 if the 
11 statement is ·in the standard form prescribed by ithe secre-
12 tary of state and otherwise shall be $5.00, plus in each case 
13 an additional fee of $1.00 for each name more than one 
14 against which the financing statement is required to be 
15 indexed. 

16 (2) A secured party may assign of record all or a part 
17 of his rights under a financing statement by the filing in 
18 the place where the original financing statement was filed 
19 of a separate written statement of assignment signed by 
20 the secured party of record and setting forth the name of 
21 the secured party of record and the debtor, the file number 
22 and the date of filing of the financing statement and the 
23 name and address of the assignee and containing a descrip-
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24 tion of the collateral assigned. A copy of the assignment is 

25 sufficient as a separate statement if it complies with the 

26 preceding sentence. On presentation to the filing officer 
27 of such a separate statement, the filing officer shall mark 
28 such separate statement with the date and hour of the 
29 filing. He shall note the assignment on the index of the 
30 financing statement, or in the case of a fixture filing, or 
31 a filing covering timber to be cut, or covering minerals or 
32 the like (including oil and gas) or accounts subject to sub-

33 section (5) of section 9-103, he shall index the assignment 
34 under the name of the assignor as grantor and, to the ex-
35 tent that the law of this state provides for indexing the 
36 assignment of a mortgage under the name of the assignee, 
37 he shall index the assignment of the financing statement 
38 under the name of the assignee. The uniform fee for 
39 filing, indexing and furnishing filing data about such a 
40 separate statement of assignment shall be $1.00 if the 
41 statement is in the standard form prescribed by the secre-
42 tary of state and otherwise shall be $5.00, plus in each case 
43 an additional fee of $1.00 for each name more than one 
44 against which the statement of assignment is required to 
45 be indexed. Notwithstanding the provisions of this sub-
46 section, an assignment of record of a security interest in a 
47 fixture contained in a mortgage effective as a fixture filing 
48 (subsection (6) of section 9-402) may be made only by an 
49 assignment of the mortgage in the manner provided by 
50 the law of this state other than this chapter. 

51 (3) After the disclosure or filing of an assignment un-
52 der this section, the assignee is the secured party of record. 

§46-9-406. Release of collateral; duties of filing officer; fees. 

1 A secured party of record may by his signed statement 

2 release all or a part of any collateral described in a filed 

3 financing statement. The statement of release is sufficient 
4 if it contains a description of the collateral being re-

5 leased, the name and address of the debtor, the name and 

6 address of the secured party, and the file number of the 

7 financing statement. A statement of release signed by a 

8 person other than the secured party of record must be 

9 accompanied by a separate written statement of assign-
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10 ment signed by the secured party of record and com-
11 plying with subsection (2) of section 9-405, including 
12 payment of the required fee. Upon presentation of such 
13 a statement of release to the filing officer he shall mark 
14 the statement with the hour and date of filing and shall 
15 note the same upon the margin of the index of the filing 
16 of the financing statement. The uniform fee for filing and 
17 noting such a statement of release shall be $1.00 if the 
18 statement is in the standard form prescribed by the 
19 secretary of state and otherwise shall be $5.00, plus in 
20 each case an additional fee of $1.00 for each name more 
21 than one against which the statement of release is re-
22 quired to be indexed. 

§46-9-407. Information from filing officer. 

1 (1) If the person filing any firumcing statement, termi-
2 nation statement, statement of assignment, or statement 
3 of release, furnishes the filing officer a copy thereof, the 
4 filing officer shall upon request note upon the copy the 
5 file number and date and hour of the filing of the original 
6 and deliver or send the copy to such person. 

7 (2) Upon request of any person, the secretary of state 
8 shall issue his certificate showing whether there is on 
9 file in his office on the date and hour stated therein, any 

10 presently effective financing statement naming a particu-
11 lar debtor and any statement of assignment thereof and 
12 if there is, giving the date and hour of filing of each such 
13 statement and the names and addresses of each secured 
14 party therein. The uniform fee for such a certificate shall 
15 be $2.00 if the request for the certificate is in the standard 
16 form prescribed by the secretary of state and otherwise 
17 shall be $5.00 plus fifty cents for each financing statement 
18 and for each statement of assignment reported therein. 
19 Upon request the filing officer shall furnish a copy of any 
20 filed financing statement or statement of assignment for 
21 a uniform fee of fifty cents per page. 

§46-9-408. Financing statements covering consigned or leased 

goods. 

1 A consignor or lessor of goods may file a financing 
2 statement using the terms "consignor," "consignee," 
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3 "lessor," "lessee" or the like instead of the terms specified 
4 in section 9-402. The provisions of this part shall apply 
5 as appropriate to such a financing statement but its filing 
6 shall not of itself be a factor in determining whether or 
7 not the consignment or lease is intended as security 
8 (section 1-201 (37)). However, if it is determined for 
9 other reasons that the consignment or lease is so intended, 

10 a security interest of the consignor or lessor which at-
11 taches to the consigned or leased goods is perfected by 
12 such filing. 

PART 5. DEFAULT. 

§46-9-501. Default; procedure when security agreement covers 
both real and personal property. 

1 (1) When a debtor is in default under a security 
2 agreement, a secured party has the rights and remedies 
3 provided in this part and except as limited by subsection 
4 (3) those provided in the security agreement. He may 
5 reduce his claim to judgment, foreclose or otherwise 
6 enforce the security interest by any available judicial 
7 procedure. If the collateral is documents the secured 
8 party may proceed either as to the documents or as to 
9 the goods covered thereby. A secured party in possession 

10 has the rights, remedies and duties provided in section 
11 9-207. The rights and remedies referred to in this sub-
12 section are cumulative. 

13 (2) After default, the debtor has the rights and 
14 remedies provided in this part, those provided in the 
15 security agreement and those provided in section 9-207. 

16 (3) To the extent that they give rights to the debtor 
17 and impose duties on the secured party, the rules stated 
18 in the subsections referred to below may not be waived 
19 or varied except as provided with respect to compulsory 
20 disposition of collateral (subsection (3) of section 9-504 
21 and section 9-505) end wiith respect to redemption of 
22 collateral (section 9-506) but the parties may by agree-
23 ment determine the standards by which the fulfillment 
24 of these rights and duties is to be measured if such 
25 standards are not manifestly unreasonable: 
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26 (a) Subsection (2) of section 9-502 and subsection (2) 
27 of section 9-504 insofar as they require accounting for 
28 surplus proceeds of collateral; 

29 (b) subsection (3) of section 9-504 and subsection (1) 
30 of section 9-505 which deal with disposition of collateral; 

31 (c) subsection (2) of section 9-505 which deals with 
32 acceptance of collateral as discharge of obligation; 

33 (d) section 9-506 which deals with redemption of col-
34 lateral; and 

35 (e) subsection (1) of section 9-507 which deals with 
36 the secured party's liability for failure to comply with 
37 this part. 

38 (4) If the security agreement covers both real and 
39 personal property, the secured party may proceed under 
40 this part as to the personal property or he may proceed 
41 as to both the real and the personal property in accord-
42 ance with his rights and remedies in respect of the real 
43 property in which case the provisions of this part do not 
44 apply. 

45 (5) When a secured party has reduced his claim to 
46 judgment the lien of any levy which may be made upon 
47 his collateral by virtue of any execution based upon the 
48 judgment shall relate back to the date of the perfection of 
49 the security interest in such collateral. A judicial sale, 
50 pursuant to such execution, is a foreclosure of the security 
51 interest by judicial procedure within the meaning of this 
52 section, and the secured party may purchase at the sale 
53 and thereafter hold the collateral free of any other re-
54 quirements of this article. 

§46-9-502. Collection rights of secured party. 

1 (1) When so agreed and in any event on default the 
2 secured party is entitled to notify an account debtor or 
3 the obligor on an instrument to make payment to him 
4 whether or not the assignor was theretofore making col-
5 lections on the collateral, and also to take control of any 
6 proceeds to which he is entitled under section 9-306. 

7 (2) A secured party who by agreement is entitled to 
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8 charge back uncollected collateral or otherwise to full or 
9 limited recourse against the debtor and who undertakes to 

10 collect from the account debtors or obligors must proceed 
11 in a comm.ercially reasona;ble manner and may deduct ltis 
12 reasonable expenses of realization from the collections. If 
13 the security agreement secures an indebtedness, the se-
14 cured party must account to the debtor for any surplus, 
15 and unless otherwise agreed, the debtor is lialble for any 
16 deficiency. But, if the underlying transaction was a sale of 
17 accounts or chattel paper, the debtor is entitled to any 
18 surplus or is liable for any deficiency only if the security 
19 agreement so provides. 

§46-9-504. Secured party's right to dispose of collateral after 
default; effect of disposition. 

1 (1) A secured party after default may sell, lease or 
2 otherwise dispose of any or all of the collateral in its 
3 then condition or following any commercially reasonable 
4 preparation or processing. Any sale of goods is subject to 
5 the article on sales (article 2). The proceeds of disposi-
6 .tion shall be applied in the order following to 

7 (a) the reasonable expenses of ret:akmg, hold!ing, pre
s paring for sale or lease, selling, leasing and the like and, 
9 to the extent provided for in the agreement and not 

10 prohibited by law, the reasonable attorneys' fees and legal 
11 expenses incurred by the secured party; 

12 (b) the satisfaction of indebtedness secured by the 
13 security interest under which the disposition is made; 

14 (c) the satisfaction of indebtedness secured by any 
15 surborclinate security interest in the collateral if wriltten 
16 notification of demand therefor is received before clistri-
17 bution of the proceeds is completed. If requested by the 
18 secured party, the holder of a subordinate security in-
19 terest must seasonably furndsh reasona,ble proof of his 
20 interest, and unless he does so, the secured party need not 

21 comply with his demand. 

22 (2) If the security interest secures an indebtedness, 
23 ,the secured party must account to the debtor for any 

24 surplus, and, unless otherwise agreed, the debtor is liable 
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25 for any deficiency. But if the underlying transaction was a 
26 sale of accounts or chattel paper, the debtor is entitled to 
27 any surplus or is liable for any deficiency only if the 
28 security a,greemen-t so provides. 

29 (3) Disposition of the collateral may be by public or 
30 private proceedings and may be made by way of one or 
31 more contracts. Sale or other disposition may be as a unit 
32 or in parcels and at any time and place and on any terms 
33 but every aspect of the disposition including the method, 
34 manner, time, place and terms must be commercially rea-
35 sona:ble. Unless collateral is perishable or threaten-s to 
36 declline speedily in value or is of a type customadly sold 
37 on a recognized market, reasonable notification of the time 
38 and place of any public sale or reasonable notification of 
39 the time after which any priV'alte sale or other intended 
40 disposition is to be made shall be sent by the secured 
41 party to the debtor, if he has not signed after default a 
42 sbatemen.t renouncing or modJifying his right to notifica-
43 ti.on of sale. In the case of consumer goods no other noti-
44 fication need be sent. In other oases notification shall be 
45 sent to any other secured party from whom the secured 
46 party has received (before sending his notification to the 
47 debtor or before the debtor's renunciation of his rights) 
48 written notice of a claim of an interest in the collateral. 
49 The secured party may buy at any public sale and if the 
50 collateral is of a type cust.omarily sold in a recognized 
51 market or is of a type which is the subject of widely 
52 distributed standard price quotation-s he may buy at pri-

53 vate sale. 

54 (4) When collateral is disposed of by a secured party 
55 after default the disposition transfers to a purchaser for 
56 value all of the debtor's rights therein, discharges the 

57 security interest under which it is made and any security 

58 iruterest or lien subord:inate thereto. The purchraser takes 

59 free of all such rights and interests even though the se-

60 cured party fudls to comply with the requirements of this 

61 part or of any judicial proceedings 

62 (a) in the case of a public sale, if the purchaser has 

63 no knowledge of any defeats in the sale and if he does not 
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64 buy in collusion with the secured party, other bidders or 
65 the person conducting the sale; or 

66 (b) in any other case, if the purchaser acts in good 
67 faith. 

68 (5) A person who is li!able to a secured party under a 
69 guaranty, endorsemenit, repurchase agreement or the like 
70 and who receives a transfer of collateral from the secured 
71 party or is subrogated t.o his rights has thereafter the 
72 rights and duties of the secured party. Such a transfer of 
73 collateral is not a sale or disposition of the collateral under 
74 this article. 

§46-9-505. Compulsory disposition of collateral; acceptance 
of the collateral as discharge of obligation. 

1 (1) If the debtor has paid sixty percent of the cash 
2 price in the case of a purchase money security interest in 
3 consumer goods or sixty percent of the loan in the case of 
4 another security interest in consumer goods, and has not 
5 signed after default a statement renouncing or modifying 
6 his rights under this part a secured party who has taken 
7 possession of collateral must dispose of it under section 
8 9-504 and if he fails to do so within ninety days after he 
9 takes possession the debtor at his option may recover in 

10 conversion or under section 9-507 (1) on secured party's 
11 liability. 

12 (2) In any other case involving consumer goods or any 
13 other collateral a secured party in possession may, after 
14 default, propose to retain the collateral in satisfaction of 
15 the obligation. Written notice of such proposal shall be 
16 sent to the debtor if he has not signed after default a 

17 statement renouncing or modifying his rights under this 

18 subsection. In the case of consumer goods no other notice 
19 need be given. In other cases notice shall be sent to any 

20 other secured party from whom the secured party has re-

21 ceived (before sending his notice to the debtor or before 

22 the debtor's renunciation of his rights) written notice of 

23 a claim of an interest in the collateral. If the secured 

24 party receives objection in writing from a person entitled 

25 to receive notification within twenty-one days after the 
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26 notice was sent, the secured party must dispose of the 
27 collateral under section 9-504. In the absence of such 
28 written objection the secured party may retain the col-
29 lateral in satisfaction of the debtor's obligation. 

ARTICLE 11. EFFECTIVE DATE AND 1RANSITION PROVISIONS. 

§46•11•101. Effective date. 

§46-11-102. Preservation of old transition provision. 

§46-11-103. Transition to new code--General mle. 

§46-11-104. Transition provision on change of requirement of filing. 

§46-11-105. Transition provision on change of place of filing. 

§46-11-106. Required refilings. 

§46-11-107. Transition provisions as to priorities. 

§46-11-108. Presumption that rule of law continues unchanged. 

§46-11-101, Effective date. 

1 This act shall become effective at 12:01 A. M. on the 
2 first day of July, one thousand nine hundred seventy-five. 

§46-11-102. Pl'esel'Vation of old tl'ansition pl'ovision. 

1 The provisions of section 102, article 10 of this chapter 
2 shall continue to apply to the new Uniform Commercial 
3 Code and for this purpose the old Uniform Commercial 
4 Code and new Uniform Commercial Code shall be con-
5 sidered one continuous statute. 

§46-11-103. Tl'ansition to new eode-Genel'al l'ule. 

1 Transactions validly entered into after the first day 
2 of July, one thousand nine hundred sixty-four, and be-
3 fore the first day of July, one thousand nine hundred 
4 seventy-five, and which were subject to the provisions of 
5 the old Uniform Commercial Code and which would be 
6 subject to this chapter as amended if they had been en-
7 tered into after the effective date of the new Uniform 
8 Commercial Code and the rights, duties and interests 
9 flowing from such transactions remain valid after the 

10 latter date and may be terminated, completed, consum-
11 mated or enforced as required or permitted by the new 
12 Uniform Commercial Code. Security interests arising 
13 out of such transactions which are perfected when the 
14 new Uniform Commercial Code becomes effective shall 
15 remain perfected until they lapse as provided in the new 
16 Uniform Commercial Code, and may be continued as 
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17 permitted by the new Uniform Commercial Code, except 
18 as stated in section 11-105. In any instance in which a 
19 person who under the new Uniform Commercial Code 
20 would be a transmitting utility has perfected a security 
21 interest under the provisions of subsection (5) of the 
22 former provisions of section 9-302 of this chapter, such 
23 security interest shall remain perfected with the same 
24 priority rights as if the new Uniform Commercial Code 
25 had been in effect at the time such security interest was 
26 perfected and such person had at such time filed a financ-
27 ing statement thereunder as a transmitting utility. 

§46-11-104. Transition provision on change of requirement of 
filing. 

1 A security interest for the perfection of which filing 
2 or the taking of possession was required under the old 
3 Uniform Commercial Code and which attached prior to 
4 the effective date of the new Uniform Commercial Code 
5 but was not perfected shall be deemed perfected on the ef-
6 fective date of the new Uniform Commercial Code if the 
7 new Uniform Commercial Code permits perfection with
s out filing or authorizes filing in the office or offices where 
9 a prior ineffective filing was made. 

§46-11-105. Transition provision on change of place of filing. 

1 (1) A financing statement or continuation statement 
2 filed prior to the first day of July, one thousand nine hun-
3 dred seventy-five, which shall not have lapsed prior to the 
4 first day of July, one thousand nine hundred seventy-five, 
5 shall remain effective for the period provided in the old 
6 Code, but not less than five years after the filing. 

7 (2) With respect to any collateral acquired by the 

8 debtor subsequent to the effective date of the new Uni-

9 form Commercial Code, any effective financing statement 

10 or continuation statement described in this section shall 

11 apply only if the filing or filings are in the office or offices 

12 that would be appropriate to perfect the security interests 

13 in the new collateral under the new Uniform Commercial 

14 Code. 

15 (3) The effectiveness of any financing statement or 



862 UNIFORM COMMERCIAL CODE [Ch. 143 

16 continuation statement filed prior to the first day of July, 
17 one thousand nine hundred seventy-five, may be con-
18 tinued by a continuation statement as permitted by the 
19 new Uniform Commercial Code, except that if the new 
20 Uniform Commercial Code requires a filing in an office 
21 where there was no previous financing statement, a new 
22 financing statement conforming to section 11-106 shall be 
23 filed in that office. 

24 
25 

26 
27 

28 
29 
30 
31 

(4) If the record of a mortgage of real estate would 
have been effective as a fixture filing of goods described 
therein if the new Uniform Commercial Code had been in 
effect on the date of recording the mortgage, the mortgage 
shall be deemed effective as a fixture filing as to such goods 
under subsection (6) of section 9-402 of the new Uniform 
Commercial Code on the effective date of the new Uniform 
Commercial Code. 

§46-11-106. Required refilings. 

1 (1) If a security interest is perfected or has priority 
2 when this act takes effect as to all persons or as to certain 
3 persons without any filing or recording, and if the filing 
4 of a financing statement would be required for the per-
5 fection or priority of the security interest against those 
6 persons under the new Uniform Commercial Code, the 
7 perfection and priority rights of the security interest con-
8 tinue until three years after the effective date of the new 
9 Uniform Commercial Code. The perfection will then lapse 

10 unless a financing statement is filed as provided in sub-
11 section (4) or unless the security interest is perfected 
12 otherwise than by filing. 

13 (2) If a security interest is perfected when the new 
14 Uniform Commercial Code takes effect under a law other 
15 than the Uniform Commercial Code which requires no 
16 further filing, refiling or recording to continue its per-
17 fection, perfection continues until and will lapse three 
18 years after the new Uniform Commercial Code takes 
19 effect, unless a financing statement is filed as provided in 
20 subsection (4) or unless the security interest is perfected 
21 otherwise than by filing, or unless under subsectio? (3) 
22 of section 9-302 the other law continues to govern fihng. 
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23 (3) If a security interest is perfected by a filing, re-
24 filing or recording under a law repealed by this act which 
25 required further filing, refiling or recording to continue 
26 its perfection, perfection continues and will lapse on the 
27 date provided by the law so repealed for such further 
28 filing, refiling or recording unless a financing statement 
29 is filed as provided in subsection (4) or unless the security 
30 interest is perfected otherwise than by filing. 

31 (4) A financing statement may be filed within six 
32 months before the perfection of a security interest would 
33 otherwise lapse. Any such financing statement may be 
34 signed by either the debtor or the secured party. It must 
35 identify the security agreement, statement or notice (how-
36 ever denominated in any statute or other law repealed or 
37 modified. by this act), state the office where and the date 
38 when the last filing, refiling or recording, if any, was made 
39 with respect thereto, and the filing number, if any, or book 
40 and page, if any, of recording and further state that the 
41 security agreement, statement or notice, however de-
42 nominated, in another filing office under the Uniform 
43 Commercial Code or under any statute or other law re-
44 pealed or modified by this act is still effective. Section 
45 9-401 and section 9-103 determine the proper place to file 
46 such a financing statement. Except as specified in this sub-
47 section, the provisions of section 9-403 (3) f_or continuation 
48 statements apply to such a financing statement. 

§46-11-107. Transition provisions as to priorities. 

1 Except as otherwise provided in this article, the old 
2 Uniform Commercial Code shall apply to any questions of 

3 priority if the positions of the parties were fixed prior to 
4 the effective date of the new Uniform Commercial Code. 
5 In other cases questions of priority shall be determined 
6 by the new Uniform Commercial Code. 

§46-11-108. Presumption that rule of law continues unchanged. 

1 Unless a change in law has clearly been made, the pro-
2 visions of the new Uniform Commercial Code shall be 

3 deemed declaratory of the meaning of the old Uniform 

4 Commercial Code. 
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CHAPTER 144 
(Com. Sub. for H. I. 842-By Mr. Speaker, Mr. McManus, and Mr. Queen) 

[Passed March 5, 1974; in effect July 1, 1974. Approved by the Governor.] 

AN ACT providing for the payment of the Vietnam veterans bonus 
and for the administration thereof, prohibiting certain acts 
with respect thereto, and prescribing penalties for the violation 
of such provisions. 

Be it enacted by the Legislature of West Virginia: 

PAYMENT OF VIETNAM VETERANS BONUS. 

§ 1. Department of veterans affairs to administer act; veterans advisory com-
mittee. 

§2. Veterans entitled to bonus. 

§3. Payment of bonus to relatives of deceased veterans. 

§4. Amount of bonus. 

§5. Limitation on time of filing application. 
§6. Determination by director of the validity of claims. 

§7. Review board hearing. 

§8. Court review of final orders of review board. 
§9. Payment from Vietnam veterans bonus fund; balance to Vietnam 

veterans bonus sinking fund. 

§10. Penalty for making false statement. 

§ 11. Penalty for filing more than one application. 

§ 12. Bonus payment not subject to taxation or legal process; claim therefor 
not assignable. 

§13. Collection of fees or charges; penalty. 

§1. Department of veterans affairs to administer act; veterans 

advisory committee. 

1 The West Virginia department of veterans affairs is hereby 
2 designated as the state agency to administer the provisions 
3 of this act. The director of the department of veterans 
4 · affairs shall do all things necessary for the proper ad-
5 ministration thereof. The director, with the advice and consent 
6 of the veterans council, may adopt and promulgate such 
7 reasonable rules and regulations, not inconsistent herewith, 
8 as· may be necessary to effect the purposes of this act, 
9 including regulations concerning evidence or other data re-

10 quired to establish eligibility and qualifications for the bonus 
11 as herein provided. The director shall prepare and furnish 
12 all necessary forms which shall be distributed by him through 
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13 such veterans and other organizations as he may deem most 

14 practicable. 

15 The department of veterans affairs may employ such 

16 additional personnel as may be necessary for the proper 
17 administration of this act, subject, however, to the approval 

J 8 of the commissioner of finance and administration, who must 
19 also approve the salaries and other compensation for such 
20 personnel. 

21 The governor may appoint a veterans advisory committee, 
22 consisting of representatives of veterans organizations char-
23 tered under acts of Congress and operating in this state, to 
24 advise and counsel with the director in the administration 
25 of this act. Such committee shall meet on the call of the 
26 director at such times and places as he may specify. 

§2. Veterans entitled to bonus. 

1 In grateful recognition of their services in time of grave 
2 national emergency, a cash bonus as herein provided shall 
3 be paid to veterans of the Vietnam conflict. Such bonus 
4 shall be paid to all persons who rendered active service in the 
5 armed forces of the United States during the Vietnam conflict 
6 between the first day of August, one thousand nine hundred 
7 sixty-four, and the twenty-eighth day of March, one thousand 
8 nine hundred seventy-three, both dates inclusive, who were 
9 bona fide residents of the state of West Virginia at the time 

1 0 of their entry into such service and for a period of at least 
11 six months immediately prior thereto, who have not been 
12 separated from such armed forces under conditions other than 
13 honorable and who within the period specified above, actively 
14 served in such armed forces for a period of at least ninety 

15 days. Such bonus shall also be paid to any person, otherwise 
16 eligible under the preceding sentence, who rendered active 
17 service in the armed forces of the United States prior to 

18 the first day of August, one thousand nine hundred sixty-four, 
19 and who received a Vietnam armed forces expeditionary 

20 medal. Such cash bonus shall also be paid to any veteran, 
21 otherwise qualified under either of the two sentences next 
22 preceding, who was discharged within ninety days after 

23 entering the armed forces because of a service-connected dis-

24 ability. 
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25 As used in this act, "armed forces" means the army, navy, 
26 air force, marine corps and coast guard of the United States. 

27 As used in this act, "active duty" means full-time active 

28 service in the armed forces with full duty pay status, but shall 
29 not include time absent from leave, absent over leave, while 

30 in confinement or any other time classified by the respective 

31 branches of the armed forces as "bad" or "lost" time. 

§3. Payment of bonus to relatives of deceased veterans. 

1 The bonus to which any deceased veteran would have been 

2 entitled, had he lived, shall be paid only to the following 
3 surviving relatives of such veteran, provided that such 

4 relatives are residents of this state when application for 
5 payment is made and if such relatives a.re living at the time 
6 payment is made: Any unremarried widow or widower, or, 
7 if none, any child or children under the age of eighteen, or 
8 if none, any parent or parents. The categories of persons 
9 listed shall be treated as separate categories listed in order 

10 of entitlement and where there be more than one member 

11 of a class, the bonus shall be paid to each member according 

12 to his proportional share. Where a deceased veteran's death 
13 was connected with such service and resulted from such 

14 service during the time period specified, however, the sur-

15 viving relatives shall be paid, in accordance with the same 

16 order of entitlement, the sum of five hundred dollars in lieu 

17 of any bonus to which the deceased might have been entitled 
I 8 if living. 

19 As used in this act, "unremarried widow" or "unremarried 

20 widower" means the spouse of a deceased veteran, legally 
21 married to the veteran at the time of his death, who has 

22 not remarried at the time of making application. 

23 As used in this act, "child" means the natural child, 
24 adopted child or stepchild of the deceased veteran upon whose 

25 service eligibility is derived and who has not attained the 
26 age of eighteen years at the time of making application. 

27 As used in this act, "parent" means either the natural, step, 
28 or adoptive father or mother of, or person standing in loco 
29 parentis to, the deceased veteran upon whose service eligibility 

30 is derived. 
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§4. Amount of bonus. 

1 The amount of such bonus shall be calculated on the basis 

2 of twenty dollars per month for each month of active service, 
3 or major fraction thereof, for veterans who received the 

4 Vietnam armed forces expeditionary medal or the Vietnam 

5 service medal, up to four hundred dollars, and ten dollars 

6 per month for each month of active service, or major fraction 
7 thereof, for veterans who have not received the Vietnam 

8 armed forces expeditionary medal or the Vietnam service 
9 medal, up to three hundred dollars. Not more than one 

IO bonus shall be paid to or on behalf of the service of any one 

11 veteran. 

§5. Limitation on time of filing application. 

1 No bonus shall be paid to any person, otherwise entitled 
2 thereto, unless application therefor shall be filed with the 
3 department of veterans affairs on or before the thirty-first 

4 day of December, one thousand nine hundred seventy-six. 

5 No warrant for the payment of any bonus shall be issued or 

6 reissued to any applicant after the thirty-first day of December, 

7 one thousand nine hundred seventy-eight. 

§6. Determination by director of the validity of claims. 

1 Upon receipt of an application for benefits hereunder, the 
2 director shall, as soon as may be practicable, determine the 
3 validity of the claim. As soon as such determination has 

4 been made, the director shall mail to the applicant a warrant 

5 in the amount of the bonus payment he finds to be due. H 
6 the determination is made that no benefits hereunder are 
7 payable then the director shall mail to the applicant a 
8 notification denying benefits and citing the reason or reasons 

9 for such denial. 

10 Any applicant who is aggrieved by any such determination 
11 of the director may demand that his claim be reviewed as 

12 hereinafter provided. Such demand for review shall be filed 
13 with the director, in writing, within sixty days after the date 
14 on which the warrant of award or notice of denial was 
15 mailed to the applicant. Upon receipt of such demand for 
16 review the director shall certify the demand, together with 
17 all files and records relating to the application, to a board 
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18 of review. Unless such demand for review is duly filed 
19 with the director, all findings and orders of the director with 
20 reference to such claim shall be final and conclusive upon 
21 the applicant. 

§7. Review board bearing. 

1 For the purposes of this act, the veterans council of the 
2 department of veterans affairs is hereby designated as the 
3 "Vietnam Veterans Bonus Board of Review." Under rules and 
4 regulations adopted by the veterans council, any one or more 
5 members of the board of review may conduct hearings on a 
6 demand by an applicant for review of the determination of 
7 the director, and may report his or their findings thereon, 
8 together with the entire record of the case, to the board of 
9 review for its final determination and decision. 

10 If the number of demands for review hereunder shall 
11 become too numerous to be handled expeditiously by the 
12 veterans council, the governor, upon the recommendation of 
13 the council, may appoint one or more additional boards of 
14 review. Additional boards shall consist of not more than 
15 three members, one of whom shall be a lawyer, who shall have 
16 the same qualifications as the members of the veterans council, 
17 and who shall serve at the will and pleasure of the governor 
18 for such time as may be necessary for the purposes of this 
19 act. Each such additional board of review shall have the same 
20 authority and its final decision shall have the same force 
21 and effect as that of the veterans council under the provisions 
22 of this act. 

23 Upon receipt from the director of the files and records 
24 relating to any claim, the board, or a member or members 

25 thereof as the case may be, shall fix a time and place for a 

26 hearing thereon. The applicant shall be notified of the time 

27 and place fixed and shall be informed of his right to demand 

28 a public hearing if he so desires. At the bearing the claim 

29 shall be reexamined de nova and the submission of additional 
30 evidence may be required or permitted. Upon the con-
31 clusion of such bearing the board of review, on the basis 

32 of the record and the recommendations, if any, made by the 

33 member or members who conducted the hearing, shall enter its 
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34 order reversing, affirming or modifying the determination 
35 made by the director. 

36 Any order so entered by the board shall be final and 
37 conclusive upon the applicant and the director unless an 
38 application is made for review to the West Virginia supreme 
39 court of appeals as hereinafter provided. The board shall mail 
40 to the applicant and to the director a copy of the order entered 
41 by it in each case. 

42 All notices and correspondence shall be directed to the 
43 applicant at the address listed on bis application and all 
44 notices and correspondence to the director shall be addressed 
45 to him at his office in the city of Charleston. 

46 The director shall provide for each board of review such 
47 clerical and stenographic assistants and such supplies as may 
48 be necessary for the performance of its duties. 

49 Each member of a board of review shall receive as com-
50 pensation twenty-five dollars per day for each day actually 
51 spent in the performance of his duties under the provisions 
52 of this act, and shall be reimbursed for all reasonable and 
53 necessary expenses actually incurred by him in the performance 
54 of such duties. 

§8. Court review of final orders of review board. 

1 Within thirty days after notification of the entry of any 
2 final order of a board of review, the director or the applicant 
3 affected may petition for review of such order by the West 
4 Virginia supreme court of appeals in the same manner and 
5 within the same period of time as is provided by section four, 
6 article five, chapter twenty-three of the code, for judicial review 
7 of final decisions by the workmen's compensation appeal board. 

§9. Payments from Vietnam veterans bonus fund; balance to Viet-
nam veterans bonus sinking fund. 

1 All bonus payments and other expenses and costs of ad-
2 ministering this act shall be paid from the Vietnam veterans 
3 bonus fund, otherwise established by law. Any balance re-
4 maining in such fund after all such bonus payments and other 
5 expenses and costs have been made shall be transferred to the 
6 Vietnam Veterans bonus sinking fund and used solely for 
7 the payment of the bonus bonds. 
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§10. Penalty for making false statements. 

[Ch. 144 

1 Any person who shall knowingly make any false or mis-
2 leading statement or representation, oral or written, in support 
3 of any claim for a bonus under the provisions of this act, shall 
4 be guilty of a felony, and, upon conviction thereof, shall be 
5 punished by imprisonment in the penitentiary for not Jess than 
6 one nor more than five years. 

§11. Penalty for filing more than one application. 

1 Only one application shall be filed by any veteran or by 
2 any person who claims that he is entitled to a share of the 
3 bonus payable in the case of any deceased veteran. Any person 
4 who, with intent to defraud, violates the provisions of this 
5 section shall be guilty of a felony, and, upon conviction 
6 thereof, shall be punished by a fine of not less than five 
7 hundred dollars nor more than one thousand dollars, or by 
8 imprisonment in the penitentiary for not Jess than one nor 
9 more than two years, or by both such fine and imprisonment. 

§12. Bonus payment not subject to taxation or legal process; claim 
therefor not assignable. 

1 The bonus provided by this act is hereby declared to be 
2 a gift or gratuity made as a token of appreciation for the 
3 service rendered by the veteran to the people of West 
4 Virginia in time of grave national emergency and is in no 
5 sense compensation for such services. The money received 
6 as such bonus shall be exempt from taxation and such money, 
7 or any claim therefor, shall not be subject to garnishment, 
8 attachment or levy of execution. A claim for payment of a 

9 bonus under the provisions of this act shall not be assignable 

10 for any purpose whatsoever. 

§13. Collection of fees or charges; penalty. 

1 No fee or charge shall be made by any person, attorney, 

2 agent or representative for any service in connection with the 
3 filing of an application for payment of a bonus hereunder, 

4 except such fees as are provided by law for the performance 

5 of official duties by a duly elected or appointed officer of 

6 this state or a political subdivision thereof. No person shall, 
7 for a consideration, discount or attempt to discount or ad-
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8 vance money upon any warrant issued for payment of any 
9 bonus provided for in this act. 

IO If an applicant shall employ an attorney to represent him 
11 in connection with the prosecution of his claim before a 
12 board of review, or before the supreme court of appeals, the 
13 attorney shall file with the director an executed copy of 
14 his contract of employment, and the total amount of the fee 
15 therein provided shall not exceed twenty-five percent of the 
16 amount under dispute. 

17 Any person who violates any prov1S1on of this section 
18 shall be guilty of a misdemeanor, and, upon conviction there-
19 of, shall be punished by a fine of not less than twenty-five 
20 dollars nor more than five hundred dollars, or by imprisonment 
21 in the county jail for not less than ten days nor more than 
22 twelve months, or by both such fine and imprisonment. 

CHAPTER 145 
(Com. Sub. for H. I. 121-ly Mr. Speaker, Mr. McManus, aind Mr. Seibert) 

[Passed March 9, 1974; in effect ninety days from passage. Approved by the Governor.] 

AN ACT to repeal section one-a, article three, chapter twenty-three of 
the code of West Virginia, one thousand nine hundred thirty-one, 
as amended; to amend and reenact sections sixteen and seven
teen, article one of said chapter; to amend and reenact sections 
one, three, four, five, six, seven, eight, nine and ten, article 
two of said chapter; to further amend said article two by 
adding thereto two new sections, designated sections five-a and 
thirteen; to amend and reenact sections one, one-c, three, six, 
six-a, eight-a, nine, ten and sixteen, article four of said chapter; 
and to amend and reenact sections one, two and three, article 
four-a of said chapter, all relating to workmen's compensation 
generally; providing that all employers in this state, with certain 
limited exceptions, must provide workmen's compensation cover

age; providing criminal offenses and penalties for employers 
required to cover their employees who fail to do so; removing 
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certain obsolete provisions relating to the silicosis fund and 
the occupational diseases medical board; relating to the annual 
report of the commissioner and occupational pneumoconiosis 
board; relating to elective coverage for employers not required 
to provide coverage; relating to classification of employments 
and establishing accounts for employers and the rate of pre
miums to be paid by such employers; relating to charges to 
be made to an employer's account; relating to the effect of failure 
to pay premiums or to make payroll reports; providing that 
no employee of an employer required to provide coverage shall 
be denied benefits because of the default of his employer; relating 
to reinstatement of certain employers to the fund; providing 
civil remedies against defaulting employers; providing liens; 
providing for injunctive relief; requiring the secretary of state to 
withhold certificates of dissolution or withdrawal where pre
miums are unpaid; exempting employers from common law 
or other statutory liability for injuries or death; providing that 
the benefits of the chapter may not be waived; relating to the 
civil liability of certain employers required to provide coverage 
who fail to do so or who are in default and depriving such 
employers of certain common-law defenses; permitting certain 
employers to provide their own system of compensation; specify
ing that such employers shall pay their proportionate share of 
losses due to delinquent employers; authorizing rules and regula
tions relating thereto; relating to the application of the chapter to 
interstate commerce and extraterritorial coverage; relating to 
interest on past due premium payments; relating to benefits 
to be paid and persons to whom such benefits are to be paid; 
providing for the continuance of payments of temporary total 
disability benefits following employer's protest and providing for 
the collection from a claimant of benefits paid to him which 
it is ultimately determined he was not entitled to; increasing the 
maximum payable as medical benefits; increasing the maximum 
and minimum benefits payable for certain disability awards; 
specifying that certain scheduled awards shall be minimums only; 
relating to findings of occupational pneumoconiosis board being 
an award for certain purpose; providing that payments for 
occupational pneumoconiosis shall be made in the same manner 
as in any other case of permanent disability; increasing the 
number of members on the occupational pneumoconiosis board; 
relating to their qualifications; relating to quorum of such 
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board; providing limitation on amount to be spent for vocational 
rehabilitation; increasing and extending death benefits; defining 
terms; relating to the continuing jurisdiction of the commissioner 
over cases generally and the time limitation upon awards; in
creasing benefits payable under the disabled workmen's relief 
fund to the minimum dollar amounts payable as of July one, 
one thousand nine hundred seventy-three; and providing criminal 
offenses and penalties. 

Be it enacted by the Legislature of West Virginia: 

That section one-a, article three, chapter twenty-three of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended. 
be repealed; that sections sixteen and seventeen, article one of said 
chapter, be amended and reenacted; that sections one, three, four, 
five, six, seven, eight, nine and ten, article two of said chapter, be 
amended and reenacted; that said article two be further amended by 
adding thereto two new sections, designated sections five-a and thir
teen; that sections one, one-c, three, six, six-a, eight-a, nine, ten and 
sixteen, article four of said chapter, be amended and reenacted; and 
that sections one, two and three, article four-a of said chapter, be 
amended and reenacted, all to read as follows: 

Article 
1. 
2. 
4. 
4A, 

General Administrative Procedures. 
Employers and Employees Subject lo Chapter; Premiums. 
Disability and Death Benefl15. 
Dlnbled Workmen's Relief Fund. 

ARTICLE 1, GENERAL ADMINISTRATIVE PROVISIONS. 

§23-1-16. Omission to subscribe to workmen's compensation fund or to 
perform duty rC'luired by commissioner; perjury. 

§23-1-17. Annual report by commissioner and occupational pneumoconiosis 
board. 

§23-1-16. Omission to subscribe to workmen's compemation fund 

or to periorm dnty reqnired by collllllimoner; perjury. 

I Any person, firm or corporation which is required by the 

2 provisions of this chapter to subscribe to the workmen's com-

3 pensation fund, and which knowingly fails to subscribe thereto, 

4 or which knowingly fails to make any report or perform any 

5 other act or duty required by the commissioner within the 

6 time specified by the commissioner, shall be guilty of a mis-
7 demeanor, and, upon conviction thereof, shall be fined not 
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8 more than five thousand dollars. Any person or firm, or the 
9 officer of any corporation, who knowingly makes a false report 

10 or statement under oath, affidavit or certification respecting any 
11 information required by the commissioner, or who shall know-
12 ingly testify falsely in any proceeding before the commissioner, 
13 shall be deemed guilty of perjury, and, upon conviction there-
14 of, shall be punished as provided by law. 

§23-1-17. Annual report by commissioner and occupational 
pneumoconiosis board. 

1 Annually,. on or about the fifteenth day of September in 
2 each year, the commissioner and the occupational pneu-
3 moconiosis board shall make a report as of the thirtieth day of 
4 June addressed to the governor, which shall include a state-
5 ment of the causes of the injuries for which the awards were 
6 made, an explanation of the diagnostic techniques used by the 
7 occupational pneumoconiosis board and all examining physi-
8 cians to determine the presence of disease, the extent of im-
9 pairment attributable thereto, a description of the scientific 

10 support for such techniques, and a summary of public and 
11 private research relating to problems and prevention of occupa-
12. tional diseases. The report shall include a detailed statement 
13 of all disbursements, and the condition of the fund, together 
14 with any specific recommendations for improvements in the 
15 workmen's compensation law and for more efficient and 
16 responsive administration thereof, which the commissioner 
17 may deem appropriate. Copies of all annual reports shall be 
18 filed with the secretary of state and shall be made available 
19 to the Legislature and to the public at large. 

ARTICLE 2. EMPWYERS AND EMPWYEES SUBJECT TO CHAPTER; 

PREMIUMS. 

§23-2-1. 

§23-2-3. 

§23-2-4 .. 

§23-2-5. 

§23-2-Sa. 

§23-2-6. 

§23-2-7. 

Employers and employees subject to chapter. 
Report forms and other forms for use of employers. 
Classification of industries; accounts; rate of premiums. 

Payment of premiums; payroll report; effect of failure to pay 
premiums or make payroll report; reinstatement; application for 
benefits; deposit to insure payment of premiums; refund of 
deposit; notice to employees. 

Collection of premiums from defaulting employers; civil remedies; 
injunctive relief; secretary of state to withhold certificates of 
dissolution. 

Exemption of contributing employers from liability. 

Benefits of chapter may not be waived by contract or regulation. 
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§23-2-8. Liability of employer electing not to pay or defaulting in payment 
of premiums; certain common-law defenses prohibited; ex
ceptions. 

§23-2-9. Election of employer to provide own system of compensation. 
§23-2-10. Application of chapter to interstate commerce; extraterritorial 

coverage. 
§23-2-13. Interest on past due payments. 

Employers and employees subject to cbapCer. §23-2-1. 

1 The state of West Virginia and all governmental agencies or 
departments created by it, including county boards of edu
cation, political subdivisions of the state and emergency service 
organizations organized under article five, chapter fifteen of 
this code, and all persons, firms, associations and corporations 
regularly employing another person or persons for the purpose 
of carrying on any form of industry, service or business in 
this state, are employers within the meaning of this chapter and 
( except for employers of five or fewer full-time employees in 
agricultural service) are hereby required to subscribe to and 
pay premiums into the workmen's compensation fund for the 
protection of their employees and shall be subject to all require
ments of this chapter and all rules and regulations prescribed by 
the commissioner with reference to rates, classification and 
premium payment. 

2 
3 
4 
5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 

23 

24 
25 
26 

27 
28 
29 

30 
31 

This chapter shall not apply to employers of employees in 
domestic service or persons whose employment is prohibited by 
law nor to employees of an employer while employed without 
the state except in cases of temporary employment without 
the state nor to employees of casual employers nor shall a 
member of a firm of employers or any official of an association 
or of a corporate employer, including a manager or any elec
tive or appointive official of the state, county, county court, 
board of education, municipality, other political subdivision of 
the state or emergency service organization organized as afore
said, whose term of office is definitely fixed by law, be deemed 
an employee within the meaning of this chapter. An employer 
is deemed to be a casual employer when the number of his 
employees does not exceed three and the period of employment 
is temporary, intermittent and sporadic in nature and does 
not exceed ten calendar days in any calendar quarter. 

32 Employers who are not required to subscribe to the work-
33 men's compensation fund may voluntarily elect to subscribe to 
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34 and pay premiums into the fund for the protection of their em-
35 ployees and in such case shall be subject to all requirements 
36 of this chapter and all rules and regulations prescribed by the 
3 7 commissioner with reference to rates, classifications and pre-
38 mium payments and shall afford to them the protection of this 
39 chapter, including section six of this article, but the failure of 
40 such employers to elect to subscribe to and to pay premiums 
41 into the fund shall not impose any liability upon them other 
42 than such liability as would exist notwithstanding the provisions 
43 of this chapter. 

44 Employees subject to this chapter are all persons in the 
45 service of employers and employed by them for the purpose of 
46 carrying on the industry, business, service or work in which 
47 they are engaged, including persons regularly employed in the 
48 state whose duties necessitate employment of a temporary or 
49 transitory nature by the same employer without the state, 
50 checkweighmen employed according to law, all members of 
51 rescue teams assisting in mine accidents with the consent of 
52 the owner who, in such case, shall be deemed the employer, 
53 or at the direction of the director of the department of mines 
54 and all forest fire fighters who, under the supervision of the 
55 director of the department of natural resources or his designated 
56 representative, assist in the prevention, confinement and sup-
57 pression of any forest fire. 

58 The premium and actual expenses in connection with govern-
59 mental agencies and departments of the state of West Virginia 
60 shall be paid out of the state treasury from appropriations made 

· 61 for such agencies and departments, in the same manner as other 
62 disbursements are made by such agencies and departments. 

63 County courts, municipalities, other political subdivisions 
64 of the state, county boards of education, emergency service or-
65 ganizations organized as aforesaid and duly incorporated 
66 volunteer fire departments or companies shall provide for the 
67 funds to pay their prescribed premiums into the fund and 

68 such premiums and premiums of state agencies and depart-

69 ments, including county boards of education, shall be paid 
70 into the fund in the same manner as herein provided for 
71 other employers subject to this chapter. In addition to its 
72 usual and ordinary meaning, the term "employer" or "em-

73 ployers," as used in this chapter, shall be taken to extend to and 
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74 include any duly incorporated volunteer fire department or 
75 company or emergency service organization organized as 

76 aforesaid and to individuals or organizations employing "volun-
77 teers" and, in addition to its usual and ordinary meaning, the 
78 term "employee" or "employees," as used in this chapter, 
79 shall be taken to extend to and include all of the members of 

80 any such department, company or organization and to such 
81 volunteers. All duly incorporated volunteer fire departments or 
82 companies and emergency service organizations organized as 
83 aforesaid shall be placed in a separate group or class of sub-
84 scribers to be established by the commissioner and such depart-
85 ments, companies or organizations shall pay into the fund such 
86 premiums (computed, notwithstanding the provisions of section 
87 five of this article, on such basis as to the commissioner shall 
88 seem right and proper) as may be necessary to keep such group 
89 or class entirely self-supporting. For the purposes of establish-
90 ing a premium rate for "volunteers," their rate of pay shall be 
91 deemed to be equivalent to the state minimum wage. 

92 Any employer whose employment in this state is to be for 
93 a definite or limited period which could not be considered 
94 "regularly employing" within the meaning of this section may 
95 elect to pay into the workmen's compensation fund the pre-
96 miums herein provided for and, at the time of making applica-
97 tion to the commissioner, such employer shall furnish a state-
98 ment under oath showing the probable length of time the 
99 employment will continue in this state, the character of the 

100 work, an estimate of the monthly payroll and any other 
101 information which may be required by the commissioner. At 
102 the time of making application such employer shall deposit 
103 with the state compensation commissioner to the credit of 
104 the workmen's compensation fund the amount required by 
105 section five of this article, which amount shall be returned 
106 to such employer if his application be rejected by the com-
107 missioner. Upon notice to such employer of the acceptance 

108 of his application by the commissioner, he shall be an em-

109 ployer within the meaning of this chapter and subject to all 
110 of its provisions. 

111 Any foreign corporation employer electing to comply with 
112 the provisions of this chapter and to receive the benefits 
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113 hereunder shall, at the time of making application to the com-
114 missioner, in addition to other requirements of this chapter, 
115 furnish such commissioner with a certificate from the secretary 
116 of state showing that it bas complied with all the require-
11 7 ments necessary to enable it legally to do business in this state 
118 and no application of such foreign corporation employer shall 
119 be accepted by the commissioner until such certificate is filed. 

120 For the purpose of this chapter, a mine shall be adjudged 
121 within this state when the main opening, drift, shaft or slope 
122 is located wholly within this state. 

123 Any employee within the meaning of this chapter whose em-
124 ployment necessitates his temporary absence from this state 
125 in connection with such employment, and such absence is 
126 directly incidental to carrying on an industry in this state, 
127 who shall have received injury during such absence in the 
128 course of and resulting from his employment shall not be denied 
129 the right to participate in the workmen's compensation fund. 

Report forms and other forms for use of employers. §23-2-3. 

1 The commissioner shall prepare report forms for the use of, 
and furnish the same to, employers subject to this chapter. 
Every employer receiving from the commissioner any form 
or forms with direction for completion and returning the same 
shall return the same, within the period fixed by the com
missioner, completed so as to answer fully and correctly all 

2 
3 
4 
5 

6 
7 pertinent questions therein propounded, and if unable to do so, 
8 shall give good and sufficient reasons for such failure. Every 
9 employer subject to the provisions of this chapter, shall make 

1 O application to the commissioner on the forms prescribed by 
11 the commissioner for such purpose; and any employer who shall 
12 terminate his business or for any other reason is no longer 
13 subject to this chapter shall so notify the commissioner on 
14 forms to be furnished by the commissioner for that purpose. 

Classification of Industries; accounts; rate of premiums. §23-2-4. 

1 The commissioner shall distribute into groups or classes the 
employments subject to this chapter, in accordance ":'it� the 
nature of the business and the degree of hazard incident 
thereto. And the commissioner shall have power, in like man-

2 
3 
4 
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5 ner, to reclassify such industries into groups or classes at any 
6 time, and to create additional groups or classes. The com-
7 missioner may make necessary expenditures to obtain statis-
8 tical and other information to establish the classes provided 
9 for in this section. 

10 The commissioner shall keep an accurate account of all 

11 money or moneys paid or credited to the compensation fund, 

12 and of the liability incurred and disbursements made against 

13 same; and an accurate account of all money or moneys re-
14 ceived from each individual subscriber, and of the liability in-
15 curred and disbursements made on account of injuries and 
16 death of the employees of each subscriber, and of the re-
17 ceipts and incurred liability of each group or class. 

18 In compensable fatal and total permanent disability cases, 
19 other than occupational pneumoconiosis, the amount charged 
20 against the employer's account shall be such sum as is esti-
21 mated to be the average cost of such cases to the fund. The 
22 amount charged against the employer's account in compensable 
23 occupational pneumoconiosis claims for total permanent dis-
24 ability or for death shall be such sum as is estimated to be the 
25 average cost of such occupational pneumoconiosis cases to the 
26 fund. 

27 It shall be the duty of the commissioner to fix and maintain 
28 the lowest possible rates of premiums consistent with the main-
29 tenance of a solvent workmen's compensation fund and the 
30 creation and maintenance of a reasonable surplus in each group 
3 I after providing for the payment to maturity of all liability in-
32 curred by reason of injury or death to employees entitled to 
33 benefits under the provisions of this chapter. A readjustment of 
34 rates shall be made yearly on the first day of July, or at any 
35 time the same may be necessary. The determination of the low-
36 est possible rates of premiums within the meaning hereof and of 
37 the existence of any surplus or deficit in the fund, shall be pre-

38 dicated solely upon the experience and statistical data compiled 

39 from the records and files in the commissioner's office under 

40 this and prior workmen's compensation laws of this state for the 
41 period from the first day of June, one thousand nine hundred 

42 thirteen, to the nearest practicable date prior to such adjust-

43 ment: Provided, That any expected future return, in the nature 
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44 of interest or income from invested funds shall be predicated 
45 upon the average realization from investments to the credit of 
46 the compensation fund for the two years next preceding. Any 
47 reserves set up for future liabilities and any commutation of 
48 benefits shall likewise be predicated solely upon prior experi-
49 ence under this and preceding workmen's compensation laws 
50 and upon expected realization from investments determined by 
51 the respective past periods, as aforesaid. 

52 The commissioner may fix a rate of premiums applicable 
53 alike to all subscribers forming a group or class, and such 
54 rates shall be determined from the record of such group or 
55 class shown upon the books of the commissioner: Provided, 

56 That if any group has a sufficient number of employers with 
57 considerable difference in their degrees of hazard, the com-
58 missioner may fix a rate for each subscriber of such group, 
59 such rate to be based upon the subscriber's record on the 
60 books of the commissioner for the twelve months last ending 
61 June thirtieth of the year in which the rate is to become effec-
62 tive; and the liability part of such record shall include such 
63 cases as have been acted upon by the commissioner during 
64 such twelve months' period, irrespective of the date the in-
65 jury was received; and any subscriber in a group so rated, 
66 whose record for such twelve months' period cannot be ob-
67 tained, shall be given a rate based upon his record for any 

68 part of such period as may be deemed just and equitable by 
69 the commissioner; and the commissioner shall have author-

70 ity to fix a reasonable minimum and maximum for any group 
71 to which this individual method of rating is applied, and to 
72 add to the rate determined from the subscriber's record such 

73 amount as is necessary to liquidate any deficit in the schedule 
74 or to create a reasonable surplus. 

75 It shall be the duty of the commissioner, whenever he 
76 changes any rate, to notify every employer affected thereby 

77 of that fact and of the new rate and when the same takes 

78 effect. It shall also be his duty to furnish to each employer 

79 yearly, or oftener if requested by the employer, a statement 
80 giving the name of each of his employees who were paid 
81 for injury and the amounts so paid during the period covered 
82 by the statement. 
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§23-2-5, Payment of premiums; payroll report; effect of failme 
to pay premiums or make payroll report; reinstate
ment; application for benefits; deposit to insure pay
ment of premiums; refund of deposit; notice to 
employees. 

For the purpose of creating a workmen's compensation 
2 . fund each employer subject to this chapter shall pay the 
3 premiums of liabilities based upon and being such a percent-
4 age of the payroll of such employer as may have been 
5 determined by the commissioner and be then in effect. The 
6 premiums shall be paid quarterly on or before the last day 
7 of the next succeeding month for the preceding quarter, and 
8 shall be the prescribed percentage of the total earnings of 
9 all employees within the meaning of this chapter, for such 

10 preceding quarter. The minimum premium to be paid by 
l I any employer for any quarter shall be one dollar and fifty 
12 cents. The premiums and deposits provided for in this 
13 chapter shall be paid by the employers to the state compensa-
14 tion commissioner, who shall issue receipts for all sums so 
l 5 received to the state treasurer and retain a copy for his own 
16 records. All sums received by the workmen's compensation 
17 commissioner as herein provided shall be deposited in the 
18 state treasury to the credit of the workmen's compensation 
19 fund in the manner now prescribed by law for depositing 
20 money in the state treasury. Each employer shall make a 
21 payroll report to the commissioner for each quarter as 
22 heretofore specified, and such report shall be on the form 
23 or forms prescribed by the commissioner, and furnish all 
24 information required by him. 

25 No employee of an employer required by this chapter to 
26 subscribe and pay premiums to the workmen's compensation 
27 fund as herein prescribed shall be denied benefits provided by 
28 this chapter because of the failure of his employer to sub-
29 scribe, or pay premiums into, the workmen's compensation 
30 fund as herein provided, or because of the employer's failure 
31 to make the quarterly payroll reports required by the com-
32 missioner: Provided, That any employer required by this 
33 chapter to subscribe and pay premiums to the workmen's 

34 compensation fund as herein provided and who fails to do 
35 so shall be liable to the workmen's compensation fund for 
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36 all benefits paid from the fund to his employees, as well as 
37 for all premiums otherwise due and owing to said fund as 
38 herein provided: Provided, however, That any employer re-

39 quired by this chapter to subscribe and pay premiums to 
40 the workmen's compensation fund, or to make the quarterly 
41 payroll reports required by the commissioner, as herein pro-
42 vided, and who fails to comply with such requirements, shall 
43 be deprived of the benefits and protection afforded by 

44 this chapter, including section six of this article, and shall 
45 be liable as provided in section eight of this article, 
46 as well as for all benefits paid to said employee as provided by 
47 this chapter. 

48 An employer required by this chapter to subscribe and 
49 pay premiums to the workmen's compensation fund, and to 
50 make the quarterly payroll reports required by the com-
51 missioner as herein provided, and who defaults or fails to 
52 comply with any of said requirements shall be restored to 
53 the benefits and protection of this chapter only upon the 
54 payment into the workmen's compensation fund of all unpaid 
55 premiums, penalties, and charges, provided herein, and the 
56 making of all delinquent quarterly payroll and other reports 
57 required by the commissioner. 

58 Failure by any employer not required by this chapter, 
59 but voluntarily electing to subscribe and pay premiums 
60 to the workmen's compensation fund as herein provid-
61 ed, to pay premiums as herein provided, or to make 
62 the quarterly payroll reports required by this chapter, shall 
63 deprive the employer so delinquent of the benefits and 
64 protection afforded by this chapter, including section six 
65 of this article, and shall automatically terminate the election 
66 of such employer to pay into the workmen's compensation 
67 fund as herein provided, and such employer shall be 
68 liable for the injury or death of any employee occurring 
69 after the termination of such election, and as pro-
70 vided in section eight of this article. The commissioner 
71 shall not be required to notify the delinquent employer 
72 of such termination, but he shall notify the employees 
73 of such employer by written notice posted as herein-
74 after provided for in this section. The termination of 
75 election of such delinquent employer shall date from 
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76 twelve o'clock p.m., of the last day of the month in 
77 which he fails to pay the premiums or make a pay-
78 roll report, as above provided, for the preceding quar-
79 ter. 

80 The employer so delinquent may be reinstated upon 
81 application under such terms as are prescribed by this 
82 chapter and by the commissioner hereunder, after the pay-
83 ment into the workmen's compensation fund of all un-
84 paid premiums, penalties and charges. Such reinstatement 
85 shall be in effect from and after the date that the new 
86 application is accepted by the commissioner: Provided, 
87 That such delinquent employer shall be entitled to the 
88 benefits and protection of this chapter until twelve o'clock 
89 p.m., of the last day of the month immediately succeeding 

90 the month in which his election is terminated, and his 
91 employees shall be entitled to compensation for injuries 
92 received during such period. 

93 Any employer required by this chapter to subscribe and 
94 pay premiums to the workmen's compensation fund, or here-
9 5 after electing to avail himself of the benefits of this chapter 
96 as herein provided, shall at the time of making application 
97 to the commissioner deposit in the workmen's compensation 
98 fund an amount estimated to be equal to the amount of the 
99 premium which shall be paid by him for the next succeeding 

100 quarter. Any employer whose deposit is less than the 
10 I amount of his premium for the last quarter shall, upon 
102 written request from the commissioner mailed to his address 
l 03 as carried upon the books of the commissioner by twelve 
104 o'clock p.m., of the last day of the month in which request 
l 05 is mailed, pay to the commissioner a sum sufficient to make 
106 his deposit at least equal to the amount of his premium for 
107 the last preceding quarter, and failure of any employer to 
108 comply with such written request within the time specified 
I 09 shall constitute a default in performance of the requirements 
11 0 of this chapter and shall deprive him of the benefits and 

111 protection afforded by this chapter, and shall automatically 

112 terminate any voluntary election to pay into the workmen's 
113 comi'ensation fund as herein provided, and such employer 

1 14 shall be liable to his employees as provided in section eight 
115 of this article; and the commissioner shall not be required 
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116 to notify the delinquent employer of such termination or 
117 default, but he shall notify the employees of such employer 
118 by written notice posted as hereafter provided for in this 
119 section. The termination of election of such employer shall 
120 date from twelve o'clock p.m., of the last day of the month 
121 in which he is notified by the commissioner that bis deposit 
122 is not equal to the sum of his premium for the last pre-
123 ceding quarter. Such employer may be reinstated upon 
124 application under such terms as are prescribed by this 
125 chapter and the rules of the commissioner. The deposit 
126 hereinbefore described shall be credited to the employer's 
127 account on the books of the commissioner and used to pay 
128 premiums and any other sums due the fund when such em-
129 ployer becomes delinquent in the payment of same. 

130 Upon withdrawal from the fund or termination of election 
131 of any employer, he shall be refunded the balance due him of 
132 his deposit, after deducting all amounts owed by him to the 
133 workmen's compensation fund, and the commissioner shall 
134 notify the employees of such employer of said termination 
135 in such manner as he may deem best and sufficient. 

136 Notices to employees in this section provided for shall be 
137 given by posting written notice that the employer is de-
138 linquent under the compensation law of West Virginia, and 
139 in the case of employers required by this chapter to subscribe 
140 and pay premiums to the fund, that the delinquent employer 
141 is liable to his employees for injury or death, both in work-
142 men's compensation benefits and in damages at common 
143 law or by statute; and, in the case of employers not required 
144 by this chapter to subscribe and pay premiums to the fund, 
145 but voluntarily electing to do so as herein provided, that 
146 neither the employer nor the employees of such employer 
147 are protected by said law as to any injury or death sustained 
148 after the date specified in said notice. Such notice shall be 
149 in the form prescribed by the commissioner and shall be 
150 posted in a conspicuous place at the chief works of the 
151 employer, as the same appear in records of the commissioner. 
152 If the said chief works of the employer cannot be found or 
153 identified, then said notices shall be posted at the front 
]54 door of the courthouse of the county in which said chief 
155 works are located, according to the records in the commis-
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15 6 sioner's office. Any person who shall, prior to the reinstate-
157 ment of the said employer, as hereinbefore provided for, or 
158 prior to sixty days after the posting of said notice, whichever 
I 59 shall first occur, remove, deface or render illegible the said 
160 notice, shall be guilty of a misdemeanor, and, upon con
I 6 I viction thereof, shall be fined not to exceed five hundred 
I 62 dollars, and the said notice shall state this provision upon 
I 63 its face. The commissioner may require any sheriff, deputy 
I 64 sheriff, constable, or other official of the state of West 
165 Virginia, who may be authorized to serve civil process, to 
166 post such notice and to make return thereof of the fact of 
I 67 such posting to the commissioner, and any failure of such 
168 officer to post any notice within ten days after he shall have 
I 69 received the same from the commissioner, without just cause 
I 70 or excuse, shall constitute a willful failure or refusal to 
17 I perform a duty required of him by law within the meaning 
172 of section twenty-eight, article five, chapter sixty-one of 
173 this code. Any person actually injured by reason of 
174 such failure shall have an action against said official, and 
175 upon any official bond he may have given, for such damages 
I 7 6 as such person may actually have incurred, but not to 
J 77 exceed, in the case of any surety upon said bond, the 
178 amount of the penalty of said bond. Any official posting said 
I 79 notice as herein required shall be entitled to the same fee 
I 80 as is now or may hereafter be provided for the service of 
18 I process in suits instituted in courts of record in the state 
I 82 of West Virginia, which fee shall be paid by the commissioner 
I 83 out of any funds at his disposal, but shall be charged by him 

I 84 against the account of the employer to whose delinquency 
I 85 such notice relates. 

§23-2-Sa. Collection of premiums from defaulting employers; chi) 
remedies; injunctive relief; secretary of state to with
hold certificates of dissolution. 

1 The commissioner in the name of the state may commence 

2 a civil action against an employer who, after due notice, de-

3 faults in any payment required by this chapter. If judgment is 

4 against the employer he shall pay the costs of the action. Civil 

5 actions under this section shall be given preference on the cal-

6 endar of the court over all other civil actions. 
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7 Any payment and interest thereon due and unpaid under this 
8 chapter shall be a personal obligation of the employer and 
9 shall, in addition thereto, be a lien enforceable against all the 

10 property of the employer: Provided, That no such lien shall be 
11 enforceable as against a purchaser (including a lien creditor) 
12 of real estate or personal property for a valuable consideration 
13 without notice, unless docketed as provided in chapter ninety-
14 nine, acts of the Legislature, regnlar session, one thousand nine 
15 hundred forty-three. 

16 In addition to all other civil remedies prescribed herein the 
17 commissioner may in the name of the state distrain upon any 
18 personal property, including intangible property, of any em-
19 ployer delinquent for any payment and interest thereon. ll the 
20 commissioner has good reason to believe that such property or 
21 a substantial portion thereof is about to be removed from the 
22 county in which it is situated, he may likewise distrain in the 
23 name of the state before such delinquency occurs. For such pur-
24 pose, the commissioner may require the services of a sheriff of 
25 any county in the state in levying such distress in the county in 
26 which the sheriff is an officer and in which such personal prop-
27 erty is situated. A sheriff so collecting any payments and in-
28 terest thereon shall be entitled to such compensation as is pro-
29 vided by law for his services in the levy and enforcement of 
30 executions. 

31 In case a business subject to the payments and interests 
32 thereon imposed under this chapter shall be operated in con-
33 nection with a receivership or insolvency proceeding in any 
34 state court in this state, the court under whose direction such 
35 business is operated shall, by the entry of a proper order or de-
36 cree in the cause, make provisions, so far as the assets in ad-
37 ministration will permit, for the regnlar payment of such pay-
38 ments as the same become due. 

39 The secretary of state of this state shall withhold the is-

40 suance of any certificate of dissolution or withdrawal in the 
41 case of any corporation organized under the laws of this state, 

42 or organized under the laws of any other state and admitted 
43 to do business in this state, until notified by the commissioner 
44 that all payments and interest thereon against any such cor-
45 poration which is an employer under this chapter have been 
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46 paid or that provision satisfactory to the commissioner has 
4 7 been made for payment. 

48 In any case when an employer defaults in payments, or in-
49 terest thereon, for as many as two calendar quarters, which 
50 quarters need not be consecutive, and remains delinquent after 
51 due notice, and the commissioner has been unable to collect 
52 such payments by any of the other civil remedies prescribed 
53 herein, the commissioner may bring action in the circuit court 
54 of Kanawha County to enjoin such employer from continuing 
55 to carry on the business in which such liability was incurred: 
56 Provided, That the commissioner may as an alternative to this 
57 action require such delinquent employer to file a bond in the 
58 form prescribed by the commissioner with satisfactory surety 
59 in an amount not less than fifty percent more than the pay-
60 ments and interest due. 

§23-2-6. Exemption of contributing employers hom liability. 

1 Any employer subject to this chapter who shall subscribe 
2 and pay into the workmen's compensation fund the premiums 
3 provided by this chapter or who shall elect to make direct pay-
4 ments of compensation as herein provided, shall not be liable 
5 to respond in damages at common law or by statute for the 
6 injury or death of any employee, however occurring, after 
7 so subscribing or electing, and during any period in which such 
8 employer shall not be in default in the payment of such pre-
9 miums or direct payments and shall have complied fully with 

10 all other provisions of this chapter. The continuation in the 
11 service of such employer shall be deemed a waiver by the em-
12 ployee and by the parents of any minor employee of the right 
13 of action as aforesaid, which the employee or his or her par-
14 ents would otherwise have: Provided, That in case of em-
15 ployers not required by this chapter to subscribe and pay 
16 premiums into the workmen's compensation fund, the injured 
17 employee has remained in such employer's service with no-
18 tice that his employer has elected to pay into the workmen's 
19 compensation fund the premiums provided by this chapter, or 
20 has elected to make direct payments as aforesaid. 

§23-2-7. Benefits of chapter may not be waived by contract or 
regulation. 

1 No employer or employee shall exempt himself from the 
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2 burden or waive the benefits of this chapter by any contract, 
3 agreement, rule or regulation, and any such contract, agree-
4 ment, rule or regulation shall be pro tanto void. 

§23-2-8. Liability of employer electing not to pay or defaulting in 
payment of premiums; certain common-law defenses 
prohibited; exceptions. 

1 All employers required by this chapter to subscribe to and 
2 pay premiums into the workmen's compensation fund, ex-
3 cept the state of West Virginia, the governmental agencies or 
4 departments created by it, and municipalities and political sub-
5 divisions of the state, and who do not subscribe to and pay 
6 premiums into the workmen's compensation fund as required 
7 by this chapter and have not elected to pay individually and 
8 directly or from benefit funds compensation and expenses to 
9 injured employees or fatally injured employees' dependents un-

10 der the provisions of section nine of this article, or having so 
11 subscribed or elected, shall be in default in the payment of 
12 same, or not having otherwise fully complied with the pro-
13 visions of section five or section nine of this article, shall be 
14 liable to their employees (within the meaning of this article) 
15 for all damages suffered by reason of personal injuries sus-
16 tained in the course of employment caused by the wrongful 
17 act, neglect or default of the employer or any of the employer's 
18 officers, agents or employees while acting within the scope of 
19 their employment and in the course of their employment and 
20 also to the personal representatives of such employees where 
21 death results from such personal injuries, and in any action by 
22 any such employee or personal representative thereof, such de-
23 fendant shall not avail himself of the following common-law de-
24 fenses: The defense of the fellow-servant rule; the defense of 
25 the assumption of risk; or the defense of contributory negli-
26 gence; and further shall not avail himself of any defense that the 
27 negligence in question was that of someone whose duties are 
28 prescribed by statute: Provided, That such provision depriving 
29 a defendant employer of certain common-law defenses under 
30 the circumstances therein set forth shall not apply to an action 
31 brought against a county court, board of education, munici-
32 pality, or other political subdivision of the state or against any 
33 employer not required to cover his employees under the pro-
34 visions of this chapter. 
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§23-2-9. Election of employer to provide own system of compen-
sation. 

1 Notwithstanding anything contained in this chapter, em-
2 ployers subject to this chapter who are of sufficient financial 
3 responsibility to insure the payment of compensation to in-
4 jured employees and the dependents of fatally injured em-
5 ployees, whether in the form of pecuniary compensation or 
6 medical attention, funeral expenses or otherwise as herein pro-
7 vided, of the value at least equal to the compensation provided 
8 in this chapter, or employers of such financial responsibility 
9 who maintain their own benefit funds, or system of compen-

10 sation, to which their employees are not required or permitted 
11 to contribute, or such employers as shall furnish bond or other 
12 security to insure such payments, may, upon a finding of such 
13 facts by the compensation commissioner, elect to pay indi-
14 vidually and directly, or from such benefit funds, department 
15 or association, such compensation and expenses to injured em-
16 ployees or fatally injured employees' dependents. The compen-
17 sation commissioner shall require security or bond from such 
18 employer, to be approved by him, and of such amount as is 
19 by him considered adequate and sufficient to compel or secure 
20 to such employees, or their dependents, payment of the com-
21 pensation and expenses herein provided for, which shall in no 
22 event be less than the compensation paid or furnished out of 
23 the state workmen's compensation fund in similar cases to in-
24 jured employees or the dependents of fatally injured em-
25 ployees whose employers contribute to such fund. Any em-
26 ployer electing under this section shall on or before the twen-
27 tieth day of the first month of each quarter, for the preceding 
28 quarter, file with the commissioner a sworn statement of the 
29 total earnings of all his employees subject to this chapter for 
30 such preceding quarter, and shall pay into the workmen's 
31 compensation fund a sum sufficient to pay bis proper propor-
32 tion of the expenses of the administration of this chapter, and 
33 a sum sufficient to pay his proper portion of the expenses for 
34 claims for those employers who are delinquent in the payment 

35 of premiums, as may be determined by the commissioner. The 

36 commissioner shall make and publish rules and regulations 
37 governing the mode and manner of making application, and 
3 8 the nature and extent of the proof required to justify the find-
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39 ing of facts by the commissioner, to consider and pass upon 
40 such election by employers subject to this chapter, which rules 
41 and regulations shall be general in their application. Any 
42 employer subject to this chapter who shall elect to carry his 
43 own risk and who has complied with the requirements of this 
44 section and the rules of the compensation commissioner shall 
45 not be liable to respond in damages at common law or by 
46 statute for the injury or death of any employee, however oc-
47 curring, after such election and during the period that he is 
48 allowed by the commissioner to carry his own risk. 

49 Any employer whose record upon the books of the compen-
50 sation commissioner shows a liability against the workmen's 
51 compensation fund incurred on account of injury to or death 
52 of any of his employees, in excess of premiums paid by such 
53 employer, shall not be granted the right, individually and di-
54 rectly or from such benefit funds, department or association, 
55 to compensate his injured employees and the dependents of 
56 his fatally injured employees until he has paid into the work-
57 men's compensation fund the amount of such excess of liability 
58 over premiums paid, including his proper proportion of the 
59 liability incurred on account. of explosions, catastrophes or 
60 second injuries as defined in section one, article three of this 
61 chapter, occurring within the state and charged against such 
62 fund. 

63 All employers who have heretofore elected, or shall here-
64 after elect, to pay compensation and expenses directly as pro-
65 vided in this section, shall, unless they give the catastrophe and 
66 second injury security or bond hereinafter provided for, pay in-
67 to the surplus fund referred to in section one, article three of 
68 this chapter, upon the same basis and in the same percentages, 
69 subject to the limitations herein set forth, as funds are set 
70 aside for the maintenance of the surplus fund out of payments 
71 made by premium-paying subscribers, such payments to be 
72 made at the same time as hereinbefore provided with respect 
73 to payment of proportion of expenses of administration. In 
74 case there be a catastrophe or second injury, as defined in 
75 section one, article three of this chapter, to the employees of 
76 any employer making such payments, the empl?�er shall not 
77 be liable to pay compensation or expenses ansmg from or 
78 necessitated by the catastrophe or second injury, and such 



Ch. 145] WORKMEN'S COMPENSATION 891 

79 compensation and expenses shall not be charged against such 
80 employer, but such compensation and expenses shall be paid 
81 from the surplus fund in the same manner and to the same 
82 extent as in the case of premium-paying subscribers. 

83 If an employer elect to make payments into the surplus fund 
84 as aforesaid, then the bond or other security required by this 
85 section shall be of such amount as the commissioner considers 
86 adequate and sufficient to compel or secure to the employees 
87 or their dependents payment of compensation and expenses, 
88 except any compensation and expenses that may arise from, or 
89 be necessitated by, any catastrophe or second injury, as de-
90 fined in section one, article three of this chapter, which last 
91 are secured by and shall be paid from the surplus fund as 
92 hereinbefore provided. 

93 If any employer elect not to make payments into the sur-
94 plus fund, as hereinbefore provided, then, in addition to bond 
95 or security in the amount hereinbefore set forth, such employer 
96 shall furnish catastrophe and second injury security or bond, 
97 approved by the commissioner, in such additional amount as 
98 the commissioner shall consider adequate and sufficient to 
99 compel or secure payment of all compensation and expenses 

100 arising from, or necessitated by, any catastrophe or second 
101 injury that might thereafter ensue. 

102 All employers hereafter making application to carry their 
103 own risk under the provisions of this section, shall with such 
104 application, make a written statement as to whether such em-
105 ployer elects to make payments as aforesaid into the surplus 
106 fund or not to make such payments and to give catastrophe 
107 and second injury security or bond hereinbefore in such case 
108 provided for. 

109 All employers who have heretofore elected to carry their 
11 0 own risk under the provisions of this section shall be deemed 
111 to have elected to make payments into the surplus fund un-
112 less, within thirty days after the effective date of this act, they 
113 notify the commissioner in writing to the contrary: Provided, 

114 That such employers, as have heretofore elected, under the 
115 rules heretofore promulgated by the commissioner, not to 
116 make payments into the surplus fund, shall be deemed to 
117 have elected to give the catastrophe and second injury security 
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118 or bond hereinbefore provided for and not to make payments 
119 into the surplus fund. Any catastrophe and second injury 
120 security or bond heretofore given under rules and regulations 
121 promulgated by the commissioner and approved by him shall 
122 be valid under this section, and any election heretofore made 
123 under rules and regulations of the commissioner to make pay-
124 ments into the surplus fund shall be valid and protective to the 
125 person so electing from and after the date of such election. 

126 In any case under the provisions of this section that shall 
127 require the payment of compensation or benefits by an em-
128 ployer in periodical payments, and the nature of the case 
129 makes it possible to compute the present value of all future 
130 payments, the commissioner may, in his discretion, at any 
131 time compute and permit or require to be paid into the work-
132 men's compensation fund an amount equal to the present value 
133 of all unpaid compensation for which liability exists, in trust; 
134 and thereupon such employer shall be discharged from any 
135 further liability upon such award, and payment of the same 
136 shall be assumed by the workmen's compensation fund. 

§23-2-10. Application of chapter to interstate commerce; extra-

tenitorial coverage. 

1 (a) In case any employer within the meaning of this 
2 chapter is also engaged in interstate or foreign commerce, 
3 and for whom a rule of liability or method of compensation 
4 has been established by the Congress of the United States, 
5 this chapter shall apply to him only to the extent that his 
6 mutual connection with work in this state is clearly separable 
7 and distinguishable from his interstate work, and to the extent 
8 that such work in this state is clearly separable and distinguish-
9 able from his interstate work, such employer shall be subject to 

10 the terms and provisions of this chapter in like manner as all 
11 other employers hereunder. Payments of premiums shall be on 
12 the basis of the payroll of those employees who perform work 
13 in this state only. 

14 Unless and until the Congress of the United States has 
15 by appropriate legislation established a rule of liability or 
16 method of compensation governing employers and employees 
1 7 engaged in commerce within the purview of the comme�ce 
18 clause of the federal Constitution (article I, section 8), sect10n 
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19 one of this article shall apply without regard to the interstate 

20 or intrastate character or nature of the work or business 
21 engaged in: Provided, That this chapter shall not apply to 
22 employees of steam railroads, or steam railroads partly electri-
23 fied, or express companies, engaged in interstate commerce. 

24 (b) Whenever, with respect to an employee of an employer 
25 who is a subscriber in good standing to the workmen's com-
26 pensation fund or an employer who has elected to pay com-
27 pensation directly, as provided in section nine of this 
28 article, there is a possibility of conflict with respect to 
29 the application of workmen's compensation laws because 
30 the contract of employment is entered into and all or some 
31 portion of the work is performed or is to be performed in a 
32 state or states other than this state, the employer and the 
33 employee may agree to be bound by the laws of this state 

34 or by the laws of such other state in which all or some 
35 portion of the work of the employee is to be performed. Such 
36 agreement shall be in writing and filed with the commissioner 
37 within ten days after execution thereof and shall remain in 
38 effect until terminated or modified by agreement of the parties 
39 similarly filed. If the parties agree to be bound by the laws 
40 of this state, an employee injured within the terms and pro-
41 visions of this chapter shall be entitled to benefits under this 
42 chapter regardless of the situs of the injury or exposure to 
43 occupational pneumoconiosis or other occupational disease, 
44 and the rights of the employee and his dependents under 
45 the laws of this state shall be the exclusive remedy against 
46 the employer on account of injury, disease or death in the 
4 7 course of and as a result of the employment. 

48 If the parties agree to be bound by the laws of another 
49 state and the employer has complied with the laws of that 
50 state, the rights of the employee and his dependents under 
51 the laws of that state shall be the exclusive remedy against 
52 the employer on an account of injury, disease or death in the 
53 course of and as a result of the employment without regard 
54 to the situs of the injury or exposure to occupational pneumo-
55 coniosis or other occupational disease. 

5 6 If the employee is a resident of a state other than this 

57 state and is subject to the terms and provisions of the work-

58 men's compensation law or similar laws of a state other than 
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59 this state, such employee and his dependents shall not be 
60 entitled to the benefits payable under this chapter on account 
61 of injury, disease or death in the course of and as a result of 
62 employment temporarily within this state, and the rights of 
63 such employee and his dependents under the laws of such other 
64 state shall be the exclusive remedy against the employer on 
65 account of such injury, disease or death. 

66 If any employee or his dependents be awarded workmen's 
67 compensation benefits or recover damages from the employer 
68 under the laws of another state for an injury received in the 
69 course of and resulting from the employment, the amount so 
70 awarded or recovered, whether paid or to be paid in future in-
71 stallments, shall be credited against the amount of any benefits 
72 payable under this chapter for the same injury. 

§23-2-13. Interest on past due payments. 

1 Payments unpaid on the date on which due and payable, 
2 as prescribed by the commissioner, shall after the first fifteen 
3 days bear interest at the rate of one percent per month until 
4 payment plus accrued interest is received by the commissioner. 
5 Interest collected pursuant to this section shall be paid into the 
6 workmen's compensation fund. 

ARTICLE 4. DISABILITY AND DEATH BENEFITS, 

§23-4-1. 

§23-4-tc. 

§23-4-3. 

§23-4-6. 

§23-4-6a. 

§23-4-Sa. 

§23-4-9. 

§23-4-10. 

§23-4-16. 

To whom compensation fund disbursed; occupational pneumoco• 
niosis and other occupational diseases included in "injury" and 
"personal injury"; definition of occupational pneumoconiosis and 
other occupational diseases. 

Payment of temporary total disability benefits directly to claimant; 
payments of benefits during protest; right of commissioner to 
collect payments improperly made. 

Schedule of maximum disbursements for medical, surgical, dental 
and hospital treatment; charges in excess of scheduled amounts 
not to be made; contract by employer with hospital, physician, 
etc., prohibited; penalties. 

Classification of disability benefits. 
Benefits and mode of payment to employees and dependents for 

occupational pneumoconiosis; further adjustment of claim for 
occupational pneumoconiosis. 

Occupational pneumoconiosis board-Composition; term of office; 
duties; quorum; remuneration. 

Physical and vocational rehabilitation. 
Classification of death benefits; "dependent" defined. 
Commissioner's jurisdiction over case continuous; ptodification of 

finding or order; time limitation on awards; reimbursement of 
claimant for expenses. 



Ch. 145] WORKMEN'S COMPENSATION 895 

§23-4-1. To whom compensation fund disbursed; occupational 
pneumoconiosis and other occupational diseases in
cluded in "injury" and ''personal injury"; definition of 

occupational pueumoconiosis and other occupational 
diseases. 

1 Subject to the provisions and limitations elsewhere in this 
2 chapter set forth, the commissioner shall disburse the work-
3 men's compensation fund to the employees of employers sub-
4 ject to this chapter, which employees have received personal 
5 injuries in the course of and resulting from their covered em-
6 ployment or to the dependents, if any, of such employees in 
7 case death has ensued, according to the provisions hereinafter 
8 made; and also for the expenses of the administration of this 
9 chapter, as provided in section two, article one of this chapter. 

10 For the purposes of this chapter the terms "injury" and "per-
11 sonal in jury" shall include occupational pneumoconiosis and 
12 any other occupational disease, as hereinafter defined, and 
13 the commissioner shall likewise disburse the workmen's com-
14 pensation fund to the employees of such employers in whose 
15 employment such employees have been exposed to the hazards 
16 of occupational pneumoconiosis or other occupational disease 
17 and in this state have contracted occupational pneumoconiosis 
18 or other occupational disease, or have suffered a perceptible 
19 aggravation of an existing pneumoconiosis or other occupa-
20 tional disease, or to the dependents, if any, of such employees, 
21 in case death has ensued, according to the provisions herein-
22 after made: Provided, That compensation shall not be payable 
23 for the disease of occupational pneumoconiosis, or death re-
24 suiting therefrom, unless the employee has been exposed to 
25 the hazards of occupational pneumoconiosis in the state of 
26 West Virginia over a continuous period of not less than two 
27 years during the ten years immediately preceding the date of 
28 his last exposure to such hazards. An application for bene-
29 fits on account of occupational pneumoconiosis shall set forth 
30 the name of the employer or employers and the time worked 
31 for each, and the commissioner may allocate to and divide any 
32 charges resulting from such claim among the employers by 
33 whom the claimant was employed for as much as sixty days 
34 during the period of three years immediately preceding the 
35 date of last exposure to the hazards of occupational pneumo-
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36 coniosis. The allocation shall be based upon the time and de-
37 gree of exposure with each employer. 

38 For the purposes of this chapter disability or death resulting 
39 from occupational pneumoconiosis, as defined in the imme-

40 diately succeeding sentence, shall be treated and compensated 
41 as an injury by accident. 

42 Occupational pneumoconiosis is a disease of the lungs 
43 caused by the inhalation of minute particles of dust over a 
44 period of time due to causes and conditions arising out of and 
45 in the course of the employment. The term "occupational 
46 pneumoconiosis" shall include, but shall not be limited to such 
47 diseases as silicosis, anthracosilicosis, coal worker's pneumo-
48 coniosis, commouly known as black lung or miner's asthma, 
49 silico-tuberculosis (silicosis accompanied by active tubercu-
50 losis of the lungs), coal worker's pneumoconiosis accompanied 
51 by active tuberculosis of the lungs, asbestosis, siderosis, an-
52 thrax and any and all other dust diseases of the lungs and 
53 conditions and diseases caused by occupational pneumoconiosis 
54 which are not specifically designated herein meeting the defini-
55 tion of occupational pneumoconiosis set forth in the im-
56 mediately preceding sentence. 

57 
58 

X-ray evidence shall not necessarily be held conclusive inso
far as it bears upon the absence of occupational pneumocon-

59 iosis. 

60 For the purposes of this chapter, occupational disease means 
61 a disease incurred in the course of and resulting from employ-
62 ment. No ordinary disease of life to which the general public 
63 is exposed outside of the employment shall be compensable 
64 except when it follows as an incident of occupational disease 
65 as defined in this chapter. Except in the case of occupational 
66 pneumoconiosis, a disease shall be deemed to have been in-
67 curred in the course of or to have resulted from the employ-
68 ment ouly if it is apparent to the rational mind, upon consi-
69 deration of all the circumstances ( 1) that there is a direct 
70 causal connection between the conditions under which work 
71 is performed and the occupational disease, (2) that it can 
72 be seen to have followed as a natural incident of the work as 
73 a result of the exposure occasioned by the nature of the em-
74 ployment, (3) that it can be fairly traced to the employment 
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75 as the proximate cause, (4) that it does not come from a 
7 6 hazard to which workmen would have been equally exposed 
77 outside of the employment, (5) that it is incidental to the 
78 character of the business and not independent of the rela-
79 tion of employer and employee, and ( 6) that it must appear 
80 to have had its origin in a risk connected with the employment 
81 and to have flowed from that source as a natural consequence, 
82 though it need not have been foreseen or expected before 
83 its contraction. 

84 Except in the case of silicosis, no award shall be made 
85 under the provisions of this chapter for any occupational dis-
86 ease contracted prior to the first day of July, one thousand 
87 nine hundred forty-nine. An employee shall be deemed to have 
88 contracted an occupational disease within the meaning of this 
89 paragraph if the disease or condition has developed to such 
90 an extent that it can be diagnosed as an occupational disease. 

91 Claims for occupational disease as hereinbefore defined, 
92 except occupational pneumoconiosis, shall be processed in 
93 like manner as claims for all other personal injuries. 

§23-4-lc. Payment of temporary total disability benefits directly 
to claimant; payments of benefits during protest; right 
of commissioner to collect payments improperly 
made. 

1 Upon a finding by the commissioner that a claimant has sus-
2 tained a compensable injury within the meaning of section 
3 one of this article, and upon proof by proper physician's 
4 report, or otherwise, that disability will last longer than 
5 three days as provided in section five of this article, 
6 the commissioner shall immediately commence payment 
7 of temporary total disability benefits to the claimant in 
8 the amounts provided for in sections six and fourteen of 
9 this article, without waiting for the expiration of the thirty-

10 day period during which objections may be filed to such 
11 findings as provided in section one, article five of this chapter. 
12 The commissioner shall give immediate notice to the em-
13 ployer of his findings and of the commencement of such pay-
14 ments. 

15 The commissioner shall determine whether or not the 
16 claimant has sustained a compensable injury within the meaning 
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17 of section one of this article, and shall commence pay-
18 ment of temporary total disability benefits as provided 

· 19 herein within fifteen days of receipt of the employee's or 
20 employer's report of injury, whichever is received sooner, 
21 and receipt of either a proper physician's report or any other in-
22 formation necessary for a determination. 

23 Where the employer is a subscriber to the workmen's com-
24 pensation fund under the provisions of article three of this 
25 chapter, and upon the findings aforesaid, the commissioner 
26 shall mail all workmen's compensation checks paying tem-
27 porary total disability benefits directly to the claimant and not 
28 to the employer for delivery to the claimant. 

29 Where the employer has elected to carry his own risk under 
30 section nine, article two of this chapter, and upon the findings 
31 aforesaid, the commissioner shall immediately issue a pay 
32 order directing the employer to pay such amounts as are due 
33 the claimant for temporary total disability benefits. 

34 In the event that an employer files a timely objection to any 
35 finding or order of the commissioner, as provided in section 
36 one, article five of this chapter, with respect to the payment or 
37 continued payment of temporary total disability benefits, as 
38 provided herein, the commissioner shall continue to pay to the 
39 claimant such benefits during the period of such disability un-
40 less it is subsequently found by the commissioner that the clai-
41 mant was not entitled to receive the temporary total disability 
42 benefits, or any part thereof, so paid, in which event the com-
43 missioner shall, where the employer is a subscriber to the fund, 

· 44 credit said employer's account with the amount of the overpay-
45 ment; and, where the employer has elected to carry his own 
46 risk, the commissioner shall refund to such employer the 

47 amount of the overpayment. The amounts so credited to a sub-
48 scriber or repaid to a self-insurer shall be charged by the com-

49 missioner to the surplus fund created by section one, article 
50 three of this chapter. If the final decision in any case determines 
51 that a claimant was not lawfully entitled to benefits paid to him 
52 pursuant to a prior decision, such amount of benefits so paid 
53 shall be deemed overpaid. The commissioner may recover such 

54 amount by civil action or in any manner provided in this code 

55 for the collection of past-due payment and shall withhold, in 
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56 whole or in part, as determined by the commissioner, any future 
57 benefits payable to the individual and credit such amount 
58 against the overpayment until it is repaid in full. 

§ 23-4-3. Schedule of maximum disbursemenfs for medical, sur
gical, dental and hospital treatment; charges m excess 
of scheduled amounts not to be made; contract by 
employer with hospital, physician, etc., prohibited; 
penalties. 

l The commissioner shall establish, and alter from time to 
2 time as he may determine to be appropriate a schedule of 
3 the maximum reasonable amounts to be paid to physicians, 
4 surgeons, hospitals or other persons, firms or corporations 
5 for the rendering of treatment to injured employees under 
6 this chapter. 

7 The commissioner shall disburse and pay from the funds 
8 for such personal injuries to such employees as may be 
9 entitled thereto hereunder as follows: 

IO (a) Such sums for medicines, medical, surgical, dental 
11 and hospital treatment, crutches, artificial limbs and such 
12 other and additional approved mechanical appliances and 
13 devices, as may be reasonably required and as are, in the case 
14 of medical, surgical, dental or hospital treatment only, within 
15 the maximum amount provided for by schedule established by 
16 the commissioner as aforesaid, but not as to any one injured 
17 employee in excess of seven thousand five hundred dollars: 
18 Provided, That in special cases where the treatment required, 
19 in the opinion of competent medical authority, is such as to 
20 necessitate an expenditure in excess of said sum of seven 
21 thousand five hundred dollars, the commissioner may pay out 
22 of any available funds such additional sum as may be 

23 necessary, but such additional sum shall not be charged to 
24 the account of the employer. 

25 (b) Payment for such medicine, medical, surgical, dental 
26 and hospital treatment, crutches, artificial limbs and such 
27 other and additional approved mechanical appliances and 

28 devices authorized under subdivision (a) hereof may be made 

29 to the injured employee, or to the person, firm or corporation 

30 who or which has rendered such treatment or furnished any 
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31 of the items specified above, or who has advanced payment 
32 for same, as the commissioner may deem proper, but no 
33 such payments or disbursements shall be made or awarded 
34 by him unless duly verified statements on forms prescribed 
35 by the commissioner shall be filed with the commissioner 
36 within one year after the cessation of such treatment or the 
37 delivery of such appliances: Provided, That no payment here-
38 under shall be made unless such verified statement shows 
39 no charge for or with respect to such treatment or for or 
40 with respect to any of the items specified above has been or 
41 will be made against the injured employee or any other 
42 person, firm or corporation, and when an employee covered 
43 under the provisions of this chapter is injured in the course 
44 of and as a result of his employment and is accepted for 
45 medical, surgical, dental or hospital treatment, the person, 
46 firm or corporation rendering such treatment is hereby 
47 prohibited from making any charge or charges therefor or 
48 with respect thereto against the injured employee or any 
49 other person, firm or corporation which would result in a 
50 total charge for the treatment rendered in excess of the 
51 maximum amount set forth therefor in the commissioner's 
52 schedule established as aforesaid. 

53 (c) No employer shall enter into any contracts with any 
54 hospital, its physicians, officers, agents or employees to 
55 render medical, dental or hospital service or to give medical 
56 or surgical attention therein to any employee for injury 
57 compensable within the purview of this chapter, and no 
58 employer shall permit or require any employee to contribute, 
59 directly or indirectly, to any fund for the payment of such 
60 medical, surgical, dental or hospital service within such 
61 hospital for such compensable injury. Any employer violat-
62 ing this section shall be liable in damages to his employees as 
63 provided in section eight, article two of this chapter, and 
64 any employer or hospital or agent or employee thereof violat-
65 ing the provisions of this section shall be guilty of a misde-
66 meanor, and, upon conviction thereof, shall be sentenced to 
67 pay a fine not exceeding one thousand dollars or undergo 
68 imprisonment not exceeding one year, or both. 

69 (d) When an injury has been reported to the commissioner 
70 by the employer without protest, the commissioner may pay, 
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71 or order an employer who or which made the election and 
72 who or which received the permission mentioned in section 
73 nine, article two of this chapter to pay, within the maximum 
74 amount provided by schedule established by the commissioner 
75 as aforesaid, bills for medical or hospital services without 
76 requiring tbe injured employee to file an application for 
77 benefits. 

Classification of disability benefits. §23-4-6. 

1 Where compensation is due an employee under tbe provi
sions of this chapter for personal injury, such compensation 
shall be as provided in the following schedule: 

2 
3 

4 (a) The expressions "average weekly wage earnings, wber-
5 ever earned, of the injured employee, at the date of injury" and 
6 "average weekly wage in West Virginia," as used in this chap-
7 ter, shall have the meaning and shall be computed as set forth 
8 in section fourteen of this article. 

9 (b) H the injury causes temporary total disability, the em-
10 ployee shall receive during the continuance tbereof weekly 
11 benefits as follows: A maximum weekly benefit to be computed 
12 on the basis of sixty-six and two-thirds percent of the average 
13 weekly earnings, wherever earned, of the injured employee, at 
14 the date of injury, not to exceed the percentage of the average 
15 weekly wage in West Virginia, as follows: On or after July 
16 one, one thousand nine hundred sixty-nine, forty-five percent; 

17 on or after July one, one thousand nine hundred seventy, fifty 
18 percent; on or after July one, ooe thousand nine hundred sev-
19 enty-one, fifty-five percent; on or after July one, one thousand 

20 nine hundred seventy-three, sixty percent; on or after July one, 

21 one thousand nine hundred seventy-four, eighty percent; on 

22 or after July one, one thousand nine hundred seventy-five, one 

23 hundred percent. 

24 The minimum weekly benefits paid hereunder shall not be 

25 less than twenty-six dollars per week for injuries occurring on 

26 or after July one, one thousand nine hundred sixty-nine; not 

27 less than thirty-five dollars per week for injuries occurring on 

28 or after July one, one thousand nine hundred seventy-one; not 

29 less than forty dollars per week for injuries occurring on or 

30 after July one, one thousand nine hundred seventy-three and 



902 WORKMEN'S COMPENSATION [Ch. 145 

31 not less than forty-five dollars per week for injuries occurring 
32 on or after July one, one thousand nine hundred seventy-four. 

33 (c) Subdivision (b) shall be limited as follows: Aggregate 
34 award for a single injury causing temporary disability shall be 

35 for a period not exceeding two hundred eight weeks. 

36 (d) li the injury causes permanent total disability, benefits 
37 shall be payable during the remainder of life at the maximum 
38 or minimum weekly benefits as provided in subdivision (b) of 
39 this section for temporary total disability. A permanent dis-
40 ability of eighty-five percent or more shall be deemed a per-
41 manent total disability for the purpose of this section. 

42 (e) If the injury causes permanent disability less than per-
43 manent total disability, the percentage of disability to total 
44 disability shall be determined and the award computed on the 
45 basis of four weeks compensation for each percent of disability 
46 determined, at the following maximum or minimum benefit 
47 rates: Sixty-six and two-thirds percent of the average weekly 
48 earnings, wherever earned, of the injured employee, at the 
49 date of injury, not to exceed the percentage of the average 
50 weekly wage in West Virginia, as follows: On or after July 
51 one, one thousand nine hundred sixty-nine, forty-five percent; 

52 on or after July one, one thousand nine hundred seventy, 
53 fifty percent; on or after July one, one thousand nine hundred 
54 seventy-one, fifty-five percent; on or after July one, one 

55 thousand nine hundred seventy-three, sixty percent. 

56 The minimum weekly benefit under this subdivision shall 
57 be as provided in subdivision (b) of this section for temporary 
5 8 total disability. 

59 (f) If the injury results in the total loss by severance of any 
60 of the members named in this subdivision, the percentage of 
61 disability shall be determined by the commissioner, with the 
62 following table establishing the minimum percentage of dis-
63 ability. In determining the percentage of disability, the 
64 commissioner may be guided by but shall not be limited to 
65 the disabilities enumerated in the following table, and in no 

66 event shall the disability be less than that specified in the 
67 following table: 
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68 The loss of a great toe shall be considered a ten percent 
69 disability. 

70 The loss of a great toe (one phalanx) shall be considered a 
71 five persent disability. 

72 The loss of other toes shall be considered a four percent 
73 disability. 

74 The loss of other toes (one phalanx) shall be considered a 
7 5 two percent disability. 

7 6 The loss of all toes shall be considered a twenty-five percent 
77 disability. 

78 The loss of forepart of foot shall be considered a thirty 
79 percent disability. 

80 The loss of foot shall be considered a thirty-five percent 
8 I disability. 

82 The loss of a leg shall be considered a forty-five percent 

83 disability. 

84 The loss of thigh shall be considered a fifty percent disability. 

85 The loss of thigh at hip joint shall be considered a· sixty per-
86 cent disability .. 

87 The loss of a little or fourth finger (one phalanx) shall be 
88 considered a three percent disability. 

89 The loss of little or fourth finger shall be considered a 
90 five percent disability. 

91 The loss of ring or third finger (one phalanx) shall be 
92 considered a three percent disability. 

93 The loss of ring or third finger shall be considered a five 
94 percent disability. 

95 The loss of middle or second finger (one phalanx) shall be 

96 considered a three percent disability. 

97 The loss of middle or second finger shall be considered a 
98 seven percent disability. 

99 The loss of index or first finger (one phalanx) shall be 
100 considered a six percent disability. 
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101 The loss of index or first finger shall be considered a ten 
102 percent disability. 

103 The loss of thumb (one phalanx) shall be considered a 
104 twelve percent disability. 

105 The loss of thumb shall be considered a twenty percent 
106 disability. 

I 07 The loss of thumb and index finger shall be considered a 
108 thirty-two percent disability. 

I 09 The loss of index and middle finger shall be considered a 
110 twenty percent disability. 

111 The loss of middle and ring finger shall be considered a 
112 fifteen percent disability. 

113 The loss of ring and little finger shall be considered a ten 
114 percent disability. 

115 The loss of thumb, index and middle finger shall be 
116 considered a forty percent disability. 

117 The loss of index, middle and ring finger shall be considered 
118 a thirty percent disability. 

119 The loss of middle, ring and little finger shall be considered 
120 a twenty percent disability. 

121 The loss of four fingers shall be considered a thirty-two 
122 percent disability. 

123 The loss of hand shall be considered a fifty percent 
124 clisability. 

125 The loss of forearm shall be considered a fifty-five percent 
126 disability. 

127 The loss of arm shall be considered a sixty percent disability. 

128 The total and irrecoverable loss of the sight of one eye 
129 shall be considered a thirty-three percent disability. For the 
130 partial loss of vision in one, or both eyes, the percentage of 
131 disability shall be determined by the commissioner, using as 
132 a basis the total loss of one eye. 

133 The total and irrecoverable loss of the hearing of one ear 
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134 shall be considered a fifteen percent disability, and the injured 
135 employee shall be entitled to compensation for a period of 
136 sixty weeks. The total and irrecoverable loss of hearing of 
137 both ears shall be considered a forty-five percent disability, 
138 and the injured employee shall be entitled to compensation for 
139 a period of one hundred eighty weeks. 

140 For the partial loss of hearing in one, or both ears, the 
141 percentage of disability shall be determined by the commis-
142 sioner, using as a basis the total loss of hearing in both ears. 

143 Should a claimant sustain a compensable injury which re-
144 suits in the total loss by severance of any of the bodily mem-
145 bers named in this subdivision, die from sickness or noncom-
146 pensable injury before the commissioner makes the proper 
147 award for such injury, the commissioner shall make such 
148 award to claimant's dependents as defined in this chapter, if 
149 any; such payment to be made in the same installments that 
150 would have been paid to claimant if living: Provided, That no 
15 I payment shall be made to any widow of such claimant after 
15 2 her remarriage, and that this liability shall not accrue to the 
153 estate of such claimant and shall not be subject to any debts 
154 of, or charges against, such estate. 

155 (g) Should a claimant to whom has been made a permanent 
156 partial award of from one percent to eighty-four percent, both 
157 inclusive, die from sickness or noncompensable injury, the 
158 unpaid balance of such award shall be paid to claimant's de-
159 pendents as defined in this chapter, if any; such payment to be 
160 made in the same installments that would have been paid to 
16 I claimant if living: Provided, That no payment shall be made 
162 to any widow of such claimant after her remarriage, and that 
163 this liability shall not accrue to the estate of such claimant and 
164 shall not be subject to any debts of, or charges against, such 
165 estate. 

166 (h) For the purpose of the immediately preceding para-
167 graph, a finding of the occupational pneumoconiosis board shall 
168 have the force and effect of an award. 

169 (i) The award for permanent disabilities intermediate to 

170 those fixed by the foregoing schedule and permanent disability 

171 of from one percent to eighty-four percent shall be the same 
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172 proportion and shall be computed and allowed by the com-
173 missioner. 

174 (j) The percentage of all permanent disabilities other than 
175 those enumerated in subdivision (f) of this section shall be de-
176 termined by the commissioner, and awards made in accordance 
177 with the provisions of subdivisions (d) or (e) of this section. 
178 Where there bas been an injury to a member as distinguished 
179 from total loss by severance of that member, the commissioner 
180 in determining the percentage of disability may be guided by 
181 but shall not be limited to the disabilities enumerated in sub-
182 division ( f) of this section. 

183 (k) Compensation payable under any subdivision of this 
184 section shall not exceed the maximum nor be less than the 
185 weekly benefits specified in subdivision (b) of this section. 

186 (1) Temporary total disability benefits payable under sub-
187 division (b) of this section shall not be deductible from per-
188 manent partial disability awards payable under subdivision (e) 
189 or (f) of this section. Compensation, either total temporary or 
190 permanent partial, under this section shall be payable only to 
191 the injured employee and the right thereto shall not vest in 
192 his or her estate; except that any unpaid compensation which 
193 would have been paid or payable to the employee up to the 
194 time of his death, if he had lived, shall be paid to the de-
195 pendents of such injured employee if there be such dependents 
196 at the time of death. 

197 (m) The following permanent disabilities shall be conclu-
198 sively presumed to be total in character: 

199 Loss of both eyes or the sight thereof. 

200 Loss of both hands or the use thereof. 

201 Loss of both feet or the use thereof. 

202 Loss of one hand and one foot or the use thereof. 

203 In all other cases permanent disability shall be determined 
204 by the commissioner in accordance with the facts in the case, 
205 and award made in accordance with the provisions of sub-
206 division (d) or (e). 

207 (n) A disability which renders the injured employee unable 
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208 to engage in substantial gainful activity requmng skills or 
209 abilities comparable to those of any gainful activity in which 
210 he has previously engaged with some regularity and over a 
211 substantial period of time shall be considered in determining 
212 the issue of total disability. 

§23-4-6a. Benefits and mode of payment to employees and depen
dents for occupational pneumoconlosis; further ad
justment of claim for occupational pneumoconlosls. 

1 H an employee is found to be permanently disabled due to 
2 occupational pneumoconiosis, as defined in section one of 
3 this article, the percentage of permanent disability shall be 
4 determined by the commissioner in accordance with the facts 
5 in the case and with the advice and recommendation of the 
6 occupational pneumoconiosis board. Compensation shall be 
7 paid therefor in the same manner and at the same rate as is 
8 provided for permanent disability under the provisions of 
9 subdivisions (d), (e), (g), (h), (i), (j), (k), (m) and (n) of 

10 the preceding section of this article. 

11 If the employee dies from occupational pneumoconiosis, 
12 the benefits shall be as provided for in section ten of 
13 this article; as to such benefits sections eleven to fourteen, 
14 inclusive, of this article shall apply. 

15 In cases of permanent disability or death due to oc-
16 cupational pneumonconiosis, as defined in section one 
17 of this article, accompanied by active tuberculosis of 
18 the lungs, compensation shall be payable as for disability 
19 or death due to occupational pneumoconiosis alone. 

20 The provisions of section sixteen, article four and sections 
21 one-a, one-b, one-c and one-d, article five of this chapter 
22 providing for the further adjustment of claims shall be ap-
23 plicable to the claim of any claimant who receives a permanent 
24 partial disability award for occupational pneumoconiosis. 

§23-4-8a. Occupational pneumoconiosis board-Composition; term 
of office; duties; quorum; remuneration. 

1 The occupational pneumoconiosis board shall CODSist of 

2 five licensed physicians, who shall be appointed by the com-
3 missioner. No person shall be appointed as a member of 
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4 such board, or as a consultant thereto, who has not by special 
5 study or experience, or both, acquired special knowledge of 
6 pulmonary diseases. All members of the occupational pneumo-
7 coniosis board shall be physicians of good professional stand
s ing, admitted to practice medicine and surgery in this state, 
9 and two of them shall be roentgenologists. One of the 

10 board shall be designated annually as chairman by the com• 
11 missioner. The term of office of each member of such board 
12 shall be six years. The three members of the existing board, 
13 as redesignated herein, in office on the effective date of this 
14 act shall continue to serve until their terms expire and until 
15 their successors have been appointed and have qualified. Any 
16 member of the board may be appointed to any number of 
17 terms. The function of the board shall be to determine all 
18 medical questions relating to cases of compensation for occu-
19 pational pneumoconiosis under the direction and supervision 
20 of the commissioner. Any three members of the board shall 
21 constitute a quorum for the transaction of its business, if at 
22 least one of the members present is a roentgenologist. The 
23 commissioner, from time to time, shall fix the per diem salary, 
24 computed on the basis of actual time devoted to the discharge 
25 of their duties, to be paid each member of such board, and they 
26 shall also be entitled to reasonable and necessary traveling and 
27 other expenses incurred while actually engaged in the per-
28 formance of their duties. 

§23-4-9. Physical and vocational rehabilitation. 

1 In cases where an employee has sustained a permanent dis-
2 ability, or has sustained injuries likely to result in permanent 
3 disability, and such fact has been determined by the com-
4 missioner, and the employee can be physically and vocation
s ally rehabilitated and returned to remunerative employment 
6 by vocational training, by the use of crutches, artificial limbs, 
7 or other approved mechanical appliances, or by medicines, 
8 medical, surgical, dental or hospital treatment, the commis-
9 sioner shall forthwith, after due notice to the employer, ex-

10 pend such an amount as may be necessary for the aforesaid 
11 purposes: Provided, That such expenditure for vocational re-
12 habilitation shall not exceed two thousand dollars for any one 
13 injured employee: Provided, however, That no payment shalt 
14 be made for such purposes as provided by this section unless 
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15 authorized by the commissioner prior to the rendering of such 
16 physical or vocational rehabilitation. 

1 7 In every case in which the commissioner shall order physical 
18 or vocational rehabilitation of a claimant as provided herein, 
19 the claimant shall, during the time he is receiving any voca-
20 tional rehabilitation or rehabilitative treatment that renders 
21 him totally disabled during the period thereof, be compensated 
22 on a temporary total disability basis for such period, unless 
23 he is being paid compensation under an award granted prior 
24 to the time such rehabilitation is authorized by the commis-
25 sioner. 

§23-4-10. Classification of death benefits; "dependent" defined. 

1 In case a ,personal injury, other than occupational pneumo-
2 coniosis or other occupational disease, suffered by an em-
3 ployee in the course of and resulting from his employment, 
4 causes death and disability is continuous from --date of such 
5 injury until date of death, or if death results from occupa-
6 tional pneumoconiosis or from any other occupational dis-
7 ease, the benefits shall be in the amounts and to the per-
8 sons as follows: 

9 (a) If there be no dependents, the disbursements shall be 
IO limited to the expense provided for in sections three and four 
11 of this article. 

12 ( b) If there be dependents as defined in subdivision ( d) 
13 of this section, such dependents shall be paid foe as long as 
14 their dependency shall continue in the same amount as was 
15 paid or would have been paid the deceased employee for total 
16 disability had he lived. The order of preference of payment and 
17 length of dependence shall be as follows: 

18 ( 1 ) A dependent widow or invalid widower until death or 
19 remarriage of such widow or widower. 

20 (2) A dependent child or children until each such child 
21 shall reach eighteen years of age or where such child after 

22 reaching eighteen years of age continues as a full-time student 

23 in an accredited high school, college, university, business or 

24 trade school, until such child reaches the age of twenty-three 

25 years or if an invalid child to continue as long as such child 
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26 remains an invalid. The commissioner has the discretion to 
27 distribute the payments to the children in more than one 
28 household as he may deem just and equitable. 

29 ( 3) A wholly dependent father or mother until death. 

30 ( 4) Any other wholly dependent person for a period of 
31 six years after the death of the deceased employee. 

32 (c) H the deceased employee leaves no wholly dependent 
33 person, but there are partially dependent persons at the time 
34 of death, the payment shall be fifty dollars a month, to con-
35 tinue for such portion of the period of six years after the 
36 death, as the commissioner may determine, but no such par-
37 tially dependent person shall receive compensation payments 
38 as a result of the death of more than one employee. 

39 Compensation under subdivisions (b) and (c) hereof shall, 
40 except as may be specifically provided to the contrary therein, 
41 cease upon the death of the dependent, and the right thereto 
42 shall not vest in his or her estate. 

43 (d) Dependent, as used in this chapter, shall mean a 
44 widow, invalid widower, child under eighteen years of age, 
45 or under twenty-three years of age when a full-time student 
46 as provided herein, invalid child or posthumous child, who, 
47 at the time of the injury causing death, is dependent in whole 
48 or in part for his or her support upon the earnings of the 
49 employee, stepchild under eighteen years of age, or under 
50 twenty-three years of age when a full-time student as provided 
51 · · herein, child under eighteen years of age legally adopted 
52 prior to the injury causing death, or under twenty-three years 
53 ·of age when a full-time student as provided herein, father, 
54 mother, grandfather or grandmother, who at the time of the 
55 injury causing death, is dependent in whole or in part for his 
56 or her support upon the earnings of the employee; and invalid 
57 brother or sister wholly dependent for his or her support upon 
58 the earnings of the employee at the time of the injury causing 
59 death. 

§23-4-16. Commissioner's jurisdiction over case continuous; modi• 
fication of finding or order; time limitation on 
awards; reimbursement of claimant for expenses. 

1 The power and jurisdiction of the commissioner over each 
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2 case shall be continuing and he may from time to time, after 
3 due notice to the employer, make such modifications or changes 
4 with respect to former findings or orders as may be justified: 
5 Provided, That no further award may be made in fatal cases 
6 arising after March seventh, one thousand nine hundred 
7 twenty-nine, except within two years after the death of the 
8 employee, or in case of nonfatal injuries, on and after March 
9 seventh, one thousand nine hundred twenty-nine, except within 

10 three years after payments for temporary disability shall have 
11 ceased or not more than two times within five years after the 
12 commissioner shall have made the last payment in the original 
13 award or any subsequent increase thereto in any permanent 
14 disability case: Provided, however, That no such modification 
I 5 or change may be made in any case in which no award has been 
16 made, except within three years after the date of injury: Pro-

11 vided further, That a further award may be made for medical 
18 benefits only at any time. In any case in which an injured 
19 employee shall make application for a further adjustment 
20 of his claim, if such application be in writing and filed within 
21 the applicable time limit as prescribed herein, the commissioner 
22 shall pass upon and determine the merits of such application 
23 within thirty days after the filing thereof. 

24 If such application is based on a report of any medical 
25 examination made of the claimant and submitted by the 
26 claimant to the commissioner in support of his application, 
27 and the claim is opened for further consideration and additional 
28 award is later made, the claimant shall be reimbursed for the 
29 expenses of such examination. Such reimbursement shall be 
30 made by the commissioner to the claimant, in addition to all 
31 other benefits awarded, upon due proof of the amount thereof 
32 being furnished the commissioner by the claimant, but shall in 
33 no case exceed the sum of one hundred dollars. 

ARTICLE 4A. DISABLED WORKMEN'S RELIEF FUND. 

§23-4A-1. Disabled workmen's relief fund created. 

§23-4A-2. To whom benefits paid. 

§23-4A-3. Computation of benefits. 

§23-4A-1. Disabled workmen's relief fund created. 

l For the relief of persons who are receiving workmen's 
2 compensation benefits by virtue of and under the laws of 
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3 this state in amounts less than the minimum amount payable 
4 under the laws in effect on July one, one thousand nine 
5 hundred seventy-three, there is hereby created a separate 
6 fund to be known as the "Disabled Workmen's Relief Fund," 
7 which fund shall consist of such sums as are from time to time 
8 made available to carry out the objects and purposes of 
9 this article. Said fund shall be in the custody of the state 

10 treasurer and disbursements therefrom shall be made upon 
11 requisition signed by the commissioner to those persons 
12 entitled to participate therein and in such amounts to each 
13 participant as is provided in section three of this article. 

§23-4A-2. To whom benefits paid. 

I In order to participate in the disabled workmen's relief 
2 fund, an individual must be receiving workmen's compensa-
3 tion benefits by virtue of and under the laws of this state 
4 in amounts less than the minimum amount payable under 
5 the laws in effect on July one, one thousand nine hundred 
6 seventy-three, and be receiving such benefits under a perma-
7 nent total disability award or be receiving such benefits 
8 because of the death of an employee. 

§23-4A-3. Computation of benefits. 

1 Each individual entitled to participate in the disabled 
2 workmen's relief fund shall be entitled to receive payments 
3 without application (except that an application shall be re-
4 quired under section five of this article) from said fund of 
5 an amount equal to the difference between the minimum 
6 amount payable under the rates in effect as of July one, one 
7 thousand nine hundred seventy-three that is, the express 
8 and specific monetary amounts set forth in sections six and 
9 ten of article four of this chapter as of July one, one 

10 thousand nine hundred seventy-three, and the amount said 
11 individual is in fact receiving by virtue of and under the 
12 laws of this state. The first such payment shall be made 
J 3 concurrently with the payment to him of workmen's com-
14 pensation on August one, one thousand nine hundred seventy-
15 four and subsequent payments shall be made during the 

1 6 period thereafter in which such participant shall be entitled 

17 to workmen's compensation benefits by virtue of and under 

18 the laws of this state. 
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CHAPTER 146 
(H. B. 633-By Mr. Queen and Mr. Jeter) 

[Passed 1anua,y 17, 19?4; In effect from passage. Approved by the Oovemor.J 

AN ACT to amend and reenact section eighteen, article four, chapter 
twenty-three of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended, relating to mode of payment 
of workmen's compensation benefits and the time between 
payments. 

Be it enacted by the Legislature of West Virginia: 

That section eighteen, article four, chapter twenty-three of the 
code of West Virginia, one thousand nine hundred thirty-one, as 
amended, be amended and reenacted to read as follows: 

ARTICLE 4. DISABILITY AND DEATH BENEFITS. 

§23-4-18. Mode of paying benefits generally; exemptions of com-
pensation from legal process. 

l Except by this section provided compensation shall be 
2 paid only to such employees or their dependents, and shall 
3 be exempt from all claims of creditors and from any attach-
4 ment, execution or assignment other than compensation to 
5 counsel for legal services, under the provisions of, and 
6 subject to the limitations contained in section five, article 
7 five of this chapter. Payments may be made in such periodical 
8 installments as may seem best to the commissioner in each 
9 case but in no event less frequently than semimonthly for any 

IO temporary award and monthly for any permanent award. 
l ! In all cases where compensation is awarded or increased, the 
12 amount thereof shall be calculated and paid from the date of 
13 disability. 

CHAPTER 147 
(H. II. 1279-lly Mu. 5nlirl •nd Mr. Polan) 

[Passed March 9, 1974; in effect nirtety days from passage. Approved by the Oovemor�l 

AN ACT to amend and reenact sections three and four, chapter one 
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hundred seventy-eight, acts of Legislature, regular session, one 
thousand nine hundred fifty-nine, as last amended and reen

acted by chapter two hundred, acts of the Legislature, regular 
session, one thousand nine hundred sixty-three, relating to the 
Cabell County youth center; medium security school for the de
tention of youths pending hearing before the juvenile court and 
for juveniles adjudged delinquent; commingling of juveniles; 
centralized foster home for homeless, abandoned, dependent 
and neglected children; time when petition for release may be 
filed; use of youth center facilities for a diagnostic clinic and 
treatment center. 

Be it enacted by the Legislature of West Virginia: 

That sections three and four, chapter one hundred seventy-eight, 
acts of the Legislature, regular session, one thousand nine hundred 
fifty-nine, as last amended by chapter two hundred, acts of the Leg
islature, regular session, one thousand nine hundred sixty-three, be 
amended and reenacted to read as follows: 

CABELL COUNTY YOUIH CENTER. 

§3. Medium security school. 

§4. Fosler homes division. 

§3. Medium security school. 

1 The medium security school of the Cabell County youth cen-
2 ter shall be maintained at the Cabell County farm at Ona, West 
3 Virginia, by the board of supervisors as one of the divisions of 
4 the Cabell County youth center. It may be used for the deten-
5 tion of juveniles pending hearing before the juvenile court of 
6 Cabell County within the discretion of the judge of said court; 
7 and it shall be used for the training of juveniles who have been 
8 adjudged delinquent and committed thereto by said court. It 
9 shall not be deemed a penal institution, a jail or a prison. It 

1 O shall be conducted and respected as comparable to a "school 
11 away from home." There shall be maintained at the school, or 
12 in close proximity thereto, by the board of supervisors, suffi-
13 cient classrooms and equipment for the proper education and 
14 training during the regular nine months school period, of all 

15 juveniles residing in said medium security school. The board of 
16 education of Cabell County, at its own expense, shall fur-

17 nish sufficient teachers of proper qualifications to adequately 
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18 staff said classrooms and to furnish proper educational train-
19 ing for all those committed to said school, to the end that 
20 those so committed shall be allowed and required to progress 
21 in education and in spiritual and moral development in prep-
22 aration for a return to a normal life. 

23 The board of supervisors may appoint an assistant director 
24 in charge of the medium security school who shall be answer-
25 able to the executive director and to the board. The assistant 
26 director in charge of the medium security school shall be pro-
27 vided with such other personnel as to the board may seem 
28 necessary to assist in maintaining the school, securing the cus-
29 tody of the juveniles therein, and carrying out general super-
30 vision of the school to the end that order and discipline shall 
31 be maintained. Compensation to be paid the assistant director 
32 and all personnel of said school shall be fixed by the board 
33 and paid as hereinafter provided. 

34 The board of supervisors, shall, within its discretion, have 
35 the power and authority to accept juveniles upon commitment 
36 by the juvenile courts of other counties in West Virginia, and 
37 to make arrangements with the county court of such counties 
38 for the payment of the fair per capita, per diem cost for each 
39 juvenile so committed, and which payments sball be credited 
40 to the fiscal account of the Cabell County youth center. 

41 The procedure for the release of juveniles committed to the 
42 medium security school shall be as follows: 

43 After a juvenile bas been committed to the school he shall 
44 be advised by the executive director of his right to apply in 
45 writing for release. He shall be afforded and may sign a peti-
46 tion in which he shall state the reasons be thinks are grounds 
47 for his release. The executive director shall then call a meeting 
48 with the assistant director, the teachers and all other paid 
49 employees who have had personal contract with and supervi-
50 sion of said juvenile and said staff shall then review the peti-
51 tion and shall make such recommendations as they deem prop-
52 er to the next meeting of the board of supervisors. After re-
53 view of the juvenile's petition and record the board may take 
54 such action as to it may seem proper. If the board be of opin-
55 ion to recommend the release of the juvenile, it shall then sub-

56 mit such recommendation to the juvenile court over the sig-
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57 nature of the executive director, the president of the board and 
58 the teacher that last had the juvenile in school. 

59 Within a reasonable time thereafter the juvenile court shall 
60 review the case history of the juvenile and after considering 
61 the recommendations of the staff and the board, shall enter 
62 such order as to the court may seem to be in the best interest 
63 of the juvenile. 

§4. Foster homes division. 

1 The foster homes division of the Cabell County youth 
2 center shall be erected and maintained at the Cabell County 
3 farm at Ona, West Virginia, as homes for Cabell County 
4 children who are orphans, homeless, neglected or deserted, 
5 or who, if permitted to run ungoverned or undisciplined, are 
6 apt to become delinquent, and which said children are within 
7 the age prescribed by the statutes of this state for juveniles. 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

19 

20 

21 

22 
23 
24 
25 

The board of supervisors of the Cabell County youth 
center shall cause to be erected and maintained at said farm 
sufficient cottages and of capacity to comfortably house in 
each cottage not more than twenty children. Each cottage 
when children are housed therein shall have as "cottage 
parents" a husband and wife team in charge, both of whom 
shall be persons of good moral character, experienced in 
child care, having proper understanding of children and 
temperamentally fit to care and rear them. Each cottage 
shall be conducted comparable to a well-ordered home, with 
proper supervision and understanding discipline maintained 
by the "cottage parents." The children therein housed shall 
be treated as members of a well-ordered family where there 
is proper intellectual, physical, spiritual and exemplary moral 
training. Each child shall be given a home therein so long 
as its need therefor exists and it remains a juvenile or until 
a satisfactory permanent home has been found or it is placed 
for adoption. 

26 A part of the facilities of the foster homes division may 
27 be utilized for a diagnostic clinic and treatment center. 

28 The foster homes division shall be made available for 
29 any and all Cabell County children now or hereafter to be 
30 under the control of the state or county department of 
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31 welfare, all Cabell County children cared for by any of the 
32 other welfare agencies, youth or child centers, private homes 
33 or institutions within the county. 

34 Both the West Virginia and Cabell County departments of 
3 5 welfare, at the earliest practicable time after the facilities 
36 hereinabove provided have been made ready to receive said 
3 7 children, shall appear before the juvenile court of Cabell 
38 County and bring to the court's attention the name of each 
39 and every child then in Cabell County and in the custody of 
40 both of the said departments, the whereabouts of each child, 
41 and all the facts and circumstances which to the department 
42 or the court may appear pertinent with relation to each 
43 child, and all of which the court shall consider, and having 
44 so considered shall then enter an order committing said 

45 child to the foster homes division, or releasing it to the 
46 department as to the court may seem just and proper, and 
47 the court may from time to time make such other and further 
48 orders for the disposition of said child or children as may 
49 be just or proper: Provided, That the above procedure shall 
50 apply only to children of school age. All children of pre-
51 school age may be maintained at said foster homes division 
52 or elsewhere, within the sound discretion of the departments 
53 of welfare, but wherein children in preschool age are placed 
54 in said foster division, then such placement shall be by 
55 order of the juvenile court of Cabell County in the same 
56 manner as hereinabove provided for all other children. 

57 For the support and maintenance of the children placed 
58 in said foster homes division by the departments of welfare, 
59 they shall contribute the standard amount paid by the depart-
60 ments to private foster homes in other counties of the state. 
6 I The money so contributed shall be paid to the county court 
62 of Cabell County and by that court set aside for the use of 
63 said foster homes division. 

64 The "cottage parents" and all other personnel required 
65 for the efficient operation of said cottages in which children 
66 are maintained shall be carefully selected by the West Virginia 
67 department of welfare. Said "cottage parents" under the 
68 guidance and supervision of the West Virginia department 
69 of welfare, shall be responsible for the supervision and 
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training of all the children committed to their care; for 
keeping them in school during school terms and hours; for 
teaching them to do a reasonable amount of work, and for 
making each cottage as nearly self-supporting as possible. 
The husband member of the "cottage parents" shall lead 
and teach the older male children under his care, at 
reasonable times and seasons, in agricultural practices and 
methods, which may include gardening, truck farming, fruit 
growing, poultry raising, dairying, and like occupations, and 
upon such land as may be assigned by the board of super
visors for such purposes. The wife member of the "cottage 
parents" shall lead and teach the older female children 
under her care, at reasonable times, in the art and practices 
of homemaking which may include cooking, laundering, 
cleaning, and the like. 

The children residing in said foster homes shall be re
quired, when within school age, and when their health and 
physical condition permits, to attend the public schools . 
The board of education of said county shall make provisions 
for them in the public school at Ona, West Virginia, or if 
any one or more of them be in a grade higher than is taught 
at Ona, then provision therefor shall be made in a school 

. wherein such grade is taught. 

Complete supervision of the foster homes division, to
gether with the employment and discharge of any and all 
personnel including "cottage parents" shall be under the 
West Virginia department of welfare. The salary of each 
person so employed shall be reasonable and be determined 
by the department, and when approved by the board of 
supervisors shall be certified for payment as is provided in 

section six hereof. In advance of the submission by the 

board of supervisors of the estimate of all monetary needs 

of the Cabell County youth center to the county court as 

provided in section six hereof, the West Virginia department 

of welfare shall furnish to the board of supervisors an 

estimate of all reasonable monetary needs of the foster 

homes division for the next fiscal year, said estimate shall 

cover all anticipated costs for services for all employees 

and personnel employed in the reasonable operation of said 

foster homes, and all other reasonable expenses incident 
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110 thereto, and which said estimate shall be certified to the 
111 board of supervisors and by that board included in the 
112 estimate rendered to the county court of Cabell County as 
I I 3 required by section six, paragraph one, hereof. 

CHAPTER 148 
(Co111. Sub. for H. B. 897-By Mr. Kinuicl and Mn. Smirl) 

[Passed March 9, 1974; in effect from pauap. Approved by the Governor.] 

AN ACT to amend and reenact chapter twenty-six, acts of the Legis
lature, regular session, one thousand nine hundred twenty-five 
(municipal charters); as amended by chapter one hundred 
twenty-two, acts of the Legislature, regular session, one thou
sand nine hundred thirty-three, and by chapter one hundred 
thirty-two, acts of the Legislature, regular session, one thousand 
nine hundred seventy-two, all relating to the board of park com
missioners of the City of Huntington; definitions; park district 
defined; board generally, composition, terms, political affilia
tion, conflicts; compensation; expenses; vacancies; oaths; elec
tions; duties; bonds; meetings; board a public corporate body; 
perpetual existence; seal; powers; financing; law enforcement; 
title to property. 

Be it enacted by the Legislature of West Virginia: 

That chapter twenty-six, acts of the Legislature, regular session, 
one thousand nine hundred twenty-five (municipal charters), as 
amended by chapter one hundred twenty two, acts of the Legislature, 
regular session, one thousand nine hundred thirty-three, and by 
chapter one hundred thirty-two, acts of the Legislature, regular ses
sion, one thousand nine hundred seventy-two, be amended and re
enacted, all to read as follows: 

HUNTINGTON PARK COMMISSION. 

§ I. Definitions. 
§2. Board of park commissioners; composition; terms of offic7; po!itical af

filiation; no commissioner may hold another elected public office; com
pensation; expenses; no commissioner may be personaJly interested in 
contracts or property controlled by board. 

§3. Vacancies in office of park commissioners. 
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14. Oath of park commissioners; election of officers; election of other of• 
ficers; duties of officers; bond of secretary; secretary pro tempore. 

§ S. Meetings; quorum; parliamentary authority; office. 
§6. Board a public corporate body; perpetual existence; seal; powers. 

§7. Financing and financial powers. 
§8. Law enforcement. 
§9. Title to property. 

§L Definitions. 
1 Unless the context clearly indicates otherwise: 

2 "Board" means the board of park commissioners of the 
3 city of Huntington. 

4 "City" means the city of Huntington, in the counties of 
5 Cabell and Wayne. 

6 "Commissioners" means the commissioners of the board of 
7 park commissioners of the city of Huntington. 

8 "Control" means the right and authority to manage, direct, 
9 order and otherwise exercise dominion over. 

10 "Park district" means the area within the corporate boun� 
fl daries of the city of Huntington, as the boundaries are, or 
12 may be in the future, established. 

13 "Park system" means public parks, arboretums, arenas, 
14 athletic fields and facilities, cemeteries, concession stands, 
15 gardens, golf courses, museums, parkways and boulevards, 
16 playgrounds, ponds and lakes, restaurants and lodges, skating 
17 rinks, skiing facilities, stadiums, theaters, zoos and other 
18 public park and recreational facilities. 

19 "Public office" means any elective office, whether federal, 
20 state or municipal, where the office holder is elected by the 
21 public at large and is obligated to perform duties as an 
22 office holder. 

§2. Board of park comm1sS1oners; composition; terms of office; 
political affiliation; no commissioner may bold ano�er 
elected public office; compensation; expenses; no commis
sioner may be personaDy interested in contracts or property 
controUed by board. 
(a) The purpose of the board of park commissione�s of 

2 the city of Huntington, as heretofore created and estabhshed 
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3 by the acts hereby amended and reenacted, shall be to establish, 
4 own, develop and operate a park system for the benefit, 
5 health, safety, welfare, pleasure and relaxation of the in-
6 habitants of the park district. 

7 (b) The board shall consist of six commissioners who shall 
8 be elected and continue in office as follows: 

9 (I) Commissioners shall be nominated and elected in the 

IO general election for state officers on the first Tuesday after 
11 the first Monday in November, and in the manner prescribed 
12 by the general law for the nomination and election of district 
13 officers and shall be elected for terms of six years. Two of 

14 said commissioners shall be elected every two years to fill 
15 staggered terms of office due to expire as heretofore estab-

16 lished by the acts hereby amended and reenacted. Each 
17 commissioner's term shall commence on the first day of 
18 January following his election and continue until his successor 
19 is elected and qualified. 

20 (2) The commissioners in office upon the effective date 
21 of this act under the authority of the acts hereby amended 
22 and reenacted, shall continue in office for the term for which 
23 they were elected. 

24 (c) Not more than three commissioners shall be members 
25 of the same political party. 

26 (d) No commissioner shall hold any other elected public 

27 office. 

28 (e) Commissioners shall receive no compensation for their 
29 services as commissioners, but they shall be entitled to 
30 reimbursement for all reasonable and necessary expenses 

31 actually incurred in the performance of their duties as com-

32 missioners. 

3 3 (f) Commissioners shall have no personal financial interest, 
34 directly or indirectly, in any contract entered into by the 

35 board, or hold any remunerative position in connection with 
36 the establishment, construction, improvement, extension, de-

37 velopment, maintenance or operation of any of the property 

38 under their control as commissioners. 
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Vacancies in office of park commissioners. · 

Any vacancy which may occur in the office of park com
missioner, by death, resignation, refusal to serve, or otherwise, 
shall be filled by the board of park commissioners at its first 
regular meeting thereafter, by appointment of a suitable per
son, who is a member of the same political party as the board 
member whose death, resignation, refusal to serve or otherwise 
shall have caused the vacancy, and the person so appointed 
shall hold office until the next election for park commissioners, 
when a person shall be elected for the remainder of the unex
pired term of park commissioner. 

Oath of park commissioners; election of officers; election of 
other officers; duties of officers; bond of secretary; secretary 
pro tempore. 

{a) After appointment or election, and before entering upon 
his duties as commissioner, each new commissioner shall take 
the following oath as administered by the clerk of the city of 
Huntington: 

"I _ _________ do solemnly swear that I will 
faithfully perform the duties as a member of the board of park 
commissioners of the city of Huntington during the term for 
which I was elected, to the best of my ability according to 
law." 

(b) At the board's first meeting and every year thereafter, 
the board shall elect one of its members as president, and 
another member as vice president. The board shall elect a 
secretary who need not be a member of the board, as well as 
elect a member of the board who shall serve as treasurer. The 
board shall have the power to appoint from among its mem
bers such other officers as it deems necessary and to delegate 
such duties and authority to these other officers as is consis
tent with carrying out the purpose of this charter. Any officer 
may be removed from office, although not relieved of his duties 
as a commissioner, by a vote of the majority of commissioners 
present and voting. 

(c) The officers of the board shall have the following speci
fied duties and any duty which is reasonably inferred there-
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24 from and which is consistent with carrying out the purposes 
25 of this charter. 

26 (1) President - The president shall perform such duties as 
2 7 ordinarily devolve upon the presiding officer of a deliberative 
28 body, except that he shall have a vote upon each and every 
29 question, as every other commissioner, but he shall have only 
30 one vote on each question. Additionally, the president shall: 
31 (a) Act as chief administrative officer and legal representative 
32 of the board; (b) represent and speak for the board to other 
33 organizations and to the public; (c) appoint committees and 
34 delegate duties; (d) sign letters or documents necessary to 
35 carry out the will of the board. 

36 (2) Vice President - The vice president shall assume the 
37 duties of the president in case of the absence or incapacity of 
38 the president and shall become president on the death, resig-
39 nation or permanent incapacity of the president as determined 
40 by the board. 

41 (3) Secretary - The Secretary shall be the chief recording 
42 and corresponding officer and the custodian of the records of 
43 the board. The duties of the secretary shall be to: (a) Take 
44 careful and authentic notes of the proceedings of the meet-
45 ings as a basis for preparing the minutes; (b) prepare and certi-
46 fy the correctness of the minutes and enter them in the official 
47 minute book; (c) read or circulate the minutes to the board for 
48 correction and approval; (d) enter any corrections approved by 
49 the commissioners in the minute book and initial them; (e) re-
50 cord and attest by his signature the approved minutes as the 
51 official minutes of the board, with the date of approval; (f) 
52 provide the presiding officer of the assembly with the exact 
53 wording of a pending motion or of one previously acted on; 
54 (g) prepare a list of members and call the roll when directed 
55 by the presiding officer; (h) read all papers, documents, or 
56 communications as directed by the presiding officer; {i) bring 

57 to each meeting the minute book, a copy of ordinances, rules, 

5 8 and policies, a list of the members, a list of standing and 

59 special committees, and a copy of the parliamentary authority 

60 adopted by the organization; (j) search the minutes for informa-

61 tion requested by officers or members; (k) assist the presiding 

62 officer before each meeting in preparing a detailed agenda; 
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63 (1) preserve all records, reports, and official documents of the 
64 board except those specifically assigned to the custody of oth-
65 ers as well as preserve all papers containing evidence of title, 
66 contracts and obligations; (m) prepare and send required no-
67 tices of meetings and proposals; (n) provide the chairman of 
68 each special committee with a list of his committee members, 
69 a copy of the motion referring the subject to the committee, 
70 and instructions and other documents that may be useful; (o) 
71 provide the chairman of each standing committee with a copy 
72 of all proposals referred to it, instructions, or material that 
73 may be useful; (p) authenticate official documents by his sig-
74 nature; (q) carry on the official correspondence of the board 
75 as directed, except correspondence assigned to other officers; 
76 (r) make available the minute book for public inspection as a 
77 public record; (s) codify and preserve all ordinances enacted 
78 by the board. 

79 For this service the secretary, who is not a commissioner, 
80 may receive such compensation as the board may allow. Be-
81 fore entering upon the duties of his office, the secretary shall 
82 enter into a bond with one or more sureties deemed sufficient 
83 by the board and approved by the board, conditioned upon the 
84 faithful performance of his duties, the bond to be payable to 

85 the board of park commissioners of the city of Huntington, in 
86 such penal sum as the board determines, which bond shall be 

87 filed with the board for safekeeping. In the secretary's absence, 

88 the board may appoint a secretary pro tempore. 

89 (4) Treasurer - The treasurer shall be responsible for the 

90 collection, safekeeping, investing and expenditure of all funds 

91 and assets of the board, and for keeping an accurate financial 

92 record thereof which record shall be available for public in-

93 spection. Before entering upon the duties of his office, the 

94 treasurer shall enter into a bond with one or more sureties 

95 deemed sufficient by the board, and approved by the board, 

96 conditioned upon the faithful discharge of his duties and the 
97 accounting for and paying over, as may be required, all moneys 
98 which may come into his possession by virtue of his office. 
99 Such bond shall be in such penal sum as the board may require, 

100 payable to the board of park commissioners of the city of 

101 Huntington, and filed with the board for safekeeping. 
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§5. Meetings; quorum; parliamentary authority; office. 

925 

1 (a) The commissioners shall select a regular time and 
2 place for meetings of the board which meetings shall be open 
3 to the public. Not less than four members shall constitute a 
4 quorum to transact business. Special meetings, also open to 
5 the public, may be called by the president, or at the request 
6 of two members, by the secretary. The concurrence of four 
7 members of the board shall be required to decide all questions 
8 involving the expenditure of money. 

9 (b) All meetings of the board shall be conducted under 

10 the rules of parliamentary procedure as established by the 
11 Sturgis Standard Code of Parliamentary Procedure. 

12 (c) The board shall have and maintain an office in a 
13 location of its own choosing in facilities presently owned by 
14 the board and which office shall be open to the public during 
15 normal business hours. 

§6. Board a public corporate body; perpetual existence; seal; 
powers. 

I The board of park commissioners of the city of Huntington 
2 shall be a public corporate body, although not a municipal 
3 corporation, and shall have perpetual existence and a com-

4 mon seal. The board shall have powers to: 

5 (I) Purchase, hold, own, sell, convey or lease or take 
6 lease of real or personal property; 

7 (2) Receive any gift, grant, donation, bequest, devise or 
8 trust funds; 

9 ( 3) Sue and be sued; 

IO ( 4) Contract and be contracted with; 

I I (5) Do any and all things and acts which may be neces-
12 sary, appropriate, convenient or incidental to carry out and 

13 effectuate the purposes and provisions of this charter; 

14 (6) Retain complete and exclusive control and manage-

15 ment of all of the properties owned by the board and dispose 
16 of the same as in the board's opinion will best serve the 

17 purposes of this charter and the interests of the public; 
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18 (7) Acquire in the board's name by purchase, lease, or 
19 by exercise of the power of eminent domain, or otherwise, 
20 such lands, structures or bodies of water, located anywhere 
21 within the state of West Virginia, as the board shall determine 
22 to be necessary, appropriate, convenient or incidental to the 
23 establishment, construction, improvement, extension, develop-
24 ment, maintenance or operation of a park system; 

25 (8) Establish, construct, improve, extend, develop, main-
26 tain and operate a park system; 

27 (9) Employ such persons as, in its op1mon, may be 
28 necessary for the establishment, construction, improvement, 
29 extension, development, maintenance, operation or manage-
30 ment of the property under its control, at such wages, salaries 
31 or fees as it shall deem proper, and the board shall have 
32 full control of all employees; 

33 (10) Promulgate those ordinances, rules and regulations 
34 necessary to maintain the property belonging to the board as 
35 places of beauty, education and recreation or necessary to 
36 promote the health, property, lives, decency, morality and 
37 good order of the independent park district, its inhabitants 
38 and members of the general public making use of such 
39 property owned or controlled by the board, or necessary to 
40 regulate the use of or driving upon the property owned or 
41 controlled by the board; 

42 (11) Abate, or cause to be abated, all nuisances affecting 
43 the board's property or persons thereupon; 

44 (12) Regulate or prohibit the placing of signs, billboards, 
45 posters and advertisements upon the board's property, or 
46 adjacent thereto; 

47 (13) Keep the board's property in good order and free 
48 from obstruction for the use and benefit of the public; 

49 (14) Construct, improve, maintain, repair, operate, curb 

50 or recurb, pave or repave, grade or regrade, surface or re-
51 surface roads, bridges, sewers, culverts, sidewalks, public ways, 
52 easements and other public works upon lands controlled or 
53 owned by the board; 

54 (15) Enter into contracts, agreements, leases and other 
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55 legal obligations extending beyond a period of one fiscal 
56 year; provided that the contract, agreement, lease or other legal 
57 obligation does not require the expenditure of tax revenues; 

58 (16) Enter into intergovernmental agreements as any 
59 municipal corporation would be so entitled to enter into accord-
60 ing to law and under such conditions as are required by law 
61 of municipal corporations before they enter intergovernmental 
62 agreements; provided, every such intergovernmental agreement 
63 shall, prior to and as a condition precedent to its becoming 
64 effective, be submitted to the attorney general of the state of 
65 West Virginia who shall determine whether the agreement 
66 is in proper form and is compatible with the laws of this 
67 state; 

68 (17) Provide by contract with the city of Huntington for 
69 the joint construction of sewers and other public works upon 
70 property owned or controlled by the board, to be paid 
71 for by joint funds; 

72 ( 18) Spend moneys of the board to effectuate the purposes 
73 set forth in this charter. 

§7. Financing and financial powers. 

1 The board shall have the following powers to: 

2 (1) Make reasonable charges to the public for services of-
3 fered or goods sold by the board or for the privilege of using 
4 any of the recreational or other facilities provided in parks 
5 or upon other lands owned or controlled by the board. 

6 (2) Annually levy on each one hundred dollars of the as-
7 sessed valuation of the property taxable in said park district, 
8 according to the last assessment thereof for state and county 
9 purposes, as follows: 

.10 · On Class 1 property, one and one-half cents; on Class II 
11 property, three cents; on Class N property, six cents; except 
12 that the board may levy a lesser amount, in which case the 
13 above levies shall be reduced proportionately. These levies 
14 shall be made at the time and in the manner provided by arti0 

15 cle eight, chapter eleven of the code of West Virginia, one 
16 thousand nine hundred thirty-one, as amended; except that 
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17 the levies shall be included in the maximum rates for the city 
18 of Huntington as established by law. 

19 After the board has made the levy, it shall certify to the 
20 finance director of the city of Huntington the amount of the 

21 said levy, and the finance director shall thereupon extend the 
22 levy upon the tax tickets, and all levies made by the board shall 
23 be collected by the finance director who shall occupy a fidu-

24 ciary relationship with the board, and then such levy funds 
25 shall be paid to the board upon written order of the board 

26 signed by the president of the board and countersigned by the 
27 secretary of the board. 

28 (3) Assess the cost of improvements to or construction of 
29 streets, sidewalks, sewers, curbs, alleys, public ways or ease-
30 ments, or portions thereof, upon the abutting property owners 
31 whose property lies within the park district. Such assessments 
32 shall require approval of a majority of the commissioners pre-
33 sent and voting, and shall be commenced and conducted in 
34 such manner as is prescribed by article eighteen, chapter eight 
35 of the code of West Virginia, one thousand nine hundred 
36 thirty-one, as amended. 

37 (4) The city of Huntington and the counties of Cabell and 
38 Wayne are hereby empowered and authorized to issue, in the 
39 manner prescribed by law, revenue bonds or general obli-
40 gation bonds, for the purpose of raising funds to establish, 
41 construct, improve, extend, develop, maintain or operate, a 

42 system of public parks and recreational facilities for the city 
43 or counties, or to refund any bonds of the city or counties, 

44 the proceeds of which were expended in the establishing, con-
45 structing, improving, extending, developing, maintaining or 
46 operating of such public park and recreation system or any 
47 part thereof. Any bonds issued for any of the purposes stated 
48 in this section shall contain in the title or subtitle thereto the 
49 words "public park and recreation bonds," in order to identify 
50 the same, and shall be of such form, denomination and matur-
51 ity and shall bear such rate of interest as shall be fixed by 
52 ordinance of the governing body of the city or counties. The 

53 governing body may provide for the issuance of bonds for 
54 other lawful purposes of the city or counties in the same ordi-
55 nance in which provision shall be made for the issuance of 



Ch. 148] HUNTINGTON PARK CoMMJSSION 929 

56 bonds under the provisions of this section. The board shall 
57 pay all of the costs and expenses of any election which shall 
58 be held to authorize the issuance of public park and recreation 
59 bonds only. The costs and expenses of holding an election to 
60 authorize the issuance of public park and recreation bonds 
61 and bonds for other city or county purposes shall be paid by 
62 the board and the city or counties respectively, in the propor-
63 tion that the public park and recreation bonds bear to the total 
64 amount of bonds authorized. 

65 Whenever the governing body of the city or counties and 
66 the requisite majority of the legal votes cast at the election 
67 thereon shall authorize in the manner prescribed by law, the 
68 issuance of bonds for the purpose of establishing, constructing, 
69 improving, extending, developing, maintaining or operating, or 
70 any combination of the foregoing, a system of public parks and 
71 recreational facilites for the city or counties, or for refunding 
72 any outstanding bonds, the proceeds of which were applied to 
73 any of said purposes, said bonds shall be issued and delivered 
74 to the board to be by it sold in the manner prescribed by law, 
75 and the proceeds thereof shall be paid into the treasury of the 
76 board, and the same shall be applied and utilized by the board 
77 for the purposes prescribed by the ordinance authorizing the 
78 issuance of such bonds. In any ordinance for the issuance of 
79 bonds for such purposes, it shall be a sufficient statement of 
80 the purposes for creating the debt to specify that the same is 
81 for purposes of establishing, constructing. improving, extend-
82 ing, developing, maintaining or operating, or any combination 
83 of the foregoing, a public park and recreation system for the 
84 city or counties, without specifying the particular establish-
85 ment, construction, improvement, extension, development, 
86 maintenance or operation contemplated; but an ordinance for 
87 refunding bonds shall designate the issue and the number of 
88 bonds which it is proposed to refund. 

89 (5) Borrow money which debt shall be paid off in full 
90 within the same fiscal year in which the money is borrowed. 
91 In no event shall the property owned or controlled by the 
92 board be used as collateral or security for such a loan nor 
93 shall said property be in any manner encumbered nor shall 
94 any form of lien be placed upon said property. 
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· 95 (6) Create trusts of such kind as will expedite the efficient 
96 management of the property and other assets owned or con-

97 trolled by the board. The trustee, whether individual or cor-
98 porate, in any such trust shall have a fiduciary relationship 
99 with the board and may be removed by the board for good 

100 cause shown or for a breach of the fiduciary relationship with 
101 the board. 

§8. Law enforcement. 

1 (a) The board is authorized and empowered to employ as 
2 many park rangers as the board shall deem proper and neces-
3 sary. Park rangers shall have the power to make arrests for 
4 violations of ordinances promulgated by the board upon the 
5 . property under the jurisdiction of the board. Park rangers 
6 may not carry a gun without obtaining a license therefor as re-
7 quired by law. 

8 (b) · Police officers employed by the city of Huntington, 
9 members of the West Virginia department of public safety, 

10 sheriff's deputies and constables when acting within their 
11 . respective counties of Cabell or Wayne, are hereby authorized 
12 and empowered to make arrests for violations of ordinances 
13 promulgated by the board upon property within the park 
14 district which is under the jurisdiction of the board; and all of 

15 the foregoing officers of the law, except members of the 
.16 Huntington police department, are hereby authorized and 

17 empowered to make arrests for violations of ordinances pro-
18 mulgated by the board upon property under the jurisdiction 
19 of the board which is outside of the park district. 

20 (c) For violations of board ordinances committed within 
21 the city of Huntington, jurisdiction of all warrants relating 
22 thereto to be issued is hereby granted to the municipal judge 
23 of the city of Huntington; further, all persons arrested under 

24 such ordinances shall be tried by the municipal judge of the 

25 · city of Huntington. For violations of board ordinances com-
26 mitted outside of the city of Huntington, jurisdiction of all 
27 warrants relating thereto to be issued is hereby granted to 
28 such courts as have criminal jurisdiction of misdemeanors 
29 committed upon property outside the city of Huntington which 
30 is owned or controlled by the board. 
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§9. Title to property. 

1 The title to all parks, parkways, playgrounds, athletic 
2 fields, cemeteries, boulevards and other property, real, per-
3 sonal and mixed, vested in the board of park commissioners 
4 under the power and authority of the acts hereby amended 
5 and reenacted shall be and remain vested in the board of 
6 park commissioners of the city of Huntington as herein 
7 reconstituted. 

8 Notwithstanding any provisions of this chapter to the 

9 contrary, the board is hereby authorized and empowered to 
10 grant and convey to any municipality, town, village, county or 
11 to the state of West Virginia, all right, title, control and 

12 interest, jurisdiction and maintenance of any streets or boule-
13 vards owned by the board, whenever the board deems such 
14 action to be necessary or convenient and proper and in the 
15 best interest of the inhabitants of the park district. 

CHAPTER 149 
(H. I. 1362-By Mr. Shingleton) 

[Passed March I, J974; in effect ninety days from passage, Approved by the Governor,) 

AN ACT to amend and reenact section two, chapter forty-eight, acts 
of the Legislature, regular session, one thousand nine hundred 
twenty-seven, relating to the powers and duties of The 

Prickett's Fort State Park Commission. 

Be it enacted by the Legislature of West Virginia: 

That section two, chapter forty-eight, acts of the Legislature, 

regular session, one thousand nine hundred twenty-seven, be amended 
and reenacted to read as follows: 

PRICKETT'S FORT STATE PARK COMMISSION. 

§2. Powers and duties. 

l The commission is authorized to examine, survey and locate 

2 lines for a state park for the use and benefit of the public, 
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3 not exceeding ten acres, situate in Winfield district in the 
4 county of Marion, near the mouth of Prickett's creek, but 
5 so as to include the site of Prickett's Fort, which was erected 
6 for the protection of the pioneers of the Upper Monongahela 
7 valley from the ravages of Indian warfare. It is further 
8 authorized to procure an option, or options, thereon; to 
9 contract for the payment of the purchase price out of any 

10 moneys which may hereafter be appropriated for that purpose; 
11 to participate in, and plan for, recreational and historical 
12 development of Prickett's Fort; and, to assist The Prickett's 
13 Fort Memorial Foundation in its activities and projects. 

CHAPTER 150 
(Com. Sub. for H. B. 1287-By Mr. Peak) 

[Passed March 8, 1974; 1n effect from passage. Approved by the Governor.] 

AN ACT to authorize and empower the county court of Putnam 
County to establish, equip, maintain, operate and manage an 
emergency clinic and hospital in said county for the treatment 
and care of patients, charitable and otherwise, and to enter into 
agreements or contracts with other hospitals, public or private 
to effectuate such purpose. 

Be it enacted by the Legislature of West Virginia: 

PUTNAM COUNTY EMERGENCY CLINIC AND HOSPITAL. 

§1. Hospital established. 

§2. Appropriation and levy. 
§3. Care of poor. 
§4. Dillcrimination prohibited. 

§1. Hospital established. 

1 The county court of Putnam County is hereby authorized 
2 and empowered to establish, equip, maintain, operate and 
3 manage an emergency clinic and hospital and is further 
4 authorized and empowered to enter into agreements or con-
5 tracts with other hospitals, public or private to effectuate 
6 such purpose. 
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§2, Appropriation and lery. 

l The cost thereof and of so doing may be provided for by 
2 said county court out of any funds in the hands of said court 

3 not otherwise appropriated or may be provided for by 
4 special levy. 

§3. Care of poor. 

Such court shall at all times reserve in said buildings all 
2 such room as shall be necessary to care for the poor, who 
3 are a county charge, as prescribed by law. 

§4. Discrimination prohibited. 

Said court shall make no discrimination among the pa-
2 tients seeking admission. 

CHAPTER 151 
(S. 8. 369-By Mr. Jonet) 

{Passed Februa,y 22, 1974; in effect from passage. Approved by the Governor.] 

AN ACT authorizing and empowering the county court of 
Roane county to sell and convey to Norris Industries, Inc., 
a corporation, and Interstate Manufacturing Company, a 
corporation, respectively, certain respective parcels of land 
owned by the county court of Roane county for indus
trial development purposes. 

Be it enacted by the Legislat:v.Te of West ViTginia: 

COUNTY COURT OF ROANE COUNTY AUTHORIZED TO SELL LAND. 

§1. Sale and conveyance of Roane industrial park property 
for industrial development purposes authorized. 

1 The Legislature hereby finds and declares that the sale 

2 and conveyance of portions of that certain traet or parcel 

3 of land known as the Roane county industrial park, for-
4 merly the Roane county airport, located on the waters 
5 of Spring creek, in Spencer magisterial district, Roane 
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6 county, by the county court of Roane county for in-
7 dustrial development purposes for less than an adequate 
8 consideration and notwithstanding any provision of gen-
9 era! law relating to sale or lease of lands by county courts 

10 to the contrary, is for a public purpose and is necessary 
11 for the public good. The Legislature hereby finds and 
12 declares that said land is peculiarly suited for such use 
13 and will, if so sold for such use, produce tax revenues 
14 for said county equal to or in excess of the fair market 
15 value of the said property. The Legislature hereby finds 
16 and declares that the said county court has negotiated, 
17 subject to authorization by the Legislature, the sale of a 
18 portion thereof containing approximately five acres to 
19 said Interstate Manufacturing Company, a corporation, 
20 for the price and sum of three thousand dollars and the 
21 sale of another portion thereof containing approximately 
22 thirty-eight acres to said Norris Industries, Inc., a corpora-
23 tion, for the price and sum of ten thousand dollars; that 
24 the said proposed sales include also the necessary in-
25 gress, egress and utility easements to and from said re-
26 spective properties and the public highway and utility 
27 lines; that a substantial investment will be necessary by 
28 said Norris Industries, Inc., a corporation, to level said 
29 land and improve the same for industrial use; that both 
30 of said corporations will provide substantial employment, 
31 and income and tax revenues to said county; and that in 
32 the particular circumstances existing in regard to the 
33 said property, the method of accomplishing its industrial 
34 development, which is hereby declared to be a public 
35 purpose, would be best accomplished by the method set 

36 forth in this section. 

37 Based upon the above legislative findings and declara-
38 tions, the county court of Roane county, notwithstanding 

39 any provision of general law relating to sale or lease of 
40 lands by county courts to the contrary, is hereby autho-
41 rized and empowered to sell and convey a portion con-
42 taining approximately five acres of that certain tract or 

43 parcel of land known as the Roane county industrial 

44 park, situate in Spencer magisterial district, Roane coun-
45 ty, to Interstate Manufacturing Company, a corporation, 
46 for the price and sum of three thousand dollars, under 
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47 such other terms and conditions as, in the sole discretion 
48 of the said county court, will insure the use of the said 
49 land for the public purpose of industrial development. 

50 Based upon the above legislative findings and declara-
51 tions, the county court of Roane county, notwithstanding 

· 52 any provision of general law relating to sale or lease of 
53 lands by county courts to the contrary, is hereby autho-
54 rized and empowered to sell and convey a portion con-
55 taining approximately thirty-eight acres of tha,t certain 
56 tract or parcel of land known as the Roane county in-
57 dustrial park, formerly the Roane county airport, situate 
58 in Spencer magisterial district, Roane county, to Norris 
59 Industries, Inc., a corporation, for the price and sum of 
60 ten thousand dollars, under such other terms and condi-
61 tions as in the sole discretion of the said county court, 
62 will insure the use of the said land for the public pur-
63 pose of industrial development: 

CHAPTER 152 
{K. II. 643-By Mr. Pauley and Mr. McKenzie} 

f Passed March I, 1974; in effect from p8.$$age. Approved by the Oovernor.J 

AN ACT to authorize the City of Welch, a municipal corporation, 
in the County of McDowell, West Virginia, to lease a certain 
parcel of real property and permit the lessee or lessees of 
said property to use the same for private purposes, the said 
parcel of real property as herein described being a portion of 
parcel number one, containing some four and thirteen one
hundredth acres, conveyed to the City of Welch by the Nor
folk and Western Railway Company by deed dated February 16, 
1962, and of record as herein specified. 

WHEREAS, In order to relieve traffic congestion, the City of 
Welch is desirous of leasing a portion of the parcels conveyed to 
said City by the Norfolk and Western Railway Company by deed 
dated February 16, 1962, to a lessee or lessees to be used by said 
lessee or lessees for private purposes, and in order to do so must have 
authorization by the Legislature; therefore, 
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Be it enacted by the Legislature of West Virginia: 

LEASE OF CERTAIN REAL PROPERTY BY CITY OF WELCH. 

§1, Authorizing the City of Welch to lease certain real property. 

1 The City of Welch, a municipal corporation, in the County 
2 of McDowell, West Virginia, is hereby authorized to lease a 
3 parcel of the real property conveyed to it by the Norfolk and 
4 Western Railway Company by deed dated February 16, 1962, 
5 and of record in Deed Book No. 256, page 287, in the Office 
6 of the Clerk of the County Court of McDowell County, which 
7 parcel to be leased is described as follows: 

8 Beginning at point in the northeasterly boundary of land 
9 conveyed to the City of Welch by the Norfolk and Western 

10 Railway Company, recorded in the Office of the Clerk of 
11 the County Court of McDowell County in Deed Book No. 
12 256, Page No. 287, at about Station 710+48.70; thence 
13 with said property line for a distance of 250.00' on a radius 
14 of 1128.10'; thence with said property line for a distance of 
15 80.00' to a point on a radius curve of 421.67'; thence S 41 ° 
16 00' E 47.50' to a point in the northwest edge of the side-
17 walk on the northwesterly end of the City Hall Building of 
18 the City of Welch; thence N 49° 00' E 247.00', more or 
19 less, to a point in the street 12.30' from the northeasterly 
20 comer of the Welch City Hall Building; thence S 41 ° 00' 
21 E 67.00' parallel to and 4' from the eastern line of the afore-
22 said Welch City Hall to the center line of the old Norfolk 
23 and Western Railway tracks; thence with the center line of 
24 the aforesaid tracks 120.00' to a point; thence leaving cen-
25 ter line of aforesaid tracks and with the western line of 
26 Parcel No. 1, N 55° 00' W 120.00' to the point of begin-
27 ning, containing 0.51 acres, more or less. 



RESOLUTIONS 

HOUSE CONCURRENT RESOLUTION NO. 5 

(By Mr. Morasco) 

{Adopted Februuy 8, 1974] 

Memorializing the Federal Energy Administration to consider 
the feasibility of implementation of a hydroelectric facility at 
the Tygart Dam, Taylor County, West Virginia, as a means of 
providing an additional source of electricity during the energy 
crisis. 

WHEREAS, The recent energy crisis necessitates full utilization of 
all energy producing resources; and 

WHEREAS, A possible source of clean and efficient energy for 
production of hydroelectric power now exists at the Tygart Dam, 
near Grafton in Taylor County; and 

WHEREAS, The Tygart Dam was constructed in 1938 with the 
possible potential for conversion to the production of hydroelectric 
power; and 

WHEREAS, Now is the time for the study of the feasibility and 
potential for production of hydroelectric power at the Tygart Dam 
by the appropriate agency charged with responsibility of administering 
energy resources; therefore, be it 

Resolved by the Legislature of West Virginia: 

That it memorialiu the Federal Energy Administration to study 
the feasibility and potential for production of hydroelectric power 
at the Tygart Dam, Taylor County, West Virginia; and be it 

Further Resolved, That true copies of this resolution be sent to 
the Honorable William Simon, Director, Federal Energy Administra
tion, Washington, D. C., to members of the West Virginia Congres
sional Delegation, to the Clerk of the United States Senate, to the 
Clerk of the United States House of Representatives, to the United 
States Anny Corps of Engineers, Pittsburgh District, Pittsburgh, 
Pennsylvania 15219 and to the West Virginia Department of Natural 

Resources. 

937 
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HOUSE CONCURRENT RESOLUTION NO. 19 

(Originating in the Committee on Health and Welfare) 
. , . 

[Adopted February 15, 1974] 

Directing attention to the situation within the State regarding the 
need for more extensive training of licensed practical nurse 
candidates in the field of geriatric care and calling for the 
West Virginia State Board of Examiners for Licensed Practical 

· Nurses and the assistant superintendent of Vocational Adult 
Education, West Virginia Department of Education, to institute 
appropriate instructional programs for increased training in 
this area of geriatric care. 

WHEREAS, The federal government and state governments have 
the duty to care for their aged citizens; and 

WHEREAS, The Committee on Health and Welfare of the House of 
Delegates concurs with certain pertinent findings of a study done 
by the subcommittee to study aged citizen programs of the Joint 
Committee on Government and Finance pursuant to the authority of 
House Concurrent Resolution No. 15, adopted January 25, 1973; to 
wit, that there is a need for additional training in certain areas 
of licensed practical nurse study, one of which is geriatric care; and 

WHEREAS, The Legislature of the State of West Virginia is desirous 
of maintaining continued high standards for licensure of practical 
nurses; therefore, be it 

Resolved by the Legislature of West Virginia: 

That the Legislature of the State of West Virginia and its aged 
citizens hereby direct attention to the need for more extensive training 
of licensed practical nurse candidates in the field of geriatric care 
and call upon the West Virginia State Board of Examiners for 
Licensed Practical Nurses and the assistant superintendent of Voca
tional Adult Education, West Virginia Department of Education, 
to act forthwith in mandating an adjusted curriculum to reinforce 
the current units of instruction being presented to licensed practical 
nurse candidates in the area of geriatric care; and, be it 

Further Resolved, That the Clerk of the House of Delegates be 
directed to cause copies of this resolution to be forwarded to Jane 
D. Alderman, R. N., executive secretary, West Virginia Board of 
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Examiners for Licensed Practical Nurses, and C. E. Burdette, 
assistant state superintendent of Vocational Adult Education, West 
Virginia Department of Education. 

COMMITIEE SUBSTITUTE 
FOR 

HOUSE CONCURRENT RESOLUTION NO. 22 

(By Mr. Jolliffe and Mr. Moats) 

[Adopted March '• I 974] 

Creating a Commission on Establishment and Rearrangement of 
Judicial Circuits and prescribing its power and duties. 

WHEREAS, Since the original judicial circuits were established by 
the Constitution, the number of circuits have been increased from 
time to time and in recent years new circuits have been superimposed 
upon existing circuits, all these changes being made without a 
thorough study being made of a realignment of circuits with the view 
of achieving the most effective system for the administration of 
justice; and 

WHEREAS, The existing circuits have been established at random 
without consideration of work loads of judges resulting from litigation 
in the various areas of the State, and without regard to inconvenience 
to judges and litigants due to territory embraced in circuits, and 
without providing for expeditious trails of actions and other important 
factors necessary to provide the best judicial system; and 

WHEREAS, The Constitution requires that rearrangement of judicial 
circuits shall be made only at a session of the Legislature next pre
ceding the election of judges; therefore, be it 

Resolved by the Legislature of West Virginia: 

That there is hereby created a Commission on Establishment and 
Rearrangement of Judicial Circuits. The Commission shall consist of 
fifteen members as follows: Three members of the State Senate, to 
be appointed by the President of the Senate; three members of the 
House of Delegates, to be appointed by the Speaker of the House; 
three members of the West Virginia State Bar, to be appointed by the 

president of that organization; three members of the West Virginia 
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Bar Association, to be appointed by the president of the Association; 
and three members of the West Virginia Judicial Association, to be 
appointed by the president of said Association. 

The persons herein authorized to appoint members of the Commis
sion shall forthwith make such appointments and submit the names of 
the persons appointed to the Clerks of the two Houses of the Legis
lature, but the making of such appointments shall be coordinated so 
that no fewer than three persons shall be appointed from each 
congressional district. 

It shall be the duty of the Commission to review the existing 
arrangement of judicial circuits, and to examine the work load of 
judges in the various circuits, the geographical areas embraced in 
such circuits, population and other factors pertinent to conducting 
a comprehensive study of the need and advisability of realigning 
existing circuits and establishing new circuits; and to report its 
recommendations to the Legislature not later than December 15, 
1974, together with drafts of legislation necessary to carry out such 
recommendations as it shall make. 

The Commission is hereby authorized to employ a reporter and 
such other clerical and technical aides as may be necessary to assist 
it in the discharge of its duties. The executive secretary of the 
West Virginia Judicial Council shall be ex officio secretary of the 
Commission. 

The Commission shall be appointed and hold its first meeting 
within sixty days after the adoption of this resolution. At its organi
zational meeting it shall select a chairman and such other officers 
as it may deem advisable. 

The members of the Commission shall be entitled to such expenses 
as are now provided for members of the Joint Committee on Govern
ment and Finance, and such expenses and any other expenses neces

sary to conduct this study and prepare a report shall be paid from 
legislative appropriations to the Joint Committee on Government 
and Finance. 

The services of full-time legislative personnel and all legislative 
facilities shall be made available to the Commission. 
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HOUSE CONCURRENT RESOLUTION NO 24 

(By Mr. Shingleton) 

(AdOpted March 9, t 974) 

941 

Expressing the sentiment of the Legislature of West Virginia on 
the desirability of including in contracts entered into by State 
agencies suitable and appropriate clauses allowing relief to 
parties when nonperformance or delayed performance occurs as 
a result of energy or materials shortages. 

WHEREAS, The Nation and West Virginia are being seriously 
affected by shortages of energy resources and necessary materials 
which may continue for a period of many years; and 

WHEREAS, Parties desirous of bidding on contracts with various 
state agencies or who enter into such contracts are faced with in
creasing uncertainties as to their ability to timely and fully performed 
as a result of such shortages; and 

WHEREAS, Such uncertainties may cause greatly increased costs 
to the State as it contracts for goods and services, particularly for 
goods and services to be delivered or performed in the future; and 

WHEREAS, It is believed that such uncertainties, and thereby costs, 
can be reduced by the employment of suitable and appropriate con
tractual provisions addressed thereto; therefore, be it 

Resolved by the Legislature of West Virginia: 

That all agencies of the State which contract for goods and 
services, and particularly those agencies which contract for goods 
and services to be delivered or performed in the future, be urged to 

take steps necessary to include in such contracts appropriate and 
suitable provisions which will provide equitable relief from the 
vagaries and uncertainties of the supply of energy resources and 
materials, including, but not limited to, provisions providing relief 
from late-performance penalties; and, be it 

Further Resolved, That the Clerk of the House of Delegates is 
hereby directed to send a copy of this resolution to the Governor 
and the Commissioner of Finance and Administration. 
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HOUSE CONCURRENT RESOLUTION NO. 37 

(By Mr. Teets) 

[Adapted March 12, 1974] 

Urging and requesting the National Railroad Passenger Corporation, 
commonly known as "Amtrak," to institute passenger train 
service on an experimental basis between Cumberland, Mary
land and St. Louis, Missouri. 

WHEREAS, The Nation is confronted with a major energy crisis 
and fuel shortage; and 

WHEREAS, All reasonable means should be used to remedy or 
alleviate the existing problem; and 

WHEREAS, Passenger train service between Cumberland, Maryland, 
and St. Louis, Missouri, would serve some of the most important and 
populous areas in the United States; therefore, be it 

Resolved by the Legislature of West Virginia: 

That the National Railroad Passenger Corporation is hereby 
urged and requested to institute passenger train service on an 
experimental basis between Cumberland, Maryland, and St. Louis, 
Missouri, and, if it is successful, to continue such service on a 
permanent basis; and, be it 

Further Resolved, That the Clerk of the House of Delegates send 
copies of this resolution to the Secretary of the United States Depart
ment of Transportation, the Secretary of the Interstate Commerce 
Commission, the Director of the National Railroad Passenger Cor
poration and members of the West Virginia Congressional Delegation. 

HOUSE CONCURRENT RESOLUTION NO. 65 

(Br. Mr. Sommerville) 

[Adopted March 12, 1974] 

Requesting the Governor to designate May 1 of each year as LAW 
DAY U.S.A. 

WHEREAS, In order to rededicate West Virginia to the principles of 
the democratic form of government and emphasize ours as a govern-
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ment of law and not of men; and to further the philosophy that the 
welfare of the people shall be the supreme law; therefore, be it 

Resolved by the Legislature of West Virginia: 

That the Governor of West Virginia is hereby requested to 
designate and proclaim May 1 of each year as LAW DAY U.S.A.; 
and, be it 

Further Resolved, That it is not the purpose of this resolution to 
declare another legal holiday; but a day for rededication by the citi
zens of West Virginia to the principles of democracy, a respect for 
law that is so vital to the democratic way of life, and to the support 
of our state and federal courts which uphold and safeguard individual 
rights and liberties. 

SENATE CONCURRENT RESOLUTION NO. 19 

. (By Mr. Gainer) 

(Adopted Fcbnia,y 23, 1974] 

Requesting the West Virginia Board of Regents to provide adequate 
greenhouse space at West Virginia University necessary for 
conducting research on native ornamental plants and developing 
selections of those plants in quantities sufficient to make 
them available to West Virginia Nurserymen. 

WHEREAS, West Virginia University, a land grant higher education 
institution has been conducting important breeding propagation and 
exploration research for West Virginia Nurserymen on hollies, azal
eas, rhododendron and other native ornamental plants for over 
twenty years; and 

WHEREAS, West Virginia Nurserymen have cooperated in this 
research program for over ten years; and 

WHEREAS, Ten holly selections have been developed and are being 
released cooperatively by the United States Department of Agricul
ture and West Virginia University; and 

WHEREAS, Greenhouse space now provided for this research and 
development of selections, so vital to expansion of the nursery 

industry, is inadequate; therefore, be it 
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Resolved by the Legislature of West Virginia: 

That the West Virginia Board of Regents is hereby requested to 
provide adequate greenhouse space at West Virginia University 
necessary for conducting breeding propagation and exploration 
researeh on native ornamental plants and developing selections of 
those plants in quantities sufficient to make them available to West 
Virginia Nurserymen; and, be it 

Further Resolved, That the Clerk of the Senate send a copy of 
this resolution to each member of the West Virginia Board of Regents 
and to its Chancellor. 

SENATE CONCURRENT RESOLUTION NO. 27 

(By Mr. Dillon) 

(Adopted Man:h 5, 1974] 

Authorizing and requesting the West Virginia Water Festival to 
have a medal or similar artifact designed and struck. 

WHEREAS, The West Virginia Water Festival based at Hinton, 
West Virginia, has grown and developed into an event of great 
significance for Summers County and all of West Virginia; and 

WHEREAS, The exhibition of water and boating skills at the West 
Virginia Water Festival demonstrates the versatility, art and beauty of 
water sports; and 

WHEREAS, The 1974 West Virginia Water Festival promises to be 
the finest festival of its kind anywhere in the United States; therefore, 
be it 

Resolved by the Legislature of West Virginia: 

That the West Virginia Water Festival, Inc., a corporation, is 
hereby authorized and requested to have an official medal or other 
artifact designed and struck commemorating the 1974 West Virginia 
Water Festival and such other matter as the Board of Directors of 
such corporation shall deem appropriate and to make such medal or 
artifact available to the public; and, be it 

Further Resolved, That the Clerk of the Senate send a copy of this 
resolution to each member of the Board of Directors of the West Vir� 
ginia Water Festival, Inc. 
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SENATE CONCURRENT RESOLUTION NO. 33 

(By Mr. Hatfield and Mr. Jones) 

[Adopted March 9, 1974) 

945 

Commending the United Mine Workers of America, urging its 
Executive Board to select a headquarters site in West Virginia 
and extending a warm welcome to the national leadership and 
their families. 

WHEREAS, The United Mine Workers of America is to be com
mended for having wisely decided to move its national union head
quarters to the heartland of coal production in the United States; 
and 

WHEREAS, The State of West Virginia is preeminently suited for 
selection as the site for the national headquarters because it is 
located in the geographic center of the greatest coal producing region 
in the world; and 

WHEREAS, West Virginia, the birthplace of the labor movement 
in the coal industry, not only enjoys a worldwide reputation as the 
center of coal production but the residents of this State are noted 
for their friendly attitude and hospitality; therefore, be it 

Resolved by the Legislature of West Virginia: 

That the United Mine Workers of America, and its membership 
is hereby commended for its many contributions to the State of 
West Virginia and the Executive Board thereof is sincerely urged to 
select a location in West Virginia for that union's national head
quarters; and, be it 

Further Resolved, That the Executive Board of the United Mine 
Workers of America is hereby assured that the people of this State will 
extend a warm welcome to the national leadership of the United Mine 
Workers and to their families; and, be it 

Further Resolved, That the Oerk of the Senate transmit copies 
of this resolution to the President and each member of the Executive 
Board of the United Mine Workers of America. 
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Resolutions authorizing and continuing smdies by the Joint Com
mittee on Government and Finance: 

(Since these resolutions take the same general form, they are listed 
herein by subject only. They may be found in the House and 

. Senate Journals of the session, and are indexed under tabular 
indices of House and Senate Concurrent Resolutions in the Jour• 
nals of the session.) 

House Concurrent 
12. Fire services 
28. Orphan roads · 
35. Health insurance 
40. Public employee retirement 
44. State aid school formula 
50. Dredging of creeks 
61. Flood insurance 
66. Controlled substances 

Senate Concurrent 
6. Land use 
9. Duplication of federal services by the State 

25. Administration of Workmen's Compensation Fund 
28. Aged Citizens, Programs, etc.; Civil Procedure; Coal Mining; Coal 

Waste Disposal; Consolidation of Environmental Agencies; Criminal 
and Juvenile Laws; Economic and Industrial Growth of the State; 
Elk River, Pollution, etc.; Exceptional Children; Family Physicians; 
Highway Safety Program; Institutional Reorganization; Legislative 
Data Processing; Manufacturing, Employment, etc.; No-Fault In
surance; Penal System; Scenic Railroad; School Personnel; State Park 
System; Taxation; and W.V.U. Medical School Admissions 

31. Recodification of school law 
35. Regulation, control and financing political campaigns 

COMMITTEE SUBSTITUTE 

FOR 

SENATE JOINT RESOLUTION NO. 6 

(By Mr. Palumbo) 

[Adopted March 9, 1974} 

Proposing an amendment to the Constitution of the State of 

West Virginia, amending section thirteen, arllicle three, 

and art.icle eight thereof; and amending article nine there

of by adding thereto five new �ections, des:i��ted soot.ions 

nine through thirteen, all relating to the jud1c1ary and the 
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judicial functions of the State and to county government; 
numbering and designating such proposed amendment; 
and providing -a summarized statement of the purpose of 
such proposed amendment. 

Resolved by the Legislature of West Virginia, two thirds of 
the members elected to each house agreeing thereto: 

That the question of ratification or rejection of an amend
ment to the Constitution of the State of West Virginia be sub
mitted to the voters of the State at the next general election 
to be held in the yea:r one thousand nine hundred seventy-four, 
or a,t any special election held prior thereto for the purpose of 
presenting to the voters of the State the question of ra,tification 
or rejection of one or more constitutional amendments, which 
proposed amendment is that section thirteen, article three, and 
article eight thereof be amended; and that article nine be 
amended by adding thereto five new sections, designated sec
tions nine through thirteen, all to read as follows: 

ARTICLE m. BILL OF RIGHTS. 

§13. Right of jury trial. 

In suits at common law, where the value in controversy 
exceeds twenty dollars exclusive of interest and costs, the 
right of trial by jury, if required by either party, shall be pre
served; and in such suit in a court of limited jurisdiction a 
jury shall consist of six persons. No fact tried by a jury shall 
be otherwise reexamined in any case than according to rule 
of court or law. 

ARTICLE vm. THE lUDICIARY. 

§1. Judicial power. 

The judicial power of the State shall be vested solely in a 
supreme court of appeals and in the circuit courts, and in such 
intermediate appellate courts and magistrate courts as shall 
be hereafter established by the Legislature, and in the justices, 
judges and magistrates of such courts. 

§2. Supreme court of appeals. 

The supreme court of appeals shall consist of :five justices. 
A majority of the justices of the court shall constitute a quorum 
for the transaction of business. 
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The justices shall be elected by the voters of the State for 
a term of twelve years, unless sooner removed or retired as 
authorized in this article. The Legislature may prescribe by 
law whether the election of such justices is to be on a partisan 
or nonpartisan basis. 

Provision shall be made by rules of the supreme court of 
appeals for the selection of a member of the court to serve as 
chief justice thereof. If the chief justice is temporarily dis
qualified or unable to serve, one of the justices of the court 
designated in accordance with the rules of the court shall 
serve temporarily in his stead. 

When any justice is temporarily disqualified or unable to 
serve, the chief justice may assign a judge of a circuit court 
or of an intermediate appellate court to serve from time to 
time in his stead. 

§3. Supreme court of appeals; jurisdiction and powers; offi
cers and employees; terms. 

The supreme court of appeals shall have original jurisdiction 
of proceedings in habeas corpus, mandamus, prohibition and 
certiorari. 

The court shall have appellate jurisdiction in civil cases at 
law where the matter in controversy, exclusive of interest and 
costs, is of greater value or amount than three hundred dollars 
unless such value or amount is increased by the Legislature; 
in civi!l cases in equity; in controversies concerning the title 
or boundaries of land; in proceedings in quo warranto, habeas 
corpus, mandamus, prohibition and certiorari; and in cases 
involving personal freedom or the constitutionality of a law. 
It shall have appellate jurisdiction in criminal cases, where 
there has been a conviction for a felony or misdemeanor in a 
circuit court, and such appellate jurisdiction as may be con
ferred upon it by law where there has been such a conviction 
in any other court. In criminal proceedings relating to the pub
lic revenue, the right of appeal shall belong to the State as well 
as to the defendant. It shall have such other appellate juris
diction, in both civil and criminal cases, as may be prescribed 
by law. 

The court shall have power to promulgate rules for all cases 
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and proceedings, civil and criminal, for all of the courts of the 
State relating to writs, warrants, process, practice and proce
dure, which shall have the force and effect of law. 

The court shall have general supervisory control over all 
intermediate appellate courts, circuit courts and magistrate 
courts. The chief justice shall be the administrative head of 
all the courts. He may assign a judge from one intermediate 
appellate court to another, from one circuit court to another, 
or from one magistrate court to another, for temporary service. 
The court shall appoint an administrative director to serve at 
its pleasure at a salary to be fixed by the court. The adminis
trative director shall, under the direction of the chief justice, 
prepare and submit a budget for the court. 

The officers and employees of the supreme court of appeals, 
including the clerk and the law librarian, shall be appointed 
and may be removed by the court. Their duties and compen
sation shall be prescribed by the court. 

The number, times and places of the terms of the supreme 
court of appeals shall be prescribed by law. There shall be 
at least two terms of the court held annually. 

§4. Writ of error, supersedeas and appeal; scope and form of 
decisions. 

A writ of error, supersedeas or appeal shall be allowed by 
the supreme court of appeals, or a justice thereof, only upon 
a petition assigning error in the judgment or proceedings of a 
court and then only after the court, or a justice thereof, shall 
have examined and considered the record and is satisfied that 
there probably is error in the record, or that it presents a point 
proper for the consideration of the court. 

No decision rendered by the court shall be considered as 
binding authority upon any court, except in the particular case 
decided, unless a majority of the justices of the court concur 
in such decision. 

When a judgment or order of another court is reversed, modi
fied or affirmed by the court, every point fairly arising upon 
the record shall be considered and decided; the reasons there
for shall be concisely stated in writing and preserved with the 
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record; and it shall be the duty of the court to prepare a syl
labus of the points adjudicated in each case in which an opinion 
is written and in which a majority of the justices thereof con
curred, which shall be prefixed to the published report of the 
case. 

§5. Circuit courts. 

The judge or judges of each circuit court shall be elected by 
the voters of the circuit for a term of eight years, unless sooner 
removed or retired as authorized in this article. The Legis
lature may prescribe by law whether the election of such 
judges is to be on a partisan or nonpartisan basis. Upon the ef
fective date of this article, each statutory court of record of 
limited jurisdiction existing in the State immediately prior to 
such effective date shall become part of the circuit court for the 
circuit in which it presently exists, and each such judge of 
such statutory court of record of limited jurisdiction shall 
thereupon become a judge of such circuit court. During his 
continuance in office, a judge of a circuit court shall reside in 
the circuit of which he is ,a judge. 

The Legislature may increase, or other than during term 
of office decrease, the number of circuit judges within any cir
cuit. The judicial circuits in existence on the effective date 
of this article shall remain as so constituted until changed by 
law, and the Legislature, at ·any session thereof held in the odd
numbered year next preceding the time for the full term elec
tion of the judges thereof, may rearrange the circuits and may 
increase or diminish the number of circuits. A judge of a circuit 
court in office at the time of any such change shall continue 
as a judge of the circuit in which he shall continue to reside 
after such change until his term shall expire, unless sooner 
removed or retired as authorized in this article. 

There shall be at least one judge for each circuit court and 
as many more as may be necessary to transact the business of 
such court. U there be two or more judges of a circuit court, 
provision shall be made by rules of such circuit court for the 
selection of one of such judges to serve as chief judge thereof. 
U the chief judge is temporarily disqualified or unable to serve, 
one of the judges of the circuit court designated in accordance 
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with the rules of such court shall serve temporarily in his 
stead. 

The supreme court of appeals shall provide for dividing the 
business of those circuits in which there shall be more than 
one judge between the judges thereof so as to promote and 
secure the convenient and expeditious transaction of such 
business. 

In every county in the State the circuit court for such county 
shall sit at least three times in each year. The supreme court 

of appeals shall designate the times at which each circuit court 
shall sit, but until this action is taken by the supreme court 
of appeals, each circuit court shall sit at the times prescribed by 

law. If there be two or more judges of a circuit court, such 
judges may hold court in the same county or in different coun
ties within the circuit at the same time or at different times. 

§6. Circuit court; jurisdiction, authority and power. 

Circuit courts shall have control of all proceedings before 
magistrate courts by mandamus, prohibition and certiorari. 

Circuit courts shall have original and general jurisdiction 
of all civil cases at law where the value or amount in contro
versy, exclusive of interest and costs, exceeds one hundred 
dollars unless such value or amount is increased by the Legis
lature; of all civil cases in equity; of proceedings in habeas 
corpus, mandamus, quo warranto, prohibition and certiorari; 
and of all crimes and misdemeanors. On and after January 
one, one thousand nine hundred seventy-six, the Legislature 
may provide that all matters of probate, the appointment and 
qualification of personal representatives, guardians, commit
tees and curators, and the settlements of their accounts, shall 
be vested exclusively in circuit courts or their officers, but 
until such time as the Legislature provides otherwise, juris
diction in such matters shall remain in the county commissions 
or tribunals existing in lieu thereof or the officers of such 
county commissions or tribunals. 

Circuit courts shall have appellate jurisdiction in all cases, 
civil and criminal, where an appeal, writ of error or super
sedeas is allowed by law to the judgment or proceedings of 
any magistrate court, unless such jurisdiction is conferred by 
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law exclusively upon an intermediate appellate court or the 
supreme court of appeals. 

Circuit courts shall also have such other jurisdiction, au
thority or power, original or appellate or concurrent, as may 
be prescribed by law. 

Subject to the approval of the supreme court of appeals, 
each circuit court shall have the authority and power to 
establish local rules to govern the court. 

Subject to the supervisory control of the supreme court of 
appeals, each circuit court shall have general supervisory con
trol over all magistrate courts in the circuit. Under the di
rection of the chief justice of the supreme court of appeals, 
the judge of the circuit court, or the chief judge thereof if 
there be more than one judge of the circuit court, shall be 
the administrative head of the circuit court and all magistrate 
courts in the circuit. 

§7. General provisions relating to justices, judges and magis
trates. 

All justices, judges and magistrates must be residents of 
this State and shall be commissioned by the governor. No 
person may hereafter be elected as a justice of the supreme 
court of appeals unless he has been admitted to practice law 
for at least ten years prior to his election, and no person may 
hereafter be elected as a judge of a circuit court unless he 
has been admitted to practice law for at least five years prior 
to his election. 

Justices, judges and magistrates shall receive the salaries 
fixed by- law, which shall be paid entirely out of the state 
treasury, and which may be increased but shall not be dimin
ished during their term of office, and they shall receive ex
penses as provided by law. The salary of a circuit judge shall 
also not be diminished during his term of office by virtue of 
the statutory courts of record of limited jurisdiction of his 
circuit becoming a part of such circuit as provided in section 
five of this article. 

Any justice of the supreme court of appeals and any judge 
of any circuit court, including any statutory court of record 
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of limited jurisdiction which becomes a part of a circuit court 
by virtue of section five of this article, in office on the effective 
date of this article shall continue in office until his term shall 
expire, unless sooner removed or retired as authorized in this 
article: PTovided, That as to the term of any judge of a statu
tory court of record of limited jurisdiction which does not ex
pire on the thirty-first day of December, one thousand nine 
hundred seventy-six, the following provisions shall govern and 
control unless any such judges shall be sooner removed or 
retired as authorized in this article: (1) If the term would 
otherwise expire before the thirty-first day of December, one 
thousand nine hundred seventy-six, such term shall continue 
through and expire on said thirty-first day of December, one 
thousand nine hundred seventy-six, (2) if the term would 
otherwise expire on the first day of January, one thousand 
nine hundred seventy-seven, such term shall terminate and 
expire on the thirty-first day of December, one thousand nine 
hundred seventy-six, and (3) if the term would otherwise ex
pire after the thirty-first day of December, one thousand nine 
hundred seventy-six, but other than on the first day of January, 
one thousand nine hundred seventy-seven, such term shall 
continue through and expire on the thirty-first day of Decem
ber, one thousand nine hundred eighty-four. 

No justice, judge or magistrate shall hold any other office, 
or accept any appointment or public trust, under this or any 
other government; nor shall he become a candidate for any 
elective public office or nomination thereto, except a judicial 
office; and the violation of any of these provisions shall vacate 
his judicial office. No justice of the supreme court of appeals 
or judge of an intermediate appellate court or of a circuit 
court shall practice the profession of law during the term of 
his office, but magistrates who are licensed to practice this 
profession may practice law except to the extent prohibited 
by the Legislature. 

If from any cause a vacancy shall occur in the office of a 
justice of the supreme court of appeals or a judge of a circuit 
court, the governor shall issue a directive of election to fill 
such vacancy in the manner prescribed by law for electing a 
justice or judge of the court in which the vacancy �xists, and 
the justice or judge shall be elected for the unexpired term; 
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and in the meantime, the governor shall fill such vacancy by 
appointment until a justice or judge shall be elected and 
qualified. If the unexpired term be less than two years, or 
such additional period, not exceeding a total of three years, as 
may be prescribed by law, the governor shall fill such vacancy 
by appointment for the unexpired term. 

§8. Censure, temporary suspension and retirement of justices, 
judges and magistrates; removal. 

Under its inherent rule-making power, which is hereby 
declared, the supreme court of appeals shall, from time to time, 
prescribe, adopt, promulgate and amend rules prescribing a 
judicial code of ethics, and a code of regulations and standards 
of conduct and performances for justices, judges and magis
trates, along with sanctions and penalties for any violation 
thereof, and the supreme court of appeals is authorized to 
censure or temporarily suspend any justice, judge or magis
trate having the judicial power of the State, including one of 
its own members, for any violation of any such code of ethics, 
code of regulations and standards, or to retire any such justice, 
judge or magistrate who is eligible for retirement under the 
West Virginia judges' retirement system (or any successor or 
substituted retirement system for justices, judges and magis
trates of this State) and who, because of advancing years and 
attendant physical or mental incapacity, should not, in the 
opinion of the supreme court of appeals, continue to serve as 
a justice, judge or magistrate. 

No justice, judge or magistrate shall be censured, tempo
rarily suspended or retired under the provisions of this section 
unless he shall have been afforded the right to have a hearing 
before the supreme court of appeals, nor unless he shall have 
received notice of the proceedings, with a statement of the 
cause or causes alleged for his censure, temporary suspension 
or retirement, at least twenty days before the day on which 
the proceeding is to commence. No justice of the supreme 
court of appeals may be temporarily suspended or retired un
less all of the other justices concur in such temporary suspen
sion or retirement. When rules herein authorized are pre
scribed, adopted and promulgated, they shall supersede aH 
laws and parts of laws in conflict therewith, and such laws 
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shall be and become of no further force or effect to the extent 
of such conflict. 

A retired justice or judge may, with his permission and 
with the approval of the supreme court of appeals, be recalled 
by the chief justice of the supreme cour:t of appeals for tem
porary assignment as a justice of the supreme court of appeals, 
or judge of an intermediate appellate court, a circuit court or 
a magistrate court. 

A justice or judge may be removed only by impeachment 
in accordance with the provisions of section nine, article four 
of this Constitution. A magistrate may be removed from office 
in the manner provided by law for the removal of county 
officers. 

§9. Clerks of circuit courts. 

The voters of each county shall elect a clerk of the circuit 
court, whose term of office shall be six years; his duties, respon
sibilities, compensation and the manner of removing him from 
office shall be prescribed by law. Whenever the clerk shall 
be so situated as to make it improper for him to act in any 
matter, a clerk to act therein shall be appointed by the judge 
of the circuit court or the chief judge thereof, if there be more 
than one judge of the circuit court. Vacancies shall be filled in 
the manner prescribed by law. A clerk of the circuit court in 
office on the effective date of this ,article shall continue in office 
until his term shall expire, unless sooner removed in the man
ner prescribed by law. 

§10. Magistrate courts. 

The Legislature shall establish in each county a magistrate 
court or courts with the right of appeal as prescribed by law. 
Such courts shall be courts of record if so prescribed by law. 

The Legislature shall determine the qualifications and the 
number of magistrates for each such court to be elected by 
the voters of the county, and the Legislature may prescribe 
by law whether the election of such magistrates is to be on a 
partisan or nonpartisan basis: Provided, That any person in 
office as a justice of the peace of this State on the effective 
date of this article and who has served as a justice of the peace 
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of this State for at least one year prior to such effective date 
shall, insofar as any qualifications established by the Legis
lature for the office of magistrate are concerned and notwith
standing the same, be deemed qualified for life to run for elec
tion as a magistrate of any such court: And provided further, 
That the Legislature shall not have the power to require that 
a magistrate be a person licensed to practice the profession of 
law, nor shall any justice or judge of any higher court establish 
any rules which by their nature would dictate or mandate that 
a magistrate be a person licensed to practice the profession of 
law. The magistrates of such courts shall hold their offices 
for the term of four years unless sooner removed or retired 
as authorized in this article. The Legislature shall also deter
mine the number of officers to be selected for each such court 
and the manner of their selection. During his continuance in 
office a magistrate or officer of such a cour.t shall reside in the 
county for which he is elected or selected. The Legislature 
shall prescribe by law for the filling of any vacancy in the 
office of a magistrate or officer of such court. 

The jurisdiction of a magistrate court shall extend through
out ,the county for which it is established, shall be uniform for 
all counties of the State and shall be subject to such regulations 
as to venue of actions and the counties in which process may 
be executed or served on parties or witnesses as may be pre
scribed by law. The times and places for holding such courts 
shall be designated or determined in such manner as shall be 
prescribed by law. 

Magistrate courts shall have such original jurisdiction in 
criminal matters as may be prescribed by law, but no person 
shall be convicted or sentenced for a felony in such courts. 
In criminal cases, the procedure may be by information or 
warrant of arrest, without presentment or indictment by a 
grand jury. Such courts shall have original jurisdiction in all 
civil cases at law wherein the value or amount in controversy, 
exclusive of interest and costs, shall not exceed fifteen hundred 
dollars, unless such amount and value shall be increased by 
the Legislature, except such civil matters as may be excluded 
from their jurisdiction by law; and, to the extent provided by 
law, in proceedings involving real estate when the title thereto 
is not in controversy. No judgment of a magistrate in any pro-
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ceeding involving real estate or any right pertaining thereto 
shall bar the title of any party or any remedy therefor. 

The division of the business of a magistrate court in any 
county in which there shall be more than one magistrate of 
such court between the magistrates thereof so as to promote 
and secure the convenient and expeditious transaction of such 
business shall be determined in such manner or by such method 
as shall be prescribed by the judge of the circuit court of such 
county, or the chief judge thereof, if there be more than one 
judge of such circuit court. 

In a trial by jury in a magistrate court, the jury shall consist 
of six jurors who are qualified as prescribed by law. 

No magistrate or any officer of a magistrate court shall be 
compensated for his services on a fee basis or receive to his 
own use for his services any pecuniary compensation, reward 
or benefit other than the salary prescribed by law. 

§11. Municipal courts. 

The Legislature may provide for the establishment in in
corporated cities, towns or villages of municipal, police or 
mayors' courts, and may also provide the manner of selection 
of the judges of such courts. Such courts shall have jurisdiction 
to enforce municipal ordinances, with the right of appeal as 
prescribed by law. Until otherwise provided by law, all such 
courts heretofore established shall remain and continue as now 
constituted, and with the same right of appeal, insofar as their 
jurisdiction to enforce municipal ordinances is concerned; but 
on and after January one, one thousand nine hundred seventy
seven, any other jurisdiction now exercised by such courts shall 
cease. No judge of a municipal, police or mayor's court or any 
officer thereof shall be compensated for his services on a fee 
basis or receive to his own use for his services any pecuniary 
compensation, reward or benefit other than the salary pre
scribed therefor. 

§12. Issuance and execution of writs, warrants and process; 
admission to bail. 

The Legislature may designate the courts and officers or 
deputies thereof who shall have the power to issue, execute or 
serve such writs, warrants or ·any other process as may be pre-
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scribed by law, and may specify before what courts or officers 
thereof such writs, warrants or other process shall be return
able. The Legislature may also designate the courts and officers 
or deputies thereof who shall have the power to admit persons 
to bail. No person exercising such powers shall be compensated 
therefor on a fee basis. 

§13. Parts of existing law effective. 

Except as otherwise provided in this article, such parts of 
the common law, and of the laws of this State as are in force 
on the effective date of this article and are not repugnant there
to, shall be and continue the law of this State until altered or 
repealed by the Legislature. 

§14. Pending causes; transfer of causes; records. 

Until otherwise provided by law, all matters pending in any 
court on the effective date of this article shall remain and be 
prosecuted in the court in which they are pending. 

Whenever the jurisdiction, powers or duties of any court are 
terminated or changed, the Legislature shall provide by law 
for the transfer of all matters pending therein as to which the 
court shall not thereafter act, together with all of the records 
and papers pertaining thereto, to a court having jurisdiction, 
powers or duties as to such matters, and shall provide for the 
prosecution therein of such matters as if then and there 
pending. 

All records and papers pertaining to matters already disposed 
of in any court shall be preserved or disposed of in a manner 
prescribed by law. 

§.15. Offices phased out; effective date of article; certain pro
visions to be operable at time specified; effect of article 
on certain provisions of Constitution. 

Notwithstanding the provisions of section one of this article, 
the office of justice of the peace, as heretofore constituted, 
shall continue until January one, one thousand nine hundred 
seventy-seven. No person shall be elected to the office of justice 
of the peace or constable at the general election to be held in 
the year one thousand nine hundred seventy-six, and said 
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offices shall cease to exist as of January one, one thousand nine 
hundred seventy-seven. 

This article shall take effect from the time of ratification, 
but in any case where it is specified in this article that a pro
vision shall become operable on and after a certain date, such 
date shall govern and control as to the operable date of such 
provision. 

The provisions of this article shall supersede and prevail over 
all other provisions of this Constitution which are expressly 
or impliedly in conflict or inconsistent therewith. 

ARTICLE IX. COUNTY ORGANIZATION. 

§9. Comity commissions. 

The office of county court or tribunal in lieu thereof here� 
tofore created is hereby continued in all respects as heretofore 
constituted, but from and after the effective date of this amend
ment shall be designated as the county commission and 
wherever in this Constitution, the code of West Virginia, Acts 
of the Legislature or elsewhere in -law a reference is made to 
the county court of any county, such reference shall be read, 
construed and understood to mean the county commission. 

Except as otherwise provided in section eleven or thirteen 
of this article, there shall be in each county of the state a county 
commission, composed of three commissioners, and two of said 
commissioners shall be a quorum for the transaction of busi
ness. It shall hold four regular sessions in each year, and at 
such times as may be fixed and entered of record by the said 
commission. Provisions may be made by law for holding spe
cial sessions of said commissions. 

§10. Terms of office of county commissioners. 

The commissioners shall be elected by the voters of the 
county, and hold their office for a term of six years, except that 
at the first meeting of said commissioners they shall designate 
by lot, or otherwise in such manner as they may determine, 
one of their number, who shall hold his office for a term of 
two years, one for four years, and one for six years, so that 
one shall be elected every two years; but no two of said com
missioners shall be elected from the same magisterial district. 
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If two or more persons residing in the same district shall re
ceive the greater number of votes cast at any election, then 
only the one of such persons receiving the highest number 
shall be declared elected, and the person living in another 
district, who shall receive the next highest number of votes, 
shall be declared elected. Said commissioners shall annually 
elect one of their number as president. The commissioners of 
said commissions, now in office, shall remain therein for the 
term for which they have been elected, unless sooner removed 
therefrom, in the manner prescribed by law. 

§11. Powers of county commissions. 

The county commissions, through their clerks, shall have 
the custody of all deeds and other papers presented for record 
in their counties, and the same shall be preserved therein, or 
otherwise disposed of, as now is, or may be prescribed by law. 
They shall also, under such regulations as may be prescribed 
by law, have the superintendence and administration of the 
internal police and fiscal affairs of their counties, including the 
establishment and regulation of roads, ways, bridges, public 
landings, ferries and mills, with authority to lay and disburse 
the counity levies: Provided, That no license for the sale of in
toxicating liquors in any incorporated city, town or village, 
shall be granted without the consent of the municipal authori
ties thereof, first had and obtained. Until otherwise prescribed 
by law, they shall, in all cases of contest, be the judge of the 
election, qualillcation and returns of their own members, and 
of all county and district officers, subject to such regulations, 
by appeal or otherwise, as may be prescribed by law. Such 
oomm:issions may exercise such other powers, and perform 
such other duties, not of a judicial nature, as may be prescribed 
by law. Such existing tribunals as have been heretofore estab
lished by ,the Legislature to act as to police and fiscal matters 
in lieu of county commissions in certain counties shall remain 
and continue as now constituted in the counties in which they 
have been respectively established until otherwise provided 
by law, and they shall have and exercise the powers which the 
county commissions have under .this article, and, until other

wise provided by law, such clerk as is mentioned in section 

twelve of this article shall exercise any powers and discharge 
any duties, heretofore conferred on, or required of, any such 
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tribunal or the clerk of such tribunal respecting the recording 
and preservation of deeds and other papers presented for rec
ord and such other matters as are prescribed by law to be 
exercised and discharged by the clerk thereof. 

§12. Clerk of county commission. 

The voters of each county shall elect a clerk of the county 

commission, whose term of office shall be six years. His duties 
and compensation and the manner of his removal shall be pre
scribed by law. But the clerks of said commissions, now in 
office, shall remain therein for the term for which they have 
been elected, unless sooner removed therefrom, in the manner 
prescribed by law. 

§13. Reformation of county commissions. 

The Legislature shall, upon the application of any county, 
reform, alter or modify the county commission established by 
this article in such county, and in lieu thereof, with the assent 

of a majority of the voters of such county voting at an elec
tion, create another tribunal for the transaction of the business 
required to be performed by the county commission created 
by this article. Whenever a county commission shall receive 
a petition signed by ten percent of the registered voters of 
such county requesting the reformation, alteration or modifi
cation of such county commission, it shall be the mandatory 
duty of such county commission to request the Legislature, at 
its next regular session thereafter, to enact an act reforming, 
altering or modifying such county commission and establishing 
in lieu thereof another tribunal for the transaction of the busi
ness required to be performed by such county commission, such 
act to take effect upon the assent of the voters of such county, 
as aforesaid. Whenever any such tribunal is established, all 
of the provisions of this article in relation to the county com
mission shall be applicable to the tribunal established in lieu 
of said commission. When such tribunal has been established, 
it shall continue to act in lieu of the county commission until 
otherwise provided by law. 

Resolved further, That in accordance with the provisions of 
article eleven, chapter ,three of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, such proposed 
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amendment is hereby numbered "Amendment No. 2" and des
ignated as the "Judicial Reorganization Amendment,'' and the 
purpose of the proposed amendment is summarized as follows: 
"To amend the State Constitution to provide a unified court 
system which assures the prompt and efficient administration 
of justice in West Virginia." 

HOUSE JOINT RESOLUTION NO. 12 

(By Mr. Speaker, Mr. McManus) 

[Adopted Ma.rch 9, 1974] 

Proposing an amendment to the Constitution of the State of West 
Virginia, amending section ten, article ten thereof, reducing from 
sixty percent to a simple majority the number of votes required 
for approval of an excess levy for school purposes or the in
curring of indebtedness and the issuance of bonds by a county 
board of education; numbering and designating such proposed 
amendment; and providing a summarized statement of the 
purpose of such proposed amendment. 

Resolved by the Legislature of West Virginia, two thirds of the 

members elected to each house agreeing thereto: 

That the question of ratification or rejection of an amendment 
to the Constitution of the State of West Virginia shall be submitted 
to the voters of the State at the next general election to be held in 
the year one thousand nine hundred seventy-six, or at any special 
election held prior thereto in the year one thousand nine hundred 
seventy-six, or at any special election held prior thereto in the year 
one thousand nine hundred seventy-six, for the purpose of presenting 
to the voters of the State the question of ratification or rejection of 
one or more constitutional amendments, which proposed amendment 
is that section ten, article ten thereof be amended to read as follows: 

ARTICLE X. TAXATION AND FINANCE. 

§ 10. Better schools amendment. 

Notwithstanding any other provision of the Constitution to the 
contrary, the maximum rates authorized and allocated by law for t�x 
levies on the several classes of property for the support of public 
schools may be increased in any school district for a period not to 
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exceed five years, and in an amount not to exceed one hundred 
percent of such maximum rates, if such increase is approved, in the 
manner provided by law, by at least a majority of the votes cast for 
and against the same. 

Notwithstanding any other provision of the Constitution to the 
contrary, the maximum rates provided for tax levies by school dis
tricts on the several classes of property may be used entirely for 
current expense purposes; and all levies required for principal and 
interest payments on any bonded indebtedness, now or hereafter con
tracted, not to exceed five per centum on the value of the taxable 
property therein, the value to be ascertained in accordance with sec
tion eight of this article, shall be laid separate and apart and in 
addition to such maximum rates, but in the same proportions as such 
maximum rates are levied on the several classes of property. 

Notwithstanding the provisions of section eight of this article 
relating to a vote of the people or any other provisions of this Con
stitution, a county board of education may contract indebtedness and 
issue bonds for public school purposes as provided by law, if, when 
submitted to a vote of the people of the county, in the manner pro
vided by law, the question of contracting indebtedness and issuing 
bonds is approved by a majority of the votes cast for and against the 
same. 

Resolved further, That in accordance with the provisions of 
article eleven, chapter three of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, such proposed amend
ment is hereby numbered "Amendment No. 3" and designated as the 
"Modem Schools Amendment," and the purpose of the proposed 
amendment is summarized as follows: "To amend the State Constitu
tion to permit county school levies, indebtedness and bonds to be 
approved by a simple majority of the votes cast for and against the 

same." 





ACTS 

FIRST EXTRAORDINARY SESSION 

(April 29 - May 24, 1974) 

CHAPTER 1 
{H. B. 219-By Mr. Speaker, Mr. Mc:Manus, ancl Mr. Seibert) 

[P&laed May 23, 1974; In effect DinelY days from pusag,e. Approved by tho Go-.] 

AN ACT to amend and reenact sections fifteen and sixteen, article 
one, chapter fifty-one of the code of West Virginia, one 
thousand nine hundred thirty-one, as amended, relating to 
the administrative office of the supreme court of appeals; 
authorizing the appointment of a director of and assistants 
and secretaries for such office; providing that such appointees 
shall serve at the will and pleasure of such court and shall 
receive such compensation as may be fixed from time to time 
by such court; relating to the expenses of such appointees; 
relating to their duties; and specifying that no director or 
assistant director shall engage directly or indirectly in the 
practice of law during the term of bis employment as such. 

Be it enacted by the Legislature of West Virginia: 

That sections fifteen and sixteen, article one, chapter fifty-one 
of the code of West Virginia, one thousand nine hundred thirty-one, 
as amended, be amended and reenacted, to read as follows: 

ARTICLE 1. SUPREME COURT OF APPEAUi. 

Ul-1-15. Administrative office of the supreme court of appeals continued; 
director: assistants and secretaries; seal, 

fSl-1-16. Director and assistant directors not to practice law. 

(965} 
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§51-1-15. Administrative office of supreme court of appeals con-
tinued; director; assistants and secretaries; seal. 

1 The administrative office of the supreme court of appeals 
2 heretofore established is hereby continued. The court shall 
3 appoint a director thereof and such assistants and secretaries 
4 as it deems necessary to perform the duties of the office 
5 as specified in section seventeen of this article and such other 
6 duties as may be specified by the court. Such appointees 
7 shall serve at the will and pleasure of the court and shall 
8 receive such compensation as may be fixed from time to 
9 time by the court. They shall also be reimbursed out of the 

10 state treasury for all reasonable and necessary expenses 
11 actually incurred for travel, meals and lodging incident to 
12 the performance of their duties as such appointees. The 
13 director, when so directed by the court, shall cause a seal of 
14 office to be made for such office of such design as the court 
15 shall approve, and judicial notice shall be taken of such seal. 

§51-1-16. Director and assistant directors not to practice law. 

1 During his employment in the administrative office, no 
2 director or assistant director shall engage directly or indirectly 
3 in the practice of law in any of the courts of this state. 

CHAPTER 2 

(H. I. 216-By Mr. S.ibett) 

[Pasoed Mq 24, 1974; la effect from pll$S&ge, Approved b:, the Oovernor.] 

AN ACT to amend and reenact section two, article ten, chapter 

eight of the code of West Virginia, one thousand nin� hundred 

thirty-one, as amended, relating to municipal corporations; per

mitting all municipalities to elect or appoint police �urt or 

municipal judges and providing for their compensation and 

jurisdiction. 
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Be it enacted by the Legislature of West Virginia: 

That section two, article ten, chapter eight of the code of West 
Virginia, one thousand nine hundred thirty-one, as amended, be 
amended and reenacted to read as follows: 

ARTICLE 10. POWERS AND DUTIES OF CERTAIN OFFICERS. 

§8-10-2. Police court or municipal judge for municipalities. 

1 Notwithstanding any charter provision to the contrary, any 
2 city may provide by charter provision and any municipality 
3 may provide by ordinance for the creation and maintenance of 
4 a police or municipal court, for the appointment or election of 
5 an officer to be known as police court judge or municipal 
6 court judge, and for his compensation, and authorize the 
7 exercise by such court or judge of such of the jurisdiction and 
8 the judicial powers, authority and duties set forth in section one 
9 of this article and similar or related judicial powers, authority 

IO and duties enumerated in any applicable charter provisions, as 
11 set forth in the charter or ordinance. Such court or judge shall 
12 in all events have the criminal jurisdiction of a justice of the 
13 peace or county magistrate. 

CHAPTER 3 

(H. I. 215-By Mr. Lohr and Mr. Stacy) 

(Passed May 24, 1974; In effect. ninety days from passage. Approved by the Governor.] 

AN ACT to amend and reenact section twenty-eight, article two, 
chapter twenty of the code of West Virginia, one thousand nine 

hundred thirty-one, as amended, relating to natural resources; 
wildlife resources; when licenses or permits not required; per
mitting any resident who was honorably discharged from the 

armed forces and receives a veteran's pension based on total 
permanent service connected disability to hunt, trap or fish 

without obtaining a license, promulgation of rules and regula-
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tions governing same; permitting any disabled veteran who 
is a resident, and eligible to to be exempt from the payment of 
any motor vehicle registration fee in this state to hunt, trap or 
fish without obtaining a license, promulgation of rules and 
regulations governing same. 

Be it enacted by the Legislature of West Virginia: 

That section twenty-eight, article two, chapter twenty of the code 
of West Virginia, one thousand nine hundred thirty-one, as amended, 
be amended and reenacted to read as follows: 

ARTICLE 2. WILDLIFE RESOURCES. 

§20-2-28. When licenses or permits not required. 

1 Persons in the following categories shall not be required to 
2 obtain licenses or permits as indicated: 

3 (a) Bona fide resident landowners or their resident children, 
4 or resident parents, or bona fide resident tenants of such land, 
5 may hunt, trap or fish on their own land during open season in 
6 accordance with the Jaws and regulations applying to such hunt-
7 ing, trapping and fishing without obtaining a license to do so 
8 unless such lands have been designated as a wildlife refuge or 
9 preserve. 

10 (b) Any bona fide resident of this state who is totally blind 
11 may fish in this state without obtaining a fishing license to do 
12 so. A written statement or certificate from a duly licensed phy-
13 sician of this state showing the said resident to be totally blind 

14 shall serve in lieu of a fishing license and shall be carried on the 
15 person of said resident at all times while he is fishing in this state. 

16 (c) All residents of West Virginia on active duty in the 
17 armed forces of the United States of America, while on leave 
18 or furlough, shall have the right and privilege to hunt, trap or 
19 fish in season in West Virginia without obtaining a license to 
20 do so. Leave or furlough papers shall serve in lieu of any such 
21 license and shall be carried on the person at all times while 
22 trapping, hunting or fishing. 

23 (d) In accordance with the provisions of section twenty· 
24 seven of this article, any resident sixty-five years of age or 
25 older shall not be required to have a license to hunt, trap or 
26 fish during the legal seasons in West Virginia, but in lieu of 
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27 such license any such person shall at all times while hunting, 
28 trapping or fishing, carry on his person a card issued by the 
29 director stating his name, address and date of birth. 

30 (e) Residents of the state of Maryland who carry hunting or 
31 fishing licenses valid in that state may hunt or fish from the 
32 West Virginia banks of the Potomac river without obtaining 
33 licenses to do so, but such hunting or fishing shall be confined 
34 to the fish and waterfowl of the river proper and not on its 
35 tributaries: Provided, That the state of Maryland shall first 
36 enter into a reciprocal agreement with the director extending a 
37 like privilege of hunting and fishing on the Potomac river from 
38 the Maryland banks of said river to licensed residents of West 
39 Virginia, without requiring said residents to obtain Maryland 
40 hunting and fishing licenses. 

41 (f) Residents of the state of Ohio who carry hunting or fish-
42 ing licenses valid in that state may hunt or fish on the Ohio river 
43 or from the West Virginia banks of said river without obtain-
44 ing licenses to do so, but such hunting or fishing shall be con-
45 fined to fish and waterfowl of the river proper and not on its 
46 tributaries: Provided, That the state of Ohio shall first enter 
47 into a reciprocal agreement with the director extending a like 
48 privilege of hunting and fishing from the Ohio banks of said 
49 river to licensed residents of West Virginia without requiring 
50 said residents to obtain Ohio hunting and fishing licenses. In 
51 the event the state of Ohio accords this privilege to residents 
52 of West Virginia, such Ohio residents will not be required to 
53 obtain the license provided for by section forty-two of this 
54 article. 

55 (g) Any resident of West Virginia who was honorably dis--
56 charged from the armed forces of the United States of Ameri-
57 ca, and who receives a veteran's pension based on total 
58 permanent service connected disability as certified to by 
59 the veterans administration, shall be permitted to hunt, trap or 
60 fish in this state without obtaining a license therefor. The di-
61 rector shall promulgate rules and regulations setting forth the 
62 procedure for the certification of the veteran, manner of ap-
63 plying for and receiving the certification and requirements as 
64 to identification while said veteran is hunting, trapping or 

65 fishing. 



970 NATURAL RESOURCES [Ch. 3 

66 (h) Any disabled veteran, who is a resident of West Vir-

67 ginia, and who, as certified to by the commissioner of motor 
68 vehicles, is eligible to be exempt from the payment of any fee 

69 on account of registration of any motor vehicle owned by such 

70 disabled veteran as provided for in section eight, article ten, 

71 chapter seventeen-a of this code, shall be permitted to hunt, 
72 trap or fish in this state without obtaining a license therefor. 
73 The director shall promulgate rules and regulations setting 
74 forth the procedure for the certification of the disabled vet-
75 eran, manner of applying for and receiving the certification, 
76 and requirements as to identification while said disabled vet-
77 eran is hunting, trapping or fishing. 

78 (i) Any resident or in-patient in any state mental health, 
79 health or benevolent institution or facility may fish in this 
80 state, under proper supervision of the institution involved, 
81 without obtaining a fishing license to do so. A written state-
82 ment or certificate signed by the superintendent of the mental 
83 health, health or benevolent institution or facility in which the 
84 resident or in-patient, as the case may be, is institutionalized 
85 shall serve in lieu of a fishing license and shall be carried on 
86 the person of the resident or in-patient at all times while he is 
87 fishing in this state. 

Resolutions authorizing studies by the Joint Committee on Govern• 
ment and Finance. 

(They may be found in the House and Senate Journals of the session, 
and are indexed under tabular indices of House Concurrent 
Resolutions in the Journals of the session.) 

House Concurrent 

8. Administration and personnel policies of the Department of Public 
Safety 

9. Energy shortages, natural resources and the conservation thereof 

10. Interest rates and finance charges 
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Mileage allowance for county officials, 

deputies, etc, _ ___________ 336 
Special municipal elections ______ 591 
Municipal court or judge ______ 967 
Sale or lease of waterworks systems or 

other municipal public utility ____ 592 
Removal. discharge, suspension or reduc-

tion in rank or pay of municipal polico-
men ________ __ _____ S9S 

Removal. discharge, suspension or reduc-
tion in rank or pay of municipal firemen 597 

Authority of municipality to lease space 
in parking facilities ______ __ 417 

Jurisdiction of Public Service Commission 
over urban mass transportation systems 667 

Powers of county airport authorities __ 14 
Appropriation of munJcipal funds for 

public health and mental health institu• 
tions and facilities ___ ___ ___ 600 

Forfeiture for failure to list property for 
taxation ____ _________ 774 

Exemption from real property taxation of 
persons over 65 years of age ____ 776 

Definitions, business franchiae registration 
certificate tu: _________ _  778 

License taxes ___________ 308 
Business. and occupation tu: on manu

facturing, compounding or preparing pro-
ducts, etc. _ __ _________ 779 

Business and occupation tax exemptions _ 781 
Assessment of gasoline and special fuel 

tax when insufficiently returned ····---- 782 
Sales exempt from consumers sales tax .... 783 
Administration and enforcement of the 

cigarette tax law _________ 786 
Meaning ot terms in personal income tu: 794 
Adjusted gross personal income ____ 795 

Meaning of terms in corporation net In-
come tax ____________ 798 

Bond Issues by local units of government 52 

lndustrJal development and industrial do-
velopment bonds _________ 418 

Venue for certain actions and suits against 
tbe state ____________ 57 

National Guard-pay and allowances ___ 656 

Organization of Department of Public 
Safety and salaries of members ____ 657 

Arrest fees, Department of Public Safety 660 



TOPICAL INDEX 979 

CODE AMENDED-(eondnued): 

Cb. Art. 

16 

16 
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17A 
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7A 
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lOA 
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12A 

17 

19 

26 

15 
2 
2 

2 

2 

2 
2 

6 
6B 
6C 
7 

7 

See. ..... 

2 State Board of Health-Compensation 1111d 

2 
1-11 
1, 2 

16 

2 

8 
7a• 

1, 2 

,. 

17 

3 

13b 

13 

13, 17 
23 

1, 8 
1, 2, 3, •• 5 

1, 2, 3 

1, 2 

23, 24. 25 

28 

461)• 

"6c• 

lOa• 

1 
2, 3; 7a• 

9 

11, 12, 14 

expenses of members _______ 400 
County and muoicipal boards of health _ 402 

Emergency medical service ______ "404 
Sexual sterilization ________ 414 
Prequalification disclosure by persoos of-

f eriog to sell to Departmeot of Highways 676 
Vehicle registratJon requ.ired, temporary 

plates ______________ 580 
Exemption from registration fee, ___ 581 
Drivers' licensiog advisory board ___ 583 
Postmortem tests for alcohol In persons 

killed in motor vehicle accidents __ 5114 
Slow moviog vehicle emblem _____ 587 
Spot lamps and other auxiliary nhlcle 

lamps ------------ 581 
Compliance with vehicle Inspection laws _ 589 
Parking facilities at institutions of b.labcr 

education ------------ 671 
Contracts by State Board of Education 

for programs, services and facilities __ 681 
General authority of county boards ol edu-

cation _ ____________ 681 
Teachers retirement ________ 685 
Withdrawal and death benefits, teachers ro-

tirement _ ___________ 689 
Vocational rehabilitation ______ 690 
Handicapped persons and public buildlnp 

and tacilities _____ 644 

Revenue bonds for capital lmprovementa 
at Marshall University 

Teaching and nonteachlng personnel at 
schools for deaf and blind ____ _ 

Educational benetits for children of do-
ceased Dlilitary personnel ·------

Education of CllCeptlonal children __ _ 
State aid tor student.I of osteopathy __ 
Contracts for programs, services and facili-

ties by Board of Regents -----
Panicipation in reciprocal regional 1111d 

interstate higher education aarccmenta _ 
Commercial fertilizer ---··-·-----
Unlawful methods of hun1Jn1 1111d fl.shina 
Hunting bear and tagging and reportlns 

deer killed; bear damase stamp, etc. -
Outfitters and guides for bunten, fisher-

men and others ________ _ 
When llccnso or permit to fish not 

693 

691 

700 
702 
707 

708 

710 
1 

602 

612 

requiced ------- 614, 616, 968 
Special deer bunting license----
Resident trout fishing license 
Certificatlon of surface miner requtred -
Interstate Mininl Compact 
Coal refuse dispo!al control 
Penalties for Yiolations ol natural raouraa 

law _ ____________ _ 
Motorboatlng 

619 
621 
556 
570 
622 

627 
1529 

• Iodlcates new chapter, article or ICCtlon, 
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21A 
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24 
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27 

27 

27 

27 
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28 
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30 

30 
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4 

4 

4A 
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5 

2 
4 

5 

6A 

11 
16• 

3 
5 

5 

4 
1 

3 

Sec. 

1. 2, 3, 4 

1-9 
5 

23• 
5 

10, 11 

7 
63 

16, 17 

1, 3-10; Sa aud 13• 

1, le, 3, 6, 6a, Sa, 
9, 10, 16 

18 

1, 2, 3 
4 
6 

2, 3, 6; 9-13• 

3 
I, 2, 3 

1-10 

1-.'J 
I 
3 

Pase 

Minimum wage and maximum hours stan-
dards for employees ________ 487 

Mobile Home Safety Act ____ 493 
Compensation and expenses of Comm.ls--

sioner o( Employment Security 801 
Veterans training program _ _____ 806 
Compensation and expenses, Board of Re

view, Department of Employment Se-
curity _____ __ ____ _ __ 801 

Unemployment compensation, eligibility 
and benefits ___________ 801 

Underground mine foreman•fire boss __ 556 
Permit for opening or reopening coal mines 579 
Certification of underground and surface 

coal miners ______ _____ 558 
Board of Miner Training. education and 

certification ___________ 563 
Omission to subscribe to Work.men"s Com

pensation Fund or to perform duty re
quired by commissioner: reports by 
commissioner and pneumoconiosis board 873 

Employers and employees subject to com-
pensation Jaw; premiums ______ 874 

Disability and death benefits _ __ __ 894 
Payment of Workmen's Compensation 

benefits _____________ 913 
Disabled Workmen's Relief Fund ___ 911 
Procedure for changing utility rates __ 669 
Special license (ee payable to Public Ser-

vice Commission by public utilities _ 672 
Powers of PubUc ServJce Commission u 

to rates, schedules, etc., of urban mass 
transportation systems _______ 668 

Definitions of words and phrases ln mental 
health law ___________ 526 

Rules relating to mental health patients ___ 527 
Voluntary hospitalization of mentally m 

persons _ ____ ________ 528 
Involuntary hospJtallzation of mentally ill 

persons _ ____________ 529 
Determination of mental competency of 

person charaed or convicted of a crime 545 
Committees for incompetents _____ 551 

Sterilization o( mental defectives _____ 521 
Industrial home for girls ___ ____ 430 
Duties, bond and residence of warden of 

penltentla,y __________ 635 

5 Assistants and employees of warden of 

12, 14, IS 
11 

penitenUary and right of auards to carry 
weapons 

Out of state commJsslonera 
Compensation and expenses of members of 

boards of examination and registration 
Llccnsln1 aad registration of physicians 

and surgeons ----------
Buaiucss aad nonprofit corporatlona --

636 
634 

640 

641 
172 

• Indicate, new chapter, article or lectloa. 
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32 
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33 

33 

33 

33 

33 

33 
33 

38 

38 
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44 
46 

46 
46 
46 
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48 
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7 
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4 
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13 

24 

24 

27• 
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9 

2 
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1 

2 
5 

9 

11• 

6 

14 
3 

5 
17 

17 
17 

43 

7 

2 
14, 22 

30 

20 

!I 
1-10 

Railroad crossings ________ _ 

Loans and investments by building and 

Pqe 

673 

loan associations _________ 6n 
Industrial banks and industrial loan com-

panies ------------- 23 
Business development corporations ___ 323 
Banking institutions, definitions, etc. __ 45 
Trust powers and resources of banking in-

stitutions ____________ 48 

Charges and interest allowed banking in-
stitutions _ ________ ___ 60 

Banking from mobile units prohibited St 
Uniform Securities Act _______ 720 
Securities generally _ ________ 764 
Borrowing by insurers ____ ____ 430 
Standard valuation law for life policies _ 432 

Unfair trade practices in the business of 
insurance ____________ 449 

24 Payment of commissions of insurance 
agents ___________ __ 459 

JO Standard nonforfeiture law for life insur-
ance - - ---------- - - 440 

4 Laws applicable to hospital, medical and 
dental corporations ________ 461 

10 Investments by hospital. medical and dental 
service corporations ________ 468 

1-12 Insurance holding company systems __ 469 

1-7 Individual Accident and Sick.Dess Insurance 

1, 2, 3, 5, 9, 10, 
11. 12; and u• 

1-6 
1-5 

3 

105, 201 

107 
116 

102-106, 114•, 203-205, 
301, 302, 304-308, 312, 

313, 318, 401--407, 408•, 

501, 502, 504, 505 

101-108 

s, ,. 

2 

, .. 

2 
1 

12 
14 

Minimum. Standards Act ______ 462 

Exemption of personal property from ]eyY, 
etc. ____ __________ _ 

Homestead exemptions ________ 508 
Valuation of life estates ------- 511 
Appointment of nonresident as executor _ 391 
Uniform Commercial Code-application of 

chapter, definitions, etc. ------ 810 
Goods to be severed from realty; recording 817 
Transfer and assignment ------- 817 

Secured transactions, sales of accounts and 
chattel paper __________ 818 

Ef!ectlve date and transition provisions - 860 
Consumer Credit and Protection Act -- 62 

Legal rate of interest ________ 164 

Pre-need burial contracts ------ 639 

Transler of property with right of survivor-
lhip between husband and wife --- 381 

Continuing jurisdiction of juvenile courts - 55 
Fees of justices in civil cases _____ 341 
Pees of constables in cdminal cases -- 337 
Disposition of fees collected by justices of 

the peace 665 

• lndlcatea new chapter, article or section. 
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50 19 
51 1 

51 2 

Sl 3 

St 7 

56 11 

59 1 
60 3 

61 SA• 

62 11A 

CODE REPEALED: 
1 2 

3 2 

5 13 

8 19 

11 3 

16 10 
22 2 
23 3 
27 3 
27 6 

47 7A 
61 8 
62 3 

COMMERCIAL CODE: 

Sec. 
1-10 

15, 16 

laa 

4 

Creating office of county magistrate 
Administrative Office, 

Supreme Court of Appeals ·-····-······-·····
Terms of court-27th Circuit (Wyoming 

County) ____________ _ 
Opening day of court and consecutive days 

of failure to sit _________ _ 
Official court reporters, transcripts, fees, 

Pase 
342 

966 

349 

349 

etc. _______________ 350 
1 Judicial council-purpose, composition, ap-

pointment, etc. _________ 486 
2 Fees to be charged by secretary of state __ 320 

9d• Tax on purchases of alcoholic liquors out-
side municipalities_________ 16 

1•7 Distribution, etc., of obscene matter to 
minors __________ 378 

2• Employment of prisoners by county courts 338 

2a Legislative findings anent apportionment 
of membership of House of Delegates _ 501 

4, 5, 6, 7, 8, 9 Election comJllllsion and powers of secre-
tary of state respecting elections __ 382 

7 Payment of annuities when member of re-
tirement systems with reciprocal service 
credit retires __________ 654 

2 Limitation on sale or lease of certain 
municipal waterworks _______ 592 

10a Exemption of estates of deceased veterans 
from forfeiture for failure to return 
property for taxation ______ 773 

Sterilization of mental dcfeetivea ___ 521 
20 Employment of fire bosses ______ 555 
la Transfer of silicosis fund ______ 871 

Mental hygiene commissions _____ 524 
Commitment of inebriate■ and cr!mlnally 

mentally ill ___________ S24 
Small loans ____________ 58 

11 Obscene literature, books and pictures _ 377 
9 Commitment and dlschar11e of mentally ill 

or mentally defecUve persona charged 
with crime ________ S24 

Action defined --------------------------

CII. 
143 
143 
143 

Pa19 
810 
815 
810 

Agency "representati,e" defined 
Application of chapter, territorial application --------------····-·-·-·-·--·
Assigrunents for the benefit of creditors 

Secured transactions, priority over unperfected security interests __ 
Assignment&, letters of credlt -------------
Attachment and 11arnlshtne.nt 

Secured transaction, 
Priority over unpedected security interests ···------·-----

Bank deposits and collecUons 
Branch bank defJned -------,-----------

• Indlcatea now dlapwr, article or IICCtlon. 

143 
143 

143 

143 

830 
817 

830 

811 
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Bankruptcy and insolvency 

"Insolvency proceedings" defined ______________ 1◄3 
Secured transactions, priority _______________ 143 

Banks and banking 

Secured transactions, transfer of accounts excluded from provuions _ 143 

Bills of lading defined ------------------ 143 

Bona fide purchasers 
Secured transactions, rights of third parties __________ !43 

Bond issues 

Secured transactions, financing statement effective for life of Issue _ 143 

Buildings 
Sale, goods to bo ,evered from realty ____________ 143 

Burden of proof 

"Burden of establlshlna" defined ______________ 143 

Certificate of title 

Perfection of security interest In multiple state transactions ____ 143 
Oerk of county court 

Secured transactions, fillna _ _____________ 143 

Commercial paper 
Bearer defined 
Delivery defined --------------------
Honor defined 
Third party defined -----------------
Value defined 

Conflict of laws 
Parties' power to choose applicable la'II' _______ _ 
Secured transactions, removal of collateral 
Security interest in multiple state transactions 

Perfection 

Territorial application of chapter _____________ _ 
Consignments 

Financin9 statements coverina consigned or leased goodl ___ _ 
Generally 
Priori ti ea 

Contracts 
Agreement defined 
Conatrucl!on; conspicuous 
Power to chooae applicable law ________________ _ 
Term defined -----------------------

Creditors defined --··-------------------
Crops 

Goods to be severed from realty ---·---·--
Secured transactions 

Description of land -------------------
Place of fillna ------------------ 

Definitions 

Generally 
Index of definition, 

Documents of title 
BJU1 of lading deflned 
General obligation• 

Delivery defined 
Warehouse receipts defined 

Effective date -·---------------------
Executions, secured transactions 

Pdority over unperfected security Intereata 

Pees, aecured transactions 
Fiduc.larlcs, "representative" defined 

143 

143 

143 
143 
143 

143 
143 

143 
143 

143 
143 

143 

143 
143 
143 

143 
143 

143 

143 

143 
143 

143 
143 

143 

143 
143 
143 

143 
143 
143 
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813 

830 

823 
811 

837 

817 

811 

820 

833, 843, 
848, 8S-4 

811 
812 

813 
814 

816 

810 
843 

820 
810 

8S-4 
828 
828 

811 
812 
810 
816 

812 

817 

829 
843 

810, 827, 
83S 
82S 

82S 

812 
817 

860 

830 

8'8-8S4 
815 
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Fixtures, secured transactions 

Priority of xcurjty interests In fixtures _____ _ 
Good falth defined _________________ _ 

Knowledge defined ___________ ·------·----
Holder defined 
Insurance, transfer or Interest or claim in policy excluded ____ _ 
Invesllllent securities, purchase defined 
Judgmcota, transactions excluded from article _________ _ 
Landlord's lien, applicability of secured transaction provisions ···---· 
Law, parties' power to choose applicable _______ _ 
Leases, financing statements covering leased goods --·---··-···---
Letten or credit 

Assignment 
Transfer 

Liens, transactions excluded 
Limitation of actions, duration of financing atatementa _____ _ 
Mines and minerals 

Sales, goods to be aevered from realty 
Money defined---------------------
Mortgages, effect as financing statement ____________ _ 
Municfpal corporations 

Transactions excluded -----------------
Notice 
Organization defined 
Parties 

Defined 
Power to choose applicable law ----·---·---··----
Third parties, right., generally as to secured transactions ·-···-----· 

Presumptions 
Definitions 
New comn1erctal code ----------------

Purchase defined 
Real propertY, goodl to be severed from realty ________ _ 
Recefven, pdority of IICCUred transactlona _______ _ 
Recordatlon 

a. 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 
143 

143 

143 

1-43 
143 

143 

FJnancing statement., and security agreements In lieu of filing ·······- 143 

Sales, goods to be se,ered from realty ____________ 143 

Release of secured tran1action1 
Releue of collateral 
Termination atatemeuts ------------------

lUghts defined 
Sales 

BulldJnga, contract for ■ale of --------·-···-·--·-·--····
Buyer defined 
Contract.,, recordatlon 
Crops, contract., for aale of ---------------
Goods 

Fungible defined 
Severed from realty --··-·---------·-------

Minerala, contract for Bale of -----------·-····-···-·····
Secured tcansactions 

Default, disposition of collateral 
Severance from realty 

Goods to be aevered ________________ _ 
RecordJng 

Secretary of State 
FilinB feca 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

143 

13 

Pase 

840 
813 

813 

813 
824 
SIS 
823 

824 
810 

8S4 

817 

817 

823 

848 

817 

813 

845 

824 
814 

814 

814 

810 
830 

SIS 
863 
815 

817 

831 

852 

817 

853 
851 
815 

817 
811 
817 
817 

812 

817 
817 

857 

817 
817 

321 
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COMMERCIAL CODE-(contlnoed): 

Secretary of State-(contlnued): 
Secured transactions 

Certificate as to securities filed 
Contents 
Fee 

Place of filing __________________ _ 
Filing, preserving and indexing security agreements --·--·---·
Information from -·--·

Secured transactions 
---------·-·-------

Accounts, general intangibles and mobile goods 
Perfection of security interests 

After-acquired collateral, attachment of security _______ _ 
Applicability of article _ _______________ _ 

Security interests to which filing provisions do not apply _____ _ 
Assignment 

Accounts or contracts 
Defenses against assignee 
Identification and proof of _________ ______ _ 
Modification of contract after notification of assignment __ _ 
Term prohibiting assignment ineffective 

Assignment for benefit of creditors, priority over 
unperfected security interest _______________ _ 

Attachment and garnishment, priority over unperfccted 
security interests ··---·----------------

Bankruptcy 
Trustee In bankruptcy, priority over unperfected security interests _ 

Buyers of goods 

Cb. 

143 
143 
143 

13 
143 

143 
143 
143 
143 

143 
143 
143 
143 

143 

143 

143 

Consumer goods ---------------------·· 143 

Protection of 143 

Chattel paper, defined _ 143 

Purchase of 143 
Collateral, defined ... 143 

Priorities among conflicting security Interests in the 
same collateral ----·---···-··--·--· _________ 143 

Secured party"s rights on disposal of collateral ________ 143 
Use or dlsp0sition of without accounting permissible _____ 143 

Conflict of laws, removal of collateral _________ 143 
Confllct of security Interests 

Priorities runon11 conlllctlng security Interests in the same collateral 143 
Consignments 

Financing atatements coverin8 consigned or leased goods ·---·- 143 
Priorities _________ ---------------- 143 

Crops, place of filing ______________________ 143 
Debtor's contract, account debtor defined -- ------- 143 
Debtor's rlghu, debtor defined ---------------- 143 

Default 

Collateral 
Acceptance as discharge of obligation ----------- 143 

Compulsory di5POsltion of -------------- 143 

Prop0sal to retain collateral by secured 
party In transaction ------------------ 143 

&,cured party's right to d1apose of collateral after default ______ 143 
Effect of dlsp0sltlon ---------------- 143 

Collection rights of secured party ------------ 143 
Generally ---------------------- 143 
Procedure when agreement coven both real 

and personal property ---------------- 143 
Secured rights 

Collection rlahta of ---------------- 143 
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854 
854 
843 
321 
854 

820 
829 
823 
831 

842 
842 
842 
842 

830 

830 

830 

837 
837 
825 
838 
82S 

838 
835 
830 
844 

839 

854 
828 
844 
825 
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859 

859 

859 

857 
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856 
855 
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COMMERCIAL CODE-(oontinaed): 
Secured transactiona-(continued): 

Default-(continued): 
Secured rights-(continued): 

Right to dispose of collateral alter default 
Effect of disposition _______________ _ 
Perishable collateral __ 

Defenses against assignee of account 
Definitions 

Account 
General intangibl e  
Generally 
Index of definitions __________________ _ 
Proceeds 
Security Interest --------------------

Delivery defined ---------------------
Exclusions from article -----------------

Security interests to which filing provisions do not apply 
Exclusions, priority over unpcrtected security interests ___ _ 
Filings 

Assignment of security interest 
Duties of filing officer ________________ _ 
F ees 

Collateral 
Release of 
Removal of 

Conflict of laws-------------------
Duration of filing 
Erroneous filing 
Fees 

Assignment of s ecurity interest ____ _ 
Financing statement 

Assignment 
Secretary of atate 

Information from filing officer ____________ _ 
Secretary of state 
Statement of release of collateral ___________ _ 

Cb. 

143 
143 
143 
143 

143 
143 
143 
143 
143 
143 
143 
143 
143 
143 

143 
143 
143 

143 
143 
143 
143 
143 

143 
143 
143 

13 

143 
13 

143 
Termination statement ---------------- 13,143 

Filing officer 
Duties of --------------------- 143 
Information from ____ ,______________ 143 

Financing statement 
Amendmenta ------------------- 143 
Duration ---------------------- 143 
Formal r�uisite■ of ----------------- 143 

Formal requisites of financin11 statement ______ 143 
Amendmenta -------------------- 143 

Information from filin& officer ------------ 143 

Lapsed filings, effect of ----------------- 143 
Mortgages, effect as flnancin& statement __________ 143 
Perfected s ecurity interesta 

Perfection by permissive filin& --------------------------·····-- 143 
Temporary perfectlona without fllin& ------- 143 
When possession by secured party perfects without filln& --------··· 143 

Place of filin& --------- _____ 143 
Public bond IBlues effective for lite of issues ________ 143 
R emoval of collateral ----------------- 143 
Security interests to which artJcle does not apply ______ 143 

Termination statement ----------------- !43 

Tranaillon provisions ------------------ 143 

What constitutes filing - --------------- 143 
Whca required to pedcct security interest _________ 143 
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831 
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860-863 
848 
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COMMERCIAL CODE-(coadllaed): 

Secured transaclioos-(contioucd): 
Fixtures, priority of security interests in 
Fungible, defioed ____________________ _ 
Goods 

Consumer aoods, protection of buyers _______ _ 
Defined --------------------------

Instruments, purchase of ___ _ 
Jurisdictioo 

Accounts, contract riabts, general intangibles and 
equipment relatina to anolber jurisdiclioo ________ _ 

Mortgages, effect as financing statemeot __________ _ 
Motor ,chicles, applicability of filina provisions _______ _ 
Multiple state transactions, perfection of security interest ___ _ 
Perfected security interest., 

Effect of lapsed filing ____ _ 
Pcrfectioo by permissive filing 
Perfectioo by instnunenU, document., and aoods 

covered by document., 
Temporary perfectioo without filiog or transfer of possession __ 
Wben filing is required to perfect 
Wheo possession by second party perfect., without filina ___ _ 

Policy of article 
Priorities 

Amoog conflictina interests in same collateral _______ _ 
Of securities interest., in fixtures __ 
Purchasers of chattel paper or instruments ___________ _ 
Unperfected security interests 

Proceeds, description in security aareements 
Protcctioo of buyen of 11oods ________________ _ 
Purchase money security interest 

Inveotory, priorities 
Priority over ri!lhts of trwisferees Jn bulk or lien creditor __ _ 

Purchase of chattel paper and instrument., _________ _ 
Real properly 

Default, procedure when security aareemenl 
covers both real and personal property ------------------

Descrlbln11 In security aareemenl -- ---·---------
Place of filin11 · · · · ···--·-·-··-···· 
Priority of secuiity interest In fixture. __________ _ 
Scope of article ---------·······-····---------------
Transaclioos excluded __________ ---------------

Rcceivcn 
Sales 

Default, dispositioo of collateral ----------------
Scope of article ______________________ _ 

Security interest lo which fillna provisions not applicable ------
Secretary of state 

Information from 

Place of filina --------------------
Secured party 

Defined 
Rights on disposition of collateral -------------------------

Security agreement 
Advance. ·······-·······-·-···----------------
After-acquired property 
Attaclunent of security 1.ntercat --------------

When Jolerest attachu ________________ _ 
Collateral 

Use or dispo1Jtfon without ac:countloa ---------
Defl.ncd 
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COMMERCIAL CODE-(madnaed): 
Secured transactions-(continued): 

Security agreement-(continued): 
Description in security aareementa ___________ _ 
Enforceability or security interest --------------------···
Proceeds 
Requisites 
Use or disposition or collateral without accounting 

Security interest 
_ Attachment, when interest attaches 

Definition 
Enforceability 
Unperfected aecurity interests, priority over 

Third parties 
Rights generally 

Transactions excluded Crom provisions of article ____ _ 
Unpcrfectcd security interests 

Effect of lapsed filing _________ ---------
Lien creditor, priority over unperfected security interests ---·--·· 
Persons who take priority over 

Set-off and counterclaim 
Secured transactions, transactions excluded 

Ships and shipping 
Security transactions excluded ________ _ 

Signatures 
Genuine, definition 
"Signed", definition ___________________ _ 
Unauthorized, definition 

Includes forgery 
State 

Transac:tions by government, governmental subdivision 
or aaency Cllcluded 

Statute of frauds 
Secured transactions 

Financing statement 
Requisites of security aareement 

Suretysb.ip and guaranty, aurety defined 
TelegraJD, defined 
Territorial application 
Timber 

Secured transactlom, description of land ________ _ 
Time 

Secured transactions 
County, municipal and public service bond 

issues effective for life of iS5ues ---------
Duration of financing statement ____________ _ 

Torts 
Transfer or claima excluded ---------------

Transition provision■ 
Filing requirement& 

Change of place of filing ------·----·---··--···
Preservation of old transition provisions ··-------
Presumption■ 

New code to be deemed declaratory of old code ___ _ 
Priorities ______________________ _ 
Refilings required 
Transition provision on change of requirements ______ _ 
Transition to new code, gcoeral nile ___________ _ 

Trees and Timber 
Place of filing BCCUrcd transactions ___________ _ 

Waae,, tranaactions excluded ----------------
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COMMERCIAL CODE-(ronlioned): 

Warehouse receipts, defined 
Writing, defined 

COMMERCIAL FERTll.lZERS: 
Adulteration 

Determination of _ ___________________ _ 
Prohibited 

Analysis 
Inspection, sampling and analysi1 _________ _ 

Article 

Repeal of inconsistent laws 
Severability or provisions 

Brand 
Defined 
Misbranding 

Bullt fertilizer defined 
Commissioner or Agriculture 

Administration or article 
Defined 

Promulgation of rules and reeu)ations ___________ _ 
Required publications 

Constitutionality 
Deficiencies, plant food __________________ _ 
Definitions ··------------------------
Distributor defined 
Fees 

Expendirure of 
Inspection fee ·-----------------------

Pen�Jty for late payment ________________ _ 
Registration 

Fertilizer material deiined _________________ _ 

Inspection 
Fees --··-· 

Expenditure or fees 
Samplin1, Inspection and analysis-------------

Label 
Ocrinition ···-·----------------------
Misbrnndln1 
Rcquirernent1 ..... ----·--··-·-····----

MAnurnctureu, exchan,ea between ··--------------
Misbranding ·········-·- --•-·-·-------------------
Mixed fertilizer defined -·--·-·-------·---------
Plant rood deficiency ----------··-·-·-··--------
Re11istrntlon 

Application 
Cancellation 
Fee ---····-···---·-··-·----· 
Required be/ore distribution of fertilizer __________ _ 

Reports 
Tonnage report ·---------------------

Penalty ror late fllina ------------·----
Rules and reaulalions 

By comml5sioner 
Penalties for violatioiu _________________ _ 

Sale 
Exchanges between manufacrurera _____________ _ 
Seizure, condemnation and we 
Stop sale ordera ____________________ _ 

Samples 
Inspection, umpllnl and 1&11a.lysla _____________ _ 
omclal 1&mplo defined 
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COMMERCIAL FERTR,IZEM-(condn11cd): 

Short weight 
Specialty fertilizer defined 
Value 

Determination of -------------------
Violations 

Penalties 
Seizure, condemnation and sale _____________ _ 

COMMISSIONERS: 
Commissioners out of state 

Acknowledgments 
Appointment by governor 
Bond 
Commission fee 
Continuance in office _________________ _ 
Powers u to aclmowled&menta ______________ _ 
Seal 
Term of office --------------------

CONSTABLES: 
Pees in criminal cues __________________ _ 

CONSTITUnON, STATE: 
Resolutions proposing amendments 

Judicial Reorganization Amendment (SJR 6) ________ _ 
· Modem Schools Amendment (HJR 12) - -----------

CONSUMER CREDIT AND PROTECTION ACT: 
Admfaistratlon 

Administrative enforcement orders 
Judicial review 

Administrative procedures act, application of ________ _ 
Advisory council -------------------
Attorney general 

Administrative enforcement orders ------------
Judicial review __________________ _ 

Administrative procedures act, application of ______ _ 
Assurance or discontinuance 
Civil actions by -------------------

Jury trial 
Venue 

Injunctions against unconscionable agreements 
and fraudulent or unconscionable conduct 
Temporary relief _________ _ 

Injunctions against violations of chapter _________ _ 
Temporary relief 

Investigatory powers 
Powers of 

Consumer's remedies not affected ___________ _ 
Reports 
Rules and regulations 

Consumer affairs advisory council ____________ _ 
Division of administrative powers _____________ _ 
Division or consumer protection 

Created 
Purpose 

lnjunctlon1 
Temporary relief 

Notiflcatlon to be filed with state tax department ______ _ 
Operathe date and provblona for tranaltlon ________ _ 
Reports 
R.ulea and re8Ulatlona ________________ _ 

Ch. 
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TOPICAL INDEX 

CONSUMER CREDIT AND PROTECTION Acr-(confllloed): 

Admini!trative Procedures Act 
Application to article 
Attorney general governed by _______________ _ 

Advertisement defined 
Advisory council ----------------------
Application 

By agreement of parties 
Exclusion of certain persons and transactions 

from provisions of chapter -----------------
Loans or sales consummated In another state ________ _ 

Assignees 
Instruments, contracts or other writings 

Assignee subject to claims and defenses of buyer or lessee 
Assignment of eamlnp 

Defined 
Limitation on 
Supervised lender 

Attorney General. See within this headini under "Administration". 
Auditor, attorney-in-fact for nonresidents 
Balloon payments 

Agreement to contain required languages ----------
Defined 
Right to refinance 

Cbapter 
Severabillty 
Short title 

Civil liability and criminal penalties 
Assertion of rights --------·-----------
Effect of violations on rights of parties ------------
Limitation of actions __________________ _ 
Willful violations 

Claim defined 

Commissioner of banklnl 

Ch, 

12 
12 
12 
12 

12 

12 
12 

12 

12 
12 
12 

12 

12 

12 

12 

12 

12 

12 
12 
12 
12 
12 

Annual report on use of consumer credit, etc. --------- 12 
AppllcabJllly of administrative procedures act to action taken by _ 12 
Authority not llmlled by chapter ------------- 12 
Rules and re11ulallons 

Allocation of charges and calculation of rebatea ______ 12 
Calculation of deferred chargea ____________ ______ 12 

Correspondence couraea 
Buyer's right to cancel certain 111b1cr:lpllons 

and other obU.ations --·-····-·······-·-···--·-·-···-·-· _____ 12 

Cosigner■ 
Liability ···---···----··----------------- 12 

Notice to coslanera _____________________ 12 

Debt collection 
Defined ______________________ 12 
Fraudulent, deceptive or mlsleadln1 representations prohibited __ 12 
Oppression and abuse prohibited _______________ 12 
Postal violations _____________________ 12 
Practice of law by collector ________________ 12 

Threats or coercion prohibited _______________ 12 
Unfair or unconscionable means prohibited __________ 12 
Unreasonable publication prohibited _____________ 12 

Default 
Cure ------------------- ------ 12 
Limitation on default char■ea _______________ 12 
Notice of consumer'■ daht to Cllfe ______________ 12 
Repeated default ------------------- 12 
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992 TOPICAL INDEX 

CONSUMER CREDIT AND PROTECDON ACI'-(conHnued): 
Definitions 

For purposes of article 6 ------------------

For purposes of certain sections of chapter ______ ___ _ 
General 

Discounts 

As inducement on referral sales or leases ____ _ _ _ ___ _ 
Division of consumer protection 

Creation and purpose 
Exclusions from applicability of chapter ___________ _ 
Exemption of personal property from execution 
Extortionate extensions of credit 
Finance charges 

Additional charges ________ _ __________ _ 
Advances to perform covenants of consumer ________ _ 

Consolidation 
Deferral charges _______ _____________ _ 
Delinquency charges 

Non-precomputed consumer credit sales or loans ______ _ 
Precomputed consumer credit sales or loans ________ _ 

Insurance 
Loan finance charge 

Additional ____________________ _ 
Amount of ------------------�---
Consolidation _ ____________________ _ 
Insurance _ _____________________ _ 
Prepayment, right to prepay ______________ _ 
Real estate, sale finance charges ______ _ _ ___ __ _ 
Refinancing 
Revolving charge accounts 
Revolving loan accounts ________________ _ 
Rules and regulations _________________ _ 
United States or agency thereof 

Interest rate on loans guaranteed or insured by _____ _ 
Sales finance charges 

Additional charges 
Amount 
Consolidation 
Insurance 
Prepayment 

Rebate 
Real estate 
Refinancing 
Revolving charge accounts 

Garnishment 
Defined 
Employees" discharge or reprisal because of -------- -
Limitation 
No garnishment before judgment _____________ _ 
Use of as threat or coercion _______________ _ 

General consumer protection 
Actions by consumer 
Definitions ------=================================--
Bxempted transactions 
Leglslative declaration 
Remedies 

Disclaimer of warranties and remedies prohibited -------
Rules and regulations -

_
-
_-::_-::_-

_
-
_-::_-::_-_-::_-::_-::_-_-_-_-::_-::_-_-::_-_-_-::_-::_-::_-_-::_-_-::_-::_-::_-_-= Statuto,y construction 

Unfair methods of competition and unfair or 

decepllve acts and practices prohibited -----------
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TOPICAL INDEX 

CONSUMER CREDIT AND PROTECl'ION ACl'-(co11tlaaed): 

General conswner protectlon-{continued): 
Warranties 

Breach of 

Disclaimer of warranties and remedies prohibited 
Privily abolished 

General provisions 

Application of law to out-of-state sales or loans _______ _ 
Consumer protection 1enerally 
Definitions 

Effect of chapter on powen of persons making 

consumer credit sales and loans _____________ _ 
Exclusions 

Sales or loans subject to law by agreement of parties _____ _ 
Short title 
Waiver 

Holders In due course 

Holders of negotiable Instruments subject to 

claims and defenses of buyer or lessee __________ _ 
Home solicitation 

Buyer's right to caned _________________ _ 
Buyer's duty _____________________ _ 
Compensation for certain services ____________ _ 

Notice to seller --------------------
Seller's rights 

Down payment, restoration of 
Form of agreement or offer to purchase _ __________ _ 
Sale, defined ______________________ _ 
Settlement of buyer's rights 

Instruments, contracts or other writings 

Assignee subject to claims and defenses __________ _ 
Judgments 

Confession of Judgment prohibited _____________ _ 

Deficiency, restrictions on ________________ _ 
Garnishment, none prior to entry of Juda:tnent ________ _ 

Judicial review of administrative enforcement orders ______ _ 
Leases 

Information to be furnished ·-··----·---------
Restrictions on liability ···--··-•··· 

Legislative declaration, purpose of article 6 --··------
Lenders 

Defined ···-··-·-•·--.. --. 
Credit card defined ···-------·· 
Subject to claims and defensea of borrowers arlsln1 from salea ___ _ 

Loan defined -·--····-·-------------------
Loan finance charge defined -----
Magazine subscriptions 

Buyer's right to caned certain subac:riptlona and other obllgatlona -
Merchandise certificate defined _______________ _ 

Merchantable defined -------------------

Negotiable Instruments 
Holders of negotlable Instrument 111bject to 

claims and defenses of buyer or lessee ----------

Nonresidents 
Service of proceu on certain ----------------

Notice 
Assignment of rlgbts to payment, notice required ------
Consumer'■ right to cure default 
Home solicitation, buyer'■ right to cancel __________ _ 
Nonresidents, service of notice on certain 
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994 TOPICAL INDEX 

CONSUMER CREDIT AND PROTECfION ACJ'-(contlnued): Cb. 

Notice-(contlnued): 
Notice to cosigners, form ----------------- 12 
Notification required to be filed with the tax department ·--···--··· 12 

Operation date and provisions for transition 
Enforceability of prior transactiona _______ ______ 12 
Severability ---------------------- 12 

Payments 
Application or payments on account _____________ 12 
Assignment of earnings __________________ 12 
Assignment of right to payment: notice ____________ 12 
Balloon payments ____________________ 12 
Default 

Cure ------------------------ 12 
Limitation on default charges _______________ 12 
Notice of consumer'• right to cure default_________ 12 
Repeated default __________________ 12 

Evidence or payment _____________ _ _____ 12 
Prepayment: rebate upon _________________ 12 
Receipts _______________________ 12 
Statement of account ------------------ 12 

Penalties. See "Civil Liability and Criminal Penalties" 
under this heading. 

Personal property exemptions ---------------- 12 
Precomputed loan defined ----------------- 12 
Precomputed sale defined _________________ 12 
Rebate a, Inducement ___________________ 12 
Receipts or payment required _______________ 12 
Referral sales or leases; cffecb of ______________ 12 
Reports 

Annual report of supervised lendera ____________ _ 
Annual report on use of consumer credit and on 

consumer protection problems ______________ _ 
Revolving charge accouots 

Change i.D terms --------------------
Defined 
Generally 

Revolving loan accounta 
Change in tum& ____________________ _ 
Defined 
Generally 

Rules and reguiatlon.a 
AdminJstratlon of chapter 
Allocation of charges and calculation of rebates ____ _ 
Deferral charges ---------------------
General consumer protection ________ _ 
Supervised lenden, JlcenaJ.na 

Sales fi.Dance charge defined ________________ _ 

Security i.D sales or leases 
CroSs-<:ollaleral 

Debi secured by cross-collateral _____________ _ 
When security Interest may be taken ___________ _ 

Service of process on nonresidents ______________ _ 

Sc,verablllty 

Short tltle -----------------------

Statement of account-amounts paid and awed ________ _ 

State Tu: Depar1mcnt 
Notification required to be filed with __________ _ 

Statutocy c:on,ttuc:tlon 
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CONSUMER CREDIT AND PROTECOON ACT-(eondnaed): 

Supervised lenders 
Administrative procedures act applicable to a.rt.lcle ______ _ 
Assignment of earnings prohibited 
Bankruptcy-restrictions as to renegotiation 

of loan discharged in bankruptcy ____________ _ 
Business other than making loans, restrictions on 
Investigations and examinations by commissioner 
License 

Applications 
Assignability 
Continuation of licensing 
Fee 
Place of buslneas 
Qualifications -------------------
Reinstatement 
Required 
Revocation or ■uspenslon 
Tenn------------------------
Transferability 

Loan finance charge 

Amount of charge 
Maximum interest on certain loans ___________ _ 
Multiple loan agreements _______________ _ 

Mallimum interest on loans In execs■ of $1,200 _______ _ 
Multiple loan agreements ________________ _ 
Records 

Examination by commJssfoner _____________ _ 
Required 

Reports, annual required 
Security interests 

Household furniture u security 
Land as security 

Small loans and small loan companlca 
Application of cho.pter to ______________ _ 

Supervised loans defined ________________ _ 
Sureties 

Liability of suretlet -------------------
Notice to suretlca 

Title, short title 
Transition 

Operative date and prol'ialona for ____________ _ 
Unconsclonnbillty 

Agreement or transaction unconscionable or 
Induced by unconscionable conduct ___________ _ 

Injunctions against wiconsclonable a11reements 
and fraudulent or unconscionable conduct _________ _ 

Use of unfair or unconscionable mearu by debt collector& ___ _ 
Uniform Commercial Code 

Application to rcstrictlom on deflclenc:y Judgments ______ _ 
Vlolntlons 

Injunctions agalnlt vlolatiom 
Llabllltlca and penalties 

Waiver 
Comumer waiver of bcndltl or dahtl -----------

Warrantica 
General consumer protectioa 

CORPORATION.Ii 

Aclmowled11D1ent of lnstrumentl required to be 

acknowledacd by attorney _______________ _ 
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CORPORATIONS-(contlnned): Cit. 

Actiom 

By shareholders, member, or directors without meeting _ ____ 13 

Determination of value of shares of dissenting shareholders __ __ 13 

To enforce payment of tax________________ 13 

Advertising, false -------------------- 128 

Agents, identification ------------------- 13 

Appeal and error 
Appeal of order of revocation _______________ 13 

Application of article ___________________ 13 

Foreign and Interstate commerce ______________ 13 

Articles of amendment 
Admission in evidence __________________ 13 
Effect ----------------------- 13 
Filing ________ _________ _ _ _ __ 13 
Recordation - --------------------- 13 

Articles of incorporation 
Acknowledgment ____________________ 13 
Bylaws, inconsistencies "1th ________________ 13 
Certificate of incorporation 

Issuance ---------------------- 13 
Effect-------------------- 13 

Recordation _____________________ 13 
Consolidation _____________________ 13 
Contenl5 - - --------------------- 13 
Defined ----------------------- 13 
Filing ----------------------- 13 
Matters not required to be set forth _____________ 13 
Merger ------------------------ 13 
Notice, waiver _____________________ 13 
Restated articles of incorporation 

Admission .ID evidence _________________ 13 
Filing ----------------------- 13 
Recordation ______________________ 13 

Voting requirements___________________ 13 

Attorney General 
Charter or land-holdlna tax 

Institution of action to enforce payment of tu ____ 13 

Motion for Injunction _________________ 13 

Attorney-in-fact 
Fee of auditor as attorney-In-fact __ _ ------·-------·-----

Fee of secretary of atate as attorney-In-fact _______ _ 

Business corporatlom 
Actions 

Dissenting shareholden to determine value of shares ____ _ 
Shareholder'■ actlo111 _________________ _ 

Appeals 
Right of aggrlCTed shareholden In dia■ olutlon actlo111 ____ _ 

Articles of incorporation 
Amendmenta 

Articles of amendment and contents __________ _ 

Qa511 voting 
Procedure 

Preemptive right■ -----------------

Reorganization proceedinp 
Amendment of artldea _______________ _ 
Contenta 
Evidence 
Filllla procedure ----------------

12 
13 

13 

13 

13 

13 
13 

13 
13 
13 

13 
13 
13 
13 

235 

279 

316, 319 

765 

183 

230 

177 
177 

200 

201 

200 

200 

197 

197 

199 

199 
199 

203 

197 
178 
199 
197 

202 
235 

201 

201 
201 
234 

316 
317 

110 
313 

279 

258 

290 

261 

265 
304 
263 
247 

266 
266 
266 
266 



TOPICAL INDEX 

CORPORA TIONS-(cont!nued): Q. 

Business corporations-(continued): 
Articles of incorporation-(continucd): 

Issuance ---------------------- 13 
Purposes --------------------- 13 
Recordalion ____________________ 13 

Restated articles ___________________ 13 
Adoption procedure and contents ____________ 13 

Assets 
Dissolution, collection ----------------- 13 
Liquidation, application of assets ____________ 13 
Mortgage or pledge of assets ______________ 13 
Sale in regular course of business ____________ 13 
Sale other than in regular cou.rse of business________ 13 

Authorized shares 
Classes and voting rights________________ 13 

Books and records ------------------- 13 
Examination by shareholdCB ______________ 13 
Financial statements ----------------- 13 

Capital surplus 
Distribution by directors ---------------- 13 

When distribution prohibited ------------- 13 
Increase by directors _________________ 13 
Payment of dividends to holders of &hares 

having preferential right--------------- 13 
Reduction of stated capital _______________ 13 

Certificates representins aharea ______________ 13 

Conffict of Interest of directors ______________ 13 

Contract rights 
Removal of officers to be without prejudice to _______ 13 

Contracts, conflicts of Interest ______________ 13 

Directors 
Articles of Incorporation, amendment procedure _______ 13 
Capital surplus 

DJstrJbutlon --------------------- 13 
Increase --------------------- 13 

Committeea __________ ____________ 13 
Connie! of lnterut ___________________ 13 
Dissolution, voluntary ---------------- 13 

Revocation ----------------------- 13 
Dividends, declaration and payment ___________ 13 
Generally --------------------- 13 
Liability in certain cases ---------------- 13 
Loans to dlrectors, authorlution by shareholders ------ 13 
Meetings, minutes __________________ 13 
Officers, appointment or election by directors _______ 13 
Powers ______________________ 13 
Qualiflcatioos ------------------- 13 
Removal ______________________ 13 
Reserves, creation by directors ______________ 13 
Votes, when recorded ----------------- 13 

Dissolution 
Actions by shareholders ---------------- 13 

RJght of majority ahareholden to purchase pla.Lntiff'a shares __ 13 
Assets 

Application ------------------- 13 
Collection --------------------- 13 

Uquldation under supervialon of court ---------- 13 
Notice to creditors------------------ 13 
Shareholders, appeal by aurfeved --- -------- 13 
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CORPORATIONS-(coulluued): 

Business corporations-(continued): 
Dissolution-(continued): 

Statement of intent to dissolve 
Effect _______________________ _ 
Filing 

Procedure after filing ________________ _ 
Revocatlon 

Bffect of statement of revocation ___________ _ 

Filing-------------------

Voluntary dissolution 
Act of incorporators ------------------

Revocation 
Articles of dissolution ________________ _ 
lncorporators 
Revocation proceedings by consent of shareholders 
Shareholders' consent _________________ _ 

Dividends 
Declaration and payment by board of directors _______ _ 
Shareholders having cumulatlve preference right 

Employees 
Loans to employees ------------------

Expenses 
Organization, reorganization and financing ________ _ 

Incorporation, aenerally 
Llability 

Directors 
Subscribers and &hareholden -· ____________ _ 

Loans, autborlzatloo by sbareholden ______ __ __ _ _  _ 
Merger or consolidatlon 

Articles of merger, contents 
Subsidiary corporations 

Generally 
Meeting of shareholders 
Notice to shareholders 
Shareholder'& approval 
Stated capital 
Subsidiary corporations 

ArtJctes of merger 
Evidence 
Procedures 

Recordation 

Mortgages, assets 
Officers 

Election or appointment 

Removal 
Organlzatlon, expenaea 
Preemptive rights of ahareholden 
Property 

Mortgage 
Sale, lease or exchange 

In other than regular course of buslneu 
In course of business _________________ _ 

Recordation 
Amendment of articles of Incorporation _________ _ 

Merger of subsidiary corporatlons 

Record date, flxlng 
Redemption or purchase of redeemable sharea 

Restrictions ----------------------
Reorganization proceedlllJIS 

Reserves, creation 

a,. Page 

13 287 

13 287 

13 287 

13 288 

13 289 

13 289 

13 28S 

13 288 

13 284 

13 283 

13 288 

13 28S 

13 2S3 

13 2SS 

13 2S6 

13 244 

13 180 

13 2S6 

13 246 

13 2S6 

13 27S 

13 276 

13 274 

13 274 

13 274 

13 27S 

13 243 

13 276 

13 276 

13 276 

13 276 

13 277 

13 2S9 

13 2S7 

13 244 

13 247 

13 277 

13 277 

13 277 

13 266 

13 276 

13 247 

13 269 

13 266 

13 273 



CORPORATIONS-(conllnued): 

Business corporatio11&-(continued): 
Scrip 
Shareholders 

Actions 

TOPICAL INDEX 

Agreements among shareholders 
Amendment of articles of incorporation 

Notice lo shareholders 
Vote of shareholders 

Directors, removal 
Dissolution 

Actions by shareholders ----------------
Application of assets in liquidation __________ _ 
Right of majority shareholders to purchase plaintiff'a shares _ 
Voluntary dissolution by consent 

Revocation of voluntary dissolution 
proceedinp by consent of shareholders _______ _ 

Financial statement, upon written request ________ _ 
Liability 

Loans to employees and directors ____________ _ 
Meetings 

Minutes 
Transfer books 
Voting 

Merger or consolidation, approval 
Preemptive rights -------------------
Proxies -------------------------
Right to dissent ------------------
Stock and stockholders 

Rights and options _________________ _ 
Transfer of dissenting shareholder'■ lharea to corporation __ _ 

Transfer books, closing _______________ _ 
Voting 

Proxies ··-----------------------
Voting record ___________________ _ 
Voting tn.11t1 

Shares 
Authorized shares ---------------------
Certlflcntea repre1entln1 lharea ____________ _ 
Change In number __________________ _ 
Clnsses 
Consideration ______ _________________ _ 
Disscnling shareholder's shares 

Civil action to determine value ------------
Demand for payment of ··--------------
Purchase of __ 
Transfer to corporation 

Fractional shares 
Merger or consolidation 
Nonpar value, stated capital --------------
Par value ---·--------------------

Payment ··-·-··-··-·-·-·-----------------
Preferred or special classes In aeries __________ _ 
Purposes for which corpor ation may purchue 

or acquire ft, own shares --------------
Proxy votins 
Reacquired share■ 
Redeemable share■ 

Cancellation 
Subscribers, 1Jab1U1y 
Subacrlptlona 
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CORPORATIONS-(contlnned): Cb. 

Business corporations-(continued): 
Sbares-(continued): 

Treasury shares -------------------- 13 
Voting of sharea -------------------- 13 
Voting rights -------------------- 13 
Voting trusts -------------------- 13 

Stated capital 
Amendments to articles of iocorporatlon __________ 13 
Cancellation of reacquired shares 

Reduction of stated capital _______________ 13 
Determination of amount ________________ 13 
Increase ------------------------ 13 
Reductlon 

Cancellation of reacquired shares ____________ 13 
Surplus _____________________ 13 
Without amendment of articles or cancellation of shares ___ 13 

Subscribers, liability ------------------- 13 
Subscription, shares -------------------- 13 
Subsidiary corporations, merger or consolidation ____ __ __ 13 
Transfer books, closing------------------ 13 
Treasury shares ---------------------- 13 
Use of term "corporation"_________________ 13 
Voting record of shareholders ________________ 13 
Voting trusts---------------------- 13 

Business development corporations 
Financial institutions as members of corporations ________ 14 
Loans to corporations by members _____________ 14 

Business franchise registration tax 
Definitions ------------------- 132 

Bylaws 
Adoption, amend.men� etc. _________________ 13 
Voting requirements ___________________ 13 

Cemeteries 
Charter or landholding tax 

.Bxemptlons ---------------------- 13 
Charitable organlzatlons 

Charter or landholding tax exemption ____________ 13 
Charters 

Amendments --------------------- 13 
Fees for issuance --------------------- 13 
Issuance _______________________ 13 
Revocation or forfeiture 

Charter or landholding tax _______________ 13 

Churches 
Religious denominations or churches incorporated 

Capacity prohibited _________________ 13 

aerks of circult court 
Charter or landholding tax 

Notice to secretary of state of forfeiture, 
revocatlon or dissolution of corporation■ _________ 13 
Penalty for failure to make report ____________ 13 

aerks of county court 
Recordatlon ----------------------- 13 

Recordation of articles of Incorporation ___________ 13 

Consolidation 
Articles of consolidation 

Admission In evidence _ _____ _________ 13 

Certificate �---------- --------- 13 

Filing -------------------- 13 

Recordallon -------------------- 13 
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CORPORA TIONS-(continned): 

Consolidation-(continued): 
Certificate of consolidation 

Payment or truces prerequisite for issuance 
Conveyance of title to real estate to surviving or new corporation _ 
Effect 
Procedure 

Construction of article ___________________ _ 
Severability 

Contracts 
Ultra vires 

Corporate existence, perpetual _______________ _ 
Costs 

Actions to enforce payment of charter or landholding tax ___ _ 
Indemnification of directors and officen __________ _ 

Creditor and debtor 
Business corporations 

Dissolution notice to creditor 
Dissolution, deposits with state treasurer __________ _ 
Liquidation actions 

Filing of claims 
Criminal procedure 

Indemnification of officers, directors, employees and agenta __ 
Defenses ultra vi.re.I 
Definitions 
Directors 

Action without meeting --· 
Oasseg 
Consolidation 
Defined 
Elections 
IodemnificaUon 
Meetings, notice and place _ _____________ _ 
Merger -·-·······---------------------
Notice, waiver ____________________ _ 
Number 
Quorum ············· ·-····-···-······-·--··---------------
Vacancies, manner of fllllna 
Voling requirements------------------

Dissolution 
Articles of dlssolotlon ----------------

-
By suit In equity 

Ch a rter or landholding tax 
Record of dissolution -·-·---·-----------

Certiflcate of digsoJulion 
Issuance by secretary of state 
Payment of corporation tax 

Deposits with state treasurer of amounts due certain persons __ _ 
Effect -------------------------
Expiration of corporate existence _____________ _ 
Involuntary dissolution 

Deposit of amounts due with state treasurer _ ______ _ 
Effect _______________________ _ 
Order-· 

Filing with secretary of state --------------
llemedlcs not impaired by dissolution ___________ _ 

Dividends 
Business corporations 
Nonprofit corporationa, prohJbltcd ___________ _ 

Dockets 
Charter of landholdlna tu, lleo docket -----------
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CORPORA TIONS-(contlnaecl): 

Duration 
Corporate existence 
Perpetual succession 

Elections, directors 

TOPICAL INDEX 

Employees, indcmnil:lcation ________________ _ 
Evidence 

Articles of amendment _________________ _ 
Articles of incorporation 

Articles of merger or consolidation ____________ _ 
Certificates and certified copies 

Reception in evidence 
&emptions 

Charter or landholding tax -----------·----
&isling corporations, application of article 

Expiration, condition■ ------------- -----

Fees 
Charter 
Collection by secretary of state ______________ _ 
Name, change of -------------------
Office, change of principal office --------------
Secretary of st.ate, charges by ______________ _ 
Stock and stockholders 

Increase or decrease in number of shares _____ _ 

Fines, penalties and forfeitures 
Ciarter or landholding tax 

Delinquent corporation doing business after 
proclamation of governor ____________ _ 

Foreign commerce, application of article to ----------

Foreign corporation■ 
Actions involving, venue 
Admission 
Articles of incorporation 

Amendment 
Filing 
Recordatfon 

Penalties for failure to record ___________ _ 
Certificate of authority-----------------

Acts permitted without certificate 
Amended certificate ------------------

Penalties, failure to record ___________ _ 
Recordation 
Requiremcnta ___________________ _ 

Application 
Contcnt.1 
Filing 
Forms 
Issuance _ ___________ -----------
Penalties, failure to record ______________ _ 
Recordation 

Conducting affairs or doing or transacting business without ________ _ 
Corporations heretofore authorized to transact business 

not required to reapply 
Effect -----------------------
Failure to obtain ------------------
Issuance 

When certificate la not to be faBUed __________ _ 
Powers of foreign corporatiou -------------
Revocation 

Appeal 
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CORPORATIONS-(contlnned): a.. .... 

Foreign corporations-(contlnued): 
Certificate of authority-(contlnued): 

Revocation-(contlnued): 
Conditions for revocation 13 229 

Order by secretary of state 13 230 
Consolidation or merger 

Articles of merger 
Filing 13 234 
Recordation 13 224 

Penalty for f allure to record 13 224 
Defined 13 179 

License tax 13 311 
Name 13 218 

Change of name 13 219 
Reserved name 13 187 

Powers ___ 13 218 
Preexisting foreign corporations 

Reapplication not required for certificate of authority 13 231 
Principal office. chllQ8e 13 223 

Reports 
Annual report to tax commissioner 13 311 
Charter or landholdin1 tax 

Annual report to tax commissioner 13 311 
Preliminary report to secretary of state 13 312 

Secretary of State 
Fee as statutory attorney-in-fact 13 313 

Venue, actions lnvolvin11 forei1D corporations 13 192 
Withdrawal from state 

Certificate 

Application 13 226 
Contents 13 226 
Filln11 13 226 
Issuance 13 226 
Records tlon -· 13 226 

Publication requJrcd 13 226 

GoYernor 
Olnrter or landholdln1 tu 

Proclamation aa to delinquent corporations 13 316 
Cost of proclamation 13 316 
Recordatlon 13 316 

Incorporation _____ 13 197 
Number of lncorporatora required 13 197 
Persons actln11 as lncorporatort 13 197 
Purposes --- 13 180 

J ndemniflcatloD 
Offlcera, directors, employua and qeDta 13 183 

Industrial loan companies 
See Industrial Loan Companies. 

Injunctions 
Restraining corporations delinquent In payment of 

charter or landholdlni tu from doln11 bualnen 13 316 

Insurance 
Holding company ayatem act 

Sec Insurance, 

Interstate commerce 
Application of article tu 13 1n 

Judgments 
Enforcement of payment of charter or landholdlns CU 13 316 



1004 TOPICAL INDBX 

CORPORATIONS-(c:ontlnued): 
Judicial sales 

Action lo enforce payment of charter or landholding tax ___ _ 
Limitation on institution of proceedings ________ _ 
Right of purchaser of delinquent property __________ _ 

J uri.!ldiction 
Action to enforce payment of charter or landholding tax ___ _ 
Foreign corporation& ------------------

Liens 
Charter or landholding tax -----------------

Liquidation 
Actions by stockholder■ ----------------
Oaims, filing 
Creditor's action 
Discontinuance of procecdlngs ______________ _ 
Involuntary dissolution ______________ _ 
Procedure 
Qualifications 
Receivers, appointment and powers 

Lodges 
Exemption from charter or landholding tax ________ _ 

Meetings 
Organization meeting 

Notice 
Waiver ---------------------- -

Shareholder■ or members ----------------
Notice 

Merger 
Articles of merger 

Admission in evidence 
Certificate; issuance, fil.Lllg and recordation ______ _ 

Certificate of merger, payment of taxes prerequisite lo issuance __ 
Conveyance of title to real estate to surviving or new corporation -
Domestic and foreign corporations 

Abandonment -------------------
Effect ------------------------
Real estate, confirmation of title required 

Effect -------------------------
Procedure 
Real estate 

Conveyance of title to surviving or new oorporatJon _____ _ 
Domestic and foreign corporations 

Confirmation of title required ____________ _ 
Name 

Certain names prohibited ·----------------
Change of name, fees of secretary of state _________ _ 
Foreign corporatJona ------------------
Generally 
Registered name 

Fee 
Renewal -----------------------
Requirements of reg!stratJon ______________ _ 

Requirements 
Reserved name 

Transfer of right to exclualve use ot 
specified corporate name _______________ _ 

Nonprofit corporatJom 
Appeal 

Failure to file annual report ______________ _ 
Articlea of lncorporatJon 

Ch. Page 
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CORPORA TIONS-(contlnaed): 

Nonprofit corporations-(continued): 
Articles of corporations-(continued): 

Amendments 

Articles of amendment _______________ _ 
Procedure 

Right to amend _ _________________ _ 
Classes of members __________________ _ 
Restated articles ___________________ _ 

Assets 

Application in liquidation of corporation by court _____ _ 
Distribution of Msets on voluntary dissolution _______ _ 

Plan of distribution _ _ _ _ _____________ _ 
Sale, lease, exchange or mortgage ____________ _ 

Books and accounts 
Inspection 

Creditor and debtor 

Notice of voluntary dissolution _____________ _ 
Directors 

Amendments to articles of Incorporation; procedure _____ _ 

Committees, authority of directors ____________ _ 
Compensation 
Generally 
Liability for corporate obligations _ ___________ _ 

Loans to directors prohibited ______________ _ 
Minutes of meetinga 
QualificatJons ---------------------
Removal 
Voting power 

Dissolution 
Voluntary dissolution 

Distribution of corporate assets - -----------
Notice to creditors 
RevocatJon 

Dividends prohibited ______ _ 
Employees not liable for corporate obllgations ___ ___ _ 
Foreign oorporatlons, annual reports 

Fnllure to file ····-------------------
lncorporntlon, purpose ------------------------
Lease of nuets .... ······------··---------------
Llquldatlon, opplicallon of assets by court 
Loans to officers and directors prohibited ··---------
Meetings ·•·-•···--····-----
Members ···--·-··--··-··--··-··----- ________ _ 

Certificate of membenthlp 
Classes ··•·-···· 
Liability for oorporate obligations 
Right to dissent 
Voting 

Merger or ronsolldation 
Abandonment 
Articles, required oontenu 
Members' rlgbt to dissent _______________ _ 

Notice to members 
Procedure 

Minutes of proceedings -------------------
Mortgage of assets ___________________ _ 
Notice of dissolution ------------------

Officers 

Compensation 
mectlon by dlrecton ________________ _ 
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CORPORAnONS-(conU..ue,J}: 

Nonprofit corporations-(continued): 
Offlcers-(conllnued) 

Generally 
Llabillty for eorporate obligations ___________ _ 
Loans to officers prohibited ______________ _ 
Removal 

Penaltl .. 
Failure to file annual report ____ _________ _ 

Profilo prohibited 

Property, sale,, lease, exchange or mortgage ________ _ 
Members' rlgb1 to dissent _____________ _ 

Proxies of members ------------------

Publlcatlon, dissolution 

Quorum 

Remrda, lnspectlon __________________ _ 

Reports 
Annual report of domestic and foreign corporations ____ _ 

Failure to file reports 
Appeal------------------
Hearings conducted by secretary of state _______ _ 
Notice 
Penalties 

Filing--------------------
Sales, assets -----------'-----------
Stock, dividends prohibited ______________ _ 
Use of term "corporation" ______________ _ 
Voting 

Cumulative 'IOting 

Direct.ors of corporations with no memben: 
have sole votma power ______________ _ 

Members ----------------------
Pro:d., 

Winding up alfaln 
Notlce 

Charter or Jandboldlng tax 
Delinquent corporation not to plead lac),: of notice _____ _ 
Notiee of tax ___________________ _ 

Director•• meeting 
Meetlngs 

DJreetor•• meetJns 
Organizational meetlns _______________ _ 
Shareholders' or members' meeting ___________ _ 
Waiver 

Penalties 

Failure to record ___________________ _ 

Pleading and practlee 
Action to enforce payment or charter tax not to be 

pleaded by delinquent corporatlon 
Powers generally 
Preference 

Rlght of purchaser In Judicial sales tor charter tax ____ _  _ 
Prior acts, errcct of repeal ________________ _ 
Process 

Actlon to enforce payment ot charter tu: _________ _ 

Property 
&emption of Intangible property of corporatlonl not 

conductlns affairs or doJna business l.!i state from taxes __ _ 

Cb. 

13 

13 

13 
13 

13 

13 

13 
13 

13 

13 

13 

13 

13 

13 

13 

13 
13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 
13 
13 

13 

13 

13 

13 

13 

u 

13 

Page 

293 

292 
295 

293 

307 

Z94 

299 
300 

292 

302 

194 

Z94 

307 

307 

307 

307 

307 
JOS 
299 
294 
291 

292 

292 
292 
292 

301 

317 
313 

196 

196 
200 
193 

23S 

222, 224, 
22S 

317 

181 

318 

177 

318 



TOPICAL INDEX 

CORPORA TIONS-(contlnued): Cb. 

Publication 
List of tax delinquent corporations _____________ 13 

Proclamation of governor ________________ 13 
Quorum 

Directors _______________________ 13 
Shareholders or members _________________ 13 

Real estate 

Merger or consolidation 

Conveyance of real estate to llllrViving or new corporation ___ 13 
Real property 

Consolidation or merger, effect on title ___________ 13 
Receiver 

Appointment in actions to enforce payment of charter tax ___ 13 
Liquidation 

Appointment and powers _________________ 13 

Return of remaining property on discontinuance 
of liquidation proceedings ______________ 13 

Qualifications _____________________ 13 
Recordation 

Articles of amendment __________________ 13 
Articles of dissolution __________________ 13 
Articles of incorporation _________________ 13 

Amendments _____________________ 13 

Certificate of authority, application ____________ 13 

Merger, articles of merger ________________ 13 
Records 

Business corporations __________________ 13 

Nonprofit corporation• __________________ 13 
Religious organizations 

Exemption from charter or landholding tu __________ 13 

In corporate capacity prohibited ______________ 13 

Repeal of prior acll, effect ________________ 13 
Reportl 

Charter or landholding tu 
Report to secretary of state _______________ 13 

Report to lax commissioner _______________ 13 

Foreign corporations 
Annual report to tu commissioner _ ___________ 13 
Charter or landholding tax 

Annual report to tu commissioner __________ 13 

Preliminary report to 1ecretary of ■tale _________ 13 

Secretary of slate 
Appeals from declalon■ ----· _________________ 13 

Attorney-In-fact for corporation ______________ 13 

Charier or landholding tax, fee ____________ 13 
Service of process, manner of acceptance _________ 13 

Statutory attorney's fee, collection ____________ 13 

Charter or landholding tax 
Action to enforce payment 

Duty of secretary of state ______________ 13 

Collection on application for charter __________ 13 
Pee as attorney-in-fact ---------------- 13 
Foreign corporations, assessment of tax _________ 13 
Monthly report to tax commlssloner ___________ 13 

Dissolution 

Involuntary dissolution, filing order with acaetary of state ___ 13 
Issuance of certificate of dissolution ----------- 13 

Evidence 
Reception of certificates and certified copies by 

1ecretlU}' of state u ----------------- 13 
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CORPORA TIONS-(eootlaoed): 

Secretary of State-(continued): 
Fees 

Charges to be collected 
Foreign corporations 

TOPICAL .INDEX 

Revocation of certfUcates of authority __________ _ 
Issuance of order of revocation _ ___________ _ 

Fonns furnished by __________________ _ 
Hearings conducted by _________________ _ 
Powers 

Reports, monthly report to tax commissioner ______ _ 
Rules and regulations, promulgation by ___________ _ 
Secvice of process 

Acceptance by secretary of state 
Severability 
Short title 
State treasurer 
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13 
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Deposit of amounu duo certain persons with_________ 13 

Stocks and stockholders 
Charter or landholding tax 

Based on amount of capital stock _____________ 13 

Fees, increase or decrease in number of shares of stock ____ 13 
Fees of secretary of state ________________ 13 

Meetings 
Actions by stockholders without _____________ 13 
Notice ______________________ 13 

Nonpar stock 
Charter or landholding tax 

Reports by corporation 
Notice, waiver --------------------
Quorum 
Volinlil requirements 

Subsidiary business corporations, merger ___________ _ 

Succession, limited or perpetual ______________ _ 

Taxation 
Charter or landholding tax 

Annual fee of secretary of state as statutory attorney-In-fact 
Attorney general 

Institution of action to enforce payment of tax --··············-······· 
Motion for injunction 

Board of public works 
Relief from assessment of corporation license tax ····-··········-·····

Delinquent corporations 
Actions to enforce payment of tax -----·····-······-··············· 

Appointment of receiver 
Attorney general to lnstltute action ----·--··-····-·-·--·· 
Certificate to governor and secretary 

of state by tax commissioner -----------
Definition of llcenao tax 
Evidence 
Fines, penalties and forfeiture, after 

governor'• proclamation 
Forfeiture of charter or revocation of right to do business ··
Governor's proclamatlon 
Injunction restralning from doing buslness -------
Limitation on institution of proceedinp 

to set aside sales in prior actions ----------
Marshalling assets among creditors 
Notice of publication by attorney general -------
Procedwe generally 
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CORPORATIONS-(contlnoed): 

Taxation-(conlinued): 
Charter or Jandholdlng tax-(contioued): 

Delinquent corporalions-(conlinued): 
Actions to enforce payment of tax-(continued): 

Process in actions 
Publication of governor's proclamation 
Purchaser's preference on s.ale ___________ _ 
Record of forfeiture, revocation or dissolution _____ _ 
Report of clerk filed and recorded by secretary of state __ 
Sale of property _________________ _ 
Time limit _____________________ _ 

Investigation of corporation's delinquencies 
Appointment and compensation of agents _______ _ 

List of delinquent corporations 
Certification to secretary of 51ale and governor ____ _ 
Publication 

Notice mailed to corporations ____________ _ 
Payment, amount 
Penalty 

Domestic corporations 
Amount of license tax 
Assessment of tax 
Collection of tax 
Report to tax commlss.ioner _____________ _ 

Exemptions from tax 
Fees, annual fee of secretary of state u attorney-in-fact __ _ 
Foreign corporations 

Amount of license tax _______________ _ 
Assessment of tax _________________ _ 
Collection of license tax _______________ _ 
Penalty, failure to pay tax ______________ _ 
Reporta 

Annual report to tax commissioner 
Preliminary report to secretary of state ________ _ 

Holding more than ten thousand acres of land, 
statement of corporation ______________ _ 

Lien of tax -----------·-·----------------
Notice to corporations taxable 
Payment ·········--··-·· 

Recordatlon 
Notice 

Corporation Ocensc tax Oen docket --------·---
Releue of Oen -------·------------

Reports 
Monthly report by secretary of state to tu commluloner -
Secretary of state 

Dissolution, payment of tues prerequisite _________ _ 

Exemption of intangible property of corporatlons not 
conducting affaln or business In slate 

Merger or coosolidatlon, payment of tax prer�slte -----

Tax Commissioner 
Charter or landholdln1 corporatlons 

Collection of tu 
Foreign corporatlon1, assessment of tax _________ _ 
Publication of llst of delinquent corporations _______ _ 

Investigation of delinquent corporation■ __________ _ 
Ultra Vire, 

Venue 
Actions lnvol\'lng foreign corporation■ 
Uquldatlon action& 

1009 

a. 

13 319 

13 316 

13 318 

13 319 

13 319 

13 318 

13 316 

13 316 

13 316 

13 316 

13 31S 

13 315 

13 315 

13 31$ 

13 310 

13 310 

13 310 

13 310 

13 319 

13 313 

13 312 

13 312 

13 312 

13 31.S 

13 311 

13 312 

13 314 

13 313 

13 314 

13 31.5 

13 314 

13 31.5 

13 320 

13 320 

13 228 

13 236 

13 228 

13 316 

13 312 

l3 315 

13 316 

13 18.S 

13 IIJ'Z 

13 210 



1010 TOPICAL INDEX 

CORPORA TIONS-(contlnned)t 

Voting trusts, busincsa corporations _____________ _ 
Wail'er of notice --------------------

COUNTIES: 

Airports 
County airport authorities 

Powers generally 
Mileage 

Mileage allowance for county officen, 
assistants, deputies and employees _____________ _ 

COUNTY COURTS1 

Commissioners 
Compensation 

Employees 
Compensation, fb::lng ------------------
Discharge, power to 
Employment 

Garbage and refuse 
Collection and disposal service 

Establishment and operation _____________ _ 
Mileage 

County officials, deputies, assistants and employees 
Mileage allowance for personally owned vehicles _____ _ 

Personnel 
Compensation, fixing 
Discharge, power to __________________ _ 
Employment 

Prisoners 
Employment and wases __________________ _ 

Public service districts 
Water and sewer systems 

Authority of county courts to make granb from 
general revenue funds for water and 1ewer systems ____ _ 

Purchases 
In open market or on competitive bid ___________ _ 

Rules and regulations ________________ _ 

COUNTY MAGIS'l1lATES1 

Adminiatratlon aenerally 
Advisory board _____________________ _ 
Appointment by county court ____________ _ 

Review by circuit court ______________ _ 
Article 

Expiration of prorislona 
Violations of article 

Ciapler relating to justicea of tho peace 
Application 

Circuit court 
Supervision of magistrates ---------------

Commissioned by go,cmor ----------------
Compensation 

Advisory board generally ________________ _ 
Expenses, rclmbursemc.nt by county court ----------
Fixed by county a>urt _________________ _ 

Constables 
Pedonnance of func:dom and dutfea for magistrate■ -----

Costs 
Collection of--------------------

DJspo&.IUon of --------------------

Cb. 

13 
13 

2 

21 

18 

16 

16 

16 

11 

16 

16 

16 

21 

17 

19 
19 

24 
24 
24 
24 

24 
24 

24 

24 
24 

24 
24 
24 

24 

24 
:u 

Paee 

2SO 

23S 

14 

336 

330 

327 

327 

327 

326 

336 

327 

327 
327 

338 

329 

334 
334 

346 
345 

343 
343 

348 
348 

347 

346 

343 

344 
346 
345 

346 

344 
344 



TOPICAL INDEX 

COUNTY MAGJS'ntATES-(coatlaHd): 0a. 

County court 
Appointment of magistrates ________________ 24 
Reports to _______________________ 24 
Rules and regulatlons establishing administrative requirements ___ 24 

Fees 
CoUeet!on of--------------------- 24 
Disposition of _____________________ 24 

Justices of the peace 
Applicability of code provlalo1111 to magistrates ________ 24 
Limitation on --------------------- 24 

Magistrate courU 
Appeah --------------------- 24 
Jurisd.iet!on ---------------------- 24 
Procedure ----------------------- 24 

Number ------------------------ 24 
Office created _____________________ 24 
Qualificatiom ---------------------- 24 
Records 

Audit by chief inspector of public offices __________ 24 
Removal from office ------------------ 24 
Reports 

Monthly report to county court ______________ 24 
Supervision by circuit court ________________ 24 
Violation, 

Penalties _______________________ 24 
Removal from office __________________ 24 

COURTS: 

Circuit courU 
See Circuit CourU. 

County magistrates 
See County Magistrates. 

Courts of limited jurl.sdlctlon 
Common pleas court of Cabell County 

Jurlsdlcllon 
Salary of Judge 

Common pleas court of Wood County 
Acts of the Leglalaturo to bo aupplled Judge 
Appcala 

Cases In which a,ncurrent with circuit court 
Generally 

Allachments 
Iuuanco _____________________ _ 

Circuit court 
Certification of caUles to 
Certification of indictments to common pleu court 
Transfer of cases to common pleas court --------

Oerk of tho drcult court 
Oerk a officio 
Duties, compensation and powers ___________ _ 

Contempt, power to punllh for co.atenipt --------

Co■IAI 
Law and rules govemlna tautloa of -----------

County court, duties ----------------
Court reporter 

Appointment and compcnutlo.a ____________ _ 
Created 
Bll:ccutlo.aa, r:lght1 of Jucfsment creditors _________ _ 
Grand Jury to bo lmpanelc4 for oadl t� -------
Habeas corplll 

21 

21 

34 

34 
34 

34 

34 
34 
34 

34 
34 
34 

34 
34 

34 
34 
34 

34 
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343 
346 
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344 
344 

347 
344 

3-43 
3-43 
3-43 
3-42 
3-42 
342 

347 
348 

347 
347 

348 
348 

3!12 
352 

376 

374 
375 

377 

373 
374 
374 

372 
372 
371 

376 
371 

37! 
369 
376 
371 
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COURTS-(continued): Cb, 
Courts of limited Jurisdlction-(continued}: 

Common pleu courts of Wood County-(continued): 
Habeas corpus-(continued}: 

Jurisdiction of judge to grant ____ ______ 34 
fail and jailer 

Applicability of general law with respect to jail, jailer 
required to attend court and receipt of prisoners by Jailer __ 34 

Judge 
Contest 

Manner of hearing and determining 
Election 
Qualifications 
Removal 
Salary 
Special judge, election _______________ _ 
Vacancy, how filled 

Judgment creditora 
Jurisdiction 

Presumption of jurisdiction _____________ _ 
Liens and remedies 

Rights of judgment creditors 
Powers conferred upon court _____________ _ 
Process, sheriff to execute 
Prosecuting attorney 

Duties to be performed _______________ _ 
To attend terms of court ________ _ _ _ _ __ _ 

Seat of court 
Severabilily of provisions of act 
Sheriff to execute process 
Terms of court -------------------
West Virginia Reports 

Judge to be furnished 
Domestic relations court of Cabell County 

Jurisdiction 
Salary of judge ----------------·-----

Hancock County common plcu court 
Jurisdiction 
Salary of Judge 
Supplies, finance, seal, courtrooms and offices 

Intermediate court of Kanawha County 
Salary of judge ------------------------------

Intermediate court of McDowell County 
Judsdiction 
Salary of judge 

Intermediate court of Ratel.ah County 
Circuit court 

Transfer of pending cases to intermediate court ----------
Cerical and secretarial aulstanta 

Appointment 
Office space 
Salary 

Jurlsdlctlon 
Maturity of causes ------------------
Probation staff 

Appointment 
Office IPlloCO 
Saliuy 

Procedure ---
__ 

-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_-_

-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-_-_

-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-
_
-

_ Salary of Judae 
TellDI ot c:ou.n ------------------

34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 

34 
34 
34 
34 
34 
34 

34 

29 
29 

30 
30 
30 

31 

32 
32 

33 

33 
33 
33 
33 

33 

33 
33 

33 
33 
33 
33 
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37S 

375 
370 
370 
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373 
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370 
371 
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370 
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375 
37S 
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377 
373 

372 

376 

353 
3S6 
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3S8 
3S9 

360 

360 
361 

366 

367 
368 
368 
362 
367 

367 
368 
368 
367 
36S 
367 



TOPICAL INDEX 

COURTS-(contfnned): 

Judges 

Mileage and expemea _________________ _ 

Reporten1 
See Reporten1. 

Supreme court of appeals 
See Supreme Court of Appeals. 

Terms and sessions 
Failure to sit at time fixed _______________ _ 

Open.ina after day filled 

COURTS OF LIMITED JURISDICTION: 

See Courts. 

CRIMES AND OFFENSES: 

Obscenity 
Preparation, distribution or exhibition of 

obscene matters 1o minort ______________ _ 
See Obscenity. 

DEAF AND BLIND: 

West Virginia school, for deaf and blind 
Auxiliary and service personnel 

Dismissal and suspension procedures 
Employment 

Teachen1 
Contracts 
Dismissal and suspension procedures -----------

DEEDS: 

Transfer of property with tight of sun-lvonhlp 
between husband and wife 

ELECTIONS: 

Democralic party oraanlzatlon and poUey conference 
Dclcg11tes 

Announcement of candidacy 
Election ·------

Prlmnry election ■tatutca applicable 
Eligibility 
Fillna feo 

Precinct• 
Boundaries 

Chanae for 1974 electlom 

Primary clectlona 
Candidates 

Board of education 
County court commissioner ______________ _ 

Nomination of candidates ------
Tie vote 

Determined by lot by uecutlve committee --------

Secretary of Stale 
Ollct election official ·-----------------

Du tiea a en er ally 
Power■ 

Exercised by appo!nteca 
Generally 

Rulea aenorally --------------------

CII. 

23 

26 
26 

3S 

121 
121 

121 
121 

36 

40 
40 
40 
40 
40 

37 

39 
39 
39 

39 

38 
38 

38 
38 
38 
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339 

349 
349 

378 

700 
699 

699 
699 

381 

389 
389 
390 

389 
390 

382 

388 
388 
387 

388 

385 
385 

386 
38S 
38S 
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IILECI'IONB-(conllnaed): a,. Pase 

State election commission 
Appointment by aovemor 33 333 
Oiahman 

Elected by comml&sion 38 383 
Term of office 38 383 

Composition 38 383 
Contlnuation of commission 38 383 
Duti.. genetally 38 384 
J!xpensea, payment 38 383 
Meetlnga 38 384 
Offices 38 384 

Powers generally 38 384 

Qualifications 38 383 
llules and regulations 

Powers of commlsslon and secretary of state 38 385 

Secretary of state 
Consultation with commission 38 38S 

Member of commlsslon 38 383 

Terms of office 38 384 

Vacancies 
By rece!Ylns otber political office 38 384 
Pllllna 38 384 

EMERGENCY MEDICAL SERVICES, 

S.eHealth. 

ENERGY, 

State contract pro'fiaion1 for relief from mero 
and material., shortages (BCR. 24) !141 

EXECUTORS A.ND ADMJNISTRATOR!k 

Appointment 
Nonresidents 41 391 

Bond ,1 392 

Pees 41 394 

Penally 41 394 

Service of notice and process ,1 393 

EXEMPTIONS PROM LEVY1 

Peraona1 property 63 505 

Appralsement 63 507 

Compensation of appraiacn 63 507 

Deteonination of lien.a 63 508 

How set aside 63 508 

Method of cJai.alinll -6<,n 63 506 

Purchases 
No exemption for claim for purdlaso money 63 sos 

Right of e.lemptlon of IW'Ylv!ng &poUH or minor children 63 "11 

Taxation 
No exemption from claim for toea 63 SOB 

Value 63 505 

Waiver of exemption mid 63 SOB 

11'1DUCIAIUES1 

Nonrealdenta 
41 391 

Appointment 
41 392 

Bond 
,1 394 

Fees 
,1 394 

Penalties 
,1 393 

8':,rv1ce of notice and proceu 



TOPICAL INDEX 

FINANCE AND ADMINISTRATION: 

Surplus property agency 
Authority of agency 
Duties generally ___________________ _ 

GAME AND FISRI 

Bear 
Damage fund ____________________ _ 
Damage stamp 

Fees 
Generally 
Hunting without stamps _______________ _ 
Proceeds to be paid into bear damage fund _______ _ 
Purposes _____________________ _ 

Destruction of property by bear 
Remedies by property owner _____________ _ 

Hunting, tagging and reporting bear ___________ _ 
Hunting with bow and arrow, arrow specifications ______ _ 
Killing bear destroying livestock ____________ _ 
Unlawful huntin11 and .k.illina _____________ _ 

Penalties 

Bow and arrow 
Huntina with, prohibitions and restrictlom ________ _ 

Dop 

Field trials ---------------------
Permlttina pursuit of aame animal or aame bird ______ _ 
Training on game animals and game birds ________ _ 

Fi,hlna 
Carp -------------------------
Creek chubs ____________________ _ 
Dynamite prohibited 
Equipment for fishin1 -----------------

Unlawful equipment 
Destruction ______________________ _ 
Possession prohibited 

Explosives used ln fish.Ina prohibited ___________ _ 
Pallflsh ···-···••·-·•-··-·-·-------------------
Paraphernalia which I■ unlawful prohibited _________ _ 
Polsonlns fl•h probiblted 
Snaring suckers, carp, etc., at all times lawful _______ _ 
Unlawful methods of flahln1 

Furs, purchaao without Uceaao --------------

Hunting 
Airborne conTeyance, use prohibited -----------
Automoblle, use reauiated 
Birds and fowl 

Bobwhite, trapping, marlng, etc., prohibited -------
Employing persons to bunt lllcsally ----------
Migratory game bircb 
Nongamo blrm ------------------
Pheasant., trapping, anarln1, etc., prohibJted -------

Quall ---------------------------

llulfed arouae, trapping, marlaa. etc., prohibited ------

Sunday 
Unprotected birds 
Use of artificial lights prohlblted ---------- -

Vlslblllty required to shoot -------------

Wlld turkey, trapplna, marina, etc., prohibited -------

Cosed season, bunting except durin& open season prohibited _.:__ · 

Crosabow, uaage prohibited ---------------

Q, 

129 

129 

8l 

8l 
82 

82 

82 

82 

82 

82 

81 

82 

8l 
82 

81 

81 

81 

81 

81 

81 

81 

81 

81 

81 

81 

81 

81 
81 

81 

81 

81 

81 

81 
81 

81 

81 

81 
81 

81 
81 

81 

81 
81 
81 

81 
81 
81 
81 
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606 
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605 
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604 
604 
604 
605 

605 
604 
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605 
602 

604 

603 

603 

603 

605 

605 

603 

603 

603 

603 

604 
605 
602 
602 
603 

607 
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GAMII AND FISB--(eonllnued): a,. 

Huntlng-(conllnued): 
Drunkenness 

Hunt11111 while under Influence of Intoxicating liquor prohibited _ 81 
Employing person to bunt illegally - ----------- 81 
Ferret, possession unlawful ---------------- 81 
Gun and bow in woods or fields at same time prohibited ____ 81 
Land conveyance, use of ---------------- - 81 
Motor--d.rlven water conveyance, use of ___________ 81 
Unlawful methods of bunting _______________ 81 

Intoxicating liquors, buntln8 while under Influence of 
lntoxicati1111 liquors prohibited ----------- 81 

Ucenses and permits 
Class N special deer bunting license ------------ 86 

Authority of director _________________ 86 
Bxceptiom _____________________ 86 
Fee------------------------ 86 
LimltatiODI -------------------- 86 
Regulatiom ------------------- 86 

Class O ruldential trout fishing license ---------- 87 
Fee--------------------- 87 
Issuance _____________________ 87 

When not required ----------------- 84, 85. 3 
Outfitters and suldes 

Definitions 
Equipment----------------------
Generally 
Investigationa ____________________ _ 
Ucenses 

Application• 
Contents 

National form requirements -------------
Qualifications 
Rules and regulatlom promulgated by director ______ _ 

GASOLINE! 

Fuel emergency 
Powera of aovemoc, etc♦ 

GOVERNOR, 

Fuel emergency 

83 
83 
83 
83 

83 
83 
83 
83 
83 

Assistance of other tta.to agencies and law-enforcement agencies _ 42 
Duties of governor with respect to ------------ 42 
Injunctive relief -------------------- 42 
Penalties ----------------------- 42 
Power of governor to declare emergency __________ 42 
Termination of emergenq ---------------- 42 

GREENBRIER COLLEGE 01' OSTEOPATHIC MEDICINE, 

State aid for student. -------------------

HANCOCK COUNTY't 

Common pleu court 
JurlBdictlon 
Salary of judge -------------------
Suppliea, finance&, 8""1, courtroom.a and offices ______ _ 

IIANDICAPP.l!:D PDSONlt 

Seo BulldinjpL 

124 

30 
30 
30 

604 
605 
604 
606 
603 
603 
602 

604 

619 

619 

620 
619 

619 

619 

621 
621 
621 

614, 616, 968 

612 

613 

612 
613 

613 

613 
613 
612 

612 

397 
396 
397 
398 
396 
399 

707 

357 
3S8 

359 



HEALTH: 

Board of health 
Appointment 

By governor 
Eligibility for reappointment 

TOPICAL INDEX 

Body corporate ____________________ _ 
Compensation 
Composition 
Mileage 
Qualification, _____________________ _ 
Removal 
Seal 
Term of office ____________________ _ 
Vacancy, filling 

County and municipal board9 of health 
Appointment 
Chairman 

a. 

43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 

44 

Election ______________________ _ 
Powers generally 

Compensation 
Composition 
Organization 
Qualification.I 
Removal _______________________ _ 
TenD.1 of office 

Emergency medical 11erVices 

44 
44 
44 
44 
44 
44 
44 
44 

Advisory council 
Appointment 
Chairman 
Composition 
Created 
Expenses 
Meetings 
Term, of office ·--------------------

Ambulance defined ___________________ _ 

Ambulance ae.rvice 
Dertned 
LlabilJty for co9t of _________________ _ 

Article 
Purposes of artlc:111 
Vlolallona 

Actions to enjoin -----··------------------
Criminal penalties 

Allendanta 

45 
45 
45 
45 
45 
4S 
45 
45 

45 
45 

45 

45 
4S 

De lined ····-··-··-·----····-··-···---- ________ 45 
Issuance, renewal, 9USpenslon and revocation of 

emergency medical aervice attendant cerU1icate ______ 45 

Liability lor civil damage or Injury ______ _____ 45 

Private rights of action _________________ 45 

Board or Health 
Appeals to state board from suspension or 

revocation of certificate ____ ----- ---- 45 
Issuance or emeraency medical service attcndanu certlflcates ___ 45 
Promulgation of IDinimlllD tralnfna 1tandardl for attendants 45 
Revocation of certlflcotea --·------------ 45 

Certlflcatea 
Issuance, renewal, au,pcmloa and revocation -------- 45 
Renewal _______________________ 45 

Refusal of ruewal ---------------- 45 
Revocation of cmeraeney c:ortlflcola ----------- 45 

1017 
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400 
401 
400 
401 
400 
401 
400 
401 
400 
400 
401 

403 
403 
403 
402 
403 
402 
403 
403 

412 
412 
412 
412 
412 
412 
412 
405 

405 
412 

405 

413 
413 

406 

407 
414 
414 

410 
407 
407 
409 

407 
410 
410 
410 
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HEAL TH-(contlnaed): 

Emergency medical services-(contlnued): 
Certificates-(continued): 

Suspension or revocation of certificates 
Appeals to state board _______________ _ 
Judicial review 
Notice of 

Temporary certificate&, issuance 
Definitions 
Exemption from article 

Vehicles, aircraft and persons aboard them 
exempt from requirements of article _ _________ _ 

Legislative findings 
Liability for cost of ambulance aemce __________ _ 
Penalties 
Purposes of article ___________________ _ 
Rules, promulgation by state board 
Standards, promulgation of rulea _____________ _ 
Violations 

Actions to enjoin ------------------
Criminal penalties 

Sterilization 
Sexual sterilization 

Immunity of person■ perfonning operation _______ _ 
Procedures 

HOME!rl'EADSi 

Credi tor and debtor 
Proceedings to reach excess value ____________ _ 

Debts enforceable qainst homestead ____________ _ 
Definitions 
Descent and distribution 

Descent of homestead to infant children __________ _ 
Persons entitled to homestead ---------------
Value 
Waiver of exemption void -----------------

HOSPITAL, MEDICAL AND DENTAL 
SERVICE CORPORATIONS: 

Bond of corporate officen and employees __________ _ 
Commissioner 

Applicability of other Jaws _______________ _ 
Exemptions 
Funds, investment 
Insurance, applicability of other laws ____________ _ 

Investments 
Rehabilitation and liquidation 

Applicability of other lawa ---------------
Taxation, exemption 
Unfair practic:ea, applicability of other lawa _________ _ 

HUNTINGTON: 

Park Commlaalon 
Board of park commlaaioocn 

Body corporate 
Compensation 
Composition ---------------------
Election of c:ommiasioner1 

BxpeDICI 
FiWna vacancies 

Cb, 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

46 

46 

63 

63 

63 

63 
63 

63 

63 

54 

53 

53 

54 

53 

54 

53 

53 

53 

f.48 

148 

148 

148 

148 

1-48 

P111e 

409 
410 

411 

411 

407 

405 

406 

405 

412 

413 

405 

407 

407 

413 

413 

415 

414 

509 

509 

509 

510 

508 

509 

510 

468 

461 

461 

468 

461 

468 

462 

462 

462 

925 

921 

921 

921 

921 

922 



HUNTINGTON-(rontlnaed)1 

Park commission-(continued): 

TOPICAL INDEX 

Board of park commissioners-(continued): 
Interest of commissioner3 In contracts or 

Cit. 

property controlled by board prohibited ________ _ 148 

Meetings 148 

Rules aoveming 148 

Members not to bold other electlYe public office _____ _ 1'48 

Oath of office ___________________ _ 148 

Officers 
Duties 1<48 

Election _____________________ _ 148 

Secretary, bond required 
Compensation 

Treasurer, bond required ______________ _ 
Perpetual existence 
Political party affiliation of commisslonen _______ _ 
Powers 

Financial 
Seal 
Terms of office __________________ _ 

Definitions -·--------------------
Financina, powen of board 
Law enforcement 
Office -·-----------------------

Open to publlc 
Park rangera 

Board authorized to employ _____________ _ 
Tille to property 

HUSBAND AND WIPE, 

Transfer of property with rlaht of aurvlvonlllp between _____ _ 

INCOM£ TAX, 

Adjusted arou Income 
Resident indJvlduaJ 

Corporations 
Net income tu 

Definitions of terma ----------------
Husband and wife 

Adjusted arou Income 
Resident individual 

Meanina of terms 

Military senlce 
Adjusted arou Income ----------------

Partnerships 
Adjusted arou income of resident lndJvlduala 

Pensions 
Adjusted arou Income of resident lndlnduala -------

Retirement system 
Adjusted arou Income 

United States 
Adjusted aroas Income of resldent lndlriduall 

Federal adjusted grou Income 
ModlflcaUons lncreulng or reduc:lnl ----------

INDEBTEDNESS, 

Counties, districts and munlclpaJiU• 
See Bond Isauea. 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 

148 
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139 
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921 

92S 

92S 

921 

922 

922 

922 

924 

924 

924 

92S 

921 

92S 

'»-7 

925 

'».I 
920 

927 

930 

92S 

92S 

930 

931 

381 

19$ 

791 

797 

794 

797 

797 

796 

796 

'19S 



1020 TOPICAL INDEX 

INDUSTRIAL DEVELOPMENT AND 

COMMERCIAL DEVELOPMENT BOND ACT: 

Bond issues 
Exemption from taxation ----- - ----- ------
Issuance to finance industrial or commercial project 
Refunding bonds -------------------
Sale 

Use of proceeds from sale of bonds ___________ _ 
Security for bonds -------------------

Citation of article ------------------- - -
Commercial project 

Defined 
Issuance of bonds to finance _ _____ _ _ _ _ ____ _  _ 
Joint establishment by two or more governmental bodies ____ _ 
Lease, requirements respecting 
Location of project 

Counties 
Joint establishment 
Powers conferred on counties 
Prohibition of financial interest of public officials ______ _ 

County court 
Defined 
Issuance of bonds 
No contribution by county court ___ _ _ _ _ _ ____ _  _ 
Prohibition of financial interest of members _ __ __ __ _ _  _ 

Governmental body 
Defined 
Joint establishment by two or more ____________ _ 

Industrial pollution defined -----------------
Industrial project 

Defined 
Issuance of bonds to finance ------- - - -------
Joint establishment by two or more governmental bodies ___ _ 
Lease, requirements respecting ______________ _ 
Location of project --------------------

Legislative findings --------------------
Municipalities 

Joint establishment 
No contribution by municipalities _____________ _ 
Powers conferred on -------------------
Prohibition of financial interest of public officials ______ _ 

Officers, financial interest prohibited 
Powers conferred on counties and municipalities 
Purpose, legislative findings ----------------
Security for bonds --------------------
Short lido 
Taxation, exemption from ------------------

INDUSTRIAL HOME FOR GIRLS: 

Continuance 
Location 
Management 

INDUSTRIAL LOAN COMPANIES: 

Advertising 
Certificates of indebtedness 

Requirements and prohibitions 
Restrictions on statements or advertisements 

relating to guaranteeing payment to holders 
Use of certain symbols or devices prohlblted _______ _ 

Ch. 

47 
47 
47 

47 
47 
47 

47 
47 
47 

47 
47 

47 

47 
47 

47 
47 

47 
47 

47 
47 

47 

47 

47 
47 

47 
47 

47 

47 
47 

47 
47 
47 

47 
47 

47 
47 

47 

48 

48 
48 

6 

6 

6 

Page 

429 

422 
427 

427 

423 

418 

419 

422 

421 

426 

421 

421 

420 
429 

420 

422 
428 
429 

420 

421 

420 

420 
422 

421 

426 

421 

418 

421 

428 

420 

429 

429 

420 

418 

423 

418 

429 

430 

430 

430 

42 

43 

43 
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INDUSTRIAL LOAN COMPANIES-(eoatblued): Cit. 

Appeals, orders of commissioner of banking _________ _ 
Board of Banking and Financial Institutions 

6 

Powers 
Bonds, surety 

Chief executive and other offlcera ____________ _ 
Branch companies 

Penalties 
Prohibited 

Building and Loan Associations 
Applicability of article to existina companies of like nature __ 

Bylaws 

Amendment by stoclcholdera _______________ _ 
Approval by commissioner of banklns _________ _ 

Cash reserves 
Certificate of incorporation 
Certificates of indebtedness 

Restrictiom upon use of 
Citation 
Commissioner of banlclng 

Appeals from orders __________________ _ 
Approval of authority to do business ___________ _ 
Fees --------------------------
Issuance of certificate to transact business _________ _ 
Powers and duties, additional ______________ _ 
Rules and regulations _________________ _ 

Constitutionality of artlcle 
Definitions 

Directors 
Dissolution, voluntary 
Liability for defalcation of mana,er __ ________ _ 
Loans to dirCCIOrs and officers _____________ _ 
Meetinp ···------------·-----------
Orricers, election 
Residence requirements 
Stock, minimum amount to bo owned by __________ _ 

Dissolution, voluntarJ -· 

Dividends 
Declaration by director ···------------------
Llmitntlone __________ _ 
Payment ···-·--·-····---·····-··-·-·---·--------------

Embezzlement 
Manogers ···-··-·-·-·•--··----··--·--··--···-·---------

Bngaglna In business 
Certificate of commlaloner of banldna __________ _ 

Generally · --··· 
Limitations on powera -----------------

Bdstlng companies 
Applicability of artlcle ---------------

Fines, penalties and forfeitures 
Loans to offlcera, employees 

General corporation Ian applluble 

Incorporation 
Agreement of Incorporation _______________ _ 

Certificate of Incorporation 
Application 
Issuance 
Recordation 

General provialona 

6 

6 

6 

6 

6 

6 
6 
6 

6 

6 

6 

6 

6 

6 
6 

6 
6 
6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 
6 
6 
6 

1021 

Pace 

44 

44 

40 

37 

36 

44 

41 
.Cl 

JS 

30 

43 
2,4 

44 

30 
44 

30 
44 

43 
.cs 

2S 

41 

40 

.Cl 

39 
39 
39 
39 

41 

.Cl 

41 
"' 

40 

30 

30 

32 

44 

.Cl 

2,4 

30 

30 

30 
30 

30 
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INDUSTRIAL LOAN COMPANIES-(c:oatlnoed): 

lncorporation-(continued): 
lncorporatora 

Generally 
Number 

Industrial Banks 
See Banking Institution1. 

Judicial review 

Orders of commlslioner of banklna ___________ _ 
Laws 

General corporation laws applicable 
Limitations on ____________________ _ 

Managen 
Defalcation ---------------------
Embez:zlement 

Meetin111 
Annual and special meetln1 of ltockholden 

Proxies 
Quorum 
Vot!n1 

Mobile units 
Conductin1 business from prohibited ___________ _ 

INSURANCE, 

Agents, brokers and sollclton 
Commissions, payment of 

Countersignature 
Exceptions 

Holding company systems act 
Citation of act 
Confidential treatment 
Conflicts of laws __________________ _ 
Definitions 
Dividends, standards _________________ _ 
Documents, confidential treatment ____________ _ 
Exam.Ination 

Hearings 
Acquisition of control or merger with domestic insurer ____ _ 

Injunctions 
Insurance holding company system, defined ________ _ 
lnsurerw 

Acquisition of control or merger with domestic Insurer ___ _ 
Approval by insurance commlsal.oner _________ _ 
Exceptions 
Filing requirements 
Hearings 
Jurisdiction 

Consent to ae"Jce of procea 
Mailing to shareholden _______________ _ 
Statement 
Violation■ 

Examination 
License; revocation, suspenlion or nonrenewal ______ _ 
Registration 
Transactiom wfth affiliates, standards 

1urisdJction, courts vested with judsdlctlon _________ _ 
Consent to service of process --------------

Laws, conflict of ------------------
Licenses 

Revocation, IUIJ)enslon « nonrenewll of Insurer's JlcenlO __ _ 

a,. Pase 

6 30 

6 2S 

6 44 

6 24 

6 32 

6 40 
6 40 

6 38 

6 38 

6 38 

7 51 

52 459 

52 459 

52 460 

55 469 
55 483 

55 485 

55 469 
55 481 

55 483 

55 482 

55 475 

55 483 

55 470 

55 470 

55 471 

55 475 

55 476 

55 471 

55 475 

55 477 

55 476 

55 472 

55 477 

55 482 

55 485 

55 477 

55 480 

55 477 

55 477 

55 485 

55 485 
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INSURANCE-(conlln11ed): 

Holding company systems act-(contlnued): 
Mergers 

Acquisition of control or merger with domestic lmurer ___ _ 
Approval by commissioner of insurance __________ _ 
Exemptions 
Filing requirements __________________ _ 
Hearings, approval by commissioner 
Jurisdiction 

Consent to service of process ____________ _ 
Mailings to shareholders _______________ _ 
Statement 
Violations 

Penalties 
Receivership 
Registration, lnsuren 
Service of process 

Acquisition of control or merger with domestic insurer 
Consent to service 

Shareholders, mailings to shareholders ___________ _ 
Short title 
Standards 
Surplus, adequacy atandards ______________ _ 
Title 
Violations 

Criminal proceedlnp 
Penalties 
Receivershfp 

Voting securities 
Defined 
Prohibitions 
Sequestration 

Individual accident and slckneu Insurance 
Minimum standards 

Application forms 
Contenll --··--------------------
Preexl1tln1 conditions 

Benefits 
Citation of aci 
Commissioner 

Promul11ation of rules and retrulatlon■ ---------
Coverage 
Definition• ______________________ _ 
Policies ···----·· 
Prccxlstlna condition■ _ 
Purpose of article 
Short title 

Insurers 
Mutual lnsuren 

Borrowing by Insurers -----------------
Loans to lnsuren __________________ _ 
Surplus, borrowina 

Stock Insurers 
Borrowln11 by Insurer■ -----------------
Loans to Insurers __________________ _ 
Surplus, borrowlna ------------------

Life insurance 
Standard nonforfelture lo,r for life polldes --------
Standard valuation Jaw for life polldea -----------

Unfair trade practlcea -----------------

1023 

CII. Pase 

5$ 471 

55 475 

55 416 

55 471 

55 475 

55 477 

55 416 

55 4n 

55 411 

55 484 

55 485 

55 477 

55 477 

55 476 

55 469 

55 480 

55 480 

55 469 

55 477 

55 484 

55 484 

55 485 

55 471 

55 483 

55 484 

53 4GT 

53 4GT 

53 465 

53 462 

53 464 

53 466 
53 463 

53 464 

53 467 

53 462 

53 462 

49 430 

49 431 

49 431 

49 430 

49 431 

49 431 

50 440 

50 432 

51 449 
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INSURANCE-(contlnned): 

UnfaJr trade practicea-(continued): 
Advertising 

FaJse advertising prohibited 
Advisory board contracts ________________ _ 
Applications, misrepresentations 
Boycott 
Cease and desist orders _________________ _ 

Penalty for violation _________________ _ 
Coercion 
Complaint handling procedures 

Failure to maintain 
Debtors, coercion 
Defamation ______________________ _ 
Definitions 
Discrimination, unfair discrimination 
Enforcement, powers additional to existing law ________ _ 
Favored agent or insurer 
Financial statements, false 
Intimidation 
Misrepresentation as to policies _____________ _ 
Penalties 
Policies, mlSTepre5entatioo or false statements ________ _ 
Prohibited 
Purpose of law --------------------
Rebates 

Prohibited in life or accident and sickness insurance ____ _ 
Sererability 
Stock inducement& prohibited 
Undefined acts or practices _______________ _ 
Violations 

Cease and desist orders ________________ _ 
Penalty for violation of order 

Penalties 
Valuation of securities and reserves 

Standard valuation Jaw for life policies __________ _ 

JtJDGE8: 
Expenses 
Milea,o 

JtJDICIAL CIRCVIT8r 
Creating Comm.wion on Establishment and Arrangement (HCR 22) 

.JUDICIAL COUNCIL: 
Appointment _____________________ _ 
Composition 
Creation 
Duties 11enerally 
Political affiliation 
Pwpose 
Qualifications 

1USTICE8 OF THE PEACE: 

Pees 
Fees In d•D ca&e11 -------------------
llecovay of lea not paid by parties ________ _ 

JUVENILE COURT9r 
� from adJer coarta 

OdJd ddbie4 ------------------

!It 

!It 

!11 

51 

!It 

!It 

51 

51 

51 

!II 

!It 

51 

51 

!11 

!It 

!11 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

50 

23 

23 

56 

!16 

56 

56 

56 

56 

56 

24 
107 

9 

9 

Paae 

451 

452 

456 

451 

457 

457 

451 

456 

456 

451 

449 

452 

458 

456 

451 

451 

450 

457 

450 

450 

449 

452 

459 

452 

458 

457 

457 

458 

4!17 

432 

339 

339 

939 

486 
486 
486 
486 
486 

486 

486 

341 
66!1 

55 

55 
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JUVENILE COURTS-(conlfnaecl): aa. 

Continuing jur!sdictlon of court _______________ _ 9 
Petition for disposition of suspected delinquent 

Praying that child be adjudged neglected or delinquent ____ _ 9 

KANAWHA COUNTY: 
Intermediate court 

Salary of judge 

LABOR: 
Minimum wage ,md maximum hours standards 

31 

Amount of minimum waae ----------
---

--
-

51 
Commissioner defined _________________ _ 57 
Credits, general prnTi:dons 
Definition, 
Employee, defined 
Employer, defined 
Hours worked 

Definition 
Maxlmum hours ___________________ _ 

Overtime compensatlon 
Payment of minimum wages _______________ _ 
Wage 

Defined 
Minimum wages 

Credits 
Wage and hour director defined _______ ______ _ 
Work week defined ------------------

LAW DAY U.S.A.: 
R.eguesling the Governor to designate May 1 

of each year u (HCR. 6S) ______________ _ 

LEGAL CAPACITY1 
General provlllona ___________________ _ 

LEGISLATURE, 
Apport ionment 

Repeal of atatute relatln1 to legl,latlve findings 
rcgnrdlng apportionment of House ot Delegatea ------

Blcnnerhnssett Historical CommJulon ----···----·------
Dlscrimlnatlon against memben 

Employer discrimination against employee who Ja 
a member of the Legislature -·-······-

Hou1e of Delc1ates 
Precinct boundary chanacs tor 1974 election, ________ _ 
Repeal of statute relating to le,lislalive findings 

regarding apportionment of delegates 
Joint Committee on Government and Finance 

Authorlzlna and c:ontlnulna interim atud.le1 by --------

LIENS, 
Bxcmptlon from cxec:utlon and other procea ----------

LIFE ESTATES: 
Mortality tablea 

Valuation 
American experience table of mortality 

Examples 
Generally 

57 
51 
57 
51 

57 
51 
57 
51 

57 
57 
51 
51 
57 

59 

60 

61 

62 

37 

60 

63 

64 

64 

64 

1025 

.... 

55 

55 

489 
487 
492 
487 
488 
487 

489 
489 
489 
489 

487 
489 
492 
487 
488 

!Ml 

499 

SOI 

502 

503 

382 

,Ot 

!M6, 970 

so, 

512, 516, 
'11 

514 
$U 
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LIFE ESTATll:8-(coadnaed): 

Valuation--{continued): 
Calculatlon 

Bxamplea 

TOPICAL INDEX 

Rules of calculation _________________ _ 
Computation 

Inchoate right of dower 
Gross sum in payment of life estates __________ _ 
Interest, rule of calculation 

MARsHALL l.JllJIVERSITY1 

Bond Issues 

Cit. 

64 
64 

64 
64 
64 

Authorization to issue revenue bonds for certain purposes ___ 120 

Board of Resents 
Authority to pledge revenues for payment of bonds _____ 120 

Pwid created in state treasury _ __ ___________ 120 

Collections to be paid into special fund __________ 120 

Tennlnation of fund _________________ 120 

Interest rate _____________________ 120 
Issuance ---------------------- 120 

Ne1otiable Instruments _________________ 120 

Sale of bonds ------------------- 120 

McDOWELL COUNTY1 

Intermediate court 
Jurisdiction 
Salary of judae -------------------

MENTALLY ILL1 

Commi!Inents and admlulom 
Delivery to responsible penon _____________ _ 

Bond 
InvoluntaJY hospitalization 

Appeal from order of commitment by circull court _____ _ 
Appeal procedures for releaae of patients from hospitalization ··-
Bonds, surety 

Custody by responsible penom ___________ _ 
By order of the circuit court _____________ _ 
Certificate by pbyslclaa 
Circuit court orden 

Review by supreme court _____________ _ 
Custody for mental examination ___________ _ 
Emergency admlsa!on 
Examination ____________________ _ 

Newly admitted patlenll 
Change of atatua to voluntary boapltallzatlon --···----·····-
Demand for release ----------------------

Periodic examJnatlon and review of patient's hospitalization -
Appeal procedure 

Hearing 
Required 

Judicial review 
Legal proceedinp 
Medical certHicatlon admission 

Compensation of mental hygiene commlsllloner 
Custody for medical examination 
Duties of commissioner --------------
Reporu 
Term of office of commluloner -----------

AelclUICI 

32 

32 

66 

66 

66 
66 

66 
66 
66 
66 
66 
66 

66 
66 

66 

66 
66 

66 

66 

66 

66 

66 

66 

66 

66 

66 

66 

66 

66 

P■ge 

514 

514 

514 

511 

514 

693 

694 

694 

694 

695 
696 

696 

698 

697 

360 

361 

539 

539 

540 

542 

539 

530 

531 

538 

540 

533 

531 

531 

:540 

541 

542 

542 

531 

530 

540 

534 

531 

530 

533 

530 

530 

530 

,31 
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MENTALLY R.L-(�11tlnued): 0. 

Commitme11ts and admiss.ions-(c:ontlnued): 
Voluntary bospitalization-(continued): 

Righl3 of patients ------------------- 66 
Rules ----------------------- 66 

United States, hospitalization by agency of ________ 66 
Voluntary pat!ents 

Admi$$ion --------------------- 66 
Generally --------------------- 66 
Qualilications for admls&ion ______________ 66 

Dischar1e of patients ----------------- 66 
Right to release on application _____________ 66 

Committees 
Appointment -------------------- 66 
Bond ------------------------ 66 
Commitment of estate to sheriff ______________ 66 
Compensation _____________________ 66 
Disposition of property 

Appeal from order of court _______________ 66 
Appraisement of estate ________________ 66 

Failure to qualify ___________________ 66 
Hearlne, ----------------------- 66 
Powers and duties generally 

Authority of committee to mortgqe, lease or iiel1 realty ___ 66 
Refusal to act _____________________ 66 

Criminal mentally ill pel'50ns 
Commitment, court order ________________ 66 
Competency to stand trial ---------------- 66 

Hearing ---------------------- 66 
Periodic review of persons found Incompetent to stand trial __ 66 
Release of defendant during course of crimlnal proceedings __ 66 

Credit for time spent In involuntary confinement _ _______ 66 
Defense other than not BUilty by reason of mental Illness ____ 66 

Judicial hearing of defendant's defense ___________ 66 
B.xamlnalion, ordered by court _______________ 66 
Expenses, pnld by county court _______________ 66 

Hospllnllzatlon 
Defendant found not 11.1llty by reuon of mental Illness ____ 456 

Notice to prosecuting attorney _____________ 66 
Discharge ···-····• __________ _ _ _ _ __ _ ____ 66 
Periodic review of pel"IIODS found Incompetent to stand trial __ 66 

Dertnllions 
Addiction ·······--·--------------------
Otlcf medical officer _____ _ 
Likely to cause serious bann 
Mental health facility -----------------
Menial Illness 
Mental retardation __________________ _ 
P1ycholoilst 

Hospitals 
State bospltab 

Defined 
Patients 

Rules .. to patients ________________ _ 
Sterlllzatlon of mental defcct!Tes 

Immunity of physician pcrfonniq surafcal procedure -----
Leaal cou.n,el 

Costs 
Limitations of article -----------------
PersoM subject lo sterilization 
Procedure 

Appeals from court order ----------------

66 
66 
66 
456 
456 
66 
66 

456 

66 

65 
65 
6S 
6S 
65 
6S 
65 

1027 

..... 

,21 

528 
528 
,28 
'25' 

,,1, ,,3 
,,3 
553 
553 

546 
546 
,46 
550 
551 
551 
550 
550 
546 
551 

,r, 

527 
,r, 

'26 
'26 
'26 
526 

526 

S27 

ru 
5'24 
52' 
ru 
521 
,21 
,ZJ 
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MENTALLY U.L-(contln11ed): 

Transportation 
Sheriff to provide transportation ____________ _ 

MINES AND MlNEllALSt 
Certification of coal miners 

Apprentices 

Competency certificate required of underground or suiface miner 
Generally _____________________ _ 
Permit of apprenticeship 

Surface miner 
Underground miner ________________ _ 

Supervision 
Definitions 
Issuance of certificates 

Refusal to Issue 
Appeal from order ________________ _ 

Llmltations of article ___ ______________ _ 
Quolificatiom of persons employed ___________ _ 
Required 
Scope of article ___________________ _ 
Surface miner defined 
Undergro1.m.d :miner defined ______________ _ 
Violations and penaltiea ----------------

Coal mines 
Mine foreman-fire boss 

Assistants generally 
Certification req uired ________________ _ 
Employment, when to be employed ___________ _ 
Qualifications 

Opening or reopening mines 
Approval of director of department of mines requlred ___ _ 

Certificate of approval ______________ _ 
F�----------------------

Proeedure 
Coal Refuse Dlspasal Control Act 

Abandoned coal refuse disposal piles 
Defined 
B.eclamatiod 

Defined 
Duties of direetor ----------------
Generally 
Inspection 
Powers of dlreetor 
Rules and regulations _______________ _ 

Coal refuse defined ----------------
Coal refuse disposal piles defined 

Definitions 
Legislative flndlnp 
Operate defined 
Operator defined 

Interstate mlnlnl! compact 

Commission 
Committees. eotabllshmeot 
Construction and interpretation 

Enactment 
En1ry Into force -------------------

Finance generally 
Interpretation 
Lawo, effect on olher laWI ---------------
Minfoa deflnod 

Powe11 ------��-------====-=-

a.. 

66 

67 

67 

67 

(i1 

67 

(i1 

67 

67 

67 

67 

67 

67 

67 

67 

67 

67 

67 

67 

67 

69 

69 
69 

69 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

68 

68 
68 
68 
68 
68 
68 
68 
68 

...... 

545 

56t 

558 

560 

559 

560 

559 

562 

562 

562 

558 

556 

562 

559 

559 

562 

556 

556 
SS6 

556 

579 
579 

579 

51'1 

622 

623 

624 
625 

62S 

624 

625 

622 

622 

622 

623 
623 

623 

576 

518 

570 

511 

576 

578 

578 

571 
$73 
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MINES AND MINERALS-(contlnned): 

Interstate mining compact-(continucd): 
Purposes 
Severability 
State defined ____________________ _ 
State programs ---------------------
Withdrawal ----------------------

Miners 
Board of miner training, education and ccrtffJcation 

Appointment of member■ 
Chairman 
Compensation 
Creation 
Definitions 
Director, dutlca 
Expenses 
Legislative findings and policy -------------
Membership 
Powers and duties -----------------
Quorum 
Short title 
Term of members -----------------
Vacanclca, filling-------------------

MOBR.E ROMESs 

Safety act 
Definitions 
Department of labor 

Duties 
Inspections 
Safety standards 
SeaJ 

Defined 
Duplication prohibited 
Porm 
Issuance to manufacturers 

Repoueulon 
Requirementa 
Suapenalon 

Pees 
Inspections 
Penalties _ 
Prohibited acts 
Reciprocity with other states 
Rentals In violation ol article ______________ _ 
SaJea In violation ol article ---------------
Short title 
Standards, adoption 
Transfer in violation of article _____________ _ 

Violatlon.1 

MONEY AND INTERESTs 

Agreements lo wrltlo8 fixing rate of interest ---····---
Interest cbargCI on Joana repayable in installments _______ _ 
Legal rate of interest -------------------

MOTOllBOAT11 

Defloltlons 
ldent!IlcaUon numbers -----------------

Motorboata uempt frOII) numberlnl ------------

a.. 

68 

68 

68 

68 

68 

67 
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67 
67 

67 

67 

67 

67 

67 

67 

67 

67 

67 

67 

58 

58 
58 
58 

58 

58 

58 
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12 

12 

90 

90 
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570 

578 

572 

572 

577 

565 

566 

567 
565 

564 

569 
567 
563 
565 

567 
567 
563 
566 

567 

495 

498 
497 

497 

. 497 

497 
497 
496 
497 

499 
498 
498 

496 

496 

494 
495 

496 

499 

164 

165 

164 
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630 
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MOTOR CARRIERS: CII. Pqe 

Rates, fares and cb8.1'11CI 
Public service commission 

Powers as to rates, fares and charges 108 668 

Powers as to scbedulea 108 668 

MOTOR VEMCLU: 

Accidenta 
Post-mortem tests for alcohol in persons killed 

in motor vehicle accidenta 73 584 

Blood tests 
Post-mortem tests for alcohol in persons killed 

In motor vehicle accidenta 73 585 

Reports by county medical examinen 73 586 

Not admissible as evidence 73 586 

Use of reporta for atatutical and highway safety purposes ___ 73 586 

Equipment 
Ligbta 

Spot lBD1ps and other auxiliary lamps 75 588 

Requirementa 75 588 

Inspection of vehicles 
Owners and driven to comply with inspectJon lawt 76 589 

Operators' and chauffeurs' licensea 
Drivers' licensing advison board 

Appointment 72 583 

Compensation 72 583 

Created 72 584 

Duties 72 583 

Members 72 583 

Registration 
Fees, exemptions 71 581 

Platea 
Operation of ,chicle without evidence of registration 70 580 

Use of faQiimile In event of Joss of platea 70 581 

Speed restrictions 
Slow speeds 

Emblem for Blow moYlng vchlclea 74 587 

MOUNDSVJLLEr 

Commissioner of institutions authorized to transfer 
certain parcel of real esta.te to city of 638 

MUNICIPAL CORPORATIONS: 

Eectiona 
Sale or lease of public utility, authorization 78 592 

Special not otherwiM provided for 77 591 

Petition 77 591 

Proceduro 77 591 

PJremen 
avil aervfce 

Appeals 79 597 

Discbargo 79 597 

Reduction in number of members 79 597 

Reduction in rank or pay 79 597 

Removal 79 597 

Suspension 79 597 

Health Institutions 
Authority of munlclpalltlea to approprlato funds 80 600 

Accounting of funds 80 601 

Legislative findinga 80 600 

LlmltatJona and ratrictlona 80 600 
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MUNICIPAL CORPORATIONS-(eonllnaed): o. .... 

Park.ins 
Additional special provision■ u to u■e of ■pace 

in motor vehicle parkina facilitiea 47 417 

Police 
Civil servlc:e 

Appeals 79 595 
Discharge 79 595 
Reduction In number of member■ 79 595 
Reduction In ran.Ir. or pay 79 595 
Removal 79 595 
Suspension 79 595 

Police court or municipal jucfse 
Creation and maintenance l 967 
Judge 

Appointment or election l 967 
Jurisdiction l 967 

Criminal l 967 
Public utilitiea 

Sale or lease 
Authorization by election■ 78 592 
Bond by person makin& offer 78 593 
General provisions 78 592 
Proceeds, distribution 78 59" 

Transportation 
Urban mass transportation systems 

Authority and duty of public acl'Yic:e commiJSioa. 1(18 667 

NATIONAL GUARD1 

Pay and allowancea 
Generally 10!1 656 
Waiver 10!1 656 

NATURAL RESOURCES1 

Coal Refuse Disposal Concrol Act 18 6'Z2 

See Mines and MJneral■• 

Fines and penalUe■ 
Violations of chapter ,me� 19 6r1 

Fishing 
See Game and Fl■b. 

Hunting 
See Game and Flab. 

Interstate Mining Compact 68 570 
See Mlnea and Minerala. 

PcnalUea _____ 19 6r1 

Surface mining and reclamation 
Miners, certification required 67 556 
Sec Mines and Mineral■• 

NOTARIES PUJILIC1 

Commissioner■ out of ■bite 91 

See Cominlssionen. 

NURSES, 

Tralnina of practical Dune■ (HCR. 19) . 938 

OBSCENITYI 

DefinJtlon■ 
Preparation, distribution or exhibition ol 

obscene matter■ to ml.nor■ 3S 378 
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OBSCENITY-(eonllnued): a,. Page 

Minor■ 

Preparation, distribution or exblbition of 
obscene matters to mlDon 35 378 

Definitions 35 378 

Employees 
Acting within scope of employment 

Not to be prosecuted 35 380 

Defined 35 378 

Free speech preserved 35 380 

General provisions 35 379 

Hiring, employing, etc., minor 35 380 

Penalty 35 380 

Obscene matter defined 35 378 

Presumption of knowledge of content or character 35 380 

Reasonable belief that minor ia eighteen years of age 35 380 

Sentence and punishment 35 379 

OFFICERS: 

Accounts and accounting 
Uniform system of accounting by chief inspector 

for local governmental offices and agencies 104 655 

O:Lief inspector 
Accounting for local offices 

Contents 104 655 

How and by whom system prescribed 104 655 

Uniform system of accounting required 104 655 

Powers and authority 104 656 

OSTEOPATWC PHYSICIANS AND SURGEONS: 

Greenbrier College of Osteopathic Medicine 
State aid for ■tudenta 124 707 

PENITENTIARY• 

Escapees 
Guards pUI11Ulng and apprehendf.na: escaped convicts 93 637 

Guards 
Appointment 93 637 

Certificate authorizing guard to carry weapon 93 637 

Conveyance of prlsonen 93 637 

Duties generally 93 636 

Enforcement of dfsclpllne 93 635 

Weapons, right to carry 93 636 

Officers and employees, appointment 93 636 

Real property 
Tr&11sfer to dty of Mouudsrillo 94 638 

Warden 
AppoiDtmeut of assistants 1111d employees 93 636 

Bond 93 636 

Chief executive officer 92 635 

Duties generally 92 635 

Reaidence 92 636 

PERSONAL PllOPERTY1 

&emption from execution and other proceu 63 505 

PHYSICIANS AND SVJI.GEONS1 

Drunkenness 
Grounds for refusal to l.uue, 111spenalon or rovocatlon of !lcenoe -- 'J"I 643 



... 

TOPICAL INDEX 

PHYSICIAN'S AND SURCEON�(eoatmaed): 

License to practice 
Examination of appllcanta 
Fees 
Issuance by medical licensing board 

Nonresident 

Permits in prescribed areas _______________ _ 

Refusal to issue, grounds ________________ _ 
Nonresident practitioners from other stales __________ _ 
Qualifications of applicants ________________ _ 
Suspension or revocation 

Registration 
Biennial registration 
Fee ----------------------------
Renewal 

PRICKE1T'S FORT STAD PAJtl[: 

Powers and duties 
Location of state park 

PRISONERS: 

EmploYJI!ent of prisonen in county jail by county court _____ _ 

PROFESSIONS AND OCCUPATIONS: 

Boards al examination or regisuation 
Compensation and expen;cs 

Physicians and surgeons 
Sec Physicians and Suracons. 

PUBLIC EMPLOYEES RETIREMENT SYSTEM: 

Auditor, member of board of trustees------------
Board ol trustees 

Composition 
Created 
Duties generally 
Rules and regulation, 
Tc, m! or office _______________________ _ 
Vacancies, lillina -·-··--···--··-·---------------

Contributions 
Rclund ol accumula!cd contdbutlon1 

Reemployment after retirement ------------------
Rclircmcnt 

Repeal ol statute relatinlJ to payment of annuities 
when member wilh reciprocal credit retires --·--··--------

State treasurer, member ol board of trustees 

PUBLIC SAFETY: 

Arrest 

CII, 

97 

91 

91 

97 

97 

91 

91 

91 

97 

91 

91 

149 
149 

22 

96 

99 

99 

99 

99 

99 

100 
100 

101 
102 

103 
99 

Powers of auperinteodenl and ofllc:er1 -------------·------------·- 107 
Assistance 

Command of ll.lS!stance by memben of department ------ 107 

Bonds, surety 
Generally ___ __________________ 106 
Members of department -------------- 106 

Constables 
Asslstaqee required by members of department -------- 107 

Death, disability and retirement fund 
Administration _____________________ 107 
Appropriations by Le11islature to fund ---------- 107 
Awarda ----------------------- 107 

1033 

.... 

643 
644 

641 
642 
643 
641 
641 
643 

642 
643 
643 

931 
931 

338 

640 

649 

649 
649 
649 

649 

650 
650 

651 
653 

654 
649 

660 

662 

659 
657 

662 

663 
66Z 
663 
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PUBLIC SAFETY-(coalbaaecl): Cb. Page 

Death, disability and retirement fund-(conlinued): 
Awards-(continued): 

Assignment prohibited 107 663 

Bxceptiona 107 663 

Composition 107 663 

Created 107 663 

Exemption from 1allation and pro� 107 663 

Investments 107 665 

Payments into 107 663 

Retirement board 
Administration of fund 107 663 

A wards, p0wer as to 107 664 
Chairman 107 664 

Comp0sition 107 663 

Duties as to awarda 107 664 

Expenses 107 663 

Rules and regulations 107 664 
Secretary 107 664 
Term of office 107 664 

Department 
Companies 

Composition 106 657 

Designation 106 657 

Generally 106 6S7 

Composition 106 657 

Creation of department and equipment 106 657 

Platoons, composition 106 657 

Salaries 106 658 

Fees, members entitled to certain 107 662 

Intoxicating liquors 
Assistance to alcohol beverage control commissioner .. 107 661 

Investments; death, disability and retirement fund 107 665 

National Guard 
See National Guard. 

Officers and employeea 
Poweni 107 660 

Salaries 106 658 

TraJniDe 106 658 

Police, assistance required by member• of department 107 662 

Salaries, schedule of aalariea 106 658 

Superintendent, duties generally 106 657 

PUBLIC SERVICE COMMISSION1 

Funds 
Payment of fees fnto 110 672 

Use of fund 110 672 

Motor veblcle carrlera 
Powers as to ratea, chargea, IChedulea, etc. 108 668 

Rates and chargea 
Public utilities 

Change of rates _____ 109 671 

Evidence, burden of proof 109 671 

Notice 109 669 
Procedure 109 669 

Ucelllle feea 110 672 

Special fus 110 672 

Time for payment 110 673 

Procedure, chan11e of ratel 109 669 

Refund, aecurlty for 109 670 

Scbedule9, chaqina 1'1ltel 109 669 
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PUBLIC SERVICE COMMISSION-{coatlaNd): Q. Pace 

Urban mass transportation systems 
Authority and duty of commission ... to 108 667 

�- PUBLIC SERVICE DISTRICTS: 

Water and sewer services 
Authority of county courta to make &rants for __________ 17 329 

PUTNAM COVNTY1 

Emergency clinlc and hospital 
Admissions 150 933 

Discrimination prohibited 150 933 
County court 

Authorized to e.tablish, ma.!Qtaln and operate 150 932 
Financing 

From county funds 150 933 
Special levy 150 933 

RAJLROADSl 

Crossings 
Blocldng 

Prohibited 111 674 
Time limlt 111 674 

Companies 
Identification aymbob 111 675 

Presumption 111 675 
Responsibility 111 674 
Service of proceu 111 675 

Conductors, service of proceu 111 675 
Definitloos 111 674 

... Engineers, aervice of proceu 111 675 
Fines and penalties 111 675 

Responsibility of railroad company Ill 674 

Service of process 111 675 
Sevcrabillty 111 675 

Violotlons 
Fines and penaltlcs -··-·· 111 675 

Service of proceu ·-·· 111 675 

National Railroad Passenaer Corporation 
Requesting passenger service between Cumberland, 

Md., and St. Lowa, Mo. (HCR 37) ----·---- 942 

RALEIGH COUNTY, 

Intermediate court 
Circuit court 

Transfer of pendlna cases to intermediate court -··-··--•--·-- 33 366 

Clerical and secretadal assistants 
Appointment 33 367 

omce apace 33 368 

Salary 33 368 

Jurisdiction 33 362 

Maturity of cauau -·····-- 33 367 

Probation staff 
Appointment 33 367 

Office apace 33 368 

SallU}' 33 368 

Procedure 33 367 

SallU}' of Judao 33 365 

Termt of court _ 33 367 
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REGULATION OF TRADE: 

Consumer credit and protection 
Sec Consumer Credit and Protection Act. 

REPORTERS: 

Transcript of notea 
Certification 

Effect 
Copies 
Criminal procedure 

Tran5Cript for juda;ea _________________ _ 
Fees 

ROADS AND fflGHWAY81 

Vendor and purchaser 
Purchase of materiab, ■uppliea and equipment 

Register of vendor __________________ _ 

ROANE COUNTY: 

County court authorized to ICll certain parcels of land _____ _ 

SALES TAX: 

E.xe.mptiona 
Advertising 

Newspaper advertising 
Bank safety deposit box _______ _ 
Broadcasting time 

Radio and television _________________ _ 
Charitable organizationa ________________ _ 
Day care centers --------------------
Exemptions, general provislona _____________ _ 
Fire department -----------------·- --
Gaa and gasoline -------------------
Motor vehJclea 
Newspapen 
Occasional and casual sales of property or services ______ _ 
Public instltutiona 
Religlous organizatlona -----------------
School teJltbookJ ---------------------
Water companiea ___________________ _ 

SCHOOLS: 

Appropriations 
To provide educational opportunities for children 

of deceased soldiers, sailon and niarlnes 

Boards of education 
See Boards of EducatJon. 

Bond■ 
Issuance and sale of school bulldlns bonds ________ _ 

Buildinaa 
Issuance and sale of school building bond■ 

Deaf and blind 
See Deal and Blind. 

Exceptional children 
Advisory council 
Examination and report by medical or other 1peclall■t ------
PacilitJea, equipment and services _____________ _ 

Special prograuu and teaching ■ervlcea 

State superintendent of 1cboola 
Powers and duties __________________ _ 

Reports to, by countlea 

Cb. 

27 

27 

27 

27 

112 

151 

136 

136 

136 

136 

136 

136 

136 

136 

136 

136 

136 

136 

136 

136 

136 

122 

127 

127 

123 

123 

123 

123 

123 

123 
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350 

351 

351 

350 

676 

933 

785 

785 

785 

784 

785 

783 

785 

782 

784 

785 

785 

784 

784 
784 

783 

701 

711 

711 

705 

704 

703 

702 

704 

71M 
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SCHOOLS-(conUnaed): 0. 

Parking facilitie• 
Acquisition, operation and regulatlon by board of regents ____ 114 

Retirement system 
See Teachers Retirement System. 

State Board of Education 
Authority to contract for provams, 1ervices and facilities ___ 115 

Veterans 
Educational opportunities for children of deceased 

soldiers, sailors and marines _______________ 122 
Application, for benefits _________________ 122 

Forms ______________________ 122 
Appropriations _____________________ 122 
Eligibility of applicant _________________ 122 
Preferences _ ___________________ 122 

Vocational rehabilitation 
Defined_____________ _ _________________ 119 
Director defined _________________________ 119 
Disabled individual defined _________________________ 119 
Division defined _____________________ 119 
Eligibility for _____________________ 119 
Employment handicap defllled _ _ ____________ 119 
Facilities 

Prosthetic appliance defllled _______________ 119 
Maintenance defined ___________________ 119 
Occupational licenses ___________________ 119 
Physic:il restoration ___________________ 119 
Regulations defined _____________________ 119 
State board of vocational rehabilitation defined ________ 119 
Training, rehabilitation trainln11 _______________ 119 

SECRETARY OP STATE, 
Commercial eode 

Fi.ling fees ______________ _ 
Secured trnn,11.ctlon.1 

Certificate as to aecurlt1e1 flied 
Content1 •··-·······-···---·--·-·--· 
Fee ______ _ 
Pince of fillna ······-····-····-·--··--·--·------------

Fillng, preserving a.nd lndexln11 aecurlty a11reementa ____ _ 
Information from ______________________ _ 

Corporation■ 
Appeals from decision■ --·······-·---------------
AUorney-1n·fact for corporations 

Charter or landholdlna tax; annual fee -----------
Foreign corporations 
Scnice of process, manner or acceptance 
Statutory attorney's fee, collection ------------

Charter or landholdlng tu 
Action to enforce payment of tu 

Record of forfeiture, revocation or dlssolutlon 
Duty of secretary of slate --------------

Annual fee of secretary of state u attorney-In-fact _____ _ 
Collection on apptlcatlon for charter -----------
Foreign corporations, assessment of tax 
Monthly report to tu commlasloner -----------

Dissolution 
Involuntary dissolution, fillnlJ of order ---------
bsuance of cert.!flcato ----------------

13 

143 

143 
143 

13 
143 

13 
13 
13 
13 
13 
13 

13 
13 
13 
13 
13 

13 
1.3 

1037 

678 

611 

701 
701 
701 
700 
701 
701 

691 
690 
690 
690 
692 
690 

691 
691 
691 
691 
691 
690 
691 

321 

854 

854 

843 
321 
854 

2.33 
189 
313 
312 
189 
310 

319 
313 
310 
312 
320 

2J4 
209 
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SECRETARY OF STATE-{conllaued): 
Corporations-(continued): 

Fees 
Charges to be collected by secretary of state ________ _ 

Foreign corporations 
Certificate of authority 

Revocation 
Order of revocation ________________ _ 

Forms furnished by secretary of state ___________ _ 
Power■ 
Reporlll to tax commissioner ________________ _ 
Rules and regulations, promuiaation ____________ _ 

Elections 
Chief election official 

Duties 1enerally 
Power■ 1cnerally 

Exercise by appolutee -----------------
Recommendations to commlaslon ____________ _ 
Rules 1enerally 

Pees 

SECURITIES: 
Administrative files ___________________ _ 
Advertisin1 

False advertfslu1 prohJblted 
Sales and advertising llterarure, filln1 

Advisory actintie., unlawful acthitie■ ___________ _ 
Aaents 

Registration 
Bonds 
Consent to service of process ______________ _ 
Denial, revocation, suspension, cancellation and withdrawal 

Grounds----------------------
Pee 
Procedure 

AudJtor 
Administrative 
Orders --------------------------

JudJclal review 
Rule■ and regulatlo1111 --------------··-··--··

Boncb, IICCUrity 
Registration of dealers, qent■ or luveltment advller■ 

Capital 
Maximum capital required for registered dealer■, 

a1ent■ and Investment advilera 
Dealers 

Aaent■, real■tratlon 
Consent to service of proceu ______________ _ 

Minimum capital 
Record■ 
Registration 

Boncb 
Consent to service of process ____________ _ 
Denial, revocation, suspen,lon, canc:cJlatlon and withdrawal 

Grounds _____________________ _ 
Fco 
Procedure 

Document■ 
Falae or IDlaleadlnJ informatfoa ___________ _ 

13 

13 

13 

13 

13 

13 

13 

13 

38 

38 

38 

38 

38 

13 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

Pase 

320 

236 

229 

230 

234 
232 

320 
232 

385 

385 

386 

385 

385 

320 

759 

765 
752 
720 
722 
722 
724 
722 

725 

723 
722 

739 
759 
757 
758 

724 

724 

722 
722 
724 
724 
722 
724 
722 

72S 
723 
722 

7'2 
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SECURITIES-(contlnued): 

Exemptions 
Uniform Securities Act ________________ _ 

Unlawful representatJon■ 

Fees, registration of agents, dealen, etc. __________ _ 

Fraud, sales and purchases ________________ _ 

Hearings 

lnjunction1, power of commissioner to brlng action !or _____ _ 

Investigations 
Investment advlsen 

Records 
Registration 

Bonds 
Consent to servl� of process _____________ _ 
Denlal, reYocation, suspension, cancellation and withdrawal 

Ground■ 
Fee 
Minimum capital required ---------------
Pro�duro 

Unlawful activities 
Penalties 

CMI liabilities 
Criminal penaltie1 

Records 
Dealers and investment advuer■ _____________ _ 

Registration 

a. 

128 
128 

128 

128 

128 

128 

128 

128 
128 
128 
128 

128 
128 
128 
128 
12B 

128 
128 

128 

Agents _______________________ 128 
Bonds ________________________ 128 
Consent to service o! process ______________ 128 
Denial, revocation. 1uapemion, cancellation and withdrawal -- 128 
Fee ________________________ 128 
Minimum capital ------------------- 12B 
Procedure ______________________ 128 

Coordination 
Registration by coord!nation ______________ 128 

Document■ to accompany registration ---------- 128 
Dealers _______________________ 128 

Bonds --------- ------------------ 128 
Consent to service of procesa ________________ 128 
Denial, rerocatlon, ■u.peD.llon, can�Uation and withdrawal ___ 128 
Fee --------------·------------------ 128 
Minimum capital ------------------------- 128 
Procedure --------------------- 128 

Denlal, 1\dpen1lon and rcYOCatlon -------------- 128 
Fees ____________ ___________________ 128 
Generally ···-·---------------------- 128 
Investment advuer■ ------------------- 128 

BondS ______________________ 128 
Consent to service of pro�s■ ______________ 128 
Denial, revocation, suspension, cancellatlon and 

withdrawal of regi■tration --------------- 128 
Fee ________________________ 128 
Minimum capital ----------------- 128 
Procedure ---------------------- 128 

Notification, rcgl1tratlon by _______________ 128 
List o! aecuritJes ------------------- 128 

QuallflcatJon, regl5tratlon by quallflcatlon __________ 128 
Statement ---------------------- 128 

Required ------------------ ---- 128 
Sellin& ■ecurlda ---------------- 128 

1039 

..... 

747 

7S3 

723 

720 

7S8 

7SS 

7S4 

724 
7Z2 
722 
722 

ffl 
723 
724 
722 
720 

7S6 

7SS 

724 

7Z2 
724 
722 
72S 
723 
724 
722 

731 

731 

722 
724 
722 
ffl 
723 
724 
722 
740 
723 
738 
722 
724 
722 

725 
723 
724 
722 
7'29 
7'29 
733 
'133 
7'29 
'n9 



1040 TOPICAL INDEX 

SECURITIES-(contlnued): 

Reglstration-(continued): 
Statements 

Effective date ____________________ _ 
Generally 
Information required _________________ _ 
Unlawful represcntationa _______________ _ 

Reports 
Financial reports of dealers and lnvestment advisers _____ _ 

Sales 
Fraudulent sales generally 
Uniform securities act 

Fraudulent practicca 

Service of process 
Dealers, agents or investment advisers 

Consent to service of process ______________ _ 

Speculative securities and fraudulent sales 
See Speculative Securities and Fraudulent Sales. 

Subpoenu 
Investigations by commissioner ______________ _ 

Uniform securities act 
Administration 
Advertising 

Sales and advertisina, fillng of literature ________ _  _ 
Citation of act ____________________ _ 
Civil liabilities 
Construction of act __________________ _ 
Dealers, agents and investment advisers 

Registration 
Definitions 
Documents 

Administration fllca 
False or misleading material ______________ _ 

Effecthe date, savi.na provlslona _____________ _ 
Bx emptions -----------------------

Unlawful representations 
Forms 
Fraudulent practice■, sales and purchases ---------
Hearings 
Injunctions 
Investigations 
Judicial review orders 
Orders of commissioner ------------------

Judicial review 
Penalties, criminal 
Rules and regulations _________________ _ 
Saving provisions -------------------
Scope of chapter --------------------
Service of procesa ___________________ _ 
Severablllty 
Short title---------------------
Statutory policy 
Subpoenu 
Violations 

Civil llabWtlca -------------------
Criminal penaltiea -----------------

8HEJUPPt 

Compensation 

Oaaai!lcatlou of �11Ddea for pwpoac of determ!Dln1 -----

a.. 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 

128 
128 

18 
18 
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740 

738 

738 

753 

724 

720 

no 

722 

754 

753 

752 

763 

756 

762 

722 

742 

759 

752 

763 

747 

753 

758 

720 
758 

755 

754 

757 

7'8 
7'7 
755 

758 

763 

760 

760 

763 
763 
762 

754 

756 
755 

333 
331 
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SMALL LOAN COMPANIES: 

Consumer credit and protection _ _____________ _ 
See Consumer Credit and Protectlon Act. 

SPECULATIVE SECURITIES AND FRAUDULENT SALES: 

Issuance and sale of checks, drafts, money orders, etc. _____ _ 

Declaration of public Policy ---------------
Definitions 
Exemptions 
Financial responsibility 

Agency fee not required _______________ _ 
Fee required 
Financial responsibility must be established and security given _ 
Persons who establish financial responsibility and 

give security may engage in business 
Injunctive relief ____________________ _ 
Judicial review ____________________ _ 
Penalties 
Severability 

Land sales 
False advertising prohibited ______________ _ 

Penalty 
Filing and registration prerequisite to sale _________ _ 
Indictment need not negative exceptions __________ _ 

Uniform Securities Act 

STATE: 

Oaims agaJnst the state 
Venue for certain suits limited to Kanawha County ______ _ 
Venue for taking, damage or title to real property ______ _ 

STERll.lZA TION1 

Mental defectives 
Sexual sterllJzation 

Immunity of persons performing operation _________ _ 
Male or female 1tert1Jzation procedures 

SUPREME COURT OF APPEALS: 

Administrative officer of court 
Continued --·----------------------
Director 

Appointment 
Assistants 

Practice In state courts prohJbited ----------
Duties 
Employees and compensation 
Practice in state courts prohibited ____________ _ 

Seal 
Mlleaao of Judges 

SURPLUS PROPERTY• 

Agency 
Authority of agency 
Duties 11enerally 

TAXATION, 

Assessment and valuation of property 
Corporations 

Return, failure to make 
Penalty 

a,. 

12 

128 
128 
128 
128 

128 
128 
128 

128 
128 
128 
128 
128 

128 
128 
128 
128 
128 

11 

II 

6$ 

46 
46 

1 

1 
I 

I 

1 
I 

I 

1 
23 

129 
12\) 

130 

130 
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.._ 

62 

766 

767 

766 

769 

769 

768 

768 

769 

770 
769 

771 
771 

16$ 

16$ 

764 

766 

720 

57 

57 

521 

415 
414 

966 

966 

966 

966 

966 

966 

966 

966 

339 

771 
771 

774 
774 
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TAXATION-(eonllnoed): 

Assessment and valuation or propcrty-(continued): 
Fines, penalties and forfeitures 

Collection or penalties and forfeitures 
Failure to list property, etc. _______________ _ 

Lists and returns of property 
Failure to make 

Collection or penalties 
Fines, penalties and forfeitures ____________ _ 

Public utility 

Failure to mate return, penalty ____________ _ 
Real property 

Five thousand dollars uscssed value uemption 
for persons over sixty-fire ______________ _ 
Asccrtalnmcnt of eligibility _____________ _ 
Instructions and forma 
Regu]atio111 ____________________ _ 

Business and occupation tax 
See Business and Occupation Tu. 

Business franchise registration tax 
See Business Franchise Registration Tu. 

Cigarettes 
Sec Cigarette Tu. 

Consumers sales tu 
Sec Sales Tax. 

Corporations 
Income tu 

Meaning of terms -----------------

Gasoline and special fuels uclse tu 
Assessment 

When tu insufficiently returned 

Income tu 
See Income Taz. 

TAX COMMISSIONERt 

Chief lnapector 

CII. 

130 
130 

130 
130 

130 

131 
131 
131 
131 

140 

135 

Powers and authority u to local aovemmental office• and agenclee _ 104 

TEACHERS RETIRJ!.MENT SYSTEM: 

Benefits 
Death ------------·------------
Withdrawal -------------------

Death, benefits 

Legislature 
Credit for service In LeaJa)ature _____________ _ 

Membership In ll)'■tcm 
Composition 
Credit for service In public cmployeee retirement system ___ _ 
General provisions ------------------
Payments for membership rights 
Persona exeludcd from membership 
Reentry 
Reinstatement after withdrawal -------------

Military service 
Definition of armed forcoa _______________ _ 
Prior service credit ------------------

Retirement 
Repeal of statute relating to payment of 111111ultlea 

when member with reciprocal credit retiree --------

1111 
118 

118 

117 

117 
117 
117 

117 
117 

117 
117 

117 
117 

103 
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774 
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774 

776 
777 

777 

777 

'198 

783 

6'S 

689 
689 

689 

687 

685 
688 

685 

686 
686 
686 
688 

687 
687 

654 
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TEACHERS RETIREMENT SYSTEM-(eondnued): 

Service or teachers 
Computation 
Prior service 

Certificates 
Credit 
Veterans and members of armed services _________ _ 

Statement of 
Teachers 

Service in employment of federal government ________ _ 
Veterans, prior service credit 
Withdrawal, benefits 

TYGART DAM: 

Memorializing the Federal Energy Administration to 
consider implementation or hydroelectric facility at (HCR 5) __ _ 

UNEMPLOYMENT COMPENSATION: 

Benefits 
Rate 

Partial unemployment 
Total unemployment __________________ _ 

Board or review 
Compensation 
Expenses, travel expenses _________________ _ 

Annual computation and publication of rates _______ _ 
Table ---------------------------

Commissioner of employment security 
Compcnsallon ____ _ 
Expenses, traveling expenses ________________ _ 
Veterans training program 

Advisory committee 
Appointment by commissioner _____________ _ 
Establishment 
Finance 

Reception of lunch from United States government ___ _ 
Trainees 

Work under supervllion of Ucen1ed physician ··--··-··---

VNIFORM COMMERCIAL CODE1 

See Commercial Code. 

UNIFORM SECURITIES ACT1 
See Securities. 

UNITED MINE WORKERS OF AMERJCA1 
Commcndlng and urging, to locate national headquarters 

In West Vuginia (SCR 33) ___________ _ 

UNIVERSITIES AND COLLEGES: 
Board of Regents 

Contracts 

CIL. 

117 

117 
117 
117 
117 

117 
117 
118 

141 
141 

141 
141 
141 
141 

141 
141 

142 
142 

142 

142 

Authority to contract for programs, aervlcea and facllltlea --- lll 
Parking facilities 

Acquisition, operation and reaulatlon ----------- 114 
Powers and duties 

Authority to contract for programs, services and facUltlCII lll 
Authority to participate in regional and interstate 

higher educational agreements ------------- 126 

Research on natl,e ornamental plants (SCk 19) -------

Marshall University 
Soe MarsllaU l]Jltv�i-.!l)', 
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687 

688 

686 
687 
687 

687 
687 
689 

937 

805' 
801 

801 
1101 
804 

802 

801 
801 

807 
806 

806 

807 

708 

671 

708 

710 
'43 
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URBAN MASS TRANSPORTATION AUmORITY: 
Public service commission 

Authority and duty _________________ _ 

VENUE: 
QaiJna against tho atato ________________ _ 

VIETNAM VETERANS BONUS: 
Board of review -------------------

Hearings 
Orders 

Court review -------------------
Bonus 

Amount----------------------
Application 

Limitation on time for filing ____________ _ 
aaims 

Determination of validity of claim __________ _ 
Payment to relatives of deceased veterans 
Veterans entitled to bonus ______________ _ 

Department of Veterans Affairs to administer act ______ _ 
Advisory committee _________________ _ 

Fund 
Payments from fund _________________ _ 
Transfer of balance _________________ _ 

Legal process 
Payment not subject to lepl procea __________ _ 

Penalties 
CoUection of fees or charges for semces ________ _ 
Filing more than one application _________ _ 
Malc.ing false statements _______________ _ 

Taxation 
Payments exempt from taxation __________ _ 

VOCATIONAL REHABll.lTATION: 
See Schoob. 

WATER J1ESTIVAL1 
Medal or artifact for West VJ.rgln.la Water Festival (SCR 21) -·-·-·-· 

WELCH: 
Authority to lease certain real eatato ------------

WEST VIRGINIA BUSINESS DEVELOPMENT CORPORATION: 
See Buslnca.s Development Corporations. 

WOOD COUNTY1 
Common Pleas Court of Wood County 

Acts of !he Leglslature to bo supplied Jud&e --------
Appeals 

Cases in which concurrent w:llh cln:ult court -------
Generally 

Attachmenta 
Iaauance ---------------------

Circuit court 
Certification of cauaea to ----------_-_-_-_-_-_-_-_-----= Certification of lndlc:tmenta to common pleas court 
Transfer of cases to common pleu colllt --------

Oerk of the circuit court 
Oerk a officio ---------=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--=--
Duties, compcnutJon and powen 

Contempt. power to punith for contemPt -----·----

Cb. Page 

108 667 

11 57 

144 868 

144 868 

144 869 

144 869 

144 867 

144 867 

144 867 

144 866 
144 865 

144 864 

144 865 

144 869 

144 869 

144 870 

144 870 

144 870 

144 870 

144 870 

944 

936 

34 376 

34 374 

34 375 

34 377 

34 373 

34 374 

34 374 

34 372 

34 372 

34 371 



TOPICAL INDEX 

WOOD COUNTY-(coodnaed): 

Common pleas court of Wood County-(cont.inued): 
Costs 

Law and rules 11ovemin11 taxation of __________ _ 
County court, duties _________________ _ 
Court reporter 

Appointment and compensation ____________ _ 
Created 
Executions, rights of judgment creditors __________ _ 
Grand jury to be impaneled for each term _________ _ 
Habeas corpus 

Jurisdiction of Judae to grant _____________ _ 
Jail and jailer 

Applicability of aeneral law with respect to jail, jailer 
required to attend court and receipt of prisonera by Jailer __ 

Judie 
Contest 

Manner of bearina and detennJnlna _________ _ 
Election 
Qualifications 
Removal 
Salary 
Special judae, election ________________ _ 
Vacancy, how filled ________________ _ 

Judgment crcdltora ------------------
Jurisdiction 

Presumption of jurisdiction 
Uens and remedies 

Rigbts of judgment creditors _____________ _ 
Powers conferred upon court ______________ _ 
Process, sheriff to execute ______ _________ _ 
Prosecutin11 attorney 

Duties to be performed ---------------
To attend terms of court ----------------

Seat of court -·-·--------------------
Se\ferabllity of provisions of act _____________ _ 
SheriCC to execute process 
Terms or court -·---------------------
West Vlrs:lnia Reporta 

Ju(lae to be fumlmed -----------------

WORKMEN'S COMPENSATION! 
Administrative expenses 

Classification ol Industries 
Aarlcullure, when employers subject to Jaw _________ _ 
Artificial limbs and other appliancea 

Disbursements for 
Assumption of rlat 

When defense prohibited 
Awards 

Jurisdiction of commlaaloner over continuom --------
Llmltationa on 
Making of by commissioner ----------------

Finality of act -------------------
Modification of by commissioner -------------
Reimbursement of claimant for expensea ----------
Table of awards __ 
Time limitation oa awarda ---------------

Benefits 
Sec within this UUe "DlsabWty and Death Bencflm". 

Black luna dlscue 
See within this headina "Occupational Pncwnoconloala". 

1045 
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34 376 

34 372 

34 37S 

34 369 

34 376 

34 371 

34 376 

34 37S 

34 37S 

34 370 

34 370 

34 376 

34 372 

34 373 

34 376 

34 376 

34 370 

34 371 

34 376 

34 376 

34 370 

34 373 

34 37S 

34 37S 

34 373 

34 377 

34 373 

34 372 

34 376 

14S 878 
14S 87S 

14S 899 

14S 888 

14S 910 

14S 89S 

14S 906 
14S 911 

14S 911 

145 911 

14S !101 

14S 911 
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WORKMEN'S COMPENSATION-(eonftnued): Cb. 
Boards 

Payment of premiums by boards of education _____ 145 
Bonds, surety 

Blection of employers to provide own system of compensation ____ 145 
Commissioner 

Accounts and accounting 
Workmen's compensation fund _____________ 145 

Forms furnished by _________________ 145 
Jurisdiction continuous _________________ 145 
Notice to em ployees, withdrawal of employer _________ 145 
Premiums, duties ____________________ 145 
Reimbursement of claimant for expenses ___________ 145 
Report, annual report to governor _____________ 145 
Rules and regulations 

Election of employer to pro-.ide own system of compensation ___ 145 
Employers subject to chapter ______________ 145 

Common l aw 
Certain common law defenses prohibited _________ _ 

Exceptions 
Contracts 

By employer with hospital prohibited ___________ _ 
Hospitals, contracts with employer& prohibited ___ _ 

Corporations 
Certificates of dissolution 

Withholding certificates of defaulting employers 
by secretary of state ____________ _ 

Foreign corporations, election to comply _________ _ 
County court&, payment of premiums ------·-------
Damages 

Action against aberiff or deputy for failure to poat notice ___ _ 
Death 

Benefits 
See within thu heading "Disability and Death Benefits". 

Definitions 
Depeodenb -------------------
. Occupational disease 
Pneumoconiosis -------------------
Silicosis 

Dlsability and death benefits 
Appliances, dlsbursements for -------------
Artificial limba ------------------
Death bene!ib 

Am ount 
OassificatJoo 
Dependent defined ---------------

Disbursement 
Widower• 

__ 
-_-_-_:_

-
_
-_-_:_

-
_
-_:_

-
_
-_:_:_-_-_-_-_:_-_:_-_-_:_-_-_-_:_-_-_:_:_-_-_-_-_-_-_-�_ 

Widowa 
Dependents 

Children, age limit ------------··-----

Permanent partial award, payment of unpaid 

balance to dependenta ----======================= 
Who are dependents 
Widower, ln•alid ---------------

Disability benefits 
Artificial limbs 
QassificatJon of benefits 

______________ _ Oc<:upatlonal dl8eale defined 

145 
145 

145 
145 

145 
145 
145 

145 

145 
145 
145 
145 

145 
145 

145 
145 
145 
145 
145 
145 

145 

145 
145 
145 

145 
145 
145 

Page 

875 

889 

878 
878 
910 
881 
878 

910 
874 

889 
876 

888 

888 

899 
899 

885 

877 

875 

885 

909 

896 
896 
896 

899 

899 

909 
909 

910 
909 
909 

909 

909 

909 
909 

909 

899 
901 
896 
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WORKMEN'S COMPENSATION-(conltnaed): 
Disability and death benc!its-(continued): 

Disability benefits-(continued): 
Permanent disability ____ _ _____________ _ 

Determination by commissioner 
Less than permanent total disability __________ _ 
Physical and vocational rehabilitation 

Single injury __ 
Table or awards ___________________ _ 
Temporary total disability _______________ _ 

Disbursements 

Schedule or maximum disbursements ___________ _ 

145 
145 
145 
145 
145 
]45 
]45 

145 
Charges in excess or scheduled amounts not to be made ___ 145 

Employees entitled to ___________________ 145 
Expenses, reimbursement of claimant for ___________ 145 
Medical, surgical, dental and hospital treatment 

Charges in excess or scheduled amounts not to be made ____ 145 
Contracts by employer with hospital prohibited ________ 145 
Disbursements, schedule of maximum ________ ____ 145 
Payment, to whom payable ________________ 145 
Rehabilitation _____________________ 145 

Medicine, disbursements ___________________ 145 
Occupational pneumoconiosis 

Benefits and mode of payment to employees and dependents __ 145 
Payment during protest ___________________ 145 

Improperly made payments, ri&ht of commissioner to collect -·--- 145 
Mode of paying benefits ________________ 146 

Rehabilitation 
Physical and vocational rehabilitation 

Schedule of maximum disbursements 
Statement furnished to employers 
Temporary total disability 

Payment of benefits directly to claimants _______ _ 
Vocational rehabilitation 
Widow, remarriage 

Di�abled workmen's relief fund 
Composition of fund ____ _ 
Computallon of benefits -·-·-----------------
Created ·-·····-··············-··--··----------------
Custodlnn ·-······ ··-··-·--··-·--·-··---- - - - ----- --- ---
How designated ---·-······-·---·········--------------
To whom benefits paid ···-····· 

Domestic workers, chapter iaappllcabJe 
Elections under law 

Provide own system by employer 
To pay premiums 
Withdrawab 

Employees 
Absence, effect of temporary absence on rishts -------
Compensation 

Amounts 
Who entitled to compensation -· 

Defined --------------- -- ------------
Domestic workers, inapplicability of law ________ _ 

&empted from law 
Waiver under contract probiblted ------------

Notice 
Failure of employer to pay premiums ___________ _ 

Rehabilitation, physical and vocational 
Subject to law ----------------------

145 
145 
145 

145 
145 
145 

145 
]45 
145 
145 
145 
145 
145 

145 
145 
145 

145 

145 
145 
145 
145 

145 
145 
145 
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902 
902 
902 
908 
902 
903 

901 

899 
900 
895 
911 

900 
900 
899 
899 
908 

899 

907 
897 
897 
913 

908 
899 
880 

897 
908 

909 

912 
912 
911 
912 
912 
912 
875 

889 
887 
881 

878 

895-910 
895 
B75 
875 

887 

881 

908 
B75 
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WORKMEN'S COMPENSATION-(eondooed): 
Employees-(continued): 

Waiver by employee 
Continuation in service of insured employer _____ _ 
Rights under law ___________________ _ 

Employers 
Agriculture, wheo employer subject to law _________ _ 
Casual employers defined 
Contracts, hospital contracts by employees with 

hospital prohibited _________________ _ 
Defaulting employers 

Certificates of dissolution, withholding by secretary of state 
Collection of premiums _________________ _ 
Injunctive relief 
Liability, exemption from ________________ _ 
Remedies _______ ---------------------

Defenses prohibited 
When electing not to pay or defaulting in payment of premiums _ 

Exceptions 
Defined 
Delinquent employer, reinstatement 
Election to provide own system 

Bond or security required 
Compensation fund, payments into _____ ________ _ 
Liability, exemption from 
Lump-sum settlement 
Regulations by commissioner 
Reports to commissioner, earnings of employees ____ ---·-···---
Who entitled to make -----------·------

Exemption of employers from liability 
Fellow-servants, when defense prohibited 
Fines, penalties and forfeitures 

Failure to make report or perform duty required by commissioner 
Foreign corporations 

Election to comply -------------------
General provisions 

Hospital treatment, contracts with hospitals prohibited _____ _ 
Industries, classification 
Interstate commerce, application of law 

Exception as to railroads and express companies 
Liability for damages 

Election not to pay premiums or defaulting in payment 
Exemption of contributing employers from 
Providing own system of compensation ___________ _ 

Negligence, defense of contributory negligence prohibited 
Payroll reports 

Effect of failure to make ---------------
Forma 
Quarterly report to commissioner 

Premiums 
Interest on unpaid payments _______________ _ 
Required to pay ____________________ _ 
Withdrawal from election to pay ____________ _ 

Reinstatement of -delinquent employer __________ _ 
Reports 

Filling out and returnJng _______________ _ 
Forms furnished by commissioner _____________ _ 
Information to be returned to commissioner ________ _ 
Penalties, failure to make report or false report ______ _ 

Statement of amount paid for injuries furnished 
employer by com.m.ill81oner ________________ _ 

Cb, Pase 

145 887 

145 887 

145 875 

145 875 

145 899 

145 885 

145 885 

145 885 

145 889 

145 885 

145 888 

145 888 

145 888 

145 881 

145 889 

145 889 

145 889 

145 889 

145 889 

145 889 

145 889 

145 887 

145 888 

145 873 

14$ 877 

145 877 

145 899 

145 878 

145 892 

us 892 

145 888 

145 887 

145 889 

145 888 

145 881 

145 881 

145 881 

145 894 

145 883 

145 882 

145 875 

145 878 

145 878 

145 878 

145 873 

145 880 



TOPICAL INDEX 

WORKMEN'S COMPENSATION-(eonttn■ed): 
Employer$-(COntinued): 

Subject to law 
Temporary total disability benefits, payment _________ _ 
Termination of business, notice to commissioner _______ _ 

Expenses, reimbursement of claimant for 
Express companies, exempt from law _ ___________ _ 
Fines, penalties and forfeitures 

Contracts with hospitals _________________ _ 
Notice to employees, removal or defacing _________ _ 
Reports, failure to make _________________ _ 

Fund 
Accounts and accounting _________________ _ 
Catastrophe and second Injury security 
Creation of fund 
Disbursements 
Election to pro'iide own system, payments into surplus fund 
Receipts, accounts 
Refunds, upon withdrawal or termination of election _____ _ 
Reserves -----·----------------------
Second Injury reserve 
Surplus, providing own system, payments __________ _ 
Withdrawal from fund 

Hospitals, contract with by employer prohibited 
Failure to submit bills for services, effect 

Industries, classification of 
Injunctions, defaulting employers 
Interest on unpaid premiums ________________ _ 
Interstate commerce 

Applicatlon of law to employers engaged in ______ ____ _ 
Jurisdiction, commissioners' jurisdiction over cases continuous 
Law, application to Interstate commerce 
Limitation of article as to awards ______________ _ 
Medicine, dlsbursementa for 
Mines and minerals 

Mine adjudged to be within state _____________ _ 
Municipal corporations, payment of premium.s 
Negligence, when defense ol contributory prohlblted 
Notice 

Chnnge of rates ····-·····-····-······---··-------------
Elcclion of employer to provide own system ···--------
Employer's delinquency and termination of election ------
Withdrawal of termination of election ·••··-------·----------···----

Occupational dlxue 
Definitions -·-···-- ··--· 
Disability benefits 
Disbursement of benefits 

Occupational pneumoconlosla 

Cb. 

14.5 
145 
145 
145 
145 

145 
145 
14.5 

145 
145 
145 
14.5 
145 
145 
145 
145 
145 
145 
145 
14.5 
145 
145 
145 
14.5 

145 
145 
145 
14.5 
145 

145 
14.5 
145 

145 
145 
145 
145 

14.5 
145 
145 

Benefits and mode of payment to employees and dependenta ___ 14.5 
Defined ----------------------- 145 
Further adjustment of cla!m for -------------- 145 
Occupational pneumoconlo,is board 

Annual report to govemor ---------------- 145 
Composition -------------------- 14.5 
Created ______________________ 14.5 
Duties ----------------------- 145 
Remuneration of members ---------------- 145 
Terms of office ------------------- 14.5 

Schedule of maximum disbursements ------------- 14.5 
PerjUI)', falae reports or atatcmeata -------------- 145 
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875 
897 
878 
911 
893 

899 
881 

873 

878 
890 

881 

89.5 

889 
881 
881 
880 

890 
889 

881 
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900 
878 

885 
8� 

892 
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892 
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896 
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909 

WT 
896 
WT 

874 
9<11 
9<11 
908 
908 
909 
899 
873 
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WORKMEN'S COMPENSA TION-(contlnaed): 

Physicians and surgeons 
Failure to submit bills for se"ices, effect __________ _ 

Poeumoconiosia 
Defined 

Premiums 
Collection from defaulting employers 
Minimum 
Payments 

Deposit to Insure payment ______________ _ 
Failure to pay, effect _________________ _ 

Notice to employees ________________ _ 
Rates 

Cb, 

145 

145 

145 
145 

145 
145 
14S 

Basis for ______________________ 145 
Duties of conuruss1oncr ________________ 14S 
Notice of changes __________________ 145 
Readjustment, annual _________________ 145 
State premiums paid by state treasurer -------- 145 
Unpaid payments, interest ____________ 145 

Refund of deposit ___________________ 145 

Unpaid premiums, Interest ____________ 145 

Railroads, exempted from act ________________ 145 

Reports 
Annual report by commissioner 

Occupational pneumocooiosis board ____________ 145 
Failure to make report or pedorm duty required 

by commissioner, penalty ________________ 145 
False report, perjury _ ___________________ 145 
Payroll report by employer ________________ 145 

Sheriff 
Action against sheriff by employee for failure to perform duties __ 145 

Posting of notices of employer's withdrawal or 
termination of election _________________ 145 

Silicosis 
Benefits ------------------------ 145 
Definition _ ______________________ 145 
Stages of ________ _______________ 145 

State treasurer 

Payment of premiums ___________________ _ 145 

Statistics, classification of Industries •••-•h-•-••-••••••-••-•-H-Ho•o•••H-•-•••••• 145 

Waiver 

Benefits of chapter may not be waived by contract or regulation __ 145 

Withdrawals ---------------------- 145 
Perjury --------------------- 145 
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